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PKK FACE.

The time had come for the well-known work, 
Powell on Evidence, on which this volume is 
founded, to he entirely re-cast and re-written. It 
has, accordingly, been thoroughly revised and 
brought up to date. It has been re-arranged 
under the four main heads of Relevancy, Proof, 
Cogency, and Procedure ; the greater portion of 
the Books on Relevancy and Cogency is entirely 
new matter. The principles and rules of the Law 
of Evidence under each head are stated in large 
type ; the decisions which illustrate these princi
ples and rules follow immediately in smaller type 
—a method which it is hoped the reader will 
find both clear and convenient. More than eight 
hundred and fifty new cases have been added to 
those cited in the last edition : every decision of 
any importance on the subject reported since the 
last edition was published down to and including 
March 1st, 1910, has, it is believed, been referred 
to in this volume. In the Appendix are collected 
the principal Statutes and Rules, which affect the 
Law of Evidence.

I wish to acknowledge the valuable assistance
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which I have received from Mr. Ernest Cockle, of 
Gray’s Inn, and Mr. lloland Burrows, M.A., LL.l)., 
of the Inner Temple, in the preparation of this 
edition and the perusal of the proof sheets.

A new and enlarged Index concludes the volume. 
It has been considerably enlarged and carefully 
revised throughout.

15, Old Square,
Lincoln*h Inn, W.C., 

uh, nno.

w. B. o.
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THE

principles anb Practice
OF THtf

LAW OF EVIDENCE.

INTRODUCTION.
GENERAL PRINCIPLES OF EVIDENCE.

The term “ evidence,” in its widest sense, includes 
everything which makes a fact evident. But 
lawyers use the word in a more restricted sense. 
In their phraseology it is employed to denote, and 
to denote only, all legal means, exclusive of mere 
argument, which tend to prove or disprove any 
alleged matter of fact, the existence of which is 
submitted to judicial investigation.

Such legal means do not necessarily include many 
means of arriving at the truth which would naturally 
present themselves to the mind of a layman. The 
law selects, sometimes rather arbitrarily, certain 
matters which it accepts as relevant, that is, legally 
admissible in evidence ; it rejects many others 
which an ordinary citizen might deem material. In 
a law court the “ best ” evidence only is admissible.

L.E. B
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Thus a copy of a document will not be accepted 
if the original is procurable ; an eye-witness, if still 
alive, must himself be culled before the Court, not 
a person to whom the eye-witness told what lie saw. 
Even then it will often be difficult, owing to the 
absence of eye-witnesses, or conflicting statement» 
made by eye-witnesses, or loss of original documents, 
to arrive satisfactorily at the truth. Owing to the 
exigencies of public and private business, there can 
seldom be absolute certainty us to the facts. Hence 
Courts of justice, like ordinary individuals, must 
act upon probabilities.

The general principles of the law of evidence arc 
the same in civil and in criminal proceedings. 
At a trial the burden of proof lies generally on 
the plaintiff or prosecutor, who therefore begins ; 
it is his duty to establish the case against the 
defendant or the accused, and this lie must do by 
evidence. As soon as lie tenders any matter in 
evidence, two questions at once arise- : Is the 
matter which is sought to be proved admissible 
in evidence at all, and, if so, is the proof offered 
to the Court legitimate evidence of that fact ? A 
third question will subsequently arise : What is the 
value or cogency of the evidence when admitted ?

In court one constantly hears the objection taken, 
“ That is not evidence,” which may mean one or 
other of two very different things, either—

(i.) “ That matter is not admissible in evi
dence at idl ; it is not relevant to the issue under 
trial ; ” or

(ii.) “ That is not the proper way of proving a 
relevant fact.”
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Shortly, then, the substantive law of evidence 
may be divided into three parts :—

Relevancy, which defines what facts a party 
will be allowed to prove at the trial of any legal 
proceeding.

Proof, which tells him in what way lie will be 
allowed to prove an admissible statement or fact.

Cogency, which determines what value the 
tribunal should attach to such statement or fact 
when admitted and proved.

And we must further describe the Procedure of 
our Courts, which assists litigants to ascertain the 
truth.

We will deal with these four heads separately.

I. Relevancy.

First, then, we have to ascertain the rides which 
determine what facts a party will be allowed to 
prove in any given legal proceeding.

1 n the first place, this will be determined by the 
pleadings, if there are any ; for the pleadings define 
what matters the parties wish to have decided by 
the judge or jury. These matters are called “ the 
issues.’ '1 he Court will not enter upon any matters 
of controversy which arc not set out or necessarily 
implied in the pleadings.

Again, it needs no evidence on any matter as to 
which the contention of one party has been admitted 
by the other.

As soon as the matters in dispute are thus ascer
tained, the rule is that every fact which directly 
tends to prove or disprove any of them is relevant

u 2
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and admissible. So, within certain limits, is any 
fact which indirectly and circumstantially tends to 
prove or disprove any fact in issue.

In a civil action any fact which tends to affect 
the amount of damages is also relevant and 
admissible. In a criminal proceeding, facts which 
tend to reduce the amount of the sentence may lie 
given in evidence before verdict ; facts which tend 
to aggravate the sentence, such as a previous con
viction, can, as a rule, only be proved after the jury 
has found the prisoner guilty. To these jiriiiin fin ir 
rules there are, however, many exceptions.

We may lay down here five elementary proposi
tions :—
(i.) A witness must only state facts; his mere 

personal opinion is not evidence. Hence 
what anybody thinks about the matter in 
issue is as a rule inadmissible, except where 
special experience or special training is 
necessary to enable the tribunal to form a 
true opinion; in such eases expert witnesses 
are permitted to state their views («).

The object and effect of the rule which excludes 
evidence of opinion is to keep the witness, as much 
as possible, from trespassing on the functions of either 
judge or jury, whose province it is to draw all inferences 
from the facts.

In some cases, however, the Court is compelled to 
obtain the assistance of expert evidence ; and there are 
many cases also in which witnesses who are not experts 
are allowed to state their belief as to the identity of persons, 
or as to their state and condition at a material time, or

(a) See Book L, Chap. II.
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as to the condition, value, or identity of property, pro
vided such belief is based on what the witness has himself 
observed. Thus, he may state that a person appeared 
to him drunk or sober, agitated or confused, or may give 
his opinion as to the age of a child whom he has seen.

(ii.) Wlmt third persons said or did behind the 
hack of a party is as a rule inadmissible 
against that party. It would clearly he unfair 
to admit such evidence, as the party hud no 
opportunity of contradicting the third person’s 
statement or of protesting against his act. In 
some eases, however, it is necessary to admit 
such evidence, as leading up to or explaining 
the matter in issue. And evidence of what a 
third person did in the absence of a party will 
he more freely admitted than evidence of what 
he said or wrote (b).

If A. is indicted for the murder or manslaughter of B. 
any statement as to the cause of his death made by 11. 
when he was in settled hopeless expectation of death will be 
admissible against A., although he was not present when 
B. made the statement (<•). So a deposition duly taken 
under the provisions of the statute 30 A 31 Viet. c. 35, 
s. 6, is, in certain cases, admissible against a prisoner who 
was not present when it was made, provided he had had 
served upon him reasonable notice in writing of the 
intention to take such deposition and had full opportunity 
of lteing present and cross-examining the deponent (cr).

Again, anything said or done by a third person at the 
moment that a material act was done, or so shortly before 
or so shortly after it that it may fairly be said to form 
part of the same transaction, is admissible even though it

(M See Book !.. Chap. Ill 
ic) See jio8t, p. 81.
(t'c) See post, p. 88.
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was not said or done in the hearing or presence of the 
party against whom it is tendered in evidence (if). Such 
matters are said to he part of the ret ifestie.

(iii.) What third persons said or did in the presence 
or hearing of any party is only admissible in 
evidence against such party so far as it throws 
light upon that party’s subsequent conduct, or 
tends in any other way to explain his state
ments or acts. Such evidence is of little or no 
value in itself, but it may occasion or elicit 
something from the party to which the Court 
will attach importance (c).

(iv.) Anything that either party said in the trans
action in issue is admissible against that party, 
but not as a rule in his favour. Anything that 
either party did in the transaction in issue is 
admissible both for and against him (/).

(v.) Anything which either party said or did in 
some other transaction is as a rule inadmissible, 
unless it leads up to or explains the transaction 
in issue. But whenever the state of mind in 
which a party did an act is material, anything 
which that party said or did in some othertrans- 
action, previous or subsequent, may become 
admissible, if it throws light ou the state of his 
mind when lie did the act ( y).

II. Pboof.
As soon as a party has ascertained what facts 

he may endeavour to establish in any given
(*/) See post, pp. <>2, <is.
(r) See Book 1., Chap. IV.
(/) 8eo Book L, Clmp. V.
(</) See Book I., Chap. VI.
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litigation, tlie next question which naturally arises 
in his mind is this : lly what method or methods 
shall I bo allowed to prove these relevant faets ? 
There are a few faets which can only be proved in 
a law court in one way ; mo -t facte may legitimately 
be proved in more ways than one. The litigant 
naturally selects whichever way is cheapest and 
easiest, unless indeed lie1 feels that a more expensive 
or less obvious way would be more cogent. Let us, 
then, consider the different ways in which a party 
is allowed to prove at the trial the facts upon which 
he relies.

In the first place, every relevant fact, can be, 
and indeed must be, proved by either direct or 
circumstantial evidence, or by both.

Direct evidence is that which goes straight to 
establish the fhctiim probuniluin, or fact in issue.

Circumstantial evidence (sometimes called indirect 
or inferential evidence) is that which establishes 
certain minor facts {fiu-tu probmiliii), the effect of 
which is to establish the fact in issue.

When direct evidence is given in court, the 
only question is, “Can I believe the witnesst”

When circumstantial evidence is given there arc 
two questions :—

(i.) Can I believe the witness y and
(ii.) What ought I to infer from his evidence ? 

Does his evidence, taken in conjunction with that 
of other witnesses, establish the fact in issue ?

Circumstantial evidence must fit in together; it 
must raise a violent presumption of the existence of 
the fact in issue ; and then it will be as cogent as 
direct evidence.
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Both direct and circumstantial evidence are 
equally admissible. Neither is technically “ better ” 
than the other ; neither excludes the other.

If a prisoner is charged with murdering X. by shooting 
him in a wood, it is possible that the evidence may he 
forthcoming of someone who was in the wood at the time 
and saw the murder committed. This is direct evidence. 
Most frequently, however, in such a case the prosecution 
has to rely on circumstantial evidence. Thus A. will 
say that the prisoner and X. quarrelled and were on had 
terms; li. that the prisoner borrowed his gun on the 
day before the murder ; C. that he saw the prisoner, 
carrying a gun, enter the wood at 7.50 on the morning of 
the murder, at 7.55 he saw X. enter it, and at 8 he 
heard a shot fired : he had noticed no one else about at the 
ame ; D. will depose that at 8.15 he saw the prisoner, 
without a gun, running away on the other side of the 
wood, looking agitated ; E. that he found the body of 
X. lying in the wood with a gunshot wound in his head, 
and in the bushes ten yards away a gun, which 13. swears 
is his ; F., a gunsmith, states his opinion that the gun 
was recently discharged, and fired a bullet exactly 
similar to that found in the skull of the deceased ; and 
G., a surgeon, pronounces that the wound was the cause of 
death. None of these w itnesses has given direct evidence 
of the fact in issue—that is, Did the prisoner murder X. ? 
The jury lms to consider whether all these circumstances 
taken together establish the guilt of the prisoner. If 
there was any eye-witness of the deed, he can of course 
be called in addition to A. and the others who give only 
circumstantial evidence.

Whether it is sought to prove a relevant fact by 
either direct or circumstantial evidence, the evidence 
must be that of

(i.) Witnesses (oral evidence),
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(ii.) Documents (documentary evidence), or 
(iii.) Things (real evidence).
The testimony of a witness is wholly independent 

of the assistance of any other evidence, docu
mentary or real, although, in certain cases, he may 
refer to documents to refresh his memory. But 
both documentary and real evidence generally 
require some oral evidence to make them 
admissible.

Again, if we look at the nature of such oral, 
documentary, or real evidence, we shall find that 
each piece of it must be either—

(i.) Primary, or 
(ii.) Secondary,

that is, either the original witness, document, or 
thing is produced in court (this is primary evidence), 
or only some report, copy, or model (this is secondary 
evidence).

Primary evidence is that which its own produc
tion shows to be the best obtainable, c.<j., Un
original of a material document or the direct 
evidence of an eye-witness, who can say, “ 1 saw 
it with my own eyes.”

Secondary evidence is such evidence as from its 
production implies the existence of evidence superior 
to itself, such as one man’s recollection of what 
another said or a copy of a material document. In 
other words, secondary evidence does not pretend 
to be original ; it confesses that it is not the best 
evidence conceivable, but in certain circumstances 
it is admitted either for the sake of convenience, or 
for reasons of public policy, or because it is the best 
evidence obtainable.
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Secondary or secoml-hnml evidence is generally 
inadmissible, and it is always inadmissible until tbe 
absence of primary evidence lias I een explained to the 
satisfaction of the Court. Tims, if an action lie brought 
on a contract which is contained in a writing, the writing 
itself is primary evidence and should lie produced to 
show the terms of the contract. As long as it exists and 
can be obtained by reasonable diligence, no other written 
or oral evidence of its contents will lie received ; but if 
it be destroyed, or if it cannot lie found after proper 
search, or if an adverse party, holding it, refuses to pro
duce it after due notice, then either written or oral 
evidence may be given by anyone who is acquainted with 
the contents of the written instrument.

It will be observed that all these divisions are 
cross-divisions. There can he primary oral evidence 
(e.;/., the evidence given on oath of a bystander who 
saw wlmt happened) and secondary oral evidence 
(e.</., the deposition or official report of what that 
bystander said when he was examined before the 
magistrates—which is admissible only if at the date 
of the trial he be dead, insane, too ill to travel, 
or kept out of the way by the opposite party). 
Again, there may he primary documentary evidence 
(r.</., the original letter itself) and secondary docu
mentary evidence (c.y., a copy of that letter, which 
will become admissible if the other party who hold» 
the original refuses, after due notice, to produce it 
at the trial). A house which is alleged to he out 
of repair is the best primary real evidence of its 
own condition ; a model of the house would he 
secondary real evidence. Any of these may he 
tendered in evidence, either as direct evidence 
of the fact in issue, or merely to prove some
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evidentiary fact from whicli the truth of the fact 
in issue may be circumstantially inferred.

Note, also, that the presence of direct evidence 
does not exclude circumstantial, nor will circum
stantial evidence exclude direct. The presence of 
oral evidence will not exclude either documentary 
or real, nor will the existence of real evidence 
exclude either oral or documentary. But the 
existence of documentary evidence does in some 
eases exclude oral; and the existence of primary 
evidence does, as a general rule, exclude secondary. 
Secondary oral evidence, which is usually called 
“ hearsay,” will not, as a rule, be admitted even 
where there is no primary oral evidence available. 
Secondary documentary evidence, on the other hand, 
is generally admitted, if the corresponding primary 
evidence cannot l>e produced (//).

The law, however, does not require that all facts 
should be strictly proved, or proved up to the hilt. 
The burden of proof is often lightened by—

(a) Presumptions,
(b) Admissions, and
(c) Estoppels.
(a) /'n'siiHiptions,—On proof of certain facts the 

law will sometimes infer the existence of another 
fact, which then need not be; expressly proved. 
This is called a presumption. It is rebuttable ; 
that is, the other side may try to disprove it. But 
if they cannot do this, the law treats the fact 
presumed as proved. The presumption is not con
clusive, but it shifts the burden of proof. No man

(/#) See Book II., Chaps, VIII. ami IX.
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need either plead or prove that which the law 
already presumes in his favour (/). A presumption 
must be made : it is made by the Court ; and it 
stands good till the contrary is proved (/.).

(b) Admissions (/) are of two kinds : formal, 
which are made intentionally with a view to the 
litigation ; informal, which are made without 
reference to any litigation.

In civil actions, statements made “ without pre
judice ” cannot be given in evidence without the 
express consent of the person against whom they 
are tendered. I n criminal proceedings, an admission 
is generally called a “ confession,” and if a con
fession is made under the inducement of any 
threat or promise from a person in authority, it 
is inadmissible.

(e) Estoppels.—In some cases the law will not 
allow a litigant to plead, or attempt to prove at 
the trial, allegations which are directly contrary to 
that which has already been decided against him, or 
to that which he has himself represented to be the 
fact, lie is said to be estopped (///) from pleading 
or proving such matters.

An estoppel is not a cause of action. It simply 
prevents a party from raising a particular conten
tion in an action when to raise it would be 
inequitable or contrary to the policy of the law.

A presumption one may always try to rebut ; an 
admission one will often be allowed to withdraw.

(*) Order XIX., r. 25.
{/.•) Note that throughout this volume the word “ presumption ” 

is used to indicate what other writers have termed “a rebuttable 
presumption of law.” And see Book 11., Chap. XI.

(/) See Book 11., Chap. XII.
(hi) See Book 11., Chap. Xlll.
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Hut un estoppel is un absolute bar to the raising of 
u particular contention ; and it binds not only the 
original parties, but also all persons wlm claim 
under them.

III. Cogency.

A certain number of relevant facts have lieen 
brought before the Court and established by 
legitimate evidenee. The question now arises, 
Wlmt do these facts prove ? Wlmt weight should 
be attached to them? What is the proper 
inference which the tribunal should draw from 
them ?

The answer to this question is afforded by that 
branch of the law of evidence which we call 
“ cogency.”

If the facts so proved appear to be conflicting, 
the Court must either reconcile them or decide 
between them. And then the question arises, as it 
does when the facts stand uncontradicted, Arc they 
sufficient for the Court to act upon? Do they 
establish either the affirmative or the negative of 
the question in issue ?

This brings us at once to another question : 
What is the standard of proof required ? What 
degree of certainty (or rather of probability) must 
be reached to enable the Court to finally decide tin- 
rights of the parties before it ? Civil cases may be 
decided on a preponderance of probability, but in 
criminal cases there must exist no “ reasonable 
doubt ” («).

(») See Book III., “Cogency.'
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Absolute certainty is unattainable in any of the 
affairs of daily life. Hence Courts of justice, like 
individuals, are compelled to be satisfied with that 
inferior kind of certainty which is often miscalled 
“ moral.”

Proof can only be attained by means of evidence, 
but it is not always easy to say how much evidence 
or what kind of evidence will amount to proof. 
Hence we must now discuss the relative weight 
which should be given to each kind of evidence 
mentioned in the foregoing section (o).

The question often arises, Which is the more 
cogent, direct or circumstantial evidence? The 
direct evidence of a bystander who saw the thing 
done with his own eyes is primd facie the more 
reliable, unless there is any reason for doubting 
either his veracity or his powers of observation. 
Yet a jury is often loath to convict a prisoner on the 
uncorroborated evidence of one man. On the other 
hand, when circumstantial evidence fits in together 
without a Haw it is as cogent as direct evidence.

A good witness must have—
(a) The opportunity to observe ;
(b) The faculty of observation ;
(c) Judgment to discriminate facts from infer

ences ;
(d) A good memory ;
(e) Power to express clearly and accurately what 

he does remember.
The best mode of testing the veracity of a witness 

is to watch his demeanour in the box. If he 
(o) See Book III., Chap. I.
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gives prompt, frank answers to all questions, which
ever way they tell, he is probably speaking the 
truth. But if he is sometimes precipitate in 
answering questions which tell in favour of one 
side, and at other times affects not to hear or not 
to understand questions, so as to gain time to 
prepare his answer, if he is now eager, now 
affecting indifference, now evasive, now exaggerat
ing, then he is probably lying. As a rule, a 
witness of truth is equally ready to answer and 
equally copious in his answers on all points ; he will 
give details freely on matters which he knows 
arc within the knowledge of the other side, and as to 
which therefore any inaccuracy would be at once 
seized upon.

There are certain cases in which the law requires 
a witness to be corroborated, and in which therefore 
the case will fail if no corroboration be forthcoming. 
There are other cast's in which it is the duty of the 
judge to warn the jury that it is very unsafe for 
them to act upon the uncorroborated testimony of a 
single witness. In the latter class of cases, it is 
still open to the jury, if they think fit, to dis
regard the warning of the learned judge, and find 
the facts according to their honest belief, but a 
verdict given in such circumstances is not viewed 
with favour by the Court ( />). Corroboration need 
not always be afforded by the evidence of a 
second witness. Thus on a charge of perjury a 
document written by the prisoner or an admission 
made by him may be sufficient corroboration.

(p) II. V. Tate, [VJ08] 2 K. B. 680.
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When both documentary and oral evidence are 
before the Court, the question frequently arises, 
Which is entitled to more weight ? A judge 
as a rule regards a document as of higher autho
rity than the treacherous memory of man. A 
jury likes to see the witnesses. But both would 
agree that documentary evidence is of great use in 
cheeking and explaining oral. It is extremely 
valuable when the oral evidence is conflicting. 
Great weight should be attached to the corre
spondence that passed before the quarrel began. 
The parties at that time did not contemplate the 
possibility of litigation ; and what they then wrote 
stands and cannot be altered. Lilera srripta manet.

Again, documentary evidence is useful to refresh 
the memory of a witness. Documents not otherwise 
admissible may be used for this purpose. But they 
must be documents which were written or dictated 
by that witness shortly after the event which they 
record, or which, if written by someone else, he 
read and approved shortly after the event.

It is the jury which decides what is the true 
meaning and effect of the evidence of a witness. 
But it is for the judge, except in cases of libel, to 
decide what is the construction that should be put 
on a document, though it is for the jury to decide 
whether any particular word contained in it is used 
in a special or unusual meaning in the trade or 
locality, and, if so, what that meaning is. The 
judge always starts with the assumption that 
the writer meant what lie wrote, lie will give to 
ordinary English words their ordinary English 
meaning, unless there is evidence to go to the jury
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that the Words in this particular case hear some 
unusual and peculiar meaning. lie will give to 
technical words their technical meaning. To a word 
which has both a strict and proper meaning, and also 
a loose popular meaning (r.y., u lands,” which may 
include leaseholds ; “ children,” which may include 
illegitimate children), lie will give the strict and 
proper meaning, unless it be clear that the writer 
used the word in its loose popular meaning. Above 
all, he will construe the document as a irho/r, not 
divorcing isolated passages from their context, but 
giving due weight to every part.

Beal evidence carries great weight as soon as it 
has been properly proved what it is and where it was 
found. Hut there is danger attaching to the pro
duction in court of a piece of such evidence without 
proper explanation ; it is apt to make too great an 
impression on the minds of inexperienced jurymen. 
As soon as a bullet and a gun are produced, they 
jump to the conclusion that the accused is the man 
who committed the murder, before the gun has been 
proved to be his or the bullet has been shown to 
be the cause of death. We have an instance of 
this in the well-known stanza in Macaulay’s poem 
“ Horatius ”—

“ They made a molten statue,
And set it up on high ;

And there it stands unto this day 
To witness if 1 lie.”

Such a statue is no proof that the incident which it 
portrays ever actually occurred ; it is, at best, some 
evidence that there was a tradition to this effect

L.E. c
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current in the locality at the time when the statue 
was erected.

Primary evidence is of course of far greater value 
than secondary. Oral evidence of the contents of 
documents which arc lost or destroyed, or not pro
duced after due notice, is, it is true, admitted. But 
this Lind of secondary evidence cannot well be 
tested, and therefore, unless it is very clear, it 
cannot be relied upon, whereas a copy of a 
document, if properly proved, is almost us good as 
the original document itself, except for the fact 
that there may be some erasures or other peculiari
ties in the original document which may not appear 
in the copy.

The evidence given in our law courts, be it oral 
or documentary, direct or circumstantial, is seldom, 
if ever, conclusive ; it creates, as a rule, only a 
probability more or less strong ; it falls short of 
positive proof. This is inevitable. The press of 
business, the shortness of the time available, the 
fallibility of human memory, all combine to prevent 
the tribunal from arriving at any conclusion with 
absolute certainty. Yet when the acumen of trained 
lawyers is combined with the common sense of 
practical jurymen, and the whole investigation is 
presided over and regulated by a calm and impartial 
judge, there rarely occurs a miscarriage of justice.

IV. Procedure.

The procedure of our Courts affords material 
assistance to a party in preparing his case as soon as 
legal proceedings are started. But there is very little
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machinery provided by our law for procuring or 
recording evidence before the proceedings arc com
menced. It would be well if more could be done 
in this direction. A prosecutor or plaintiff has 
often to start somewhat in the dark. He must act 
on suspicion ; he has to rely on hearsay evidence. 
It is necessary, however, to discriminate between 
criminal and civil proceedings.

(a) Criminal Proceeding».
It is in theory the duty of every good citizen to 

assist the police and the prosecutor by giving them 
all relevant information and calling their attention 
to any fact which may throw light on the identity 
of the criminal or the manner in which the crime 
was committed. To suppress such information in 
the case of treason or felony is technically a crime, 
which is termed l< misprision ; ” hut prosecutions 
for misprision are extremely rare, if not obsolete. 
As a matter of fact, however, in serious criminal 
cases information is readily afforded to the police. 
In this way sufficient materials are as a rule 
obtained to justify a complaint or information 
being laid against a definite person.

Criminal proceedings are usually commenced with 
a Summons, bidding the accused appear in court 
before the magistrates on a certain day ; in some 
cases a Warrant will be issued at once for his arrest. 
There arc many cases, too, in which a policeman 
may arrest without a warrant a person reasonably 
suspected of crime. It is the duty of the policeman 
as soon as lie has effected au arrest to caution his 
prisoner that anything which he may say will be

c 2
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written down and used in evidence against him at 
his trial. But the policeman ought not to cross- 
examine the prisoner with the object of inducing 
him to confess his guilt (</). Nevertheless the fact 
that a prisoner’s statement is made by him in reply 
to a question put to him by a police constable after 
he is in custody does not of itself render the state
ment inadmissible in evidence (r).

The prisoner may give evidence, if he chooses, 
both before the magistrates and on the subsequent 
trial, if any. But he cannot lie compelled to do 
so, if unwilling. Nor, as a rule, can his wife be 
compelled to give evidence without his consent.

The magistrate can compel anyone likely to give 
material evidence to a before him at the pre
liminary hearing of a criminal charge ami state all 
that he knows. If the magistrate deems this state
ment of any value, he can bind him over to attend 
at the Assizes or Quarter Sessions and repeat his 
evidence there at the trial before the jury. The 
rules of evidence arc the same at both stages of the 
proceedings.

So much for witnesses. As to documents and 
things, the police have no general power to search 
for evidence in the house either of the accused or of 
a third person. No doubt, on making an arrest, the 
police are entitled to search for and seize any docu
ment or thing which was used in the perpetration 
of the crime, such as a pistol or knife, or which 
throws any light on the identity of the criminal, 
such as a bloodstained shirt with his name on it.

11. V. Ktnyhl, 20 Cox. C. C. 711. 
(r) It. v. lint, [1009] 1 K. ti. 692.

27
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So in it case of forgery the police would be justified 
in impounding the forged document. But they 
have no general power to examine or seize the 
books, itapers or other property of the accused. 
Not even a Secretary of State can issue a general 
warrant authorising the police to seize all the 
papers of a person who is suspected of high treason 
or sedition (x).

A wider power, however, exists in tin* ease of 
stolen property. A justice of the peace may make 
an oilier authorising certain persons to enter a 

g to search for stolen goods, and to seize 
them if found. Such an order is called a search 
warrant; it must name or describe the persons 
authorised to search, till- building to be searched, 
and the goods for which search is to be made. At 
common law a search warrant could only bo issued 
in cases of larceny; but now by s. 1011 of the 
Larceny Act, 18(il (#), the power is extended to 
cases in which any property has been obtained by 
embezzlement, robbery, false pretences or any 
other crime punishable under that Act. Moreover, 
in certain cases specified in s. lli of the Prevention 
of Crimes Act, 1S71 (»), a chief officer of police 
may give authority in writing to any police 
constable to enter any house, shop, yard or other 
premises, and to search for and seize any property 
which la- believes to have been stolen.

In every other case search without a warrant is 
illegal.

(*) IKrVAn v. IW, l!l IIow. St. Tr. 11; Kiitirk v.
111 How. St. Tr. lotto.

(<) 24 & 2Û Viet. v. !lti.
l«) 34 & 3d Viet. e. 112.

54
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Simple cases are summarily disposed of by the 
magistrates on the return of the summons. Grave 
criminal charges they send to the Assizes or Quarter 
Sessions to be tried by a jury. In this case the 
prosecution states in detail the precise charge 
against the prisoner in a pleading which is called 
an indictment. An indictment may be defined as 
an accusation in writing presented by a grand jury 
charging a definite person with the commission of a 
definite crime. It is the duty of the grand jury 
not to try the case, but to see if there is a case fit 
to be tried in open court. The proceedings before 
them are not controlled by the ordinary rules of 
evidence. If the grand jury comes to a conclusion 
that the circumstances are such that the accused 
ought to be put upon his trial, they return the 
indictment into court marked “ True bill.” The 
prisoner is then arraigned (r). In some few cases 
the prisoner must state his defence in a written 
plea, but as a rule he merely pleads “ Guilty ” or 
“ Not guilty ” orally from the dock. If he pleads 
“Guilty,” the judge proceeds to pass sentence. 
If, however, he pleads “Not guilty,” then a petty 
jury is sworn to try him on the charge set out in 
the indictment.

The prosecuting counsel in his opening speech 
states the facts on which the prosecution relies, and 
then calls evidence in support of his case. The 
witnesses arc examined, cross-examined and some-

(»•) A primmer is not always tried ou im indictment ; he may 
also be arraigned on a criminal information, or n coroner's inquisi
tion. Hut it is impossible in this Introduction to net out the details 
of criminal procedure ; we can only give the barest outline of the 
practice in the most ordinary cases.
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times re-examined. The prisoner may give evidence 
and call witnesses or not as he pleases. If he elects 
to give evidence, he is liable to be cross-examined. 
The examination and cross-examination of witnesses 
in open court is undoubtedly the best method of 
arriving at the truth.

At the end of the closing speeches of counsel, the 
judge directs the jury as to all jMiintH of law, but 
leaves them to decide all questions of fact. It is 
his duty to declare the common law and to construe 
the written law. He must state to the jury in 
general terms the law applicable to the case before 
them, accompanying this statement by any observa
tions or explanations he deems desirable. He also 
advises them as to the bearing and value of the 
evidence brought forward by either side. But it is 
the jury, and not the judge, who must decide the 
ease. It is they who have to say, on the facts 
proved before them and on the law as laid down 
by the judge, whether the prisoner is “ guilty ” or 
“ not guilty ” of the crime with which he stands 
charged. If the jury find him guilty, he will be 
sentenced to fine, imprisonment, penal servitude or 
death, according to the nature of his offence.

(b) < 'iril Prormliny».

Civil proceedings commence with a writ, summons 
or plaint, which is served on the defendant, so that 
he may know that he is being sued. This document 
also tells him in general terms the nature of the 
claim which is made against him. But it is usually 
followed by particulars or some other pleading
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which gives him the details of the plaintiff’s cause 
of action. The defendant must then, as a rule—in 
the High Court of Justice, at all events («■)—state 
in a second pleading what his defence is. It is 
from these pleadings that we learn what really are 
the matters in controversy between the parties. As 
soon as the pleadings are closed these are called 
“ the matters in issue.” An issue is a definite 
proposition of law or fact, assorted by one party 
and denied by the other, which both agree to he 
tin- point which they wish to have decided in the 
action (a-).

In cases of any intricacy, the Court will often 
assist each party to obtain valuable information 
from his opponent before the trial. Thus it 
will, whenever it is fair to do so, one
party to administer questions in writing (called 
interrogatories) to the other, and compel the 
latter to answer them on oath within ten days. 
So in a proper ease* the Court will compel either 
party to disclose all material documents in his 
possession or power, and to permit his opponent to 
inspect and take copies of them. Hut such steps 
will only be taken when the Court considers them 
necessary either for disposing fairly of the action or 
for saving costs (,y). A party can also obtain leave 
to inspect any property, real or personal, in the 
possession of his opponent, if it is the subject- 
matter of the action (r).

(iff) In most case* in tho County Court the defendant need not 
disclose what his ease is until the trial.

(r) Odgers on Heading and I’raetiee, titli ed., p. 71.
II/) Order XXXI., it. and 12,
(z) Order L„ r. 3,

18
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There is no duty whatever on third persons to 
assist either party to an action by tendering infor
mation or producing to him documents or things 
before the trial (a). But any third person within 
jurisdiction may he compelled by the Court, on 
payment of his reasonable expenses, to attend at 
the trial and give evidence under a subpoena ml 
leslijiatmliim, and also to bring with him any docu
ment specified in a formal notice previously served 
on him, which is called a sithpana iliircg tecum.

Civil proceedings are tried by a judge either with 
or without a jury. In most cases either party, if 
he applies in time, can obtain a jury, special or 
common. But no trial with a jury takes place in 
the Chancery Division of the High Court.

The trial generally begins with the opening 
speech of the plaintiff’s counsel, in which he states 
in chronological order the facts on winch the 
plaintiff relies. He then calls his witnesses, who 
are cross-examined by the counsel for the defen
dant. At the close of this evidence, if the 
defendant calls no witnesses, the plaintiff’s counsel 
sums up his case. If, however, the defendant 
wishes to call witnesses, his counsel now addresses 
the Court and examines his witnesses, who arc 
in turn cross-examined by the counsel for the 
plaintiff. The general rules of evidence in civil 
proceedings arc substantially the same as in criminal 
prosecutions. Objections have frequently to be 
taken by counsel to questions put by his opponent 
or to something which the witness is endeavouring

(a) See, however, the Bunkers' Books Evidence Act, 1879 
(42 Viet. v. 11).
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to say. An objection to the admissibility of any 
evidence should be taken as soon as it is tendered, 
otherwise it will be too late. All such objections 
will at once be decided by the judge. The counsel 
for the defendant then sums up his case, and counsel 
for the plaintiff replies.

Now is the time for the learned judge to sum up 
the ease to the jury, if there be one. If there be con
flicting evidence on which the jury might reason
ably find a verdict for either party, the judge must 
leave the issue to them ; he cannot decide it himself, 
lie may, if he thinks fit, state to them his opinion 
on the matter. But the jury is not bound to adopt 
his lordship’s view as to any question of fact. They 
are bound to accept the law as laid down by him ; 
but it is for them to determine the issues of fact 
according to their own opinion of the evidence 
given before them, even though it may be contrary 
to the opinion which the judge has just expressed.

The jury then gives its verdict, or if the trial is 
before a judge alone, he announces his decision. 
Judgment is entered accordingly ; and this the 
successful party may enforce by execution against 
the property of his opponent.

The law of evidence is part of the lex fori ; that is 
to say, it is determined by the law of the place in which 
the tribunal is situated. To quote the words of Lord 
Brougham,—

" The law nl' evidence in the In fori which govern- the Courts. 
Whether a witness is conqietent or not, whether a certain matter 
requires to be proved by writing or not, whether certain evidence 
proves a certain fact or not, that is to lie determined by the law 
of the country where the question arises, where the remedy is 
sought to be enforced, and where the Court sits to enforce it ”(/>).

(A) llain v. II7-|(- hurra Hail. Co., 3 H. L, Cas. 1.
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The technical rules of evidence can (when all parties 
are competent) be dispensed with by consent (c). But 
this does not apply in criminal proceedings, and it may 
1)6 doubted whether it applies to actions in rent.

By s. 8 of the Judicature Act, 1894 (<i), power was 
given to the Buie Committee of the Judges of the High 
Court to make rules for regulating the means by which 
particular facts may be proved, and the mode in which 
evidence thereof may he given (a) on applications in 
matters relating to the distribution of any fund or 
property, and (b) on any application upon summons 
for directions pursuant to the rules. The only rule 
which has been made under this iiower is llule 7 of 
Order XXX., which is that on the hearing of a summons 
for directions “ the Court or a judge may order that 
evidence of any particular fact, to lie specified in the 
order, shall lie given by statement on oath of information 
and belief, or by production of documents or entries in 
books, or by copies of documents or entries, or other
wise as the Court or judge may direct."

This rule, which applies to the Chancery Division as 
well as to the King's Bench Division, embodies the only 
existing power enabling judges of the High Court to dis
pense with the technical rules of evidence otherwise than 
by consent (r). It is unfortunate that so little use has 
been made of the valuable power conferred on the Buie 
Committee by the Act of 1894. When the Commercial 
Court was established it was at first supposed that this 
Court would he allowed greater laxity in construing the 
ordinary rules of evidence ; but in liaerlein v. Chartered 
Mercantile Bank, Linm.ey, L.J., said (<•) : “ The Com
mercial Court has no more power to dispense with strict 
evidence, or to depart from the administration of the law 
in the ordinary way than any other judge or Court. The

le) liaerlein v. I'hariererl Mercantile Haul;, [IHfti] 2 ('ll. 4HH.
(</) 57 & ÔH Viet. c. 10.
(e) [189Ô] 2 Ch. at p. 491.
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power to dispense with strict evidence depends entirely 
upon the Judicature Act of 1894."

Courts-martial must adopt the same rules of evidence 
as those followed in the Courts of ordinary criminal 
jurisdiction in England ; and therefore no witness before 
a court-martial can lie compelled to answer any question 
or produce anv document which he could not ho required 
to answer or produce in similar proceedings in a 
criminal Court (/). A revising barrister is also hound 
to follow the legal rules as to the admissibility of 
evidence (*/). So is an arbitrator (/i).

In this Introduction wv lmvo endeavoured to state 
the general principles which underlie the law of 
evidence without any reference to technical details. 
Such general principles must lx- stated broadly ; 
and the reader will understand that to many of 
them there may be exceptions. All important 
exceptions will be found stated in the * " 
pages.

(/) Army Art, lssl, 12s, and r. T.'l of tho rules of procedure 
under that Ai t. The Criminal Kviilonue Art, INKS, applies to 
eoiirts-mnrtinl, r. 73b.

(//) Storey \. Town Cl irk of llermoiohry, [1910] 1 K. B. 203.
(//) In re Euoih ami Xaretzki/, Hock A ('<>.'* Arbitration, [ 19101 1 

K. B. 327. L J
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BOOK I.
RELEVANCY.

CHAPTER I.

GENERAL PRINCIPLES.

The term “ evidence,” as we have seen, includes 
all legitimate means, exclusive of mere argument, 
which tend to prove or disprove any alleged matter 
of fact, the existence of which is submitted to 
' " ’ll investigation.

It will lie observed that the definition restricts 
“evidence”.in its legal sense to legitimate means 
of proof, for the law, sometimes rather arbitrarily, 
selects certain matters as relevant, and therefore 
admissible, and rejects many others which an 
ordinary citizen would deem material.

The first question, therefore, which a litigant 
must consider, is—What facts shall 1 lie allowed to 
lay before the Court on the day of trial ? As soon 
as that is determined, another question will un
doubtedly arise—In what way will the Court allow 
me to prove those facts ? These questions are quite 
distinct, and must not lie confused with one another. 
No one can understand the English law of evidence, 
unless he always keeps before him the distinction 
between relevancy and proof.

0
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In this Hook, then, wv will endeavour to answer 
the first question : What facts may a party to any 
given litigation bring before the Court ?

The litigant must remember that his case at the 
trial will be restricted to evidence which bears 
directly on the matters in issue, and to matters 
which lead up to and explain that evidence. What 
arc the points in issue can l>c ascertained from the 
pleadings, or whatever process takes the place of 
pleadings. No evidence can be received to prove 
facts alleged by a party to be material, but not 
stated or referred to in his pleading (a). It is an 
“absolute necessity that the determination in a 
cause should be founded upon a ease either to be 
found in the pleadings or involved in or consistent 
with the case made thereby ” (b). Unless, there
fore, a fact tendered in evidence has a direct con
nection with the facts in issue it is irrelevant and 
will be excluded.

Every fact then is relevant which directly tends 
to prove or disprove any fact in issue, and also, 
within certain limits, every fact which indirectly 
and circumstantially tends to prove or disprove any 
such fact.

In civil actions, damages, if claimed, are always in 
issue and consequently every fact is relevant which 
tends to affect the measure of damage to be applied 
or the amount of the damages to be awarded. In 
criminal proceedings, facts which tend to reduce 
the seriousness of the offence, and therefore affect

(u) Soo per Matiiew, J., in Scott v. Sampson, 8 Q. B. D. nt p. 49.).
(/») Eshenchunder Sinyh v. Shamachurn Bhutto. 11 Moo. Iml. 

App. 20.
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tin* sentence, may be given in evidence before a 
verdict is taken ; but, on the other hand, facts 
tending to aggravate the sentence, such us a pre
vious conviction (r), can, as a rule, only be proved 
after the jury has found the prisoner guilty.

The evidence must be confined to the points 
in issue. The law will not permit the parties to 
wander off into collateral issues ; they must keep 
to the matters in dispute. Anything that either 
party said or did in the transaction which has 
caused the dispute is admissible against him, but 
what he said or did in some other transaction is, as 
a rule, inadmissible, and the word “ transaction ” has 
been defined as “ a group of facts so connected 
together as to be referred to by a single legal name, 
as a crime, a contract, a wrong, or any other subject- 
matter of inquiry which may be in issue ” (</).

Thus the fact that A. gave his friend B. permission to 
walk across A.'s field is no proof that A. gave C. a similar 
permission. The fact that D. agreed to allow one of his 
customers a discount of 10 per cent, on certain goods is 
no evidence that he agreed to allow another customer a 
similar discount. The fact that A. once committed a 
battery is no justification for a libel which accuses him 
of burglary. It would be “ like pleading to a statement 
of claim, alleging that the defendant had said the plain
tiff stole a pair of boots, that what the defendant said 
was that the plaintiff’s footman stole the boots, and that 
was true "(c). The fact that A. supplied bad beer to B. is 
no evidence that the beer which he supplied to C. was 
also bad, unless both samples of beer were of the same

!c) See just, p. 13Û.
(1) Stephen, Dig. Law Ev., art. 3.

e) Per A. L. Smith, L.J., in liimam v. Dud ye, [1893] 1 Q. B. 
at p. Ô77.
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brewing (/). And where after much discussion two' 
persons ultimately come to an agreement which they 
reduce into writing, and an action is subsequently 
brought for the breach of the written agreement, no 
evidence will he admitted as to the details of the pre
liminary negotiation ; the Court will look solely at the 
writing, for that contains the only agreement lietween 
the parties. If, however, it is alleged that the writing 
does not correctly state the effect of the oral agreement 
at which the parties arrived, and an action is therefore 
brought for its rectification, in that action details as to 
the preliminary negotiation would lie relevant and 
admissible. “ The terms of an antecedent agreement 
made by parol may lie very material in a case where it 
is a question of the rectification of a written contract on 
the ground that it does not give effect to the real agree
ment between the parties, but it is only in such a 
case that the Court can take such an agreement into 
consideration ” (g).

Evidence of other transactions may, however, 
always be given when its reception will assist the 
Court by throwing material light upon the trans
action in issue.

Thus on an indictment for the forgery of a cheque 
signed “ William Smith," any pieces of paper on which 
the prisoner has practised writing the words “ William 
Smith,” in imitation of the handwriting of the real 
William Smith, will be admissible as evidence of 
preparation for the crime. And facts showing a 
motive for an alleged crime will also be admissible.

So, too, if the question in issue in an action be whether 
A., who ordered the goods for the price of which the 
plaintiff is suing, was or was not the agent of 13. in that

(/) Holcombe v. //<«'« », 3 Ciiliqi. 391 : hoc pnvt, p. 61.
(*/) I'cr Cozens-IIamiy, L.J., in Hcndereuu v. Arthur, [1907] 1 

K. 11. »t p. 13.
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liehalf, evidence that the defendant had received and used 
and paid for other goods ordered hy A., either from the 
plaintiff or from other tradesmen, will be admissible in 
evidence to show that A. was the defendant’s agent. The 
same rule would apply where A. is the defendant’s wife.

Again, acts of ownership by a plaintiff over one portion 
of a roadside strip(A), or of a river hank (»'), or of a holt of 
trees (k) may lie admissible in evidence to show that the 
plaintiff is also owner of another portion of the same 
roadside strip, river bank, or licit of trees, if the circum
stances of the case be such as closely to connect the two 
portions.

And where the question in issue was whether at the 
time when land was purchased the vendor knew that the 
purchaser was a lunatic, evidence of the conduct of the 
purchaser in other transactions, both before and after the 
purchase in question, was held to lie admissible to show 
that his lunacy was obvious and apparent to all with 
whom he dealt (/).

Again, evidence of other transactions will be taken 
into consideration when it assists the tribunal to 
judge of the credibility of a witness called before it.

A witness is always liable to be cross-examined, not only 
as to the facts of the case, but also as “ to credit,” that 
is, as to matters not material to the issue, with a view of 
impugning his credibility and thus shaking his whole 
testimony. But, in order to prevent the case from thus 
branching out into irrelevant issues, it is wisely provided 
that on such matters the answer of the witness must 
be accepted as final ; no evidence can, as a rule, be culled 
to contradict it.

Thus where the prosecutrix on an indictment for

(A) floe v. Kemp, 2 liing. N. C. 102; of. Demin v. Simnton. 18 
C. B. 831.

(<) Joue» v. William», 2 M. & W. 326.
U) Stanley v. While, 14 East, 332.
(/) Beamt v. M‘Donnell, 10 Ex. 184.
L#Ee u
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indecent assault, which on the facts alleged amounted 
in substance to an attempt at rape, denied in cross- 
examination that she had previously had connection 
with a man other than the prisoner, it was held that 
her denial could not be contradicted by other wit
nesses (hi).

There is, however, an exception. A witness (h) can 
always be asked whether he has not been convicted of 
a crime and if he either denies the fact, or refuses to 
answer, the opposite party may prove such conviction, 
however irrelevant to the issue the fact may be (o).

Further, it is a general rule that, whenever the 
state of mind in which a party did an act is material, 
anything which that party said or did in any other 
transaction previous or subsequent is admissible if it 
throws light on the state of his mind when he did 
the act in question. For example, evidence of 
other transactions is admissible to show guilty 
knowledge (p); to show malice(</); to show fraudu
lent intent (r) ; to show that the act was done 
designedly, and not accidentally or by mistake. 
This applies even in criminal eases, thus creating an 
exception to the rule already stated that no evidence 
will be admitted of the prisoner’s bad character, or 
of other offences alleged to be committed by him, or 
of other offences of which he has been convicted, 
until he has been found guilty of the crime for which 
he is now charged.

(m) II. v. Holmes, L. R. 1 C. C. R. 334 ; H. v. Gibbous, 31 L. J. 
M. C. 98 ; but see II. v. Riley, 18 Q. B. D. 481.

(n) As to restrictions on cross-examination of a prisoner who 
has elected to give evidence on oath, see post, p. ‘204.

(o) Common Law Procedure Act, 1854, s. 25.
Ip) See It. v. Rhwles, [1899] 1 Q. B. 77.
[a) See Praed v. Graham, 24 Q. B. D. 53.
(r) See II. v. Coo/ter, 1 Q. B. D. 19.
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Thus oil indictments for coining or uttering false coins 
the fact that other had coins were found on the prisoner 
or that he had on previous occasions passed other had 
coins is admissible to show guilty knowledge. Where a 
clerk or servant is indicted for embezzling certain specific 
sums of money from his employer, the fact that constant 
errors, all in his own favour, appear in the accounts which 
he delivered has been admitted to show that his omission 
to hand over to his employer the sums charged in the 
indictment was intentional, and not accidental (*). On a 
charge of murder by poisoning, evidence that other 
liersons living in the house have also died of or suffered 
from poisoning is admissible to show that the poison was 
not administered accidentally (I). And in cases of receiving 
goods knowing them to have lieen stolen evidence has by 
statute (») been made admissible that, at the time the 
proceedings were taken, there was found in the possession 
of the prisoner other property which had been stolen (x) 
within the previous twelve months, and even, on certain 
conditions, that the prisoner had within the previous five 
years been found guilty of any offence involving fraud or 
dishonesty (i/). But evidence can never be given that the 
prisoner had a tendency to commit such a crime or that 
“ the accused is a person likely from his criminal character 
to have committed the offence for which he is lieing 
tried ” <').

Thera are other matters which the Court 
ordinarily excludes as irrelevant. Anything said or 
done by third persons in the absence of A. cannot

(.n) See II. v. Coojur, 1 Q. It. I>. lit.
(<) II. v. deeriufi, IS L. J. M. V. 215; ami hocMa kin v. Atturneu- 

(huerai, [1M9-I1 A. C. 57.
In) 31 & 35 Viet. c. 112, s. 19.
(.'■) II. v. Carter, 12 11. It. 1). 522 ; /?. v. (firm!, 22 T. L. It. 720.
(//) II. v. Brtnnhmtl, 71 J. 1‘. 103.
(2) l*er Lord IIERsuiieIjL, Ij.I in .Valin v. Attorney-tjeiieruf, 

fl894] A. C. 57 ; and set»//. v. Fisher, [1010] 1 K. ]t. 149. pol! 
further illustrations, see Book I., Chap. Vi., post, p. 117.

D 2
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bo put in evidence against liim, unless it is necessary 
to explain the transaction in issue.

A man must not be prejudiced by the wonts or 
acts of a third person which lie had no opportunity 
of contradicting or resenting, lint the eusc is 
different when the act or words which are tendered 
in evidence were done or spoken in the presence or 
hearing of the party against whom they are tendered. 
Such evidence is admissible, not indeed ! localise it is 
of any great value in itself, but because it leads up 
to and explains what the party did or did not do 
thereupon («).

Lastly, evidence of opinion is, as a rule, excluded, 
for the tribunal should form its own opinion for 
itself from the facts alleged and proved before it. 
Nevertheless the tribunal must in some eases call 
for the assistance of experts where the ijuestion 
before it is one as to which special training or 
special experience is necessary to enable anyone 
to form an opinion. The cases falling under this 
principle are discussed in the " "" " j chapter.

(«) See Book I., Chaps. HI. uml IV.

6296



36a

CANADIAN NOTES.

11ELEVANUY.

The primmer Brown being indicted for the murder 
of one Hogan, the principal witness for the Crown 
slated that the crime was committed on I lecemlier 1st, 
1859, on a bridge over the river ]>on, and that the 
prisoner and one Sherriek, wiio had lieen previously 
tried and acquitted, threw Hogan over the parapet of the 
bridge into the river. The counsel for the prisoner then 
proposed to prove by a witness named Dolan that 
Sherriek was at his place, fifty miles off, on that evening, 
hut the judge rejected the evidence, saying that Sherriek 
might be called, and, if contradicted, might be confirmed 
by other testimony. Sherriek was called, and swore 
that he was not present at the time, but lie not being 
contradicted, Dolan was not examined. It was held that 
the presence of Sherriek was a fact material to the 
enquiry, and that Dolan's evidence should have been 
admitted when tendered.

Per ltouixsoN, C.J. : “ I think Dolan should have 
been received upon the broad principle that he was 
called to speak to a matter that was directly connected 
with the matter, and the very fact under investigation, 
namely, in what manner a deceased person came to his 
death. The witness Mcdillock had given a very positive 
and circumstantial account of his being thrown over the 
bridge of the river Don. The parapet of the bridge was 
high, and it was, acoording to her account, at an early 
hour in the evening, when many persons are about, and 
the place was a very public thoroughfare. If she had
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slated that Rtowii alone had murdered Hogan, and so 
disposed of his body, it might lune seemed a less prob
able statement. She swore that Sherrick assisted him, 
and her statement was positive. ... If Brown and 
Sherrick had been on their trial at the same time, the 
evidence of Dolan must have lieen admitted, without 
hesitation, on account of its application to the prisoner 
Sherrick, and if it had led the jury to the conclusion 
that as regarded Sherrick the witness had endeavoured 
to impose upon them by a false story, they could not hut 
have thought that an important matter to he considered 
in weighing the credibility of the evidence as it applied 
to Brown. It appears to me that any fact so closely 
connected with the alleged offence as to he a part of 
what was transacted or said to lie transacted at the very 
moment cannot he treated as irrelevant in investigating 
the truth of the charge." v. linitai, ‘21 C. C. V- B.
830.

In an action for unlawfully and maliciously and 
without warrant arresting plaintiff it appeared that the 
plaintiff hail been arrested for committing an assault. 
Evidence was tendered to show that the plaintiff had 
wounded the person so assaulted, hut was rejected by 
the trial judge. It was held that this rejection was 
improper, that it was a necessary element in the defen
dant’s case to prove the nature of the assault, and the 
extent of the injury to the constable, and the evidence 
of that witness had direct reference to that subject, and 
should therefore have been received. Jortlaii v. McDonald, 
31 N. 8. 11. 129.



CHAPTER IL

WHAT THIRD PERSONS THINK.

Evidence of Opinion.

What a |iarty thinks or believes at the time he 
does a material act is often a matter in issue both 
in eivil and criminal proceedings. But what a 
third person ( (.<•., someone who is neither a plain
tiff, a defendant, nor a prisoner) thinks or believes 
about any matter in question is generally irrelevant, 
and therefore inadmissible. If such a third person 
be called as a witness, lie must, as a rule, only 
state facts; his personal opinion is not evidence. 
He should be tin ayant el reijnnt, a hearer and 
seer, as the Year Books say.

The object and effect of this general principle is 
to keep the witness, as far as possible, from trespass
ing upon the functions of the judge and jury ; it is 
the province of either the judge or the jury to draw 
all inferences from facts. Cases, however, occur in 
which special experience or special training is 
necessary before a true opinion can be formed. 
In such cases it is necessary that the opinion of 
those who have had special experience or special 
training should be laid before the tribunal to enable 
it to arrive at a correct decision.

In the leading case of Carter v. Boehm (e), it was a 
question whether a policy of insurance was vitiated by

(a) 3 Burr. 11)05 ; 1 Sm. L. C. 41)1 ; Cockle, L. C. 77.
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the concealment of facts which had not l>een communi
cated to the underwriters. A broker gave evidence of 
the materiality of the facts, and stated his opinion that 
if they had been disclosed the policy would not have 
been underwritten ; hut the Court held his statement to 
he inadmissible, Lord Mansfield saying :—

“ Greet strew was lu id u|um the opinion of the broker ; but wo 
nil think the jury ought not to ]ay the least regard to it. It is 
mere opinion, which i- not evidence ; it in opinion after an event ; 
it ir- opinion without the least foundation from any previous pre
cedent or usage ; it i- an opinion which, if rightly formed, could 
In drawn only from the same premises from which the Court anil 
jury were to determine the cause, and therefore it is improjier and 
irrelevant in the mouth of a witness."

'Ibis judgment of Lord Mansfield contains the prin
ciples on which mere opinion is not received as evidence ; 
but it is right to state that his view of the law, as applied 
to this particular case, has been much controverted, and 
that it has been considered by other learned authorities (b) 
to come within an exception to the general rule.

In cases where the insanity of a person is in issue, a 
medical witness, whose knowledge of that person is 
derived solely from hearing the evidence in the case, 
cannot he asked whether he considers that the patient 
was insane, for that is the issue for the Court and jury ; 
but he may he asked whether certain symptoms are 
indications of insanity, and his answers are evidence for 
the guidance of the Court and jury (<•). Where, however, 
a medical witness has examined or attended such a 
person, he may give his opinion as to the state of mind 
of the person (<l). Where the sanity of a testator was in 
issue, a letter purporting to he from the. testator was 
proposed to he shown to a medical witness, and such 
witness asked whether the writer of such a letter could 
he of sound mind ; Martin, ti., held that this could not

(t) See note to Carter v. Boelm, 1 Sin. L. C. 601 ; Arnould, 
Murine Insurance, I. 626; Taylor, Ev. 102.5.

(c) It. V. M-Xiv/htn,, 10 Cl. & F. 200.
(i/) 11, v. Uklturtle, 1 F. & F. 87.
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lie done, but lliut when the letter had been proved to lie 
in tlie testator's handwriting the witness might he asked 
if it were a rational letter.

In Campbell v. llielariln(e), Lord I)unman said that 
witnesses conversant with a particular trade were allowed 
to speak to a prevailing practice in that trade ; scientific 
persons might give their opinions on matters of science ; 
lint witnesses were not receivable to state their views on 
matters of legal or moral obligation, nor on the manner 
in which others would _ he influenced if the
parties had acted in one way rather than another. The 
same doctrine was laid down in a case of Darrell v. 
Bederlep (/) by Ginns, (J.J., though he received the 
evidence on great pressure, lie said :—

“ The evidence uf the underwriters w ho were called to give their 
opinion on the materiality of the rumours and of the effect they 
would have had upon the premium is not admissible evidence. 
Lord M vxeUKLIi and Lord Ki nYon discountenanced this evidence 
of opinion, and I think it ought not to Is- received. It is the 
province of u jury, and not of individual underwriters, to decide what 
facts ought to 1h> communicated. It is not a question of science,in 
which scientific men will mostly think alike, lint a question of 
opinion, liable to la1 governed hy fancy, and in which the diversity 
might Is* endless. Such evidence leads to nothing satisfactory, 
and ought on that ground to be rejected.*’

Again, the question whether the terms of a covenant 
in restraint of trade are reasonable is for the judge to 
decide (Jf) ; the opinion of persons in the trade is 
inadmissible (>/).

It will appear from this judgment that the principles, 
as stated above, are generally recognised and acted on, 
and that the only practical difficulty in applying them 
exists in the question as to what is and what is not a 
subject of scientific inquiry. The inclination of modern 
authorities appears to be to enlarge the definition ; and 
it is possible that if Carter v. Boehm and Campbell v.

(e) û II. & Ad. 84B.
t /') licit, '_>8:i.
(/) 7Wr» v. V'<«■/., [HMH] 1 K. 11. f.i.
Cl/) lhjiitii v. J tin nan. [lslttt] If l’h. Ilf.

8342
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Rickardt were to be decided again, it would be held that 
the nature of mercantile transactions, and the principles 
of insurance in particular, are sufficiently recondite to 
entitle them to the privilege which was disallowed in 
those cases (</;/). In (irei ille v. Chapman (It), which was 
an action for libel arising out of a racehorse transaction, 
it was held by Lord Denman that a member of the 
Jockey Club might be asked as a witness whether he did 
not consider a certain course of conduct to lie dis
honourable. A skilled witness may not only say that he 
formed an opinion, but that he acted on that opinion, 
and his acting upon it is a strong corroboration of the 
truth (i).

The general rule which excludes evidence of 
opinion is bused upon the assumption that the 
Court cun, and should, form its own opinion on 
the facts ; hence it does not apply in those eases 
where the Court itself is not in a position, or 
in such a good position as the witness is, to form 
an opinion, and naturally therefore must rely upon 
the opinion of the witness.

The matters on which the Court itself is thus 
unable to properly form an opinion may be groujs'd 
under twro heads. First, there are mutters on 
which an opinion cannot properly be formed 
without special study or experience, matters 
involving questions of science, art, or skill. Upon 
such matters the opinion of “experts” is neces
sarily admitted as evidence. Secondly, there are 
certain cases where it is naturally impossible for 
any witness to give direct or positive evidence of

(<77) 1 Sm. L. C. 508 ; Rickard* v. Murdock, 10 B. & C. 527. 
(A) 5 tj. B. 731.
(•) Stephenson v. River Tyne Vommi**ioners, 17 W. B. 590.
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facts, cases where lie must speak, if at all, as to his 
opinion or belief, the matters to which he deposes 
being so essentially matters of opinion, or else so 
complex or indefinite that the Court is compelled 
to accept his opinion for what it may be worth. 
Upon such matters the opinion of non-experts may 
be admitted (<•).

I. Evidence of Expert».

An expert witness is one who has devoted time 
and study to a sjiecial branch of learning, and thus 
is specially skilled on those points on which he is 
asked to state his opinion. Ilis evidence on such 
points is admissible to enable the tribunal to come 
to a satisfactory conclusion. An expert may be 
called to answer questions on any matters of science, 
art, medicine, architecture, handwriting, valuations, 
or foreign law — indeed, any matter on which 
special skill or learning is necessary in order that a 
reliable opinion may be formed, lie need not be a 
paid professional expert who makes a living by 
giving such evidence, but he must have devoted 
sufficient time and study to the subject to make his 
evidence trustworthy (/). The judge decides on 
the competency of an expert witness ; the jury 
decides the weight of his evidence (m).

The evidence of an expert witness differs from

(k) See Taylor, Ev. 1021 ; Starkie, Ev. 273; Phipron, Ev. 
367.

(/) Ii. v. Silverlock, [1894] 2 Q. 13. 766.
(m) Dristou) v. Sert] h evil le, 19 L. J. Ex. 289 ; 5 Ex. 27.7; Cockle, 

79; In the Goods of Dost Ahj Khan, 6 P. 1). 6; It. v. Si leer lock,
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that of all ordinary witness in the following 
respects :—

(a) He can give his opinion, not merely state 
what took place («).

(b) He can detail experiments he made even 
behind the back of the other party (o).

(e) lie eau cite books of admitted authority (yi).
(d) He can cite other eases and reports of other 

transactions throwing light on the fact in issue, 
for the purpose of showing similarity in 

symptoms or in results from certain causes (</). 
From anyone else such statements would be 
inadmissible.

A medical expert may repeat what a patient said as to 
his symptoms (r), but not what lie said as to the facts of 
the case. An expert is fallible, like all other witnesses, 
and the real value of his evidence consists in the logical 
inferences which he draws from what he has himself 
observed, not from what he merely surmises or has been 
told by others. Therefore, in cross-examining him, it is 
advisable to get at the grounds on which he liases his 
opinion. Moreover, the evidence of experts must he 
received with caution, liecause they are sometimes apt 
to make themselves partisans and thus diminish the 
value of their testimony. This matter will he found 
more fully discussed in Book III. under the head of 
Cogency (*).

In I'alma'» CW<0, where a man named Cook had
(/<) Polices v. < '/null/, I) 1 hmg. 1.V7 ; ( 'ocklv, 78.
in) It. v. lleselUne, V.M'ox. I(M.
( ft) Kelson v. JSi i'lfort, 8 llrav. .»-7 ; 10 Jur. K7I ; Sussex Peerae/e 

Cose, 11 Cl. & F. at pp. 114, 117 ; 8 Jur. 70.).
(7) Ji. v. Palmer, Stephen, llist. Cr. L., 111. 389; Report of 

Trial of William Palmer (Ward & Lock), 18,30.
(r) Aresou v. Lord Kinnoinl, 6 East, 188 ; Cockle, 42.
(*) See ftosl, p. 501.
(() Stephen, lli>t. Cr. L., 111. 389 ; Report of Trial ol William 

Palmer (Wanl & Lock), 18J6.
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died suddenly, and, as was alleged, from poisoji admi
nistered to him by Palmer, expert medical men gave 
evidence that the circumstances of Cook’s decease pointed 
to poisoning by strychnia. They were not present at 
the death, and could find few traces in the dead man's 
corpse of that poison ; they "based their opinion on the 
circumstances attending the deaths of three other persons 
proved to have been poisoned by strychnia, which 
resembled the circumstances attending Cook’s death 
in almost every particular. The Court admitted the 
evidence as to the circumstances attending the death of 
these three other persons ; such evidence, though other
wise irrelevant, being admitted to support the opinions 
of the ex[ierts, just as it would have been admitted to con
tradict them ; and Palmer was convicted. The experts 
in 1‘nlmer'n Case relied on proved facts, not on mere 
surmises. But where an expert bases his opinion upon 
conjectural hypotheses, anil not upon facts either observed 
by himself or proved by other witnesses, his evidence 
would in all probability he rejected ; us it would raise 
collateral issues, upon which the Court could not itself 
decide unaided (»).

The following are the eltief matters of “ science, 
art, or skill,” upon which the opinion evidence of 
experts has been allowed :—

(a) Mnliiul (Jueitiuni.

Medical men are constantly allowed to give their 
opinions on such medical questions as the causes of 
disease and death (.r), the effect of poisons (a-), the 
nature of wounds, the conditions of gestation (y), the 
proper treatment of complaints, the effect of hospitals

(«) MHrmtnlUnn Atijhim Ihulrirt v. Hill, 47 L. T. 29; AItornri/- 
O'rnntd v. SHtimjliam Cor/untilwii, [1901] 1 I'll. 117.1.

fal It. v. Intimer, Stephen, Hist. t'r. L„ III. 289.
(y) ilanliirr Pceiw/c #'«*#, Is* Ifaivhaiit’s Keport, 109—170.
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upon tlie healthy condition of a neighbourhood (z), and 
upon the sanity 01 condition of mind of persons (a), etc.

(h) Mnraulih', Communal, ami 1‘rnfintiimal 
(Jueslioini.

The evidence of commercial and professional men is 
frequently allowed on matters with which they are 
jwculiarly acquainted and able to inform the Court. 
Thus a stockbroker has I wen allowed to give evidence 
as to the course of business of hankers (//) ; a grocer's 
assistant, as to the cause of losses in the grocery 
trade (c) ; shipowners and merchants, as to the meaning 
of words in charterparties (</) ; an architect, as to 
depreciation of property hy a nuisance (r); an engineer, 
as to the cause of the choking of a harbour (/) or 
strength and construction of vessels (i/) ; an insurance 
broker, as to the pro|>er method of drawing a j«>1 icy (/i); 
an accountant, as to the manner in which a company 
should deal with depreciation and profits (i) ; business 
men, experienced in steel and iron companies, on the 
same question («) ; underwriters, as to the materiality of 
facts in marine insurance (k) ; a person experienced in the 
business of life insurance, as to the average duration of 
lives and the value of annuities (/) ; an engineer, as to 
the effect of a personal injury on the fitness for duty of 
an engineer (hi) ; a builder, as to the safe construction

(z) MetrojxAitan Asylum District v. Hilly supra; Attorney-(Jetterai 
v. Nottiwjhum Corporation, supra.

(a) Ji. v. M'Naif/iten, 10 Cl. & F. 200.
(b) Allants v. Deters, 2 Car. & K. 723.
(< ) ADFailden v. Murdock, Id W. R. 1079.
(#/) Robertsmt v. Jackson, Id L. J. C. 1\ 2N.
le) (launtlett v. Whitworth, 2 Car. & K. 720.
lf) Folkes v. Ühath I, 3 Doug. 157 ; Cockle, 78.
(if) The Robin, [1892] P. 9d.

i
h) Chapman v. Walton, 10 Ring. 57. 
t) 1 Until v. Harrow Ha-matitc Steel Co., [1902] 1 Ch. 3d3. 
k) Rickards v. Murdock, 10 R. & C. Ô27 ; but nee Carter v. Boehm, 
ante, ]>. 37.

(/) Rowley v. Loudon and North Western Rail. Co., L. R. 8 Ex. 221. 
(///) Johnston v. (Ireal Western Rail. Co., [1904] 2 K. R. 250.
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of a staircase («) ; a surveyor, as to the value of an 
estate (o) or as to the amount of money necessary to put 
a house into a proper state of repair ; a farm valuer, as 
to the value of crops, stacks, ricks, etc. ; an expert in 
forestry, as to the object with which trees ha<l been 
planted (p); artists, as to the genuineness of pictures 
or other works of art (</) ; engravers and soalmakers, as 
to forgery (r) or as to the impression of a seal (*) ; nautical 
men and Brethren of Trinity House, as to the proper 
navigation of vessels (») ; military officers, as to military- 
practice (f); antiquaries, as to ancient handwriting (if) ; 
and post-office clerks (s), and even {lersons in the habit 
of receiving letters (i/), as to post-marks.

The evidence of experts is much resorted to in patent 
cases, and is undoubtedly of great value and assistance 
to the Court, but the judges protest against expert 
evidence being given on matters which are for the Court 
and not for any witness, c.i/., whether defendant’s article 
is an infringement (;) and what is the construction to lie 
placed on a specification. On this Smith, L.J., said (a) :

“ I «ay that this evidence of ex|ierts ns to the construction of the 
specification is inadmissible, and that, except as to the meaning of 
scientific terms when they occur, or as to the working of mechanical 
appliances, or as to what such working will bring alsiut, cxjiert 
evidence should not be admitted. It is the practice of admitting 
this evidence which gives rise to much of the excessive length to 
which patent cases run.”

(«) I ‘rafter v. Metro/iolitaa Kail. Co., L. B. 1 C. P. 300.
(o) Attorney-General v. (Vims, 3 Mer. 534.
(yi) Welil-Klundell v. IIVseley, [1903] 2 Ch. 004.
(a) Whistler v. Kashin, Times newspaper, November 20th and 

27tn, 1H78 ; Kelt v. I.awes, Times newspaper, December 12th and 
10th. ISM.

(r) It. v. Williams, 8 C. & P. 4.14.
(s) Folhes v. Uliaild, 3 Doug, at p. 159.
(t) Itrailleji v. Arthur, 4 11. & C. 295—311.
(a) Trail/ Peerage Case, 10 Cl. & F. 191.
lx) Alihey v. Lilt, 5 Bing. 299.
(y) Woodcock v. llouhlstvorth, 10 M. & W. 124.
(z) Per I xml Bussell, V.J., in llroohs v. Steele anil Currie, 14 

B. P. C. 73 ; cf. Seal v. Hû/i/ins, 8 H. L. Cas. 550.
(a) In Guild v. Mayor of Manchester, 9 B. P. C. 530.
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In trade mark and passing off cases, the rules govern
ing the admissibility of evidence of experts as to whether 
the thing in question was or was not likely to deceive 
purchasers have not always been the same.

At first such evidence was freely admitted (A), hut 
after the decisions in Xartli CUmkirr, rtf., Birinry Co. V. 
Maiirhfltr Brewery Co. (c) and l‘ayton v. Stnlliiiy (</) 
it was rejected on the ground that it usuiqied the 
functions of the judge, because in effect it decided the 
question which he had to decide. Latterly, however, 
the practice has l>een altered (<•) ; and it now seems settled 
that the evidence of experts on the point is admissible, 
in order to aid the judge in coming to a decision on the 
issue which it is for him, and not the witness, to decide.

(c) Ilainlirrilimj.

We now proceed to discuss the proof of handwriting, 
though this is a matter which is not confined to the 
evidence of experts, hut one on which non-experts who 
are acquainted with the handwriting are allowed to 
testify. The proof of signatures, or handwriting, is, 
except in the case of deeds, the essential part of the 
proof of private writings. There are various admissible 
ways of proving handwriting. Thus it may be proved—

1. By the party who wrote or signed. This is the 
most satisfactory evidence.

‘2. By a witness who actually saw the party write or 
sign the document In question.

ff. By a witness who has seen the party write on other 
occasions, or even on one occasion only (/), and who can

(It) (h'r-Ewiny v. Johnson, 7 App. (’us. 219.
U) [1899] A. V. 83.
(#/) 17 R. P. C. U35; and sco Hennessy v. Dompè, 19 R. P. C. 

at p. 339 ; /Mmhert v. Hoot limit/, 19 R. P. V1. 377.
(e) /lirminyhum S. A. Co. v. Wthh, 21 R. 1*. V. 27 ; Iletniessi/ v. 

Kcalint/, 25 R. P. V. 12Ô ; and soc A. (I. (>. Co. y. /.acell, [1901] 1 
<’h. 13.*»; and In r< Jose/ilt CroBjielJ A Sons, Ltd., [1910] 1 Ch. 118 
(affirmed at p. 130).

(/') Harrells v. Alexander, 4’Esp. 37.
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«wear to his Mief or opinion that the writing pro
duced was written by that person. It is not sufficient 
for him to swear merely that he thinks that it is (g).

4. By a witness who has seen documents, purporting 
to lie written by the party, which, by subsequent com
munications with such party, he has reason to believe to 
be written by him (h).

5. By a witness who gives his opinion as to the 
authenticity of a disputed document by comparing the 
handwriting with any document which has been proved 
to the satisfaction of the judge to be the genuine writing 
of the party (i). The witness must be skilled in com
paring handwritings, but he need not be a professional 
expert. Thus in /{. v. Silrerlock (k) a solicitor who had 
given considerable study and attention to handwriting 
was held a competent witness.

Evidence given under the first two heads above is, of 
course, not evidence of opinion at all ; evidence under 
the other three heads is opinion merely. But it is con
venient to treat the whole matter together. The usual 
method in cases which fall under the third and fourth 
heads is for the party calling the witness, or his counsel, 
merely to ask the witness, “ Are you acquainted with the
handwriting of----- ? ” (the person in question), leaving
the other side to cross-examine as to the extent of 
his acquaintance with it. Such cross-examination can 
only weaken the force of his evidence, not destroy its 
admissibility (Z).

Where it is desired to prove the handwriting of an 
ancient document, it may be proved by the evidence of a

(_#/) F.ayleton v. Kinyaton, 8 Vos. 471$.
(h) It. v. Sidney, o ('. & P. *21.'$ : “ A clerk in a merchant's office 

who has corresponded with the defendant on his master’s behalf 
may be called to prove the defendant's handwriting ; ” and see 
li. v. Turner, [1910] 1 K. 1$. .'$46; and In re Clarence Hotel, Ô4 
S>1. Jo. 117.

(•) 28 Viet. c. 18, a. 8.
(/.•) [1894] 2 Q. B. 700.
(/) Fay let ou v. Kinyaton, auprd; It. v. Home Toole, 25 IIow. St. 

Tr. 71.
L.u. E
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witness who has, in the course of business, examined 
documents admitted to be written by the same party, 
but not by a witness who has merely inspected such 
documents for the purpose of giving evidence (mi).

The principles which guide the Courts in this matter 
are well illustrated by the remarks of Patteson, J., in 
Doe v. Sucker more (n). He said :—

“ All evidence of handwriting, except where the witness sees the 
document written, is in its nature comparison. It is the belief 
which a witness entertains upon comparing the writing in question 
with an exemplar in his mind derived from some previous know
ledge. That knowledge may have been acquired either by seeing 
the party write, in which case it will be stronger or weaker accord
ing to the number of times and the periods and other circumstances 
under which the witness has seen the party write ; but it will be 
sufficient knowledge to admit the evidence of the witness (however 
little weight may be attached to it in such cases) even if he has 
seen him write but once, and then merely signing his surname; or 
the knowledge may have been acquired by the witness having seen 
letters or other documents professing to be the handwriting of the 
party, and having afterwards personally communicated with the 
party upon the contents of those letters or documents, or having 
otherwise acted upon them by written answers producing further 
correspondence or acquiescence by the party in some matter to 
w hich they relate, or by any other mode of communication between 
the party and the .witness, which, in the ordinary course of 
transactions of life, induces a reasonable presumption that the 
letters or documents were the handwriting of the party ; evidence 
of the identity of the party being of course added aliunde, if the 
witness be not personally acquainted with him. These arc the 
only modes of acquiring a knowledge of handwriting which have 
hitherto, as far as 1 have been able to discover in our law, been 
considered sufficient to entitle a witness to speak as to his belief in 
a question of handwriting. In both the witness acquires his 
knowledge by his own observation upon facts coming under his 
own eye, and as to which he does not rely on the information of 
others; and the knowledge is usually, and especially in the latter 
mode, acquired incidentally, and, if 1 may say so, unintentionally, 
without reference to any particular object, person, or document.M

The above passage accurately states the common 
law ; hut statutory provisions have been engrafted upon 
it of which the following is the one now in force ;—

“ Comparison of a disputed writing w ith any writing proved to 
the satisfaction of the judge to be genuine shall be ]»crmitted to bo

(in) Fitzivalter Vreraye Cane, 10 Cl. & F. 103; but see 28 Viet, 
c. In, b. N, jiottf, p. 40.

(/<) ô A. & E. 7(18 ; Cockle, 105.
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mode by witnesses ; nn<l such writings, mid the evidence of 
witnossos res|ipcting thr niimi1, may lie aiiLmittisI to the Court and 
jury as evidence of the genuineness nr otherwise of the writing in 
dispute ” (o).

• Before any writing is admissible as a standard of 
comparison, its genuineness must be proved to the 
satisfaction of the judge ( p) ; it need not lie relevant to 
the issue (7). Letters, written by the defendant, not 
otherwise evidence in the cause, were held admissible 
as evidence that the libel, which contained the plaintiff’s 
name spelt with the same peculiarity, was written by 
the defendant (r). So it was held that, in order to prove 
by comparison that the defendant was the writer of a 
libellous letter, he might be interrogated as to whether 
he was the writer of another letter to a third person, as 
“ the plaintiff would clearly have a right to put another 
document into the defendant’s hand, and ask him if that 
was in his handwriting ’’ (*).

So, where an attesting witness swore clearly and dis
tinctly that a deed was executed in his presence by 11. and 
his wife, both of whom he knew, this evidence was held not 
to be counterbalanced by the evidence of exjierts who 
expressed an opinion that the signature purporting to lie 
that of H. was not in the character of his handwriting (t). 
The fact that a document is, under a particular statute, 
provable by a copy, does not exempt tbo person tender
ing it from proving that the original is in the proper 
handwriting (11).

If a person, whose handwriting is in question, be

(») US Viet. c. Is, ». s. Tin- Ai t applies the provision to both 
civil anil criminal cases. The provision in the none wools in the 
t uni mon Law l'mceduro Act, I Sût, a. 27, applied only to civil 
cases; and it is now repealed by the Statute Law ltevisiou Act, 
1SII2.

(/») //"-/Am v. /xn/y /tiimrlieii, 112 L. T. 271.
(yl Uirrh v. y/c/./.-Y.-/, 1 F. iV F. 27(1.
(r) y/ronZrs v. TitiiJiorne, 5 Ex. 1129.
fi) Jwum v. //i,A(irr/«, là Q. 11. 11. 4.T9, 110 ; Odgers on Libel and 

Slander, Ith ed„ (110.
ft) AVirtaa v. n 11. L. Cas. 202.
(«) .I uric/ v. Smith, 18 Vcs. 198.

E 2
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present in court, he may, it seems, lie then and there 
required to write something which the Court and the 
jury may compare with the document in dispute (.<•).

Thu evidence of handwriting experts must, like all 
evidence of experts, lie received with caution, perhaps 
with greater caution than evidence of experts on other 
matters (xx).

(d) Foreign Fair.

The Court will not take judicial notice of the laws or 
customs of foreign States, hut such laws must he proved 
hy skilled witnesses in the same way as any other facts (//).

In England, Scotch law and the laws of the colonies 
are regarded as foreign ; but the House of Lords takes 
judicial notice of the former (.-) and the l’rivy Council 
of the latter (a).

Blackijurn, J., in advising the House of Lords in 
Castrii/uc v. Imric (/<), said :—

" Wo thiuk . . . that all that can lie required of the trilmnal 
that ha« to ilooiilo un a question of foreign law in that it should 
receive anil rimailler all the r\alcnce as to what the foreign law 
in aial le-itd fide determine on that us well as it can.’*

No witness will he competent to prove foreign law 
unless he appear to have filled an official position, or to 
lie a practising member of the legal profession, or to 
have lieen in some position in which it is probable that 
he would have acquired a practical acquaintance with

(x) Doe d. Define v. M't/sou, 10 Moo. V. C. 502, 530; Voldiett v. 
KUminthr, -I F. & F. toil.

(x.e) See |ioj(, Hook III., “ ( Vigency."
(iy) lly 21 & 25 Viet. v. 11, s. 1, the Courts are empowered to 

remit a case to a Court of any foreign State to ascertain the law of 
such State, if a convention has been entered into with such State. 
See also /met, pp. 147—Mil.

(z) fim/KT v. CiMiysr, 13 App. Cas. SS ; l.i/ell v. Ktnmetli/, 14 App. 
Cm . 437.

(») MohIi/ii v. Fii/irii/os, 1 Cowqior, 101; C.s-kle, 10. As to 
Judicial Notice, see y«*f, p. 115.

(6) L. Jtt. 4 H. L. 434.
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the law in question (c). In The Snuer Peerni/e Cu»e (d), 
a Homan Catholic bishop in England was called to give 
evidence as to the law of marriage at Home. It appeared 
that it was part of his official duties to decide for 
spiritual purposes questions as to the validity of mar
riages between Homan Catholics, and that for this 
purpose he had to apply the law of Home. It was held 
that his evidence was admissible, as he was engaged in 
the performance of important and responsible public 
duties, and that in order to discharge them properly he 
was Iround to make himself acquainted with the law in 
question. A London hotel-keeper who formerly carried 
on business as a merchant and commissioner of stocks 
at Brussels was allowed to prove what the usage in 
Belgium is as to the presentment of promissory notes 
there (e). And the certificate of a foreign ambassador, 
under the seal of the legation, has l>een held evidence of 
the law of the country by which he was accredited (/). A 
person who has acquired, by study in one country, a 
merely theoretical knowledge of the laws of another 
country is not competent to prove the laws of such 
other country (</). Thus, in In re Turner (/<), Kekewich, J., 
expressed “ a strong opinion, which he thought was 
shared by Joyce, J., that a man who acquired knowledge 
of the law of a particular country merely by study was 
not competent to give evidence ns an expert on that 
law; it was essential that he should he a professional 
man, or should hold some official position, in the State 
in question. Certainly ho thought that study alone wa- 
no sufficient qualification." A legal practitioner, prac
tising before Ihe I’rivy Council, is not an expert qualified 
to give evidence in the laws of those countries for which

(c) Vautier Ikmrkt v. The/fnaaon, 8 V. 1$. 812.
(</) 11 Cl. & P. 134.
(c) Va hi 1er Iknukt v. Thelhissim, snprt).
if) In the (foals of K/iiif/eiiian, 3 S. & T. 18.
(;/) Itristowv. Sert/neril/e, u Ex. 27ù ; Cockle, 79; In the (foals 

of ItimeUi, 1 1'. I). 09.
* (A) [1900] W. N. at p. 27.



52 Hri.evancv.

the Privy Council is the ultimate Court of Appeal (i). 
But in one case the affidavit of an English solicitor 
and notar)-, practising in London, who stated that he 
had for many years had practice and experience in the 
laws of Chili, was accepted as evidence of the laws of 
that country in a prohate action (A).

Foreign law cannot he proved in England (/), as it can 
in some countries, hy hooks printed or published under 
the authority of the Government of a foreign country, 
and purj»orting to contain the statutes, code, or other 
law of such country, nor hy printed or published hooks 
of reports of decisions of the Courts of such country, 
nor by hooks proved to be commonly admitted in such 
Courts as evidence of the law of such country. A witness 
called to prove foreign law may, however, refer to laws 
or treatises to aid his memory (»i) ; and, if the witness 
states that any text-hook, decision, code, or other legal 
document truly represents the foreign law which he is 
called to prove, the Court may look at the treatise and 
treat it and give effect to it as part of the testimony of 
the witness (h). A question of foreign law, being one 
of fact, must in every action he decided on evidence 
adduced" in that action, and not hy a previous decision, 
or on evidence adduced in another action (»).

The law has been stated very succinctly in the two 
following cases.

In llaron tie Unde'a Caae(p) Lord Denman, C.J., 
said :—

“The witness, upon Is-ing questioned us to the state of law in 
France in ITS», refers tu u decree of tlmt date. The fonu of the

(,') 1 \utnrojht v. ('artirrù/ht, 20 W. It. (is-f.
(A-) In the Utmlsof 117,If,Llsttll] V. -1)7 ; and see II-,Van,, v. 

Wilson, [It,Oil] V. 1,17.
(/) Sosses I'ttnoje Case, 11 Cl. & F. ut p. 1IH.
(,,,) See .V,loni v. I.onl llrhl/mrt, N Iteav. .Ills, and Sussex /'tenors 

('ose, 11 Cl. & 1-'. at p. 1 111.
(„) t.'onehn v. Mmrietto, 4(1 Ch. D. at p. .1.14 ; but see the judg

ment of FaKWBLL, J., in /„ re Johnson, [11*04] 1 Ch. at p. Sill.
fa) M'i'nrnrieh v. tturnett, ,1 Ite II. M. & U. 7h.
(fi) 8 Q. iS. ’JUS, at p. 2.10.
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question is, I think, immaterial ; in effect the witness is asked to 
speak to the decree. It is objected that this is a violation of the 
general principle that the contents of a written instrument can bo 
shown only by producing the instrument or accounting for the 
non-production. But there is another general rule : that the 
opinions of persons of science must lx* received as to the facts of 
their science. That rule applies to the evidence of legal men; and 
1 think it is not confined to unwritten law, but extends also to the 
written laws which such men are bound to know. Properly speak
ing, the nature of such evidence is not to set forth the contents of 
the written law, but its effect and the state of law resulting from 
it. The mere contents, indeed, might often mislead persons not 
familiar with the particular system of law; the witness is called 
upon to state what law does result from the instrument.”

And in Di Sora v. Phillipps and others (q) Lord 
Chelmsford said :—

“ This case . . . turns upon the construction of one short clause 
in a written contract executed in a foreign country. Hence has 
arisen the necessity of having recourse to witnesses skilled in the 
law of that country, in order to assist the English judge in his duty 
of construing the clause in question. . . . The limits within which 
experts in foreign law (always assuming their credibility) are to bo 
authoritative in cases in which their aid is required seem never to 
have been exactly defined. There is no doubt that where the 
knowledge of the law of a foreign country is necessary for the 
determination of a case by an English judge or jury, the only way 
in which it can be made known to them is by having it proved as 
a fact by persons competent to inform them of its existence.”

And again (r)—

“The office of construction of a written instrument, whether 
foreign or domestic, brought into controversy before our tribunals, 
pvoperly belongs to the judge. In the case of a foreign instru
ment he necessarily requires some person’s assistance. In the first 
place, he must have a translation of the instrument, a translator 
being ... a witness as to the meaning ami also the grammatical 
construction of the words. He must then have the way cleared for 
him by explanatory evidence of any words which are of a technical 
description, or which have a peculiar meaning, different from that 
which, literally translated into our language, they would bear; and, 
if there is any established principle of construction of the parti
cular instrument by the foreign tribunal, proof of it must be given. 
But, the witnesses having supplied the judge with all these facts, 
they must retire and leave his sufficiently informed mind to his 
own proiier office—that of ascertaining for himself the intention of 
the parties, or, in other words, of construing the language of the 
instrument in question.”
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II. Opinion Evidence of Son-expert».
The second class of eases in which evidence 

of opinion may be given (as already stilted, ante, 
pp. 40, 41) comprises those in which direct or 
positive evidence of facts is practically unattain
able, and in which witnesses must sjK-ak, if at 
all, as to their opinion or belief.

Thus, on questions of identity(«), appearance or age(f), 
condition or resemblance (m), of persons or things, and 
the like, evidence of opinion or belief is generally 
admitted, as such matters are essentially matters of 
opinion, and as a rule no witness can swear positively as 
to them.

For instance, in the case of Fryer v. Oathercole (jr), a 
witness was called to identify a certain pamphlet. She 
swore that she “ believed ” the document produced to be 
that in question, but she could not swear positively that 
it was so. It was held that this was proper evidence of 
identification of the pamphlet. Pollock, C.B., said :—

“ The witness could say no more than this : • 1 believe the copy 
of the pamphlet produced to be the same with that which I received 
from the defendant, because when 1 lent that copy to other liersons 
it was returned to me, and I hud no reason to lielieve it otherwise 
when I last wot it back. I then for certainty put my name to it.' 
If the name had been written in the first instance, no doubt could 
have arisen. . . . As has been truly orgueil, there are many cases 
of identification where the law would be rendered ridiculous if 
positive certainty were required from witnesses. . . . The evidence 
in this case was therefore proiierly received; any objection to it 
goes merely to its value.”

And Parke, B., said :—
“ In the identification of a person you compare in your mind the 

man you have seen with the man you see at the trial (y). The 
same rule belongs to every species of identification.”

(«) Fryer v. Oathercole, 13 Jur. 542 ; Cockle, 80.
(f) lt.'v. Vox, [1898] 1 U. B. 179.
(a) Locus v. Williams, [1892] 2 Q. B. 113.
(x) 13 Jur. 542 ; Cockle, 80.
(y) As to evidence of the identity of the prisoner, see H, v, 

IMrUhje, 73 J, P. 71,
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Although this rule is clear, there appear to be few 
decisions on the subject. But the necessity and reason 
for the admission of such evidence seem so plain that it 
is constantly acted on without objection.

It should be observed that the proof of handwriting by 
persons who are acquainted merely with the handwriting 
and are not experts (dealt with on p. 4(1, anti) strictly 
comes under this head. They only speak as to their 
opinion.
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CANADIAN NOTES.

EVIDENCE OF EXPERTS.

A physician may strengthen his memory by referring 
to works which lie considers good authority, and counsel 
may read extracts therefrom to him, and obtain his 
judgment thereon. An illustration is for this purpose 
as much a part of the book as the text, and it may, when 
thus referred to, he shown to the jury. Broirnell v. 
Black, 81 N. B. 694.

It is not admissible to ask medical witnesses on 
cross-examination what books they consider the best 
upon the subject in question and then to read such books 
to the jury, but they may lie asked whether such 1 looks 
have influenced their opinion. It mini v. Shepherd, 13 
U. C. Q. B. 178.

In an action against a surgeon for malpractice in 
operating on a patient’s eyes, medical witnesses were 
called who, having heard the evidence, stated that the 
disease was not such as defendant described it to be, but 
of a different character. A witness skilled in diseases of 
the eye who had heard the testimony of the defendant 
and the other witnesses was asked the following question : 
“ Is the statement] of the medical case, as given by the 
defendant in evidence, reconcilable with the facts, 
assuming them to be true, as given by the other 
witnesses ?" It was held that the question was improper 
as the answer to it would involve an opinion by the 
witness, not only as to the truth of what the other 
witnesses had sworn to, but also the meaning of the 
words they had used.
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The matter is thus stated in the head-note. But 
Kino, J., said ho agreed, although he hardly thought that 
the question complained of required that the witnesses 
should pass upon the truth of the testimony referred to 
them ; l>ut apart from this the question referred to 
seemed objectionable. Facts and scientific inferences 
from known or assumed facts were matters of proof, but 
the comparing and distinguishing, or reconciling of 
testimony was not a matter of proof at all, hut was the 
proper work and office of the jury. Difiin v. Dour, 2'2 
N. li. 107.

Where the plaintiff was suing for malpractice, and a 
medical man was called for the defence who said that 
from the evidence given by the defendant and the 
evidence throughout the case he could not say that the 
defendant's treatment was had surgery, the plaintiff 
proposed to call a witness in reply to show that from 
what the defendant stated at the trial, the treatment was 
had surgery.

Per Cameron, J., concurred in by the other members 
of the Court, “ I am not prepared to say that if the defen
dant had, by his evidence, shown a course of treatment 
different from that indicated by the evidence for the 
plaintiff and not covered by that evidence the plaintiff 
would not have had in reply the right to show that such 
new treatment would have lieen objectionable. But here 
the alleged malpractice was the use of the primary 
bandage and applying it too tightly. The use of the 
primary bandage was admitted and justified as projier ; 
that it was applied too tightly was asserted on the one 
band and denied on the other, and it was admitted that 
if the bandage had been too tightly applied or allowed to 
remain too long after becoming tight by the swelling of 
the arm, it would have been bad surgery. The issue 
was one, therefore, rather upon the facts as to what the 
treatment bad been, and there was no room for medical
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opinion by way of reply to the defence." Van Mu r v. 
Far null, 12 0. R. 285.

The fact that sparks of a large size escaped from the 
smoke-stack of a steamboat was held to he admissible as 
evidence of the defective construction of the smoke-stack, 
hut the opinion of witnesses was rejected to the effect 
that, having regard to the force and direction of the 
wind, sparks of the size actually emitted could be carried 
so as to ignite the building for the destruction of which 
the action was brought. It was considered that evidence 
of this character was too conjectural. Peacock v. Cooper, 
27 0. A. R. 128.

Foreign Lau\

“ Where the opinions of experts on foreign law are 
conflicting, the Court will examine for itself the decisions 
and text books of the foreign country, in order to arrive 
at a satisfactory conclusion.” This extract from a head- 
note embodies a dictum of Haoarty, C.J., founded on 
the Privy Council case of Bremer v. Freeman, 10 Moo. 
P. C. 306, in which, as Haoarty, C.J., remarks, “ Lord 
Wrnsleydalk’s judgment very fully analyses the reports 
and text writer’s views." Iiice et al. v. On mi et al., 4 0. R. 
579.

Is Expert obliged to Testify 1

A witness refused to testify until paid the proper fee 
as an expert. It was held by Meredith, C.J., and the 
Divisional Court of Ontario that he could not refuse. 
No English case was cited at the argument, but a Scotch 
case was referred to in the judgment, deciding that an 
expert was not a compellable witness and that he could 
refuse to attend unless he got what he considered an 
adequate fee. This authority was not followed. The 
weight of authority in the United States was said to lw 
to the effect that no such exemption exists as that 
recognized by Lord McLaren in the Scotch case referred
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to, and the law is stated by Meredith, C.J., to be that an 
expert cannot refuse to give his evidence even though 
it may require the use of technical knowledge or skill to 
answer the questions asked : “ But it would be quite 
another matter to require an expert witness to qualify 
himself to give an opinion by an examination of the 
person or thing as to which his opinion is asked, or by 
doing anything else that would require study or prepara
tion, and I am not to lie understood as referring to such 
a case, but to cases where the witness is able, from the 
knowledge or skill he possesses, to give an answer to 
the question propounded to him.” Butler v. Toronto 
Miitotropr Co., 11 O. L. R. 12.

Xnmher of Experts Allowed, etc.

In the case of Dodge v. The King, 88 S. C. R. 149, 
the referee under the Exchequer Court Act entirely dis
regarded the statute, Edward VII., c. 9, amending the 
Canada Evidence Act, 1893, allowing only five expert 
witnesses to lie called without leave by either side on the 
trial of such a case. It was questioned whether the 
testimony of the extra witness, no objection having been 
made, was under the circumstances valid, but the point 
does not seem to have been decided.

It was held in Bryce et al. v. Canadian Pacifie liait. 
Co., 13 B. C. 96, that when the Court is assisted by 
nautical assessors whose duty it is to advise on matters 
of nautical skill and knowledge, the evidence of witnesses 
tendered for expert testimony will not be received, 
following The Kentrel (1881), 6 P. D. 182.

Opinion Evidence Rejected.

In Corporation of Stafford v. Bell, 6 0. A. R. 273, 
Patterson, J. A., made some very strong observations on 
the impropriety of evidence consisting of opinions given 
by surveyors, as experts, as to the proper way to make a
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survey, as to which the statute lays down the method 
of doing the work. His observations are as follows : 
“ Such opinions cannot assist, and may mislead. When 
given on a trial by jury, they are most objectionable. 
It is the duty of the judge to declare the law as to a 
survey made under the statutes, just as it is his duty to 
rule upon the law on any other subject. When such 
evidence is given to the jury, the impropriety of its 
reception is apparent from the consideration that the 
judge may have to lay down the law as very dilferent 
from that stated by the witness."

In an action of liliel it is not proper to ask a witness 
whether in his opinion, the alleged libel is likely to cause 
injury to the plaintiff's business. The answer objected 
to in the case below cited was that, in the opinion of 
the witness, allegations that a newspaper can lie bought 
must injure its dignity. Haoarty, C.J.O., having ex
pressed some doubt whether some such question might 
not under some circumstances be relevant, Bvrton, 
J.A., said, “ I cannot say that I have the slightest doubt 
that the evidence was properly objected to and was im
properly received. It was not evidence. It was the 
expression of a witness upon a point on which the jury 
alone were the proper parties to decide, and it is 
unfortunate that it was admitted, because it imposes 
upon the Court the difficulty of deciding whether some 
substantial wrong or damage may not have been 
occasioned by the admission of the evidence." Journal 
Printing Co. v. Maclean, 23 O. A. R. 324.

In an action for negligent driving, the defendant was 
asked by his counsel whether anything more could have 
been done than was done to prevent the collision which 
occurred. This was held improper, as being the point 
which the jury had to decide ; and that the defendant 
should have stated the facts—without giving his opinion 
—and left it to the jury to determine whether he could



Evidence of Experts. 55/

have done anything more than lie did to avoid the 
collision. Conran- v. Kirkbrulc, 28 N. B. 404.

On the question whether a trustee has acted honestly 
and reasonably, within the meaning of the provisions 
relating to the relief of trustees who have so acted, the 
opinions of hankers and others, that the trustee has so 
acted in the course he has taken, is not admissible. The 
general rule applies, that mere personal belief or opinion 
is not evidence. Sniihle, that such kind of opinion 
evidence may be given where the opinion is shown to 
have been prevalent in the neighbourhood, and to be 
concurrent with the transaction. Smith v. Maton, 1 
O. L. R. 594.

In an action for the loss of a scow used in conveying 
deals to a ship, it was held that a witness could not be 
asked for the purpose of proving negligence, whether 
it was good or bad management for the defendant to 
have three scows passing to the ship at the same time, 
the question not being a matter of science, art or trade. 
McNair v. Stewart, 24 N. B. 471.

Opinion aa to Literary Style.

In the case of Scott v. Crrrar, which was an action 
for libel, the plaintiff tendered evidence as to the 
defendant’s style of composition.

Cameron, C.J., said, “ There remains the further 
question, was the evidence of the defendant’s style, 
tendered by the plaintiff, properly rejected ?... The 
plaintiff wished to prove not merely that the defendant 
spoke or wrote in a way to resemble the style of the 
circulars, hut that in fact he had a style peculiar to him
self, from which those familiar with it would, after the 
manner of experts, he able to say, as far as their belief 
and opinion went, that they could identify the plaintiff's 
composition, no matter by what pen the composition 
was made visible."
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The learned judge then referred to' Brooks "V. 
Ticlibottrnr, 5 Ex. 029, where letters written by the 
plaintiff were held admissible to establish the fact that 
plaintiff spelt the name T i t c h b o r n e, and proceeded : 
“ The distinction between admitting evidence of the way 
in which a man spells a word, and evidence of his style 
of writing was drawn by Baron Parke, in Brooks v. 
TichhoHme. He said, at page 021, * But we think this 
is not like the case of the general style and character of 
handwriting. The object is not to show similarity of 
the forms of the letters and mode of writing a particular 
word or words, but to prove a peculiar mode of spelling 
a word which might be evidenced by the plaintiff 
having orally spelt in a different way, or written it in 
that way, once or oftener in any sort of characters, the 
more frequently, the greater value of the evidence.’ That 
the defendant in the present case had used all or any of 
the expressions used in the circular, it was competent 
for the plaintiff to prove, and this he was permitted to 
prove, and the time and manner of their use. . . . But 
the evidence was, I think, properly rejected of the opinion 
of witnesses that the circulars were written by the 
defendant.” In the Appeal Court, among other rulings, 
it was held, reversing the judgment of the Common 
Pleas Division, that evidence of the defendant being in 
the habit of using certain uncommon expressions, and 
which occurred in the letter, was improperly rejected, 
but srmblc, that a witness could not be asked his opinion 
as to the authorship of the letter, and per Bvrton and 
Osler, JJ.A., evidence of literary style, on which to found 
a comparison, if admissible at all, is not so otherwise 
than as expert evidence. Scott v. Crcrar, 11 O. R. 541, 
14 O. A. R. 152.

Handwriting.

In an action for libel, the only evidence of publica
tion was that of the publisher of the paper in which the
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libel written by a correspondent to the paper had 
api>eared. The publisher swore that he had received 
the manuscript with the letter accompanying it, written 
by the defendant, and after publishing the correspond
ence, had thrown it into the waste-basket, from which in 
the usual course of things it would be thrown into the 
lire. After this, the witness had received a letter from 
the defendant in reference to the article, and on the 
strength of this letter, and his recollection of the writing 
in the alleged libel, he was able to say that the 
defendant was the writer. The case is treated as a novel 
one by Gwynne, J., who dissented from the judgment of 
the Court, but Patterson, J., said : “ In ordinary cases 
the witness has to compare two things, one existing only 
in his mind and the other being before him. ... lie 
finds that they correspond and therefore concludes that 
the writing before him is by the same person whose 
handwriting is the exemplar in his mind. The present 
case is nearly the converse. There are two things, one 
mental, being the recollection of the writing the witness 
threw into the waste-basket after reading the proof, the 
other before him in the letter from which he became 
aci|uainted with the defendant’s handwriting. He com
pares them and finds that they correspond, concluding 
therefrom that the same person wrote both manuscripts.’’

Defendant was asked, in cross-examination, having 
denied that he wrote the libel, whether he had not 
changed his signature since the publication in an effort to 
baffle the plaintiff in his proof of the case. Patterson, J., 
held that while he could be cross-examined to this effect, 
his answers were final, and the fact that he had so 
changed his signature could not be affirmatively proved 
by the plaintiff, but the majority of the Court held, 
Gwynne and Patterson, JJ., dissenting, that there was no 
error in counsel for the plaintiff showing to the jury 
specimens of the defendant's handwriting, anil then 
putting them in evidence, and that the jury had no right

FL.E.
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to see them unless the plaintiff did put them in. 
Alexander v. Vye, 16 8. C. It. 601.

A letter signed Henry Lye, as secretary of a defendant 
insurance company, received by the plaintiffs from the 
head office of the company, was admitted in evidence for 
the purpose of proving, by comparison, Mr. Lye’s signa
ture to other letters on the same subject. The policy of 
insurance which the plaintiff had received from the 
defendant company, and upon which plaintiff had paid 
and the company received the premium, purported to be 
signed by Henry Lye, secretary. The policy had been 
destroyed by fire.

It was held that the letter written from the company's 
office was properly used to prove the handwriting by 
comparison. Pours v. National Insurance Co., 20 N. B. 
437.

The action being on a promissory note, plaintiff 
swore that the deceased bad signed it. A mortgage pur
porting to be signed by the defendant was produced, but 
no evidence given of any comparison of the signatures. 
The mortgage bore an endorsement by the registrar 
which was made by statute prinui J'acic evidence of the 
due execution thereof. The judge looked at the signa
ture and made the comparison for himself between it 
and the signature to the note.

It was held that he could do this and that the evidence 
so afforded was sufficient corroboration of the evidence 
as to the signature on the note. Thompson v. Thompson, 
4 0. L. R. 442.

In an action on a note, the plaintiff put in a bond 
admitted to have been signed by the defendant and 
called no witness, contending that the jury might com
pare the two writings and find their verdict thereon. 
Galt, J., at the trial held that this could not be done and 
nonsuited the plaintiff. Per Mouiusun, J., the nonsuit
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was right. Per Wilson, J., it was wrong. King v. King, 
30 U. C. Q. B. 20.

Identification of Seal.

Where a witness stated that he had had good op]>or- 
tunities, which he described, of observing and knowing 
the seal of a corporation, and that he believed the seal 
to be their seal, both from the impression itself and 
from seeing the signature of the party whose name was 
attached to it, with whose handwriting he was acquainted 
Held, that this evidence, though not conclusive, was 
sufficient to go to the jury to authenticate the seal. Doe 
e.d. King'll College v. Kennedy, 5 U. C. Q. B. 577.



CHAPTER III.

WHAT THIHI) PERSONS DID OR SAID BEHIND THE 

BACK OF A PARTY.

What other persons did or said behind the back 
of either part)’ to an action is, as a rule, inadmissible 
as evidence against that party. By “a party” 
here is meant in a civil case either the plaintiff or 
the defendant ; in a criminal ease, the prisoner but 
not the prosecutor.

What a person did, however, will always be 
received more readily than what he wrote or said, 
provided that it directly leads up to or explains the 
matter in issue, or is otherwise sutliciently connected 
therewith. The Court regards rather a man’s ac ts 
than his words (a). Hence this chapter is divided 
into two sections, which deal respectively with what 
third persons did and with what third persons said ; 
and in the word “ said ” is iueiuded anything printed 
or written.

I. What other Persons did.

Events that occurred behind the back of a party 
cannot, as a rule, be given in evidence against him, 
unless they clearly lead up to or explain some 
matter in issue, or are otherwise so connected with 
it that an inference can reasonably be drawn 
from them respecting the matter in issue. As

(u) lit Met/ , 3 11. & N. Ü94.
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Blackburn, J., says in Cattrii/ne v. Imrie («n\ 
“a judgment of conviction on an indictment for 
forging a bill of exchange, though conclusive as to 
the prisoner being a convicted felon, is not only 
not conclusive, but is not even admissible evidence 
of the forgery in an action on the bill, though the 
conviction must have proceeded on the ground that 
the bill was forged.” But where a man is arraigned 
for stealing goods, the fact that the prosecutor left 
the goods safe and sound in their proper place an 
hour before they were stolen would be admissible. 
So also would the fact that the prosecutor marked 
certain coins behind the back of his shopman, in 
whose pocket they were subsequently found.

Many instances can lie found in the books which 
illustrate this general proposition. Thus, on a prosecu
tion for receiving goods knowing them to ho stolen, the 
original theft must be proved against the receiver just 
ns strictly as if the thief were being tried for larceny, 
hut by such evidence only as is admissible against 
the receiver. Anything which the thief said behind 
the hack of the receiver is inadmissible against the 
latter. Any confession of guilt made by the thief when 
charged with the crime will lie excluded (/>); and the 
jury must disregard the fact that, as sometimes hap|iens, 
they have just heard the thief plead guilty to the larceny. 
It is, however, ojien to the prosecution to coll the thief 
as a witness on this issue, as on all others. If under 
examination on the trial of the receiver he admits his 
guilt in the witness-box, this is some evidence to go to 
the jury ; hut, if uncorroborated, it is entitled to little 
weight ; and it is the duty of the judge to warn the

(aa) L. It. 1 II. li. nt. ]». 4.'$4. 
(i) It. v. Smith, 18 Vox, 470.
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jury that it is unsafe to convict the receiver on the 
uncorroborated evidence of the thief (c).

In an action for false imprisonment on a charge of 
receiving stolen goods (<f), where the defence was that 
the defendant homi tide believed that the plaintiff knew 
that they were stolen, a new trial was moved for in the 
following circumstances The defendant had made an 
oyster bed in the Menai Strait ; the local fishermen 
disputed his right to do so, and dredged for oysters 
there. The plaintiff bought oysters from one of them, 
and took them to Liveqiool. The defendant, having 
been informed that the oysters were taken from his bed, 
caused the plaintiff to lie taken into custody. At the 
trial of the action the defendant tendered the record of 
the conviction of one Owen at the previous Carnarvon 
assizes for taking oysters from the same bed for the 
purpose of showing that the defendant acted homi /Me 
and under the belief that the plaintiff had in his posses
sion stolen oysters. The judge rejected the document, 
and the Court upheld the rejection. Pollock, C.B. («), 
said :—

"Thu only gnmiul on which the defendant could have used it ns 
evidence of bona Jiilet would have been to show the impression which 
it might have made ou his own mind, und not as pm if of the fact 

, of the conviction itself. For that purpose it was [lerfeutly competent 
for him to prove any communication made to him on which he 
might form an opinion, lint the conviction itself never had Ins-u 
placed before him, neither did it appear that he was present at the 
trial ; if he had liven, he might himself have given evidence of all 
that pasrasl, hut the conviction itself as a document never could 
have produced any effect on his mind, for he never saw it.”

In SjHtrtio v. Brown (/), the question was, whether the 
plaintiff was tenant to the defendant, Hugh Brown, who 
had levied a distress for rent alleged to be owing, or 
to his brother John Brown. The plaintiff had paid rent

(c) 11. v. Hobinton, 4 F. & F. 43 ; and see It. v. Tate, [1908] 2 
K. B. U80.

(if) Thermae v. Ilaeetll, 9 Ex. 704.
(e) lliil. at p. 70Ü.
(/') 9 B. & 0. 93i, cited in In re Holland, [1902] 2 Ch. 379.
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to John, but the defendant, to show that the money had 
been paid to John as his (the defendant’s) agent, offered in 
evidence accounts rendered to him in that capacity by 
John. It was objected that John Brown, not being dead, 
ought to have been called as a witness. The judge 
rejected the evidence on this ground, and the full Court 
upheld his ruling. Littlbdale, J., said :—

“ The general rule in, that where a person is living, ami can bo 
called as a witness, his declaration, made at another time, cannot 
be received in evidence.”

And Bayley, J., said :—
“ The general rule is, that every material fact must be proved 

on oath. There is an exception to that rule, viz., that the declara
tions of a party to the record, or of one identified in interest with 
him, are, as against such party, admissible in evidence ; but, 
generally speaking, mere declarations not upon oath are not 
evidence. The acts of a party may be evidence ; but here the 
defendant merely produced a pajxw in the handwriting of 
John Brown, without showing that he was identified with the 
plaintiff. '

It is equally inadmissible to prove that a person not 
Iwfore the Court treated an individual as sane, as it is to 
show that in an oral or written statement he called him 
sane. This was to a great extent the ground of the 
judgment in II'right v. /><»*• (</), in which case the judges 
in the Exchequer Chamlier held, on an issue of ilerimrit 
rt l non, that letters written to the testator by different 
Itérants since deceased, and who lmd been well acquainted 
with the testator, could not be received in evidence on a 
question of his sanity. The Court held that the letters 
were not receivable as mere declarations of deceased 
witnesses, or as proof of treatment, but that they would 
have been received if the letters were connected with 
any act of the testator relating to them by which 
intelligence was indicated, as, for example, if he had 
answered them. Parks, B., said :—

“ The question is, whether the contents of these letters nro 
evidence of the fact to be proved upon the issue ; that is, the

(y) 4 Bing. N. C. 489 ; Cockle, 45.
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actual cxinti-ncc of the qunlit ion whii h the testator is in those 
letters, by iln|ilirat ion, stall si to |aissessi ami thi-ne letters may 
la- isHisiilered, in this ns|.rt, to la- on tlie same halting as if they 
hail i-ontaimal a direct pw-itive stuteinoet that he was iinnpctent. 
For this jmrfaa*- they are mere heai-sav evidence, statements of 
the writers, not on oath, of the tmth of the matter in question, 
with the addition that they have acted upon the statements on 
the faith of their being true, hy thus sending the letters to the 
testator. That the so acting cannot give a sufficient sanction La
the tmth of the statements is perfectly plain, for it is clear that if 
the same statements had Iss-n made by parol or in writing to 
a third )ierson it would have Iss-n insufficient. Yet in Loth eases 
there has been an acting on the belief of the truth, hy making the 
statements, or writing and sending a letter to a third person ; 
and what difference can it jsissibly make that this is an acting 
of the same nature hy writing and sending the letter to the 
testator?"

This decision was affirmed by the House of Lords (gg).
Again, the conduct, intention, or course of dealing 

between two parties cannot be shown by evidence of the 
conduct, intention, or course of dealing, or of similar 
transactions, lietwocn one of them and a third party; still 
less of transactions lietween entirely different parties (A). 
Such evidence is said to be ret inter aim* aria, and will 
be rejected as irrelevant to the issue, unless, indeed, it 
is part of the ret getUe, or shows some transaction 
sufficiently connected with that in question, and so tends 
to throw light upon the question at issue (i). The fact 
that A. contracted or dealt in a particular manner with 
B. is no evidence that he meant to contract or deal in 
the same manner with C. Thus, in an action for goods 
sold and delivered, in which the defence is that the 
plaintiff sold them to the defendant on certain terms, 
the defendant cannot show that the plaintiff had sold the 
same quality of goods to other persons on such terms, 
for the fact that a man has once or more acted in a 
particular way does not make it probable that he so 
acted on the occasion in question ; and the admission of 
such evidence would bo fraught with the greatest

(yy) 5 Cl. & F. 070.
(It) Kent v. FittuU (No. 3), [1909] 1 K. B. 215.
(*) Milne v. I^eisler, 7 U. & N. 780 ; and see/maf, pp. 02, 03.
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inconvenience (j). But where in an action for work 
done to some houses the defendant denied that lie was 
jiersonally interested in the property, the plaintiff was 
allowed to call other persons as witnesses who had done 
work or supplied materials on the personal order of the 
defendant to and for those houses (/.').

In an action by a brewer against a publican, where 
the issue was as to the quality of beer supplied by the 
former to the latter, Lord Ellekbobough refused to let 
the plaintiff call witnesses to show that he supplied them, 
at the time in question, with good l>eer. His lordship 
said :—

“ This in rf* ihtrr a/«« atfn. We cannot hem inquire into the 
quality ol different lmor furnished to different persons. The 
plaintiff might deni well with une, mid not with the others " (Z).

Ilis lordship’s decision might have been otherwise if 
it had lieen shown that the lieer sold to all was of the 
saimv browing (»i).

So, where the issue was whether the plaintiff, a 
tradesman, had given credit to A.’s father, evidence that 
other tradesmen had given credit to the father was 
rejected (>i). In an action for slander alleging mal
treatment of hoys at a school, evidence of the treatment 
of boys at other schools, offered to prove what is proper 
treatment, was rejected (o) ; and where the action was for 
withdrawing scholars without a quarter’s notice, according 
to a prosjiectus of terms, which the plaintiff swore the 
defendant had received, it was held that, although another 
person called as a witness might state that she had never 
received any prospectus while her children had been at 
the school, because this evidence boro on the usual course

(j) IMIini/ham v. limit, 1 C. B. (N.s.) HNS; Cockle, till; ef. 
lluiminl v. Nliewnnl, L, K. 2 C. P. HH,

I
k) II 'ooitwanl v. Hurhanan, L. R. 5 Q. 11. 285.
Z) Huhomhe v. 1fetttgoti, 2 Camp. -1!U. 
m) Stephen’s l>ig. Law Ev., art. 10. 
n) Smith v. H tZAuus, 6 C. & P. 180. 
v) JivUnm v. WMuwt, 1 C. & P. 05.
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of the plaintiff’s dealing, yet she could not prove that she 
had taken her children away without notice and without 
being called on to pay a quarter’s salary, apparently 
because this might have been merely a matter of special 
arrangement with her (p). So the terms on which one 
tenant holds are no evidence of the terms on which 
another tenant holds under the same landlord (q). An 
award in favour of a party to a former action is not 

. evidence for a party to a subsequent action, claiming by 
paramount title, as against a party who claims through 
the person against whom the award was made (r). In 
an action to recover money paid to a third person, the 
receipt given by the latter to the plaintiff is not per sc 
evidence against the defendant (*).

It will be observed that, whenever an act between third 
persons has been received, it has l>een either connected 
presumptively with the party who is to be affected by it, 
or has been invested with a primd facie relevancy by 
evidence of an original unity of nature or title. Unless 
some such privity or connection is first proved extrinsic- 
ally, the transactions of third persons arc inadmissible!/).

On a similar principle, a plaintiff suing for personal 
injuries can prove that other accidents had occurred 
at the same place in order to show its dangerous 
character (It). The defendant, to rebut this inference, 
can also show that in places exactly similar no accidents 
had occurred (m).

But the general rule excluding such evidence of the 
acts or conduct of other persona is subject to the

(/>) Jklamotte v. Lanet 9 (’. & P. 261.
(</) Carter v. Pryke, Peake, 95.
M Wenman v. Mackenzie, 5 E. & B. 447.
(«) Carmarthen and Cardigan Kail. Co. v. Manchester and Milford 

Rail, f'o., L. B. 8 (J. P. 68Û.
(() Per Maulk and Bosanqubt, JJ., in Taylor v. Parry, 1 M. & 

O. U14 ; Petrie v. Nattail, 11 Ex. ÛG9.
(tt) Moore v. Itansome, 14 T. L. B. 539.
(ti) Manning v. London and North Western Rail. Co., 23 T. L. R. 

222 ; cf. Polices v. Chadd, 3 Doug. 1Ü7.
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limitation already stated, that whore they directly lead 
up to or explain, or are sufficiently connected with, the 
matter in issue, then such acts and conduct may l>e 
admitted.

Thus, a custom of trade may sometimes be proved 
hy showing what is the custom of the same trade in a 
different place. So, evidence of the custom of fisheries 
off Newfoundland is evidence of the custom of similar 
fisheries off the coast of Labrador (r) ; and evidence of 
a usage in the London colonial market, which makes 
a broker contracting on behalf of an undisclosed 
principal personally liable unless he discloses his prin
cipal within three days from the date of the contract, 
has been admitted as relevant to show a similar 
custom in the London fruit trade, on the ground that it 
was evidence of a usage in a closely allied trade in the 
same place, and tended to corroborate the evidence as to 
the existence of such a usage in the fruit trade (r). 
Again, parish books were held to be evidence of the 
practice of the parish against a member of the vestry, 
although they related to proceedings of the vestry before 
he became a member (i/).

The customs of one manor are not, as a rule, evidence 
of the customs of another manor (z). Hut such evidence 
may be admitted on proof that the two manors were 
once united. Such proof may lw afforded by showing 
that they belong to the same lord, that the same 
description of tenants has existed in each, and that their 
leases have been granted in the same terms. In such a 
case, the usage which has prevailed in one part, and 
which is therefore evidence to explain the meaning of a 
grant there, is evidence to explain a grant expressed 
in similar terms as to any other part of the old manor (a);

(v) Noble v. Kennoway, 2 Doug. 510. 
m Fleet v. Morton, tj. R. 7 Q. ti. 120. 
ly) Coojter v. Ward, 0 C. B. (n.s.) Ô0.
(z) Marnvia of Amleaea v. Lord Hatherton, 10 M. & W. 233.
(a) Fer Bayley, j., in Rowe v. Brent on, 8 B. & C. 704.
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but t lie unity or original identity of tlio manors must lie 
clearly shown, and the mere fact of their living in the 
same leet, or parish, is not sufficient (/<).

Where a letter from the defendant, in answer to a 
letter written on the plaintiff’s behalf, was proved to 
have been seen by the plaintiff, it was admitted in 
evidence against the latter.

The most recent illustrative case is Clifford v. 
Timms (r), where articles of partnership lietween plaintiff 
and defendant, who were dentists, provided that either 
of them could give the other notice in writing to dissolve 
the partnership, if that other should at any time during 
the continuance of the partnership (inter alia) lie guilty 
of professional misconduct. The defendant gave plaintiff 
notice in writing, and plaintiff brought his action for a 
declaration that the notice was void and the partnership 
still subsisting, and for an injunction. The defendant 
offered, in justification of his notice, as evidence, an 
order of the General Medical Council made under the 
Dentists Act, 1H78, directing the Registrar to erase the 
plaintiff's name from the Dental Register on the ground 
that it had been proved to their satisfaction that he had 
lieen guilty of conduct which was infamous or disgraceful 
in a professional respect. Ho also offered as evidence 
the report of the Dental Committee as to plaintiff's 
conduct upon which the order had lieen based. The 
evidence was held by Wahrinoton, J., to be inadmissible 
lioth as to the report made, and as to the fact that the 
General Medical Council had erased plaintiff’s name 
from the Dental Register, it being in effect res inter alios 
acta. This decision was overruled by the Court of 
Appeal, which decided that the order (and apparently 
the report) was admissible, the order being considered 
in the light of an inquisition or judgment in rein, as the 
General Medical Council had committed to them by

(!') I'n■ led AliiNnK.il, lu M. A W 'j; 111
(i) [IlHlTJ 1 L'h. I2U.
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statute the sole right of adjudicating on such matters (</). 
But it must be observed that this decision lays down no 
general rule us to judgments lietween private individuals 
in any matter of ordinary private concern. Such a 
judgment, obtained against A., is not admissible in a 
subsequent action against B.

On the other hand, whenever proceedings which relate 
to a matter of public interest have been brought in any 
Court or any other tribunal legally entrusted with 
judicial powers in the matter, the judgment, decree, or 
inquisition which embodies the decision of that Court or 
tribunal is admissible against all persons as evidence, 
although it is not conclusive as against those who were 
not parties to the proceedings.

Thus, in an action for trespass to a several lishery in a 
navigable tidal river, the defendants justilied on the 
ground that the public had the right of iishing. As 
evidence of possession and user the plaintiff tendered 
(inter alia) the proceedings and decree in 1687 in a 
“ possessory suit ” brought in the Court of Chancery in 
Ireland by C. (the plaintiff’s predecessor in title) against 
strangers to the present action, by which decree an 
injunction was awarded to quiet C. and his under
tenants in such possession of their Iishing as they had 
at the time of exhibiting the bill, and three years 
before, to continue until evicted by due course of law, 
both parties being at liberty to take proceedings at law 
against each other fur ascertaining their titles. It was 
held that, as the decree was a solemn and final 
adjudication and not collusive, and as it could not have 
liecn n ude except upon proof of unbroken user and 
enjoyment for at least three years before the bill, 
inconsistent with any actual exercise at that time of a 
public right of Iishing, the proceedings and decree were 
admissible (<■). And a verdict against one defendant in

(./) I unit] it Ch. juu.
(e) Xcilt v. Oukt uj Demituthin, S Apji. Va». IS,).
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trespass upon an issue of a justification of a public right 
of way, negativing such right, is evidence in trespass 
for breaking and entering the same close against 
another defendant who justifies under the same right (/). 
The right claimed by both defendants being the same 
public right, both stood in the same relation to the 
plaintiff.

Certain judgments of our Courts are called “judgments 
in rcm,” and these are conclusive on everybody, and 
therefore admissible in evidence against everybody. A 
judgment in rein may be defined as “an adjudication 
pronounced upon the status of some particular subject- 
matter by a tribunal having com|ietent authority for that 
purpose.’’ Such an adjudication, being the solemn 
declaration of the properly accredited Court, which has 
the l>est right so to adjudicate, concludes not merely the 
parties to the action and their privies, but all persons, 
from asserting the contrary.

The distinction between these judgments and ordinary 
judgments (or judgments in perionam) was laid down in 
Cantrique v. Imrie (g), where Blackbubn, J., in advising 
the House of Lords, said :—

“ Somo points arc clear. When a tribunal, no matter whether 
in England or a foreign country, has to determine between two 
parties, and between them only, the decision of that tribunal, 
though in general binding between the parties and privies, does 
not affect the rights of third parties ; and if, in execution of the 
judgment of such a tribunal, process issues against the property of 
one of the litigants, and some particular thing is sold as being his 
property, there is nothing to prevent any third person setting up 
his claim to that thing, for the tribunal neither had jurisdiction 
to determine, nor did determine, anything more than that the 
litigant's property should be sold, and did not do more than sell the 
litigant’s interest, if any, in the thing. All proceedings in the 
Courts of common law in England are of this nature, and it is 
every day’s experience that where the sheriff, under a fieri /arias 
against A., has sold a particular chattel, 11. may set up his claim to 
that chattel either against the sheriff or the purchaser from the 
sheriff. And if this may be done in the Courts of the country in 
which the judgment was pronounced, it follows of course that it

(f) lien I v. Jar/,-son, 1 East, ilôu. 
(j/) L. It. 4 11. L. at pp. 427—12H.
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may be done in a foreign country. But when the tribunal has 
jurisdiction to determine not merely on the rights of the parties, but 
also on the disposition of the thing, and does in the exercise of that 
jurisdiction direct that the thing, and not merely the interest of 
any particular party in it, bo sold or transferred, the case is very 
different. . . . Whatever it settles as to the right or title, or what
ever disposition it makes of the property by sale, revendication, 
transfer, or other act, will be held valid in every other country 
where the question comes directly or indirectly in judgment before 
any other foreign tribunal. This is very familiarly known in the 
cases of proceedings in rem in foreign Courts of Admiralty, whether 
they be causes of prize or bottomry, or salvage or forfeiture, of 
which such Courts have a rightful jurisdiction founded in the 
actual or constructive possession of the subject-matter."

Judgments in rem include judgments in Courts of 
Admiralty in causes of prize, bottomry, salvage, forfeiture, 
or the like where the jurisdiction is founded on the actual 
or constructive possession of the subject-matter (h); 
maritime lien (i) ; condemnation of goods in Exchequer 
cases (k) ; the actual grant of probate or administra
tion (<) ; or analogous decrees in foreign Courts (m) ; but 
not an adjudication as to the effect of a will (n). The 
same force is given to adjudications upon the status of 
persons, as, for example, decrees of nullity or divorce (n), 
but not as to domicil (p).

Moreover, judgments in rem are conclusive “ not 
merely as to the point actually decided, hut as to a matter 
which it was necessary to decide, and which was actually 
decided as the groundwork of the decision itself, though 
not then directly the point at issue ’’ (7), hut it must 
clearly appear that a decision on such matter was actually 
necessary to the judgment (r).

(A) Cantriqae v. Imric, L. It. I II. L. 428, 428.
(t) Minim Craiy, etc. v. Chartereil, etc., Hank, [1897] 1 Q. 11. 4U0. 
ft) ,S<uIt v. Shearman, 2 W. 111. 977. 
it) Concha v. Concha, 11 App. Vas. 541.
(in) In re Trufort, Uti I'll. 1>. 000.
In) H'Ai'i'4'rr v. Home, 7 11. I,. Cas. 124, 158.
(o) Ducheee of A'iiajslun'n i'aee, 1 Leach, C. C. 140; Scott V. 

.1 ttorney-dene rat, 11 V. 1). 12s.
Ip) Concha v. Concha, an/>rd.
(•/) IVr VoutKIDUK, J., in It. v. Hartimjton, 4 E. & 11. at p. 794. 
(r) Concho v. Concha, eujnrà; ItaUantjne v. Mackaunm, [1N90J 2 

U. 11. 1ÜÜ.
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The distinction between judgments in ran and 
judgments in pertonam may be well illustrated by certain 
revenue cases (*). The condemnation of goods at the 
suit of the Crown is conclusive against all the world, but a 
conviction imposing penalties on the person committing 
the illegality is not, though Ixjfore the same Court and 
concerning the same transaction (/).

II. Illml Tliinl Trruons said.

Any statement made by a third person behind 
the back of a party is not, in general, admissible 
against him. But to this rule there are several 
exceptions.

(i.) Words accompanying a material act done 
behind the back of the party are admissible in 
evidence against him when such act is itself so 
admissible, and the words in fact form part of the 
same transaction, or re* grsta. The words must 
strictly accompany the physical act, and be uttered 
at the time the material act is done, or so shortly 
before or so shortly after it that they may fairly be 
described as part of the same transaction. The 
physical act and the spoken words must together 
form one transaction. But apparently, so long as 
the words do thus accompany the acts, it is not 
material who used the words. It may be the doey 
of the physical act, the person to whom the act is 
done, or an onlooker.

Thus, as long ago as 10112, in Tltnmptun and u ije v. 
Tra-amon (u ), which was an action for an assault committed

(a) tfrott V. s/miniuuit ëtl/nul.
(/) Hurt v. Ma< nnnuiru, I Price, lui, it.
(«) Skinner, 40*2 ; Cockle, 3V.
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by the defendant on the female plaintiff, Holt, C.J., 
decided that “ what the wife said immediately upon the 
hurt received, and before that she had time to devise or 
contrive anything for her own advantage, might he given 
in evidence.” Again, in It. v. Fowkei (x) a man was shot 
in a room ; his son, who was in the room at the time, saw 
the prisoner look in at the window immediately before the 
shot was tired, and at once called out, “There’s butcher” 
(that being the name by which the prisoner was known). 
At the trial the son was permitted to state not only that 
he saw the prisoner, but what he cried out, although the 
prisoner was not near enough to hear the exclamation.

In the case of It. v. Fatter (//), where the prisoner was 
tried for the manslaughter of a man by driving over him 
with a cabriolet, a carter, who was passing at the time 
and heard the dying man groan, was allowed to give in 
evidence what the dying man said. Gurney, B., giving 
judgment, said :—

“ What the deceased said at the instant as to the cause of the 
accident is clearly admissible.”

However, in It. v. Be<tin-field (z), where a man was tried 
for murdering the woman he lived with, and the defence 
was suicide, and evidence was tendered that the woman 
rushed out of the room which she occupied with the 
prisoner with blood streaming from her throat, and cried 
out, “ See what Harry has done,” this statement was held 
inadmissible by Cockrukn, (J.J., on the double ground that 
(a) it was not part of the ret tjettee, inasmuch as her 
statement was made after she bad come out of the room 
in which her throat was cut, and (b) it was not a dying 
declaration, inasmuch as, though she was obviously dying 
at that moment, she had no time to think she was, and 
consequently made her statement without that absence 
of hope of recovery and absolute belief in impending

fj) Stephen, Dig. Law Ev., art. 8.
(ft) « O. & V. 825 ; Cockle, 40.
(i) 14 Lux, 841 ; Cockle, 89.

L.E. O
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dentil which the law accepts as the sole substitute for 
the solemnity of an oath (a). This decision was much 
discussed and criticised (/<), although it does not apixiar 
to have lieen judicially dissented from, but it is not 
inconsistent with any of the previous cases, as there was 
no evidence to show how long an interval had elapsed 
lietween the murderous act and the exclamation uttered 
by the victim.

It was not cited in 11. v. Oibioii (<•), in which a con
viction of quarter sessions was quashed by the Court for 
Crown Cases Reserved on the ground that a statement 
had lieen wrongly admitted as evidence. The prosecutor, 
when walking down a street in which the prisoner lived, 
received a wound from a stone. A lady, who was then 
passing, said to the prosecutor, pointing to the prisoner’s 
door, “ The person who threw the stone went in there." 
The door was at once broken open and the house entered, 
and the only persons found inside were the prisoner and 
his father, who was in a drunken sleep. The prisoner 
obviously was not present when the lady made this 
statement, and there was no evidence that he heard it. 
She was not called as a witness at the trial. Her state
ment clearly ought not to have lieen received, as it did 
not accompany the material act, nor was it part of 
the transaction. Some little time must have elapsed 
lietween the throwing of the stone and the moment 
when the lady made the statement, as the prisoner had 
had time to enter his house and fasten the door.

In an action for false imprisonment, the defendant 
justified on the ground that he had given the plaintiff in 
custody for forging a hill of exchange, which had been 
dishonoured on presentment to the drawee. A witness 
stated that he had accompanied the defendant to the 
drawee, who refused to pay. He was then asked what

(«) See oo*f, ». HI.
(A) Stephen, I>ig. Kv., urt. 3; Taylor, 412, 509 ; rhipsou, 40.
(c) lh Q. B. D. 537 ; Cockle, 222.
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the drawee had Raid at the time of the refusal. The 
i| Mention was objected to, hut the Court held that the 
evidence ought not to Iw excluded. There were peculiar 
circumstances in the case, but Tindal, C.J., said : —

" Kven if the inquiry liefuee un lmtl <lr]H'inlr<l un the detenninu- 
tiun nf the ]n 11 ilt whether evidence liy the defendant nf the 
diKhnnuur of the lull, and of the cireuinatanceH attending such 
dishonour, was relevant to the question then bufuru the jury, it 
would have lieeu difficult altogether to exclude such evidenc e on 
the score of its irrelevancy ” (e7).

On the same principle, proof has been received of the 
language uttered by the holders of seditious meetings in 
order to show the objects and character of such 
meetings. In the same way evidence may lie given of 
the inscriptions on Hags used at such meetings without 
producing the flags themselves ; for such inscriptions 
used on such occasions are the public expression of the 
sentiments of those who bear them, and have rather the 
character of speeches than of writings («). Thus, a 
foreign proclamation, contained in a printed placard, 
posted up at Ihraila, was treated as an act done, and 
was allowed to lie proved by an examined copy. In this 
case Pollock, C.B., said :—

“ Hearsay ( /) evidence iw admissible when it is part of a trans
action ; and in this way the exclamations of a crowd may be received 
as evidence. Hut there is, generally speaking, this distinction 
between what is said and what is (lone : in order to admit the 
former it is necessary that the authority of the speaker should be 
shown, in order to affect the parties ; but if it be something done 
that is to be proved, no authority is required, because there is no 
danger of being misled ; and 1 regard u placard or proclamation on 
a wall rather as something done, in a case before me at Guild
ford, where the plaintiff sought to recover the exjienses of an 
election, 1 would not allow orders given by third parties by word

(</) Perkins v. I’mii/han, 4 M. & G. 988.
(e) If. v. //nut, 11. & Aid. 574 ; If. v. Lord (/eorye (/onion, 21 

How. St. Tr. 5115.
(/) it will lie observed that the learned judge spoke of the 

evidence as “ hearsay.” This was an incautious expression, and 
not strictly correct. It was really direct evidence of part of the 
transaction. “ Hearsay evidence” is, of course, also behind the 
back of the parties. See post, Hook II., Chap. VIII.

o 2



72 What Third- Persons Raid.

of month to It mlmitti'il in evidence agsinst the defendant, but I 
udmittvil inscriptions on rondins” (</).

So too, the remarks made by personB looking at a 
liliellous picture are admissible in evidence in an action 
against the person who exhibited it(/i).

In a case where the question was in what capacity a 
person signed a contract, statements as to what he said 
as to capacity at the time of signing the contract were 
held admissible (i). To prove an act of bankruptcy by 
the bankrupt lieginning to keep his house, it is allowable 
to prove that the bankrupt was denied to his creditors 
by a servant at his house ; but it is not enough to prove 
that the bankrupt directed that he should lie denied 
unless the direction be followed up by an act of denial (./). 
In trover by the assignees of a bankrupt for goods, the 
property of the bankrupt, letters written by him during 
his absence from home, stating that he was absent to 
avoid two writs that were out against him, have been 
held admissible evidence for the plaintiffs of an act of 
bankruptcy, without proof that there was in fact any 
writ issued, or any pressure of creditors. It was said in 
the same case, also, that, in order to make a declaration 
of a bankrupt admissible evidence of an act of bank
ruptcy, it is not essential that the declaration and the 
act should lie contemporaneous (I). Hut this was a 
mere obiter dirlnm, as the question did not really arise 
in the case, because the act “ was a continuous act, and 
the letter was written during its continuance.” In this 
case Lord Denman concurred in a previous decision of 
Park, J., that it is impossible to tie down to time the 
rule as to declarations that may lie made part of the 
ret ijrittf in cases of bankruptcy (Z); and his lordship

(a) /truce v. Nieolopulo, It W. It. 18.‘t.
(h) Jhi Rust v. Reret/onl, 2 (’amp. 511.
(t) Von ut/ v. Srhnler, 11 Q. It. 1). 651.
(» /Vr Lord Tkntkkuen, in Fisher v. Horn her, 10 1$. & C. 710.
(Z) Italich v. (treat Western Rail. (1 (j. It. 51. See also 

Raw son v. l/aii/h, 2 lting. 09; Cockle, 41.
(/) ltawson v. Jlaiyli, su/mi.
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added that “ if there lie connecting circumstances, a 
declaration may, even at a month’s interval, form part 
of the whole ret getUe." But in this case also the 
transaction was a continuous one, and the letter was 
written during its continuance, and was heated as 
accompanying the act. Indeed, there seems no authority 
at all for the admission of a statement made after the 
transaction was closed.

Statements by a decea ed vendor as to the property 
sold, made at the time of a sale, are evidence for its 
subsequent identification (in). For the declaration of a 
tenant for life to lie evidence against the remainder
man, it must lie accompanied by an act done by the 
tenant for life ; an act done by a third person is not 
sufficient (»).

Notwithstanding the rule that a parent cannot 
bastardise his child, on an issue as to the legitimacy of 
the plaintiff, a witness was allowed to state the declara
tion and conduct of the deceased mother, when 
questioned about her child’s parentage (»). And the 
letters of a living mother were admitted as part of the 
ret getUe on a question of legitimacy of the child ; 
evidence of her acts and conduct lieing admissible 
on this question, although, of course, she could 
not have given such evidence in the witness-box (p). 
The Earl ok Sblbornr, L.C., said :—

“I mil of opinion that those letters ought to ho road. The 
authorities which have been referred to 1 assume to l>o still in 
force, that is to say, that you could not put into the witness-box 
Lady Aylesford, or, if he were still living, Lord A y lesion 1, for the 
purjiose of proving who the real father of the child was. But it by 
no means follows that you cannot prove acts and conduct of the 
one or the other tending, as part of a series of res gestœ, to throw 
light unon and to lead to a just conclusion u]xm a question on 
which they could not directly be permitted to give evidence.”

(m) Parrott v. Huffs, 17 L. J. (\ P. 7th
(#/) Hour v. Mali in, 27 W. K. .'MO.
(<>) Hargrave v. Hargrave, 2 Car. A K. 701.
(/*) The A g lexftml Pierage ('aw, II App. ( 'as. 1; and see The 

Pon/ctt Peerage Case, [1903] A. V. 390, and Yuol v. Ewing, 11904]
1 lr. B. 434.
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(ii.) Where it has been ill ready proved that two 
or more persons are engaged in a joint enterprise 
(such as, a criminal conspiracy, the commission of 
a joint tort, the making of a joint contract, etc.), 
anything said or done by one of them in further
ance of their common purpose is admissible against 
the others, although such others were not present 
when the words were spoken or written or the 
act done.

The conspiracy or agreement among several to 
act in concert together for a particular end must be 
established by proof before any evidence can be 
given of acts done or words spoken behind the 
back of the ja-rsou against whom the evidence is 
tendered.

Where several persons are proved to have lieen engaged 
in a conspiracy, all the transactions of that conspiracy by 
the different parties may and ought to bo given in 
evidence against any one of them. As soon as it is 
proved that the prisoner was privy to the general 
conspiracy, everything done by each of his fellow-con
spirators must also be imputed to him as a part of the 
conspiracy if it was done to carry out their general 
purpose (</). Thus, in Hardy’s trial for high treason, 
letters written by one conspirator to another were held 
to be evidence against the prisoner after his complicity 
in the conspiracy had been established. Ho, if several 
defendants in trespass lie proved to be co-trespassers by 
other comjietent evidence, the declaration of one as to 
the motives and circumstances of the trespass will be 
evidence against all who are proved to have combined 
together for the common object (r).

But on a charge of conspiracy, although statements made
(>/) l‘ir Kras, 1 J., in It. v. l/imla, 21 llnw. SI. Tr. lût.
(rj /'it Lunl Ellenuurouom, in It. v. Haul wick, 11 East, Mô.
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by any conspirator for the purpose of carrying the con
spiracy into effect are admissible in evidence against 
the others, statements hy one not made in pursuance 
of the conspiracy are not admissible against the others, 
nor are statements made after the conspiracy has been 
abandoned or its object attained («). Thus, in the case 
of 11. v. Blake(t), where the prisoner was tried for con
spiring with one Tye to defraud the Customs, Tye was 
an agent to pass goods through the Customs, and pay 
the proper duties, lilake was an official of the Customs 
called a “ landing waiter.” Passing goods through the 
Customs was effected as follows:—Tye made a list of 
the goods he wished passed. This was copied into the 
official Customs House record, and the original given 
to Blake to check the goods hy as they came ashore. 
Blake tallied the goods with the list, and if the list 
was accurate, his duty was to write “ Correct ” across 
it, and add his initials. The duty payable was then 
calculated according to the list thus chocked, and paid. 
Tye made a false list, which Blake certified as correct. 
Blake was caught; Tye absconded. To prove the con
spiracy, Tye’s day-hook was tendered in evidence, show
ing that the list Blake certified as correct could not 
have tallied with the goods actually put ashore and 
received, also Tyo's cheque book, the counterfoil of 
which showed the amount of which the Crown had been 
defrauded by the conspiracy. Both documents wore 
admitted, but on an application for a new trial, on the 
ground of improper reception of evidence, it was held 
that the day-lrook was properly admitted, but that 
the counterfoil of the cheque lx>ok was inadmissible 
and should have been rejected. Lord Denman, C.J., 
said (w) :—

“ Upon the til-t point thv evidence clearly was receivable. The 
day-book was evidence of something done in the course of the

(«) It. v. Utah, II <1. II. 1.17 ; Grille, 41. 
(!) ti U. 11. 1211.
(h) ibid, at p. 137.
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transaction, and was properly laid before the jury as a step in the 
proof of the conspiracy.”

And Pattkson, J., put the law on the point quite 
succinctly, thus (j*) :—

“ It is laid down that you must establish the fact of a conspiracy 
before you can make the act of one the act of all, but you are not 
bound to bring the parties into each other’s presence ; the concert 
may be shown by either direct or indirect evidence. The day
book here was evidence of what was done towards the very acting 
in concert which was to be proved. It was receivable as a step in 
the proof of the conspiracy. ’

Coleridge, J., said (y) :—

“As to the counterfoil, it is quite clear that no declaration ofTye 
can be received in evidence against Blake which was made in 
I Make’s absence, and did not relate to the furtherance of the common 
object. What then was this statement ? It was made by Tye 
after the common object was effected.”

In Hardy's Case (z) evidence was tendered by the 
prosecution of a letter written by one of the conspirators, 
Thelwall, not then on trial, to his wife, who was not a 
party to the conspiracy, in which he simply detailed the 
part he had taken in the crime. Eyre, C.J., refused to 
admit the evidence, and summed the whole matter up 
thus :—

“ 1 doubt whether we ought to consider this private letter ns 
anything more than Mr. Thelwull’s declaration ; and Mr. Thelwall's 
declaration ought not to be evidence of anything which, though 
remotely connected with this plot, yet still does not amount to any 
transaction done in the course of the plot for the furtherance of the 
plot, but is a mere recital of his, a sort of confession of his of some 
part that he had taken. It appears to mo that that is not like the 
evidence which we before admitted of a fact done by Mr. Thelwall 
in carrying the papers and delivering them to the printer, which is 
a part of the transaction itself.”

(iii.) Ou a criminal charge of rape or indecent 
assault, statements made by the prosecutrix, though

(..■) « u. B. 1ST. 
y) I bid. 1 hi.
[z) 21 flow. St. Tr. 401.
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behind the buck of the accused, if made at the 
earliest reasonable opportunity after the offence, 
arc admissible in evidence as corroboration of the 
story of the prosecutrix told in the witness-box, 
or as negativing her consent.

This rule is a striking exception to the general 
principle that statements made behind the hack of a 
party are not admissible in evidence against him.

The origin of the rule is doubtful. It is either derived 
from the ancient law that a l avished woman should raise 
a “ hue and cry ’’ as soon as she could after the offence 
was committed, or else from the ancient practice, before 
the laws of evidence were settled, by which all 
prosecutors were allowed to give details of complaints 
in regard to any offence.

Whatever its beginning, it is now clear that the rule 
only applies to cases of rape, indecent assaults, and like 
offences under the Criminal Law Amendment Act, 1881>. 
Modern decisions have restated the principle, and it is 
now only necessary to consider the chain of cases 
beginning with 11. v. LUI;/man (a), and ending with 
li. v. Osborne (fc). In the first-named case, the prisoner 
was tried on an indictment containing three counts : 
first, an attempt to have carnal knowledge of a girl over 
the age of thirteen and under the age of sixteen years ; 
second, an assault with intent to rape; and third, 
an indecent assault. To the first count it is no defence 
to prove that the girl consented, though it is to 
the other two charges. Evidence was tendered of a 
complaint made by the prosecutrix, and, in spite of 
objection by the prisoner, it was received. The jury 
convicted, but on the first count only. A case was re
served and the point argued before the Court for Crown 
Cases Reserved. The Court held that the evidence

ISillil -l u. B. 1ST. 
19041 1 K. U- 541.
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was rightly received, and upheld the conviction. 
Hawkins, J. (c), laid down the law as follows :—

“ It is necessary, in till1 first place, to have a clear understanding 
as to the principles upon which evidence of such a complaint not 
on oath, nor made in the presence of the prisoner, nor fanning 
part of the ns ytsfir, can Is; admitted. It dearly is not admissible 
as evidence of the facts complained of ; those facts must therefore 
Is* established, if at all, upon oath by the prosecutrix or other 
credible witness, and, strictly speaking, evidence of them might to 
Is- given Is'fore evidence of the complaint is admitted. The com
plaint can only be used as evidence of the consistency of the conduct 
of the prosecutrix with the story told by her in the witness-box, 
and as lieing inconsistent with her consent to that of which she 
complains."

It is essential to bear in mind—what lias been often 
overlooked—that, on the charge on which the prisoner 
was actually convicted, the consent of the prosecutrix was 
immaterial.

Soon after It. v. LUlyman an attempt was made to 
extend the rule to all cases, and in li. v. FoUnj (il) the 
Recorder of Lot.don admitted evidence of a complaint on 
a charge of wounding with intent to do grievous bodily 
harm, but almost immediately that ruling was dissented 
from in a civil action (c) for damages where the female 
plaintiff alleged that the defendant, a surgeon, had 
operated upon her without her consent. A complaint 
was tendered in evidence ; but Hawkins, J., rejected it, 
saying with reference to 11. v. Lilhjman :—

“ The principle uf that decision is only applicable to cases of rajs1 
and similar offences against women and girls. It is not of general 
application.”

The decision in llcatl/i v. t'ullingwortk has since been 
accepted as stating the correct rule. It has been already 
pointed out that to the charge on which Lillyman was 
actually convicted the consent of the prosecutrix was 
immaterial. But, strangely enough, this fact was

(<•) 11 still] 2 Q. II. at p. 17(1.
,./) (10 J. 1*. 0(111.
(r) llmttii v. C'iitliHÿimrlli, (il) J. I’. 740.
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overlooked, and it was thought that a complaint was 
admissible only in cases where consent is a defence 
and for the purpose only of negativing such consent (/). 
But in one case it was admitted where the girl alleged to 
have been assaulted was so young that her evidence was 
taken without her being sworn, and her consent was 
immaterial (;/).

Lastly, in It. v. Osborne (It) the principle of LiUi/imn’s 
Case was again considered by the Court for Crown Cases 
Reserved, and all the authorities were discussed. In 
Osborne't Cute the prisoner was tried on an indictment 
containing two counts, one of which charged him with an 
indecent assault (i), and the other a common assault. 
The girl assaulted was twelve years old, and her consent 
could have afforded no defence. The prisoner kept 
a shop in Kidderminster, about five minutes’ walk 
from the child’s residence, and on the day in ques
tion she and two other little girls came to his shop. 
He sent the other two out on an errand, detained 
the prosecutrix, and indecently assaulted her. She 
made no resistance or objection, but on opportunity 
offering she ran away. While on her way she met the 
other two returning, and, on one of them asking her why 
she had not waited until they came, she made a complaint. 
At the trial this complaint was tendered in evidence, and 
was objected to on two grounds : (1) that It. v. LiUymaii 
only applied to cases in which consent was a defence ; 
and (2) that the complaint was made in answer to a 
question (A). The evidence was admitted, and the 
prisoner was convicted, hut a case was reserved on 
both points. The Court overruled both objections and

(/) Wr Hawkins, J., in It. v. Itoietaiule. tilt J. V. l.ilt ; and It. v. 
Kint/hunt. (Mi J. 1*. illci.

(i/) I’er lillJI.KY, J., in It. V. Kitltlle, lit Cox, 77.
(A) [IWttJ 1 K B. .Ml.
(/) Under Offences against lire Person Act, INIil, s. 1Ô.
(/.j See It. v. Ment/. IV Cox, 111'; It. v. Ilnunr, 1 Leach,
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confirmed the conviction, Ridley, J. (who delivered the 
judgment of the whole Court), Baying (/) :—

“ It uppoars to us that the mere fact that the statement is made 
in answer to a question in such eases is not of itself sufficient to 
make it inadmissible as a complaint. Questions of a suggestive or 
leading character will, indeed, have that effect, and will render it 
inadmissible; but a question such as this, put by the mother or 
other person, ‘What is the mattery’ or ‘Why are you crying h* 
will not do so. These are natural questions which a person in 
charge will lie likely to put. On the other hand, if she were asked, 
‘ Did So-and-so’ (naming the prisoner) ‘ assault you‘ Did he do 
this and that to you f ' then the result would be different, and the 
statement ought to bo rejected. In each case the decision on the 
character of the question put as well as other circumstances, such 
as the relationship of the questioner to the complainant, must 
lie left to the discretion of the presiding judge. I f the circumstances 
indicate that but for the questioning there probably would have 
been no voluntary complaint, the answer is inadmissible. If the 
question merely anticipates a statement which the complainant 
was about t • make, it is not rendered inadmissible by the fact that 
the questioner happens to speak first. In this particular case, we 
think that the chairman of quarter sessions acted rightly, and that 
the putting of this particular question did not render the statement 
inadmissible.”
Ami again (m)—

“ It appears to us that, in accordance with principle, such com
plaints arc admissible, not merely us negativing musent, hut because the g 
are consistent with the story of the prostrutrix. In all ordinary cases, 
indeed, the principle must be observed which rejects statements 
made by anyone in the prisoner’s absence. Charges of this kind 
form an exceptional class, and in them such statements ought, 
under proper safeguards, to be admitted. Their consistency with 
the story told is, from the very nature of such casus, of special 
importance.”

But the Court’s finding (it)—
“ applies only where there is a complaint not elicited by questions 
of a leading and inducing or intimidating character, and only when 
it is made at the first opportunity after the offence which reasonably 
offers itself. Within such bounds wo think the evidence should be 
put before the jury, the judge licing careful to inform the jury that 
the statement is not evidence of the facts complained of, uml must 
not bo regarded by them, if believed, as other than corroborative 
of the complainant’s credibility and, when consent is in issue, of the 
absence of consent.”

Since the decision in It. v. (hbome it is now clear law 
that the complaint of the prosecutrix is admissible only

U) [190Ô] 1 K. 13. at p. 5ÔG.
(in) I hid. at p. ûûS.
(«) Jbid. at i). ÔU1.
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in cases of rape, indecent assault, and similar offences 
under the Criminal Law Amendment Act, 188,') ; and 
that in such cases it is admissible only for the pur
poses of negativing consent (where consent is material) 
and of showing the general consistency of the story 
told hy the prosecutrix in the box. It is the duty of 
the judge to impress upon the jury in every case that 
they are not entitled to make use of the complaint as 
any evidence whatever of the facts or for any other 
purpose than those above stated. Unless the jury are 
thus warned, the conviction will 1» quashed (<>). The 
complaint must only relate to the occasion of the alleged 
offence. Anything else is inadmissible (p).

Again, the fact that the complaint was made in answer 
to a question is not enough in itself to exclude it. The 
complaint must he made at the earliest opportunity 
which reasonably offers itself, and only so much of 
the complaint as relates to the charge under trial is 
admissible (7).

(iv.) Statements made by a person, since de
ceased, relating to the circumstances which ulti
mately cause his death, arc admissible in evidence 
against a person who is being tried for the murder 
or manslaughter of such deceased person, provided 
such statements were made when he was in settled, 
hopeless expectation of death. Such statements 
are known as “ dying declarations.” They usually 
are made orally ; but they may be reduced into 
writing. They are not depositions; they are no 
made on oath ; neither the accused nor any 
magistrate need be there when they are made.

(v) See per Hawkins, J., in /!. v. Lilly man, [1890] 2 Q. 1$. at 
p. 178.

( p) 11. v. I'nltenei/, 71 «). V. 101.
(v) Ibid.
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Wo have here another exception to the rule that 
evidence is inadmissible, unless given on oath, and 
when the party who is to lie affected by it can have 
the lienefit of cross-examining the declarant. It exists 
only in criminal cases of murder and manslaughter, 
and is confined to statements, made in settled, hope
less expectation of death, as to the identity of the 
offender, or the circumstances of the offence. It is 
presumed that the sense of approaching death in the 
declarant is calculated to produce in him a senti
ment of responsibility, equal to that which a religious 
and conscientious man fuels when required to make 
a statement on oath (r). Where the sense or con
viction of approaching death is deficient or uncertain, 
dying declarations will not be received. Even when 
they are received, their value and credibility will vary 
according to the circumstances. But they are still ojien 
to the strong objection that they are usually given in 
evidence against one who has had no opportunity of 
cross-examining the declarant, and thus of refuting out 
of his own mouth the errors, omissions, contrailictions, 
and possibly wilful misstatements, which the latter may 
have committed (*). It often happens, also, that the 
declaration is made on great pressure, when the 
declarant is suffering from physical exhaustion or 
mental alienation, and when he is partially, or eveti 
wholly, unconscious of the full purport of his declara
tion. These considerations, combined with the strong 
objection of the English law to condemn any man on 
the testimony of an absent, or even a deceased, 
witness, induce Courts to regard this species of 
evidence with great watchfulness and suspicion. It is 
the duty of the judge to inquire into the circum
stances under which the declaration has been made, as 
a condition precedent to its admission ; and he will

(r) Arno moritnrns prevaumitur mentiri,
(«) K. v. retry, [1909] 2 K. B. Ü97.
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generally exclude it, if there appear to lie any reasonable 
doubt as to the sanity, consciousness, or sense of 
impending dissolution in the mind of the declarant at 
the time the statement was made (t).

Thus, in 11. v. HoorfcucA («), Eyre, C.J., said :—
"The genernl principle on which this species of evidence is 

admitted is that they are declarations made in extremity, when 
the party is at the ]siint of death, and when every laijs1 of this 
world is gone, when every motive to falsehood is silenced, and 
the mind is induced by the must powerful considerations to s|siak 
the truth; a situation so solemn and so awful is considered by the 
law us mating an obligation cajunl to that which is impuaed by a 
fsisitivo oath administered in a Court of justice."

In this case it was held that a statement made by the 
deceased to a magistrate who administered an oath to 
her extrajudicially, and which, therefore, could not lie 
received as a deposition, was yet admissible as a dying 
declaration, ns it was made by her when her dissolution 
was fast approaching, and when she must have known 
the fact, although she said nothing that indicated such a 
knowledge. The judge there left it to the jury to say 
whether the statement was made under the apprehension 
of death ; hut the law now is that the judge himself 
should decide this question.

The declaration must bo made when the declarant is 
in actual danger. This proposition is commonly stated 
more broadly, that the declaration must bo made in 
txtremi» (r) ; but there appears to lie no definite 
limitation of the time, liefore death, within which the 
declaration must be made. Moreover, the declarant 
must be in a settled, hopeless expectation of death. 
As Charles, J., said in II. v. (limiter («•),—

“The result of the decisions upon this subject is this: there 
must be an unqualified belief in the nearness of death; there

(<) See the remarks of Lord Denman in The Snsse.r IWnu/e 1'use, 
11 Cl. & F. 112. Dying declarations are inadmissible in civi 
cases (Stobart v. bryden, 1 M. & W. <>2U ; Cockle, 97).

(/f) 1 Leach, C. C. Ô02; Cockle, HI ; and see 11. v. Edmunds, 25 
T. L. 11. Ü58.

(v) It. v. Van Ihitchell, il C. & P. 029.
((c) 10 Cox, 471.
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must lie u belief without hope in the declarant that he is about
to die.”

He regarded as the liest guide a phrase used by 
Wii.les, J., in It. v. Peel (x) :—

“A settled, hopeless expectation of ileath."

Kennedy, J., expressly adopted the above-quoted 
language of Charles, J., in giving his decision in It. v. 
Abbott (y), when holding that the constant reiteration of 
the words, “ I’m dying," by a woman who had taken 
(toison was insufficient “ as the expression of the real 
idea of impending death." But the statement “ I’m 
dying; look to my children," was held sufficient by 
Hawkins, J. (after consulting Baooali.ay, L.J.) in It. 
v. Gotldord (;).

Kelly, C.B., summed up the matter as it stood in 18611 
in It. v. Jenkins (a) in the following manner ;—

“ The result of the decisions is that there must lie an unqualitied 
beliof in the nearness of ileath, a belief without hope that the 
ileelanint is about to die. If we look at roimrlod cases, and at the 
language Ilf learned judges, we find that one has used the expression, 
‘every ho]io of this world gone'(t); another, ‘settled, hopeless 
ex|iectutioii of death ’ fr) ; another, ‘ Any hope of recovery, however 
slight, ri oilers the evidence of such docbuutions inadmissible(d). 
We as judges must be perfectly satisliisl, beyond any misonable 
doubt, that there was no hoiie of avoiding death; and it is not 
unimportant to observe that the burden of proving the facts that 
render the declaration admissible is upon the prosecution."

In that case a woman made a statement to the 
magistrate's clerk, who added to it the words, “ 1 have 
made the above statement with the fear of death before 
me, and with no hope of my recovery," and then read 
it over to her and asked her if it was correct. She 
thereupon requested him to insert the words “at present," 
so that it read “ with no hope at present of my recovery.”

(.r) - F. & F. 21 ; and seo It. v. /Very, [1909] 2 Iv. It. 097.
(./) 07 J. P. 151.
(z) 15 Cux, 7.
(«) !.. B. 1 V. C. It. 187 ; Cuckle, 112.
(/-) /'it F-yrk, C.U., in It. v. H'.netrork, 1 I,c:ich, ,">02.
(<) /‘it Willes, J., in It. v. Perl, 2 F. & F. 22.
(if) I’er Tindal, C.J., in It. v. Haymurd, 0 0. & P. 160.
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It was held that her request to have these words inserted 
qualified the force of her statement sufficiently to make 
it inadmissible in evidence as a dying declaration, 
localise it thus showed that there was not that absolute 
and hopeless expectation of death which is required to 
give such declarations validity {<■). In another case, the 
deceased made a declaration stating at the time that he 
believed he should not recover. His spine was then 
broken in such a way that death must have followed 
soon. Shortly liefore he had made the declaration, he 
had said to a witness: “The surgeon has given me some 
little hope that I am better ; hut I do not myself think 
that 1 shall ultimately recover." The declaration was 
held to he admissible, as the opinion of the surgeon on 
the subject is immaterial (/). Hut, given the conditions 
rendering it admissible at the time of making, a state
ment is not rendered inadmissible by the fact that after 
making it the deceased entertained a hope of recovery (g).

The test always is, Did the person making the state
ment believe at the time of making the statement that 
death was impending, and that there was no hope of 
recovery ? “ 1 am in great danger ; I fear I must die,” 
was held not sufficient to establish such belief (A). So 
was “ 1 do not think I shall be long with you "(i).

Thus, in a case where a young woman who was very ill 
as the result of an ill gal operation performed upon her, 
hut not in fear of immediate death, made a statement to 
the police as to the cause of her condition, and a week 
later, when really in fear of death and without hope of 
recovery, heard the statement read over by a magistrate 
and acknowledged it as true, Darling, J., after consulting 
the Recorder of London, refused to admit it (j).

(t) It. v. Jenkins, L. B. 1 C. C. B. 187. 
(/) H. v. Hmut/. If. & B. 151.
(y) It. v. //itkbard, 14 Cox, 505.
Ill) It. v. Osman, 15 Cox, 1.
It*) It. v. (Itaster, 10 Cox, 471.
\j) It. v. Whitmursh, 02 J. P. 980.

L.K. II
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Any statement made l>y the deceased shortly before or 
at the time of making an alleged dying declaration is 
admissible in evidence to show the state of mind of the 
declarant at the time the declaration was made(I-). 
Declarations made under apprehension of death, if 
otherwise admissible, will not lie rejected because a 
considerable time elapses between the declaration and 
the death. Thus, in It. v. Mozle// (/), the declarations 
were held by all the judges to have been rightly received, 
although the deceased did not die until eleven days after 
making them, and although the surgeon held out slight 
holies of recovery to him until a few hours before his 
death. Here, however, the deceased had frequently 
expressed a belief, prior to the statement, that he should 
never get better.

In li. v. Bernadotti(n) a declaration was admitted 
although the declarant lived for three weeks after making 
it. There was no evidence in this case of any subsequent 
hope of recovery ; bul as we have seen, a subsequent 
hope of recovery does not render a declaration inadmis
sible.

The étalement mutt be a declaration, not the res t of an 
examination. If a declaration is taken down writing 
by anyone, it

11 should bo taken down in the exact words which I la iiorson who 
makes it uses, in order that it may lie possible, from those words, 
to arrive precisely at what the person making the declaration meant. 
When a statement is not the ijaiteima rerha of the person making 
it, hut is composed of a mixture of questions and answers, there are 
several objections open to its reception in evidence which it is 
desirable mould not la* open in eases in which the person accused 
has no oppirtunity of cross-examination11 («),

But in II. v. Woodcock (nn) a statement taken down in 
the usual way by a clerk to magistrates for the purpose

Ik) It. v. Cleary, 2 F. & F. 853.
(I) 1 Moo. C. C. 97 ; cf. if. v. Smith, L. & C. 6117.
(in) 11 Cox, 316.
(n) Per Cave, J., in D. v. Mitchell, 17 Cox, 503.
(nn) 1 Leach, 504,
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of being afterwards used as a deposition was received as 
a dying declaration. Ho in II. v. Faijent (o) answers 
made by a person in nrtirnln mortis to questions put 
by a surgeon for llie purpose of ascertaining whether 
he ought to call in a magistrate were received in 
evidence (p).

Evidence of this description is only admissible where 
the death of the deceased is the subject of the charge, 
and where the circumstances of the death are the subject 
of tbe dying declaration. It is then admissible for the 
defence as well as for the prosecution (</). Accordingly, 
where the defendant had been indicted by the deceased 
for perjury, and after conviction had shot the prosecutor, 
it was held that a dying declaration by the latter as to 
the circumstances of the perjury was inadmissible on an 
application by the defendant for a new trial (/•). So, 
where the prisoner was indicted for administering savin 
to a pregnant woman with a view to procure abortion, 
Bayley, J., rejected evidence of her dying declaration 
concerning the cause of her death, becnuse the death was 
not the subject of the pending inquiry (*).

In a case (t) where the prisoner was indicted for 
poisoning J. K., and it api>eared that J. K. had eaten 
some cake and died, soon after which the servant who 
had made the cake ate some, and died also, it was held 
by Coltman, J., after consulting Parke, B., that the 
dying declarations of the servant were evidence against 
the prisoner, because tbe two consecutive deaths formed 
one transaction. But this is a very doubtful decision. 
This case was brought prominently before the Court for 
Crown Cases Deserved in It. v. Hi ml («), where the

(o) 7 C. & V. SIN.
( /') Sue also It. v. Smith, (>."> J. P. 420.
(</) It. V. Scuift, 1 Moo. iV It. 551.
(/ ) Per Abbott, (’.J., in It. v. MeatI, 2 1$. <V C. <>05; Cockle, 143.
(s) It. v. Hutchinson, 2 It. iV C. <>0K, n. ; of. It v l.luijtl, I C. & P. 

233; It. v. Z/iW, 29 L. J. M. C. 1 IT, 253.
(t) It. v. I talar, 2 Moo. & 1». 53.
(u) Huprd.

Il2
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Court, affirming It. v. Maul (r), laid down as the rule that 
a dying declaration is only admissible where the death 
of the deceased is the subject of tbo charge, and the 
circumstances of the death are the subject of the 
declaration. It has been held, however, that a dying 
declaration made by an accomplice is receivable(y).

It only remains to a<ld that not even a dying declara
tion can be received if made by one who would not be a 
credible or possible witness in open court or who could 
not properly appreciate his serious condition. Thus, 
a declaration by a dying child four years old as to the 
person who struck her the blow which was causing her 
death was rejected on the ground that she could not 
have realised the nature of an oath, or even the serious 
position in which she was(r). But the law has been so 
altered that very few witnesses now are incompetent ; 
hence this rule seldom applies.

(v.) Dqmitions tinder 30 if- 0 1 I iet. c. 3->, s. (i.— 
A deposition " for the perpetuation of testi
mony in criminal eases, under this statute, is 
admissible as evidence, either for or against the 
accused, upon the trial of any offender or offence 
to which it relates—

(a) if the deponent is proved to be dead, or
(b) if it is proved that there is no reasonable prob

ability that the deponent will ever be able to 
travel or to give evidence, and

(c) if the deposition is signed by the magistrate
by or before whom it is taken, and

(d) if it is proved to the satisfaction of the Court

m 2 B. & ('. isi:,.
(//) U. V. Tinkler, 1 East, P. V. ito-1.
(z) 11. v. Tike, 3 C. & 1*. Ô98 ; Cockle, Hf>.
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that roasonulilv notice in writing of the inten
tion to take such deposition was served upon 
the person (whether prosecutor or accused) 
against whom it was proposed to be read, and 

(<•) that such person or his advocate had or might 
have, had if ho had chosen to be present, full 
opportunity of cross-examining the deponent.

A de)H>sition is a record made by an official person of 
a statement made on oath daly administered in the 
presence of a magistrate or other person who has 
authority in the circumstances to administer the oath. 
A dying declaration, as we have seen, need not be, and, 
as a rule, is not, made on oath.

In the ordinary case of a deposition under the 
Indictable Offences Act, 1818(a), the person accused 
must lie present when the deposition is made, else it 
cannot in any case lie received in evidence against him. 
But in the case of a deposition under 30 & 31 Viet. c. 35, 
s. t>, it is sufficient if the accused was given reasonable 
notice of the proceeding and had the opportunity of being 
present if he wished. I'nder the former statute law, the 
prisoner had to be present in both cases (5).

(vi.) Statements made by a person with respect to 
hi.s bodily or mental feelings or condition, or state 
of health, arc admissible in evidence when such 
feelings or condition, at the time of such statements, 
are material to some issue in the proceedings, 
although the person against whom the evidence is 
tendered was not present when the statement was 
made. This is so both in civil and criminal cases, 
and whether the person whose symptoms are 
described in the statement is still alive or not.

(«) 11 & 12 Viet. c. 42, k. 17.
(/>) See If. v. \\ uwUwk, ante, p. 8ti.
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A statement made by a patient in answer to the 
inquiries of his medical attendant is evidence of the state 
of health of the patient at that date, nor is it in every 
case essential that the statement should he made to a 
medical man. Thus, in Anson v. Lord Kinnaird (<•), the 
action was on a policy of insurance on the life of the 
plaintiffs wife. The deceased had, at the time of her 
examination by the medical officer of the defendants, 
represented herself as l>eing in good health. The 
defendants oll'ered evidence that a few days after the 
|>olicy was made she had given to a neighbour a totally 
different account of her health. It was held that the 
witness might relate her conversation with the deceased, 
and that the statements of the latter, as so related, were 
evidence to show that the policy was obtained by mis
representation. But letters to a medical man from a 
patient detailing the symptoms of his malady have been 
held not admissible (</), the Judge Ordinary saying I 
shall not set a precedent for the admission of written 
communications to a medical man.”

Lord Ellendououoii, C.J., in giving judgment in 
Ai eson v. Lord Kinnaird, said(r) :—

“ What were the complaints, what the symptoms, what the con
duct of the parties themselves at the time, are always received in 
evidence upon such inquiries and must he resorted to from the 
very nature of the thing."

But, as Charles, J., said in It. v. (Hosier (/),—
“ the statements must Is- routined to contemporaneous symptoms, 
and nothing in the nature of a narrative is admissible as to who 
caused them, or how they were caused.”

On the same principle, in actions for criminal con
versation, what the husband and wife hud said to each 
other, or letters written by either party to the other,

(#■) 6 East, 1HK; Cockle, 4*2.
hi) II 7« V. inn ««./ KIMu-orlli, .'1 Sw. & T. 143.
(rj li East, at p. lHu.
(/) lti Vox, 473.



What Third Persons Said. 91

when there was no ground to suspect collusion, were 
admissible evidence to show the terms on which they 
lived (17); and the same rule applies to proceedings in 
the Divorce Court.

(y) Trtloirney v. Coleman, ! It. & Aid. 00; cf. Willi* v. Bernard 
8 liing. 370.
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CANADIAN NOTES.

1ŒS 1ST EU ALIOS ACTA.

In an action against the firm of A. and B. for goods 
sold, the defence was tliut the sale was to the firm of A. 
and C. A. the common member gave evidence that the 
sale was made to A. and B., and on his cross-examination 
was asked as to entries in the hooks of A. and C., which 
hooks also were put in by defendants to show that the 
sale was to A. and C. and not to the firm of A. and B. 
The Supreme Court of New Brunswick set aside the 
verdict, because of the assumed improper reception of 
this evidence on the ground that it was res inter alias 
acta, but the Supreme Court of Canada held that it had 
been properly admitted. The plaintiff’s case depended 
upon showing that A. acted as an agent of B. in the 
matter. It was competent for the defence to show that 
the hooks of A. and C. which were A.'s books were 
inconsistent with his testimony and in accord with the 
contention of the defendant. Miller v. White, 16 S. C. B. 
445.

Exceptions to InaAmUsihilitji of Bes inter alios.

A hank at Milwaukee sent to a hunk at Toronto a bill 
for collection, drawn at Milwaukee, on a party in Toronto, 
payable forty-live days at sight, together with a hill of 
lading, endorsed, for wheat consigned to the drawee. On 
the question whether, in the absence of instruction to 
the contrary, defendants were bound to retain the hill of 
lading until payment of the draft by the drawee, at 
Toronto, or were right in giving it up to him on obtain-
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ing Ilia acceptance, evidence was given as to the custom 
of merchants in such cases, both in the Vniled States 
and in Canada. It was held that the latter only could 
be material. IVifeonxin, etc. Bank v. Bank of B. N. A.,
21 U. C. y. B. 284.

On a reference to settle the form of a lease, on a 
contract between a municipal corporation and a railway 
company, for a long term of years, with a perpetual 
right of renewal, evidence of surrounding circumstances 
and the practice of conveyancers was held admissible to 
enable the referee to decide whether the lease should 
contain a covenant to pay municipal taxes. The referee 
was held entitled to rule as to the evidence to be 
admitted, and he was not obliged to admit all the 
evidence tendered. In re C. It. and City of Toronto, 
27 O. A. R. 64.

In an action against a railway company for an injury 
to a colt running liehind its dam, and which ran against 
a barbed wire fence erected by the defendant company, 
evidence was offered of the common use of fences of this 
kind in other townships, and that other municipalities 
held out inducements to erect them. Held, that this 
evidence should not have been rejected, as showing that 
such fences were not considered dangerous or a nuisance. 
IliUyord v. H. T. It. By., n 0. I!.

In an action for the price of piling, delivered in New 
Brunswick, the plaintiff sought to prove that the piling 
supplied was of eipial value to that called for by the 
contract, and called a witness to prove that he had at 
the same time that the piling in question was shipped, 
sent piling of similar dimensions to New York as that 
shipped by plaintiff and was allowed to produce the 
account of his sale, and state, subject to objection, the 
amount which he had received from New York from 
his sales agent. It was held that this evidence was 
admissible. Clarke v. Heanimel, 31 N. B. 206.
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In an action against a railway company for damage 
caused by fire from their locomotives, evidence that fires 
frequently occurred along their line of railway after the 
passing of their trains was held admissible. llohinson 
v. New Brunswick Hailwa/i Co., 2d N. 15. 323.

fiord* accompanying Material Art. Res gestte.
In an action against a railway company for damages 

for accident, caused by the premises of the company 
being kept in a slippery and dangerous condition from 
snow and ice, evidence was given of a statement by the 
deceased, immediately after receiving the injury, to the 
effect that he had slipped and lteen hit. It was held 
that this was admissible as evidence of the cause of 
the accident. Arinstrony et al. v. C. A. llailwaij Co., 
2 0. L. R. 219.

An action was brought for negligence resulting in 
the death of the injured party by peritonitis consequent 
upon tripping over a stone left in the street under the 
control of the defendants. The deceased, after coming 
to the house of a friend, a few minutes after the 
accident, made the statement that she had fallen over 
the stone. She was then suffering great pain, and it 
was proved that at about the same time, another witness 
had seen a young girl, whose description answered to 
the deceased, falling and lying beside the stone, who said 
that she had fallen over the stone and hurt herself. 
The question was as to the admissibility of the evidence 
of the statement made by deceased, at the house of her 
friend, and it was held that this statement was not part 
of the res neutre, this being, at most, a statement made 
in reference to the accident, after it had happened, and 
after the deceased had had time for consideration. It wait, 
therefore, distinguishable from those involuntary and 
contemporary exclamations made without time for reflec
tion, which are alone properly admissible as part of the 
res rjcsUe. Garner v. Township of Stamford, 7 0. L. R. 50.
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KlfttementK made by a prosecutrix in a case of rape 
made the day following the alleged assault were held in 
Reg. v. Graham, 81 0. R. 77, to he inadmissible, not 
being the unstudied outcome of the feelings of the 
woman, but having been made after time allowed for 
deliberation.

In an action on the common counts for money lent, 
etc., it was proved that the defendants' managing and 
financial directors wrote to the plaintiffs asking for a 
credit of one hundred thousand dollars on their Detroit 
and Milwaukee account, which was considered on 
April 1st, 1868, at plaintiffs’ hoard, and accepted by 
letter of their cashier on the same day.

Hehl, that the minutes of the hoard were admissible 
for the plaintiffs as part of the its ge*Ue.

Held also, that a hank statement sent by the plaintiffs’ 
agent at Hamilton to their head office, showing how the 
account was kept, was properly admitted.

When it was proposed to open the account, the plain
tiffs' cashier met the defendants' financial directors in 
Toronto to discuss the matter, and made an arrange
ment which it api>eared the financial director was aware 
that the cashier had to report to his hoard for approval, 
and which he told the director he had no doubt would 
lie carried out. lldd, that the cashier’s verbal report to 
the plaintiffs' board, on his return two days after, was 
admissible as part of the re» gethe as a declaration 
accompanying an act. Commercial Hanky. Great U’etteru 
I tail nag Co., 22 U. C. Q. 13. 238.

Evidence of statements made by a person, since 
deceased, immediately after an assault u{>on him, under 
apprehension of further danger, and requesting assistance 
and protection, is admissible as part of the re» grata even 
though the person accused of the offence was absent at
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the time when such statements were made. Statements 
not coincident in the point of time with the occurrence 
of the assault, hut uttered in the presence and hearing 
of the accused, and under sucli circumstances that lie 
might reasonably have been expected to have made 
some explanatory reply to remarks in reference to 
them, are admissible as evidence, (iilhert v. Iti.r, 88 
8. C. R. 281.

In an action for damages resulting from a collision, it 
was held that evidence of declarations made by the 
captain of defendant’s vessel as to the cause of the 
accident on the day aUer it happened were inadmissible, 
but the verdict was not interfered with, because the 
statements were merely rejwtitions of what had been 
said by the captain at the time of the accident, and 
which were receivable in evidence. Shan v. Ik Salahvng 
Navigation Co., 18 U. C. Q. B. 541.

In an action to recover damages sustained by plaintiff 
from a bite by defendant’s dog, the plaintiff will not be 
allowed to prove that subsequent to the injury com
plained of the dog had bitten another person. In the 
case in which such evidence was admitted, the judge 
told the jury that the fact that the dog had bitten such 
other person was no evidence, and did not show that the 
defendant knew of the mischievous character of the dog 
on the day the plaintiff was bitten. The majority of 
the Court held that the objectionable evidence having 
been withdrawn from the jury, the verdict should not 
be disturbed, which was for the plaintiff. IViliiiot v. 
Vamcart, 17 N. B. 1511.

.hunt Eiih rprine.

Whenever a joint participation in an enterprise is 
shown, any act done in furtherance of the common 
design is evidence against all who are at any time con
cerned in it. In litg. v. Slav in, 17 Li. C. C. 1‘. 205, a
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en se arising out of the Fenian raid, from 1$ uffalo to 
Fort Erie, on June 1st, evidence was admitted against 
the prisoner of an engagement between the raiders and 
the Canadian volunteers, although the same took place 
several hours after his arrest, as showing to some extent 
that the engagement had been contemplated by the 
parties while the prisoner was with them before his 
arrest.

Diliiifl lteduraliona.

The deceased was fourni lying on the floor of a bed
room in his house, and it appeared that he had received 
a bullet wound, which it was subsequently shown was 
the cause of his death. A man testified that shortly 
afterwards he entered the room and asked the deceased 
“ Who cut you V ’’ to which the deceased answered, “ No 
cut; Jake shoot.” The witness then said to the deceased, 
that he would send for a doctor, and the decoased 
answered, “ No doctor, Billy, me die."

It was held that the declaration was receivable as a 
dying declaration, the evidence being sufficient to show 
that the deceased had spoken in expectation of death, 
and it was immaterial that the incriminating words 
preceded the words in which this expectation was shown.

Evidence was also given of quarrels between the 
deceased and the prisoner, and threats made by the 
latter. It was held that there was no reason for 
excluding the evidence. Evidence of threats made by 
the prisoner against another person were improperly 
admitted, but it was held that they had done no 
substantial wrong. It. v. Siinfield, 15 O. L. R. 252.

In Uti/ina v. Sfiarliam et al., below cited, the deceased 
died on December 28th, 1874. On the 21th she made a 
statement commencing, “ 1 am very ill. 1 have no hope 
whatever of recovering. I expect to die." She then 
narrated the facts, anil added, “ If I die in this sickness 
1 believe it will have been caused by the operations per-

91/
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formed on me by Doctor Sparham, at the instigation of 
William Greaves. ... 1 make these statements in all 
truth, with the fear of God liefore my eyes, for I believe 
that I am dying.” On the 26th she was again examined 
and the previous statement read over to her. She con
firmed its truth in every respect and added that she then 
felt she was in the presence of God and had no hope of 
recovery of any kind at the time, and, her attention 
lieing called to the expression, “ If I die,” she said, “ I 
had no doubt whatever that 1 was dying and felt that I 
was dying, and did not by the form of the expression 
mean to doubt in any way that I was dying.” It was 
held that both statements were admissible, that the mere 
use of the words, “ If I die," would not alone defeat the 
emphatic declaration of abandonment of all hope made 
on the same occasion, and that the second declaration 
was receivable in order to explain the first. Hey. v. 
S]>arhum ft a/., 25 V. C. C. P. 143.

On the trial of an indictment for murder, the Crown 
offered in evidence the dying declaration of the deceased 
that he was shot in the body and was going fast, and 
that in answer to a question “ Can’t you take my arm, 
and I will take you away ? ” deceased said, “ I can never 
walk again.” In answer to another question, deceased 
said, “ Henry Davidson shot me. God help him. 1 hope 
he will not be hanged for it.”

This was held to be admissible as a dying declaration, 
notwithstanding the fact that deceased had asked for a 
doctor, which was urged as a reason for the conclusion 
that ho had still some hope of living. Hey. v. Daridton, 
30 N. S. It. 349.

On an indictment for murder, a witness swore that 
the deceased lived about thirteen rods from him, and 
that one night about half an hour after he heard shots 
in the direction of the deceased's house, deceased came 
to the house of the witness and asked witness to take
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him in because lie had lieen shot. The witness did so, 
and the deceased died there some hours afterwards. It 
was held that this statement was not admissible, either 
as |>art of the mi gethe, or as a dying declaration. Reg. v. 
McMahon, 18Ü. II. 502.

On an indictment for manslaughter, it appeared that 
the deceased died about midnight, December 10th, from 
the effect of severe bruises alleged to have lieen caused 
by the prisoner, her husband, striking her with a lighted 
coal oil lamp. Immediately after receiving the injuries, 
which was between eight and nine in the evening of 
December 15th, she said to the prisoner and a female 
relative that she was dying. Four physicians who saw 
her almost at once declared that there was no hope of 
recovery. One of them who had remained with her 
until 3 a.m. on the Kith returned in the forenoon of that 
day.. He then told her she would die and asked her if 
she was afraid to die. She said “ No,” and asked him if 
she was dying then, lie answered, “ Yes, you are,” and 
she replied, “ God help me.” lie said that from the 
manner of her answering he believed she thought she 
was dying. She then made the statement which was 
put in evidence. The doctor asked her how she had 
caught lire. She said, “ Arthur ” (the prisoner) “ knocked 
me down with the lamp.” He then asked if the prisoner 
had threatened her before lie did it, and she said, “ Y'es.” 
She died about twelve hours after this from the effects 
of her injuries. The parish clergyman, who was with 
her from six to nine o'clock on the morning of the 16th, 
said he addressed her as a woman who he thought was 
dying, and that she understood it in that way ; that he 
recommended her to trust in Christ as her only hope, and 
she said, “ Yes, I look to Him.” It was held that this 
statement was admissible as a dying declaration, and 
that it made no difference that the second answer was 
given to a leading question. Reg. v. Smith, 23 U. C. C. P. 
312.
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WHAT THIRD PERSONS DID oil SAID TO OR IN THE 
PRESENCE OF A PARTY.

The acts and statements of third persons, done or 
made in the presence of a party to the proceedings, 
are admissible in evidence against that party so far 
as they throw light upon the subsequent conduct of 
that party, hut they are not admissible for any 
other purpose ; they are, in fact, of no legal value 
in themselves ; they are only admitted 1 «'cause they 
tend to explain what the party did or said 
thereupon.

The matter which has to be proved is, What did the 
party say or do at a certain moment when something 
was said to him by a third person '! And it is obviously 
material to know what was said to him by the third 
person, else we cannot understand the true meaning and 
effect of the party's reply, or, if he made no reply, of his 
silence.

Thus, if a prosecutor saw a watch in the prisoner's 
room, and said, “ Hallo, that's my watch. How did you 
get hold of it ? ” this statement is not of any value in 
itself, but it is admissible in order to explain the true 
meaning of what the prisoner said or did in reply. He 
may assert that the watch is his; he may explain how 
he came by it ; he may hang dow n his head and say 
nothing. In each case his words and conduct are admis
sible both for and against him, and therefore the prose
cutor’s remark must also be received.
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As Hawkins, J., said in 11. v. Smith (a),
*' Before a bare statement made by another person in an accused 

]»rson’s presence and prejudicial to him is allowed to be uaed aa 
evidence against him, there muat be something in the aha]» of 
action, conduct or words, which, in the opinion of the judge, 
would justify the jury in drawing an inference that the accused 
substantially admitted the story told ugainat him."

This, it is submitted, is the true ground on which in 
Lister v. Perryman (b) hearsay evidence was held rightly 
admitted as “ reasonable and probable cause ” for the 
prosecution of Perryman. Lister's coachman, Hinton, 
told his master what Perryman had said and done when 
accused by him and Robinson of stealing Lister's gun and 
keeping it concealed in bis father’s stable, where Robinson 
bad told Hinton be bad seen it. Lister thereupon ordered 
Perryman to be arrested, and he was tried and acquitted. 
He then brought an action for malicious prosecution 
against Lister, who pleaded that be bad reasonable and 
probable cause for the prosecution. The judge in the 
court below directed the jury that hearsay evidence 
could not be reasonable and probable cause, but the 
House of Lords held this to be a misdirection. Lister, 
in fact, acted upon what Hinton told him Perryman 
bad said and done when he was accused by Hinton and 
Robinson of having stolen the gun.

Again, if a person charged with a crime does or says 
nothing, the fact that he remains silent is admissible 
as approaching an admission of guilt, and the words of the 
charge are admissible as explaining it (c), the important 
point being, not the accusation, but the silence or other 
conduct of the person accused.

Two very recent cases further illustrate this matter. 
In one case a woman was charged with murder of her 
child. She made a statement as to its death to her 
husband, who repealed it to the police in her presence ;

(n) 18 Cox, 472; but now see It. v. Thomimn, 74 J. P. 176. 
I/O I- R. 4 If. L. Û21.
(cj bcsstla v. litem, 2 V. P. U. 265; Cockle, 1U2.

1
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she made no reply, hut hurst into tears. It was held 
(hat the husband's statement was admissible, for it led 
up to and explained her subsequent conduct (rf). In 
the other case the prisoner and a friend of his were 
charged with larceny and receiving. In reply to the 
charge the friend said, in the presence of the prisoner, 
that it was “ quite right,” and that he had sold the goods 
to the prisoner. The police then read over a previous 
statement made by the friend. In neither case did the 
prisoner make any reply. It was held that evidence of 
such facts was admissible (<■).

In the case of a criminal charge, where it is alleged 
that the person accused has confessed his guilt, evidence 
of what other persons did or said to induce him to make 
that confession is most material, and may indeed render 
the confession itself inadmissible (,/').

But note that silence cannot he construed into an 
admission, unless the occasion be such that a contradic
tion or explanation may reasonably be expected from 
the party (g). Thus, a prisoner in the dock may not 
interrupt the proceedings, and can only make statements 
at the proper opportunities granted him by the law. 
Therefore his silence at other times amounts to nothing. 
So in Wiedemann v. Walpole (It), where the plaintiff had 
repeatedly written letters to the defendant in which 
she stated that he had promised to marry her, the mere 
fact that he had never answered any ot them was held to 
be no corroboration of the plaintiff’s story.

Lord Esiieii, M.R., said (i) :—
“ There are eases — business anil mercantile eases—in which the 

( Hurts have taken notice that in the ordinary course of business, 
if one tuait of business states in a letter to another that he has 
agreed to do certain things, the person who receives that letter

{»/) Ji. v. Iterleif, ol J V. 203.
(r) II. v. Ilromheatl, 71 J. P. 103.
( /') See /»oat, p. 105.
(>/) llieilemavii v. Walpole, [1801] 2 Q. 15. 531 ; Cockle, 103.
(A) [1891] 2 U. 11. 534.
(t) /hirl. at pp. 037, 63S
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muet answer it, if ho means to dispute the fact that he did so 
agree. . . . Hut such rases as those are wholly unlike the case of 
a letter charging a man with some offence or meanness. . . . The 
ordinary and wise practice is not to answer them—to take no 
notice of them.”

And Bowen, L.J., said (,/) :—
" Silence is not evidence of an admission, unless there are cir

cumstances which render it more reasonably probable that a man 
would answer the charge made against him than that he would not,"

and later (A ),
“ Silence is not evidence of an admission, unless it is reasonable 

to expert that if the statements made wero untrue they would be 
met with an immediate denial."

In the case before the Court, the silence was just as 
consistent with his not having promised as with his 
having promised.

But a statement made by a third person to one of the 
parties alone is not admissible in bis favour. Thus, in 
a recent divorce case, where a wife charged her husband 
with cruelty and adultery, evidence of a statement, made 
to her by a doctor whom she consulted as to the nature 
of her illness, was held inadmissible on her behalf (I).

It is on the same principle that a statement 
given by a third person on oath in a former legal 
proceeding is admitted in a subsequent proceeding. 
Such evidence, however, is only admitted where the 
subsequent proceeding is between the same parties 
or their privies as the former one and raises sub
stantially the same issue, and the party against whom 
it is tendered or his predecessor in title had the 
opportunity of cross-examining the witness at the 
former trial.

Further, such evidence is only admissible if the
(/') [1x91] 2 Q. II. at p. 539.
(/.■) / bid. ut p. Ô40.
(/) Damon v. Damon, 22 T. L. ii. o'l.

I *2
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witness is unable to attend the trial of the subse
quent proceeding—

(i.) because he is dead, or 
(ii.) is permanently insane, or 
(iii.) is kept out of the way by the adverse party, 

or in some eases, if
(iv.) he is so ill that it is probable he will never 

be able to travel (»<), or 
(v.) is out of the jurisdiction, or 
(vi.) cannot be found after proper search and 

inquiry.

Let us take for instance a case which not infrequently 
occurs, that is a new trial. Suppose the Court of Appeal 
has set aside the verdict and judgment given at the first 
trial of the action and ordered a new trial. In the interval 
since the last trial a material witness for the plaintiff has 
died. A shorthand note of the evidence given by this 
witness at the former trial can he put in and read on the 
second hearing. Anil it would make no difference if in 
the interval one of the parties had died, and his heir or 
executor had been substituted for him as a party on the 
record.

llut there is more difficulty in applying this rule to 
cases in which the evidence was given in a different 
action. In the first place, the parties to the two actions 
must he substantially the same, and the issues practically 
identical, although the relief claimed may he different (a).

The statements made by the witness cannot be given 
in evidence against any person who was not “ party or 
privy " (o) to the former action (p) ; the person against

(in) ]i the illness is tvin]smiry the pnnier course would seem to 
be to postpone the trial {/larriatm v. ultiifm, II Viiuip. 1ÔH).

(«) liroiro v. It'hiti, -1 W. 11. loll.
to) Sit! Moiyan v. Ante//, L. 11. - l'. I1. 117 : t'tickle, 14S.
(/*) /.tolt/ IJuiiui'i/' v. Ilim/mg, 111 I'll. 1). 11-1 ; Cockle, 110; and 

see 1‘rintiu'i, etc., Co. v. Urttcker, [lS'J-lj 11 Q. 11. 801 ; SI,tj,heard v. 
lirai), (lhtlîïj X Vh. lilij.
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whom this evidence is tendered, or someone under whom 
lie claims, must have had an o|>]>orlunity to cross- 
examine the witness (7). The statements must Ire such 
that they are admissible against the party tendering them 
as well as against the opposite party (r).

The rule applies in criminal cases except that the 
former evidence of a witness who is out of the jurisdic
tion, or cannot he found, is, it seems, inadmissible (*). If 
a witness has been kept away by the contrivance of one 
of two prisoners, his former evidence is admissible 
against that prisoner, but not against the other (I). 
It is doubtful how far this is the law in civil cases. But 
both in civil and criminal cases the rule is that the 
evidence is admissible if a witness be kept away by 
collusion, or other improper means. Thus, in an old 
case where a witness was sworn in a trial in the Court 
of Common Pleas and was subpœnaed by the defendant 
to appear at a subsequent trial in the Court of King's 
Bench, but did not appear, persons were allowed to prove 
what his evidence was at the first trial, because the Court 
thought there was reason to presume that he was kept 
away by the petitioner («). It cannot, however, he said 
that every species of mere subsequent incapacity to 
appear will let in evidence that has been given at a 
former trial (.r).

The former evidence of a witness when admissible 
may be proved in several ways. Sir James Mans
field, C.J., once said (,y) :—

" What a witness. Mince dead, has sworn upon a trial between 
the seine parties may without any order of the Court be given in 
evidence, either from the judge’s notes or from notes that have

(7) .1 ttnmry-fleneml v. Darima, M'Clol. & Y. at p,106; cf. A'mV 
v. Johnson, 2 Vern. 447.

1
r) See Mtm/an v. Xirlinll, siiyrn. 
s) II. v. Smile, 17 Q. II. 242 ; Cockle, 14(1. 
t) / liul.

h) flrrrn v. Ilatewirl-, Hull. N. V. 242 b.
.»') II. v. Krisirell, ,‘l T. R. 707 ; Cockle, Iff#.
y) Mayor of Donmster v. Day, :i Taunt. 2112 ; Cockle, 14(1.
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boon tukon by any other ]VIX >n who will swear tu their aeeurary : 
or the funner evidence may be proved by any person who will 
swear from his memory to its having been given.”

This remains trim except tlmt there is a doubt as to 
the admissibility of the judge's notes. In Conradi v. 
Conradi (z), Lord I’knzance said that he knew of no 
authority or practice by which the judge’s notes in a 
former trial were admissible in evidence in another suit 
if objected to ; but he did not decide the point. It 
appears to be ojien to the parties to enter into an 
agreement that the judge's or shorthand writer’s notes 
at the first trial shall be received as evidence in the 
second ; and after such consent neither party can 
dispute their validity (a). The Court will, however, 
require distinct evidence of such an agreement (/<). In 
the absence of agreement or consent, it would appear 
the judge’s notes cannot be received to prove the former 
evidence of a witness.

It appears that a judge of the High Court cannot lie 
called to give evidence of the substance of a former trial, 
but that he may be called to prove anything collateral 
or incidental to it (<•). In 11. v. Hazard, Patteson, J., 
recommended the grand jury not to examine one of their 
number, who had been Chairman of Quarter Sessions on 
the trial when the prisoner had committed the alleged 
perjury. Ilis lordship said :—

“It is h now point, but 1 should advise the grand jury not to 
examine [the Maf/cmaa] ; lie is the president of a Court ot record, 
and it would be dangerous to allow such an examination, as the 
judges of England might be culled upon to state what occurred 
before them in court.'

However, in a t> ial for perjury, under a committal by 
a County Court judge, Rvles, J., held that the judge 
ought to have been called to prove the perjury from his

(2) It. It. 1 1\ iV D. at j). 520; cf. Ex /unie I.ear month, 1 Madd. 
113.

(a) Wnyht v. Tatham, 1 A. & E. 3.
U>) Doe v. Earl of Derby, 1 A. & E. 783.
(<■) A*. v. Hazard, 8 (’. & P. 505; li. v. Earl of Thauet, 27 How. 

St. Tr. 815.
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notes, and that the rule prohibiting the calling of judges 
as witnesses is confined to judges of the superior Courts. 
His lordship said : “ If you had called me, I should not 
have come "(</). An arbitrator is an admissible witness 
to prove what took place liefore him up to the making of 
his award, so as to show what was the subject-matter 
into which he was inquiring, but he must not he asked 
how his award was arrived at, nor can he he asked 
questions to explain or contradict his award (*•).

It is sufficient that evidence of what occurred at a 
former trial, when admissible, should he substantially, 
without being literally, correct, except where actual 
words are the gist of the issue. Thus, on an indictment 
for perjury, evidence of the words spoken, coupled with 
a confident conviction on the part of the witness that 
they were all that was material to the pending inquiry, 
and that they were not qualified by other expressions, 
has been held to be sufficient (Zi).

By the old practice of the Court of Chancery, the 
depositions of witnesses taken in a former suit might, 
with the other proceedings, he read at the hearing of a 
subsequent cause, provided that the issue was the same, 
that the parties were the same, or that the parties in the 
second suit were privy to or had a community of interest 
with the parties in the first suit, and that the individual 
against whom the depositions were offered, or the [>erson 
through whom he claimed, or with whom he had a 
community of interest, had an opportunity of cross- 
examining the witness (i); and it was held by the House 
of Lords in City »J' London v. Perkiiu(k) that the deposi
tions could he read during the lifetime of the witnesses. 
With regard to the use of affidavits made in a previous

(tl) 11. v. Harvey, 8 Cox, 90.
(c) Ihtke of Bitnleneh v. Metropolitan Board of Works, L. R. ô

11. Ji. 418.
(h) 11. v. Hoirie//, 1 Moo. 111.
(t) Ne vil v. Johnson, 2 Vern. 147.
(À) .*$ tiro. 1\ C., ed. Toml. 002.
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suit, the rule was stated by Kindersley, V.-C., in Lawrence 
v. Maule (/), as follows :—

“ The general rule with regard to the admission of evidence is 
that where an issue has been raised between certain parties and 
evidence has been adduced upon that issue by one of those parties 
which could be used by him as against the other party, and in a 
subsequent proceeding the same issue is raised between the same 
parties and the witness who gave evidence in the former pro
ceeding has died, the Court will admit the evidence given by the 
deceased witness in the former ns evidence in the subsequent 
proceeding ; but the evidence is not admissible unless the issue is 
the same and the parties are the same in both proceedings.”

Rule 8 of Order XXXVII. of the Rules of the 
Supreme Court, 1883, provides that—

“ An order to read evidence taken in another cause or matter 
shall not be necessary, but such evidence may, saving all just 
exceptions, lie read on er /xtrt* applications by leave of the Court 
or a jud^e, to be obtained at the time of making any such applica
tion, ami in any other CAM Upon ill*1 DAltV deairillff tu UM Midi 
evidence giving two days' previous notice to the other parties of 
his intention to read such evidence.”

This rule is only intended to dispense with the neces
sity of obtaining an order, and does not make evidence 
in another cause admissible unless the issue he the same 
and the parties the same (#/<)•

Section 186 of the Bankruptcy Act, 1883 (n), provides 
that—

“ In case of the death of the debtor or his wife, or of a witness 
whose evidence has been received by any Court in any proceeding 
under this Act, the deposition of the person so deceased, purporting 
to lie sealed with the seal of the Court, or a copy thereof purporting 
to be so sealed, shall be admitted us evidence of the matters therein 
deposed to.”

But the answers of a bankrupt on his public examina
tion are not evidence against persons other than him
self (<>). Nor are they evidence against him in an action 
to which he is a party in a representative capacity (/>).

As to reading at a trial depositions taken at a previous 
stage of the proceedings, see po*t, Book IV., Chap. III.

i
l) 4 Drew. 472.
m) Printing Telegraph, etc. Co. v. Drucker, [1S04] 2 Q. 13. 801. 
n) 46 & 47 Viet. c. 52.

o) In re Brünuer, Ex varie The Board of Trade, 10 Q. 13. D. 572 
p) New's Trustee v. Hunting, 66 L. J. K. 13. 551,
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CANADIAN NOTES.

EVIDENCE IN FORMER PROCEEDINGS.

In an action before Anolin, J., it was desired to use 
the evidence given orally by a witness in a former trial 
who could not lie found, and was supposed to have gone 
to the United States. As a preliminary to such user, 
evidence was given of enquiry as to the whereabouts of 
the witness, and answers received in searching for him. 
The trial judge held that this was hearsay and should 
be excluded. But the ruling was held to be erroneous. 
Meredith, C.J., said that if, in order to the admission of 
the testimony of the witness it was necessary to prove that 
he was at the time of the trial out of the jurisdiction the 
ruling at nisi print was right, but the answers to the 
enquiries were admissible to prove the unsuccessful search 
for the witness and the inability of the defendants to tind 
him, and for that purpose they were not to l>e treated as 
hearsay evidence. The case of Mintro v. Toronto It. Co., 
9 O. L. R. at 312, is distinguished. The learned Chief 
Justice in that case said, “ Unless by consent or absence 
from the jurisdiction, and consequent inability to secure 
Ilia attendance at the trial, the depositions of a witness 
taken at a former trial could not be received.” Cufl'v. 
Tltr Frazer Storage anil Cartage Co., 14 0. L. It. 203.

An action was begun by one Erdman for injury by- 
negligence. After his death from the same injury, an 
action was brought under Lord Campbell’s Act by his 
widow and the deposition dr bene mar of Erdman was 
admitted in evidence in the second action, although in 
the second action a third party had been brought in as
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defendant, Iwing the party who had canned the accident. 
There was a wide difference of opinion in the Supreme 
Court of Canada as to the admissibility of the evidence. 
CiWynni and Tas< HKiiEAV, JJ., held, under the authority 
of Itnbiniuiii v. Ciniailitiii 1‘neitie llaihra/i, 1892, A. C. 
481, that the present action was a wholly different action 
from the one in which the evidence had lieen taken de 
bene eHHe. Kino, J., and the majority of the Court 
agreed to this, hut he stated the rule to he, not that the 
actions must be identical, hut that the issues must he the 
same, and the issue to which the deposition was directed 
was the same in both actions, namely, the question of 
fact whether the injury was caused by the negligent act 
or omission of the defendant. It was also hold that the 
case was not affected by the circumstance of the third 
party proceedings and the fact that the third party so 
added had not had notice of the examination of the 
plaintiff in the first action. The evidence, however, 
seems only to have been admissible against the town and 
not against the third party. “ In order to make the 
third party liable, it must he established on the trial as 
against him that the damages were sustained by reason 
of an obstruction, excavation or opening placed, made, 
left or maintained by him. This is not made out against 
him by evidence admissible against the town but not 
against him, although such evidence may establish the 
case as against the original defendant." Tiiitn <;/ 
tl’alkerton v. Kidman, 2ll S. C. II. 352.

In an action against the defendants for goods sold 
the question was as to the authority of one McAlpine to 
bind the defendants as their agent. In another suit, 
brought by this plaintiff previously, against the same 
defendants, an affidavit was made by McAlpine and filed 
by the defendants, on moving for a new trial. It was 
held that this affidavit was clearly admissible against the 
defendants in the present suit. Thai/er v. Street et al., 
23 U. C. Q. B. 1811.
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In Rail Jail v. Atkinuon, 300. It. 212, it was held that 
the deposition of a defendant, taken upon his own 
behalf, upon a reference, was admissible ill evidence, 
notwithstanding that he had died ]tending an adjourn
ment of the reference, prior to cross-examination, so 
that the plaintiff had been deprived of an opportunity to 
examine him.

Hose, J., reviews all the authorities at considerable 
length and it is stated at the end of the report that an 
appeal is pending before the Divisional Court. There is 
no entry of any further argument in the reports.

Mode nj Prorimj Evidence in Former Proceeding.

In an action for goods supplied to defendant’s wife, 
before marriage, evidence was given by the plaintiff’s 
solicitor to show that on the examination of the wife 
before a Commissioner for the relief of indigent debtors 
the defendant was examined and stated, among other 
things, that he had received front his wife three 
promissory notes for amounts duo at dates which he 
mentioned.

It was held that this evidence was inadmissible. The 
minutes of evidence taken by the Commissioner would 
be the best evidence.

In the opinion of Giiaiiam, J., Lord Aiunoer’s state
ment of the distinction between a judge’s notes and the 
minutes of a magistrate is quoted. “ A judge only takes 
notes for his own private convenience, there is no law 
which requires him to do so. I have always understood 
that whenever a magistrate had jurisdiction you cannot 
ask what was said before him without producing the 
deposition.” llunlJ v. Reid, !16 N. S. R. 127.

Where the deposition of a witness had been taken, 
but not used at the first trial in consequence of the 
witness being able to attend, but a new trial having been
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awarded, the witness died previous to such new trial, it 
was held that the deposition was receivable in evidence 
at such second trial. It was contended that the judge's 
minutes of the evidence at the first trial, or the testimony 
then given by the witness, and proved by a witness who 
heard and could verify it on oath, was the only proof 
that could now be receiver!. But this contention was 
overruled. Broun v. Boole, ‘2 Thomson, N. 8. R. 137.



CHAPTER V.

WHAT THE VA KITES HID OK SAID IN THE TKANSACTION
(including confessions).

Anything that either party did in the transaction 
in issue is admissible in evidence both for and 
against him ; and so is anything that lie did in 
preparation for or furtherance of that transaction, 
and also anything that he did in reference to it even 
after it had taken place.

Anything that either party said in the trans
action in issue and forming part of it is also 
admissible in evidence both against him and in his 
favour ; but, as a rule, anything said in reference 
to the transaction, whether before or after it took 
place, is only evidence against the speaker, and not 
in his favour.

The word “ said ” is here used to include the 
words “ wrote ’’ and “ written.”

In the above proposition, the use of the words res 
gentle (a) and res yesta (b) has been avoided ; they 
are used in several inconsistent senses, and may, 
according to their context, mean the transaction (c) in 
issue itself, or the events which together constitute 
that transaction, or the events which do not constitute, 
but merely accompany, it, or the transaction together 
with its accompanying events (</).

(#() -1 resun v. Lord Kinnaird, <i East, 188.
(A) U. x. Horne Tooke, iiu Ilow. St. Tr. 1-0.
(< ) Jutruduetion, unit, pp. û, 0.
(</) See Phipyou on Evidence, 4th ed., p. 43.



102 Relevancy.

As we have seen, a distinction is drawn lietween the 
events which constitute the transaction (or J'cu tnm pro- 
handmn) and those which so closely accompany the 
transaction that a knowledge of them is indispensable if 
the transaction is to be viewed aright. The former are 
always admissible in evidence, hut the latter may or may 
not he admissible according to the circumstances of each 
particular case. The judge has a discretion to admit 
them or not. Moreover, acts accompanying a transac
tion are more readily admitted than are spoken or written 
words. Again, when an issue is proved or disproved hy 
documentary evidence, as a rule events leading up to the 
making of the document cannot he given in evidence (e).

First, then, evidence is always admitted to prove or 
disprove the events forming part of the transaction in 
issue itself. Thus, in an action for slander, not only can 
the plaintiff prove what the defendant said, hut the 
defendant can prove that on the same occasion he also 
said something else which so qualified or explained the 
words complained of as to make them incapable of 
hearing the defamatory meaning alleged (/). Ko, too, if 
a person lie prosecuted for making counterfeit coins, the 
prosecution can prove that they found in the prisoner's 
room all the materials and things necessary for 
making such coins, and also coins in various stages of 
manufacture.

And, in an action hy one shipowner against another 
for damages in respect of a collision between their 
vessels, the mere impact is only one of the facts going 
to make up the factum probandum, and, standing hy itself, 
proves nothing (y). The issue is whether either ship 
was, or whether both of them were, negligently navi
gated, and, to prove that, all the factors existing at the

(e) Sec post, pp. 180, 181.
(/) lirittridtjc 8 Coer, 4 linp. 10; Thompson v. 11er nard, 1 Camp. 

48 ; and ef. Tuberville v. Stamp, 1 M. Itnyin. 204.
(</) Wuktlin v. London nit'/ South U'istcrn Hail. Co,, 12 Aim. 

Cu.*. 41.
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time which a prudent navigator should take into account 
can be given in evidence. Thus, either party may adduce 
evidence to prove where the collision occurred ; when 
it occurred ; the depth of water ; the state of wind, tide, 
and weather ; the size and means of propulsion of each 
ship ; their respective sjieeds and courses before, at, and 
immediately after the collision ; the orders given at those 
times ; and the like (/<).

The same principle applies in cases where the trans
action is continuous, as in a conspiracy, or made up 
of a number of similar acts, us is the case with the 
offences of common barratry and of keeping a disorderly 
house. Thus, after a proof of a conspiracy (i), the acts, 
letters, and statements of iiersons having no apparent 
connection with one another, occurring at different times 
and in places far apart, may all be part of the transac
tion in issue and therefore admissible in evidence, though 
in some cases it would he difficult to say accurately 
whether any given piece of evidence formed part of the 
conspiracy or merely accompanied it.

Secondly, as it is essential that the tribunal should 
have before it all the events which form the transaction 
in issue, so is it of vital importance that the tribunal 
should see them in the proper light. The tribunal must 
see all the facts, and see them as a w hole ; and must give 
to each fact its proper weight, neither exaggerating nor 
diminishing its relative importance.

Witnesses, therefore, are required to give their evidence, 
not merely in bare outline, but with reasonable 
detail. The “ surrounding circumstances ”—i.e., the facts 
and events accompanying the transaction—must, as a 
rule, be proved. The extent to which such surrounding 
circumstances can be given in evidence will depend on 
the nature of each particular case.

(t) N'c The St. Tmil, [1!M>8] P. 1120 ; cf. The tkhivalhf, Kwrth. 
6ZI, mid 11. X <Inter XIX., r. ils.

(i) Svv v. 8'uhlitii, 711 J. I\ U IN.
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As a rule, all (acts and events leading up to, accom
panying, and following the transaction in issue, which 
relate to it so closely that they must he known if the 
issue is to he properly comprehended, are admissible in 
evidence for either party ; hut all other written or 
spoken words are only admissible against the party who 
wrote or spoke them, not in his favour. Of course, if 
only part of the conversation on a particular occasion be 
given, he is entitled to have anything that he said laid 
before the Court if it qualities or explains the state
ments already proved against him.

There arc two cases in which the rule as to 
written or spoken words accompanying a transac
tion does not apply :—

(i.) When the issue is, With what intention did 
a party do an act which he is proved to have done ? 
Anything he wrote or said in reference to that act, 
which throws light upon his intention, is, as a rule, 
admissible in evidence in his favour as well as 
against him.

Thus, a person charged with passing counterfeit coin 
may himself call evidence to show that, when passing 
the money, he pointed out that the coin did not seem to 
'* ring ’’ properly.

It will, however, he more convenient to discuss this 
matter in the next chapter, where wo shall deal with the 
admissibility of other transactions in order to show the 
intention of the party.

(ii.) Statements made in reference to the trans
action in issue by a party to a civil action are called 
“ admissions.” These are dealt with in a separate 
chapter (/r). In criminal cases an admission by the 
accused person of his guilt is called a “ confession.”

(/) fc'uu i uo<, p. 1*20.
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Such it confession is /niinti j'ncif receivable in 
evidence against him, hut not in all cases.

A confession is not admissible in evidence, if it 
was obtained by any inducement held out to the 
accused by a person in authority in the proceed
ings which amounts to a promise or threat of some 
temporal advantage or disadvantage having direct 
reference to the charge, and to its result or conse
quences to him. The reason for this rule is that 
such an inducement might possibly cause the 
accused to make an untrue confession.

The term “ person in authority ” in this connec
tion includes persons directly connected with the 
prosecution or proceedings against the person 
charged, such as the prosecutor, the magistrate, and 
police officers having custody of the prisoner.

This rale lias been established by a long series of 
decisions.

In 11. v. liahhji (I), Lord Camviiell, C.J., said :—
"The rule seems to lie thin : If there he any worldly advantage 

held out to the accus'd to la- obtained by con tension, or any harm 
threatened to him it he refuses to confess, any statement made hy 
him in consequence of any such inducement must be rejected. 
The reason for this rule 1 take to lie, not that the law supposes 
that what is said after such inducement is false, but that the 
prisoner may have said something under a bias, ami that it is not 
a purely voluntary confession.1'

Pollock, C.U., in the sttme case said :—
" By the law of Kngl.mil every confession to lie used against a 

prisoner must be a voluntary confession, Every inducement held 
out by a person in authority will render a confession inadmissible : 
and the cases have gone very far as to who are persons in 
authority."

The inducement need not be expressed, but may be 
implied (m) ; it need not be made to the accused directly

. (/) 2 Don. 4.‘10 ; Cockle, 111.
(//#) 11. v. (/Hies, 11 Vox, 09.

LB. K
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if it is intended to come, and does come, to his know
ledge (»).

The inducement must he held out by a person in 
apparent authority, that is, one who appears to tho 
accused to have power to forgive or otherwise influence 
the course of events.

On these grounds a confession will he inadmissible 
when it has been obtained by any threat or promise of 
favour held out by a prosecutor or his wife (o) ; by the 
prisoner’s master or mistress when the crime has been 
committed against either of them, but not otherwise (/.) ; 
by the solicitor of such person in authority ; by a con
stable, or anyone acting under a constable (q) ; and 
especially by a magistrate (r). A medical man, called 
in to attend the prisoner, is not a person in authority («).

The master of a servant is a person in authority in a 
proceeding against the servant only if the offence be 
one against the master. Thus, where a maidservant 
was indicted for child murder, a confession elicited from 
her by her mistress was held admissible, because the 
crime was in no way connected with the management of 
the house, and there was, therefore, no probability that 
the mistress or her husband would prosecute in it (/). 
So, too, when a confession is elicited by an inducement 
held out by a non-resident daughter of a prosecutor, it 
appears that she is not a person in authority, and that 
the confession is admissible (11). If, however, the induce
ment is made in the presence of a person in authority, 
such as a prosecutor, or one who is likely to bo a 
prosecutor, who stands by and does not object, his 
silence is treated as a tacit acquiescence in the

(/.) S*e /,'. v. 77,o,[INIKI] 2 Q. 11. at [I. 17.
(„) if. v. >/" „,,r, 7 V. & i\ 771Î.
( /,) Jl. v. Moore, 2 Dell. 522.
(,/) It. \. /,, 5 V. & I1. .*,311.
(») Jl. v. Jlreio, 8 C. & P. 140.
(„) Jl. v. Gibliose, 1 C. & P. 97 ; Cockle, 110.
(f) Jl. v. Moore, supra.
(u; Jl. v. Hitman, Dears. 209.
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inducement, and the confesHion will l>e rejected (r). On 
the other hand, the mere presence of a constable is not 
enough to render the confession inadmissible if he does 
not interfere in giving the advice or holding out the 
inducement (y). And where one of two prisoners said 
to the other in the presence of the prosecutor and a 
policeman, “ You had letter tell him the truth,” end 
neither the prosecutor nor the policeman spoke, a con
fession made by the prisoner so addressed was held 
admissible (z) ; and so was a confession in the case 
where the mother of one of the prisoners (who were 
young l»ys) said to them, in the presence of a constable 
and of the mother of the other boy, “ You had better, ns 
good boys, tell the truth ” (a). When the inducement 
is held out by a person who has no authority in the 
matter, a confession will be admissible. Thus, when a 
prisoner’s neighbours, who were not connected with 
the prisoner, advised her to tell the truth for the sake of 
her family, the confession was received (h). When the 
inducement has been once held out by a person in 
authority, no subsequent confession to such i>erson will 
be admissible, unless it appear clear that the impression 
which it was calculated to make has been removed from 
the mind of the prisoner (r).

A confession made to a i>crson in authority, if not 
induced by him, may be admissible (d) ; but a confes
sion made to a third party, if induced by a person in 
authority, is inadmissible (e).

The prosecutor must prove affirmatively to the satis
faction of the judge that the confession was not obtained

(x) It. v. l.urUiui-Hf, I tent's. *215.
-/ II. v. Jarria, L. R. 1 C. t\ R. illi ; Cockle, 114 ; II. v. lit f ee, 

L. It. 1 V. V. R. 302.
(z) I!, v. ruder, L. & C. 12.
(«) It. V. lierre, HUj.ra.
(h) It. v. Itoive, Russ. & R. loll ; It. v. Taylor, 8 C. & P. 73:1.
(#-) It. v. < 'leave, 4 C. & P. 221 ; It. v. Iloherty, 13 Cox, 23.
(</) It. V. millions, 1 0. & 1*. 97 ; Cockle, 110.
(e) It. v. Itosirell, Car. & M. 584.

K 2
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by improper mentis (/). In the nltsenee of such satis
factory proof, tlie confession will not, of course, lie 
received ; and if a judge subsequently discovers that a 
confession lias been improperly received, he will strike 
it from his notes, and direct the jury that it is to have 
no weight with them (#;).

No general rule can he laid down as to the precise 
inducements which are sufficient to exclude a confession 
But a confession will generally be excluded if a prisoner 
lie told by a person in authority that it will be liettcr 
for him if he confess, or worse for him if he do not 
confess (/i). As Pollock, C.B., said in It. v. ltaldry (i)—

“Where the admonition to speak the truth has lieen collided 
with any expression importing that it would he lutter for him to do 
so, it has been held that the confession was not receivable, tlio 
objectionable words being that it min/,I he Itetter to speak the truth, 
because they import that it would be better for him to say some
thing."

The following are instances of inducement where a 
subsequent confession has been rejected :

“ If you do not tell me who your partner was, 1 will commit you 
to prison ” (/).

“ Tell me where the things are, and I will 1m> favourable to 
you” (k).

“ If you are guilty, do confess; it will perhaps save your neck ; 
you will have to go to prison : pray tell me if you did it ” (/).

“ If you do not tell mo all about it, 1 will send for a con
stable” (w).

“ You had better tell all you know ” (/*).
“Anything you can say in your defence we shall be ready to 

hear” (o).
“ It would have been better if you had told at first ” (/»).
“ I should be obliged to you if you would tell us what you know

(/) II. v. W’arrinyham, 2 hen. 447, n. ; II. v. Thomvson, f 189:11
2 U. It. 12.

(y) II. v. (lamer, 2 Car. & K. 920.
lit) 2 Hast, P. <\ 659.
(0 2 hen. 430.
(/) It. v. Tar rati, 4 C. «X: V. 570.
(/ ) H. v. fans, 1 Leach, 293, n.
(/) R. v. Uvchureh, 1 Moo. ('. ('. 465.
(m) It. v. Hichanh, 5 Ü. & P. 318.
(n) It. v. Thomas, 6 (\ & P. 353.
(o) It. v. Morton, 2 M. & K. 514.
(/>) It. v. Walkley, G C. & P. 175.
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about it ; if you will not, of course we cun do nothing for 
you”(v). '

*• It will be best for you it you tell how it was transacted ” (r).
“ Speak the truth ; it will be better for you if you do ” («).

Oil the other hand, confessions have been received, 
notwithstanding the following apparent inducements :—

“ lie sure to toll the truth ” (<).
“ If you will tell where the property is, you shall see your 

wife” [it) [for this was no benefit to him in the matter of the 
proceeding].

“I should advise you that to any question that may be put to 
you you will answer truthfully, so that, if you have committed a 
fault, you may not add to it by stating what is untrue”(a).

In It. v. Court, Littlkdale, J., said :—
“ It can hardly bo said that telling a man to lie sure to tell the 

truth is advising him to confess what lie is really not giiilty of. 
The object of Ike rule relating to confessions is to exclude all 
confessions which may have been procured by the prisoner being 
led to suppose that it will be better for him to admit himself to be 
guilty of an offence which ho really never committed ” (y).

In It. v. Fennell(z), a confession made l>y the prisoner 
to the prosecutor in the presence of a police insiiector 
immediately after the prosecutor had said to the prisoner, 
“ The inspector tells me you are making house-breaking 
implements; if that is so, you had better tell the truth ; 
it may he better for you,” was held not admissible in 
evidence. It would seem, also, that a statement made 
by a prisoner in expectation of a reward and a pardon 
which have been offered by the Crown is inadmissible (<i).

A confession obtained by questions accompanied by a 
mere warning, without threat or promise, is admis
sible (/<); thus, where one member of the firm by whom

(</} It. v. /Virfri./yr, 7 ('. & 1*. Ail.
(rj U. v. iVarrimjlia»i, 2 lien. HT.
(») R. v. Aar, 7s I,. T. 110.
(0 It. v. 1'nnrt, 7 V. & V. 4SO; but sen It. v. lltnn, si'j.ni.
(") It. V. I.lnl/il, (i (', & V. 304 ; Tonkin, lli.
hr) It. v. .lari'i», I,. 11. I <’. II. 'll!; Cockle, 111.
(-/) 7C.il’. 4S7.

a) K. V. Warkhuvn, li Cox. 333. 
/' It. v. Thornton, 11. & M. 27.
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the prisoner was employed called the latter into the 
counting-house, and said, in the presence of another 
member of the lirm and two jiolicemen :—

'• I think it I - right that I shuuhl t<-!l you tlmt, beside* being in 
the inwemie nf lay brother and nnx-lf, you ure in the |ire«mc<> of 
two police olBver» : amt I should inliiaethat to any qnestiiw Unit 
may be put you will answer tnithfullv, an that, if you ba\e voui- 
lnitterl a fault, you may not add to it by saying what is untrue,"

and he then produced a letter (which the prisoner denied 
having written), and added : “ Take core ; we know more 
than you think we know," and the prisoner thereupon 
made a confession, the Court held that the above words 
did not operate as an inducement or a threat, but were 
only in the nature of a warning, and admitted the 
evidence (<•).

In /Î. v. liahlry (il), the policeman who apprehended 
the prisoner told him, at the time of (he apprehension, 
that “ he need not say anything to criminate himself ; 
what he did say would he taken down and used in 
evidence against him." The prisoner then confessed, 
and the Court for Crown Cases Reserved held that 
these words did not contain any promise or threat to 
induce the prisoner to confess, and the confession was 
admissible.

It is necessary, in order to exclude a confession, that 
the inducement held out should contain some promise or 
prospect of a temporal benefit. If, therefore, it amounts 
to no more than a moral or religious exhortation, the 
confession will be admitted. Thus, where a person said 
to a boy of fourteen, who had lieen apprehended on a 
charge of murder, “ Now, kneel you down by the side of 
me and tell mo the truth," and on the hoy doing so 
added, “ I am now going to ask you a very serious ques
tion, and I hope you will tell me the truth in the 
presence of the Almighty,” the confession which

fr) U, v. Jarvis, mijtni.
(ft) 2 Deu. 430; Cockle, 111.
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followed was admitted l»y the judges (<-). So the words, 
'* I)o not run your soul into more sin, but tell the truth,” 
have l>een held not to contain an inducement of a 
temporal kind(/).

The temporal henelit or advantage, moreover, must he 
connected with or have reference to the result or conse
quences of the prosecution itself, leading the prisoner to 
the belief that his position in reference to the charge 
itself will he rendered better or worse by the confession 
or silence. The offer of a merely collateral temporal 
lienetit or advantage during his imprisonment or trial is 
not such an inducement as will render the confession 
inadmissible. So an offer to give the prisoner some 
spirits (-/), or to strike off his handcuffs (/i), or a promise 
to let him see his wife (i), have been held not to he such 
objectionable inducements.

A confession will not be inadmissible merely because 
it has been obtained by deception. Even when the 
prisoner has made it only on receiving a preliminary 
oath of secrecy from the person trusted, such jterson 
will ho competent and compellable to reveal it (A) ; and 
a confession made by a prisoner while drunk has been 
received (I).

Voluntary statements made by a prisoner before a 
committing magistrate are strictly admissible against 
him. As soon as a magistrate decides to commit a 
prisoner for trial to the Quarter Sessions or Assizes, it 
is his duty to ask the prisoner if he wishes to make any 
statement, hut he is hound to caution him at the same 
time in those words, or words to the like effect :—

“Having heard the evidence, do you wish to say anything in 
answer to the charge t You are not obliged to say anything

(r) It. v. II -/./, 1 Moo. C. C. 132.
(/) II. v. Sltrmnn. Itears. L’liO.
(./) II. v. Su'twi, 3 ltuss. ( '. & It, 462.
f/<) It. v. fir-w, ti & 1*. <135.
(#) II. v. /./—/./,< i I& l’.31<3; Cockle, 115.
(! ) It. V. Shmr, ti C. & V. 372.
(/) II. v. SpiMnry, 7 C. & V. 187.
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unites you desire to <lo ni, hut whatever you HIV will be taken 
down in writing, mid may be given ill evidence against you iijniii 
your trial " (is).

The magistrate must also add words which give the 
prisoner clearly to understand that he has nothing to 
hope from any promise of favour, and nothing to fear 
from any threat which may have been hidden out to him 
to induce him to make any admission or confession of 
his guilt ; but whatever ho shall then say may lie given 
in evidence against him upon his trial, notwithstanding 
such promise or threat.

Whatever the prisoner says will lie taken down in 
writing and read over to him, and lie signed by the said 
magistrate, and kept w ith the depositions of the witnesses, 
and will be transmitted with them to the Clerk of the 
Court in which he will be tried. It is known as the 
“ prisoner’s statement.” It is not a deposition, for it is 
not on oath (»). At the subsequent trial this statement 
may lie given in evidence by the prosecution, unless the 
prisoner can show that the magistrate purporting to sign 
the same did not in fact sign the same. The usual 
course is for the counsel for the prosecution to put this 
statement in evidence as part of his case, whether it tells 
against the prisoner or in his favour.

A voluntary remark made by a prisoner before the 
depositions are complete, and before the statutory caution 
has been given, is admissible(n). And a letter written 
by the prisoner, whilst in custody, to the prosecutrix, 
was recently held admissible in evidence against him, 
although there was no evidence that he had been warned 
that any letter he wrote might be given in evidence(p).

When a confession is inadmissible, every statement or 
act, which presumably and reasonably Hows from it,

(m) Indictable Offences Act, Isis (11 & la Viet. c. la), s. Is
I») Though now, of course, the prisoner may if he thinks lit give 

evidence on oath before the magistrate.
(«) Vi. v. Slri/f/i, I leurs. Ills ; /,*. v. Suiinumc, 1 lion. .110.
(/.) It. v. Ilail, till J. P. ail.
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will be ulso inadmissible in evidence ; for it is held that 
the influence which produces a groundless confession 
may also produce groundless conduct (<y). But although 
a confession may lie inadmissible, yet it seems that a 
witness may he asked whether, in consequence of some
thing which the prisoner had said, he has made any 
discovery of other facts which hear on the case. 
Thus, where a prisoner told a police constable, under 
circumstances making the statement inadmissible, that 
he had thrown a lantern into a certain pond, the con
stable was allowed to lie asked whether he searched for 
the lantern in that pond, and whether the prisoner had 
told him that he had thrown it there (r).

If two jiersons he charged jointly, the confession of one 
will not he evidence against the other, for a prisoner is 
called upon to answer what has been stated on oath by 
the witnesses called by the prosecution, hut not to make 
any answer to the statement of another prisoner («). 
And now where one of two prisoners, jointly indicted, 
gives evidence under the Criminal Evidence Act, 18‘IH, 
and in so doing incriminates the other prisoner, the 
latter is entitled to cross-examine the former (t). So on 
an indictment for receiving stolon goods, any confession 
of guilt made by the thief when charged with the crime, 
and indeed everything said by the thief behind the back 
of the receiver, is inadmissible against the latter; and 
the jury must disregard the fact that, as sometimes 
happens, they have just heard the thief plead guilty to 
(he larceny (m).

A principal is not as a rule criminally responsible 
for the act of his agent, nor an agent for the act of 
his principal ; and therefore neither can be affected 

v.,Iml,-ins, R. \ R, 1112.
(r) It. v. I inn hi, il I \ \V Ie. :>fil ; I 'orklo, 1 Vi. I Ithcr cases appear 

inconsistent with this : /.</., It. V. Mriroéliltnll, 1 la-ach, 20».
(*) ZVr l'ATTESON, •)., iu It. v. SmiuHertnn, Car. A M. dll.'l; It. v. 

.I/././.Ay, » Stark. :)».
(I) It. v. Iltnlinrn. [1IHI2] I l\. It. NN2.
(a) It. v. Smith, Is Cox, 4711.
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by ft confession made by the other. Thus, on Lord 
Melville's impeachment for malversation of the public 
moneys, it was held that admissions by bis agent to the 
effect that he bad received money on account of his 
principal only affected the principal with a civil liability, 
and were therefore inadmissible when the principal was 
charged with a crime (.r).

A prisoner may be convicted on proof of a confession 
without other evidence(y) ; but judges are unwilling to 
direct a conviction in such cases. Instances arc common 
in which prisoners, under the influence of a morbid senti
ment, have confessed crimes which they have never 
committed ; and there are other cases in which the con
fession seems to have been prompted by the sincere, but 
unfounded, belief in tlm confessing party that he had 
committed the crime. It has been said that—

“Ton great weight ought not to he attached to evidence of 
what a party ha> been Mip]M>sed to have said ; as it very frequently 
happens, not only that the witness has misunderstood what the 
party has said, hut that, by unintentionally altering a few of the 
expressions really used, he gives an effect to the statement com
pletely at variance with what the party really did say” (*).

Moreover, the conduct of the accused subsequent to 
the commission of the crime may be proved and used 
against him, if it be such as to lead to the reasonable 
inference c acknowledges his case to be bad :
if he leaves his home and runs away, or if he induces 
another person to give false evidence for the defence, 
on the bearing of the case before the magistrate (u).

It still remains the law that statements arc ad
missible which are made by an accused person in 
answer to questions put to him by a policeman or 
any other person in authority, unless they are

(.») 29 How. St. Tr. at p. 7ti4.
(if) II. v. Sulliran, Hi < 'ox, .‘147.
m I’er I'akke, 11., in Earle v. 1‘irlcen, Ô ( '. & 1*. Ô12, n.
(«) II. v. Watt, 20 Cox, Hô2.

4
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imbued by suim- threat or by the promise of some 
temporal advuntagv. llut a jn-.u-tice has grown up, 
which is now consistently followed in criminal 
courts, of rejecting evidence of any confession so 
obtained, if the judge in his discretion thinks that 
the prisoner was subjected to any unfair pressure.

Thus, it has been laid down by Hawkins, J., that the 
police have no right to put questions to a prisoner in 
custody which may tend to convict him, even after 
cautioning him ; but it is in the discretion of the judge to 
admit or reject the answers given to such questions ; 
that he should reject them if there is any reason to 
believe that a trap was being laid for the prisoner; and 
that persons about to lie taken into custody ought not 
to be cross-examined by the police (b).

The law on the subject has been recently stated by 
Ciiaknkll, J., in 11. v. Knii/ht (<■), a case in which a post 
ollice detective questioned a suspected post office clerk 
for six hours in a private room, not allowing him out for 
a meal except under conditions equivalent to arrest, and, 
although he began hy cautioning him in proper form, 
refusing to take his constant denials of the offence 
alleged against him, though repeated steadily for the first 
two hours. A confession obtained at the end of the 
six hours by these means was held inadmissible, the 
judge saying:—

“ It is, I think, clour tlmt 11 police oHicer or anyone whoso duty 
it is to inquire into alleged offences as this witness licit*, may 
question persons likely to ho aide to give him information, and 
that whether lie suspects them or not, provided that lie has not 
already made uji his mind to take them into custody. When he has 
taken anyone into custody, and also before doing so when he has 
already decided to make the charge, he ought not to question the 
prisoner. A magistrate or judge cannot do it, and a polico officer 
certainly has no more right to do so. 1 am not aware of any dis
tinct rule of evidence, that if such improper questions are asked, the

(h) /’. v. Heated, lit ('ox, Iff.
(r) 20 Cox, 711.
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answers tu them «ire inadmissible, but thon* is «-leur authority fur 
saving that the judge at the trial may iu his discretion refuse to 
allow the answer to bo given in evidence, and in my opinion that 
is the right course to pursue.”

But the mere fact that a prisoner’s statement is made 
hy him in reply to a question put to him by a police 
constable after he is in custody does not of itself render 
the statement inadmissible in evidence (</).

('0 /'• n • [llHMf] 1 K. IS. <»!»'_» ; and see Jltnjcrs v. I/uiv/ïen, 78 
L. T. Goo ; and U. v. AW, 78 L. ï. 1111.
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CANADIAN NOTES.

CONFESSIONS.

It was held in Tin (jurai v. Somie, 17 N. B. 611, that 
s. 82 of 82 it 88 Viet. c. 80, providing that before the 
accused person makes any statement the justice shall state 
to him, and give him fairly to understand, that he has 
nothing to hope for from any promise of favour, etc., 
was directory, and the statement made by the prisoner, as 
provided for by that Act, might 1)6 used against him, 
although the justice had not complied with the provisions 
of that section, if it appeared that the prisoner hail not 
l>eon induced to make this statement by any promise or 
threat.

In lii'ij. v. William*, 28 O. R. 688, it was held that 
the depositions of a witness, taken at the coroner’s 
inquest, without objection by him that his answers may 
tend to criminate him, and who was subsequently 
charged with an offence, were receivable against him 
at the trial.

Armour, C.J., cites the ruling of the Privy Council 
in Tin■ (^iifi'ii v. ( ’milf, L. li. 4 P. C. 689, to the following 
effect : “ From these cases, to which others might be 
added, it results in their lordships’ opinion that the deposi
tions of a witness, on oath, legally taken, are evidence 
against him should he be subsequently tried on a 
criminal charge, except so much of them as consist 
of answers to questions to which he has objected as 
tending to criminate him, hut which he has been im
properly compelled to answer. The exception depends 
upon the principle, nemo tenetur teijiium accusare, hut
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(loos not apply to answers given without objection, which 
are to be deemed voluntary." This case overruled the 
case of lli'ji. v. llemlmhatt ami Writer, 26 0. 11. 678, but 
was not followed in lieg. v. Ilainnwml, 2!l 0. R. 211, 
where it was held that the privilege applied to any 
evidence given under oath in the cases provided for 
in the statute, though the witness had not claimed 
privilege. See pout, p. 245,/.

The prisoner, after his committal for trial, and while 
in the custody of a constable, made a statement, upon 
which the latter took him before a magistrate, when he 
laid an information oil oath, charging another person with 
having suggested the crime and asked him to join in it, 
which he accordingly did. Upon the arrest of the accused, 
the prisoner made a full deposition against him, at the 
same time admitting his own guilt. Both information 
and deposition appeared to have been voluntarily made, 
uninfluenced by either hope or threat ; hut it also 
appeared that the prisoner had not been cautioned 
that his statements as to the other might he given in 
evidence against himself, though he had been duly 
cautioned when under examination in his own case. 
Ilehl, that both the information and deposition were 
properly received in evidence as being statements which 
appeared to have been voluntarily made, uninfluenced by 
any promises held out as an inducement to the prisoner 
to make them, and that, too, though they had been made 
under oath, for that the rule of law excluding the sworn 
statements of the prisoner under examination applied 
only to his examination on a charge against himself, and 
not when the charge was against another ; for that in 
the latter case a prisoner was not obliged to say anything 
against himself, hut if he did volunteer such a statement 
it would he admissible in evidence against him. Reg. v. 
Field, 16 U. C. C. P. 98.

In The (Jiiem v. Finkle, 15 U. C. C. P. 453, the prisoner 
was convicted of arson. His admission or confession was

v
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received in evidence on the testimony of the constable, 
who said that after the prisoner had been in a second 
time before the coroner he stated that there was something 
more he could tell, whereupon the constable cautioned 
him not to say what was untrue. He then confessed 
the charge. The constable did not recollect any induce
ment he held out to him. There was also evidence that 
on the third day of his incarceration he expressed a wish 
to the coroner to confess, on which the hitter gave him 
the ordinary caution, that anything he said might be 
used against him, and not to say anything unless he 
wished. He then made a second statement, and after 
an absence of a few minutes returned and made a full 
confession. It was held that on these facts appearing, 
the statement made to the constable was primi facie 
receivable, and that the judge was well warranted in 
receiving as voluntary the confession made to the coroner, 
after due warning by him. It would seem, however, that 
a more reasonable rule to adopt in such cases is that, 
notwithstanding the caution of the magistrate, it is 
necessary, in the case of a second confession, not merely 
to caution the prisoner not to say anything to injure 
himself, but to inform him that the first statement 
cannot be used against him. But in this case, it having 
afterwards appeared that the prosecutor had offered 
direct inducements to the prisoner to confess, it was held 
that if the judge was satisfied that the promise of 
favour thus held out had induced the confessions, and 
continued to act upon the prisoner's mind, notwithstand
ing the warning of the coroner, he was right in directing 
the jury to reject them. It was also held that if the 
judge suspected the confessions hail been obtained by 
undue influence, such suspicion should have been 
removed before he received the evidence ; also, that it 
was a question for the judge whether or not the prisoner 
had been induced by undue influence to confess.

A prisoner indicted for forging a promissory note
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maile a statement to the parties who arrested him, under 
the following circumstances : Cotton, one of the con
stables, stated that he told the prisoner he thought 
prisoner would have to go before a magistrate. This was 
before the prisoner made the statement to Cotton. They 
went to Hull's Tavern and stopped all night, and 
prisoner was not allowed to go away from the tavern 
until formally arrested next day. Cline, the other con
stable, confirmed this statement, except that he said he 
was not aware of anything to prevent the prisoner from 
going away from the tavern that night if he pleased. 
Prisoner was aware of the cause for which he was being 
arrested. It was held that the statement under those 
circumstances was receivable in evidence. The Qiin1 u v. 
Tujbrd, h ü. C. ('. 1'. 81.

A piisoner was convicted of stealing goods, the 
property of S. The evidence to connect the prisoner 
with the crime was bis statement to a policeman, who 
had him in charge, that if he went to a particular place 
ho would find the goods. This statement was made in 
consequence of his being told by the policeman that S. 
was n good-hearted man, and he, the policeman, thought 
that if he got his goods back he would not prosecute. 
//,/,/, that the prisoner's statement was improperly 
received. The Queen v. McCafferty, 25 N. B. 8!)fi.

A police constable gave the usual caution to a 
prisoner who bail been arrested on a charge of obstruct
ing a railway train by placing blocks upon the line, 
but afterwards said to him, “ The truth will go letter 
than a lie. If anyone prompted you to it you had better 
tell about it." Thereupon prisoner admitted the act 
charged. This was held not to be receivable in evidence 
against the prisoner, lleg. v. Romp, 17 O. R. 5(57.

A constable, after making an arrest of a prisoner 
addressed to him the following remark : “ I arrest you 
for assaulting old man McGarvey." The prisoner then



CONFESSIONS. IKif

said, “ How much will you flue me ? " to which the 
constable replied that he knew nothing about that. 
Subsequently the accused asked to have the handcuffs 
removed as he had no intention of escaping, to which 
the constable replied that he was taking no chances and 
had not much sympathy with a man who would kick an 
old man and bite him. It was held that there was no 
objection in this case to the admission in evidence of 
the prisoner's confession. Rex v. Bruce, 13 B. C. 1.

On a indictment for offering to purchase counterfeit 
tokens of value, evidence was given that in the course of a 
conversation between the prisoner and a detective, tbe 
prisoner had asked the detective whether be had received 
a letter written by him stating his desire to purchase 
counterfeit money, and upon the detective showing tbe 
prisoner the letter, prisoner admitted it to be his. It 
was held that the letter was admissible, as in a sense 
forming part of the subject-matter of the conversation. 
The Queen v. Atwood, 20 0. R. 574.

On the trial of an indictment for offences under the 
provisions of the Insolvent Act of 1869, it was held, that 
tbe statements of the insolvent in his examination before 
the assignee at the creditors’ meeting were evidence 
against him on the trial of the indictment. Reg. v. 
McLean, 17 N. B. 377.

In a prosecution for bigamy no one was called to 
prove the first marriage who was present on the 
occasion, nor was documentary evidence adduced, but 
evidence of the admissions of the prisoner were received 
and submitted to tbe jury. Tbe Court, following the 
latest English case, Reg. v. Socage, 13 Cox, 178, held 
that evidence of a confession of his first marriage made 
by the prisoner was not evidence upon w hich he could 
be convicted.

Per Armour, C.J., “We must follow the latest 
English case, Rig. v. Savage, 13 Cox, 178, decided in

L.K. L
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1870, and hold that evidence of a confession of his 
first marriage made hy a prisoner is not evidence upon 
which he could he convicted. It is not a good thing to 
allow looseness of proof. A marriage in law must he 
strictly proved. The conviction will be quashed." Rcy. 
v. liay, 20 O. R. 212.

CoiiUmiinn Obtained by Artifice—“Swcatbor."

The practice of detectives cross-examining prisoners 
after cautioning them in regard to their statements, 
is adversely commented upon hy the Court in lleg. v. 
I>at/, 20 0. R. 20!), hut nevertheless the answers given 
in reply to questions were held to l/e admissible.

Armour, C.J., said : “ We think, although we 
reprehend the practice of questioning prisoners, that 
we cannot come to the conclusion that evidence obtained 
hy such questioning is inadmissible. The great weight 
of authority in England and Ireland, and all the cases 
in which the point has been considered by a Court for 
Crown Cases Reserved, go to show that the evidence 
is admissible. We must leave it to the Legislature 
to determine whether the practice of cross-examining 
prisoners is legally to obtain hereafter."

It is no objection to the admission of a confession 
by the prisoner that it was obtained by artifice. Before 
the trial, and while the accused was in custody on a 
charge of attempting to murder, the police officer made 
an untrue statement to the prisoner that another party 
charged with aiding and abetting had done some talking 
al/out the matter. Thereupon, the accused voluntarily 
made a statement to the officer tending to incriminate 
himself. This evidence was held to have been properly 
admitted, as also was evidence of conversations by the 
accused overheard after the untrue statement of the police 
officer, in which the accused admitted his guilt. “ I 
will add, speaking for myself, that the practice of police
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officers of any grade examining prisoners is to be 
disapproved of, and that the obtaining confessions or 
statements from them by trick or deception is to be 
strongly reprobated. The latter in particular tends to 
obstruct justice by discrediting an officer whose testimony 
might otherwise be useful.” I'er Osler, J., Rex v. 
White, 18 O. L. E. 640.

A decoy letter was placed in the post office for the 
purpose of trapping a letter-carrier, and the note 
enclosed was shown to the superintendent after having 
passed through the hands of one of the letter-carriers. 
The superintendent then had an interview with the 
letter-carrier, and accused him of the theft, telling him 
he had the bank-note in question in his possession, and 
the letter-carrier acknowledged his guilt. There was no 
threat or inducement, in fact, and the relationship of 
the superintendent to the letter-carrier was held not to 
lie in itself sufficient to justify the inference of coercion. 
The statement as to the possession of the bank-note, 
even if treated as a false statement, did not make the 
admission of the evidence improper. R. v. Ryan 
9 0. L. B. 137.

L 2



CHAPTER VI.

WHAT THE PARTIES DID OR SAID IN OTHER 
TRANSACTIONS.

The acts and statements of either party in other 
transactions or upon other occasions are, as a rule, 
inadmissible in evidence, as they generally afford no 
ground for any inference respecting the matter in 
issue. There is usually no reason to infer that, 
because a person acted in a certain manner on a 
certain occasion, lie acted in the same manner on 
another occasion.

But there arc cases in which things done or said 
by a party in some other transaction may lead up 
to or explain the transaction in issue, e.<j., by 
showing a series of acts or events, a systematic 
course of conduct, or a state of mind such as guilty 
knowledge, good faith or malice, intention, and in a 
few instances motive. When such is the case, 
evidence of these acts or statements is admissible if 
they bear closely on the matter in issue. But in all 
other cases evidence irrelevant to the issue will be 
excluded.

The parties cannot for obvious reasons be permitted 
to wander off into a discussion as to what they said and 
did on other occasions. Much time would be wasted and 
much unnecessary expense incurred, if the Court allowed
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them thus to raise issues which are merely collateral. 
In an action for the price of goods sold and delivered, it 
is wholly immaterial that the defendant owes money 
to other tradespeople besides the plaintiff. So if the 
question in issue before the Court lie whether the lieer 
supplied by the plaintiff to the defendant was bad, it is 
irrelevant to show that beer supplied by the plaintiff to 
other people was had, unless such other lieer was of the 
same brew (a).

But now suppose that A. has ordered goods on behalf of 
B. which the plaintiff has delivered to B., and that B. now 
refuses to pay for these goods on the ground that A. had 
no authority to order them on his liehalf. Here, the 
burden rests upon the plaintiff to satisfy the Court that 
A. had authority, expressed or implied, to contract in the 
name of B. ; and for this purpose he will lie allowed to 
prove that on other occasions, both previous and subse
quent, A. had ordered other goods, from himself and 
also from other tradesmen, for which B. had paid without 
demur. So if it lie necessary to prove that A. on a given 
occasion held a particular office, or acted in a special 
capacity, evidence is, as a rule, admissible to show that 
he held that office or acted in that capacity on other 
occasions.

In divorce suits the Court will receive evidence of 
adultery committed after the latest act charged in the 
petition, to show the character and tendency of the 
earlier acts of familiarity (fi).

The majority of the cases which fall under this 
head may lie grouped in three classes :—

(1) Acts of ownership.
(2) Facts showing system.
(3) Facts showing the state of mind of a party.

(a) Hulcomhe v. Jlewson, 2 Camp. .‘$91; cf. Hull inq ham v. Hea>l, 
27 !.. J. C. V. 241 ; Cockle, <>:$.

(/>) liixhhj v. Iioiltly, ;$0 L. J. P. M. & A. 2.'j.
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1. Acts of Ownership.

A party to an action is sometimes allowed to give 
in evidence acts which tend to show that ho is the 
owner of or possesses certain less extensive rights 
(such as manorial rights and easements) over lands, 
not in dispute in the action, as proof that lie owns 
or has the same rights over the land which is 
actually in dispute. But before he can do this, he 
must first satisfy the judge (r) that the following 
two conditions have been fulfilled :—

(a) That the acts are such that the jury may 
draw from them the inference that the person who 
did them owned or had the rights he claimed over 
the lands on or over which they were done ; and

(b) that these lands and the land in dispute 
have such a “ unity of character,” or arc so 
intimately connected that the jury may come to 
the conclusion that whoever owns or has rights 
over the former also owns or has the same rights 
over the latter.

If the judge decides that these conditions have 
been fulfilled, then it is for the jury to determine 
what weight is to be given to those acts.

(a) It is not easy to define precisely what acts will he 
deemed acts of ownership. Where a person is proved to 
have been in possession, he is deemed to be the owner ; 
and therefore all acts, which show that the person who 
did them was in possession of the land on his own 
behalf, are acts of ownership. They include :—a convey
ance of the freehold (rf), or a lease of the land (<■), or of

(«) /** v. Knii/i, 7 lllng. at ]). .TIKI.
(") Is* v. Kna/i, (Kx. Ch.) 2 lling. N. V. 10'.’.
(e) TyrwhiU v. II yuut, 2 11. & Aid. Mi.
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the mines and minerals under the land (/), inclosing the 
land (y) or putting up boundary stones (li), depasturing 
cattle or sheep (//), planting or cutting trees or hedges (»'), 
mending banks or repairing fences (/,), building a jetty 
on a foreshore (<), and the like(w).

But evidence will not be admitted (11) of an act which 
is equivocal, such as the mere habit of walking across 
the land. And an act, which would be held to be an act 
of ownership if done by a private person, will not lie 
received if done on liehalf of a statutory body which has 
no power to own land (o).

(b) The land, river, highway or other subject-matter 
of the action must have a unity of character with the 
land to which the evidence relates.

Thus, in Dor v. Kemp (p), where the land in dispute 
between the lord of the manor and the plaintiff lay 
between the highway and the plainliff’s inclosed land, 
the lord was allowed to show that he had conveyed other 
pieces of land lying on both sides of the same road and 
part of the same waste in order to show that he owned 
the disputed strip ; but not that he had conveyed other 
pieces of land within the manor which also lay beside a 
road, but which he had not shown were part of the same 
waste. Lord Denman, C.J., said (q) :—

“ If the lord has a right to one p.1 of waste, it affords no 
inference, even the most remote, that 'i lias a right to another 
in the same manor, although both may be similarly situated with

(/) Taylor v. 1‘arry, 1 Man. & O. (KM.
Ç./l /lof v. Kemn, sn/trti.
(A) Jenkins v. Ihmraren, 02 J. V. (Mil.
(i) Stanley v. While, Il liait, 332 ; Jones v. Williams, 2 M. & W. 

326 ; Cockle, (Kl.
Ik) Jones v. Williams, sn/trti.
U) la» Diemen's /aim/ lit. v. Marine llnartl, etr., [1906] A. C. 92.
im) Ami see y«i»/, pp. 121—123, 2S7.
(a) See Hanlmry v. Jenkins, [1901] 2 Ch. 401.
ill) /take of Senrastle v. 1'lark, 8 Taunt. 626.
( /<) 7 Bing. 336 ; 2 Bing. N. C. 102 ; ami see firmly v. Simyson, 

18 C. B. 831 ; and (Mats v. Ilerefonlshire County Connril, [1909] 2 
K. B. Û79.

(7) 2 Bing. N. C. at p. 107,
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resjKX-t to the highway. .Winning that all were originally the 
property of the same jierson, as lonl of the manor, which is all 
that the fact of their being in the same manor proves, no pre- 
si mint ion arises, from his retaining one part in his hands, that he 
retained another; nor, if in one part of the manor the hail has 
dedicated a portion of the waste to the use of the public, ami 
granted out the adjoining land to individuals, docs it by any means 
follow, nor does it raise any probability, that in another part he 
may not have granted the whole out to private individuals, and 
they afterwards have dedicated part as a public road ; but the case 
is very different with regard to those parcels which, from their 
local situation, may bo deemed part of one waste or common ; acts 
of ownership, in one part of the saine field, are evidence of title to 
the whole; and the like may be said of similar acts on part of one 
large waste or common.”

So, too, in a case in which the plaintiff claimed the 
whole hed of a river, he was allowed to prove that he 
had done acts of ownership upon the whole hed and 
both hanks of the river lower down stream, where the 
river flowed lietween his land and that of a third person ; 
and also that he had repaired the hedge which divided 
that third person's land from the river, as it formed a 
continuation of the hedge which divided defendant’s land 
from the same river (r). Parke, 13., said (*) ;—

“ The evidence of nets in another part of one continuous hedge, 
and in the whole bed of the river, adjoining the plaintiff's land, were 
admissible in evidence, on the ground that they are such acts as 
might reasonably lead to the inference that the entire hedge and bed 
of the river, and consequently the part in dispute, belonged to the 
plaintiff.

Ownership may lie proved by proof of possession, and that can 
lie shown only by acts of enjoyment of the land itself ; but it is 
inqmssible, in the nature of things, to confine the evidence 
to the very precise »jH»t on which the alleged trespass may have 
lieen committed : evidence may be given of acts done on other jwrts, 
provided there is such a common character of locality between 
those parts and the spot in question as would raise a reasonable 
inference in the minds of the jury that the place in dispute 
belonged to the plaintiff if the other parts did.

So I apprehend the same rule is applicable to a wood which is 
not inclosed by any fence; if you prove the cutting of timber in 
one part, 1 take that to be evidence to go to a jury to prove a right 
in the whole wood, although there is no fence or distinct boundary 
surrounding the whole; and the case of Stanley v. White (t) 1

(r) Jour* v. William*, - M. & W. ; see also Stanley \. White 
11 blast. 332 ; Karl of Ihinraren \. IJeiedh/n, lû Q. It. 'ill

(*) ;1 M. & W. at i». 331.
(f) 14 East, 332.
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conceive in to lie explained on thie principle : there wuk a con
tinuelle belt of treee, and acte of ownci-ehip on one part were held 
to be admieeible to prove that the plaintiff was the owner of another 
part on which the trespuee woe committed."

And where ft strip of land between inclosed ground 
nnd the high wit)’ communicates with open commons 
or other larger pieces of land, evidence of ownership of 
the commons or other lands is admissible to show that 
the strip does not belong to the owner of the inclosed 
land (m). On a claim of a several fishery over a large 
area, evidence that over certain parts of that area 
fishing rights exist which are inconsistent with a several 
fishery is admissible on the question whether the several 
fishery exists on the other portions of the area (.r).

It is on this principle that evidence was admitted of 
the rights of tenants in one manor to prove the rights 
of tenants in another, where the manors lielonged to 
the same lord and for centuries had been administered 
under one commission, and in each there were the same 
class of tenants who held their tenements by grants in 
the same words (z).

The two pieces of land must he closely connected 
both in character and locality. Consequently where a 
canal company created by statute, having power to 
purchase lands, made a new cut through different lands 
belonging to different owners, it was held, on a question 
arising over 100 years later, that, as the making of the 
cut did not necessarily involve more than the purchase 
of the actual lied of the navigation, the fact that the 
company owned the hank of the cut where it ran through 
other lands was not admissible to show that the company 
also owned the hank at the point in dispute (o).

The principle is not confined to questions of the 
ownership of land. Thus on an indictment of a parish

(n) Phtmbley v. Lock, ($7 J. V. 237 ; drore v. West, 7 Taunt. 39.
(.»•) Hanbury v. 'Jenkins, [1901] 2 ( 'll. 401.
(*:) Home v. 11 rent on, K It. & ( 75N.
(it) HoUis v. Hold finch, 1 It. & ('. 20.) ; and see University (1 alleye, 

Oxford v. Oxford ('brjtoration, OS J. P. 470.
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for non-rei>uir of a highway, the prosecution may put 
in evidence an indictment of an adjoining parish for 
non-repair of the continuation of the same road, which 
was either prosecuted to conviction or submitted to, in 
order to show that the road was a public highway ; for 
the road, !>eing continuous, could not have different 
characters in the two parishes (/>). And where common 
rights are claimed over land now inclosed hut formerly 
open, the plaintiff, on showing that it formed part of 
the common of the manor, may prove that he exercised 
common rights over other parts of the common (<•).

2. Fact* shniriiifi Si/stm.

Again, evidence of transactions which arc not in 
issue is also admissible whenever it is alleged that 
a party has pursued a systematic course of conduct 
which explains his behaviour in the transaction in 
issue.

The principle as to facts which establish a systematic 
course of conduct is thus stated by Lord Hrrschkll, L.C., 
in Mahin v. Attornry-Grnrral for Kew South Walin (il) :—

" It is undoubtedly not competent for the prosecution to ndituro 
evidence tending to -how that the accused hue been guilty of 
criminal nets other than those covered by the indictment, for the 
nun»»-c of lending to the conclusion that tbo accused is n |ierson 
likely from his minim 1 conduct or character to have committed 
the offence for which he is being tried. On the other hand, the 
mere fact that the evidence adduced tends to show the commission 
of other crimes does not render it inadmissible if it lie relevant to 
nil issue before the jury, and it may be so relevant if it bears urn 111 
the question whether the a ts alleged to constitute the crime 
charged in the indictment were designed or accidental, or to rebut 
a defence which would otherwise lie open to the accused.”

In that case the prisoners were indicted for the 
murder of a child entrusted to their care, and the

(A) A*. V. InhahitnutH of Itrhfhtêôlf llttrloir amt vtlirrs, lit I.. J.
II. r. ao.

fr) /VnoAm v. t’lnlerhitl, lilt L. J. <j. It. l.'t.*l,
(</) [1S!H] A. ('. at p. 65,

L
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1

question was whether evidence could lie given that the 
bodies of other children had lieen found in the gardens 
of houses occupied by the prisoners. It was held that 
such evidence was properly received as establishing a 
course of conduct pursued by the prisoners.

A good illustration of this matter is afforded by a 
recent case. The plaintiff sued a barber for negligence, 
alleging that he had contracted an infectious disease 
through the barber using razors and other appliances 
in a dirty and insanitary condition. In support of his 
case he tendered two witnesses who deposed that they 
had contracted a similar disease in the defendant’s shop. 
It was held that, as the negligence alleged was not an 
isolated act or omission, but was a dangerous practice 
carried on by the defendant, the evidence was admis
sible (r). Channel!., J., in this case said :—

‘‘It is not legitimate to charge a man with an act of negligence 
on a day in I Ictober and ask a jury to infer that he was negligent 
on that day because he was negligent on every day in September. 
The defendant may have mended his ways lsdore the day named in 
1 Ictober ; moreover, he does not come to trial préparai to meet all 
the allegations of previous negligence. There are many reasons 
why such evidence is not admissible on such an issue, liut where 
the issue is that the defendant pursues a course of conduct which 
is dangerous to his neighbours, it is legitimate to show that his 
conduct has lieen a source of danger on other occasions, and it is a 
legitimate inference that, having caused injury on those occasions, 
it has caused injury in the plaintiff's case also.”

Again, where prisoner was charged with obtaining 
money by a bogus advertisement offering employment, 
evidence to prove a guilty mind was accepted of there 
being found on him when arrested six letters, all similar 
to the letters in answer to the advertisement which were 
made the subject-matter of the charge, and of there 
being 2H1 more letters aw aiting delivery to him at the 
post office ; and this, although the last-mentioned letters 
had never been seen by the prisoner (/).

So where the prisoner left her lodgings without paying

(#-) Hales v. Kerr, 2 K. 1$. 001.
J ) It. v. <1 Q. 13. ]>. 19.
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the landlady, and it was alleged that each conduct was 
part of a regular system by which the prisoner fraudu
lently obtained board and lodging, evidence of pre
vious fraudulent departures from other lodgings without 
payment has been admitted as showing a systematic 
course of conduct (g). And where in an indictment for 
obscene words “ the intention of corrupting the public 
morals " is alleged, evidence that other books of an 
indecent and obscene character were found on the 
defendant’s premises is admissible (/i).

In It. v. Rhode» (i), where prisoner was indicted for 
obtaining eggs by fraudulently pretending by repeated 
advertisements that he was carrying on a substantial 
business, it was held that evidence was rightly admitted 
that persons other than the prosecutor had subsequently 
been deceived by similar advertisements, issued by the 
prisoner. It is true that Wright, J., at first doubted 
whether such evidence ought to l>e received, as the 
guilty mind might have arisen since the commission of 
the offence charged, but Lord Bussell, C.J., said (/,) :—

“ < >11 the whole I think the evidence wiih admissible on the 
ground that it showed part of n scheme to defraud persons by the 
pretence of carrying on an honest and Innni fate business. . . . The 
tr*1'suctions in all three cases were, therefore, connected by the 
advertisement which formed part of the scheme.”

15. l-'ui ts Showing the Slnte of Mind of n 1‘nrtij.
In many cases the Court is only concerned with 

the acts of a party, and does not stay to inquire 
into the state of his mind when lie did the act. In 
other cases, however, it is material to ascertain 
whether the party, at the time when he did the act, 
was aware of a certain fact or had formed a certain

(</) It. v. Wyatt, [1904] 1 K. 11. 188. Sec also It. v. Waif uni, 71 
J. P. 215 ; Jt.'x. Mean, 69 J. P. 27.

yh) II. v. Thomson, 64 J. P. 456 ; approved by I >a it Li no, J., in 
It. \. Ihirrmlunt/lt, [1906] 1 K. 11. at p. 212.

(/) [1899] 1 <*. 13. 77.
(1) /but. p. 82.
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intention, or eoncoived u fraudulent design. It is 
proverbially difficult to discover wlmt is passing in 
the mind of a man. lienee, for this purpose the 
strict rules of evidence are relaxed, and inquiry 
may be made into other transactions in which that 
party was concerned, if they throw any light on the 
transaction in issue. In short, whenever the state 
of mind in which a party did an act is material, 
anything which that party said or did in the 
transaction is admissible ; and so is anything which 
he said or did in any other transaction, previous 
or subsequent, if it tends to explain the state of 
his mind when he did the act.

We will deal first with civil cases. In every action 
based upon the representation which is alleged to 
have lieen fraudulently made, the burden lies upon 
the plaintiff to give affirmative evidence as to the state 
of the defendant's mind at the time when he made the 
representation. Did he intend to mislead the plaintiff ? 
Did he know that his representation was untrue'/ In 
order to answer these questions, the plaintiff is allowed 
to lay liefore the Court evidence of other similar repre
sentations fraudulently made hy the defendant. Thus, 
in an action against a company to recover a sum of 
money obtained hy them from the plaintiff through a 
fraud of the defendant’s agent, committed with their 
knowledge and for their benefit, evidence of similar 
frauds committed on persons other than the plaintiff, 
hy the same agent, in the same manner, with the know
ledge and for the benefit of the defendant, was held 
admissible on behalf of the plaintiff (/).

In any action brought for libel or slander published 
on a privileged occasion, it lies upon the plaintiff to

(/) Make v. Albion Life Assurance Society, 4 C. V. D. V4 ; liâmes 
v. Merritt, 15 T. L. It. 419.



127 Or n K h Transactions.

prove malice in the defendant, and for this purpose lie 
may give in evidence any words, as well as any act, of 
the defendant, whether prior or subsequent to the pub
lication sued on, which throw any light upon the con
dition of the defendant’s mind at the date of that 
publication (in). Evidence of such other transactions 
may also be given in aggravation of damages. As 
Lord Esher said, in Praed v. Graham (n), “ The jury 
. . . are entitled to look at the whole conduct of the 
defendant from the time the libel was published down 
to the time they give their verdict.” But the plaintiff 
is not entitled to call evidence to show that the defen
dant had a general disposition to libel jieople (<>).

Again, whenever a defendant pleads insanity as a 
defence to an action of contract, it is not enough for him 
merely to prove that he was insane at the date of the 
contract ; he must give some affirmative evidence to 
show that the plaintiff knew that he was insane. For 
this purpose it is admissible for the defendant to show 
by the evidence of third persons that his lunacy at or 
about the time of the contract was so obvious that every
one who had transactions with him must have been 
aware of it. Thus in Beat an v. M‘Donnell (p), which 
was an action to recover a sum of money paid by the 
plaintiff as a deposit on the purchase of an estate, on the 
ground that he was a lunatic, and therefore incompetent 
to contract, evidence was received of his conduct before 
and after the transaction, to show that the lunacy was 
of such a character as would be apparent to the defendant 
when dealing with him.

So ill criminal cases, the leading principle is that 
evidence of all matters which are irrelevant to the

(»f) Peanon v. Leiimit re, ô Man. & Ü. 700; and see Udgera on Libel 
and Slander (4th edition), pp. 326 et tetj. 

fh) 24 <d. 1$. 1). at p. do.
(o) Scott V. Sampàüu, 8 (j. 13. D. 491.
(;>) 10 Ex. 184.



issue will bo excluded. Hut to this there is the 
exception that evidence will be admitted of any 
facts which tend to explain or throw light on the 
transaction in issue, as, for instance, to establish a 
systematic course of conduct, or to show criminal 
intention or guilty knowledge in the mind of the 
accused, or to rebut the defence that the criminal 
act was done accidentally or undesignedly. Our 
law, for instance, is always extremely careful in 
criminal cases not to allow any evidence to be 
given, until after conviction, of any other offences 
committed by the prisoner or of any previous con
viction recorded against him. Nevertheless, such 
evidence will be admitted when it is necessary 
to determine in what mind (ijiio unimo) or with 
what intention he did the act with which he is 
charged. And then not only is such evidence 
admissible in chief us part of the case for the 
prosecution, but if the prisoner elects to give 
evidence on oath, he may be cross-examined ou 
such matters.

Thus, if a prisoner is charged with knowingly passing 
had coins, evidence of his passing had coins on the 
previous day, or of any other had coins being found on 
him at the time of his arrest, would be admissible (7). 
And upon an indictment for uttering a forged bank
note, knowing it to lie forged, evidence is admissible (to 
show the prisoner's knowledge that the note mentioned 
in the indictment was a forgery) of his having a short 
time previously uttered another forged banknote of the 
same manufacture, and of there being a number of 
others also of the same manufacture in circulation with
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f <i) U. v. Jurat, Ï Cox, M.
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prisoner's handwriting on the hack of them. As 
Heath, J., said in It. v. Hall (r),—

“ Everything that you said or did was proper to bo admitted to 
show your knowledge of the forgery.'1

In cases of arson, evidence may he properly given of 
previous fires that prisoner has ex|terienced on his 
premises (*), and of any suspicious circumstances 
attending such previous fires, if such evidence shows 
the state of his mind at the time the alleged offence 
took place. In poisoning cases, evidence may be given 
of previous deaths by poisoning (/) in which the 
prisoner was implicated. So, if a person charged with 
embezzlement sets up as his defence that his omission 
to hand over to his employer the moneys which he had 
received for him was the result merely of forgetfulness, 
and that the corresponding errors in his accounts were 
accidental, it is oj)en to the prosecution to give evidence 
of other non-payments not charged in the indictment, 
and of other errors, all telling against the interests of 
the employer («).

With reference to the particular crime of receiving 
stolen goods, knowing them to have been stolen, the 
Prevention of Crimes Act, 1871 (r), provides :—

“ Where proceedings are taken against any person for having 
received goods knowing them to be stolen, or for having in his 
possession stolen property, evidence may bo given at any stage of 
the proceedings that there was found in the possession of such 
person other property stolen within the preceding period of twelve 
months (x), and such evidence may bo taken into consideration 
for the purpose of proving that such person know the property to 
be stolen which forms the subject of the proceedings taken against 
him.”

(r) 1 ( ’amp. 324.
(s) //. v. ft rat/, 4 F. & F. 1102.
(0 It. v. fleering, 18 L. J. M. C. 215 ; Cockle, 04.
(«) It. v. RwhartUvn, 2 F. & F. 343.
(c) 34 & 35 Viet. c. 112. a. 10.
(r) That is, preceding the commencement of the prosecution not 

the commission of the offence. It. v. Harding, 53 Sol. Jo. 702.
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Hawkins, J., has thus construed this provision (//):—

" If you find other stolen property in the possession of the 
person charged ns a receiver at the same time that you find the 
propOTty with regard to which you are charging him with receiving, 
you can prove that you did so find such property if it be 
property stolen within twelve months preceding. 1 do not mean 
to soy that you must find the prnitertv the subject of the indictment 
ami the property with regimi to which you are seeking to give 
evidence at the same identical moment. It would !h- enough . . . 
if a police constable . . , came hack to the premises of the licensed 
where he had found the first lot for a further search, and on such 
search succeeded in finding there more stolen ]iro|s-rty stolen within 
the required period . . . that is substantially a finding at the same 
time."

The prosecution must prove that ttie other goods 
found, not those the subject-matter of the-indictment, 
were stolen, and that they were stolen within the 
preceding twelve months; otherwise the evidence is 
inadmissible <_), and such other goods must be found on 
the prisoner's premises at the same time as the goods 
specilied in the indictment ; it is not sufficient to show that 
they were on the prisoner’s premises at some period during 
the preceding twelve months. Hence, no evidence can he 
given of the fact that the prisoner received other stolen 
goods during the preceding twelve months, if he parted 
with them Itefore he was found in possession of the goods 
which he is now charged with receiving (a).

The same section of the statute, in order to facilitate 
proof of guilty knowledge in cases of receiving stolen 
goods, contains a further provision that where pro
ceedings are taken against any person for having 
received goods knowing them to have been stolen, or for 
knowingly having in his possession stolen property, and 
evidence has been given that the stolen property has 
been found in his possession, then, if such person has 
within five years immediately preceding been convicted

(y) It. v. Carter, 12 Q. B. I). 522.
fi) II. v. (tirai, 22 T. L. R. 720.
(a) It. v. Carter, mprd; It. v. Hrm/e, 14 Cox, NS; hut see It. v. 

Uovlawt, [1910] 1 K. B. 45S.
L.E. M
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of any offence involving fraud or dishonesty, evidence of 
such conviction may he given against him, provided that 
he lias been given seven days' notice in writing of the 
intention to do so.

On an indictment for obtaining, or attempting to 
obtain, money or goods by false pretences, it is necessary 
for the prosecution to give some affirmative evidence to 
show that the prisoner knew that his representation was 
false. Evidence, which raises merely a suspicion that he 
knew this, will not be sufficient (ft). Hence it is open to 
the prosecution, as in civil cases of fraud (<•), to give 
evidence of any similar transaction which throws light 
upon the state of the prisoner’s mind, at the time when 
he made the false pretence charged in the indictment. 
This is now clear law ; although it was at one time 
thought that on charges of obtaining goods or money by 
false pretences evidence of other similar offences com
mitted by the prisoner was never admissible, either to 
prove a general course of conduct or a guilty mind. 
This opinion was based on an erroneous view of the 
decision in It. v. Holt (</), where prisoner was charged 
with obtaining money by a false representation that he 
had authority to collect it. Evidence was tendered of 
similar representations by the prisoner, both before and 
after ; the constant repetition of such a statement does 
not go to show that the person making it had a guilty 
mind ; it is equally grod evidence of bonajUUt, and it 
was not admitted.

Blaceiivbn, J., («•) put the decision in It. v. Ilolt on 
its real basis when be said :—

“ There the iillegisl false pretence was an assertion of authority 
to receive the money, and the question was authority or no 
authority. The evidence was wholly irrelevant.”

(A) ft. v. />i#e/rariy, 73 J. V. all.
(r) See unit’, p. 1 jii.
Id) 30 L. J. SI. t'. 11.
(») It. v. f'moi, L. II. 2 <_'. V. K. I2s.
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And Lord Rdhsbll, C.J., in the case of //. v. ltho< 
said in reference to 11. v. 11»It :—

“ There the false |iretnneo charge 1 was a distinct anil separate 
transaction, and the fact that the prisoner had subsequently made 
a similar false pretence had no Warring on his guilt or innocence of 
the particular charge" preferred.”

In other cases of false pretences such evidence lias 
lieen freely admitted. Thus where prisoner obtained 
loans from pawnbrokers by depositing sham jewellery 
with them, falsely pretending it to he real, evidence of 
previous transactionsof similar character was received (.'/). 
Lord Colkridob, C.J., said :—

“ It soeiiiH clear upon principle that when the fact of the prisoner 
having <lone the thing charged is provtsl, and the only remaining 
question is whether at the time he did it he had guilty knowledge 
of the quality of his act or acted under a mistake, evidence of the 
class received must he admissible. It tends to show that he was 
pursuing a course of similar acts, and thereby it raises a presump
tion that he was not acting under a mistake.”

In another case a prisoner obtained money by giving 
cheques which were subsequently dishonoured. Ho was 
tried and acquitted on one charge, and next day charged 
on three others. To show guilty knowledge the prose
cutor in the previous day's case was called, although 
in that case the jury had acquitted the prisoner of 
guilty knowledge ; and his evidence was held rightly 
admitted (/«); Lord Ruhsbi.l, C.J., saying:—

*' It was relevant us showing a course of conduct on the part of 
the accused, and a belief on his puit that the cheque* would nut 
he met.”

Even when the only evidence available for such a 
purpose is evidence of transactions subsequent to the 
one on which the prisoner is charged, the evidence is 
admitted if it proves the course of conduct connoting a

(/) [1899] I Q. B. at p. 82.
(<f ) It. v. f'ramia, ait/inl.
(it) It. v. tltlu, 11900] 2 U. B. 738. And see It. v. Wal/onl, 71 

J. I*. 213 ; It. v. fortI», 09 J. 1*. 27.
M 2
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guilty mind (i). If, however, the evidence merely proves 
that the prisoner is a swindler it is not admissible (,/').

A recent case (A) may perhaps he considered as having 
lieen decided under this head.

It was an apjieal against a decision of Quarter Sessions 
on appeal from Cheltenham Petty Sessions, convicting 
appellant for driving a motor-car through the promenade 
at Cheltenham at a speed which was dangerous to tlm 
public having regard to the circumstances of the case. 
On the apjwal to Quarter Sessions evidence was ten
dered and received, in spite of appellant's objection, ns 
to the traffic which was usually in “ the promenade ” at 
the hour of day at which the offence was committed, 
though it admittedly was not there on the day in 
question. This was done, no douht, to meet the require
ments of snh-s. 1 of s. 1 of the Motor Car Act, 1903, hut 
Lord Ai-vkustonr, C.J., held that the evidence was 
rightly received apart from the Act.

In another recent case such evidence has lwen 
admitted in a charge of procuring aliortion, Lord Alvku- 
stonr, C.J., however, doubting whether there was 
sufficient connection lietween the offence charged and 
the previous offence in evidence to establish a cournr of 
conduct (/). Buay, J., in this case, said :—

“ A careful examination of the cases where evidence of this kind 
has been admitted shows that they may lie grou|*Ml under three 
heads :—

(1) Where the prosecution seek» to prove a system or course of 
conduct.

(2) Where the prosecution seeks to rebut n suggestion on the 
part of the prisoner of accident or mistake.

(:t) Where the prosecution seeks to prove knowledge by the 
prisoner of some fact " (»»).

(i) See, for instance, It. v. I'oo/ier, 1 Q. 11. D. 19 ; It. v. \\'i/ntt 
[1901] 1 K. B. 1SN ; It. v. Sw it It. 2(1 Cox, KIM.

It. v. h’ithtr, [1910] 1 K. If. 149. 
hi) Kinvs v. ffoiiAins, [190ft] 2 K. B. 1.
(/) It. v. Itmil. [1906] 2 K. B. 689; and see It. v. Smith, 20 Cox, 

804, and It. v. Ithmlei, a I, Is, p. 12,"i. 
tin) Ihiil. at p. 414.
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In all such casus, evidence, admissible on this prin
ciple, will not lie excluded merely because it tends to show 
that the prisoner has been guilty of other offences(wihi).

U menti Eciileiuc oj diameter.

Evidence of general good or had character 
must be carefully distinguished from evidence of 
previous offences or special instances of mis
conduct on other occasions, and also from evidence 
of previous convictions. It is only the latter two 
kinds of evidence which are ever admissible ill 
the cases with which we have dealt in the last 
section of this chapter. General evidence < f a 
prisoner’s bad character or reputation cannot be 
given to show his state of mind at the time when 
he did a criminal act ; still less call evidence that 
he has a general tendency or disposition to commit 
a certain class of crimes (n).

The prosecution cun never in the first instance 
give evidence that the prisoner liears a bad 
character. The prisoner, on the other hand, 
may always give evidence at the trial that ho has 
hitherto borne a good character ; but, if he does 
so, it will then be open to the prosecution to show 
<he contrary, if it can (u). Moreover, by s. 1, 
sub-s. (f), of the Criminal Evidence Act, 18118, 
if the prisoner elects to give evidence on oath, and 
when in the box asserts his own good character, 
or gives evidence against any other person charged

(huh) It. v. ('hit mm, [1909] 2 K. It, 94«5.
(/<) See the remarks of Lord llBliscilKLL, L.C., in Mnliu v. 

.\ltoniej/~(ieneral of Xew South Wale*, [1894] A. C. ut ]». 05, cited 
unir, p. 123 ; and see also It. v. l'ùhrr, [1910] 1 K. It. 149.

(«) H. v. ItowtoH, 34 L. J. M. C. Û7 ; L. & V. 520; Cockle, 72.
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with tin- same offence, or if the nature or the 
eoinluct of the defence involves imputations on the 
character of the prosecutor or liis witnesses, he 
may lie asked and will lie required to answer not 
only questions tending to show he has been guilty 
of other offences or been previously convicted, but 
also questions to show that lie is of bad character 
generally (/i). After moreover, it is
customary for the prosecution to call witnesses us to 
the prisoner's general character and reputation for 
the information of the Court in determining the 
sentence to be passed ( /#/»),—for instance, to assist 
the Court to come to a conclusion whether a con
victed prisoner over 111 and under 21 years of age 
should be recommended for the “ Borstal system ” 
or not (i/).

Where a prisoner is indicted not only for an 
offence but also for being a “ habitual criminal,” 
the Court proceeds to the trial of the second charge 
after conviction on the first, and on that trial the 
Court may, if it thinks tit, permit evidence to be 
given of the prisoner’s general character and repute 
as a part of the ease for the prosecution (<•).

In no other ease can the prosecution give evidence 
of the general bud character of the prisoner.

Again, the general character or reputation of the 
prosecutor in any criminal case is, as a rule, wholly 
immaterial, nor cun any inde)>eiidcnt evidence he given

(/>) Thine pln\i-iuli- are fully dixcuweil, /<»f, |i. 201.
[/>]•) See, for example, //. v. \ntlall, 7d J. 1*. :»0; //. v. Whitnnan, 

ihiil, 102 ; ami II. v. /V«/#wn/«, ihiil. 280.
(y) Prevention of Crime Act, loos (N Kdw. VII. c. .ill), 1 ‘art I.
(/• Prevent'un of Prime Act, 1ÎH18, s. 10. Apjtondix ; and aeu 

LPJ 11. v. Turner 10J 1 K. 15. «'HO ; 11. v. WuUir, ihiil.
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of this. If, however, he goes into ttie witness-liox and 
gives evidence, lie can, of course, he cross-examined as 
to credit like any other witness ; hut his answers 
generally cannot he contradicted («). To this general 
rule, however, there is one exception. In cases of rape 
or indecent assault evidence may be given to show that 
the prosecutrix is of generally immoral character (/). 
She may he asked whether she has had connection with 
other men ; hut then the prosecution is bound by her 
answer, and cannot call evidence to contradict her (a). 
She may further he asked whether she has had connection 
w ith the prisoner on other occasions, and if she denies 
this, evidence may lie called to contradict her (*), for 
this is relevant to the issue of consent or no consent.

Such evidence is in jioint as making it so much the 
more likely that she consented on the occasion charged 
in the indictment " (//>.

In civil cases, evidence of good or bad character is 
generally irrelevant and inadmissible, unless character 
is of the substance of the issue U). It is a defence to an 
action for breach of promise of marriage that the 
plaintiff at the date of the promise was a woman of 
general immoral character, unless the defendant was 
then aware of this. So, proof that the plaintiff, after 
the promise, became unchaste will release the defen
dant («1. In actions for seduction, evidence of the bad 
character of the person seduced is admitted in reduction 
of damages ; but the evidence must refer to a time prior 
to the seduction (an). In actions for defamation, evidence 
of the plaintiff's general good character is held irrelevant,

(*) See /tod, ])]i. 53ô, o3(>.
(t) If. v. Tt*»in!/(un, 1 Vox, 48 ; and see, as to sentence, If. v. 

IHt'ktumn, 73 J. 1\ ‘JN7.
(w) If. v. Ilolwrs, L. IV 1 C. V. IV 334.
(xj If. V. Miry, IN (V It. 1>. 4SI.
(f/j l\r Lord VoLKlillKiE, V.J., ihid. at p. 4sI.
V-) Klaam v. l a unit, 2 Ks]>. ,iH3.
(ff) •hua» v. •lamr», IN L. T. 248.
[aa) W rnj v. Wail in», 7 V. & 1*. 308; Cockle, 71.
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even though a justification in pleaded (/>). Where the libel 
charged the plaintiff with incompetent'y as a surveyor, 
he was not allowed to travel out of the record by show
ing that he had, at other times, acted competently in 
that capacity (c). The defendant in an action for 
defamation can give general evidence of the plaintiff's 
had character, subject to the provisions of Order XXXVI., 
r. 37, of the It. 8. C. 1883, which is as follows :—

“ In action* fur libel or blunder, in whirl] the defendant doe- nut 
by his defence i--ert the truth of the htatcincnt complained of, the 
defendant *hull not be entitled on the trial to give evidence in 
chief, with a view to mitigation of damage*, a* to the eircutn- 
staiioe* under which the libel or dander wa* published, or a* to the 
character of the plaintiff, without the leave of the judge, unliw 
-'■veil day* at lca*t before the trial he furniahe* particular* to the 
plaintiff o| the matter* a* to which he intend* to give evidence."

Although general evidence of reputation is admissible, 
evidence of rumours and suspicions to the same effect 
as the defamatory matter complained of is not admis
sible ; nor is evidence of particular facts or circum
stances tending to show the disposition of the 
plaintiff (</).

The preceding rules determine what facts are 
relevant in legal proceedings, lint, as the case 
proceeds, evidence which was at first irrelevant 
may become admissible. For example, although 
as a rule no evidence may be given in criminal 
cases of the prisoner’s had character or pluvious 
convictions or other offences (<■), yet as we have 
just seen the prisoner’s conduct of his ease may 
render such evidence admissible. In a civil ease,

(/») ( 'muuntil v. JtùhanUou, It. i M. 300.
(f ) Urine v. ltazalifetlc, 3 Ex. 0H2.
(*/) Sa,ft v. Sum/HHiu, H Q. 1$. D. 4ÎJ1 ; Ml v. I\trkr, 11 Ir. <\ L. 

liep. 4111. See further on this matter (Algers on Libel and Slander 
(4th edition), p. 371.

(#•) For the rule and exceptions, see ante, pp. 134, 13Û.
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too, reckless cross-examinutiou may let in evidence 
which was not admissible in chief. Thus, if a 
witness be cross-examined as to part of a conversa
tion with a third iktsoii on an occasion when the 
parties were not present, he may be asked in 
re-examination to give the whole conversation. 
Again, if an entry in a book be tendered in 
evidence, or a witness uses a book to refresh his 
memory, and the cross-examining counsel takes 
the book and asks questions about other entries 
in it, he makes those other entries evidence as part 
of his case (/). So, too, if part of a document be 
put in evidence, the adverse party is entitled to 
have read all other passages which are connected 
with or qualify or explain the passage which has 
been read, but he is not entitled to have read any 
passages which have nothing to do with it (;/). 
If a letter be put in, the reply also becomes 
admissible. Moreover, statements which are 
irrelevant may be let in, either by the other 
party not objecting in time (li) or by his express 
consent.

Lastly, it may not be out of place to mention 
here that matters clearly relevant may sometimes 
be excluded either on grounds of public policy (/), 
or out of regard to public decency. Thus, the 
Court will not allow a husband to say that a child 
born of his wife after marriage is illegitimate (A),

if) f i m/or 1/ \. Tarer nor, (i (’. iV l\ sit p. 281.
(f/) Soe I fa rhi/ v. (hise/cf/, l 11. iV N. 1.
ill) Hohinson v. Ikieits, Ô (j. 1$. 2(>.
(/) 8ec /mut, pp. 241, 28V.
(/.•) (Inanlians of Solti in/latm \. Tomlinson, 4 C. 1 \ \). .‘i4<i ; but 

see ronlett 1‘hiviji t'ase, [1V03J A. C. 39Û.
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nor a wife to prove non-access, 
Divorce Court (Z). These mutters 
a subsequent chapter (w).

(/) Evidence Further Amendment A< 
(»i) Sec Book IL, Chajt. V.

except iu the 
are discussed in

;t, 1 Stitt, s. 3.



CANADIAN NOTES.

EVIDENCE OF SIMILAR ACTS.

In an action on a bond against two sureties, one of the 
defendants set up the defence, and gave evidence, that 
his signature to the bond laid been obtained by fraud. 
The evidence of his co-defendant was tendered for the 
purpose of showing that his signature to the bond laid also 
been so obtained, which was rejected as inadmissible.

It was held that the evidence so rejected was 
admissible, as showing a fraud practised on him witli 
respect to the same instrument, by the same [lerson, and 
at or about the same time as the alleged fraud on the 
other defendant, and because it was confirmatory of the 
evidence of such defendant.

1‘er AUMovH, J. : “ It seems to me, having regard 
to these general principles,"—(cited from Taylor on 
Evidence in the previous paragraph),—“ that the evidence 
of the defendant Clarke ought to have been received to 
prove the fact that his signature had been obtained to the 
bond by a similar fraud to that which, according to 
liohinson's evidence, had been practised upon him, hi 
procuring his signature to it, liecause the fraud was 
practised with respect to the same instrument, and by 
the same person, and at or about the same time, and 
because the evidence of Clarke that it had been practised 
upon him was confirmatory of the evidence of Robinson 
that it bad been practised upon him." Tlir ll«(< rhm 
Mutual l-'ire liiHimnirr Cu. v. Ilaliiiiiuni i t til., 4 O. II. 296.

In a prosecution for obtaining a promissory note 
with intent to defraud, and inducing another to make a
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promissory note with like intent, the circumstances of 
the particular fraud were proved, and then evidence was 
given of similar frauds on others, showing that the 
defendant was at the time engaged in practising a series 
of systematic frauds on the community. It was held that 
this evidence was properly received. //<■;#. v. //ope, 17 
O. H. 403.

In an action by an insurance company to set aside a 
liolicy of life insurance issued hy it on the ground that 
the policy was secured hy fraud of the assured and the 
assignee of the policy, evidence is admissible, as hearing 
upon the fraudulent intent of the assignee, that in other 
cases, before as well as after, he had engaged in other 
transactions of a like character with the same fraudulent 
intent. Mutual l.il'r hotarainr Co. v. Jonah il a!., 1 
Trueman, N. 13. Kij. 482.

Un a charge of wife murder, the Crown sought to 
prove that the prisoner had lieen with evil design 
accumulating insurance on his wife’s life. It was held 
that evidence of various applications for insurance, 
though in some cases resulting in a rejection of the risk, 
was admissible, all Iteing made practically at the same 
time, and forming part of one transaction, which could 
projierly he given as a whole, liaj.x.Hammond, 2!) 0.11. 
211.

Claimin' brought action for assault against the 
defendant. The assault took place on the occasion of an 
expected light between two persons, one of whom was 
plaintiff's nephew. The plaintiff, when going forward 
towards his combatant, was assaulted by the defendant, 
who got in a light with him and hit his hand severely. 
Defendant’s counsel proposed to ask plaintiff, on cross- 
examination, as to a number of lights in which he was 
Haiti to have been concerned, hut the learned judge 
refused to allow this, the counsel being unable to state 
that it was intended for the purpose of testing the
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plaintiff s credibility. It was held that the evidence was 
rightly rejected, and further, that the erroneous exercise 
of discretion in refusing to allow questions on cross- 
examination which were irrelevant to the issue would lie 
no ground for a new trial. The ruling to this effect 
seems to depend upon !I7 Viet. c. 7, s. it-t. Ilifkrtf v. 
I'ilzfffnilil, Il V. C. Q. II. 303.
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PROOF.

CHAPTER I.

DIFFERENT KINDS OF PROOF.

It Ims been already pointed out that, as the day 
of trial draws near, each litigant must ask himself 
two important questions : —
(i.) What facts shall I he allowed to put iu 

evidence before the Court at the approaching 
trial ?

(ii.) In what way or ways will the Court allow 
me to prove those facts?

With the first question we have already dealt. 
In this Rook we will discuss the different methods 
by which the Court permits a party to prove a 
relevant fact. In other words, wo now pass from 
Relevancy and proceed to consider I‘roof.

It is most important always to hear in mind the 
distinction between these two branches of the Law 
of Evidence. Everything that is irrelevant will he 
rigorously excluded at the trial. And all relevant 
facts must lie proved in a legitimate way ; a fact 
may he most material, still that is no reason why 
either party should he allowed to prove it by hear
say evidence. Counsel, when laying their client’s
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case before the Court, must not only keep rigidly to 
what is relevant, they must also be prepared to 
prove all relevant facts by admissible evidence. 
Henceforward in this volume we shall take it for 
granted that every fact, the method of proving 
which we are considering, is admittedly relevant.

“ Different kinds ot evidence,” as Lord Esher, 
M.R., says in Lucan v. “may be used
to prove the same fact.” Thus, if the defendant 
to an action of debt has pleaded payment, he may 
prove that he paid the debt in several ways. He 
can go into the box and swear that he paid it in 
cash on a particular day to the plaintiff or his agent, 
giving details if required as to the place ; us to 
the coins in which, he paid it, who was present, etc. 
Or he may produce a receipt signed by the plaintiff, 
or prove that the plaintiff had verbally admitted to 

third person that lie had been paid. Or, if 
the facts admit, he may do all three of these; for 
the existence of documentary evidence will not ex
clude the oral. So the handwriting of a document 
may be proved in five different ways (mi), some of 
which arc more cogent and convincing than others. 
It has often been laid down that “thebest evidence 
only is receivable in our Courts.” Hut this maxim 
is misleading unless it be considerably qualified and 
explained (/d. It certainly docs not mean that a 
judge can exclude one method of proving a fact 
merely because he regards another method of 
proving the same fact as more satisfactory.

(«) [tsei]2a n. nt i>. ini.
(no) See ootr, p. 40.
(/>) For a discussion of this topic, see y ost, pp. 301, and 493—490.

68
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l'-vory fact must l>e cstalilishod by the evidence 
of witnesses, or of documents, or of tilings other 
than documents—that is, by oral, documentary, or 
real evidence. But a witness is not allowed to give 
in evidence every fact which lie regards ns throwing 
light upon the question in dispute. He must con
fine himself to answering the questions asked by 
counsel. Many a witness is greatly disappointed 
because lie is not permitted to state in oi>en Court 
matters which lie regards as most material. What 
other people told him, for instance, will he ex
cluded (<•). Again, not every writing which contains 
some reference to the matter in " '* admissible
in evidence as “ a document in the case Some
documents are primary evidence, some are secon
dary evidence, some arc not evidence at all, though 
a layman might deem them material.

W bother a fact he established by the evidence 
of witnesses or of documents or of things, the 
evidence must lie either direct or circumstantial 
—in other words, it must either go straight to 
establish the fact in issue or it must tend to 
establish certain minor facts, the effect of which 
is to prove the fact in issue. Again, if we look 
at the nature of such oral, documentary, or real 
evidence, we shall find that each piece of it must 
he either primary or secondary—that is, either 
the original witness, document or thing is produced 
in Court (this is primary evidence) or only some 
report, copy or model (this is secondary evidence).

(<) bxcept m the eases hpeeified 
p. :U)2.

(rf) See/wt, pp. 172, 360.

0661
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Secondary evidence, on its production, discloses 
the fact that there is, or once was, evidence in exist
ence superior to itself. Thus, one man’s recollec
tion of what unotlier aaid, or a copy of a material 
document, is secondary evidence. In other words, 
secondary evidence does not pretend to be original ; 
it confesses that it is not the best evidence conceiv
able. But in certain circumstances it is admitted 
either for the sake of convenience, or for reason of 
publiepoliejr, or because it is the best evidence obtain
able. And here the maxim that the best evidence 
only is receivable applies in full force ; and secondary 
evidence will not lie admitted until it is clear to the 
judge that primary evidence is unobtainable.

The existence of direct evidence does not exclude 
circumstantial ; nor will circumstantial evidence 
exclude direct. The presence of oral evidence will 
not exclude either documentary or real, nor will the 
existence of real evidence exclude either oral or 
documentary. But the existence of documentary 
evidence docs in some cases exclude oral (r) ; aud 
the existence of primary evidence does as a general 
ndo exclude secondary (/"). Secondary oral evi
dence, which is usually called “ hearsay,” will not, 
as a rule, be admitted even where there is no pri
mary oral evidence available (;/). Secondary docu
mentary evidence, on the other hand, is generally 
admitted, if the corresponding primary evidence 
cannot be produced (f/).

(r) See lîook II., Clin]). III., ]>. 167.
(/) See Book 11., Cliu]i. VIII., p. 30*2.
iy) See Book II., Chap. VIII., p. 302.
(A) Sec Book II., Chap. IX., p. 360.

LeK. N
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Thv law docs not require the fullest proof of a 
faet which the circumstances admit. The law 
prefers quality to quantity. If two credible 
witnesses have deposed to a certain fact and have 
not been shaken in cross-examination, it is not 
necessary, nor is it always expedient, to go on 
calling other persons who were present ; their 
evidence may only weaken that which has already 
been given. I’rimii facie proof is, as a rule, 
sufficient ; it is not necessary to prove every fact 
up to the hilt.

Thus, if a letter tie properly addressed to A., and 
posted, with the postage prepaid, and if it has nut been 
returned through the Dead Letter Office, the jury will 
infer- almost as a matter of course—that A. received it ; 
and the burden rests on A. to prove that he did not ft). 
The jury will also infer that A. received it at the time at 
which it would be delivered in the ordinary course of 
postal business. The sender is never held answerable 
for any delay in the post (/.), and indeed by several 
statutes proof of the posting of a properly addressed 
and prepaid envelope containing a notice is to lie 
deemed sufficient service of that notice (/).

Again, it is not necessary to call a witness who can 
swear that he did post that particular letter. It is 
generally enough if the writer of the letter can swear 
that lie handed it to the clerk whose duty it was to carry 
letters to the post (m), or even that he placed the letter 
in question in the post-bag, box, or other receptacle in 
which his business letters were always placed if they are

(i) I Id/ n ii v. Il'nm-H, 1 C. M. & H. 2.Ï0 ; ./on* v. Hrml f thlrat 
llui/ii'ay lltinjil .No* >'/ii, V. A., October l.ith, ItHiti (not reported).

(!) .Sfodtrii v. i 7 M. & W. ôli; lion/ v. Aunt /.»»•/«- 
toron*//,, 12 V. 11. 2.V2.

(/) See, for instance, ltunkruptcy Act, lss:i, r-. 142 (ill Appendix) ; 
Interpretation Act, Issu, „. 20, /****/, p. 100.

(m) //.IWi/c/fvn v. AYniii, 4 Vamp. 1!I0 ; Cockle, 57.
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intended to lie posted. In the latter case it is usual to 
call a clerk to state that at regular intervals he, every 
day, carried to the post all letters placed in that 
receptacle. From this evidence the jury will generally 
infer that the letter was posted, though it is open to 
them not to do so (it). So, whenever a letter is sent by 
hand and delivered at the oltice or residence of the 
jierson to whom it is addressed, or handed to any clerk 
or servant of his, it will lie assumed, until evidence to 
the contrary is given, that the letter reached the hands of 
the person for whom it was intended (<>). Again, where 
attestation is necessary to the validity of a document, 
and the signature to it has been witnessed by two or 
more attesting witnesses, it is sutlicient to cull one only 
unless more than one is required by law ; and, if all the 
attesting witnesses lie dead, it is sutlicient to prove the 
handwriting of any one.

Several statutes have lieen passed which render jirinui 
Jarir proof sutlicient. Thus, the “Law List" is admis
sible as /irimâ facie evidence that everyone whose name 
appears in it as a solicitor is qualilied to practise (yi). 
The “ Medical llegisler " is yirimii facie evidence that the 
persons specified therein are duly registered medical 
practitioners (<y). A certified copy of an entry in the 
“ Register of Newspaper Proprietors " kept at Somerset 
House is “ sutlicient evidence of all matters and things 
thereby appearing, unless and until the contrary thereof 
he shown " (r). And various statutes have rendered 
ym'iwl facie evidence as to the age of a child sufficient (s).

Some facts, however, need not be proved at all. 
Such, for instance, arc the common law of England,

(/#) As to |Hist-marks, see* /»<*/, pp. 302, 303.
{») Mnn/rei/ur v. Kti/y, 3 Ex. 704.
( /») 23 A 24 Viet. c. 127, a. 22.
(»/) 21 & 22 Viet. e. ÎHI, s. 27.
(r) 11 & 4«> Viet. c. 00, s. l.>.
(«) See jHxit, pp. 1 jht, luO.

N 2
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public statutes, official seals (f), and certain facts so 
well known that the court takes judicial notice of 
them without proof (a). It is impossible for judges, 
when trying a case, to shut their eyes to the ordi
nary course of nature (r), or to facts which con
stantly occur in daily life. They need no proof, 
therefore, of the ordinary public holidays, weights 
and measures, the laws of nature or the meaning 
of ordinary English words, liut dictionaries urc 
eonstantly referred to in court for the meanings of 
words, especially in trade-mark cases (//). So are 
other works of accepted authority, such us scientific 
or professional treatises. And, in a recent case, 
reports of the celebrated engineer Brunei, which 
were commonly accepted by engineers us accurate, 
were admitted as evidence (z). Again, no party 
need prove any fact which the law already presumes 
in his favour (a), nor in a civil case any fact which 
his opponent has admitted (h) or is estopped from 
denying (<•).

The courts will take notice without proof of all the 
public statutes of the realm (<1) ; ami indee<l of every 
statute passed since 1850, unless the contrary is

(0 There are sex nul statute» as to judicial notice of certain 
official seals and signatures, which are set «ait, /**»<, |>. -54.

(it) See Sfntltlale v. 1/anaanl, 7 V. & V. 7»*fl, 7H0 ; and It. v. 
/>r litrem/er, Il M. & 8. <»7. litl.

(.1) A'.-/., the length of the period of gestation, It. v. /■•'Jb , S Mast, 
It lit ; Cockle, 12; and the fact that rain falls, /Men’* Cnar, !f Hop. 
5it a ; An// v. Creative, 1 C. B. H28.

(#/) It. v. /‘tiers, Iti Q. B. 1). (i.'Ui. See Wigram on Extrinsic 
Exidence, ». 5(1.

(*) East I.oiiilun Jtait. Co, v. Causer ratura of Jticer Thames, !l() 
L T. 147.

(n) See Book II., Chap. XI.
(/>) See Book II., Chap. XII.
(«•) Sec Book II., Chap. XIII.
(</) 1‘iojh v. Jtobinsun, 1 T. It. 11U.
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expressly provided by such statute (r) ; also of their own 
course of procedure and practice, and of the procedure 
and privileges of both Houses of Parliament (/) ; of the 
maritime law of nations (>/) ; of the existence of a war 
in which this country is engaged (/<) ; of the great 
and privy seals (i) ; of royal proclamations ; of the sig
nature of the Clerk of the Parliaments (k) ; of standard 
almanacs and the London Gazette. Should any question 
arise as to the status of a foreign sovereign or state, or the 
lioundaries of any state, the Court usually inquires of a 
Secretary of State and acts upon the information thus 
informally received from him without judicial proof (/).

Again, our judges will not require proof of well-known 
mercantile usages, such as the negotiability of bonds to 
liearer, whether Government or trading bonds, and 
whether foreign or English (hi) ; and of all general 
customs established by the course of judicial decision, 

the custom of hotel keejters to carry on business 
with furniture which is not their own (11), and that, in 
the absence of special circumstances, bankers have a 
general lien on their customers’ securities deposited 
with them as hankers (o).

But the Court will not take judicial notice of foreign 
or colonial law ( p), or the custom of any particular 
county, or of a city such as London or Bristol, or the

(e) Interprétation Act, 1889, s. 9.
(/) Htcrkilale v. Jtansanl, 9 A. K. 90,1.
’•l) 1 'hnmiler v. (Irieres, g H. 111. 600, u.
(A) hiil'liy \, Hithtini/fhl'l, 11 Vea. 292. 
ii) linril Mill-ill ft l Vise, 29 How. St. Tr. 707.
(/.) Jlnilin/ir .1 nil in, etc. \. Lin null in. -| K. V. C. 470.
(/) Taylor v. Itarrhn/, 2 Sim. 218: (Vickie, 11 ; Mii/litll v. Saltan 

nl .Itihnre, [1894] 1 (j. 11, 101 ; Foster v. tllotir I 'nit art Si/iolieate, 
[1900] 1 eh. 811.

in. F.ilrlshin \. Hrhnlrr ,1 IIri., 11902] 2 K. It. 114.
[n) F.x !arte Tnrt/nainl, 14 i j. 11. 1). 020.
(».) hiinloii I’liartereil Hank of Australia \. White, I App. Vas. 

122 ; llrniolao v. Harnett, 8 V. 11. ,*il9 ; Cockle, 9.
( /») It. v. Hnrernor of Hrirton Frison, [1907] 1 K. 11. 090. Am to 

Colonial law. see /«»si, p. 148. In the Privy Council, however, 
colonial statutes will be judicially noticed.



148 Proof

law of Scotland or Jersey, the practice of an inferior or 
foreign court, resolutions of the House of Commons (q)t 
or the existence of a war l>etween foreign countries: 
these must he proved as facts. The existence of a par
ticular or local custom is a question of fact, and it is 
necessary to prove the custom in each case until it 
becomes so well known that the Courts take judicial 
notice of it (#*)- Customs of the City of London can he 
proved by the certificate of the Recorder, and when it 
has once been so certified the Court will take judicial 
notice of it (#).

In order to afford facilities for more readily ascertain
ing the law administered in one part of His Majesty’s 
dominions, when pleaded in the Courts of another part 
thereof, it has been enacted by the British Law Ascer
tainment Act, 1859(f), that:—

“ If, in nny notion depending in any < ourt within Her Majesty’s 
dominions, it shall be the opinion of such ( 'ourt, that it is necessary 
or expedient for the proper disposal of such action to ascertain the 
law applicable to tin- facts of the case as administered in any other 
part of Her Majesty's dominions on any point on which the law of 
such other part of Her Majesty’-dominions is different from that 
in which the ( 'ourt is situate, it shall be competent to the Court in 
which such action may depend to direct a case to he prepared set
ting forth th<‘ facts, as these may be ascertained by verdict of a 
jury or other modo competent, or may lie agreed upon by the 
parties, or settled by such person or persons as may have been 
appointed by the Court for that purpose in the event of the parties 
not agreeing; and upon such case being approved of by such Court 
or a judge thereof, they shall settle the questions of law arising out 
of the same on which they desire to have the opinion of another 
Court, and shall pronounce an order remitting the same, together 
with the case, to the Court in such other part of Her Majesty’s 
dominions, being one of the superior < 'units thereof, whose opinion 
is desired upon the law administered by them as applicable to the 
facts set forth in such case, and desiring them to pronounce their 
opinion on the questions submitted to them in the tenus of the 
Act . .

When an opinion has been thus obtained, the Court 
in which the action is pending is to apply such opinion

(»/) Sfwl'd(tie v. Ilaimartl, 7 C. & 1\ 731, T.‘Hi.
(;■) /Vr Chaxxkll, J., in Moult v. l/ollitlai/, [|89Nj 1 Q. I!. 129.
,s) tlronhie v. /Irt/ieriio/toii, 1 M. & 0. 933.

(t) 22 & 23 Viet. c. 03, s. 1.
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to such facts, or to order such opinion to lie submitted 
to the jury, with the other facts of the case, as evidence, 
or conclusive evidence as the Court may think fit, of 
the foreign law therein stated (it). Under this Act the 
law of Scotland has been ascertained by a case remitted 
to the Court of Session in Scotland (x), and the law of 
Bengal by a case remitted to the Supreme Court of 
Bengal (z).

Before we proceed to discuss the nature of the 
evidence by which each party must establish his 
case, it is necessary to determine on whom lies 
the burden of proving any particular issue.

(#/) 22 & 2.'$ Viet. c. 03, s. 3.
(jj l.oril v. Coir in, 1 Drew. & Sin. 24.
(?) Lay in v, I'rimms of I'oory, 30 Iteav. 032,

L
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JUDICIAL NOTICE.

Ah ap|>eltnte tribunal for the Dominion of Canada, 
the Supreme Court of Canada requires no evidence of 
the laws in force in any of the provinces or territories. 
It is bound to take judicial notice of the statutory or 
other laws prevailing in every province or territory in 
Canada, even where they may not have lieen proved in 
the courts below, or although the opinion of the judges 
of the Supreme Court may differ from the evidence 
adduced upon those points in the courts lielow. Logo" 
v. L<r, 39 S. C. R. 311.

It was held in Ihii. v. Bennet, 1 0. R. 445, that a 
magistrate could not take judicial notice of orders in 
council, or their publication, without proof thereof by 
production of the official gazette, and, therefore, that a 
conviction was bad which was made without such 
evidence that the Canada Temperance Act, 1878, was in 
force in the county, pursuant to the terms of s. 90 
thereof.

The introductory part of the Annual Statutes of 
Canada, containing a statement that an Order in Council 
had been made bringing the Canada Temperance Act 
into force in the county, is not evidence of the making of 
such order. Ex jun te Murer, ‘25 N. B. 017.

The Court will take judicial notice of an Imperial 
Order in Council upon production of a copy purporting 
to have lieen printed by the Queen's printer in London. 
Tin Minnie, 3 B. C. 16).
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l'llMlf if Tlll'IJI'UI»*.

Primi facie, the same principle that admits proof that 
letters were deposited in the post-oflice duly addressed, 
as showing pri mi facie that they were received by the 
person to whom they are addressed, applies to telegrams. 
The Chief Justice had admitted secondary evidence of a 
telegram addressed hy plaintiff to the defendant at 
l’arrshore, subject to he struck out on further considera
tion, and had afterwards eome to the conclusion that the 
evidence was improperly admitted, and must he struck 
out. But the Court of Appeal held that it shouhl have 
been received. It is not clear from the statement of the 
case what it was that was proved with reference to the 
sending of the telegrams, and the decision seems from 
the remarks of McDonald, C.J., from whom the appeal 
was taken, to have been a novelty. He says : “ I do not 
dissent from the opinion just delivered, because I think 
the rule, if established, will he very convenient and will 
avoid the difficulties that ought not to exist in the proof 
of telegrams." White v. Flemmiiip, 8 R. & G., 20 X. S. R. 
835.



CHAPTER II.

BURDEN OF PROOF.

The judge or jury ran decide a case only by 
considering the truth and value of the several facts 
alleged and proved by the parties. And ns the 
facts are unknown to both judge and jury, each 
party must establish what he has alleged by 
evidence. The question at once arises, By which 
party must any particular fact be proved ? The 
responsibility of adducing such evidence as will 
establish the facts in issue is called the “ Burden 
of Proof.”

The burden of proving a fact rests, as a rule, on 
the party who affirms the fact and not on the party 
who denies it. Ei iwumhit probntin qui (licit, non 
i/ui ncyat. As a general rule, lie who makes an 
assertion must prove it true ; otherwise the jury 
will deem it untrue. If no affirmative evidence 
be given, the opposite proposition, the negative of 
the issue, will be taken as established. The burden 
of proof is said to lie on A., when A. must either 
call some evidence or have judgment given against 
him.

As a rule, the ohms of proof lies upon the party 
who has in his pleading maintained the affirmative 
of the issue ; for a negative is usually incapable of 
proof. The affirmative is generally, but not neces
sarily, maintained by the party who first raises the
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issue. Thus, tho omis lies on the defendant, as a 
rule, to prove all facts which he has specially 
pleaded, such as fraud, performance, release, rescis
sion, accord and satisfaction, etc. Hut the burden 
frequently shifts, as the ease proceeds, from the 
person on whom it rested at tirst to his opponent. 
This occurs whenever a /iriiiiii foci? case has licon 
established on any issue of fact or whenever a 
rebuttable presumption of law has arisen.

In all cases it is necessary to determine the 
question. On whom does the onus probundi, or 
burden ot proof, rest ? in order that each litigant 
may properly prepare his case for trial. And on 
this preliminary question often depends another, 
which is of great importance at the trial, namely, 
Which party has the privilege, or incurs the duty, 
of beginning ? Much depends upon the order in 
which the contending parties are allowed to state 
their cases to the Court. As a general rule, in any 
legal proceeding the burden of proof lies on the 
plaintiff or prosecutor ; he therefore begins ; it is 
his duty to establish the case against the defendant 
or the accused, and this he must do by calling 
proper evidence (a).

In a civil case, the question on whom does the burden 
of proof rest depends upon the pleadings. At the 
beginning of the case the test is this : Which party 
would he unsuccessful if no evidence were given on 
either side (oa) ? And if at any stage of the action a 
question arises as to the party on whom should rest the

(«) “ A jmlg'1 has nothing to ilo with the getting up of a case," 
)irr Muvlton, L.J.,hi n Kumh amiZnrctii/, [ÜUOJ 1 K. It. lie 
cannot call a wit ties- of his own motion if either party objects, il‘ill.

{an) Amo» v. //in/Af», ! M. A Hob. 401 ; Cockle, Hit.
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burden of proving any particular allegation, the test is, 
Which party would fail if the allegation in question were 
struck out of the pleading (6) ?

The issue must be proved by the party who alleges 
the aflirmative in substance, and not merely the affirma
tive in form. The precise form of the pleading does not 
matter; the judge will look at the substance of the 
allegation. Thus, in a plea of privilege it is immaterial 
whether the defendant pleads that be published the words 
homi tide, or that he published them “ without malice" ; 
in either case the plaintiff must prove malice, if the 
occasion le held privileged. So in Amo* v. Hugh** (<•), 
where the plaintiff alleged that the defendant had not 
done certain work in a workmanlike maimer, as the 
Court would not presume the work to have lieen done in 
an unworkmanlike manner, the plaintiff had to prove his 
allegation, as it was the affirmative in substance, although 
not so in form ; and in an action for putting combustible 
goods on board the plaintiff's ship without due notice, it 
was belli that the plaintiff was bound to prove that no 
notice was given, as the facts alleged constituted a 
criminal offence (</). Again, in an action for breach of a 
covenant to repair, if the plaintiff alleges that the 
premises were not kept in repair, and the defendant 
pleads that they were, the plaintiff must begin, and prove 
the non-repair^). So, in ejectment by a landlord, on a 
breach of covenant by defendant to insure the premises, 
the burden of proof lies on the plaintiff ( /'). And when 
a person writes or prepares a w ill under which he benefits, 
the onus lies on him to show that it expresse1, the 
testator’s intention (</).

(/-) Mill, v. limiter, 1 M. & W. 127.
1 M. * Rob. till.

{•I) lYillimiii v. I.'net let/in fit., :t Hast, 102 : awl see U'ul.rlin \. 
l.mnlnH ami Smith 11 extern I,‘nil. I 12 A ] >]>. (‘as. 46; anil limi/ret 
V. In tt'ttt/iire a ml York,hire /tail, lit., [1002] 2 K. It. 71S.

(#-) Smraril v. I.etfifnlt, 7 (*. & 1*. lil,‘i ; < Wklc, 82.
(/) Ih* v. \Yhitehewl, s A. & K. .*.71.
(n) finny v, Horett, 2.". T. L. R. 1811,
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In bankruptcy proceedings the burden is on the 
lietitioniug creditor to show that the debtor’s domicil 
is in England (li) ; but if it is not disputed, he need not 
adduce evidence on the point in the first instance (i). 
The owner of the surface of land has a primA jade right 
to have it properly supported from lielow, and the burden 
of proof is on any person claiming against such l ight (A ). 
In a case where the plaintiffs had brought an action 
ugainst the defendants for non-delivery of goods ship[ied 
under a bill of lading containing the usual exceptions, 
but not excepting negligence, the goods had been damaged 
by sea water through the stranding of the vessel, and 
the defendants claimed exemption from liability on 
the ground that the loss was occasioned by perils of 
the sea, to which the plaintiff's rejoined that, even if 
that were true, that peril of the sea was the result 
of negligent navigation on the part of the defendants’ 
servants. It was held by the Court of Appeal that as 
the loss apparently fell within the exception, the burden 
of showing that the defendants were not entitled to the 
benefit of it, by reason of negligence, lay upon the 
plaintiffs. Lofes, L.J., in giving judgment, said :—

*• It appears to me in this ease that the burden of proving that 
the los- which has happened is attributable to an excepted cause 
lies on the person who is setting it up. That in this ease would be 
the defendants, the shipowners. If, however, the excepted cause 
by itself is sufficient to account for the loss, it appears to me that 
the burden of showing that there is something elec which deprives 
the party of the ]tower of relying on the except oil muse lies on the 
person who sets up that contention. Thut in this case would be 
the plaintiffs, who arc the ship]>crs" (/).

In suits to restrain the sale of a patented article, it is 
incumbent on the plaintiff, not only to prove the sale, 
but to prove that the article was not made by himself or 
his agents (m). Where a plaintiff sues for damages for

I
 A) Ex /mile f 'an h itnjham, 1 il t 1. It. I). -118. 
i) Ex /mrte liante», lli Q. B. 1). Ô22.

A) /.ore v. Hell, ti App. t 'ns. 2Kti.
/} The Glentlarroch, [1804] P. 22(i.
»i) l ai ta v. H'illmatt, L. R. U Ch. 230.



154 Burden of Proof.

negligence, lie must prove such negligence ; anil where 
the defence of contributory negligence is net up, the 
burden of proving such contributory negligence is on 
the defendant ; but if the contributory negligence is 
admitted by the plaintiff, or proved by the plaintiff"s 
witnesses while establishing negligence against the de
fendant, that is enough (»). But where goods have been 
lost or damaged while in the custody of a bailee or his 
servants, the mint lies on the bailee to show that the loss 
or damage did not arise from his negligence (»»). This 
rule applies as much in the case of a gratuitous bailee 
as in that of a bailee for valuable consideration. In 
an Irish case, where a railway company were sued us 
carriers under a contract which exempted them from 
liability except for “ wilful misconduct,” it was held that 
unreasonable delay, even though entirely unexplained, 
did not amount to wilful misconduct, and that the burden 
was on the plaintiff to prove that the defendants inten
tionally delayed the goods (yi). When a plaintiff' takes 
an inquiry as to damages arising from the use of his 
trade mark by the defendant, the omm of proving some 
special damage by loss of custom or otherwise rests upon 
him.

In some eases the onim lies on one party, although the 
issue was first raised by his opponent. Thus, if a 
defendant pleads the Statute of Limitations, the unit» 
lies on the plaintiff to prove that his cause of action 
arose within the prescribed period ; it does not lie on 
the defendant to prove the negative.

There are, moreover, exceptions to the rule that the 
burden of proof lies on the party who affirms, not on him

(//) II 'akelin v. London awl Suutli Western /{nil. ( <#., 12 App. (’a*. 45.
(«) ('ar/me v. London ami Jiriyhtun Hail. ( v., 5 Q. B. 747 ; Latch 

v. /{nniner /tail. <'oM 27 L. J. Ex. 1 ôô ; /‘hijij»» v. Sew (laridye's 
//otelt Limited, 22 T. L. R. 49 ; llnllen v. Siran Electric Enyrariinf 
Co23 T. L. R. 2.'»n.

(/') tiraham v. Ikl/ad /ty[1901] 2 Ir. R. 13 ; but «oo Cha^roniiit 
v. Manon, 21 T. L. R. 633, junt, p. Kid.
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who denies. Thus, in un action for malicious prosecution 
it is for the plaintiff to establish that there was no reason
able or probable cause for the prosecution. It is not 
sufficient for him to prove the dismissal of the charge (7). 
So on an issue whether A. he still alive or not, the party 
asserting the negative, viz., that A. is not living, must 
prove his death; the presumption is in favour of the 
continuance of life, till the contrary lie shown, or until 
seven years have elapsed since he was last heal'd of by 
those with whom lie would naturally correspond if he 
were still alive. Again, in an action brought to enforce 
a contract into which the defendant alleges he was 
induced to enter by a representation made by the 
plaintiff which is now proved to be false, the burden lies 
on the plaintiff to show that the defendant did not rely 
on it(r).

In a criminal case, the burden of proof always lies in 
the first instance on the prosecution; for the accused's 
presumed to he innocent. As the case proceeds, however, 
the burden of proof may shift to the prisoner («). Thus, 
as soon as it has been established that the prisoner was 
found in possession of stolen goods shortly after they 
were stolen, it lies upon him to satisfy the jury that he 
came into possession of them honestly (/). Again, on an 
indictment for murder the prosecution discharges the 
burden, of proof, which lies upon it in the first instance, 
by simply proving that the prisoner caused the death of 
the deceased ; it is then, in strict law, for the prisoner 
to prove, if he can, facts which will reduce his act to one 
of manslaughter or to justifiable or excusable homicide. 
But in practice it is usual for the prosecution to take

(</) Ah rath v. Sortit Eastern Hail. f‘u.t 11 App. Vus. 2 IT 
Cockle, SI.

(;•) Éedt/rare v. II aril, -0 (’ll. 1). 1 ; mid sec Million rue llanliuy 
( or/ioration v. IJroutfltam, 7 App. Vus. 307, jmt, p. 101.

(») See It. v. Stoihlart, 73 J. 1\ 318.
(fc) See ante, pp. 129, 130.
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u|)on itself the burden of proving affirmatively malice 
aforethought.

There are many cases, moreover, in which the Legis
lature has enacted that, on proof of certain facts, a 
presumption shall arise against persons charged with 
certain criminal offences and imposes on them the 
burden of disproving their guilt. This is especially the 
case where the fact alleged by the prosecution is so 
exclusively or peculiarly within the knowledge of the 
accused, that it is practically impossible, or highly 
inconvenient for the party alleging it to prove it, and 
the Legislature therefore throws the burden of disproving 
it upon the accused.

Thus in the case of many offences against the Debtors 
Act, 1869 (a), it is expressly enacted that on proof of 
certain acts done by a bankrupt he shall lie deemed 
guilty, unless lie can satisfy the jury that he did such 
acts without any fraudulent intent. And he commits a 
misdemeanour if he does not fully disclose his assets to 
his trustee in bankruptcy ; or deliver up his assets and 
accounts, or conceals any property to the extent of £10 
or upwards, or any debt,or within four months before, or 
after, his bankruptcy, conceals, destroys or otherwise 
makes away with any books or documents or makes any 
false entries in them, or similar acts set out in the 
statute (r). “ unless the jury is satisfied that he had no 
intent to defraud ” ; and the task of satisfying the jury 
of this lies upon the defendant (ir).

Again, it is a defence to a charge of bigamy if the 
accused can show that his wife or her husband has 
“ been continually absent from such person for the space 
of seven years then last past, and shall not have liecn 
known by such person to be living within that time ” (x).

(«) 32 & .13 Viet. c. i>2, m. 11,12.
(r) I hhl., h. 11.
\w) II. v. Thomas, 11 (’ox, ô.'t.i ; It. v. Holm, 2.‘J L. T. Mi).
(jr) 24 & 2ô Viet. e. 100, h. 07 ; It. v. Curyerwen, L. K. 1 C. C. 11.1.
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The burden ol proving continual absence is laid on the 
accused, hut as soon as that is discharged, then it is for 
the prosecution to prove that the accused know that L;s 
or her spouse was alive during that time.

So, too, it was decided that, in all summary proceedings 
before magistrates, any defendant who claims a quali
fication to do an act which is forbidden by statute must 
prove the fact in his defence ; the informer has not to 
prove the want of it, especially as the fact is peculiarly 
within the knowledge of the defendant (//).

In addition to the above decisions, the Legislature 
has, in a variety of cases, expressly thrown the burden 
of proving authority, consent or lawful excuse on the 
defendant in criminal proceedings. Thus, by the Sum
mary Jurisdiction Act, 1879 (.?), s. 39(2), it is enacted 
that :—

“ Any exception, exemption, proviso, excuse, or qualification, 
whether it does or does not accompany in the same section the 
description of the offence in the Act, order, bye-law, regulation, or 
other document creating the offence, may be proved by the defen
dant, but need not be specified or negatived in the information or 
com] I lint, and, if so specified or negatived, no proof in relation to 
the it ter so specified or negatived shall be required on the part 
of tl informant or complainant.”

An identical provision is contained in the Merchant
hipping Act, 18111 (a), and in several other statutes 

which create offences unknown to common law. In the 
case of offences under s. 2 of the Merchandise Marks 
Act, 1887 (b), the burden of proof of the exemptions is 
thrown on the defendant. So, too, when a person is 
charged with making or possessing coining tools, under 
24 & 25 Viet. c. 99, s. 24, without lawful authority or 
excuse, the burden of proving that he had such authority 
or excuse rests on him. The same principle is expressly

(y) It. v. Turner, 5 M. & S. 206 ; Cockle, NS,
(z) 42 & 411 Viet. c. 49.
(а) 57 & 58 Viet. c. 60.
(б) 50 & 51 Viet. c. 28.

L.E. 0
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imported into the Game Act, 1881 (c), which enacts 
that :—

“ It shall not 1m? necessary in any proceeding against any person 
under this Act to negative by evidence any certificate, licence, 
consent, authority, or other matter of exception or defence ; but 
the party seeking to avail himself of any such certificate, licence 
. . . shall be bound to prove the same."

Under the Licensing Act, 1872 (d), the burden of 
proving that the person supplied was a bond fide 
traveller, rests on the defendant ; but, by the Licensing 
Act, 1874 (r), if he fails in such proof, hut the justices 
are satisfied that the defendant truly believed that the 
purchaser was a bond fide traveller, and further that the 
defendant took all reasonable precautions to ascertain 
whether or not the purchaser was such a traveller, the 
justices shall dismiss the case as against the defendant.

The burden of proving that he did not know that a 
ship, built by order of or on behalf of any foreign State 
when at war with a friendly State, was intended to be 
used and employed in the military and naval service of 
such foreign State, is thrown upon the builder of such 
ship by the Foreign Enlistment Act, 1870 (/); and by 
s. 24 of the Elementary Education Act, 1873 (g), when a 
child is apparently of the age alleged for the purposes 
of any legal proceedings under that Act, or the Elemen
tary Education Act, 1870 (/<), it shall lie on the defendant 
to prove that the child is not of such age. And by s. 8 of 
the Betting and Loans (Infants) Act, 1892, where such 
a document as mentioned in the previous sections (i) 
is sent to any person at any place of education, and 
such person is an infant, the person sending, or causing 
to be sent, the document, shall be deemed to have known

(r) 1 & 2 Will. IV. c. 32, s. 42.
(<I) 36 & 30 Viet. c. 94.
(«•) 37 & 38 Viet. c. 46.

• (/) 33 & 34 Viet. c. 90.
(;/) 30 & 37 Viet. c. 86. 
ft) 33 & 34 Viet. c. 75.
(i) 55 Viet. c. 4, ns. 1, 2, see Appendix.
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that such person was an infant, unless he proves that he 
had reasonable ground for believing such person to be 
of full ageHy s. P28 of the Children Act, llfOH, the 
opinion of the Court as to the age of a person (other than 
a witness) is binding for all purposes of the Act and 
offences under it or under Acts incorporated with it, 
unless the contrary be shown. And many of its pro
visions cast the minx of disproof on the accused in respect, 
of particular matters (/,). Similar provisions which put 
the minx on the accused of proving certain facts or which 
raise presumptions against him are contained in the 
Dangerous Performances Acts, 187!) (/) and 1H!)7 (mi), 
the Money-lenders Act, 1!)00 (h), and the Cruelty to 
Children Act, 1004 (o).

The general rule that the party who alleges an 
affirmative in substance must prove his allegation, 
is also subject to this exception—that where there 
is a " of law in favour of the party
alleging a fact, it is incumbent on the other party 
to rebut such ", On proof of certain
facts the law will sometimes infer the existence of 
another fact, which then need not be expressly 
proved. This presumption is rebuttable; that is, 
the other side may try to disprove it. But if they 
cannot do this, the law treats the fact presumed 
as proved. The presumption is not conclusive, but 
it shifts tin* burden of proof.

The plaintiff in an action of libel need not prove that 
t he words complained of are false, for the law already

(./) Hut sco Milton v. Stntl'l, [1910] W. N. 08.
(À) S Kdw. VII. c. 07, k. 128 : and see s. 11 (2). .‘is (2), 120 (8), 

Appendix. See also II. v. for, [1808] 1 (j. K. 179.
(/) 42 & 48 Viet. c. 84. h. 4.
(;/i) 00 & 01 Viet. c. 52.
f/<) 08 & 04 Viet. c. 51, s. 5. See Appendix.
(o) 4 Kdw. VII. c. 15, h. 17. Sec Appendix.

o 2

351869

151869



160 Bi bden or Proof.

presumes this in his favour ; it is for the defendant to 
prove that they are true. The holder of a bill of exchange 
need not prove that he gave value for it ; the law pre
sumes that value has been given. This is recognised hy 
s. 30 of the Bills of Exchange Act, 1882 (p), which 
provides as follows :—

“(1) Every party wh<ise signature appears un a bill is promt 
furie ilecme.1 t»> bave bet-nine a party thereto fur value : (2) Every 
holder of a bill is /.mm! fw ir deemed to be a holder in due course ; 
but if in an action on a bill it is admitted or proved that the accept- 
unce, issue, or subsequent negotiation of tin- bill is affected with 
fraud, duress, or force and fear, or illegality, the burden of pirsif 
is shifted, unless anil until the holder proves that, subsequent to 
the allegisl fraud or illegality, value has in gissl faith been giu-n 
for the bill.”

These provisions substantially reproduce the law as it 
stood at the time of the passing of the Act. Before the 
Act, it had lieen held that when a bill sued on was 
accepted in the name of a firm the burden of proof was 
upon the defendants to show that the acceptance was 
by one of the partners in fraud of the partnership and 
contrary to the partnership articles, and then the oiiiik 
was oil the plaintiff to show that lie gave consideration 
for the hill (q).

So, hy certain statutes (r) proof of the posting of a letter 
which is properly addressed and the postage prepaid, is 
made sufficient evidence that the person to whom it was 
addressed received it.

In an action for goods sold and delivered, if the 
defendant pleads infancy, the ohms prohandi lies u]>on 
him ; as the law presumes that, when a man contracts, 
he is of proper age to contract, until the contrary 
he shown («). So, legitimacy of children horn in

(/.) 4.> & 4ii Viet. c. til.
(</) Hoyy v. Skeen, 18 C. 1$. (N.S.) 426.
(r) Interpretation Act, 1889 (Ô2 & Ô3 Viet. c. 63), a. 26 ; Bank

ruptcy Act, 1883 (46 & 47 Viet. c. 52), b. 142 ; and under the Lunacy 
Act, 1890 (53 & Û4 Viet. c. 5), a. 329, such evidence is conclusive in 
éliminai proceedings for not sending a notice 

(«) Hartley v. Wharton, 11 A. & E. 934.

H
H

H
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wedlock (/), duration of life («), and insanity, are all issues 
in which the onus probandi is regulated by the legal 
presumption as to the fact : and the party who disputes 
the truth of the presumption in the particular case is 
bound to show that it does not apply (x).

Again, there is a well-known presumption in favour of 
the regularity and validity of acts which is usually ex
pressed in the maxim Omnia p raun mini tit r rite esse acta. 
Thus, proof that a man had acted as a constable was held 
sufficient proof that he teas a constable, even on a trial 
for murder (//). But, where an act is apparently tainted 
with illegality, the party justifying it must disprove its 
illegality. So a defendant in liliel, who pleads that the 
alleged libel is a fair report of certain proceedings in 
a court of justice, must prove the correctness of the 
report (z). The onus is on those who seek to charge an 
executor or trustee with a loss arising from the default 
of an agent where the propriety of employing an agent 
has been established («).

Whenever it is alleged by a party to a deed or his 
privy that the recitals in such deed are untrue, the 
burden of proving their falsehood rests upon such 
party or privy, who is primd facie bound by such 
recitals as admissions (fc). Where a per son sued upon 
a covenant in restraint of trade sets up its invalidity, 
it is for him to prove any facts showing that it is 
invalid (r). In patent cases the burden of proof of 
infringement is ordinarily on the patentee (d) ; and 
where a defendant denies the novelty of the plaintiff’s 
invention, the burden of proving the issue thus raised is

(I) /Voter. y. Itnssffl, 'J I). & S. 14.}.

I
n) Seo post, p. 411. 
r) llall v. Warren, 9 Ves. till.

//) K. v. Gordon, 1 Loach, ôlu. 
z) Milissirh v. Lloyd's, 4ti L. J. C. P. 404. 
a) I trier v. K vison, 2ti Ch. I). 238.
I>) Melbourne hanking ('orpartition v. Itrougham, 7 App. Cas. 307. 

(n lionsillon v. Itousillon, 14 Ch. 1). 301.
(d) Xeilson v /hits, L. R. ô H L. 1.
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on him, but the plaintiff can call evidence ill reply to 
rebut the defendant’s evidence on this point (e).

But although the general presumption in favour of 
validity of acts throws the burden of proof upon the 
party who impeaches the transaction, yet when a 
person who is able to exercise what has been termed 
“ dominion ” over another, takes a benefit from him, 
such iwrson must prove that the transaction was a 
righteous one (/), and that the gift or other benefit was 
voluntary ami not the result of undue influence (if). 
This rule is not confined to cases of parent and child, 
guardian and ward, solicitor and client, and the like, 
but extends to every case in which two persons are so 
situated that one may obtain considerable influence 
over the other. If, however, a married woman, who 
has purjiorted to charge lier separate projierty for 
money advanced to her husband, alleges undue in
fluence, she must prove it (h).

Ko, a Court always treats a deed or instrument, which 
is priant facie good, as what it purports to lie (i), and the 
(mu* of proving that it is not, or that it is invalid, rests 
upon the party impeaching it (A). But where a will is 
propounded, there arc two rules of law which are always 
acted upon:—

“The firvt thiit the emn$ prodnsift lies in every ease upon the 
party pro]s)iinding 11 will, and he must satisfy the conscience of the 
Court that the instrument so propounded is the last will of a free 
and capable testator. The second is, that if a party writes or 
prejmres a will under which he takes a benefit, that is a circum
stance that might generally to excite the suspicion of the ( 'ourt, and 
calls u|Hin it to hi- vigilant and jealous in examining the evidence 
in suppirt of the instrument, in favour of which it ought not to

(e) /Van v. ./m/', L, K. 2 Ko. dll. Hut sec Tanin- v. IITafir, 
1 T. 11 mi.'

(/) fVsdw v. Lnmtdte, Id lleev. al p. 2111; of. AUxird v. Skinner, .'16 
• h. I). 14».

(</) H o/Zr, v. Smith, 2!i Ilcav. 31M1 ; of. Tartar v. f.W/iaa, L. It. 7 
Ch. .12».

(A) bifid V. Swrlr, 4 Itllss. 112.
(/) Jurait» v. HirhunU, Is llvav. .'1011.
f) hitched v. Vaue/hati, 1 f'l. & F. 4».
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pronounce unless the suspicion is removed, and it is judicially 
satisfied that the paper propounded does express the true will of 
the deceased ” (f).

In another case (m) it was held :—
“That the second rule is not confined to the single case in which 

a will is prepared by or on the instructions of the person taking 
largo benefits under it, but extends to all cases in which circum
stances exist which excite the suspicion of the Court ; and wherever 
such circumstances exist, and whatever their nature may be, it is 
for those who propound the will to remove such suspicion, and to 
prove affirmatively that the testator knew and approved of the 
contents of the document, and it is only where this is done that the 
onus is thrown on those who oppose the will to prove fraud or undue 
influence, or whatever else they rely on to displace the case made 
for proving the will.”

Even where there is no legal presumption to 
assist the party on whom the burden of proof 
originally rests, nevertheless, it is not necessary 
for him to prove his case up to the hilt. He need 
not give all the evidence which it is possible for 
him to procure. It is sufficient if he has made out 
a jtrimd facie case (n). The burden of proof will 
then shift to the other party. And very little 
affirmative evidence will be sufficient where the 
facts lie almost entirely within the knowledge of 
the other side(o).

But where the party on whom the onus lies of 
proving an allegation gives only evidence which is 
as consistent with one view of the case as with the 
other, he fails in his proof (/>). This is so, even

(/) Per Parke, It., in Harry v. fiutlin, 2 Moo. P. C. 480.
(m) Tyrrell v. I‘a in ton, [1804] P. lôl.
(m) As to primd facie evideuco of a particular fact, seo ante, 

p. 144.
(o) Hollis v. Young, [1909] 1 K. It. 029.
( p) Wakelin v. Loudon and South Western Hail. Co., 12 App. Cas. 

41 ; Pomfret v. Lancashire and Yorkshire Hail. Co., [1903] 2 K. B. 
718 ; McDonald v. Owners of Steamship llanana, [1908] 2 K. It. 926 ; 
and see Low v. General Steam Fishing Co., [1909] A. C. 52.1, and 
Ilewett v. SS. Duchess, 26 T. L. R. 10Ô.
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where his luck of affirmative evidence is caused by 
the death of his most important witness (</).

Thus, in an action for recovery of land, the defendant 
being in possession, it will be presumed in his favour 
that he is rightly in possession ; therefore the plaintiff 
must begin. But as soon as the plaintiff proves that he 
is the heir-at-law of A., who was in possession of the 
land at the time of his death last year, the burden of 
proof is shifted. It is now for the defendant to produce 
A.’s will, and show a devise to himself. That is a priant 
facie answer to the plaintiff's case, and the onus once 
more lies on him. The plaintiff must now give some 
additional evidence, e.g., to show that A. was not of 
sound mind when he executed that will, or that he 
revoked it by a subsequent codicil.

So, in an action on a hill of exchange, the holder is 
prinni facie deemed to be a holder in due course (r) ; the 
onus, therefore, lies on the defendant to prove that the 
acceptance of the bill was obtained by fraud. But as 
soon as this is established, then it is for the plaintiff to 
prove that he took the bill in good faith, and for value, 
aim "thout notice of the fraud («).

! ,ain, “ where there is prima facie evidence of any 
right existing in any person, the onus probandi is 
always upon the person or party calling such right in 
question ” (f). Therefore, where there is a prinni facie 
right to light in the grantee of laud, the burden of 
proving any limitation of such right is upon the grantor 
who alleges it («).

The mere happening of an accident is not, in general,

(</) Contrast /lender v. /'id, [ISOS] 2 K. B. 41; and ilanlinll v. 
Il'itd Hose, (ISOS] *2 K. 11. 46; with Hire v. Ntcaneen Vale, 20T. !.. K. 
27(1.

(r) See s. 30 of the Bills of Exchange Act, 1SS2, ante, p. 160. 
m Tatam v. Ilaslar, 23 Q. B. 1). 345.
(() See the opinion of the judges in the Hanbtirti 1’reraqe Case,

1 H. ft 8. lid.
(*) Itnnmi/ieli v. Il'illiamt, [1SSÏ] 1 Vh. (102.
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proof tlmt it was due to negligence, still less that it was 
due to negligence on the part of the defendant (a-)» hut, 
in certain cases where the cause of the accident is some
thing in the exclusive management or control of the 
defendant or his servants, and the accident is such as 
does not happen in the ordinary course of things when 
due care is used, the plaintiff is entitled to damages for 
injuries caused by the accident, unless the defendant 
gives an adéquate explanation, showing that it was not 
caused by want of care (//).

This rule is illustrated by the well-known case of 
ll/pne v. li<xuUe(t). The plaintiff was walking along the 
highway past the defendant’s premises, when, for some 
unexplained reason, a barrel of flour fell from an upstairs 
window and injured him. It was held that in such a 
case as this, the fact of the accident alone was sufficient 
to cast on the defendant the onus of showing that he 
used due care. If, however, the defendant could have 
shown, <•.</., that the fall was due to the wrongful act of 
a stranger, he would have discharged the burden («).

It has been held in the Court of Appeal that the 
presence of a stone in a bun is primd facie evidence of 
negligence, and throws on the seller of the bun the 
burden of rebutting such negligence (/<)• Bbav, J., has 
recently laid down that whore goods are given into the 
sole custody of a person as bailee, and they are lost 
while in his custody, the burden of proof is ui>on him to 
show circumstances negativing negligence on his part(c). 
Where, however, certain bailees of goods proved that

(jj IMUm v. II'...»/, S C. II. (n.s.) .ills ; I In ni mail v. II liti\ Il I*. 
11. (n.s.) ÛIM.

(//) Scott v. /.(union I lock ( Y>., .4 11. & C. .*>90 ; Ghristie v. Griyys,
2 ( um]i. 79.

(z) 2 H. & < 122 ; and sev Dominion Natural Has Vo. v. Perkins,
101 L. T. 459.

(a) Goodman v. Taylor, >j C. & P. 410; Latch v. Pamner Pail. Go., 
27 Jj. J. Ex. lûù.

(/>) Vhajtronirre v. Mason, 21 T. L. 1?. (i.'l.'l.
(<•) Phijyis v. New Glaridye'i Hold, Ltd., 22 T. L. K. 49.
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they had used such care in their custody as a reasonable 
man would use in the case of his own pro[ierty, it was 
held that they had discharged their burden of proof and 
were not liable (rf).

But the burden of proof will not shift until the party 
on whom it originally rests has made out a prima facie 
case ; and he does not do this if the evidence which he 
calls is equivocal and creates no preponderance of con
viction in support of his contention. Thus if a libel be 
published on a privileged occasion, it lies u]>on the 
plaintiff to prove that the defendant acted maliciously ; 
and he will not succeed in doing this if he gives evidence 
only of facts which are equally consistent either with 
bonafiAe»(t) or with malice in the defendant(/).

(il) llullm v. Swan Electric Engrafting f’o., 23 T. L. R. 258.
(e) Wheel ton v. Ilanlisty, 8 E. & B. at p. 263 ; cf. Cotton v. Ho»/, 

8 (\ R. (n.8.) 508.
(/) Somerville v. Hawkins, 10 ('. 1$. Harris v. Thompson, 

13 0. H. ; Taylor v. Hawkins, 16 Q. B. 306.
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CANADIAN NOTES.

BURDEN OF PROOF.

In lletu v. IHxrille Butter ami Cheese Association, it was 
pronounced as an obiter ilietmn that the rule as to 
harden of proof in the Province of Quebec was the 
same as that under the law of England in actions for 
malicious prosecution, and that the plaintiff was obliged 
to allege and prove that the prosecutor acted with 
malicious intention, or at least with indiscretion or 
reprehensible want of consideration. 40 S. C. R. 1‘28.

In an action for malicious arrest, it is not sufficient 
to establish a prima J'acie case that the plaintiff puts in 
at the trial the exemplification of the judgment in a 
former case, by which it appears that a verdict was 
rendered for the defendant in that action. There should 
be further evidence showing a want of probable cause. 
Sherwood v. O'Reilly, 8 U. C. Q. B. 4.

In an action for damages for injury suffered by an 
employee in the power-house of an electric establishment, 
the evidence left some doubt whether the duties of the 
deceased included the inspection and care of the wires 
both inside and outside of the power-house, or whether 
his engagement was to ]>crform the duties in question in 
resjiect only to the wires outside the power-house wall. 
The death resulted from contact with imperfectly 
insulated live wires while at work in the power-house.

It was held that the burden of proof as to the point 
in dispute was on the defendants. Quebec Railway Light 
ami Rower Co. v. Fortin, 40 S. G. R. 181.
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In administration proceedings, n widow claimed from 
an executor repayment of certain money paid by her at 
her husband’s request out of her separate property on 
premiums payable on an insurance policy on her 
husband’s life, which she swore were to he repaid to her. 
The moneys were paid by a third person who held them 
to the use of the w idow, who had no claim on the [wlicy 
and paid the money reluctantly. It was held that her 
statement that the moneys were to be repaid did not 
require corroboration. The burden was upon the 
executor to prove that the moneys lmd been given to the 
husband. Elliott v. linnet, 1U 0. It. 413.

To an action for work and labour, defendants pleaded 
a release under seal. Plaintiff replied that it was an 
escrow, and set out the conditions and that non-perform
ance made it void. It was held that the defendants 
must prove the execution of the agreement, and it was 
not necessary to show the conditional delivery as part of 
his case. Liijht v. Il'oodetock and Lake Erie liait. Co., 
18 U. C. Q. 13. 216.

In an action for work and labour done under a 
written agreement the plaintiff was allowed, without 
objection, to prove his case on the ,/muifHm meruit with
out producing the agreement. It was held that this 
made out a prinid facie case, and that the defendant 
having put in the agreement as part of his case, the 
onus was on him to show that the plaintiff had not per
formed the contract. Kino, J., dissenting, held, that at 
the close of the whole case, the question was as to the 
rights of the parties on the whole evidence, and that, as 
it showed that the work was in fact done under a written 
contract, it was for the plaintiff to show the performance 
of it rather than the defendant. Steercs v. FoxtreU, 
23 N. 13. 476.



CHAPTER III.

EVIDENCE, ORAL AND DOCUMENTARY.

Every fact must lie proved by one of the follow
ing methods ; many facts can be proved by two or 
by all three of such methods :—
(i.) Oral evidence—the words which fall from the 

lips of living witnesses in open Court.
(ii. ) Documentary evidence—words written, printed, 

or carved on any permanent substance, at or 
before the trial.

(iii.) Real evidence—a thing produced at the trial, 
other than a document.

Rut both documentary and real evidence generally 
require some oral evidence to make them admis
sible, by explaining what they are and how they 
are connected with the case.

We propose in this chapter to compare and 
contrast Oral and Documentary Evidence, and to 
explain the relations between them. Real Evidence 
will be discussed in Chapter X. (a).

Oral evidence is generally regarded as more 
satisfactory and convincing than documentary 
evidence. Juries certainly prefer to see a witness 
in the box and hear him cross-examined ; they 
judge by his demeanour whether he is telling the 
truth or not. A colourless document read aloud by 
an officer of the Court makes much less impression

(«) See jmt, J». 378.
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upon them. Moreover, a witness ran always explain 
what he has not at first made elear, or correct any 
en'or in his evidence. Hut no one can eross-examine 
a document or add to its contents.

Documentary evidence differs from oral in another 
particular. When a man goes into the witness-box 
and gives evidence on oath, and is cross-examined 
thereupon, what he says is evidence botli for and 
against the party calling him ; it is primary evi
dence of the truth of what he states. Hut when 
a document is read aloud to the jury, it is evi
dence that the writer wrote those words and pro
bably believed them to be true; but it docs not 
follow that what lie stated was correct. In so far 
as the document may contain admissions, it is 
evidence against the writer ; but in so far as it 
states facts in his favour it is not evidence for him, 
unless it has been received and accepted by the 
other side. “ A person cannot, by a declaration, 
make evidence to be used for himself or for his 
successors after his decease ” (/<).

Nevertheless there arc certain documents which 
are received as evidence of the facts stated in them, 
by whichever party they arc put in. Ancient 
documents, if produced from a proper custody, arc 
evidence of the facts which they record (<•) ; and 
extracts from State records (d), public registers (e), 
bankers’ books (/), etc., are also evidence not

(b) Per Joyce, J., in llruvklebank v. Thomjiaon, [1ÎMI3] 2 Ch. at 
p. 3û2.

fr) See jHist, p. 282.
(</) See />oaty p. 248.
f<) See fioat, p. 264.
(/) See fioat, p. 374.
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merely of the language of the original documents 
from which they are extracted, but also that the 
statements made in those original documents arc 
true.

On the other hand, the memory of man is often 
treacherous ; while a document records details in 
u iiermanent form. Hence, although a witness 
should always state what ho himself remembers 
and not what he has been told by others, he may 
nevertheless, when giving evidence, refresh his 
memory as to details by referring to documents 
made by himself or another by his orders at or 
very shortly after the date on which the event in 
question occurred. Such documents, if written by 
someone else, must have been read and approved 
by him shortly after the event. It does not matter 
that the document is not, in itself, evidence for 
either party, or even that it should be and is not 
stamped (g). But the counsel on the other side is 
entitled to look at any document by which the 
witness has refreshed his memory and to cross- 
examine him on it, but if he does so lie makes 
it evidence against the party whom lie represents. 
The witness should not read aloud the entry by 
which he refreshes his memory ; it is indeed a 
general rule that a witness must not read his 
answer to any question.

A witness may refresh hits memory by looking at any 
memorandum—

(1) Which revives in his mind a recollection of the 
fact to which it refers ;

(y) Manyltam v. Hubbard, 8 13. & C. 14 ; Birchall v. liullough, 
[1890] 1 U. 13. 325.
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(2) Which, although it fails to revive such a recollec
tion, creates a knowledge or belief in the witness that, 
at the time when the memorandum was made, he knew 
or believed it to contain an accurate statement of such 
facts ;

(3) Which, although it revives neither a recollection 
of the facts, nor of a former conviction of its accuracy, 
satisfies the witness that the memorandum would not 
have been made unless the facts which it reports had 
actually occurred (It). This is an extreme case, for it 
allows a witness to depose to facts of which he even now 
has no recollection (i).

It is not necessary that the memorandum should have 
been actually made by the witness, if he can otherwise 
make it an original source of personal recollection. 
Thus, a witness has been allowed to refresh his memory 
from a paper which he rememliers having recognised 
as a correct narrative when the facts were fresh in his 
memory (k).

In this way, a writing, which is inadmissible for want 
of a stamp, may practically lie made evidence, as a 
memorandum to prompt the oral statement of a witness. 
Thus, a writing which is void as an agreement may lie 
equally serviceable as a memorandum ; again, a memo
randum of the receipt of money, which was void as 
a receipt for want of a stamp, has been held strictly 
admissible to refresh the memory of a witness, and 
to enable him to say, from the fact of his signature, 
that he had received money which he had no recollec
tion of having received (/). In this case Lord Tenterpen 
said :—

" In unler to make the paper itself evidence of the receipt of the 
money, it ought to have been et;iui]Mol The consequence uf its not

Ur) Itri/mr/ v. Truman, 2 Y & V. t'h. .'HI.
ft) It. v. ,NV. Marlin'», /.eirrttrr, 2 A. & K. lilt).
(k) ltrain inr uf Kinri4trun f W, *211 llow. Nt. Tr. at p. 019; llarrontjU 

v. Martin, 2 <’amp. 11 - ; t'oekle, V.I7.
(/) Mrtntjhain v. i/nl>ltartl, S It. & l\ 11 ; Cockle, ltiü.

*
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having boon stamped might 1m*. that the party who ]wml the money, 
in the event of the death of the person who ri-eeiveil it, would lose 
his evidence of such payment. Here the witness, on seeing the 
entry signed by himself, said that lie had no doubt that he had 
received the money. The iiajs-r itself was not used as evidence of 
the receipt of the money, but only to enable the witness to 
refresh his memory ; and, when he said that he had no doubt ho 
had received the money, there was sufficient parol evidence to 
prove the payment.”

The opposite party is entitled to see any memorandum 
by which a witness refreshes his memory, and to cross- 
examine him upon it (m). He may cross-examine upon 
such part of the memorandum as is referred to by the 
witness, without making the memorandum part of his 
evidence ; but if he cross-examines upon other parts, he 
makes them portions of his own evidence (n). Where a 
document is put into a witness's hand, but nothing is 
done upon it, the opposite party is not entitled to see 
it (o) ; and where a diary was used by a witness to 
refresh his memory, it was held that the opposite party 
was only entitled to see such portions as referred to the 
subject-matter of the suit (//). Where the witness 
derives his knowledge of a fact sole/// from his reliance 
on the accuracy of the memorandum, it must he 
produced (q).

There is no precise time within which a writing must 
be shown to have been made, before it can be used by 
a witness. It is not necessary that it should have been 
made at the moment when the fact occurred, hut it 
ought to have been made soon afterwards, or at least 
within such a subsequent time as will support a reason
able probability that the memory of the witness had not 
become impaired when the statement was committed to 
paper. It appears to he only necessary that the witness 
should swear positively that the memorandum was made

(m) ft. v. liant if, 24 IIow. St. Tr. at p. 8*21. 
i/#) I't r ÜUltNEV, It., ill drri/crii v. Tarcruur, (> (\ & 1\ a1 p. 2Hl, 
(<>) Sinclair v. Steveiwon, 1 C. & 1‘. oHô.
(/>) llinye»* v. Dennett, ‘20 W. 11. 7*20.
(y) Dot v. Verkin», .‘i T. It. at p. 7ol.
L.E. P
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at a time when he had a distinct recollection of the 
facts (#•).

The memorandum must either have been made by the 
witness, or recognised by him, at or about the time 
when it was made, as a correct account. It must lie the 
genuine memorandum of the witness, not one prepared 
by the solicitor for the purposes of the trial (s). It must 
not contain any of the elements of hearsay, and it will 
therefore be inadmissible if it appears to be the state
ment of a third person (/), as where it had been drawn 
up afterwards hy such a person from the witness’s own 
memoranda ; or even if it is a copy made by the witness 
himself from his own original memoranda (m). *' The
copy of an entry, not made by the witness contem
poraneously, does not seem to lie admissible for the 
purpose of refreshing a witness's memory ” (r). But the 
author of a written report (x), or of an article in a 
newspaper (y), has been allowed to refer to the printed 
versions of what he wrote.

The obvious fact that a wilting is the liest record 
of a transaction has caused several statutes to bo 
passed, and is the reason also for some rules of the 
common law, which require that certain grants, 
assignments and agreements must be proved by a 
writing. In many cases, too, the law requires the 
further solemnity of a seal ; in a few cases it goes 
further, and requires that the execution of the deed 
or other instrument should be witnessed by one or 
more third persons, who witness the signatures and

(r) lliirrumjh v. Martin, 2 Camp. 112; Cockle, 197.
(*) Stein he! 1er v. Newton, 9 C. A 1\ 315 ; A nun., cited in Doe\. 

Perl,ins, 3 T. K. pn. 752—4.
It) Anon., Ambler, 252.
(n) Jones v. Stroud, 2 C. & P. 196.
(»’) Per PATTESON, J., in Horton v. Plummer, 2 A. A K. at p. 643.
(.r) Horne v. Mackenzie, 6 Cl. A F. 62K.
id) 7'ojJiam v. M'Hmjor, 1 Car. A K. 320.
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sign their names as guaranteeing the authenticity 
of the document.

Giants and Transfert.

(i.) Freeholds in possession at common law were 
transferable inter tiros by means of livery of seisin ; 
if that means lie now adopted, a deed is necessary (z). 
But by the Real Property Act, 1845 (a), all freeholds 
are deemed to “lie in grant” as well as “in livery," 
and consequently can be transferred by a deed of 
conveyance.

(ii.) Freeholds not in possession and other Incorjtoreal 
Hereditaments were at common law transferable only by 
deed, and consequently were said to “ lie in grant.”

(iii.) Wills.—At common law, wills of personalty were 
left to the ecclesiastical courts, and wills of land were 
unknown. All wills, now, must be in writing, and signed 
by the testator, who must either sign or recognise the 
signature as his in the presence of at least two witnesses 
in the manner prescribed by the Wills Acts, 1837 (5) and 
1852 (<■), and if the testator desires to revoke his will by 
another instrument, it must be executed in the same 
manner as a will (d).

(iv.) Fines and Recoveries.—These common law devices 
to enable a tenant in tail and others to convey an estate 
in fee simple, which the ordinary methods of conveyance 
did not permit, were abolished in 1833 ; and such con
veyances must now be by deed enrolled in the Chancery 
Division of the High Court (e).

(v.) Leases.—By the combined effect of the Statute of

(z) Statute of Frauds (211 Car. II. c. ii), ss. 1,2, see Appendix} 
Iieal Property Act 1st5, (8 & 9 Viet. c. 106), s ii.

(a) 8 & II Viet. c. 106, s. 2.
ft) 7 Will. IV. & 1 Viet. e. 26, s. 9 ; see Appendix.
ie) 15 Viet. c. 24.
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Frauds (/) and the Real Property Act, 1845 (y), all leases 
(except leases for not more than three years from the 
making at a rent not less than two-thirds the improved 
value) and all assignments of leases must he made by deed.

(vi.) Equitable Entâtes.—By the Statute of Frauds (/i) 
all trusts of land, but not of chattels and the like, must 
be created or evidenced by writing, except such as arise by 
the implication or construction of law. And all assign
ments of all trusts (whether of lands or personalty) must 
be in writing (i).

(vii.) It must lie observed that wherever the Land 
Transfer Act, 1897 (k), or any other Act which requires 
dealings in land to be registered (/), is in force, all dealings 
with interests in land must l>e made in the form required 
by statute and afterwards registered.

(viii.) Bills of Sale, whether absolute or by way of 
mortgage, must be under seal, and executed in conformity 
with a number of minute statutory requirements, and 
registered (mi).

(ix.) A transfer of shares in any company created by a 
special Act of Parliament, which incorporates the Com
panies Clauses Consolidation Act, 1846, must he under 
seal («). But a transfer of shares in a company governed 
hy the Companies (Consolidation) Act, 1908, which 
incorporates Table A., may he in the form given in that 
Table(o) (which is not under seal), or in any usual or 
common form which the directors may approve.

(/) 2tI Car. II. c. 3, kb. 1, 2.
(v) 8 & il Viet. c. lue, b. 8.
(A) 2!l t'ar. II. c. 8, bb. 7, 8 ; see Appendix.
(«) / hill. b. il ; see Appendix.
(Z) 8(1 & 81 Viet. c. 85.
(I) Yorkshire Registries Aet, 1884 (47 & 48 Viet, e.54) ; Middle

sex Registry Aet, 1708 (7 Anne, e. 2(1) ; Hedford Ia'VL'I Aet, 1663 
(15 Car. II. c. 17, s. 8).

(wi) Bills of Sale Acts, 1878 (41 & 42 Viet. e. 31) ; 1882 (45 & 46 
Viet. c. 43); 18!ICI (53 & 54 Viet. e. 53); 18111 (54 & 55 Viet. e. 85). 

(h) Companies Clauses Consolidation Aet, 1845, s. 14.
(o) 8 lïdw. VII. e. 611, b. 22 ; and First Schedule, Table A.,*. 10;

see Appendix.
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(x.) Many other statutes provide that assignments of 
personalty, such as ships (p), and copyrights (</), should 
he in a prescribed form and under seal.

And, lastly, any acknowledgment which prevents the 
jieriod of limitation running against a person who is 
entitled to any interest in freehold must he in writing 
signed by the person in whose favour time is running, 
and given to the former (lerson or his agent (r).

Contract».

(a) Contract» by Corporation».—It was a clear rule of 
the common law that contracts by corporations must lie 
made under the seal of the corporation or by a jierson 
authorised under seal, or ratified by seal («).

"The seal is the only authentic evidence of what the corpora
tion lias done, or agm-d to do . . . Hither a seal, or some 
substitute tor a seal, which by law shall be taken as conclusively 
evidencing the sense of the whole txsly corporate, is a necessity 
inherent in the very nature of a corporation’^(t).

A number of exceptions have been engrafted on this 
rule, and the result is that minor contracts, or those of 
daily necessary occurrence (a), or where there is a para
mount convenience such as to amount almost to a 
necessity in carrying out the objects for which the 
corporation was established, may lie proved without 
being under the seal of the corporation (x). Thus, as 
a general rule, an inferior servant can be retained even 
by a non-trading corporation by parol. But this does 
not apply to all servants ; for it has been held that the

(/<) Merchant Shipping Act, lHiU, k. 21 ; see Appendix.
(</) E.g., under 5 A: 0 Viet. c. 45, s. 13.
(r) Real Property Limitation Act, 1833 (3 & 4 Will. IV. c. 27), 

HM. H, 42 ; hoo Appendix ; Real Proiierty Limitation Act, 1874 (37 & 
38 Viet. c. 57), ks. 7, 8, 10 ; hoo Appendix. See also lleamish v. 
Whitney, [1909] 1 Ir. R. 300.

(#) Arnold v. Maijor of Poole, 4 M. & O. 800 ; Mayor of Oxford v. 
Crow, [1893] 3 Ch. 535.

(<) Mayor of Ludlow v. Charlton, 0 M. & W. 815.
(u) Nicholson v. Ilratljield Union, L. R. 1 Q. B. 020.
(.»•) Mayor of Ludlow v. Charlton, 0 M. & W. at p. 821 ; cf. Church 

v. Imjterial (las Light and Coke Co., 0 A. & E. 801.
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contract for the engagement of a clerk to a master of a 
workhouse by a board of guardians must he under seal (y).

The question is: Was the transaction incidental or 
foreign to the objects and daily business of the corpora
tion"? If it was incidental, such as the repair of the 
premises of the corporation (z), or was a contract to buy or 
sell such goods as the corjioration is formed to buy and 
sell (o), or to purchase goods for the ordinary and regular 
purposes of the corporation (f>), it does not require to lie 
proved by a formal contract under seal. But when the 
goods to be supplied are not such as those in which tlm 
corporation usually deals (r), or when the contract is of 
such a magnitude, and of such an unusual description, 
as to require reasonably the formal and express assent 
of the corjKnation, the fact must lie proved by a writing 
under seal (iI).

It is now clear law that a corporation will be bound 
by a contract not under seal of which it has received the 
benefit (#), except, of course, where any statute inter
venes, as in the case of contracts by local authorities (/). 
Thus, where goods which a corporation has contracted 
by parol to buy have been received by it, or after work 
is done for the corporation and adopted by it, the 
objection that the contract was not under seal cannot 
be taken (<;). Moreover, the equitable doctrines of 
acquiescence and part jierformance apply to contracts 
by corporations as well as to those by private 
individuals (h).

(//) Austin v. Bethnal Uretn Hoard ians, h. It. 9 V. P. 91 ; cf. Dyte 
v. St. Paneras <I nan lia ns, 27 Is. T. 342. 

fz) Sautiers v. St. Neat's Union, 8 Q. It. 810.
(a) Church v. Imfierial das Lit/lit ami Coke <'o., 0 A. & K. 840.
(h) South of Ireland Colliery Co. v. Waddle, L. 1{. 4 V. P. 017.
fr) Cojijier Miners' Vo. v. For, 10 Q. It. 229.
ft/) Homer sham v. Wolverhampton Hail. Vo., 0 Ex. 137.
fe) Melbourne Nanking Corporation v. Brougham, 7 App. Can. 307.
(/) See ymst, p. 177.
(t/) Sanders v. St. Neot's Union, 8 Q. 1$. 810.
(/<) Laird v. Birkenhead Rail. Vo., Johns. 500 ; cf. ( 'rook v. Corpo

ration of Sea ford, L. 11. 0 Ch. ÜÛ1 ; aud see Mayor of Kidderminster
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Corporations are either formed for the efficient 
administration of local affairs, or for trading purposes, 
and the statutes relating to their contracts differ 
considerably.

Local authorities, whether actual corporations or not, 
are hound hy statute to make their contracts in pre
scribed forms. Thus, by s. 17-1 of the Public Health 
Act, 187G (i)

" Every contract made by an urban authority, whereof the value 
or amount exceeds A'50, must be in writing and sealed with the 
common seal of such authority.”

The House of Lords has held that this section is 
imperative, and consequentlyjthe authority was not hound 
by a contract not so made, although it was made by an 
agent appointed under seal, and they had received the 
full benefit of it (A), but the requirements of the statute 
can l)e complied with after the work has commenced 
but before it is finished (Z).

Trading companies are now of four kinds :—
(i.) Companies governed hy the Companies (Consolida

tion) Act, 1908.
(ii.) Companies created hy special Acts of Parliament, 

which invariably incorporate the Companies Clauses 
Consolidation Act, 1845.

(iii.) Companies created hy letters patent, usually 
known as “ chartered companies." The powers of a 
chartered company to make contracts are substantially 
those given to a corporation hy the common law.

(iv.) There are also still some joint stock hanking 
companies formed under the special Acts relating to 
banks (m).
v. HardwUk, !.. R. 9 Ex. 13; Mayor of Oxford v. ('row, [1893] 3 
Ch. 0.3.) ; Lawfirrd v. Billericay Jhtral ('omtril, 1903] 1 K. 6. 773. 

(i) 38 & 39 Viet. c. 55.
(k) Young v. Mayor of Royal /.eamingtoii Sjta, 8 App. Cas. 517 ; 

but see A.-O. v. (Iiukill, 22 Ch. 1>. 537.
(Z) MeUiss v. Shirley Ixtral Hoard, 14 Q. B. D. 911 ; Honrnemouth 

t'ommiuioners v. Watts, 14 U 11. 1). 87.
(m) County Bankers Act, 1820 (7 Geo. IV. c. 4U ; Bank Charter
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The contracts of companies of the first class are 
required to lie made in accordance with s. 76 of the 
Companies (Consolidation) Act, 1908(a).

Companies of the second class are governed by the 
terms of the Act of 1845, s. 97 (<>), and also of their 
special statutes modifying that Act. Many statutory 
companies, notably railway companies, have numerous 
provisions relating to contracts. It is impossible to 
discuss them here, and the reader is referred to the 
text looks dealing with the various kinds of companies 
for further information upon this topic.

(It) Contract! under the Statute of li’ra>i(l».—By s. 4 (p) 
no action can he brought on any of the following 
contracts (although they may he valid and recognised 
by law for other purposes), unless the agreement or a 
memorandum or note thereof is in writing :—

(i.) A promise by an executor or administrator to answer 
damages out of his own estate.

(ii.) A guarantee.
(iii.) An agreement in consideration of marriage.
(iv.) An agreement concerning land or any interest 

therein.
(v.) An agreement incapable of performance within a 

year.
The note or memorandum in writing need not contain 

the whole of the terms, but must sufficiently set out all 
the material terms. What terms will lie held material 
depends upon the circumstances of each particular case ; 
but the memorandum must, at the very least, name or 
unmistakably identify the parties to and the subject- 
matter of the contract and the consideration for it (q).

Act, 1N44 (7 & S Vict.c. I lit), h. 47 ; -Joint Ht(* k Hanking Coiniianicx 
Act, 1837 (20 & 21 Viet. e. 49), a. 12.

(ii) S Edw. VII. c. 09 ; see Appendix.
(oj 8 & 9 Viet. c. 10 ; see Ap|iendix.
(/>) 29 Car. II. e. 3 ; wee Appendix.
(v) Except, so far a» to consideration, in tho ca»e of a guarantee. 

Mercantile haw Amendment Act, 1830 (19 & 20 Viet. c. 97), a. 3.
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It must, however, lie remembered that when a writing 
pur[>ort8 to contain the whole contract it cannot lie 
varied by parol (r), and the statute prevents a contract 
being partly oral and partly in writing, unless the oral 
terms are not material, as that word is construed in the 
cases.

(c) Contract» relating to the Sale of Goods. — The 
Sale of Goods Act, 1898, re-enacting with modifications 
s. 17 of the Statute of Frauds as amended by Lord 
Tenterden's Act, has provided (*) three statutory modes 
of proving a contract for the sale or purchase of goods 
of the value of A‘10 and upwards : (1) l?y showing that 
the buyer accepted, and actually received, part of the 
goods. (2) By showing the giving of something in 
earnest by the buyer or part payment of the purchase- 
money by him (f). (8) By showing that a note or memo
randum in writing of the contract has lieen made and 
signed by the party to he charged, or his agent autho
rised in that behalf. Unless one or the other of these 
formalities is observed, there is no right of action ; 
nevertheless the contract is not void for other pur
poses («). The price which the parties have agreed 
to pay for the goods is prima facie evidence of their 
value.

The acceptance may(.r) lie implied from the buyer’s 
conduct in dealing with the goods, and it may precede 
the actual receipt(y), which also may be constructive (-). 
But an acceptance cannot lie implied without some 
consent (a); it need not, however, lie absolute (li).

(r) See post, p. INI.

i
«) 50 tV 57 \ ict. c. 71, k. 4 ; see Appendix. 
t) Sec Dacia v. Phillips, ‘21 T. L. R. 4. 
n) Taylor v. Great Hantera Hail. Vo[1901] 1 Q. 1$. 774. 
x) Under sub-s. (3) of 8. 4. 
y) Cusack v. Robinson, 1 11. & S. 299. 
z) Marshall v. Green, 1 V. V. 1). 35. 
a) Smith v. Hudson, 6 B. & S. 431.

(b) Paye v. Maryan, 15 Q. B. 1>. 228; Abbot v. Wulney, [1895] 
2 Q. B. 97.
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The writing must be signed liefore the commence
ment of the action (<•) by the party charged, or by his 
agent, who need not lie appointed in writing (</). Such 
agent must be a third person, and not the other 
contracting party (e).

Under this section, as well as under s. 4 of the 
Statute of Frauds, the contract may be proved by several 
sufficiently connected writings.

(d) Many other contracts are required to be in writ
ing, and the law often adds other formalities. Thus, a 
warrant of attorney or cognarit actionem must be executed 
in accordance with s. 24 of the Debtors Act, 1869 (/), 
and all negotiable instruments must, by their very nature, 
be in writing (ÿ). The numerous problems which arise 
on such matters will be found adequately discussed in 
books on Contract and Mercantile Law. In one action 
of tort even—namely, in an action of deceit founded on 
a representation as to a third person's character or 
position—a written document is necessary (A).

Lastly, the Statutes of Limitation can he prevented 
from running and even the statute-harred debt revived 
by the debtor (or, in many cases, his agent) giving a 
signed acknowledgment in writing to the creditor or his 
agent (i).

Another and a most important rule of evidence is 
also based upon the fact that the best method of 
preserving a clear recollection of the details of any

fe) Luca» v. Dixon, 22 Q. 13. D. 1357.
Ul) AccIkiI v. Aery, 10 lting. 37s.
(e) Shannon v. Itramtt, L. It. I» Q. 1$. 720.
(/) 32 & 33 Viet. e. 02 ; nee Appendix.
(«/) Hills of Exchange Act, 1882 ^45 & 40 Viet. c. 01), a. 3.
(Â) 9 Ueo. IV. c. 14, a. 0 ; nee Appendix.
(•) 9 Ueo. IV. c. 14 (Lord Tcnteiuen's Act), s. 1 ; see Appendix ; 

Mercantile Law Amendment Act, 1850 (19 & 20 Viet. e. 97), h. 14 ; 
see Appendix; Civil Procedure Act, 1833 (3 & 4 Will. IV. c. 42), 
h. 5 ; m; Apjtendix. See also ( 'tKtjxr v. Kewiall, [1909] 1 K. 13. 405 : 
Head v. Drue, [1909] 2 K. 13. 724.
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transaction is to sot them down in writing. It is 
for this reason that whenever the parties to any 
contract or grant or other disposition of property 
have set out its terms and conditions in a writing, 
which they presumably intend to be a record of the 
transaction, the law forbids any attempt to establish 
any other terms by means of oral evidence. It 
would be manifestly unjust to allow either party to 
alter his liability by introducing terms which arc; 
not to be found in the document. Hence it is a 
clear rule of law that whenever a document pur
ports to be the record of the final intention and 
agreement of two parties, who have entered into 
any contract or made1 any grant or transfer of pro
perty, no parol evidence is admissible to contradict 
or vary its terms.

But parol evidence is admissible to show that 
there never was any such contract, grant, or transfer 
at all, or that it never was reduced into writing, or 
that this is not the writing to which it was reduced. 
In short, any evidence is admissible the- effect of 
which is to wipe the transaction out altogether; 
e.ij., as by showing want of capacity in either party, 
fraud, mutual mistake, illegality, or the non-ful
filment of a condition precedent (k). So, parol 
evidence is admissible to prove that the contract 
was induced by a misrepresentation (fraudulent or 
innocent), or that there was a collateral warranty (/).

Parol evidence is also admissible to annex to 
the contract certain customary incidents which the

[k) Pym v. Campbell, 6 E. & B. 370; Wake x. Harrop, 31 L. J. 
Ex. 451 ; Pattle v. J/omihrook, [1897] 1 < h. 25.

(/) lk iMualle v. <MMft.nl, [1901] 2 K. B. 215.
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parties had in their minds and took as a matter of 
course, and therefore did not take the trouble to 
set down in writing, provided such alleged cus
tomary incidents are not inconsistent witli Un
written terms (m). Such a custom must he general 
within the trade or market (m), but it need not be 
ancient (o). Again, parol evidence is always admis
sible to prove that the contract was mcimUd, by a 
subsequent contract, and also, unless the contract 
be one which is required by statute to bo in writing, 
to prove that this contract was nirinl by a subse
quent contract ( ]>). Lastly, parol evidence is admis
sible to prove that the instrument is wrongly dated, 
or to fix the date of an undated instrument (g).

The rule laid down above applies equally whether 
the grant or contract in question be required by 
law to be in writing or not. It is a rule of the 
common law, wholly independent of any statute. 
It is also wholly independent of the rules which 
regulate the admissibility of secondary evidence. 
It is true that, when an original grant or contract 
is lost or has been destroyed, secondary evidence of 
its contents becomes admissible. Hut such evidence 
can only be directed to determining with as much 
precision as possible the terms of the missing docu
ment. It will not be allowed to add to or vary those 
tenus.

(m) U'iiji/lestoorth v. Dallisou, 1 Smith, L. (\, 5l.i ; Umltum v.
1 'leinentsun, is (’. II. 213.

(n) Nelson v. Ikthl, 12 Ch. J), ut p. 670 ; Wilia ns v. Ayers, .'1 App. 
('us. ut p. 115.

(o) (Inot!hum v. Iliilmrts, L. R. 10 Ex. ut p. 3ul ; h’Jelstein v. 
& haler & Co., [1902] 2 K. It. 144.

(y<) doss v. Jsoril Xmjeitt, û 1$. & Ad. 04 ; Vezeij v. Rushleit/h, [ItKH]
1 Ch. 034.

'</) If avis v. Junes, 17 C. B. 02u.



Exclusion of Oral Evidence. 183

It is a rule of law, then, that parol evidence is inadmis
sible to contradict, add to, subtract from, or vary the 
terms of a written instrument. Whore a contract is 
required hy the law to he in writing or has been volun
tarily put into writing hy the parties, all controversy as 
to its purport and effect ought clearly to he determined 
by the inspection of the written instrument, and there
fore the written contract must, as a general rule, lie 
produced, and though oral evidence may he given to 
destroy or explain such a written contract, it cannot ho 
given to vary it, except when relief is sought in equity 
on the ground of mistake or surprise (r).

Neither parly can show that, before the contract was 
reduced to writing, the parties agreed to a term which 
does not appear in the writing, and which is clearly 
repugnant to its provisions ; for all such antecedent oral 
terms are merged in the express language of the writing. 
Thus, where a lease provided that the lessee would pay 
the rent in advance, it was held that an antecedent 
parol agreement that ho would give hills at three 
months for the rent in advance was inconsistent with 
the provision in the lease, and that evidence thereof 
was inadmissible (s).

A policy of insurance çannot ho contradicted hy an 
antecedent written agreement, as where a defendant 
attempts to show, hy such an agreement, that the risk 
was to begin at a place and date subsequent to those 
which are named in the policy (t); nor can a charter- 
party he varied hy a parol agreement substituting one 
place of destination for another (m), unless such an 
agreement can he treated, not as a new term, but as 
a new and distinct contract (x) ; nor can a release he

(r) Price v. Ley, 32 L. J. Oh. ‘>30.
(*) llnnler.'oii v. Arthur, [1007] 1 K. 1$. 10; and sec Emmet v. 

]hirhirnt, 21 L. J. ('ll. 107.
(/) A 'unit \. K o it/hi let/. Skin. .11.
(») l.cdlit v. he In Torre, cited in Whiles. Parkin, 12 Mast, ÛN3.
(x) White v. Parkin, tujmi.
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varied by evidence of verbal negotiations prior to such 
release (//).

A written contract to supply Hour of XS. quality, 
cannot be varied by parol evidence to sbowr that by XS. 
quality the parties intended XSS. quality (z). So, a 
written contract to supply foreign refined oil cannot bo 
varied by oral evidence that the parties agreed to con
sider an inferior kind of oil a foreign refined oil (a) ; and 
a policy of insurance cannot bo varied by evidence of 
oral or written declarations which were made to the 
insurer, but not embodied in the jKjlicy (/<). The valua
tion of a ship in a valued policy is, in the absence of 
fraud or wagering, conclusive between the parties for the 
purposes of the contract (<•).

Where a deed conveys Blnckacre, as specified in a 
schedule and map annexed, parol evidence will not lie 
received to show that Whiteacre, which is not mentioned 
in the schedule or map, has always been part of Black- 
acre (d). When several classes of goods, of superior and 
inferior quality, are comprised under one generic name, 
and a written contract is made to supply goods of that 
name, the contract will be fulfilled by a supply of any 
goods to which that name is applicable ; and parol 
evidence will not bo received to show that the parties 
intended that goods of the superior quality should be 
supplied (<■).

A person, who appears on the face of a written con
tract to have contracted as a principal, cannot, in order 
to avoid liability, show by extrinsic evidence that he 
contracted as an agent (/) ; nor can he show that a

(»/) Mercantile /lank of Sydney v. Taylor, [1893] A. C. 317.
1/arnor v. (/rorea, lô C. B. <9)7.

(a) Sirhol v. (Imita, 10 Ex. 191.
(/<) Hothead v. Young, 0 E. A B. 312.
(r) A’orth <f England Shift /nanranee Co. v. A nnstrong, L. R. û Q. B. 

211 ; ci. Ilurnand v. Jtmloeanarhi, 7 App. Can. 333.
(d) llarton v. Iknvea, 10 C. It. 201.
(#) Smith v. Jeff ryes, I.» M. A W. 601.
{/) t/iyyina v. Senior, 8 M. A W. 831; but «oo Chuinnan v 

Smith a rat, [1909] 1 K. B. 927.



Exclusion ok Oral Evidence. 185

contract, signed by him expressly as a principal, was made 
by him as an agent for the party to the action (</). If 
the contract appears to have been made merely in his 
own name, without addition, it may he shown that he 
was in fact an agent for another in order to make such 
other liable (Zi), as this does not contradict the contract, 
nor does it make any difference if the name of the prin
cipal is disclosed at the time the contract is made(i). 
And where a business had been carried on by the widow 
and sons under the name of the deceased trader, and 
that name had lieen signed to a deed executed after the 
death, parol evidence was received by the Court to show 
that the name was signed as meaning the lirm as it 
existed at that time (A).

Extrinsic evidence is inadmissible to show that a per
son, not on the face of it a party to a written instrument, 
was, in fact, a party (Z) ; but where a defendant had 
signed an agreement under seal as agent for a firm, 
whereby the firm agreed to make certain payments to 
the plaintiffs, which agreement contained a clause to the 
effect that the defendant guaranteed such payments, 
although the defendant was not named as a party to the 
agreement, extrinsic evidence was held admissible by the 
Court of Appeal to prove that the defendant intended to 
sign on his own behalf as well as for his principals so as 
to make him liable ns a guarantor (m). It may, how
ever, he observed that this decision does not establish 
any such principle as that the capacity in which a man 
signs a document is always provable by extrinsic 
evidence.

On the other hand, parol evidence is admissible to

[IHm/vTn \H,l""ter’12 (1'310; Farmh UrMeri v. E. Formbg,

(It) l‘er Pattbson, J., Ml.
(0 Cnltler v. IhMI, I,. R. 6 0. P. 4Sfi.
(*) li rai/ v. Il’ray, [1WÜ] 2 Ch. :I49.
(I) llt’ltnnutt v. AWZ-i/is, i'll L. J. Kx. 50.
(>») 1 oii/ii/ v. Mt httler, 11 (J. 14. U. 651.
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prove that that which purports to Ire a deed or writing 
of a certain kind lias been made under circumstances 
which deprive it of all such effect. Thus it may Ire 
shown that a written instrument purjiorting to he a 
contract between the parties was not so intended (w), or 
that it was made subject to a condition through the non- 
fulfilment of which no contract has ever arisen (o) ; and 
on the same principle Lord Penzance held that it might 
he shown that a duly executed codicil was not intended 
by the testator to he operative (p). So it may he shown 
that an instrument, which purports to he a binding one 
to take effect immediately, was delivered as an escrow, 
and was not intended to operate until certain things 
were done (7). Parol evidence is admissible to show 
that, after signing a document, the defendant assented 
to certain alterations made by the plaintiff before it was 
signed by the latter, for such evidence does not vary the 
contract, but only proves the condition of the document 
when it first became a contract (r). Wherever it is 
attempted to superadd an oral to a written contract, 
there must ho clear evidence of the actual words 
used («).

There is more difficulty in adding by parol evidence 
a new term to a written contract, when that contract is 
required to be in writing by the Statute of Frauds or 
some other statute, or by any rule of the Common 
Law (/) ; and for this reason—the result of thus adding 
a new term will be that the contract between the parties 
becomes partly in writing and partly by word of mouth, 
and it therefore is ex hyjiotheii void. But a written 
contract may ho wholly rescinded by parol, whether it

(/<) ('lever v. A’irkmart, 21 W. It. 159.
(«) Cym v. Campbell, (5 R & 1$. .'170; Cockle, 177; followed in 

Cattle v. Ifornilfi'iHik, [1897] 1 Ch. 25.
(/<) /.inter v. Smith, Sw. & Tr. 282.
(y) I hie in v. Jones, 17 ('. I ». <>26; cf. Cattle v. //<rrnihrook, snpril.
(/•) Stewart v. Ed d owes, L. 11 9 C. P. 311.
{s) Cer JAMES, L.J., in Thornton v. Simpson, 18 W. R. 1091,
(<) For the examples see ante, pp. 183 d siy.
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is such as is required by law to be in writing or not (a). 
This is so both in law and in equity. The important 
question is, therefore, What was the intention of the 
parties? Did they intend to rescind or only to vary 
the original agreement (x)

As Lindley, J., said in Ilickman v. Ilaync» (y) :—
“ Neither a plaintiff nor a defendant eau at law avail himself of 

a ]iarol agreement to vary or enlarge the time for performing a 
contract previously entered into in writing, and required so to be 
by the Statute el Frauds."

And this is of course equally true of all attempted 
variations (z). A parol variation of a written contract 
may, however, be set up as a defence to an action for 
specific performance of the contract ; and it depends on 
the particular circumstances in each case whether the 
variation is to defeat the plaintiff’s title to have specific 
fierformanco, or whether the Court will decree per
formance of the contract, taking care that the subject- 
matter of the parol agreement or understanding is 
carried into effect, so that all parties may have the 
benefit for which they contracted (a).

An agreement to waive or rescind may be deduced 
from conduct (1), as well as from words ; but there must 
be clear evidence of the alleged agreement ; and therefore 
Lord St. Leonards refused to hold a loose conversation 
by a tenant, in which he stated his interest to be different 
to that which be claimed under a contract for a lease, to 
amount to an abandonment of the contract (<•).

(«) But note that, by the Wills Act, 1837, e. 21, an instrument 
revoking a will must be executed in the same manner as a will. 
It is submitted that the old rule that a deed cannot be revoked 
except by deed is now obsolete.

hr) Vezty v. Itailileii/li, [1804] 1 Ch. Kit ; cf. Xuble v. II aril, L. B. 
2 Èx. 13Ô.

(*/) I,. It. 10 C. V. at p. (I0Ô; cf. .W*/e v. ïlanf, stt/trd.
('.) Ntl1 A*mnitt v. Ikirhirst, 21 I,. J. Ch. 197.
(«) See Smith v. U'hmttrojl, 9 I'll. I>. 2211; and Fry on Specific 

Performance, Ith ad., ;i.'17.
(6) I'urter v. Jhaa of A’/y, 7 Sim. 211.
(»•) Mutter v. f'rtt/hot, 3 J. & L. tils.
L.E. tj



But where the parties have lohuitarily put their 
contract into writing, without being required to do ho 
by law, it is competent to them at any time before breach 
of it, by a new contract not in writing, either to rescind 
the written contract altogether, or to add to, or vary its 
terms, and thus to make a new contract, which is to l>e 
proved partly by the written contract, and partly by the 
subsequent verbal termn engrafted upon what is left of 
the written agreement (</).

The doctrines of Equity in rectifying mistakes in deeds, 
so as to make them accord with the real agreement 
l>etween the parties, may be regarded as a further 
exception to the general rule under consideration.

But where a deed was executed in conformity with a 
previous written agreement, the Court refused to receive 
evidence of the alleged intention of the parties, incon
sistent with the written agreement and deed, for the 
purpose of rectification (<•). Thus a conveyance of land 
was recently rectified where the Court was satisfied that 
there was a mistake common to both parties, which the 
vendor had only recently discovered, although six years 
had elapsed since the conveyance (/). The reader is 
referred to the books on Equity for further discussion of 
this important topic.

Evidence is admissible to show that immediately 
before the written agreement was signed a distinct oral 
arrangement was made, adding to, but not inconsistent 
with, the former (g); and whether the oral agreement 
precede or be contemporaneous with the written agree
ment is of no consequence, provided it be on a distinct 
collateral matter, although it is part of the same 
transaction. Thus a consignor of goods may prove any

(</) doss v. Lord Nu'jent, 5 1$. «V A<1. 58.
(c) Thompson v. Hickman, [1907] 1 VIi. 550 ; soe also May v. 

/7«U, [11100] 1 Ch. 010 ; had'* v. FUton, 2 1). & War. 225.
(/) /hale v. Kyle, [1907] 1 Vh. 504.
(</) Lindlty v. Lacey, 17 V. It. (n.s.) 578 ; Frith v. Frith, [1906] 

A. V. 254 ; Jones v. U’asley, is T. !.. 11. 118.
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additional contract to carry which does not contradict 
or vary the written one (/i). So, too, a tenant may prove 
the existence of a warranty by his landlord as to drains, 
collateral to the lease (i). But in no case can a collateral 
oral agreement be set up if it contradicts the terms of 
the written one (t). If an oral arrangement was made 
as a mere suspension of a written agreement, it will be 
admissible in evidence (0; and on the same principle, 
when an agreement does not declare the time from 
which and to which it is to operate, parol evidence is 
receivable to supply the ambiguity (»i). If a written 
agreement has been treated as incomplete, parol evidence 
of a subsequent further and fuller agreement may be 
given (a).

Where the printed conditions of sale at an auction, 
signed by the auctioneer, described the time and place 
of the sale, and the number and kind of timber sold, 
but said nothing about the weight, evidence of the 
auctioneer’s statements at the sale was held inadmis
sible to prove that a certain weight had been warranted. 
Lord Ellenbobouoii said :—

“ There is no doubt thnt the parol evidence win- properly rejected. 
The purchaser ought to have hud it reduced into writing ut the 
time, if the representation then made us to the quantity swayed 
him to bid for the lot. If the parol evidence were admissible in 
this case, 1 know of no instance where a party may not by puml 
testimony auiieradd any term to a written agreement, which would 
be setting aside all written contracts, and rendering them of no 
effect. There is no doubt that the warranty as to the quantity of 
the timber would vary the agreement contained in the written 
conditions of sale” (o).

(A) Malpas v. lAtntlon awl South Western Rail. Vo., L. B. 1 C. I1. 
336

(•) lie l.nssalle v. Ilniltl/ortl, [liMH] 2 K. ti. 213.
(A) Arc Utwlon Vn-'hi Hywlieate v. Xealr, [1SUS] 2 Q. II. 487; 

If.,./ v. Ilashlei'ih, [1904] 1 t'h. 631 ; Jlentlersvn v. Arthur, [1907] 
1 K. B. 10.

(0 Wallin V. I.ittill, lit'. II. (n.s.) 369.
(in) thwit v. Jones, 17 V, II. 623.
(») Johnson v. Ajtjtlehy, I,. It. 9 V. V. 168.
(a) Vowell v. KJmanJs, 12 Hast, 6.

<4 'i
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This case is general in its application ; but the rule 
was probably stated and observed more indelibly, 
liecause the agreement was clearly within the Statute 
of Frauds ; and it is distinguishable from a later case, 
which decided that unsigned conditions of sale are only 
in the nature of a personal memorandum, which may 
be varied at any time before the sale by an express 
notice to a purchaser ( p).

Extrinsic evidence is also admissible to annex inci
dents to a written instrument, where the inclusion of 
such incidents is consistent with the writing, and carries 
out the intention of the parties. In such cases the 
notoriety of the usage makes it probable and reasonable 
that the parties intended it to lie a term of their contract. 
Thus, where a written contract contained a stipulation 
that a party should “ lose no time on his own account, 
and do his work well and behave himself in all respects 
as a good servant," extrinsic evidence was received to 
show that, by the custom of his trade, such a party was 
entitled to certain holidays (7). As was once said by 
Pun, B. :—

“ It Huh long been settled that in commercial transactions 
extrinsic evidence of custom and linage is admissible to annex 
incidents to written contracts in matters with respect to which 
they arc silent. The same rule has also l»een applied to contracts 
in other transactions of life, in which known usages have been 
established and prevailed ; and this has been done upon the prin
ciple of presumption that in such transactions the parties diu not 
mean to express in writing the whole of the contract by which 
they intended to bo bound, but to contract with reference to those 
known usages ” (r).

Coleridge, J. laid down the law in similar terms in 
Browne v. Byrne (*) :—

“ Mercantile contracts are very commonly framed in a language 
)>eculiar to merchants ; the intention of the parties, though 
perfectly well known to themselves, would often be defeated

(;») /Men v. Illul.e, lit M. & \V. (il I.
(<y) A’. v. Stoke-a/ton-Trent, 5 <f. It. 303.
(r) Hatton v. Warren, 1 M. & W. 175.
(•) 3 K. & 11. 703.
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if thv language were strictly construed acconling to its ordi
nary import in thv world at large. Evidence, therefore, of 
mercantile custom and usage is admitted in order to expound it, 
and arrive at its true meaning. Again, in all contracts, as to the 
subject-matter of which a known usage prevails, parties are found 
to proceed with the tacit assumption of those usages; they com
monly reduce into writing the special particulars of their agreement, 
but omit to specify those known usages which are included how
ever, as of course, by mutual understanding : evidence, therefore, 
of such incidents is receivable. The contract, in truth, is partly 
express and in writing, partly implied or understood and unwritten ; 
but in these cases a restriction is established on the soundest prin
ciple, that the evidence received must not be of a particular which 
is repugnant to or inconsistent with the written contract. Merely 
that it varies the apparent contract is not enough to exclude the 
evidence ; for it is impossible to add any material incident to the 
written terms of a contract without altering its effect more or less ; 
neither in the construction of a contract among merchants, trades
men, or others, will the evidence l>e excluded because the words 
are in their ordinary meaning unambiguous ; for the principle of 
admission is, that words, perfectly unambiguous in their ordinary 
meaning, are used by the contractors in a different sense from that. 
What words more plain than ‘ a thousand,’ ‘ a week,’ ‘ a day ’ ? 
Yet the cases are familiar in which ‘ a thousand * has been held to 
mean twelve hundred ; ‘ a week ’ only a week during the theatrical 
season ; ‘ a day ’ a working day. 1 n such cases the evidence neither 
adds to, nor qualifies, nor contradicts, the written contract—it only 
ascertains it by expounding the language.'’

In that case a bill of lading specified a certain sum as 
payable for freight, and, in an action for the amount, 
it was held that an indorsee might give evidence of a 
customary deduction. The extrinsic evidence in this 
case, although bordering on repugnancy, was received 
lwcause the hill of lading merely specified a sum certain 
for freight, without stipulating that it was to lie free of 
all deductions. If the bill of lading had expressed, or if 
from the language of it the intention of the parties 
could have been collected, that the freight at the specified 
rate should lie paid free from all deductions, customary 
or otherwise, then it would have been repugnant to it to 
set up the usage ((). Again, under a contract to carry a 
full and complete cargo of molasses from London to 
Trinidad, evidence has been received to qualify the

(<) Browne v. Bi/rne, 3 E. & B. 70:$; cf. Philliupt v. Briard, 1
U. &N. 21.



192 Documentary Evidence.

contract liy allowing that a cargo is full ami complu to if tlie 
ship be tilled with casks of the standard size, although 
there lie smaller casks of other produce freighted in the 
same vessel (u).

So, there being in every voyage policy of insurance 
an implied warranty of seaworthiness, parol evidence 
is admissible to show the amount of seaworthiness 
contemplated in the particular case(x).

Where the defendants buy as brokers for a principal, 
whose name they do not disclose at the time of con
tract, it has lieen held that evidence of a custom will 
lie admitted to show that in this case the broker is 
personally liable on the contract(y). And in the well- 
known case of iritjijUiirotik v. Dallimni (:) it was held 
by Lord Mansfield, C.J., and the Court of King's Bench 
that a custom that the tenant, whether by parol or by 
deed, shall have the away-going crop, after the expiration 
of bis term, is good, if not repugnant to the lease by 
which he holds. Moreover, whenever the contract is in 
writing and a custom has lieen proved in accordance 
with the rule in Wiflfllfiworth v. Dalliutu, evidence is not 
admissible of a parol agreement to exclude the custom (<i).

Again, parol evidence is always admissible to allow 
that a written contract, whether under seal or not, never 
existed legally ; or that it was formed under circum
stances which rendered it void ah initio. Thus, a 
defendant in an action on a written contract, may 
plead that it was void, as being made under circum
stances of fraud, duress, or for illegal consideration ; 
and he may prove such a plea by any species of parol 
evidence (£»). He may also show that a bill or promissory

(u) ('iit/ibert v. 1'nnnniny. 11 Ex. 405.
(.< ) Hnryes v. Wullunn, 0 1». & 8. 009.
(y) Humjiey v. I tale, 7 K & 1$. ‘200.
(~) 1 Doug. 201 ; I 8m. L. C. Û45.
(«) 1 8m. L. (’. 545; Fairies v. Lamb, 01 L. J. Q. B. 9K.
\b) t 'ollim v. Wanteru, 1 Sm. L. C. 009; llubinson v. Lord Vernon, 

7 v. B. (N.8.) 201.
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note, on which lie iH priiiai facie liable, was obtained 
from him without consideration, for the purpose of 
lieing discounted by the plaintiff or by a third party, 
between whom and the plaintiff there is a privity ; or 
he may show any other similar failure of consideration ; 
hut he may not give parol evidence, which goes merely 
to limit his liability (r). As a general rule, upon all 
written contracts not under seal extrinsic evidence will 
lie admissible to support a plea of failure or want of 
consideration ; but when the contract is under seal it is 
not necessary to prove a consideration. Hut either party 
may, by extrinsic evidence, show that there was con
sideration, even though none is mentioned in the deed, 
or that there was another consideration lieyond that 
named in the deed (d). Thus, a deed purporting to lie 
founded on a money consideration may be proved to 
have lieen founded also on any other valuable considera
tion, such as marriage (e). So where the deed purports 
to he founded on natural affection, it may be shown to 
have been founded also on a valuable consideration ; this 
may lie most material on a charge of fraud or undue 
influence (/). In such cases the extrinsic evidence is 
received only to annex an incident which is not clearly 
excluded by, or inconsistent with, the written instru
ment (y).

Any fact which is not of the essence of the contract 
can be proved by parol testimony. Thus, a deed may be 
proved to bave lieen delivered either before or after the
day on which it purports to have been delivered (It), and

0
(c) Abrey v. Crux, L. E. 5 V. P. 37 ; see also Stott v. Fair la mb, 

53 L. J. U. B. 47.
(</) 11. v. Scammonden, 3 T. R. 474 ; Clifford v. Turrell, 1 Y. & V. 

(Ch.) 13S; Peacock v. Monk, 1 Ves. sen. i28 ; see also Townend v. 
Taker, L. R. 1 Ch. 44G ; Frith v. Frith, [1906] A. C. ‘254.

fe) Til leu v. Deaumont, ‘2 Dyer, 146 a.
(/) dale v. William son, 8 M. & \V. 405.
(y) 11. v. Inhabitants of London, 8 T. R. 379 ; and see per Williams, 

J., in It. v. Stoke-upon-Trent, 5 Q. B. at p. 308.
(h) Goddard's Case, 2 Rep. 4 b; and see Doe v. Robson, 15 East, 

32, post, p. 308.
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parol evidence is admissible to show that there was a 
mistake in the date of a charter-party (i), a deed (k), or 
a will (I) ; hut the day appointed in a written contract for 
the performance of a certain act, such as the completion 
of a purchase, cannot be altered by extrinsic evidence (m). 
Parol evidence is admissible to prove that, owing to a 
subsequent agreement extending the time for payment, 
there has been no default within the meaning of a 
mortgage deed(n).

Where a contract for the sale of goods specified no 
time for removing them, it was held that oral evidence 
could not be given of a condition that they should he 
removed immediately, because to admit the evidence 
would he to vary the contract (n).

But it does not follow from the foregoing that 
whenever a narrative of some event exists in 
writing, the fact cannot be proved by parol. Thus 
a marriage may be proved by any one present, 
although an entry was made in a register. So the 
fact that A. acted in a certain capacity (e.g., as 
judge, sheriff, or constable), is sufficient proof, 
although his appointment was in writing (oo).

Again, a written receipt is prima facie evidence of 
payment ; hut it is not the only evidence. The payment 
may, therefore, be proved either by producing the 
creditor's receipt and proving his signature, or by the 
oral testimony of the debtor. And the fact that a debtor 
has given a written promise to pay does not prevent the

i
t) Hall v. Catenove, 4 East, 477. 
k) Vayne v. Hughes, 10 Ex. 430.

/) Reffell v. Reffell, L. R. 1 P. & D. 139.
77t) Htowel l v. Robinson, 3 Ring. N. 0. 92N.
fi) Albert v. Crosvenor Investment Co., L. R. 3 Q. R. 123.

(o) (freaves v. Ashlin, 3 Camp. 426.
(oo) R. v. Gordon, 1 Roach, C. C. f>15. Cf. Reacock v. Harris, 10 

East, 101 ; lHrkinson v. Coward, 1 R. iV Aid. 677 ; Collins v. Carnegie,
1 A. & E. 695.
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creditor proving Unit the debtor orally admitted that he 
owed the money (71). Even if there lie a written agree
ment of tenancy, the fact that there is such a tenancy 
can be proved by parol evidence. But if it be desired to 
prove who are the parties, what is the rent to lie paid 
and what are the terms of the tenancy, the written 
document itself must bo produced (q). If, however, a 
contract has been established by oral evidence, it is for 
the adverse party to prove that it was in writing. As 
Bayley, J., said in It. v. liaudon (r) :—

“ There can be no doubt that a party may, by keeping out of 
view a written instrument. make out by parol testimony a y>rimâ 
/<irie case of tenancy, and that it then lies on the opposite party to 
rebut the primd facie case so made out ” (s).

In an action for infringement of copyright a witness 
was allowed to state that the infringing photograph was 
a pirated copy of an original picture painted by Mr. 
Marcus Stone, which was then in Australia. It was 
held unnecessary to produce the original picture to 
establish that the alleged copy was an infringement ((). 
On appeal, Lord Esher, M.B., remarked :—

“ The witness says : • Looking at the picture which the defen
dants sold, I say it is exactly like Mr. Marcus Stone’s picture.’ 
When ho is asked, 1 How do you know that ? ’ he answers, ‘ ltecause 
I have seen Mr. Marcus Stone's picture.’ That is not secondary 
evidence, but original evidence, hifferent kinds of evidence may 
be used to prove the same fact, and this is another way of proving 
the fact that the picture which the defendants sold is a copy of the 
original picture in respect of which there is copyright ’’ pi).

(yi) Siayletnn v. Itarrett, 2 C. & J. 36s.
(7) It. v. Kiwjstmi-uiHm-ftull, 7 B. & V. 611 ; Cockle, 155. 
(r) 8 B. & C. 710.
(*) See past, p. 296.
(I) /.mai v. H’illmtru it .Sons, [1892] 2 Q. B. 113.
(«) //in/., at p. 116
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CANADIAN NOTES.

PAROL EVIDENCE RULE.

Tim Civil Code of the Province of Queliec, article 1,284, 
contains a prohibition against the admission of parol 
evidence to contradict or vary a written instrument, and 
it was held in Sclitcertemki v. i'inilirrij, 111 S. C. It. 248, 
that this prohibition is not d’otlrr piddir, and that if such 
evidence is admitted at the trial it cannot subsequently 
bn put aside in a Court of Appeal.

On the dissolution of a co-partnership the parties 
signed a statement showing a certain amount as due to 
the plaintiff for his share and declaring that, for the 
sake of peace and quiet and to avoid friction and bother, 
the plaintiff waived examination of the firm's books, and 
agreed that the amount so stated should be deemed to lie 
the amount payable by the defendant to the plaintiff. 
In an action for the amount, the defendants alleged that 
the plaintiff had verbally agreed that he would not sue 
upon the account as stated, and that the document 
should be treated as merely showing what would lie 
payable to him upon the collection of outstanding debts 
owing to the firm. It was held that, as the effect of this 
evidence was to vary and annul the terms of the 
written instrument, it could not be received. Jackxm v. 
Drake rt «/., 37 S. C. R. 815.

Where an agreement was made for maintenance in 
consideration of the transfer of real property, therein 
described, the defendant claimed that it was part of the 
agreement that personal property as well as real estate
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should Iw conveyed. //././, that this was an attempt to 
vary a writing by parol which could not be done, and 
that it was not a collateral agreement. Onion v. Thihean, 
80 N. 8. R. 542.

The defendants offered, in writing, to “ furnish scows 
and deliver all the stone required for the Omemee bridge, 
as fast as you require them for the sum of seventy-five 
cents per cubic yard,” which the plaintiffs, in writing, 
accepted, “ at the price and conditions named." It was 
held, reversing the decision of the Common Pleas 
Division, that parol evidence could not lie received to 
show that the delivery was only to take place in case the 
water along the lake and river routes, over which the 
stone had to lie carried, was of such a height as would 
enable the defendants to use their steamers in towing 
the scows. MfS'eill/i v. MrlVilliami, 18 O. A. R. 324.

In McKrn:ie v. MeGlougltlin, 8 0. R. Ill, the plaintiff 
by lease under seal leased to the defendant a shop, save 
and except certain portions descrilied by metes and 
liounds. The defendant alleged that prior to his accepting 
the lease and entering into the consideration of such 
acceptance, an inde|iendent and collateral parol agree
ment, separate and distinct from and not made part of 
the lease, was entered into whereby the defendant was 
to have |iermission or licence to remove certain rough 
shelving and to fit up the shop with handsome ornamen
tal show-cases, and so on. It was held that evidence of 
such agreement was not admissible, as it would add to 
the written agreement and was not collateral thereto.

Where the defendants gave the plaintiff an acknow
ledgment in the form, “ For value received I promise to 
pay to James McQueen and Jacob McQueen, or their 
order, one hundred and two pounds and fifteen shillings 
currency, to lie paid in yearly proportions,” it was held 
that no parol evidence could lie admitted of an agreement 
that the money should not be payable for four years, or
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until after the death of the plaintiff’s father. McQueen 
v. McQueen, !l U. C. Q. B. 686.

Plaintiff sold to another a property known as the 
Mill Farm, containing a quantity of woodland, under an 
agreement in writing, in which the purchaser agreed to 
pay a portion of the purchase money on the execution of 
the agreement and the balance in yearly instalments, 
with interest, subject to the condition that if the pur
chaser failed to pay any of the instalments with interest 
as agreed, the payments would lie forfeited and plaintiff 
would lie at lilierty to resume possession, and subject to 
the further condition that the purchaser would not cut 
more than a specified quantity of lumber in any one year. 
Evidence was tendered to show that all the lumlier cut 
by the purchaser was to lie sold and the proceeds, after 
deducting certain disbursements, paid to tbo plaintiff on 
account of the purchase money, and that the title to the 
land and lumlier was to remain in plaintiff until the 
payments agreed to lie made by the purchaser were com
pleted. It was held that this evidence was inadmissible, 
the effect lieing to vary a written contract. Iilaikie v. 
McLennan, 33 N. S. R. 558.

Where a party had entered into a written agreement 
for the sale for a certain amount of all his right, claim 
and interest in a certain business, evidence was held 
inadmissible to prove a prior oral agreement for the sale 
of the goodwill of the business for a sum in addition to 
the amount so specified in the written agreement. 
Austin v. Boone, 2 Oldright, 149.

In an action against defendant as a shareholder in a 
company, defendant set up that he was not a shareholder 
because he signed the stock list on the faith of a parol 
agreement made with one of the provisional directors of 
the company that unless he obtained the contract from 
the company he was not to become a shareholder, but 
the evidence showed not that the parol agreement made
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the obtaining of a contract a condition precedent to his 
liecoming a shareholder, hut that defendant’s intention 
and agreement was to become a sba: eholder forthwith 
on allotment, and the parol agreement was merely a 
collateral one as to the effect of his status as a share
holder and his obtaining a contract at a future day. It 
was held that the defendant was a shareholder. Newman 
v. Ginty, 29 U. C. C. P. 34. Affirmed on appeal.

Where certain shareholders of a company sought to 
restrain a call on stock, on the ground that it was being 
made in contravention of the terms of a certain unwritten 
agreement alleged to have been entered into between all 
the promoters when the company was formed, it was 
held that evidence of such agreement was inadmissible, 
since it was contradictory of the written agreement 
entered into by the plaintiffs when subscribing for their 
shares, viz., to take stock and pay the calls when duly 
made. Christopher et al. v. Noxon et al., 4 O. R. 672.

The defendants subscribed under seal for capital stock 
in the plaintiff’s company, promising and agreeing with 
each other, and with the plaintiffs, to pay the full amount 
of the shares as and when payable. It was held, under 
the evidence, that there had been a collateral agreement, 
or representation by the president of the provisional 
board, that payment would lie accepted in goods, and not 
a subscription conditional on such acceptance, and 
apparently, if the evidence had shown such a condition 
made verbally, it could not have varied the unqualified 
subscription under seal or bound the company. The 
Court declined to discuss the question whether on the 
collateral contract so proved the defendants would have 
any remedy against cither the plaintiffs as a company, or 
Morrison, the president of the provisional board, indi
vidually. The defendants were held bound to pay their 
call on the stock. Kinyston Street Hail, Co. v. Foster 
et al., 44 U. C. y. R. 552.
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The plaintiff sued defendants on a contract by them 
to purchase from him 4,000 barrels of crude petroleum, 
claiming damages for the loss of property destroyed by 
an accidental lire, and which he alleged should have been 
taken by them under the agreement, which liound them 
to take it as fast as their barrels could be received, 
emptied and returned. The defendants refused to 
accept, on the ground that the oil was not of the quality 
contracted for. Held, that evidence was inadmissible, 
that, in conversation shortly before the written agree
ment, the defendants spoke of receiving six or seven car 
loads per week. Noble v. Spencer el al., 27 U. C. Q. B. 
210.

Under a written contract of sale of a specific article, 
viz., a gasoline engine with a pump standard, it not being 
pretended that it did not answer such description, such 
contract must be taken to cover, as it purported to do, 
the whole contract between the parties, and parol 
evidence was not admissible to show a warranty made 
prior to the entering into of the contract, which was incon
sistent with the written warranty, as it would bo allowing 
the admission of parol evidence to vary the written 
contract, and statements alleged to have been made by 
the vendors, and acted on by the purchasers, to the effect 
that the engine would pump sufficient water for a certain 
number of horses and cattle, were not such as to con
stitute a separate and independent collateral agreement 
and admissible as such. Noiilii/ Mamj'avturinij Co. v. 
Maunder», 31 U. It. 475.

To an action on a note made by defendant jointly 
with A. and B., the plea was that the note was given for 
the purchase money of a schooner, sold by plaintiff to 
A. and B., defendant being their surety ; that the 
plaintiff on such sale guaranteed the vessel to be sound, 
but she was not sound, but unsafe and rotten, as plaintiff 
well knew, etc. At the trial, the written instrument of
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sale was produced, from which it appeared that the sale 
was to the defendant alone, and no such guarantee as 
alleged was contained in it. It was held that verbal 
evidence of the warranty stated in the plea was not 
admissible, and apparently also that the defendant could 
not show in the face of the writing produced that the 
sale was to A. and B., and not to himself. Hendcnon v. 
Otter, 15 U. ti. Q. B. 345.

Plaintiffs offered defendants a quantity of green cod, 
which was accepted, the offer and acceptance being in 
writing, and while the fish were being landed, defendants 
signed an agreement in writing by which they agreed to 
buy from the plaintiffs “ the cargo of fish now I wing 
landed and to pay for the same at the rate of $1.46 per 
hundred pounds.” In an action by the plaintiffs to 
recover the contract price of the tish, defendants sought 
to give evidence of a verbal representation at the time of 
delivery that they were of number one quulity. Ilehl, 
that the trial judge was right in refusing to receive sucli 
evidence as tending to vary the written contract. Iluwanl 
cl al. v. Crietic et al., 33 N. S. R. 367.

The defendant gave a bond to the plaintiff, reciting 
that he had that day purchased certain land known as 
the mill property, in the village of P., etc. It was held 
that parol evidence of the expressions of the parties as 
to the land intended was inadmissible to support the 
defendant’s construction of the bond. Greer v. Johtuon, 
88 Ü. C. (j. B. 77.

Defendant got from the plaintiff six different sums of 
money, amounting together to 8,000 dollars, for which 
he gave receipts ; three of these stated that defendant 
received so much money from plaintiff, loan on oil, 
usual rate of interest. The remaining three were 
similar to the others, but concluded, “ payable within one 
year from date, with interest at nine per centum per 
annum." Defendant set up a parol agreumeut with
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plaintiff by which defendant had the right at any time 
to require plaintiff to take, in payment of the moneys so 
lent, the oil which defendant hail in plaintiff's hands, at 
the market price, at the time when defendant so required 
plaintiff to take the oil.

It was held that such a parol agreement could not be 
set up to alter the terms of the receipts which showed 
that such loans were to be repaid in money. Lancet/ v. 
Brake, 10 O. R. 428.

The principle excluding parol evidence to vary an 
agreement was also applied to the case of an agreement 
for the use of an invention. The evidence was that 
plaintiff agreed to prevent any infringement of the 
patent, and that if he failed to do so, he should not be 
entitled to any royalties. The agreement contained no 
such stipulation. The agreement, in this case, was said 
by the Court to be much more formal than that in 
question in the case of MeXerilg v. William*, 13 0. R. 
324 ; Beam v. Matter, 14 0. R. 412.

Parol Evidence Ilule applied to Najotialde Instruments.

The parol evidence rule, as applied to negotiable 
instruments, is illustrated hy the case of Portnois v. 
Muir et al., 8 O. R. 127, where it was sought to defend 
an action on a promissory note, payable on demand, by 
showing that plaintiff agreed that the defendant should 
have two years in which to pay it. This was held to be 
an attempt to vary the writing, and the evidence was 
held inadmissible.

In an action by an endorsee against an endorser of a 
note for the price of a piece of land, evidence of a parol 
agreement, entered into when the note was endorsed, 
that if the defendant paid the taxes chargeable against 
the land, the plaintiff would relieve him from liability 
as an endorser is not admissible. More v. Orosrenrr, 
30 N. ti. 221.
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In Smith v. Squire», 13 Man. 360, it was held that 
parol evidence could not be received to show that a 
person who endorsed a promissory note to another for 
valuable consideration, stipulated at the time that he was 
not to be liable on the endorsement, as that would he to 
contradict the contract which such endorsement by the 
Bills of Exchange Act im[>orts. This was the judg
ment of a Court composed of Killam, C.J., Bayne and 
Richards, JJ.

Defendants, two directors of the Canada Powder 
Company, placed in the hands of Clarke, their 
secretary, their promissory note for $8,000, which 
Clarke deposited with the plaintiffs, having a receipt 
written under it and signed by their agent, which 
expressed that the note was to be held by the Bank as 
collateral security for any unretired paper they might at 
any time hold of the company. Plaintiffs’ agent swore 
that he took the note upon the understanding expressed 
in the receipt, which was in Clarke’s handwriting, etc. 
Defendants desired to prove that the note was given in 
consequence of a doubt as to the power of the Powder 
Company to become partners to a note and as security 
only against the want of such power, and until it should 
be conferred by the Legislature, which was afterwards 
done. It was held that this evidence was rightly 
rejected, for that the defendants, having entrusted Clarke 
with their note, were bound by his agreement, which 
could not be varied by parol testimony. The Commercial 
liauk of Canada v. Merritt et al., 21 U. C. Q. B. 358.

In Heed v. Heed, 11 U. C. Q. B. 26, a document was 
declared on containing a promise to pay a sum certain 
to a person named, for value received in rent of farm, 
and evidence was sought to be given of a verbal under
standing that the note was not to be enforced until the 
plaintiff’s return or until he should send a power of 
attorney to someone to collect it. It was held that this 
was an attempt to vary a writing, and was inadmissible.
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Parol Kridener to add In ll’ill.

Where a testator devised lot 14, concession 10, in 
the township of Artemisia, to his two nephews, and, 
after certain pecuniary bequests, directed the balance to 
lie paid to his relatives, and the evidence showed that 
testator did not own and never had owned that lot, but that 
he did own lot 21, concession 10, in the said township, 
which was not specifically devised by the will, it was 
held that evidence of the testator’s intention, to devise 
lot 21, in concession 10, to his nephews was inadmissible. 
Summer* et ul. v. Summers et al., 6 O. R. 110.

In 1802 testator purchased two lots in the township 
of Mono. In 1863 the township was divided, one of 
these lots being in the township of Mono, and the other 
in the new townshi] A Orangeville. In I860 he made 
his will, devising all his real estate, situate in the town
ship of Mono. It was held that parol evidence could not 
lie offered to show that testator intended to include the 
lot which had been placed in Orangeville. The other 
lot “ exactly fitted the words in the will, and the testator 
had no other property which, at the date of the will, or 
subsequently, could with accuracy lie described as in 
the township of Mono." Lawrence v. Ketehum, 4 
0. A. R. 92.

Parol Kridener Unie Diitinijuiihed.

The difference lietween evidence to vary a written 
agreement, and evidence to show that what appears to 
have been a written agreement never came into effect as 
such, is illustrated by the difference of opinion between 
Osler, J., and the majority of the Court in Brown v. 
llowlaml, 9 0. R. 48.

A note had been brought to the defendant, in renewal 
of a note made by the company, of which one Rtockdale 
was the manager. The defendant signed the note, " per
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O. A. Howland," and the name of “William Stockdale, 
Manager,'' was below that of Howland, although it 
seems from the head-note that it was not put there by 
the defendant. The intention was that the note should 
be jierfected by the stamping of the company's name 
over the name of Stockdale by the manager. The 
defendant was the secretary of the company.

P<r Cameron, C.J., “ The defendant must be treated 
as maker of the note, extrinsic evidence not being 
admissible to change its legal effect."

Osler, J., held that the defendant could not be 
treated as maker of the note, for the evidence showed 
that the instrument never was perfected as a note, and 
that this was no infringement of the rule as to the 
admission of parol evidence, for its effect was not to 
alter a note, but to show that the conditions upon which 
it was to liecome a note had not been performed.

A plaintiff agreed verbally to sell the defendant a 
quantity of timber, to l>e got out by him, upon certain 
timber limits held by her from the Crown, for 20*. |>er 
thousand feet, payable on its arrival at Quel>ec. These 
limits had formerly lielonged to the plaintiff’s husband, 
of whom she was administratrix, and it was agreed, the 
defendant being a party to the arrangement, that half 
of the money should be applied towards payment of 
debts due by the intestate. A written agreement was 
then signed by the plaintiff as follows:—“Mrs. E. M. 
Chamberlain, widow, etc., agrees to give Mr. Joshua 
Hmith, of Ottawa, the privilege to cut a raft of timber 
on her limits on the Mattawa River, this season, at the 
rate of 10*. currency per thousand feet, etc.”

The learned judge told the jury that if the whole 
agreement between the parties had been reduced to 
writing, and was intended to lie put into writing, then 
the price mentioned, 10*. per thousand, must govern, but 
if the agreement was that the price should be 20*. pe

r 2
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thousand and the parties put only one half in writing, 
leaving the other part standing on the ' bal agreement, 
then the price was 20*. per thousand. It was held hy 
the Court, though with doubt, that evidence of the 
verbal agreement was admissible, as the writing did not 
contain, and was not intended to contain, the whole 
agreement between the parties. Chamberlain v. Smith, 
21 U. C. Q. B. 103.

Under a verbal contract lietween plaintiffs and the 
defendants the latter agreed to carry certain petroleum 
oil of the plaintiffs in covered cars, and on the faith of 
its Iteing so carried it was delivered to the defendants, 
hut was carried in open cars, and in consequence a large 
part of it was lost. On the delivery of the oil to the 
defendants the plaintiffs signed a request note which said 
nothing about covered cars, and under which the goods 
were stated to be sent, subject to certain terms and con
ditions therein. It was held by the Ontario Common 
Pleas that the verbal contract in no way contradicted the 
writing, and must be incorporated with it, so that the 
whole contract must he read as a contract for carriage in 
covered cars. This case came before the Appeal Court, 
where it was held hy Moss, ,T., that the parol evidence 
was admissible, as the nature of the transaction showed 
that the parties did not intend the document to contain 
the whole contract. Burton, J., held it inadmissible, as 
there was no sufficient evidence to show that the parties 
did not so intend.

The Appeal Court did not have to decide as to the 
admissibility of the evidence, the case having been 
decided on another point. FitujeraM et al. v. Grand 
Trunk Hail. Co., 27 C. P. 628 ; 28 C. F. 586 ; 4 0. A. It. 601.

In MacKemie v. McMullen, 16 Man. 11, the principle 
of Ertkine v. Adeane was followed, and it was held that 
where a verbal agreement had been made for the sale of 
horses or other chattels, and the purchasers afterwards
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signed a lien note securing payment with the usual 
provision of such a note, evidence might be given of 
representations or conditions of the sale, or to prove a 
warranty, when it appeared that it was not intended to 
include in the lien note all the terms of the agreement 
between the parties.

A discussion of the parol evidence rule with special 
reference to the cases of Er»kine v. Adcane, I.indlcy v. 
Lacey, and Morgan v. Griffith will be found in the report 
of liycr* v. MacMillan, 16 S. C. R. at 194. In this 
case an agreement was made in writing by which Byers 
contracted to cut for Andrews a quantity of wood and 
haul and deliver the same at a time and to a place 
mentioned, Andrews to pay for the same on delivery. 
The agreement made no provision for securing to Byers 
the payment of his labour beyond the agreement for the 
price, but on the trial of the action the defendant set up 
a parol agreement with Andrews, made at the same time 
that the written contract was signed to the effect that if 
the amount due him for cutting and hauling wood for 
the amount specified was not paid by the date mentioned 
in the agreement, the defendant would be entitled to hold 
the wood as security and to sell it to realise what was 
then due.

It was held, affirming the decision of the Supreme 
Court of Manitoba, 8 Man. 3fil, Henry, J., dissenting, 
that evidence of this verbal agreement was admissible on 
the trial of an action of replevin of the wood by an 
assignee of Andrews, liycr» v. MacMillan, 15 S. C. R. 
194.

The defendant was a shareholder in a company of 
which some of the capital stock subscribed for had not 
lieen taken up, and these shares being offered to the 
shareholders at GO cents on the dollar, defendant took 
some of them. On March “23rd the plaintiff agreed 
to take some of the defeudaut’s shares at G7j cents
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on the dollar, and on March 25th the following 
transfer was executed, “ For value received W. E. 8. 
transfers and assigns to J. C. fourteen shares on each of 
which has been paid five hundred dollars, amounting to 
the sum of seven thousand dollars in the capital stock of 
the Lake Superior Navigation Company, etc.” It was 
held that evidence was admissible to show that at the 
time of the sale on the 2Srd the plaintiff was told that 
these shares had been issued at 00 cents, so that they 
were paid up in full only as between the directors and 
the shareholders, for this was evidence to show what 
was the subject-matter of the contract and that the 
transfer was not the concluded bargain between the 
parties. Clark v. Satul/ord, 25 U. C. C. P. 250.

D. delivered a document containing written instruc
tions to sell a coal mine on certain terms and a promise 
to pay II. a commission of five per cent, on the selling 
price, the commission to include all expenses. H. 
proceeded to sell the mine and incurred certain expenses. 
Held, /nr Walkem, J., that evidence was admissible to 
show that contemporaneously with the delivery of the 
document to H. he stated that the mine could not lie 
sold at the price named and that D. agreed to pay his 
expenses if the sale was not made. Held, /«■/■ McCoi.l, J., 
that such evidence was inconsistent with the written 
instrument, and, therefore, not admissible. On appeal, 
however, it was held that the question whether the 
written instructions constituted the whole contract 
should have been submitted to the jury. Harris v. 
Dunsmuir, 6 B. C. 505.

The defendant and another named Hynd contracted 
with plaintiffs for the purchase of all their claims against 
an incori>orated company anil their interest in the same, 
and, as far as they could sell it, their control over the 
charter of the company for three thousand dollars. 
Defendant and Hynd subsequently gave the plaiutiffs a
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written promise to pay the price agreed upon “ for the 
charter ” as expressed in writing, in the following form : 
“Two years after date we jointly and severally promise 
to pay Hugh Miller, Joseph Davids and John ltitchie, 
junr., the sum of three thousand dollars for the charter of 
the Metropolitan Gas Company. Mem. : This is to 
remain in the hands of R. A. Harrison, Esquire, until 
maturity, as security, etc.”

The question was whether the plaintiffs were at 
liberty to explain what the parties meant and intended 
by the use of the words “ for the charter ” in this writ
ing, plaintiffs claiming that they were not bound down to 
the rigid construction of the word “ charter,” and were 
at liberty to show a verbal arrangement that what was 
bargained for was the giving by the plaintiffs to the 
defendant and Hynd of the books, plans, and other 
papers relating to the company and all the plaintiffs’ 
control of and claims of every kind against the company, 
and so forth. It was held that plaintiffs were at liberty 
to give the evidence proposed. The judgment seems to 
depend partly on the principle that evidence can lie 
given to explain the meaning of the term “ charter," and 
partly on the principle that the memorandum was not 
really intended to embody in full the agreement of the 
parties. Per A. Wilson, J., “ The subject of the con
tract sued upon is not the sale of the charter, the subject 
is the sum of three thousand dollars which the defendant 
agreed to pay, and the charter is the consideration for 
that promise. There is perhaps, therefore, more reason 
for permitting evidence to explain the meaning and 
nature of the consideration than if it were the very sub
ject of the action.” Miller et al. v. Thompson, 16 U. C, 
C. P. 518.

Evidence was given of a verbal warranty on a sale of 
a vessel, in connection with which a mortgage had been 
given. An instrument annexed to the mortgage recited 
that it was executed for the purpose of executing the
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true agreement between the parties, and the instrument 
then set out the terms of payment differing from those 
in the registered mortgage. The defendants swore that 
they would not have Wight without the warranty, and 
would not otherwise have given over one-third of the 
price. It was held that evidence of the verbal warranty 
was admissible, that it did not vary or alter the writings, 
and that the declaration that the instrument was made to 
evidence the true agreement referred merely to the terms 
of payment. La Huche v. O'Hagan et al., 1 O. R. 800.

In an action on a charter-party, the charter-party 
was proved and also that the vessel did not call at 8. for 
orders as required. 1 lefendants offered evidence to show 
a verbal agreement, made contemporaneously with the 
signing of the charter-party, and while one of the defen
dants, by whom it was signed as agent for the other 
owners, was in the act of handing it over to the plaintiff, 
to the following effect : “ Now, you are not to have this 
charter-party, or it is not to be binding, if the vessel 
does not go to 8.,” to which one of the plaintiffs said, 
“ Yes," or words to that effect, and upon plaintiffs 
assenting to accept it upon these terms, he gave them the 
charter-party. This evidence was rejected. It was held, 
Kino J., dnbitante, that the evidence should have been 
received, that the object of it was not to vary the terms 
of a written agreement that the parties had already 
entered into, but to show that the writing which they 
had signed, but which was not then a comi Iste agree
ment, was not to ojierute at all unless the vessel called 
at 8. Walter* v. Milligan, 22 N. B. 622.

The plaintiff', wishing to speculate in shares on the 
Montreal Stock Exchange, employed the defendants t,o 
purchase certain shares for him on margin. He knew 
that the defendants would employ a broker in Montreal 
as their agent, and that the latter would make the actual 
purchases, advance the money required, and hold the
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shares in his own name as security. In an action by 
the plaintiff to recover hack the sums paid for the 
margin, as moneys paid on a consideration which had 
failed, plaintiff attempted to rely on the terms of the 
bought notes received from the defendants as follows : 
“ We have this day bought for your account, etc.," as 
evidence that the defendants should have purchased 
and held the shares in their own name. It was held 
that the true agreement between the parties could be 
given, notwithstanding the language of the bought note. 
Jackeun v. Allen, 11 Man. 86.

Plaintiff wrote to defendants, proposing to sell them 
a vessel for a certain sum, the proportion of premium 
on the insurance then effected, during the time the jxilicy 
had yet to run, to be paid by the purchaser in cash. 
The proposition was accepted verbally, and a regular 
assignment of the vessel executed to the defendants in 
which no mention of the insurance was made. Held, 
that the plaintiff might nevertheless recover the premium 
from the defendants. Maton v. Bmntkill el al., 15 
U. C. y. B. 300.

By an agreement under seal, B., who held nearly all 
the shares in the Caraquette Railway Company, agreed 
to transfer four-ninths of his shares to C., M. and 0., for 
which they agreed to pay him $‘27,000 and four- 
ninths of the survey and preliminary expenses of the 
company, and B. was authorised to sell the whole stock 
and assets of the company for a sum sufficient to give C., 
M. and 0. a profit of at least $2,500. It was held 
that evidence was admissible to show that it was also 
verbally agreed that if B. could not affect the sale, he and 
C., M. and 0. themselves were to construct and operate 
the road and divide the profits in proportion to the stock 
held by them. Burin v. Chitliol, 82 N. B. 688.

Oral evidence was held admissible of a defence to a 
promissory note, by personal representatives of the payee
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against the maker, that at the time of making the note 
an oral agreement was entered into between the payee 
and the maker which had been fully performed, that if 
the latter would pay interest on the note and, although 
not liable to do so, would support for life a relative of 
the former, the note should he considered paid. The 
action was brought after the complete [lerformance of 
the agreement. McQmrry v. ISraml, 28 0. R. 69.

To an action on certain promissory notes and bills 
of exchange and on the common counts against the 
defendant as jointly liable with one Ilobb, defendant 
pleaded satisfaction and discharge of plaintiffs claim 
before action by executing with Hobb an assignment of 
the joint effects to plaintiff ami another for the benefit 
of creditors and that plaintiff accepted this in full satis
faction of the cause of the action in question. On the 
trial parol evidence was admitted of the agreement to 
accept the assignment in satisfaction and discharge. It 
was held that this had been properly received, the effect 
of it being not to vary the terms of the writing, but 
merely to prove a collateral agreement. Whitney v. Wall, 
17 U. C.C.l*. 474.

House property was sold by a written contract for 
two thousand dollars, the parties to the contract at the 
same time verbally agreeing that, until payment of the 
purchase money, the vendor would insure the property 
for that sum, which he did with the defendants by 
policy, insuring against damage by tire, etc. It was held 
that evidence of the parol contract to insure was admis
sible. Ki efer v. Phoenix In». Co., 29 0. R. 394.

The rule against varying by parol evidence a document 
in writing does not apply to a receipt.* Therefore, where 
the document was in the following form, “ Received

*«*\ however, fomiiincitil Jt,ink, ftc. v. Merritt «4 al„ nt/irn, p. 1W»A. 
A document limy Ih- a reo«*ipt ami also emlrndy the terms of n contract. 
As a receipt nimjfliritrr it may be o|»cu to contradiction, while conclusive 
iin to the terms of the contract.
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from J. L. for 'f. the sum of five hundred dollars on 
account of elm and soft maple, etc.,” on a lot described 
in the receipt, parol evidence was admitted to show that 
one of the conditions of the sale was that the timber 
should be removed in two years. Stcinlioff v. Mcltac, 
13 O. B. 546.

A guarantee for the price of goods furnished from a 
Birmingham liouso was addressed to Messrs. Irving, Van 
Wart & Co., New York. They were agents in New York 
for the Birmingham house referred to, whom the 
defendant knew, but they had no other connection with 
them. It was held, that the Birmingham iirm could 
sue upon the guarantee if intended for their benefit, 
which might bo proved by parol evidence. A guarantee 
of this description may be sued upon by those for whose 
benefit it was in fact given, though their names may not 
appear in it, and the intention of the guarantee in that 
respect may be made out by oral evidence. This seems 
to be a relaxation of the rules of evidence made in favour 
of commercial dealers. Per Robinson, C.J., delivering 
judgment of the Court. Van Wart et at. v. Carjwntcr,
‘21 U. C. y. B. 3‘20.

In an action on an agreement, as follows, duo 
to William McAdy 100 dollars payable in lumber, on 
demand at the Stinson mill, it was held, that parol 
evidence was admissible to show what kind of lumber 
the parties intended, namely, culls and joists. McAdy 
v. SHU, 24 U. C. C. P. 606.

A party in contracting offered to “ take the stuff at 
a valuation ’’ and pay a stipulated amount. It was held 
that the meaning of the word “stuff" might be explained 
by parol evidence. Johnston v. Wilson, 28 U. C. C. P. 
432.



CHAPTER IV.

WITNESSES.

COMPETENCY : OATH AND AFFIRMATION.

Every sane person is a competent witness in 
both civil and criminal cases, except a child, who 
docs not understand the nature of an oath. In 
some criminal cases a child who does not understand 
the nature of an oath is allowed by special statutes (<i) 
to give testimony unsworn. In all criminal cases 
the- husband or wife of the accused is a competent 
witness ; but only by consent of the accused, except 
in a few special cases (6).

Every person competent to give evidence can, 
generally, be compelled by the Court to give 
evidence in civil, but not always in criminal (c), 
proceedings. A person in this position is described 
as a “ competent and compellable witness.”

Any objection to the competency of a witness is 
for the decision of the judge. If there is any doubt 
on the matter the judge will examine into the 
competency of the witness tendered before allowing 
him to be sworn ; he will if necessary hear witnesses 
for this purpose (</).

(a)'-See post, p. 215.
(/fj^See post, p. 209.
(t) Cf.jiaif, pp. 210, 211.
(d) This wa« vailed the examination on the voir dirt, i.e.t vrai 

dirt.
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In no branch of our law, perhaps, have more important 
or more beneficial changes been made than in this 
portion of the law of evidence. A hundred years ago 
the mouths of all persons who knew most about the 
matters in dispute in any legal proceeding were closed. 
No one could give any evidence if he or she had the 
slightest interest in the result of the litigation.

In any civil action neither the plaintiff nor the 
defendant could be heard (e). If there were several 
plaintiffs or defendants, the evidence of them all was 
excluded ; so was the evidence of their respective 
husbands and wives. It was supposed that they might 
commit perjury, because they had some remote interest 
in the damages or the property sought to be recovered 
in the action. If a man insured his life, and died, 
and the insurance company resisted the claim made 
by his executors on the ground that the deceased had 
shortened his life by habitual intemperance, no mem- 
bcr of his family could give evidence as to the real 
habits of the deceased, unless he or she was excluded 
from all benefit in his estate. The same rule prevailed 
in criminal proceedings. Neither the accused nor the 
wife or husband of the accused could give any evidence. 
If two or more prisoners were Iteing tried together on a 
joint indictment, none of the prisoners or their wives or 
husbands could give evidence against or in favour of 
any one of them, nor could any person who would be 
pecuniarily benefited by the prisoner's conviction. Thus 
a merchant whose name had been forged to a bill of 
exchange could not go into the witness-box at the trial 
of the forger and swear that he never signed the docu
ment ; he had to sit by in silence while his acquaintances, 
who had no interest in the result of the proceedings,

(<) In the Court of Chancery, it is true, the plaintiff after filing 
a bill could administer interrogatories to the defendant and conqs 1 
him to answer them on oath ; but he could not cross-examine the 
defendant on his answer or call him as a witness at the trial : see 
*' Century of Law Reform,” pp. 181—187.
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wore called to offer their conjectures (is to the hand
writing (,/'). As Cockiiuhn, V.J., said :—

“ 1’eople wore formerly frightened out of their wits about admit- 
tiug evidence, lent juries should go wrong, lu modern times we 
admit the evideuee, and discuss its weight " ('/).

Moreover, in tliose days no witness might give evidence 
unless he first took an oath in such form as would bind 
his conscience. But there were many most scrupulous 
and veracious persons who, taking too literally the 
admonition, “ But I say unto you, swear not at all," 
refused on conscientious grounds to take an oath, even 
at the bidding of an officer of the State. There were 
others who bad no religious belief, and to whom there
fore an oath was meaningless. Both classes of persons 
were excluded from the witness-box, though they were 
ready and willing to state the truth, the whole truth, and 
nothing but the truth.

And not content with excluding witnesses on the 
ground of intereit and of their religious opinions or the 
absence of them, our Courts, following the Roman law, 
excluded the evidence of all “ infamous ” persons, or 
those who had been convicted of treason, felony, or 
certain misdemeanours.

But anyone who objects on conscientious grounds to 
take an oath is now permitted to make a solemn affirma
tion that he will speak the truth ; and it is no longer an 
objection to the comjietency of a witness that he is of 
infamous character, or that he is a party to the proceed
ings, or in any other way interested in the result.

It is necessary to state briefly how these important 
changes were effected.

Only when the nineteenth century was well advanced 
was it that the Legislature began to recognise that the 
inquiry after truth in courts of justice was often, and

(/) This absurdity in the special case of forgery was removed 
by a statute of 18‘28.

(«/) It. v. t'i'erseen of Birmingham, 1 H. & 8. 707.
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needlessly, obstructed by the rules of evidence then in 
force.

The first important inroad on the old law was made 
in 1883, when the incompetency of persons in pari jure 
with the parties was alrolishod (/i). Then came Lord 
Denman’s Act (i) which enacted that no person offered 
as a witness should thereafter lie excluded from giving 
evidence by reason of incapacity arising from crime or 
interest.

This Act, however, left the actual parties on the 
record and their husbands and wives incompetent 
witnesses. When, however, the new County Courts 
were created in 1840, the parties were allowed to give 
evidence in all cases in these Courts (k). Five years 
later the incompetency of the parties was removed in all 
courts by the Law of Evidence Amendment Act, 1851 (i), 
which enacts that—

“ On the trial of any issue joined, or of any matter or question, 
or on any inquiry arising in any suit, action or other proceeding in 
any Court ni justicr, .a baton any pence having by law, or by 
consent of parties, authority to hear, receive and examine evidence, 
the parties 1 hereto, and the persons in whose behalf any such suit, 
action or other proceeding may bo brought or defended, shall, 
exceptas hereinafter excepted, he competent and compellable (/a) 
to give evidence, either rini i■#*■#- or by deposition, according to the 
practice of the t 'ourt, on behalf of either or any of the parties to the 
said suit, action, or other proceeding.”

But it was by s. 4 of this Act provided, that nothing 
therein contained should apply to proceedings instituted, 
in consequence of adultery, or to actions for breach of 
promise of marriage.

The Law of Evidence Further Amendment Act, 
1869 (n), abolished these two exceptions. After repealing

(A) 3 & 4 Will. IV. c. 4”.
(il Ü & 7 Viet. c. 85.
(1) 9 ü 10 Viet. c. 95.
(/) 14 & 15 Viet. c. 99. M
(>„) “Compellable" moans “ compellable by process of law. 

Ko/ih v. The Qumi, [1894] A. C. at p. 652.
(#) 32 & 33 Viet. c. 68.
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h. 4 of the last-mentioned Act, the Act of 18(50 («. 2), 
renders the parties to actions for breach of promise 
of marriage competent witnesses ; enacting, at the 
same time, that the uncorroborated testimony of the 
plaintiff is not to be sufficient proof of the promise 
to marry ; his or her testimony must he corroborated by 
some material evidence in support of the alleged 
promise (o). Section 3 of the same Act renders the 
parties to proceedings instituted in consequence of 
adultery, and the husbands and wives of such parties, 
competent witnesses; with the proviso that no witness 
in any proceeding, whether a party or not, is to be 
liable to lie asked or Itound to answer any question 
tending to show that he or she has been guilty of 
adultery (p), unless such witness has already given 
evidence in the same proceeding in disproof of such 
adultery (q). It has now been decided that this section 
rehites only to the adultery charged in the petition (r). 
Hence, the husband and wife are now both competent 
witnesses in proceedings instituted in consequence of 
adultery, but they cannot be compelled to answer 
questions tending to prove their guilt. This matter is 
dealt with more fully under the head of “ Privilege ” (s).

It was held by two judges of the Common Pleas 
Division, in Guardian* of Aottinqham v. Tomkineon (t), 
that in proceedings by the guardians of the union 
against a husband to compel him to maintain a child 
of his wife born in wedlock, which he refused to main
tain on the ground that he was not its father, the

(v) See jiott, Book III., Chap. III.
Ip) SeeS. x. 8., [1907] I*. 224.
(</) Although thosu statutes have rendered parties to actions for 

breach of promise of marriage, ami the parties to proceedings taken 
in consequence of adulter)', and their husbands and wives com
petent witnesses, it is not clear that they are also conqiellablo 
witnesses. The better opinion is that they are both.

(r) Halt v. Ilall, 26 T. L. It. Ù24.
(s) See /Hitt, p. 22S.
(f) 4 V. 1*. 1). 34.1.
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evidt-nce of the husband was inadmissible to prove non- 
access to his wife, as the proceedings were not “ pro
ceedings instituted in consequence of adultery ” within 
the meaning of s. 8 of the Act. In He Hideout’s 
Trusts (ti), which was a petition for the payment out 
of a fund in court to a father and five children, the 
evidence of the father was tendered before James, V.-C., 
to prove non-access to his wife so as to bastardise the 
respondent, a child of hers, on the ground that the pro
ceedings were “ instituted in consequence of adultery ” 
within the meaning of the Act. The Vice-Chancellor 
said that he must have other evidence. But it is not 
clear from the reports whether he intended to exclude 
the evidence of the father or not. Hall, Y.-C., in a 
similar case of He Yearwotul's Trust* (r), considered that 
the Vice-Chancellor intended not to exclude the evidence, 
and therefore he (Hall, V.-C.) admitted the evidence of 
the father in the case before him. The judges of the 
Common l'leas Division, however, were of opinion that 
James, V.-C., intended to exclude the evidence, and that 
the case of lie Hideout's Trusts was therefore in favour of 
the decision which they came to, and that the decision 
in lie YeannsuVs Trusts was founded upon a mistaken 
view of He Hideout's Trusts. In He Walker (y), which 
was an application by an infant for maintenance, 
resisted on the ground that the infant was illegitimate, 
Kay, J., and in Buruahi/ v. Buillie (z), which was an 
action by a husband, who hud been divorced from bis 
wife, for a declaration that there was no legitimate 
child of the marriage, North, J., followed Guardians oj 
Sottiujlliain v. Tomkinsou ; the ratio decidendi in both the 
last cited cases being that the proceedings were not “ insti
tuted in consequence of adultery ” w ithin the meaning 
of the Act of 1HG9.

(«) L. It. 10 Kq. 41.
It) Ô Ch. 1). 545.
y) M W. It. 95.

.(*) 4.2 Çh. I>. 282.
L.B. B
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It has long bev-c Held that a prosecutor, in a criminal 
proceeding, is a competent witness against a prisoner ; 
and, although there were formerly exceptions to the rule, 
they have all been removed by Lord Denman’s Act and 
other statutes. The husband or wife of a prosecutor is 
a competent witness either for the prosecution or for the 
defence.

Lord Denman's Act (a), by rendering all persons 
competent as witnesses although they may have an 
interest in the matter in question, or the event of the 
trial, removed all doubt as to the admissibility of 
informers and accomplices as witnesses. All such 
persons are competent witnesses ; but the objections to 
their credibility remain as before.

At common law, a defendant in a criminal charge, so 
far from lwing hound or competent to give evidence 
against himself, was never Itound even to answer the 
questions put to him upon his examination before a 
magistrate. Section !$ of the Evidence Amendment 
Act, 1851 (5), confirms this state of the law ; and enacts 
that—

“ Nothing herein contained shall render any person who in any 
criminal proceeding is charged with the commission of any indict
able offence, or any offence punishable on summary conviction, 
competent or roiiqsdtahle to give evidence for or against himself or 
herself, or shall render any person compellable to answer any 
question tending to eliminate himself or herself, or shall in any 
criminal proceeding render any husband conqietent or conqietlnhlc 
to give evidence for or against his wife, or any wife conqietent or 
compellable to give evidence for or against her husband.’’

It is it principle of the common law that no man is 
hound to criminate himself. But a prisoner, when 
arraigned, may, if he thinks fit, plead guilty to the 
charge, and such a formal confession, although not 
irrevocable (r), is, unless revoked, tantamount to a 
conviction. Again, though a prisoner cannot be

(o) 6 & T Viet. c. 83.
(/>) 14 & 13 Viet. c. 911.
(e) It. v. I erney, 73 J. P. 288.
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compelled (if) to make a statement before the magistrates, 
yet lie frequently does so, even after the statutory 
caution (r) has been given, and it is open for the jury to 
convict him on the admissions made in such a state
ment. And, as we have seen (/), his voluntary statements 
may also be given in evidence against him.

Legislative inroads were from time to time mane 
upon the principle nemo ttnelnr tcijmtm pmdrrr. Many 
statutes, passed after 1851, enacted that on the trial of 
the offences created by them, the accused persons and 
their husbands and wives should be comi>eteut witnesses. 
But their provisions in this respect have been superseded 
by the Criminal Evidence Act, 1H!)H, with one exception, 
namely, the first section of the Evidence Act, 1877 (;/), 
which still remains law ; it is as follows :—

“ On the trial of uuv indictment or other proceeding for the non
repair of any public highway or bridge, or for a nuisuneo to any 
puldic highway, river, or bridge, and of any other indictment 
or proceeding instituted for the puiqiose of trying or enforcing 
a civil right only, ciory defendant to such indictment or pri sis sl
ing and the wife or hustsinil of any each defendant shall lie 
admissible witnesses and ooiniiclluble to give evidence."

Lastly, in 1808, was passed the Criminal Evidence 
Act (/i), which applies to all criminal proceedings (i). It 
makes every person charged with an offence a competent 
witness “ for the defence at every stage of the pro
ceedings ’’ ; but he cannot lie called except on his own 
application (A). It is the duty of the presiding judge, 
however, to inform him that he lias a right to give

(d) Although a prisoner cannot he compelled to make a state
ment before the magistrates, yet at the subsequent trial the counsel 
for the prosecution can comment on the fact that he saiil nothing 
and reserved his defence: //. v. McNair, 25 T. I,. R. 228.

(e) See ante, Book 1., Chap. V.
(/) //lid.
lij) 40 & 41 Viet. c. 14.
(A) «1 & 62 Viet. c. HU; I'harnock v. Merchant, [1900] 1 Q. B. 

474. Consequently the provisions as to croae-examination in the 
Act of 189S now govern all criminal proceedings.

(i) Proceedings for extradition have been held to be within the 
Act: It. v. Kamt, Times, April 2Sth, 1900.

(A) Criminal Evidence Act, 1898, s. 6 (1).
s 2



204 Competency.

evidence if he wishes so to do (Z). Where the only 
witness to the facts of the case called by the defence is 
the person charged, he must l>e called as a witness 
immediately after the close of the evidence for the 
prosecution (m). If he elects to go into the witness-box 
and give evidence on oath, he is liable to l>e cross- 
examined and cannot refuse to answer any question on 
the ground that it would criminate him as to the offence 
charged, hut his cross-examination as to other offences 
and as to character is governed by the provisions of 
s. 1 (f) of the Act, which runs as follows : —

“ A person charged and called ns a witness in pursuance of this 
Act shall not be asked, and if asked shall not be required to 
answer, any question tending to show that he has committed or 
been convicted of or been charged with any offence other than that 
wherewith he is then charged, or is of had character, unless —

(i.) the proof that he has committed or been convicted of such 
other offence is admissible evidence to show that he is 
guilty of the offence wherewith he is then charged ; or 

(ii.) he has personally or by his advocate asked questions of the 
witnesses for the prosecution with a view to establish his 
own good character, or the nature or conduct of the defence 
is such as to involve imputations (it) on the character of the 
prosecutor or the witnesses («) for the prosecution ; or 

(iii.) he has given evidence against any other person charged 
with the same offence *’ (p).

But note that where the cross-examination addressed 
to the prisoner tends to show that he is guilty of the 
offence charged, it cannot be excluded merely on the 
ground that it also shows that he had previously been 
guilty of other offences (q).

The counsel for the prosecution may comment upon 
any evidence given under the Act hy a person charged (r), 
hut he must not comment ujion the failure of any such 
person, or of the wife or husband of such person, to give

It) It. v. Ilnrm,, 24 T. L. E. 623.
(m) 61 * 62 Viet. c. 36, 8. 2.
(><) See the rviimrk- of Izird Ai.VEitsro.VF., reported in 6'J J. P.

p, 648.
(o) Jt. v. Marshall, 63 J. V. 36.

;>) II. v. Ilailma, [1902] 1 K. It. SH2.
(,,) It. V. <'ll it sou, [1909] 2 K. It. 914.
(r) It. v. Harsh,ir, [1899] 1 Q. It. 140.
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evidence («). Hut it has been held that the judge may 
comment u]>on such failure (I). There are, however, 
many cases in which it would not lte expedient or 
calculated to further the ends of justice so to do («) ; the 
matter must be left to the discretion of the judge in 
the particular case. If he thinks fit to do so, he should 
also point out to the jury that it is still for the prosecu
tion to make out the case against the prisoner, and that, 
if it l>e not made out, the latter's failure to offer himself 
as a witness cannot legally turn the scale against him.

We have stated that the Act makes the accused i>erson 
a competent witness “ for the defence at every stage of 
the proceedings." But to this there is obviously one 
exception. The accused cannot give evidence before tbe 
grand jury ; for the grand jury hears no evidence for 
the defence (a-), nor does the Act entitle the accused to 
give evidence on oath in mitigation of punishment 
after he has pleaded guilty (</). The prisoner may, 
however, give evidence on oath both at the pre
liminary hearing before tbe magistrates and on his trial 
l>efore the petty jury. If he has elected to give evidence 
before the magistrate, his deposition may lw put in 
against him, even though he refuses to go into the 
witness-liox at his trial (:). Nevertheless it has lieen 
laid down that, where a prisoner is aliout to lie com
mitted for trial, the justices should impress upon him 
the advisability of giving evidence in defence—if he 
intends to set up a defence—at the earliest possible stage, 
otherwise the value of the evidence in defence is, it is 
said, much lessened, and he will lose the benefit of the 
Poor Prisoners' Defence Act, 11)08 (a).

(«) fil & 62 Viet. c. *i, s, 1 (b).
It) It. v. Ill,«Us, [IS!ill] 1 Ij. li. 77.
('*) Kops v. The (jueen, [1K94] A. C. 0u3.
(rj A\ v. It /unies, supra.
(•/) It. v. Ilotlt/liiiaoii, 04 J. P. NON.
(z) li. V. //in/, 70 L. T. 3.1»; li. v. Itoyle, 20 T. L. R. 192.
(«) 3 l’Mw. VU. v. 3H; kou A. \. Humphries, 67 J. P.390; and /?. 

v. MiMair, 2û T L. It. 22b.
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At the trial, if the person charged is the only witness 
as to the facts called by the defence, it is provided 
by s. 2 of the Act that he must give his evidence 
immediately after the close of the evidence for the 
prosecution. But if otlie; persons are to l>e called for 
the defence to speak, not merely us to the character of 
the accused, but as to the facts of the case, the person 
accused may give his evidence with these other witnesses 
after the opening speech of his counsel.

Where transactions are proved against a prisoner 
which are capable of an innocent explanation, and lie 
could have given it, and there is primii fai-ic evidence 
that he is acting illegally, the jury may draw their 
own conclusions from the fact that he does not give 
evidence on his own behalf (6).

The fact that the prisoner has given evidence does not 
entitle the prosecution to a general reply (c). But if the 
prisoner calls anyone else—even his own wife—as a 
witness to the facts of the case, the prosecution will have 
the last word to the jury.

The proviso, permitting certain questions to lie asked 
the prisoner, if he gives evidence, when the “ nature or 
conduct of the defence " involves an imputation on 
the prosecutor or his witnesses, has received a judicial 
interpretation.

Thus, where the prisoner, on being cross-examined, 
was asked if the evidence of the prosecutor was true 
and replied, “ It is a lie and he is a liar," it was held 
that the answer was merely an emphatic denial of the 
charge, and consequently did not entitle the prosecution 
to cross-examine as to his previous offences and 
character (</).

Nor will the prosecution he entitled to do so, if the 
cross-examination of the witnesses for the prosecution

(A) /,'. v. t'nrrir, 68 J, P. 264 ; nnd see It. v. Stmhlart, 73 J. P. 348.
Criminal Evidence Art, 18!is. :j.

(it) It. V. /turn*', [I!NH] I K. II. 184 ; II. X. tirullt, 20 T. L. It. 60.
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or the evidence given by the prisoner does not amount 
to “ more than developing his defence . . . and seeking 
to substantiate that defence by means of admissions 
from ” the witnesses for the prosecution, then the 
prisoner cannot be cross-examined as to his previous 
offences or character («). So if, on an indictment for 
rape, the prisoner elects to give evidence, and swears 
that the prosecutrix consented to the connection, this is 
not such an imputation on her character as will entitle 
the prosecution to prove that the prisoner has been 
previously convicted (/).

“ To say that h man who, in clearing himself, alleges consent on 
the part of the pmscrutnx, brings hiunelf within s. 1 (f) (ii.) of 
the I'riminal Evidence Aet, isos, is, to my mind, a total subversion 
of the principle of the Act. It is otherwise if he goes out of his 
way to make an attack up in the prosecutrix, founded on mutters 
outside the pith and substance of the charge. The statement that 
the prosecutrix consented is a defence to the charge. The prisoner 
must not la1 prevented from denying on his oath that what he did 
was against her consent " (>/).

And where a prisoner, in his evidence, alleged that his 
identification at the police station was not to be relied 
on, because the persons brought to identify him had 
been coached by a police officer, who was called as a 
witness for the prosecution, and ended by asserting, 
under cross-examination, “ It is not un honest case at 
all. It is a got up affair," it was held that he ought not 
to have been cross-examined as to previous convic
tions (/r). Channel!,, J., in delivering the judgment of 
the Court in the Court of Criminal Appeal, said (i) :—

“ If the defence ia so conducted, or tho nature of the defence is 
auch, as to involve the pro|iosition that the jury ought not to 
believe the prosecutor or one of the witnesses for the prosecution 
upon the ground that his conduct —not his evidence in the case,

(e) /f. v. HridywaUr, [1905] 1 K. B. lilt, at p. l:H ; K. v. ,/onee, 
‘-’6 T. I,. R. 59 ; and see the remarks of lord Al.VF.K6TO.NK noted in 
(19 ,1. P. p. 55(1.

If) It. V. Sliefaii, 72 J. V. 2:12.
(y) Vtr ,1 ei.f, J. (on circuit), iMrf. at p. 2:12.
(A) It. v. /'rod,in, [1909] 1 K. B. 508.
{() //>,',/. at pp. 575, 577.
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but hi* conduct outside the evidence given by him—make* him 
an unreliable witne**, then tin1 jure ought ul«o tn kiuiw the 
character of the prianner who either give* that i vidonoe or makes 
that charge, and it then become* admiaeiblc to cruss-exnniine the 
|iri*nncr a* to his antecedent* and character with toe view of allow
ing that he ha* eurh a bad charn-ter that the jury ought not to 
rely upon hiaevidonee. . . . With regard to thodoriaion of Jem , J., 
in It. v. Slirra* (j), we de-ire to expie-l no opinion upon that case 
and to leave it o|ien for futuri1 consideration, a* there are *]iecial 
consideration* applicable to a charge of rajie.*’

Where the prisoner giving evidence tillered that the 
offence was really committed liy one of the witnesses for 
the prosecution, it was held that the prosecution was 
then entitled to cross-examine the prisoner as to her 
previous offences and had character (k).

There may l>e some difficulty in determining what is 
a criminal proceeding us distinguished from a civil pro
ceeding. This question arose in Allorurii Oi’iirrul v. 
Itailluji'il), which was an information for penalties under 
the repealed Prevention of Smuggling Act, 1845(mi); 
the defendant offered himself ns a witness, and the 
Court was divided as to his competency. It was held 
hv Pollock, C.B., and 1'aiikk. B-. that he was not a 
com|ietent witness, liecause it was a criminal proceeding 
imnishahle on summary conviction ; hut 1’latt, B-, 
and Maktin, B„ held it to ho not of a criminal nature, 
and that the defendant was a competent witness. The 
view of Platt. B., apjicars to contain the true solution 
of all such difficulties:—

“Wlmt is n civil proceeding a* cent rndiatingiiished froin a 
criminal proceeding: It strike* me that the true test i* to nee if 
the ►object-matter 1*: of a [icraoiial character; that is, if the 
proceeding relate* to good* or property which it i* sought to 
recover by legal proceeding*, that i* a tint pit*'ceding ; but if it 
i* one which may at once affect the defendant jier-mmllv, hv the 
imprisonment of hi* l**ly in the event of a verdict of guilty lining 
pronounced against him a* a public offender, that i* what I 
consider a iriniinnl proceeding. . . . Now. although informa
tion* of this kind by the Attorney-Oenenil may by some lie

(./) J. P. 2:t_>.
7, ' It. v. Mnrtliitll, li.‘i J. P. .ill.
7) 1» Kx. si.
(in) s & ti Viet. c. ST.
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vun-iilpml vrimiiiel proceeding-, 1 luthei- deem them in tlir nature 
uf civil proceedings, and like the old actions to recover penalties 
under the (lame haws, which we all remember were civil proceed
ing. . . . Here the object i- to recover money—to recover 
that which, by the law, is made n debt.”

The Crown Suits Act, 186f> (»), s. 34, removed all 
doubt as to proceedings on the revenue side of the Court 
of Exchequer («) by making the 14 iV 15 Viet. c. 00, 
ss. 2, 8, and the 111 & 17 Viet. c. 83, applicable to such 
proceedings, which, for the purpose of these enact
ments, are not to he deemed criminal proceedings ( p). 
Similar doubts were raised in bastardy cases as to the 
conijietency of the putative father to lie sworn as a 
witness on his own behalf; but Eui.b, J., held him to lie 
com]ietent, on the ground that the proceedings on an 
affiliation order are of a civil, and not of a criminal 
nature!i/). This view is confirmed by the language of 
Lord Campiiell in another case (r), in which the pro
ceedings against the de'endant were for a breach of the 
(lame Laws, viz., for using snares for game without 
having a certificate. The inclination of the Court in 
this case was, to hold all proceedings to lie of a criminal 
nature when Ihe judgment assumes the form of a line, 
which may lie enforced by imprisonment. The test, 
according to Lord Cami-iikll, in such cases seems to lie 
to consider whether it is sought to recover a sum of 
money in the nature of a debt from a person, as in 
bastardy cases ; or to inilict punishment of an exemplary 
and public nature.

11 imliamU and Jl'in-x.
In civil cases, previously to the Evidence Amend

ment Act, 1858 (*), husbands and wives were not

(») -JS & -"I Met. e. 104.
(nj Now. of the King"- 1 loin'll IKvi-ion.

I>) li. v. //niimwlHM, 73 J. I*. ÜIU.
I rtf I'nnrlri/, -1 L. T. -14.

1'nttill v. litwon, K. It. & K. 111.
;*) 10 A 17 Viet. c. S3.
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competent to give evidence for or against each other (t). 
But that Act rendered husbands and wives competent 
and compellable, in all eiril cases, to give evidence “ on 
behalf of any or either of the parties to the said suit, 
action, or proceeding." But neither husband nor wife 
is made compellable to disclose any communication 
whatsoever made to him or her by the other during 
marriage (it). These provisions were, by the Act, not to 
apply in criminal cases, nor in proceedings instituted in 
consequence of adultery ; but, as stated above, the 
Evidence Further Amendment Act, 1869, made the 
husbands and wives of parties to proceedings instituted 
in consequence of adultery competent witnesses (r).

In criminal cases the old rule was that husbands and 
wives were not competent to give evidence for or against 
each other (ir), and this rule prevented such witnesses 
from being examined either as to circumstances that 
hapi>eued before marriage, or as to the fact of marriage. 
Nor could a wife or husband lie a witness for or against 
any person who was indicted jointly with the husband or 
wife (.r) j so, on an indictment for a conspiracy, the wife 
of one of the conspirators formerly could not give 
evidence in favour of the others ; because their acquittal 
must enure to the lienetit of the husband iy). This rule 
was preserved by s. 8 of the 14 & 15 Viet. c. 99, which 
provided that nothing contained in that Act should on 
any criminal proceeding, render any husband competent 
or compellable to give evidence for or against his wife, 
or any wife competent, or compellable to give evidence 
for or against her husband ; and by the Evidence 
Amendment Act, 1858 (yy), which provided that nothing

(1) Harltat v. Allen, 7 Ex. 000 ; Stu/ilrion v. Crofts, 18 (j. 11. 307.
i") »See further hereon, post, ]». 220.
M See ante, p. 200.
(/'•) Co. Litt. 0 b.
{r) It. v. Thompson, L. It. 1 ('. C. R. 377.
(#/) It. v. /.«•<•«•, 5 Kh}>. 107.
( ////) 10 & 17 Viet. c. 83.
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therein should render any husband competent or com
pellable to give evidence for or against his wife, or 
any wife competent or compellable to give evidence for 
or against her husband in any criminal proceeding, 
or in any proceeding instituted in consequence of 
adultery (z).

Statutory exceptions, however, were made to this rule. 
By various Acts of Parliament the husband or wife of 
a person charged with an offence under such Acts 
was made a competent and in some cases a compel
lable witness. And now, by the Criminal Evidence Act, 
1898 (a), the wife or husband of a person charged with 
any criminal offence is mad. a competent witness for 
the defence at every stage of the proceedings (6) ; but 
such a witness cannot be called except on the application 
of the person charged, unless the offence is under one 
of the six enactments mentioned in the schedule to the 
Act(r), or in cases where at common law the wife or 
husband of a person charged can lie called without the 
consent of such person (<f ). Communications between 
husband and wife during marriage are expressly pro
tected from compulsory disclosure by the Act (c).

In all cases where the husband is charged with a 
personal injury to the wife, or the wife with a personal 
injury to her husband, the injured party is at common 
law a competent witness against the other. Thus, when 
a husband was indicted for assisting another to commit 
a rape on his wife, she was held entitled to give evidence 
against him (/). This is confined to cases of jiersomil 
injuries affected by violence or coercion, and dots not (*)

(*) I In a charge of bigamy, the so-called second wife was always 
competent to give evidence against the prisoner.

(«) 111 & 62 Viet. c. Sli ; see Appendix.
(h) Not, however, before the Orand Jury: see II. v. Ilhala, 

[lslIM] 1 <|. D. so, mdr, p. ■ill.l
(e) See y»»f, pp. 212, 21$.
(•/) See is têt, p. 212.
(e) Section 1 (d).
(/) I.mil .1 a ' I It i/‘ k f am. 1 II,iw. St. Tr. $11$.
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extend to defamatory liliels (</) nor to injuries to the 
children of the marriage. The dying declarations of a 
wife who 1ms been murdered by her husband, if not 
otherwise inadmissible, are evidence against him(/i). 
In high treason it is doubtful whether a wife can or can 
not lie made a witness against her husband (t) ; the 
better opinion is that she can not (Z).

It should l>e observed that the Married Women’s 
Property Act, 1884 (/), enacts that in any such criminal 
proceeding against a husband or a wife us is authorised 
by the Married Women's Property Act, 1882, the 
husband ami wife resi>ectively shall be competent and 
admissible witnesses, and except when defendant, com
pellable to give evidence.

In an action against a husband for necessaries 
supplied to his wife when living apart from him, the 
defence being the wife's adultery, she is admissible to 
prove the adultery (mi) ; though such evidence would 
be, of course, open to suspicion.

lienee, now, the prisoner’s wife can give evidence 
against him, without his consent, in the following 
eases :—
(i.) Whenever al com mon law she might be called 

us u witness without his consent («).
(ii.) When the proceeding, though criminal in 

form, is “instituted for the puq>ose of enforcing 
a civil right only ” (<>).

(iii.) In proceedings taken under the Vagrancy Act,
1824.

(</) /•’• v. I.nrd Mayor of /.ontton, 10 U. h. I). 772.
(A) //. v. ./<>/#;#, 1 Haut. I'. ('. 3.>7 ; U. v. 11 Oortnu/c, 1 Loach, 502.
(f) /f. v. ilnyt/i, Sir T. llnyui. 2 ; hcu Archbold, (Jr. H. 3VS.
(/.) Taylor, Ev., p. 1107.
(0 47 & 48 Viet. v. 14.
(»//) Cooper v. /Jowl, 0 ('. It. (x.s.) Ô19.
(w) i riminal Evidence Act, isps, k 4 (1).
(o) Evidence Act, 1877, *. 1.
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(iv.) In prneivdings taken under the Offenees 
Against the Person Act, 1KG1, ss. 48 to 55. 

(v.) In proceedings taken under the Criminal Taw 
Amendment Act, 1885.

(vi.) In proceedings taken under the Prevention of 
Cruelty to Children Act, 11104 ( p).

(vii.) In proceedings taken under Part II. of the 
Children Act, 1008 (</) ; and lastly,

(viii.) In proceedings taken under the Punish
ment of Incest Act, 1908 (r).

The same rule, of course, applies to the husband 
of a female prisoner.

Mental Inenmpetenry.

Mental incompetency nmy lie either constitutional or 
accidental, and in the latter case it may lie either 
temporary or permanent. It may also arise from 
immaturity of age. Hence wo have three classes of 
persons as to whom it may (subject to the qualifications 
hereinafter mentioned) Is1 said that they are incompetent 
witnesses :—

(1) Idiots.
(2) Lunatics.
(8) Children of immature intelligence.
(1) An idiot is one that hath had no understanding 

from his nativity, and therefore is hy law presumed 
never likely to attain any ; and such a person is incap
able of giving evidence. The presumption is always 
in favour of sanity; hence the ohm• of proving the 
unsoundness of mind of any person tendered as a 
witness rests on those who dispute his sanity («). Deaf

(;i) 4 Kdw. VII. c. 15.
(•/) s Kdw. VII. c. «7, s. 27.
Irj S Kdw. VII. c. 4S, ». 4 (4).
(») ZVr Kurd Hatiiehlky iu llamut v. Hatred, 1 K. & J. atp. II.
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imd dumb persons were formerly regarded as idiots, and 
therefore incom|ietent to testify, but the modern doctrine 
is that if they are of sufficient understanding, and know 
the nature of an oath, they may give evidence (I) either 
by signs, or through an interpreter, or in writing. 
When a deaf and dumb witness has been pronounced 
comptent to testify, but it appears in the course of 
taking his evidence that he is incompetent, his evidence 
may be withdrawn from the jury (m).

(2) A lunatic is one that hath had understanding, but 
by disease, grief, or other accident, lias lost the use of 
his reason (.r).

As long as the suspension of the intelligence con
tinues, the lunatic is an incompetent witness : but his 
competency is restored during a lucid interval. More
over, the disability does not extend to cases of mono
mania as to some immaterial matter (;/), nor where the 
hallucination permits the witness to understand the 
nature of the duty which is exjiected from him (r). 
But where a jierson is tendered as a witness who is 
believed to lie suffering from monomania, a preliminary 
inquiry as to his capacity to give evidence must lie 
instituted and he himself must be examined (a).

(8) Infante.—There is no fixed period of legal dis
cretion under which an infant is an incompetent witness. 
The rule by which an infant under seven years of age 
cannot commit a crime, liecause the law presumes him 
conclusively not to have sufficient intelligence for the 
act, has no analogy in the law of evidence (6). Age is 
immaterial ; and the question is entirely one of

(<) 1 Hale, V. <’. .14; Kimlihm'i i'ast, I Leavii, 40s ; Morriivn v. 
Isnmnl, ,'l ('. & 1*. 127 ; hut see It. v. AWry, [10091 2 K. II. SI.

(«) It. v. WliiUhrail, L. R. I C. C. R. 33.
(.r) 1 Bl. Com. 304.
ill) 8ev Hanks x. tlomtfelUnr, L. R. ô u. It. ,i48, overruling to 

•oino extent the decision in Wariny v. Wariam, li Mon. I'. I'. 341.
(*) H. v. Hill, 2 Den. 234 ; Cockle, 102.
(a) Itr RaOON, V.-C., in SpUtlr v. Walton, L. R. 11 Eq. 420, quot

ing It. V. Hill, sitjirii.
Jh) l‘rr I’ATTESON, J„ in It. v. William», 7 C. & P. 320.
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intelligence, which, whenever a doubt arises, the Court 
will ascertain to its own satisfaction, by examining the 
infant on his knowledge of the obligation of an oath (<•), 
and, if necessary, of the obligation of a solemn affirma
tion under the Oaths Act, 1888 (<f). Although tender 
age is no objection to the infant’s coi»|>etency, he cannot, 
when wholly destitute of religious education, he made 
comi)etent by being superficially instructed just before 
a trial, with a view to qualify him (e). A judge may, 
however, in his discretion, postpone a trial, in order 
that the witness may be instructed in the nature of 
an oath, but the inclination of judges is against this 
practice.

A child of tender years who does not in the 
opinion of the Court understand the nature of an 
oath may give unsworn testimony in any proceed
ing for—
Any offence under ss. 27, 55, or 5G of the Offences 

Against the Person Act, 18G1 (/);
Any offence against a child or young person under 

ss. 5, 42, 48, 52, or G2 of the Offences Against 
the Person Act, 1 KOI (</) ;

Any offence against a child or young person under 
the Criminal I,aw Amendment Act, 1885(/i); 

Any offence under the Dangerous Pcrfomianees 
Acts, 1879 and 1897 (i);

Any offence under the Prevention of Cruelty to 
‘ Children Act, 1904 (1) ;

(f) U. v, Bratitr, 1 Letch, MU; Cockle, 191.
(-/) 61 & 53 Viet. c. 40.
(r) .1 non., 1 1 .each, 430, n. ; B. v. \irhota», 3 Car. & K. 340. 
(/) 34 & 36 Viet. c. 100. 
to) / /'•</.
Çh) 4S & 49 Viet. c. 69.
(i) 43 & 43 Viet. c. 34 ; 00 & 01 Viet. c. 63.
(*) 4 Edw. VII. c. 13.
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Aliy offence under Part II. of the Children Act, 
l!t08 (0 ;

Any other offence involving bodily injury to u 
child or young person,

if, in the opinion of the Court, the child is possessed 
of sufficient intelligence to justify the reception of 
the evidence, and understands the duty of speaking 
the truth ; but the prisoner cannot be convicted 
unless the evidence of the child is corroborated in 
some material particular (m).

It lms recently lieen decided that for a child to under
stand the nature of an oath within the meaning of 
s. 15 of the Prevention of Cruelty to Children Act. 
1WM, so that he can lie sworn, he must understand that 
his duty in giving evidence on oath is something more 
than the mere duty of telling the truth. But it seems 
that he need not understand that a prosecution for per
jury may ensue upon the giving of false evidence on 
oath (m).

Incomi'etency from Defect or Relu nous Belief.

Oath and Affirmation.

It was formerly a strict rule of law that no person 
was a competent witness unless he believed in a Supreme 
Being who would punish him, either in the present or a 
future life, for perjury (u). Vnder the law as it now 
stands, however, the evidence of atheists is admissible, 
subject to any observations as to its credibility.

So, too, it was formerly the established principle of 
English law that no witnesses were to be believed, 
unless they delivered their evidence on oath. Exceptions

(/) K F.dw. VII. c. 67.
(in) II'i'l. s. 3(1; and see ('orrohoratioo, liook III., Chap, III,
(«) It. v. Pent. 71 J. I*. 111.
(u) Omvhnmt v. Harktr, Willow, 53S; Cockle, I!I3.
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to this rule were granted by the Legislature to satisfy 
the conscientious scruples of Quakers, Moravians, and 
Separatists ; members of which sects were allowed to 
give evidence on affirmation instead of oath. This 
principle was further encroached upon from time to time 
by various Acts of Parliament, and in particular by s. 4 
of the Evidence Further Amendment Act, 1869 (/>), which 
provided that if any person called to give evidence in any 
court of justice objected to take an oath, or was objected 
to as incompetent to take an oath, such person should, 
if the presiding judge were satisfied that the taking of 
an oath would have no binding effect on his conscience, 
make the promise and declaration set forth in the 
section.

Ultimately was passed the Oaths Act, 1888(#/), which 
repealed the previous statutory provisions on the subject, 
and enacted—

“ 1. Every person upon objecting to being sworn, and stating, 
as the ground of such objection, either that he has no religious 
belief, or that the taking of an oath is contrary to his religious 
belief, shall be permitted to make his solemn affirmation instead 
of taking an oath in all places and for all purposes where an oath 
il or >hall he re<|uirnl by law, which affirmation shall be of the 
same force and effect as if he had taken the oath ; and if any 
potion making Mich affirmation shall wilfully, falsely, ami cor
ruptly affirm any matter or thing which, if deposed on oath, 
would have amounted to wilful and corrupt perjury, he shall be 
liable to prosecution, indictment, sentence, and punishment in all 
respects as if he had committed wilful and corrupt perjury.

2. Every such affirmation shall be as follows: 'I, A.13., do 
solemnly, sincerely, and truly declare and affirm,’ and then proceed 
with the words of the oath proscribed by law, omitting any words 
of imprecation or calling to witness.

3. Where an oath has been duly administered and taken, the 
fact that the lierson to whom the same was administered had, at 
the time of taking such oath, no religious belief, shall not for any 
puisse affect the validity of such oath.

I. Every affirmation in writing shall commence, * I, ,
of , do solemnly and sincerely affirm,' and the form in lieu 
of jurat shill tie * Affirmed at , this day of , 
IS . liefoi-o me.”'

(/>) 32 & 33 Viet. c. <W.
(7) 51 & ô2 Viet. c. 4fi ; now amended, ns to the form of 

administering an oath, by the Oaths Aet, 1909 (9 Edw. VII. 
c. 3V).

L.K T
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This Act applies to all cases in which oaths are 
administered in or out of court in any part of the 
United Kingdom.

It is noticeable that it is ouly an objection to take 
the oath emanating from the deponent that enables an 
affirmation to lie substituted for an oath. A deponent 
cannot now, us he could under the Act of 18(1!#, lie 
objected to us incompetent to take an oath. It is also 
noticeable that the ground of the objection must lie 
stated, and such ground must be one of the two 
mentioned in the Act, viz., absence of religious belief, 
or that the taking of an oath is contrary to deponent’s 
religious lielief. An objection based on any other 
ground, or an objection based on no stated ground, 
will lie insufficient. The judge on a trial in court must 
satisfy himself that a witness is entitled to affirm before 
he can be allowed to give evidence on affirmation ; and 
an objection to evidence as inadmissible under this 
statute can lie taken after verdict (r).

The mode of administering an oath is regulated by 
and should be adapted to the peculiar religious belief 
of the deponent(*). This common law rule was con
tinued by the 1 A 2 Viet. c. 105, which enacts that:—

“In all cases in which an oath may lawfully be ami shall have 
boon administered to any 1**1x011, either as a juryman or a witness, 
or a deponent in any proceeding, civil or criminal, in any court of 
law or equity in the United Kingdom, or on appointment to any 
office or employment, or on any occasion whatever, such person is 
hound by the oath administered, provided the same shall have been 
administered in such form and with such ceremonies as such 
person may declare to be binding; and every such person, in case 
of wilful false swearing, may lie convicted of the crime of 
perjury in the same manner as if the oath had lieen adminis
tered in the form ami with the ceremonies most commonly 
adopted.*1

If, therefore, there is any doubt as to the proper form 
to be adopted in administering the oath to any particular 
witness, such witness should be asked what form he

(r) See K. v. Moore, 17 Vox, 45N.
(») Omt'hund v. Barker, Wilies, Ù38 ; Cockle, 1V3.
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considers binding on his conscience. If a witness is 
sworn in the usual way as a Christian, the objection 
may be subsequently taken that he has been informally 
sworn ; but if he states that the oath as adminis
tered is binding on his conscience, his answer is 
conclusive (f).

Section 5 of the Oaths Act, 1H88 («), provides that—
" If liny 1*T'*hi to whom an oath Is administered di-m> to swiar 

with uplifted ha ml, in the fnmi ami manner in wliirh an natli is 
usually udministeiisl in S'othmd, he shall he iiennitted so to do, 
and the oath shall be administered to him in sut a form and manner 
without further question.”

The witness can still claim to be sworn in this manner 
as a matter of right ; if he does not do so, the form pre
scribed by the Oaths Act, 1909 (a), will be followed. A 
witness is not entitled, it seems, to be sworn on his own 
Testament (y).

The cases in which an infant is allowed to give 
evidence without an oath have already been referred 
to (z).

(<) The Queen h Case, 2 1$. & 13. 284. 
(n) 51 & 62 Viet. c. 46.
(x) 9 Kdw. VII. c. 39.
(//) Jiuhei/ v. Birt h, 72 J. 1\ 106.
(z) See ante, p. 215.

I 2
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CANADIAN NOTES.

COMPETENCY OF WITNESS.

The rules of evidence in the Canada Evidence Act do 
not apply to civil actions. Thus, where gambling 
instruments and money were seized in a gambling house 
under the warrant issued under the Criminal Code, and 
confiscated hy the order of a magistrate in Montreal, 
and an action was brought against the Attorney-Oeneral 
for the recovery of the money, it was held that the 
plaintiff could not invoke the provisions of the Canada 
Evidence Act so as to be a witness on his own behalf. 
The rules of evidence applicable to such a case were 
those provided by the law of the Province of Quebec. 
O’Ad// v. Attoriiry-iiemral of Caiiatla, 2(1 S. C. R. 
122.

A plaintiff allowing the defendant’s witness to be 
examined and cross-examined cannot afterwards object 
to his competency upon the grounds known to the 
plaintiff and the Court before the witness went into the 
box; the case of Jacob* v. Lcylinrn, 11 M. & W. 685, 
deciding nothing more than this, that an objection to 
the competency of a witness is always in time if made 
as soon us the interest is discovered. Prescott v. Jarcis, 
5 Ü. C. Q. B. 489.

A valuable review of the decisions in reference to the 
incompetency of the first wife to give evidence on a 
prosecution of her husband for bigamy will be found in 
It. v. Madilon, 14 V. C. Q. B. 588, by Robinson, C.J., at 
p. 689 of the report.
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Want nl Rrlijiiimt Biliif.

It was held in Gray v. MarCalhnn, 2 B. C. 104, that 
it was not the duty of the trial judge to examine a 
witness on the voir iliir as to his religious belief for the 
purpose of testing his competency as a witness, even if 
requested to do so by counsel for the opposite party, and 
a party who has not lieen examined on the rnir iliir at 
the trial will not be hoard upon affidavit on appeal 
against the competency of the evidence.

Where a person stated that he believed in a Supreme 
Power, a God as defined by Christ's teaching, in heaven 
and hell, in a future state of rewards and punishments, 
but. that he did not believe he was under any greater 
obligation to tell the truth by reason of taking the oath, 
and that he did not believe that a person who swears 
falsely will be punished in the hereafter, it was held that 
he was competent.

Mr. Justice Barker disposed of the objection in the 
following terms : “ Mr. Perkins does not seem to have 
answered the enquiry as to his belief in the existence of 
hell, but as he later on in his examination, expressed a 
very positive opinion that the gentleman whom he con
sidered responsible for this catechising would certainly 
go there, I feel at liliertv to assume that he ltelieves in 
its existence.’’

It is not to be assumed that the opinion thus 
expressed was the determinant which rendered the 
evidence admissible. The learned judge concludes bis 
judgment as follows :

“ It would be a mistake, I think, in this age, with 
its almost endless variety of religious thought and belief, 
to refine too much in determining as to the competency 
of a witness ; the taking of an oath implies a belief in 
God to whom the appeal is made. The two important 
points, I think, are a belief in a God, and a belief in a
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future state of rewards and punishments. The witness in 
BellV. Hell, 84 N. II. til ), did not believe in either. Farrell 
v. Portland Ilolling Mill», 3rd Trueman, N. Ji. Eq. 508.

In the case cited from 34 V. B. R, a person offered as 
a witness, upon being examined upon the roir ilire, stated 
that he believed in God, but did not believe in a future 
state of rewards and punishments dependent on his 
conduct while on earth, whereupon he was rejected as 
incompetent, and it was held that the rejection was 
proper.

On a trial for murder, an Indian witness was offered, 
and on his examination by the judge it appeared that 
he was not a Christian, and had no knowledge of any 
ceremony in use among his tribe binding a person to 
speak the truth. It appeared, however, that he had a 
full sense of the obligation to do so, and that he and his 
tribe lielieved in a future state, and in a Supreme Being 
who created all things, and in future rewards or punish
ment, in a future state, according to their conduct in this 
life.

He was then sworn in the ordinary way, and it was 
held that his evidence was admissible.

Roiiinson, C..T., in delivering the judgment of the 
Court, said that if there had been any ceremony known 
to his tribe, and used for the purpose of binding the 
conscience, it would have been indespensible to have 
resorted to it, no matter how fantastic or siqierstitious, 
but as the tribe had no such ceremonies there had lieen 
no omission of anything required. The oath upon the 
Gospels had no signification in his case, but his holding « 
the testament in his hand, or kissing it, did at least no 
harm. lleg. v. Palt-Mah-Gay, 20 U. C. Q. B. 195.

Cnniiti l tendering himtrlf a» IVitnein.
In Dari» v. Canada Farmer» Mutual Insurance Co., 

the senior counsel for the plaintiff, a partner of the
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attorney, offered himself as a witness for the plaintiff 
to corroborate the evidence of his partner who Imd 
previously been examined as a witness. His evidence 
was rejected, the learned judge saying that he must 
choose between the positions of advocate and witness, 
and must cease to act as counsel if he desired to give 
evidence. It was held that he was a competent witness 
and could not properly be rejected, but the Court com
mented strongly U|>on the impropriety of such evidence 
lieing given, although strictly admissible. The discussion 
of the matter by Hariuson C. J., is very full and interest
ing. Daria v. The Cumula T'armer» Mutual Insurance 
Cm, 39 U. C. Q. 13. 45-2.
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I’M Vll.KdK (IK WITNKSSKH.

So fur we have dealt with tho competency of 
witnesses. A competent witness, who has duly 
taken an oath or made an affirmation, cun as a rule 
lie compelled to answer any question that may lie 
put to him. Hut there are eases in which a com
petent witness has the right to refuse to answer 
certain questions, if he thinks tit. This right is 
quite distinct from the1 disability created by incom
petence. If the witness be incompetent, the judge 
should not allow him to answer any question on 
the merits of the ease even though he wishes to do 
so; but the right to refuse to answer certain special 
questions is generally the privilege of the witness, 
which he may waive or insist on as he chooses. He 
alone can raise the objection; if he does not do so, 
the judge will accept his answers.

There are some cases also in which a witness 
will not lie permitted to answer a question, even if 
he wishes to do so. This is because some privilege 
intervenes which is the privilege either of another 
person or of the State; in the former ease that other 
person can waive his privilege, if lie thinks tit, and 
permit tin- witness to answer, but the witness 
cannot waive it. In the latter ease, where the 
State asserts its right of excluding certain kinds of 
evidence on the grounds of public policy, the
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privilege is absolute, and the wishes neither of the 
parties nor of the witness can prevail against it.

Questions which a witness is thus entitled to refuse 
to answer may he grouped under the following five 
heads :—
(i.) Questions tending to incriminate the witness ;

(ii.) Questions tending to prove the witness’s adultery ; 
(iii.) Questions relating to communications between 

husband and wife ;
(iv.) Questions relating to communications with a legal 

adviser for the purposes of litigation ;
(v.) Questions excluded on grounds of public policy (a).

1. Crimiuatimj Qiivutinns.
No man is bound to criminate himself : nemo fene- 

tnr aeifmwt /iroilere. Hence, a witness, whether a 
party to the suit or not, cannot be compelled to 
answer any question, whether put cit'd voir or in 
the form of a written interrogatory (h), the answer 
to which may expose, or tend to expose, him to a 
criminal charge, penalty (r), or forfeiture of any 
kind. This rule is recognised and expressed by 
the Law of Evidence Amendment Act, 18Ô1, which 
after making the parties to civil actions and suits 
competent and compellable witnesses on behalf of 
either party, enacts that nothing in the Act shall 
render any person compellable to answer any ques
tion tending to criminate himself or herself (if). 
This rule of protection is not confined to what may

(«) Certain documents arc also privileged from disclosure ; see 
p. 27d (public) and p. 28N (private).

(I>) Marlin v. Treitrlirr, 10 Q. It. 1». Ô07.
(c) As to what is an action for a penalty, see Sa it wins v. Wiel, 

[1892] 2 U. It. :J21.
(d) 14 & Id Viet, c, 99, s. ;j.
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torn! to subjvrt a witness to penalties by the laws of 
England (<■). If the witness, after claiming privi
lege, is compelled to answer, his evidence will not be 
admitted against him on a subsequent trial for the 
criminal offence (/).

The protection must always be claimed on oath, 
/>., the party claiming it must pledge his oath that 
the answer to a question or the production of a 
document would tend to criminate him (g).

The rule then is that a witness will not lie compelled 
to answer a question if the Court he of opinion that the 
answer might tend to criminate him (//). Ill It. v. BoytH(i), 
Cockrvrn, C.J.. in delivering the judgment of the Court, 
said :—

“ To entitle n party called as a witness to the privilege of silence 
the Court must see, from the circumstances of the case and the 
nature of the evidence which the witness is called to give, that 
there is reasonable ground to apprehend danger to the witness 
from his being conqsdhd to answer. We indeed quite agree that 
if the faet of the witness being in danger la- once made to appear, 
great latitude should la* allowed to him in judging for himself of 
the effect of any particular question ; there being no doubt, as 
observed by Huron A Limit SON in Oal*>rne v. /.tmlou /Sr/,1 Co. (i), 
that u question which might ap|aiur at first sight a very innocent 
one might, by affording a link m a chain of evidence, liecomc the 
means of bringing home an offence to the party answering. Sub
ject to this reservation, a judge is, in our opinion, bound to insist 
on a witness answering, unleaa he is satistiial that the answer will 
tend to placet the witness in jieril *' (/).

In that case it was held that, as the witness had lieen 
pardoned for the offence in question, amt therefore could 
not he prosecuted in the ordinary way, he could not plead

(e) ,N. .1. v. Mr Une, L. It. It Ch. 79. Hut see Kiny of the Two
Sicilien v. Hi/car, 1 Sim. (N.8.) 331.

(/) It. v. tIarhett, 1 l>en. 230.
(</) 11 'ehb v. Host, ,j Ex. J>. at p. 112; S/takes v. U rosrenor Hotel 

Co., [1K97] 2 U. B. 124.
(h) I!, v. (iarhett, supra.
(») 1 B.&S. 311; Cockle, 211.
llr) 1<) Bx. <W.
(/) The above statement of the law was approved and adopted by 

the Court of Appeal in the ease of Kr porte tleijnohh, 20Ch. I), 294.
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the privilege. It was objected on his behalf that, as a 
pardon was no bar to an impeachment, he remained 
liable to prosecution in that manner ; but this plea was 
rejected on the ground that there was no “ reasonable 
ground to apprehend danger " in that way.

A witness cannot refuse to go into the box on the 
ground that any material question that could lie asked 
him would tend to criminate him, and that he would 
refuse to answer it. The privilege can lie claimed only 
by the witness himself after he has been sworn and the 
objectionable question put to him (in); and the witness 
must pledge his oath that be believes the answer will 
tend to criminate him. If he assigns a reason for not 
answering, which in the opinion of the Court is insuffi
cient, he will be compellable to answer. He can claim 
his privilege at any time, and does not waive it altogether 
by omitting to claim it at an earlier opportunity (m). A 
judge ought to caution a w itness, where a privilege exists, 
that he is not bound to answer (n).

There seems to be some doubt as to bow far a wit
ness is privileged as to answering questions tending 
to criminate bis or her wife or husband (yi). • In 
It. v. All Sainl», Horrrttrr (</), Lord Ei.leniiorovoh 
belli that a wife was competent to answer questions 
criminating her husband, and that the answers were not 
excluded on the ground of public policy; but Bayley, J., 
was of opinion that a wife who threw herself upon the 
protection of the Court would not lie compelled to answer. 
There is no doubt that a wife cannot be compelled to 
answer any question which may expose her husband to 
a charge of felony (r).

(m) lloi/le v. HWimni, 10 Ex. <147.
(ii) It. v. 1/urUtt, 1 lien, at p. 25K.
(a) Per Mavlk, J., in fisher v. Jtunahls, 12 C. 11. 702 ; cf. 1'nston 

v. /It.tttfias, 10 Yen. 242.
(;i) See Taylor. Ev. 1052 : I’hillipps, Ev. I., 72; Starkie, Ev. 204; 

lioaeoe, N. 4'. 1611.
(i/J 0 Mau. & S. 104.
(r) I'nrtirriijlit v, I treen, N Yes, at p. 110.
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If the privilege is that of the witness himself, and 
not that of another person, as in the case of legal pro
fessional privilege (*), he may waive it and answer at his 
peril < a

The privilege extends to cases in which an answer 
might subject the witness to penalties or forfeitures(m); 
hut he cannot refuse to answer any question, relevant to 
the issue, on the ground that his answer would show that 
he owed a debt, or would otherwise expose him to a civil 
action (.r).

Some difficulties arise in the application of the 
general rule in consequence of the special limitations 
that have been put on it by several statutes, which 
have enacted expressly that a witness cannot refuse to 
answer matters to which they refer, on the ground that 
the answers would criminate him; but that such answers 
shall not )>e used against him in a criminal proceeding 
arising out of the same transaction. By the Larceny 
Act, 1861 (//), s. 85, nothing in the previous provisions 
therein affecting fraudulent agents, factors, bankers, 
attorneys, trustees, officers of companies, etc., is to 
entitle any such person to refuse to answer ques
tions or interrogatories in any civil proceeding or 
bankruptcy investigation ; and the Bankruptcy Act, 
18!K)(.-), s. 27, provides that a statement or admission 
made by any person in any compulsory examination or 
deposition before any Court on the hearing of any matter 
in bankruptcy shall not lie admissible as evidence 
against that person in any proceeding in respect of any

(a) See jtuHt, p. 2.'3.‘3.
[t'j 1*11.linn V. boHf/faê, mi/ini.
(n) Cates v. Hanlarre, .*{ Taunt. 121 ; of. I\i/r v. Ilntterfielil, û B. & 

S. 8211 ; ( ’ockle, 21 ; and Mexhoroia//i {Karl of) v. 11 'hit i road I’rbuu 
bintrirt Coaio il, [1897J 2 Q. 13. 11 i, where, in an action to enforce 
a forfeiture of a lease, it was held that the plaintiff could not obtain 
discovery on the issue relating to forfeiture.

(x) 4(3 Geo. 1II. c. .*37.
(//) 24 Ai; 2Û Viet. e. 9(3.
(z) 5.'i & 54 Viet. c. 71.
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of the misdemeanours referred to in s. 85 of the Larceny 
Act. But a statement of affairs prepared by a debtor 
under s. l(i of the Bankruptcy Act, 1888 (o), is not within 
s. 27 of the Act of 1890, and can be used in evidence 
against him on subsequent criminal proceedings (5). 
By the Merchandise Marks Act, 1887 (c), s. Ill (2), 
nothing in the Act is to entitle any person to refuse to 
make a complete discovery or to answer any question 
or interrogatory in any action, hut such discovery or 
answer is not to he admissible in evidence against such 
person in any prosecution for an offence against the Act. 
Again, by the Corrupt and Blegal Practices Prevention 
Act, 1888 (di, s. 59, no person called as a witness re
specting an election before any Election Court is to he 
excused from answering questions relating to any offence 
at or connected with such election, on the ground that 
the answer might criminate or tend to criminate him
self, or on the ground of privilege, provided that a 
witness who answers truly all questions which he is 
required to answer is to he entitled to a certificate of 
indemnity stating that he has so answered, and an 
answer to questions put by or before an Election Court 
is not to he admissible against the witness in any civil 
or criminal proceeding, except for perjury in respect of 
such evidence. This provision applies also to the 
examination of witnesses before election commissioners. 
An analogous provision is contained in the Explosive 
Substances Act, 1888 (e), s. G (2).

A person charged with an offence and electing to give 
evidence for the defence under the Criminal Evidence 
Act, 1898 (/), by s. 1 (e) thereof “ inav he asked," and 
is, of course, compellable to answer, “ any question in

(m) 40 & 47 Viet. c. 52.
(I>) /l. v. Pike, [1902] 1 K. 13. «>52.
(c) 50 & 51 Viet. c. 28. 
id) 4ti & 47 Viet. c. 51.
(e) 40 & 47 Viet. e. 3.
(/) 61 & 62 Viet. c. 36 ; see ApiKMidix.
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cross-examination notwithstanding that it would tend to 
criminate him as to the offence charged."

Under the Bankruptcy Acts a bankrupt is liable to lie 
examined touching his trade, dealings, and estate, 'l'he 
Bankruptcy Act of 1888 provides—

“(1) Where the Court maker, a receiving older it aliall hold a 
public sitting, on u day to la* appointed by the Court, for the 
examination of the debtor, anil the debtor shall attend thereat, and 
-hall la- examined as to his conduct, dealings, and property. . . . 
(7) The Court mav put such questions to the debtor as it may think 
exjaalient. (S) Tin- debtor shall la- examined upon oath, and it 
shall la1 hie duty to answer all such questions as the Court may 
put or allow to be put to him. Such notes of the examination as 
the Court thinks proper shall lie taken down in writing, and shall 
be read over to and signed by the debtor, and may thereafter lie 
used in evidence against him ; they shall also lie open to the 
inaiiection of any creilitnr at all reasonable times ” (y).

The statements made by a debtor upon such examina
tion are of course not admissible in evidence against 
anyone except himself (It) ; hut they are admissible 
against him, even if incriminatory, in any subsequent 
proceedings, whether under the Bankruptcy Acts or 
not (i), with the limitation enacted by s. 27 of the 
Bankruptcy Act, 18!I0 (/.). The statements can hi 
proved not only by the transcript of the notes of tl 
examination, hut by the parol evidence of any no 
présentât the examination, even though they hi r not 
been read over to or signed by the debtor (/).

As the debtor cannot refuse to answer any questions 
which the Court may put or allow to he put to him, it 
is obviously the duty of the Court to lte careful not to 
allow questions to lie put the answers to which might 
lie incriminatory, unless such questions fairly relate to 
the “ conduct, dealings, or profan-ty ” of the debtor.

fy) 46 & 47 Viet. c. 02, h. 17.
(A) hi re fir tinner, 19 (J. 1$. D. 572; Nen\ l'ranee and Garrard's 

Trustee v. l/untin;/, [1897] 2 Q. B. 19.
(») hi re .1 Solicitor, 2ô Q. B. D. 17 ; see 11. v. Erdheim, [1896] 

2 U. B. 260.
(/»•) See ante, p, 224.
(/) 11. v. Erdheim, supra.
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There are seve ul other statutes giving various degrees 
of protection to witnesses w hom they compel to answer 
questions.

When the question is merely degrading to the w itness, 
and its object is to discredit his testimony hv showing 
him to he of a disreputable character, the authorities 
are conflicting as to the privilege of the witness in 
refusing to answer (mi). Generally, it appears to lie 
clear that such a question may he asked ; hut that 
where it is not material to the issue, and its object is 
merely to degrade the character of the witness, he is not 
compilable to answer it. Thus, on a charge of rape, 
or indecent assault, the prosecutrix cannot he compelled 
to say whether she has had connection with other men, 
or particular persons ; nor can other evidence of such 
connection he received, for if she has once denied it her 
answer is tinal (m). But she can he asked if she has had 
previous connection with the accused, and if she denies 
it her answer is not tinal, and witnesses can he called to 
prove such previous connection (»). So, in an action of 
seduction, the woman is not compellable to say whether 
she has had connection with other men previous to the 
alleged seduction ; hut the defendant may prove such 
previous connection in reduction of damages ( ]>).

Equity carried the general rule further than common 
law, for not oidy is a witness not compelled to answer 
any question which would subject him to a criminal 
charge, or to any pains or penalties, hut he is not com
pelled to answer any question which would subject him 
to ecclesiastical censure V/), or to a forfeiture of interest. 
But the protection does not extend to cases where the 
answer would prove the witness guilty of great

(hi) See Taylor, Ev. 10611 ; best, Ev. 1 -1 ; l’hillipps, Ev. II., 49.1 
S talkie, Ev. 207.

(n) R. v. Holmes, L. R 1 C. C. R. 334 ; Cockle, 203.
Jo) R. v. Riley, 18 Q. B. D. 481.
(/») lhxhl v. Norris, 3 Camp. 510.
(v) Rerlfern v. Redfern, [1891 j P. 139.
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moral turpitude, unless it would subject him to penal 
consequences.

But when privilege is claimed under this head, it does 
not necessarily last for ever. When the reason for the 
privilege ceases, the privilege will cease also ; and there
fore, if a penalty or forfeiture would enure for the 
benefit of a plaintiff and he waives the same, or when 
the time for suing for a penalty has expired, a witness 
is compellable to answer, notwithstanding the con
sequences, as also he is if by contract he is hound to 
answer (r). So also a witness is compellable to answer 
if the only person entitled to sue for the penalty or 
enforce the forfeiture is dead («) ; as also when the 
offence has been pardoned (t.)

2. Admission» of Adultery.

No witness in any proceeding instituted in 
consequence of adultery, whether a party to the 
suit or not, is liable to be asked or bound to answer 
any question tending to show that he or she has 
been guilty of adultery, unless such witness shall 
have already given evidence in the same proceeding 
in disproof of his or her alleged adultery (a).

This rule is operative only in suits instituted in 
consequence of adultery. It does not protect a person 
coming forward as a witness to disprove an act of 
adultery, from being cross-examined as to other acts of 
adultery, provided they are charged in the pleadings 
either specifically or generally (*). The protection can 
be claimed by the witness only (y), and if it is not

(r) Wigrara cm Discovery, 83.
(.s) . I non., 1 Vern. 60.
(() B. v. Boyes, 30 L. J. Q. 1$. 301 ; Cockle, 211.
(#f) The Evidence Further Amendment Act, I860. This has 

already been dealt with, ante, ]>. 200. 
fx) IJroint v. Brown, L. li. 3 P. & I). 198.
(y) Hrbblethwaite v. Hebblethwaite, L. R. 2 P. & L). 29.
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claimed the evidence is admissible. Apart from the 
provisions of the Act of 1860, parties to proceedings 
instituted in consequence of adultery are now in respect 
of examination and cross-examination on the same 
footing as other witnesses. In Allen v. Allen (?) the 
Court of Appeal was disposed to hold, but did not hold, 
that the judge was wrong in refusing to allow the 
co-respondent to cross-examine the respondent, and 
yet in his summing-up contrasting the evidence 
given by the one with the evidence given by the 
other. As they held the judge wrong in the latter 
matter, they thought it unnecessary to “ express a con
cluded opinion ’’ on the former, which is to be regretted, 
as the point still appears to lie left open.

Recently, upon the hearing of an issue, directed for 
the purpose of determining the status of a child, born 
of the respondent during wedlock, the co-respondent in 
previous divorce proceedings was called as a witness, 
and a question was put to him as to his adultery. It 
was held that he was hound to answer the question, as 
the,proceedings were “not in consequence of adultery, 
but as following from the fact that a divorce has been 
obtained ’’ (o).

Of course a witness is protected by section 8 of the 
Act from answering questions put by interrogatory, as 
well as oral examination. But further than this, in the 
Probate, Divorce and Admiralty Division, no discovery 
either by interrogatory or affidavit of documents will 
be allowed which is addressed solely to the issue of 
adultery (fc).

3. Matrimonial I 'ommunications.

No witness can in any case be compelled to 
disclose any communication made to him or her by

(?) [18114] P. IMS.
(a) Emm v. Emus, [1904] P. 378.
(/>) Itetlfern v. Tlcdfern, [1891] P. 139.

L.E. Ü
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his wife or her husband during marriage, whether 
sueh communication was of a confidential nature 
or not (c) ; whether the witness is a party to the 
action or not ; and (apparently) whether the 
marriage is still subsisting or not (</).

This was an accepted rule of the common law, 
although there is little express authority for it. But it 
is now clearly recognised by statute ; in civil cases 
by the Evidence Amendment Act, 1858 (<•), which 
provides :—

'• Xn husband shall lie comjiellable to disclose any communication 
made to him by his wife during the marriage, and no wife shall lie 
comiiellahle to disclose any' communication made to her by her 
husband during the marriage."

And in criminal cases by the Criminal Evidence Act, 
1898 (/), which provides—

“ Nothing in this Act shall make a husband compellable to 
disclose any communication made to him by his wife during the 
marriage, or a wife compellable to disclose any communication 
made to her by her husband during the marriage.”

There may, perhaps, he some doubt as to whether 
the privilege applies after the marriage has ceased by 
dissolution or death. The statutory provisions above 
referred to mention “ husband ” and “ wife " only, not 
widows or widowers or divorced persons. But such 
persons were generally considered to be within the 
privilege liefore the statutes (g), and would seem to be so 
now, as there is nothing restrictive in the words used by 
the statutes.

The communications, in order to he privileged, must 
have been made during marriage. A communication

fr) O'Connor v. Majoribanks, 4 Man. & G. 435.
(</) Monro x. Tiristleton, Peake, Add. ( ’a. 221.
(e) 16 & 17 Viet. c. 83, s. 3.
(/) til & 62 Viet. e. 36, e. 1 (d).
(</) O'Connor v. Mujoribanks, 11 L. J. O. P. 267; Monroe v. 

Tiristleton, lVitke, Add. (At. 221 ; see Taylor, Ev. 643 ; ltoseoe, N. 
P. 169; Phillipps, Ev. 67.



Professional Privilege. 231

made to a man by a woman to whom he was afterwards 
married must lie disclosed. And third persons can, it 
would seem, give evidence of statements made between 
husband and wife which they heard. Thus, witnesses 
present when a statement was made by a husband to his 
wife have been allowed to prove the statement (A).

4. Communications with Members of the Leijal 
Profession.

Counsel, solicitors, and their clerks are not per
mitted to disclose communications which have been 
made to them in professional confidence by their 
clients, without the consent of such clients ; nor 
can a witness be compelled to disclose any com
munication which he has made in professional 
confidence to his solicitor or his counsel.

The privilege applies to any communication 
between solicitor and client, whether made before 
or during litigation, or without reference to any 
litigation, provided they are professional communi
cations passing in a professional capacity.

This privilege extends to all information and 
evidence obtained by a legal adviser himself, or by 
his direction, even though obtained by the client 
himself, if it were obtained for the purpose of 
some actual or contemplated litigation, and whether 
actually communicated to the legal adviser or not.

Without the protection afforded by this rule, no man 
would dare to consult a professional adviser with a view 
to his defence or to the enforcement of his rights (t).

When once the relation of solicitor and client, or of

(A) K. v. Smithies, ô V. & P. 332; It. v. Simons, G C. & P. 540.
(0 Per Lord ltuouuiIAM, in Holton v. Cor/ionition of Liverpool,

1 Myl. & K. 94.
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counsel and client, has lieen established, then this rule 
operates, and neither solicitor nor counsel can lie com
pelled, or will lie permitted (/.), without the consent of 
the client, to make any disclosure or admission of any 
fact which can be fairly presumed to have been com
municated by the client, with reference to the matter 
in issue, under an implied promise of secrecy, it 
makes no difference whether there is at the moment 
litigation impending or existing or not, or whether the 
communication was necessary for the purposes of such 
litigation or not, if the client honestly believed that it 
was necessary to make the communication (l).

The law on this subject w as thus stated by Jessel, M.H., 
in 11'heeler v. Le Marchant (m) :—

“ The actual communication to the solicitor by the client is of 
course protected, anil it is equally protected whether it is made 
by the client in person or is made by an agent on liehalf of the 
client, and whether it is made to the solicitor in jierson or to a 
clerk or sulsinlinate of the solicitor who acts in his place and 
tinder his direction. Again, the evidence obtained bv the solicitor 
or by his direction or at his instance, even if obtained by the client, 
is protected. if obtained after litigation has lieen commenced or 
threatened, or with a view to the defence nr prosecution of such 
litigation. So, again, a communication with a solicitor for the 
putqioBO of obtaining legal advice is protected, though it relates to 
a dealing which is not the subject of litigation, provided it be a 
communication made to the solicitor in that character and for that 
purpose.”

Where a witness, at his private examination in the 
liquidation of a company, was represented by a solicitor, 
who had had in his possession documents belonging to 
the company, which had been wrongfully handed to him 
by a servant of the company, it was held that his 
privilege as a solicitor excused his answering from whom 
he received such documents (a).

When a communication is once privileged it is

(k) 11 1/,es \. Itantall, 4 T. B. 739. ,
(/) l‘er MaiiTIN, 1$., in Cleave V. Joue», Il Ex. 37.1.
(in) 17 l'h. B. lise. am! see .Want v. Morgan, L. R. N Oh. 1161. 

(n) He jMidrm it \orthcrn Hank, Hoylet t'aie, 50 W. K. .'ISli.
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always privileged ’* (o). That is to say, the privilege 
continues for the purpose of future litigation (p), not
withstanding a change of solicitors, or that the solicitor 
is struck off the rolls (q), or the solicitor liecomes per
sonally interested (r), or the client dies(«). The privilege 
is the privilege of the client, and may lie waived by him, 
hut no presumption adverse to him arises from his not 
waiving it (t). The solicitor cannot waive it without the 
consent of his client. No waiver arises from the client 
calling the solicitor as a witness, unless he is examined 
in chief as to the privileged matter («).

Although a solicitor cannot refuse to divulge the name 
of his client (r), he can refuse to divulge his client's 
address when communicated to him confidentially (.1/). 
The privilege does not terminate with the relationship, 
so when a solicitor has ceased to act for a client he will 
be restrained by injunction from divulging what he has 
learnt from his old client to any new one (z) ; and when 
a solicitor is personally defendant in an action, he cannot 
lie compelled to answer interrogatories so as to disclose 
facts and information which came to his knowledge as 
solicitor for a client in another action (a).

So, too, the privilege extends to all knowledge obtained 
by a solicitor which he would not have obtained if he had 
not been consulted professionally by his client (/)) ; but

(o) Jlnllock v. I'orry, -i Q. It. I). 836, /-))' Vockburn, V.J. ; 
f 'ahraft v. duett, [1S!I8] 1 <j. It. 761, per I.iNDLEY, 1..J.

(p) ilul/iK I, v. 11orry, supra.
(yj Cholmouiletey v. t'lintnn, 19 Vee. *268.
(/■) Chaut v. Itnuuu, 7 Hare, 79.
(x) See lliilhiaut v. .Ittorney~deneral fur Vietoria, [1901] A. V. 

196.
lt) Wentworth v. I.lot/J, 10 11. L. Vas. .789.
lu) /i. v. lererson, 11 Vox, 1.72; l.yell v. Kruuoty, 27 Vh. I). 1.
(r) llursilt v. Tanner, 16 '1. It. 1). 1.
Ill) Ite, Aruutt, ,7 Murrell, 286.
(2) Lewie v. Smith, 1 M. & 0. 417 ; see Tittle v. Kinyswoml 

I'Ulieriee I'u., 20 Vh. 1). 78.1.
(a) Trurter v. Smiles, ,7,7 L. J. Q. It. 467, Ü27 ; cl. Matson v. Jones. 

[1903] A. V. 480.
(Zi) tlreenouijh v. Haskell, 1 Myl. & K. 101.
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if u solicitor was aware of the fact from any other source 
liefore it was communicated to him by his client his 
knowledge is not privileged (<■).

The rule of professional confidence is held to extend 
to all cases in which the solicitor or counsel has been 
confided in as such, hut not to cases where the confi
dence was given before the relation was formed ; or 
after it has ceased. In Oaiiuford v. Grammar (d), Lord 
Ellf.nborovoh said :—

"I fully accede to the doctrine laid down in <'Mm v. Kru- 
>1 rvk (c);, und ll'i'f*», v. Huriall (/), which is no move than this, that 
communications bv the party to the witness, whether prior or sub
sequent to the relation of client ami attorney subsisting between 
them, are not privileged. Hut this relation may lie formed Indore 
the commencement of any suit. The attorney may lie retained, 
and confided in as such, in contemplation of a suit ; and shall it 
Is) said that ho is bound to disclose whatever has been revealed to 
him previous to the suing out of or the service of, the writ ? ” («/).

The privilege is also held to extend to the clerks of 
solicitors and barristers to whom communications have 
been made as such (/<) ; and to an unprofessional agent 
employed by a solicitor's advice to obtain information 
for a client (») ; but not to cases where the communi
cation has lteen made to the solicitor (t), or his clerk (/), 
while they have not been acting in their professional 
character. It extends to communications to a solicitor 
who ultimately refuses a retainer(m), and to communi
cations made to a solicitor under the mistaken impression 
that he had agreed to act in the matter («). A person 
who is not a solicitor, in whom confidence has been

(c) Cf. Leit'i* v. I'enit in iff on, 29 L. J. ('h. ($70.
(</) 2 ( 'amp. at p. 10. 
le) 4 T. It. 431.
(/) 4 T. It. 759.
(</) Cf. ('Inrh v. ('/ar/:, 1 M. & Rob.
(//) Tat/far v. Forat er, 2 ( tV I*. 195 ; Foote v. llaii ne, R. Si M. 105.

i
t) l.afonv v. Fali'lamI l*laiah Co. (No. 1), 4 K. Si J. 34.
/•*) II. v. Itrewer, 0 (’. & P. 303.

I) Hoe v. Janmei/, 8 ( '. & P. 99. 
m) ('romark v. Heatheote, 2 1$. & 1$. 4. 
w) Smith v. Fell, 2 Curtois, 007.
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placed under a lnistaken idea that he is a solicitor, will 
not l>e compelled to disclose the communication («).

Where two persons are engaged in a joint adventure, 
communications made during its continuance hy one to 
the solicitor of the other are privileged ( p). And 
although letters written between co-defendants timplieiter 
are not privileged, yet a letter written hy one co-defendant 
to another, with directions to send it to the joint solicitor, 
is (>/). Where two parties employ the some solicitor, a 
letter by one of them to him, containing an offer to he 
made to the other, may be given in evidence against the 
writer (r) ; hut in such case the joint solicitor cannot 
disclose the title of either. Thus, where a borrower and 
lender employ the same solicitor, he cannot he called 
to prove the abstract of the borrower's title as against 
the borrower («).

A person cannot, it is true, protect himself from 
disclosing what he knows about a matter merely by 
saying that he has told what he knows to his solicitor, 
but he cannot be compelled to divulge his knowledge, 
information, and belief on any matter of fact as to which 
he has no personal knowledge, but only a knowledge or in
formation derived from privileged communications made 
to him by his solicitor or the agent of his solicitor (t). If, 
however, a person having obtained information from his 
solicitor verities it for himself—as if being told by his 
solicitor that there is a tombstone in a particular place, 
he goes and looks at it—then his knowledge is no longer 
privileged.

When a statement has been made hy either plaintiff or 
defendant, in the presence of the solicitor of the opposite

(o) Calley v. Richards, 19 ileav. 401.
(/>) Rochefoucauld v. Roustmd, 74 L. T. 78.4.
(y) deukyus v. liushhy, L. 11. 2 Hu. 548.
(r) Raiujli v. ( 'radocke, 1 M. A: Rob. 182.
(«) Doe v. Watkins, 3 lling. N. C. 421 ; cf. R. v. Avery, 8 C. & 

P. 596.
(<) Ryell v. Kennedy, 9 App. Cas. 81.
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party, the solicitor may lie called to prove it («). No 
communications made to a solicitor by or on liehalf of 
the opposing litigant can be confidential (i).

In an action for false imprisonment and malicious 
prosecution, it liecame a material question whether an 
entry in a liook, by which the plaintiff acknowledged the 
receipt of money which the defendant had charged him 
with embezzling, existed at the time when the plaintiff 
was examined liefore the magistrates, or had lieen made, 
as the defendant alleged, by the plaintiff between the 
examination and the trial. The counsel, who had lieen 
concerned for the plaintiff liefore the magistrate, 
hut who was not concerned for him on the trial, 
happened to be in Court on the latter occasion ; and 
at the suggestion of Jervis, C.J., after consulting 
Chksswell, J., he was called for the defendant, and 
asked whether the entry was in the book at the time 
of the examination before the magistrate. He gave 
evidence that it was not ; and a verdict passed for the 
defendant. On a rule for a new trial on the ground 
that this evidence was improperly admitted, the Court 
held that it was properly admitted, because the witness 
was required only to disclose something which he had 
seen in Court and not what he had been told in his 
position as counsel (,v).

Where a communication between a solicitor and his 
client appears to lie of an irrelevant or unprofessional 
character, the solicitor will lie compelled to disclose it ; 
and therefore a solicitor will be compelled to slate what 
his client has said to him on the matter in which the 
latter was not asking for legal advice, but only for 
information as to a matter of fact, even though that 
fact involved a question of law. Thus, in liramwtll v.

(it) (Iriffith v, IhritH, t It. iV Ad. ôOii ; Ihnlinroiiiflt v. Itati'liuê, 
.1 Myl. & Cr. ülà.

(*) Per VoTTOK, L.J., in l.i/ell i. Àeititnfy, 23 Vli. I). 403.
(//; liroirn y. Foster, 1 li. «.V N. 73(>.
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Luca* (z), mi action by assignees to prove an act of 
bankruptcy, it was held that the solicitor to the bank
rupt was not privileged from saying whether his client 
had asked his opinion, whether he (the client) could 
attend a meeting of his creditors without danger of 
being arrested. The Court held that the communication 
was not privileged, and Lord Tentf.rden said :—

“ A question for legal advice may come within the description 
of a confidential communication, liecause it is part of the attorney's 
duty, as attorney, to give legal advice ; but aquestion for informa
tion as to matter of fact, as to a communication the attorney has 
made to others, where the communication might have lieen made 
by any other person us well as the attorney, and where the character 
or office of attorney has not been culled into action, has never been 
held within the protection, and is not within the principle upon 
which the privilege is founded. Was, then, this a question for legal 
advice put to llr. Scott in his character of attorney? or was it not 
a question for information as to matter of fact, in which the pro
fessional character of Mr. Scott as attorney was not considered ? 
It can hardly lie supposed that a man could ask, as a matter of law, 
whether he would Is' friv from arrest while attending a voluntary 
meeting of creditors, but lie might well ask, as a matter of fact, 
whether any arrangement had lieen made with the creditors to 
prevent an arrest.''

It will be observed that this ease, which lias been much 
questioned («), shows a tendency to confine the rule of 
privileged communication within a strict limit ; as, with 
great deference to the learned judge, it may be submitted 
that the question put by the bankrupt to bis attorney 
seems to be rather one of law than of fact, and is precisely 
that sort of legal question which ignorant clients put 
constantly to their solicitors.

When a solicitor is a party with bis client to a fraud, 
no privilege attaches to the communications with him 
upon the subject (/<). This is because the rule pro
tecting communications between solicitor and client 
does not apply to all such communications, but only

(z) 2 II. & ('. 74».
(a) Smc Taylor, Kv. <ifi2 ; Phillipps, Kv. I. 132 ; Hopson, Ev 1S7 : 

IlmiionyU v. UmktU, I Myl. & K.ilS; Oralumwyh v. llnu'lnit, 3 Myl 
& IT. 515; If let/ y. Si lntlenhiiryh, 7 East, 357.

(5) llimitell v, «/fif/viww, » Hare, 3112.
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to those which pass in professional confidence, and tlie 
contriving of fraud forms no part of the professional occu
pation of a solicitor (c). This principle is not restricted 
to fraud, hut extends to any illegal purpose (</). But to 
displace the primii facie privilege there must he a definite 
charge of some sufficient illegality established to the 
satisfaction of the Court (r). It is not necessary that 
both the client and solicitor should l>e parties to the 
illegal transaction for the principle to apply (y ). If the 
client's purpose is dishonest and the solicitor is innocent, 
the communication is not privileged (fl). A fortiori, a 
communication made to a solicitor in furtherance of any 
criminal purpose does not come within the scope of pro
fessional employment, and therefore communications 
made to a solicitor by his client before the commission of 
a crime, for the purpose of being guided or helped to the 
commission of it, are not privileged, and this whether 
the solicitor was or was not aware of his client's in
tentions ; if he was so aware, then the communication 
would not he in the course of any professional employ
ment ; if he was not aware, then there is no professional 
confidence. This was the ratio decidendi in It. v. Cox (/i), 
which is a leading case on the subject, and was decided 
by ten judges. In delivering the judgment of the Court, 
Stephen, J., said :—

•* We are greatly preyed with the argument that, speaking 
practically, the admission of any such exception to the privilege 
of legal advisers, as that it is not to extend to commun imitions 
made in furtherance of any criminal or fraudulent purpose, would 
greatly diminish the value of that privilege. The privilege must, 
it was argued, lie violated in order to ascertain wln-thcr it exists. 
The secret must lie told in order to see whether it ought to be 
kept. We were earnestly pressed to lay down some rules as 
to the manner in which this consequence should be avoided. The

(r) Per Lord Ckanwoktii in Fntlett v. Jrfferget, 1 Sim. (x.s.) 
at p. 17.

(it) Jtnenell v. Jackson, nc/ici : tier TvHXElt, Y.-t ’. ; cited in the
judgment in //. v. Out, It U. It. It. 143.

le) tlollimnt v. Attorney~ttenerat for Victoria, [HHll] A. V. ltlti.
(/) t'hartUm v. Cotmtbes, 4 Gitf. tilth
(</) See Will initié v. tjiielimita Hail. Co. [18114] 2 I'll. 741.
(It) 14 Q. 11. I), 143 ; Cockle, 217.
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only thing which we feel authorised to say upon this matter is, 
that in each particular case the ( 'uni t must determine upon the 
facts actually given in evidence or proposed to be given in 
evidence, whether it seems probable that the accused person may 
have consulted his legal adviser, not after the commission of the 
crime for the legitimate purpose of being defended, but before 
the commission of the crime, for the purpose of being guided or 
helped in committing it. We are far from saying that the question 
whether the advice was taken before or after the offence will always 
be decisive as to the admissibility of such evidence. Courts must 
in every instance judge for themselves on the special facts of each 
particular case, just as they must judge whether a witness deserves 
to be examined on the supposition that he is hostile, or whether a 
dying declaration was made in the immediate pros]>ect of death. 
In this particular case the fact that there had been a partnership 
(which was proved on the trial of the interpleader issue), the 
assertion that it had been dissolved, the fact that directly after the 
verdict a solicitor was consulted, and that the execution creditor 
was met by a bill of sale which purported to have been made by the 
defendant to the man who had been and was said to have ceased to 
be his partner, made it probable that the visit to the solicitor really 
was intended for the purpose for which, after he had given his 
evidence, it turned out to have been intended. If the interview 
had been for an innocent purpose the evidence given would have 
done the defendant good instead of harm. Of course, the power in 
question ought to be used with the greatest cave not to hamper 
prisoners in making their defence, and not to enable unscrupulous 
persons to acquire knowledge to which they have no right, and 
every precaution should be taken against compelling unnecessary 
disclosures.”

It was held that where a person had absconded with 
two wards of Court, his solicitor must produce the 
envelopes of the letters received from him, such 
envelopes not being privileged communications, and 
that, even if they were, a solicitor could not aid and 
abet in concealing from the Court of Chancery the 
residence of its wards (i).

The rule of privileged communications has been 
strictly confined by the English law to the cases which 
have been mentioned (k). It does not extend to communi
cations made confidentially to friends (/), stewards (m)t

ft) llamsbotham v. Senior, L. B. 8 Eq. 575.
(Z) Jour* v. (treat ('entra! Hail. Co., [1910] A. C. 4; approving 

Am lemon v. Han h- of Hritish Columbia, 2Ch. I). 044 [per James, L.J., 
at p. 65(1). As to conversations “ without prejudice,” between the 
parties, see / out, p. 293.

(/) Wheeler v. Le Marchant, 17 Ch. D. 675; Cockle, 214.
(wi) Karl of Falmouth v. Moss, 11 Price, 4Ô5.
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medical men vi). or patent agents (<>). When a secret is 
entrusted to a person confidentially employed, the Court 
will restrain such person from making use of the secret, 
or divulging it to others (/»). A pursuivant of the 
Herald’s College is not a legal adviser for this purpose (</).

Communications to clergymen and priests are, strictly, 
not privileged (r) ; hut judges have shown themselves 
indisposed to compel the disclosure of communications 
which have been made to clergymen as such. Bkst, C.J., 
is reported to have said on one occasion that he would 
never compel a clergyman, if he objected, to disclose 
such communications («) ; and in a case (t) where a 
woman was indicted for the murder of her child, Aldrh- 
son, B., objected to hear the chaplain of the prison as a 
witness to conversations which he had had with the pri
soner in his spiritual capacity. The learned judge said :

" 1 think these conversations ought not to lie given in evidence. 
The principle upon which an attorney is prevented from divulging 
what liasses with his client is. beeauso, without an unfettered 
means of communication, the client would not have proper legal 
assistance. The same principle applies to a person, deprived of 
whose advice the prisoner would not have proper spiritual assist, 
unco. I do not lay this down as an absolute rule, but I think 
such evidence ought not to lie given.”

The counsel for the prosecution said that after such 
an intimation he should not tender the evidence.

On this branch of the law, Jessrl, M.R., once said (if):
" The principle protecting confidential communications is of 

u very limited character. It does uot protect all confidential

(/<) Jhichess of Kingston» Case, 20 How. St. Tr. at p. 613; //. v. 
(lihltons, 1 < '. «.V P. 07 ; Cockle, 116; Wheeler v. I.e Marchant, supra ; 
Lee \. /lamerton, 12 W. It. 075.

(a) Monel eg Victoria Ifnhlter to., ôô I,. T. 482.
(/>) Morrison v. Moat, 0 Hare, 241.
(«/) S/wle v. Tucker, 14 Ch. J>. 824.
(r) Normanshatr v. Normanshair, 60 L. T. 40K. There seems 

to he some difference of opinion on this matter ; see a good discus
sion thereof in l»est, Ev. 48Ô; see also Stephen, Kv. 132, 204; 
Taylor, Ev. 647.

(*) I Iron ft v. CUt, M. & M. 233.
(1) U. \. Urijfin, 6 Cox, C. C. 210.
(a) Wheeler v. Le Marchant, 17 Ch. I >. 681 ; Cockle. 214.
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communications which a man must necessarily make in order to 
obtain advice, even when needed for the protection of his life, or 
of his honour, or of his fortune. There are many communica
tions which, though absolutely necessary, because without them 
the ordinary business of life cannot lie carried on, still are not 
privileged. The communications made to a medical man whose 
advice is sought by a patient with respect to the probable origin 
of the disease as to which he is consulted, and which must neces
sarily be made in order to enable the medical man to adv ise or b» 
prescribe for the patient, are not protected, t'ommunicatious 
made to a priest in the confessional, on matters perhaps con
sidered by the penitent to be more important even than his life or 
his fortune, arc not protected. Communications made to a friend 
with respect to matters of the most delicate nature, on which 
advice is sought with respect to a man’s honour or reputation, are 
not protected. Therefore it must not be supposed that there is any 
principle which says that every confidential communication which 
it is necessary to make in order to carry on the business of life is 
protected. The protection is of a very limited character, and in 
this country is restricted to the obtaining the assistance of lawyers 
as regards the conduct of litigation or the rights to property. It 
has never gone beyond the obtaining legal advice and assistance, 
and all things necessary in the shape of communication to the legal 
advisors are protected from production or discovery in order that 
legal advice may be obtained safely and sufficiently.”

Bankers are bound not to disclose the state of a 
customer’s account, except upon a reasonable and 
proper occasion, and what is a reasonable and proper 
occasion is a question for the jury (g). But the banker 
of a contributory can be compelled to give evidence as to 
his account under s. 174 of the Companies (Consolida
tion) Act, 1U08 (#/).

It was recently held, in an action by a member of the 
Amalgamated Society of Bailway Servants against a 
railway company for damages, that letters which had 
passed between the plaintiff and the society, giving the 
latter information which had led them to institute the 
proceedings, were not privileged {z).

5. Disclosures Prejudicial to the Public Interest.

There are many other matters upon which a 
witness will not be allowed, or will not be eom-

(x) Hardy v. Veasey, L. K. 3 Ex. 107.
(y) 8 Edw. VII. c. 09.
(*) Jones v. Great Central Rail, ('o., [1910] A. 0 4.
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[idled, to give evidence, on the general principle of 
policy that to allow or compel the disclosure 

would bo against the public interest.
Matters coming under this head cannot be 

exhaustively stated, but they will generally be 
found to fall under one or other of the following 
heads :—

(a) Affairs of State (</).
(b) Parliamentary and judicial proceedings.
(c) Matters involving indecency, or otherwise 

being offensive to the public.

(a) Affairs of State.

A witness cannot lie asked, and will not lie allowed, to 
give evidence as to facts the disclosure of which will be 
prejudicial to a public interest.

On Hardy’s trial for high treason (6), a witness for the 
Crown was asked, on cross-examination by Mr. Erskine, 
whether the jierson to whom he had communicated a 
report of the proceedings of the society to which the 
prisoner belonged, was a magistrate of any species or 
description, from a justice of the peace to a Secretary of 
State. It was held by Eyre, C.J., that he might say 
whether the communication was made to a magistrate 
or not. The witness said, “ It was not to a magistrate." 
Mr. Erskine then asked, “ Then to whom was it ? ” 
The Attorney-General objected to the question. Eyre, 
C.J., said :—

“It is perfectly right that nil opportunities should lie given to 
discuss the truth of the evidence given against the prisoner ; hut 
there is a rule, which has universally obtained on account of its 
importance to the public for the detection of crimes, that those 
persons who are the channels bv means of which that detection is 
made, should not bo unnecessarily disclosed ; if it can be made to

(a) As to the exclusion of public documents in the interests of 
the State, see posf, p. 273.

6
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amicnr that really and truly it in Mercenary fnr the investigation of 
the truth of the cane that the name of the jteraon should be dia. 
closed, I should bo very unwilling to stop it ; but it does not 
appear to me that it is within the ordinary course to do it, or that 
there is any necessity for it in this particular case.”

The point was subsequently discussed before the other 
judges, and the majority concurred with Eyre, C.J., who 
thus laid down the rule :—

o My apprehension is that, among those questions which are not 
permitted to be asked, are all those questions which lead to the 
discovery of the channel by which the disclosure was made to the 
officers of justice ; that it is uism the general principle of the con
venience of public justice that they uro not to be disclosed; that 
all persons in that situation arc protected from the discovery ; and 
that, if it is objected to, it is no more competent for the defendant 
to ask who the person was that advised him to make the disclosure, 
than it is to whom he made the disclosure in consequence of the 
advice—than it is to ask any other question res]»cting the channel 
of communication, or all that was done under it."

A member of the Privy Council cannot be made to 
disclose what happened at a meeting of the Council.

(b) Parliamentary and Judicial Proceeding*.

It was held by Lord Ellenborouoh (r) that a member 
of Parliament or the Speaker may be called on to give 
evidence of the fact of a member of Parliament having 
taken pert or spoken in a particular debate ; but that he 
cannot be asked what he then delivered in the course of 
the debate (d). It has also been held, that communica
tions in official correspondence relating to matters of 
State cannot be produced as evidence in an action 
against a person holding an office, for an injury charged 
to have been done by him in exercise of the power given 
to him as such officer ; not only because such com
munications are confidential, but because their disclosure 
might betray secrets of State policy (c).

(<•) IVhhI'cU v. (\tbhett, ô Esp. 13ti.
(</) It should lie noted that the debates in Parliament were not 

then allowed to be reported ; see (Vigors on label and Slander (4th 
edition), p. 308.

(r) A n tier ton v. Hamilton, 2 1$. & B. loti, n.
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The Director of l'ulilic Prosecutions cannot lie asked 
to disclose the name of his informant upon a criminal 
trial or any subsequent civil proceedings arising out of 
it. On a criminal trial, if the judge sees that the strict 
enforcement of the rule would lie likely to cause a 
miscarriage of justice, he may relax it in farorem 
in hoc fillin' (/).

Judges, arbitrators, and petty jurors are privileged 
from disclosing certain matters in which they have been 
judicially or professionally engaged.

A grand juror cannot be compelled, either in civil or 
criminal cases, to disclose what has passed liefore a 
grand jury. They are sworn to secrecy, and they may 
not disclose the evidence heard liefore them, or any 
other matter covered by their oath of secrecy!;;). Hut 
where, in an action for malicious prosecution, a grand 
juror was called merely to prove that the defendant in 
the action was the prosecutor in the prosecution, be 
was permitted to give the evidence (A). It should I hi 
particularly observed that where a matter is privileged 
on the grounds of public policy, secondary evidence of it 
is inadmissible(1). It is otherwise, as we have seen!/.-), 
in the case of private privilege.

(c) Mutter* inrolrinii 1 nileniu/i.

Evidence may also be excluded on the ground of in
decency (f) ; but only in civil cases. Thus, it is an 
established rule that parties shall not be permitted after 
marriage to say that they have had no connection 
during the marriage (in), and this is not altered by the

( /*) Sw /###• Bowen, L.J., in Mark» v. Hey futi, 25 Q. B. 1>. *>00.
(a) See Taylor, Kv. (Mi!I ; Best, Kv. 4H.‘i,
(It) Sykes v. Dunbar, 2 Selw. N. 1*. (1N09 o*l.) 1015; ami see 

note (r) in Freeman v. Arkell, 1 (\ & P. at p. 137.
(») Homey. I tent i nr k, 2 B. & B. 130; Stan v. Urittith, !.. R. 2 P. 

C. 428.
(k) See ante, p. 224.
(/) But see Best, Ev. 493.
(m) /«. v. Sour tun, ô A. & E. I MO. A» to the exclusion of tin
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Evidence Further Amendment Act, 18(111, except in regard 
to proceedings instituted in consequence of adultery (»). 
Hut although a wife cannot prove non-access in order to 
bastardise her issue (»), yet it appears that if that fact is 
proved by other evidence, she may he examined as to 
collateral facts, such as the name of an adulterer, or the 
time of a birth (p) ; and, although a man cannot be heard 
to say that a child horn of his wife after marriage is 
illegitimate (q), yet when a question arises as to the 
pedigree of a child (»•), a man reputed to he married can 
he heard to say that he was not married when that child 
was born. In criminal cases no objection can be taken to 
evidence on the ground of indecency ; and in civil cases 
the rule is restricted to such as involve considerations 
of domestic morality ; or cases in which the admission 
of such evidence would only tend to outrage conventional 
propriety. Although neither wife nor husband can give 
evidence of non-access after marriage, yet a husband 
can give evidence of non-access before marriage (*). And 
although neither husband nor wife can give evidence of 
non-access during marriage, yet to rebut the presumption 
of the legitimacy of a child born during separation, 
evidence of the conduct of the husband and wife is 
admissible, and as part of such evidence letters written 
by the husband or wife are admissible (Z).

public while such evidence is l>eing given, hco Malan v. Young, G T. 
L K. .IS; II. v. IK, [1903] P. 144 ; Ann. Pruct. [1910] I., 507.

(«) See ante, p. 300.

i
i>) Atehleg v. Sjiriyg, 33 L. J. t'h. 345.

It, v. I.nffe, s East, 193 : v. Eilnumils, 35 L. J. t'h. 135.

•j lliirnaby v. Ilaillie, 43 t'h. I>. 394. 
r) Murray v. Milner, 13 Ch. 14. 845.
- The Pwileft Peerage I'use, [1903] A. C. 395.
Z) The Agteeforii Peerage Pane, 11 App. (’as. 11.

L.E. X
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CRIMINATING QUESTIONS (a).

The refusal to answer a question touching the case 
referred to in s. 115 of the Ontario Liquor Licence 
Act was held to mean any question whicli might he law
fully put, and which a witness was otherwise bound to 
answer ; and a witness on the prosecution of an hotel 
kee[ier for selling liquor on Sunday, who declined to 
answer whether he, the witness, was at the hotel on the 
day in question, on the ground that his answer would 
tend to criminate him, and was committed to jail by the 
magistrate until he consented to answer, was ordered to 
he discharged. He Aikicitli, 81 0. R. 150.

Upon the trial of an action for libel, s. 5 of the 
Ontario Witnesses and Evidence Act, as now enacted by 
4 Edw. VII. c. 10, s. 21, would he applicable, and the 
defendant would not he excused from answering proper 
questions l/ecause the answers might tend to criminate 
him ; and Consolidated Rule 480 (1250) puts a party on 
examination for discovery in the same position he would 
he in if he were being examined as a witness at the trial. 
He is, therefore, not excused from answering any ques
tion that is properly put to him, on the ground that 
the answer to it may tend to criminate him, and if he 
objects to answer on that ground, his answer is within 
the protection of s. 5. Chamber! v. Jaffray et al., 12 
O. L. R. 377.

(f/) This subject is fuithcr tleult with under Chapter II. of Book IV., 
n connection with the procedure for discovery.
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In an action against an unincorporated dull for a 
declaration tliat they worn using their premises as a 
common l.etting house, contrary to the provisions of the 
Criminal Code, it was held that the Evidence Act of 
Ontario, 11. S. O., 1897, c. 73, s. 6, applied, and that the 
president of the cluh was not hound to produce the 
membership roll of the club, he having stated under oath 
that its production might lead to a criminal prosecution 
against him. The refusal of the roll was also justiliable 
on the ground that the forfeiture of the defendant’s 
charter was claimed in the action. Attomr/i-Uemral, 
Ontario v. Toronto Jnnrtion Ilnrrution Chili, 7 O. L. H. 
218.

In an investigation liefore the police magistrate, on a 
charge of conspiracy, the evidence was tendered of certain 
stenographers w ho had taken evidence before a committee 
of the House of Commons, as to the same matter, but was 
objected to, and rejected, on the ground that the examina
tion before the committee was inquisitorial, meaning 
thereby that the witness was obliged to answer all ques
tions, w hether they tended to criminate him or not. On 
an application for a ntanilanini to compel the magistrate 
to receive the evidence it was held that the Court could 
not issue a inamluinn», the ruling of the magistrate being 
one of a judicial character, and the Court could not control 
the judgment of the magistrate, but Rose, J., was of 
opinion that the magistrate should have received the 
evidence, Parliament having ordered the prosecution. 
The magistrate subsequently acted on the suggestion of 
Mr. Justice Rose. H. v. Coniuillj/, 22 O. R. 220.

The owner of a judgment, alleged to have been fraudu
lently obtained, may refuse to answer questions respecting 
it. Iirown v. Hojiper, 3 Man. 8ti.

Profeuional Conjitlence.
A solicitor, when questioned as a witness with regard 

to matters involving his client's interests, should decline
x 2
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to answer unless directed, or at least permitted, by the 
Court, and where a different course was taken, it was held, 
in Livingstone el at. v. (Jartslwre, 28 U. C. Q. B. 1(1 (j, on 
a motion for a new trial, that it might lie deemed a 
surprise upon the client.

The defendant’s counsel, in Harris v. Melwod et al., 
14 V. C. Q. B. 1114, an action on a promissory note, 
desired to ask the plaintiff's attorney what his client had 
told him alsmt the note when he gave instructions for 
the suit. It was held that such evidence was rightly 
rejected.

A letter passing between a solicitor and his client, 
who was the common grantor of the plaintiff and defen
dant, in respect of the property in dispute, and which 
had passed into the possession of the defendant from the 
executor of the client after his decease, was held not 
to Ihj privileged from production. (Decision of the 
Master in Chambers, Ontario.) Platt v. Hack, 4 O. R. 
4SI.

In an action to establish the last will of a testator, 
who was illegitimate and had died without issue, the 
statements of the testator to his solicitor, in reference 
to the making of and provisions in a will, were held 
admissible in evidence. The doctrine of privileged 
communications as between solicitor and client exists 
for the henelit of the client and his representatives in 
interest, not for that of the solicitor. Stewart v. Walker, 
6 O. L. R. 495.

How Privilege Cl ai mol.

A witness claiming privilege must swear to belief that 
it will tend to criminate. In Power v. Kills, (j S. C. R. 1, 
the plaintiff brought an action for money taken from his 
wife by the agent of a bank from which plaintiff had
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stolen money. When giving his evidence in the case he 
was asked on cross-examination a number of questions 
designed to connect him with the theft. He declined to 
answer, without stating any reason, and the judge inter
posed, saying, “ I decide that witness, if he believes the 
question if answered by him will tend to criminate him 
in stealing from the National Park Bank, is not bound 
to answer." It was held that the defendant was entitled 
to have the oath of the witness that he believed the 
answer would tend to criminate him. “ The privilege of 
protection belongs to the witness ; he may, in the discre
tion of the judge, be cautioned ; but it is for the witness 
to claim the protection of the Court on the ground that 
the answer will tend to criminate himself, and if there 
appears reasonable ground to believe that it will do so, or 
rather, if there are no other circumstances in the case to 
induce the judge to believe that the answer would not 
have the tendency, lie is not compellable to answer." 
Per Ritciiik, C.J., at p. 7 of (i S. C. R.

Sect. 5 of the Canada Evidence Act, 6ti Viet, 
c. ill, which abolishes the privilege of not answering 
criminating questions, and provides that no evidence 
so given shall be receivable in evidence in subsequent 
proceedings against the witness other than for perjury 
in respect thereof, applies to any evidence given by a 
person under oath, though he may not have claimed 
privilege. Meredith, J., dissenting. Ury. v. William»,
28 0. R. 588, not followed. The (Jumi v. Hammoml,
29 0. R. 211.

If a witness, when called upon to testify, does not 
object to do so, on the ground that his answers may tend 
to criminate him, they are receivable against him, except 
in the case provided for by s. 5 of the Canada Evidence 
Act, 1898, as amended, in any criminal proceeding 
against him thereafter, but if he does object he is 
protected. II. v. Clarke, 8 0. R. 176.
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Malien inrnlriiifi Imleeemy.

Tlie facts of seduction, pregnancy and illness were 
held in Hramt v. Il'att, 2 0. 11. l(i<>, to lie provable by 
the daughter seduced, in an action for seduction, but it 
was held that she might refuse to answer the question 
who was the cause of the pregnancy if she asserted that 
the child was born in wedlock. This case was considered 
in the subsequent case of Mulliijan v. Tluaapimi, 28 0. 11. 
54, an action for the seduction of a married woman, in 
which it was held that the non-access of the husband and 
seduction by the defendant might lie proved by her own 
evidence.

On a second trial, the wife not having been allowed on 
the first trial to testify to the illegitimacy of a child born 
in wedlock, it was attempted to prove the illegitimacy by 
admissions of the defendant that he was the father of the 
child. 11 ehl, that no evidence could he given to rebut 
the presumption of legitimacy. llyaii ami ll'il'e v. Miller, 
22 U. C. Q. B. 87.

In an action for seduction a witness for the defence 
testified to having had connection with the girl. The 
jury were told that this witness had a right to refuse to 
answer such questions. Held, a misdirection, McCreary 
v. liramly, 89 V. C. Q. B. 8111.

On a prosecution for rape, the prisoner having 
admitted connection but claimed that it was with the 
consent of the prosecutrix, a question was put to the 
prosecutrix whether she bad not had connection with 
other men named. Counsel for the prosecution objected 
to the question and it was disallowed. The Supreme- 
Court of Canada held, unanimously, that the question 
should have been allowed, even assuming that the witness 
could have refused to answer it as a matter of privilege. 
But as to this the authorities were in conflict. It is 
pointed out by Strong, J., that formerly there existed in
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England a reason for according to a witness an absolute 
privilege from answering such a question, inasmuch as a 
party guilty of an act of incontinence could have I wen 
made liable to penal consequences by a prosecution in 
the Ecclesiastical Court. “ This reason seems never to 
have had any force in the Province of Queliec, and it has 
long ceased to exist in England, though in 1H1‘2, when 
lt' ii. v. Il'uh'in was decided, it was applicable and appears 
to have l>een one of the grounds of the decision, liaron 
Wood there held the witness not bound to answer the 
question ns it tended to criminate her." The subsequent 
case of It. v. Ilnlnns treats the question merely as one 
going to the credit of the witness on which her answer is 
not subject to contradiction. The ruling of the Supreme 
Court of Canada was that the question could he asked, 
although the judge had discretion to tell the witness that 
she was not bound to answer, not, it seems, on the ground 
that she had any absolute privilege from answering, but 
that in cases of cross-examination to credit it is in the 
discretion of the judge to prevent undue annoyance to 
the witness. The disallowance of the question, it was 
held, might have prejudiced the prisoner, and in the 
absence of any right of new trial the prisoner must be 
discharged. I.alilieiié v. The (Jurai, 1 S. C. It. 117.

In MeMalnm v. Skinner, ‘2 U. C. (j. B. ‘27‘2, in an action 
for seduction, where the female seduced had denied, on 
her examination at the trial, that she had criminal inter
course with others besides the defendant, the defendant 
could only be allowed to show, in answer to that, that to 
the knowledge of his witnesses the statement was not true. 
I le could not l>e permitted to ask them whether they had 
themselves had connection with her. The ground for 
this decision seems to have been, in part, that the 
evidence only went to the mitigation of damages, and 
that the evidence given to the extent allowed had had 
that effect, the verdict being for only a shilling.



CHAPTER VI.

PROOF OF PUBLIC DOCUMENTS.

In the first plane, every document tendered in 
evidence must be relevant to some issue in the 
action. Many documents which a layman might 
deem material are not evidence at all in the law 
courts. A written statement made by one party 
is not evidence against the other, unless it he 
shown to have been in some way recognised or 
adopted by him. Statements contained in a 
letter written to a party by a third person arc 
not evidence against the recipient, unless lie 
has made them so by answering the letter or 
acting upon it in some other way (a) ; still less 
are they evidence against the other party. A 
private memorandum drawn up by a witness for 
his personal convenience is not evidence at all, 
though the witness may sometimes use it for the 
purpose of refreshing his memory (h). But a 
document which was irrelevant when the pleadings 
were opened may become relevant as the case 
proceeds. Thus, us we have seen («•), cross-examina
tion will often let in a document which till then 
was inadmissible. And though a document which 
a witness, called by one party, uses merely for the 
purpose of refreshing his memory is generally not

fa) Wriyht v. Doe, 4 Bing. N. C. 481) ; Cockle, 45.
(h) Soe ante, pp. 169, 170.
(r) See ante, p. 188.
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evidence against the other party in the action, yet 
the counsel for that other party may make such 
document evidence if he thinks fit (</).

Next, if the document bo not admitted, it must 
he proved. The method of proving a publie docu
ment differs materially from that which is necessary 
in the case of a private document. It, however, 
resembles the proof of a private document in two 
particulars : the original document must be pro
duced, unless the circumstances are such as to 
render secondary evidence of it admissible («) ; and 
it must he properly stamped, if a stamp be required 
by law, otherwise it cannot be read in evidence 
without payment of a penalty (/). The proof of 
public documents has been much simplified by 
modem legislation. In this chapter we shall 
deal with public documents only, leaving private 
documents until the next chapter.

It is not always easy to determine whether a 
particular writing is a public or a private docu
ment. But a public document is defined by Lord 
Blackburn in Sturla v. Frcccia (#/), as “a document 
that is made for the purpose of the public making 
use of it, and being able to refer to it . . . where 
there is a judicial or quasi-judicial duty to inquire.”

The term is generally understood to include all 
such documents as Acts of Parliament and Parlia
mentary papers, bye-laws, all records whether 
judicial or non-judicial, the process of any Court of

(</) See anfc, p. 13N.
(< j As to when secondary evidence is admissible, see post, p. 360.
( ./') As to when a stum]) is required, see j>mt, p. 'JO-1.
(«/) ô App. Ohs. pp. 643, 644.
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law, probates of wills and letters of administration, 
papers belonging to or issued by the departments 
of State, Royal Commissions, municipal corpora
tions and trading companies, entries in all ' 
registers, Royal proclamations, and all other acts of 
State.

In Lord Blackburn's definition of a public document, 
cited alsive, the word “ public ” is not to be taken in the 
sense of meaning the whole world. “ An entry in the 
lrooks of a manor is public in the sense that it concerns 
all the people interested in the manor (h). And an 
entry probably in a corporation book concerning a 
corporate matter, or something in which all the 
corporation is concerned, would be ' public " within that 
sense ” (i).

But if a document be prepared by a Government 
official for a temporary purpose only, it is not a “ public 
document." Thus, a survey of Walmer Castle taken in 
the year 1816 by the direction of the then Lord Warden 
of the Cinque Ports, and an estimate made by the King's 
engineer for the reparation of Walmer and other castles, 
though produced from the Record Office, were held not 
admissible in evidence as “ public documents," on the 
ground that they were not, and were not intended to be, 
records affecting the King's property or revenues, but 
were to serve temporary purposes only, and in no way 
affected Crown property, Crown revenues, or Crown 
grants when the respective purposes were served (k).

In order to avoid the necessity for conveying 
public records up and down the country many 
statutes have been passed, which make copies of 
registers and other public and official documents

(A) But h<‘0 Hmnfort v. M 
(0 Sim la v. I'rrn "

ill, ami /><p. .'{4<> 
64».

M. 4 K:
v. h'rerria, .*> App. Cub. at, p. 

(/.•) Mercer v. Demte, [1H0ÔJ 2 Ch. Û3H.

H
I

5
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admissible in evidence, to the same extent as the 
originals would be admissible, provided such copies 
be duly authenticated in the manner prescribed. 
These copies are of four kinds :—
(i.) An examined copy ; a copy which someone,

who is called ns a witness, swears he has com
pared with the original, and found to bo 
correct and complete. He must either himself 
have compared the copy word for word with 
the original or have examined the copy while 
another person read the original aloud to him ; 
the other person need not be called.

(ii.l A certified copy or certificate ; /.<■., a copy 
■ some public officer, officially in charge 
of tin» original, certifies to be a true copy ; 
lie need not be called as a witness if he 
has properly sealed or stamped or otherwise 
authenticated the copy.

(iii.) An office copy ; a copy made in the office 
of the High Court of Justice by an officer 
having custody of the original.

(iv.) A copy printed by the official printer, under 
the direction of either House of Parliament or 
any department or officer of State.

An office copy of a record is admitted in evidence 
upon the credit of the officer without proof that it has 
lieen actually examined, and it has always been regarded, 
even at common law, as equivalent to the record itself, 
when it was tendered in evidence in the same Court 
and in the same cause (/). It has, however, acquired a 
far wider admissibility by virtue of the liules of the

(/) I’rr Lord Mansfiilo, in /V« v. >VA>rd, Unir. 11 TU.

4
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Supreme Court, 1888, for Order XXXVII., r. 4, 
provides that :—

“ Office copies of all writs, records, pleadings, and documents 
filed in tho lfigh Court shall bo admissible in evidence in all causes 
and matters, and between all persons and parties, to the same 
extent as the original would be admissible.”

Every copy, whatever its nature, must be com
plete and accurate, and not contain abbreviations 
which are not in the original (mi), and it must 
appear on the face of it that the original was in 
the custody of the proper officer at the time when 
the copy was taken (a).

The party who wishes to give evidence of the 
contents of any publie document must take care to 
obtain the proper kind of copy which is made 
admissible by the particular statute. Such copy is 
in fact raised to the rank of primary evidence. If 
he relies on any certificate of birth, death or 
marriage, or of the conviction or acquittal of any 
person who was charged with the commission of a 
crime, he must also be prepared with evidence to 
show that the person named in such certificate is 
the person of that name mentioned in the proceed
ings ; this is called (* evidence of identity.”

Most public documents can be proved by either an 
examined or a certified copy, for the Evidence Act, 
1851 («), enacts as follows :—

“ Whenever any bunk nr other document is uf such u public 
nature us to la) admissible in evidence on its mere production 
from the proper custody, and no statute exists which tenders its 
contents provable by means of a copy, any copy thereof or

(m) It. v. I 'hnutiuH, Car. & M. 8ss.
V') See further ns to copies, /»..!. p. :,<>:( ft *ry.
(") I t & !•*> Viet. e. Hit, s. 14. This Act virtually supersedes the 

Documentary Evidence Act, 1845 (S & !> Viet. c. 118), s. 1, so far as 
it refers to public documents.
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extract therefrom shall he ailmihsihlo in evidence in any Court of 
justice, or before any person now or hereafter having by law or by 
cousent of parties authority to hear, receive, and examine evidence, 
provided it he proved to lie an examined copy or extract, or 
provided it purport to he signed and certitied as a true copy or 
extract by the officer to whose custody the original is intrusted, 
and which officer is hereby required to furnish such certitied copy 
or extract to any person applying at a reasonable time for the 
same, u]M>n payment of a reasonable sum for tho same, not excel-cl
ing fourpenee for every folio of ninety words.”

Official documents signed by a Secretary of State, 
entries from the books of the commissioners of excise or 
customs, registers of municipal or parliamentary electors, 
and many other non-judicial public documents are 
provable in the manner provided by this section, and 
are then evidence of the matters they purport to declare ; 
provided they appear to have been obtained from proper 
custody, i'.#'., from a place where it is reasonable to 
presume they would he deposited, if authentic (p).

So charters, letters patent, grants from the Crown, 
pardons and commissions may now he proved either by 
originals, or by examined or by certified copies. But 
note that this enactment permits the substitution of a 
certified or an examined copy for the original only in 
cases in which the original, if produced, would he 
evidence.

Whenever, therefore, it is proposed to tender an 
examined or certified copy of a public document in the 
place of an original, the practical question is, whether 
the original is such a public document as is intrinsically 
evidence per sc (q).

There are still, it seems, cases in which the originals 
of documents, apparently of a public nature, must he 
produced, and where neither certified nor examined 
copies are admissible (;•)• Hence, whenever a doubt 
exists as to whether a document is public or private,

(*>) Sturla v. I'reecia, ,j App. Cas. 641 ; Mener v. Demie, [1905] 
2 Ch. 538.

(y) !-in zee v. Liiizee, 29 L. J. I1. & M, 128.
(r) See putt, p. 253.
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the prudent course will lie to lie provided with the 
original.

The kinds of public documents which are of most 
practical importance will now he considered.

Arts oj parliament ami Parlianirntar/i Papers.—Acts of 
Parliament are either public or private. Every Act 
passed since 18fi0 is a public Act, unless the contrary is 
expressly provided by the Act itself (*). English public 
Acts need no proof in English courts of law; our 
judges are supposed to be familiar with their terms. 
Put judges, as well ns counsel, always refresh their 
memory by referring to a King’s printer’s copy. If there 
be ground for supposing the printed copy inaccurate, 
reference should be made to the Parliament lfoll (0. 
By 11 (»eo. 111. c. !I0, s. il, the Statutes of England and 
of (ireat Britain, printed and published by the King’s 
printer, shall be received as conclusive evidence in the 
Irish Courts ; and the Statutes of Ireland, prior to the 
Union, so printed and published, shall be received in 
like manner in any Court of civil or criminal jurisdiction 
in (ireat Britain.

Private, local, and personal Acts(n) (which do not 
contain a clause making them public Acts), Royal 
proclamations (m), the journals of either House of 
Parliament (j ), orders or regulations in Council (;/), 
and proclamations, orders, or regulations issued by the 
Lord Lieutenant of Ireland, acting alone or with the 
advice of the Irish Privy Council (<■), are proved by 
copies purporting to be printed by the King’s printer (a) 
without proof that they were in fact so printed.

(«) Interpretation Ant, lssil (32 & 53 Viet. c. 03), s. 9.
(1) I'rice v. Uullù, 1 M. & S, 105.
(a) Ilocumentury Evidence Act, 1S45 (8 & 9 Viet. 0. 113), s. 3; 

see Appendix.
(a) 1 lucuuientary Evidence Act, 1SN'_* (45 & 40 Viet. c. 9), s. 3.
(ill Documentary Evidence Act, 1N0S (31 & 32 Viet. c. 37), 

Schedule, see Appendix.
(2) Documentary Evidence Act. 1SS2 (45 & 40 Viet. c. 9), s. 4.
(u) Ur Government printer, or printer authorised by llis Majesty,
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Proclamations, orders and regulations issued by 
Government de])artments are proved in the manner set 
out in the Schedule to the Documentary Evidence Act, 
1868 <//).

Except in the Judicial Committee of the Privy Council 
colonial statutes are not judicially noticed, and require 
proof. Formerly they had to be proved by examined 
copies under the Documentary Evidence Act, 1851(c), 
or certified copies under the Colonial Laws Validity Act, 
1865(d), but they are now also provable by copies 
purporting to l>e printed by the Government printer to 
the colony in question (<■).

Foreign official documents, which cannot be produced 
here, may be proved by examined copies (/).

Recordt and other Judicial Proceeding» : Supreme 
Court.—A record is usually proved by an office copy {;i) 
or by an examined copy. But where the existence of a 
record is directly in issue the record itself (/t), if pro
ducible, must be produced ; and in order to do so the 
order of a judge or master is necessary (i). Again, if a 
prisoner is charged with committing perjury on an 
affidavit or in a deposition, the original affidavit or 
deposition must be produced (j) : so if he he indicted 
for forging any judicial document.

or a person designated by a similar title or llis Majesty’s Stationery 
Office, or, in the case of Royal proclamations and the journals of 
either House, by the printer to either House of Parliament.

(/>) 1 locumentary Evidence Act, 1868, see Appendix ; Documen
tary Evidence Act, 1895 (58 Viet. c. 9); Post Office Act, 1908, s. 30. 

(c) il A l ■") Viet. c. 99.
(a) 28 & 29 Viet. c. 03, s. 0 ; sec It. v. Cover nor of lfrixton Prison, 

[1907] 1 K. B. 090.
(e) Evidence ((’olonial Statutes) Act, 1907 (7 Edw. VII. c. 10), 

s. 1.
(/) liiiruubi/ v. Ilaillie, 42 Ch. D. 292.
ly) Order XXXVII., r. 4.
(A) E.g., in answer to a plea of nul tiel record, although in prac

tice an exemplification or even an examined copy is generally 
received.

fi) Order LXL, r. 28.
(J) B. v. Cox, 4 F. & F. 42 ; B v. Boynes, 1 Par. & K. 65.
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Judicial notice is taken of the following matters 
The signature of a judge or of a master of the 

Supreme Court, attached to any judicial document (k). 
The seal of the Central Office (Z).
The seals of district registries («<)•
The seals and signatures of commissioners for oaths 

and other persons authorised to administer oaths under 
the Commissioners for Oaths Act, 1H89 (n).

All documents admissible in evidence of any particular 
in any Court of justice in Ireland (<>).

In proceedings under Part IV. of the Companies 
(Consolidation) Act, 1908, of the signature of all officers 
of the High Court in England and Ireland, and of the 
Court of Session in Scotland, and of the registrar of the 
Court having stannaries jurisdiction, and also of the 
seals and stamps of the offices of those Courts, when 
appearing on any document made under the same Part 
of the Act or any official copy thereof (p).

The seal of a notary public in any part of His Majesty's 
dominions, hut not of a foreign notary public («<)• H 
may be remarked that the certificate of a notary public of 
a protest abroad of a foreign bill of exchange is evidence 
of that fact, but as a rule notarial or consular certificates 
are not evidence of facts certified, e.g., the mere produc
tion of the certificate of a notary public stating that a deed 
had been executed before him will not in any way dispense 
with the proper evidence of the execution of the deed (</ ).

If evidence of the judgment of an English Court be 
required for use in a foreign or colonial Court, the office

(k) Documentary Evidence Act, 1S4Ô, «. 2 (as altered by the 
Judicature Act, 1873).

(/) Order LXL, r. 7.
$ ^VktTlM- Mare. 10 Q. B. D. 332.

Iw^nieèl'twiiU'on) Act, 190S (S Ed.. VII. c. 39).

ft'!,) Order XXXVIII., r. 6; In re Uaviet [1910] W. N. 212. 
v/) Nyt v. Macdonaldy L. B. 3 P. C. 343.
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copy must be certified under the hand of a master, and 
it is often further authenticated hy the Great Seal, with 
the signature of the Lord Chancellor.

And Order LXI., r. 7, further enacts that—
“ All copies, certificates, mid other documenta appearing to be 

sealed with a seal of the Ventral Office shall be presumed to bo 
office copies or certificates or other documents issued from the 
Ventral ( >ffico, and if duly stamped may be received in evidence, 
and no signature or other formality, ex ce] it the sealing with a seal 
of the Ventral Office, shall be required for the authentication of 
any such copy, certificate, or other document.”

Inferior Court».—All summonses and other process 
issuing out of any County Court, purporting to lie 
sealed hy the seal of the Court, are, in England, received 
without any further proof (r). Orders of other inferior 
Courts, if of record, will he subject to the usual rule, 
and generally lie proved hy a certified exemplification («). 
If the Court is not of record, the hooks containing the 
proceedings must he produced and proved hy the proper 
officer, who should he subpoenaed to attend with them ; 
hut if he does not attend, or if he refuses to produce 
the hook or document containing the order, secondary 
evidence cannot, it seems, lie given, hut the officer may 
he attached (<).

Conrietioni formerly had to he proved hy production 
of the records, hut ‘28 Viet. c. 18, s. (i, allows “ a certificate 
containing the substance and effect of thu indictment 
and conviction, purporting to he signed hy the clerk of 
the Court " in which the prisoner was convicted, or his 
deputy, to he put in and read. This is now done if the 
prisoner does not admit his previous conviction. Con
victions before magistrates are proved hy examined copies 
which are made out, on application, hy the clerk of the 
peace. In many cases also, under particular statutes, 
copies certified hy the proper officer are sufficient evidence. 
Thus, a conviction or acquittal at Assizes or Quarter

(r) County Courts Act, lsss (SI & ,VJ Viet. c. 4:1), s. 180.
(«) 1Cmxlcraft v. A'l'mistou, 2 Atk. .‘117.
(<) It. v. I.laitfiuthhj, 'J K. & 11. 940; Cockle, loK.

L.E. T
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Sessions can lie proved by a certificate given by the clerk 
of the Court under s. 25 of the Common Law Procedure 
Act, 1854, stating the substance and effect of the 
indictment and conviction, without the formal parts ; a 
conviction or acquittal at petty sessions hy a similar 
certificate under s. 18 of the Prevention of Crimes Act, 
1871 (m). Any proceeding in an action in the High 
Court of Justice can now be proved by the production of 
an office copy, stamped with the seal of the Central 
Office ; no signature or other formality need be proved if 
the copy be stamped with the proper seal (j). The 
bye-law of a municipal corporation is proved by the 
production of a written or printed copy authenticated by 
the corporate seal (y).

Bankruptcy Proceedingi.—The proof of bankruptcy 
proceedings is now regulated by as. 28, 80 and 182—188 
of the Bankruptcy Act, 18880). Section 182 provides 
that a copy of the London Gazelle containing any notice 
inserted therein in pursuance of this Act, shall lie evidence 
of the facts stated in the notice, and also that the pro
duction of a copy of the Lomhm Gazelle containing any 
notice of a receiving order, or of an order adjudging a 
debtor bankrupt, shall lie conclusive evidence (a) in all 
legal proceedings of the due making and the date of the 
order. The effect of this section is to make the advertise
ment conclusive evidence, not only as regards the persons 
who were parties to the bankruptcy proceedings, but 
also as against other persons (c.y., the holder of a bill of 
sale executed by the bankrupt), of the validity of the 
adjudication and of the date thereof, but the advertise
ment has no such effect in proceedings taken for the

(u) 34 & 3Ô Viet. c. 112. Evidence of identification must also be 
given.

lx) Order XXXVII., r. 4 ; Order LXL, r. 7.
(</) 4o & 4U Viet. c. ÔU, a. 24 ; and see 10 Viet. c. 27, s. 9U.
(z) 40 & 47 Viet. c. o2 ; sections 132—138 are set out in the 

Appendix.
(a) i$ee Ex parte Ltaroyd ; In re Eon Id9, 10 Ch. D. 3.
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purpose of questioning or annulling an adjudication (5). 
By a. ‘28 (4), the report of the official receiver is made 
primii facie evidence of the statements therein contained 
for the purposes of that section. It has l>een decided 
that it is also primd facie evidence for the purposes of 
s. 18(c).

Charitable 'J'rnttt.—The Charitable Trusts Recovery 
Act, 1891 (d), s. 5 (1), provides that for the purposes of 
any action, (letition, or proceeding instituted by the 
Board of Commissioners under the Act, the printed 
reports of the Charity Commissioners
•’shall he admissible as firimâ fwte evidence of the documente 
and facts therein elated ; provided that either party intending to 
use any such report as evidence shall give notice of such intention 
in the picscribeu manner to the other party.”

ForeijiH and Colonial Jadi/menti and other judicial 
records are now proved in the manner provided by the 
Evidence Act, 1851 (cl. This Act is only intended to 
simplify proof of such matters, and does not in any way 
alter the previous law. These proceedings may, there
fore, still he proved by examined copies (/).

The Act does not apply to Scotland (17). Any docu
ment of record in Scotland may lie proved by secondary 
evidence. Thus, a will may lie proved by a certified copy 
of the will, accompanied by the Scotch equivalent of a 
probate (/1).

Probate Copp of a Will.—The probate copy of a will 
is in the nature of a public document ; for it records the 
act of the Court in admitting the will to probate. More
over, a copy of the probate can lie seen by anyone at 
Somerset House on payment of a shilling.

It constitutes the proper legal proof of title in an

(b) E-jc parte Geittel, 22 Ch. D. 43ti.
(c) E> jHirte Campbell, 15 (J. li I). 21;j.
(a) o4 Viet. e. 17.
(e) 14 & !."> Viet. e. 99, 8. 7 ; see Appendix.
(/) Appleton v. Jtraybrook, 0 M. & S. 34.
(</) 14 & Id Viet. c. 99, s. 18.
(/<) Halkett v. Earl of Dudley, [1907] 1 I'h. 590.

Y 2
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executor to his testator’s personalty, and is conclusive 
against all the world (i). It ranks, therefore, as primary 
evidence. It is a copy of the will, sealed with the seal 
of the Prohate Division, and attached to a certificate 
which states that the will has lieen proved and registered, 
and that administration of the goods of the deceased has 
lieen granted to one or more of the executors named 
therein. The will itself, so far as it deals with personalty, 
is not evidence (k), except where the Court is called upon 
to construe a disputed will, when the Court may and often 
does look at the original, as, for instance, to inspect 
an alteration or interlineation (/). And in such a case, 
where an English translation of a foreign will has been 
admitted to prohate, the Court can look at the foreign 
original or a certified copy of it (m). If the probate he 
lost, it may either he proved by an examined copy, or 
the Court will grant an exemplification, hut not another 
probate («) ; or a certified copy of the entry in the act 
hook, under 14 & 15 Viet. c. 99, s. 14, is sufficient. 
The act book itself is also evidence, without accounting 
for the non-production of the probate (o), and under 
14 & 15 Viet. c. 100, s. 14, an unstamped copy of the 
act hook has lieen received as evidence of probate, to 
prove an executor's title (p). It is still doubtful if the 
provisions of this Act apply to Scottish wills. In 1 Iall.i tt 
v. /'.'«i f of Dudley (i/), Parker, J., held that it did not ; hut 
even if it did, this would not abrogate the common law. 
Where no act hook is kept, or other record of probates, 
it appears that the will itself, indorsed with the appoint
ment of the executor, will lie evidence (r).

I
l) .4/Zen v. Dtuulan, .'I T. li. 125.
<■) Piuiiey v. Pitmen, s 11. & C. 11:15.

I) Turner v. Heltard, lie Ch. 11. :t!HI. 
in) /« re i'liff't Trunin, [1K02] 2 ('fa. 22il. 
n) Slie/ilieril v. Stwrtlmne, 1 St i n. 412. 

o) f 'ex v. AUtutjham, Jacob, 514.
/.) Ihrrret v. Meux, 15 V. It. 142.
'/) [If<>7] 1 Ch. 51*1, at p. «II. 
r) Doe v. Mew, 7 A. & K. 210.
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Similar rules apply to letters of administration («).
As to wills of personal estate, the rule is that (except 

in proceedings for the protection of the assets) no notice 
can l>e taken of an alleged will of personal estate, unless 
it has been proved in an English Prohate Court or in a 
Colonial Court having concurrent jurisdiction with the 
English Probate Court, or, having been proved in a 
Colonial Court, a copy has been deposited with and 
sealed by a Court of Probate in the United Kingdom 
under s. 2 of the Colonial Prohates Act, 1892 (I). In 
a case where the main question was as to the liability 
to legacy duty of the personal estate of a testator whose 
will had been proved in Her late Majesty's Supreme 
Court for China and Japan at Shanghai, and not in 
England, Chitty, J., held that he would look at the 
Shanghai probate, because the Shanghai Court has, from 
its constitution, all such jurisdiction with respect to 
the property of British subjects as for the time being 
belongs to tbe Court of Probate in England («) ; but in 
a subsequent case, where a petitioner asked for payment 
out of a sum of money to which he was entitled under 
an appointment by will, Pearson, J., hold that the 
prohate of the will in the Supreme Court of New Zealand 
was not sufficient for him to act upon, but "that an 
English probate was necessary. He distinguished the 
last-mentioned case on the ground of the difference in 
the nature of the jurisdiction of the Shanghai Court 
from that of the New Zealand Court (r).

Of a will of personalty the probate granted by the 
proper Court is the proper evidence. In fuU, as a rule, 
the original will cannot be read (.r).

In the case of a will relating to lands, or any description

1

(#) Noel/ v. 1177/*, 1 Lev.
(0 Ô5 Viet. (*. 0; see Appendix.
(") In re ToolaPs Trusts, 23 ( 'h. I). *>32.
(c) Ex parte JAmehouse ltoanl of Works, In re Vallanrr, 24 ('h. D. 

(•*-’) Pinney v. Pinney, S B. & V. .430.
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of realty, it was necessary formerly to produce the 
original will, as the Spiritual Court had no jurisdiction 
over anything hut personalty (//) ; hut now a devise 
of real estate may lie proved hy the prohate, or a 
sealed office copy from the Prohate Division. In this 
case the jterson tendering the evidence must give 
ten days' notice before trial to the other party, who 
may, in four days after receipt of such notice, give 
a counter-notice that he disputes the validity of the 
devise, and that the original must he produced (:). 
Kven in the absence of a counter-notice the probate is 
only prinui fmcie evidence(o). Where a will relating to 
land in England had been proved in the Supreme Court 
of the Colony of Victoria, Hall, V.-C., accepted letters 
testimonial under the seal of that Court as sufficient 
evidence for the purposes of a preliminary judgment in 
a partition action. He intimated, however, that the 
further proof might he insisted on at a later stage of 
the action, although probably at the cost of the party 
insisting (6).

Xim-Judirial llecord».—By the 1 & *2 Viet. c. 1M, the 
Master of the Bolls is made superintendent of the general 
records of the realm, and is empowered to make rules for 
the admission of such persons as ought to he admitted 
to the use of such records : and he is authorised per
sonally, or hy deputy, to allow copies to he made of such 
records. By s. 18, a certified copy of any record, sealed 
with the seal of the Becord ( Iffice, is evidence in every 
casa in which the original record would he admissible ; 
and by s. 1'2, any person desirous of procuring such a 
copy may do so at his own cost by permission of the 
Master of the Bolls ; but such copy shall be admissible to 
prove the record, only after examination and certificate,

(y) lh# v. ( nhert, 2 Vamp. 289.
(2) 20 & 21 Viet c. 77, ss. tit, 6,'j.
(a) Barraclmgh v. Grrenhoitt/h, L. R. 2 Q. B. til ',
(ft) Italie v. Jtiiiglti/, 21 I'fa. D. 071.
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under seal, by the Deputy Keeper of the Records, or one 
of the assistant record keepers.

Neither the seal, nor the stamp, nor the official 
character of the officer, need be proved to make any 
certified copy admissible (r), and if the official be merely 
an officer de facto, and not de jure, the copy is still 
admissible (d).

By the Documentary Evidence Act, 1815 (s. 1), it is 
enacted that, whenever by any Act then in force or 
thereafter to be in force,
“any certificate, official or public document, or document or 
proceeding of any corporation or joint stock or other company, or 
any certified copy of any document, bye-law, entry in any register 
or other book, or of any other proceeding, shall be receivable in 
evidence of any particular ill any < burt of justice, or before any 
legal tribunal, or either House of Parliament, or any committee of 
either House, or in any judicial proceeding, and the same shall 
respectively be admitted in evidence, provided they respectively 
purport to be sealed or impressed with a stamp or sealed ami 
signed, or signed alone, as required, or impressed with a stamp and 
signed, as directed by the respective Acts made or to l>e hereafter 
made, without any proof of the seal or stamp, where a seal or 
stamp is necessary, or of the signature or of the official character of 
the person appearing to have signed the same, and without any 
further proof thereof, in every case in which the original record 
could have been received in evidence."

Documente belonging to a corporation are not strictly 
of a public nature ; but they may be conveniently dealt 
with here. Corporation hooks are evidence to prove 
entries of a public character (c), but not to prove trans
actions of the corporation with the public (/). They 
appear to be evidence in the nature of admissions between 
members of the corporation (g) ; but not of the rights 
and privileges of the corporation against strangers (h). 
Where such books are tendered as evidence, under s. 14 
of the Evidence Act, 1851 (i), they must appear to be of

(e) 8 Ac 9 Viet. c. 113, s. 1.
(d) H. v. Parsons, L. K. 1 C. C. R. 24. 
fe) Marriage v. Laurence, 3 B. Ac Aid. 144.
If) Gibbon's Case, 17 How. St. Tr. at p. 810.
!g) Hill v. Manchester, etc. Water Works Cm, 2 B. & Ad. Û44.
Ih) Mayor of London v. Lynn, 2 H. Bl. 214, n.
(t) 14 & Id Viet. c. 99; see also Assurance Companies Act, 1909, 

s. 21 (in Appendix).
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such a public nature as the Act intends ; for neither 
examined nor certified copies will l>e allowed in lieu of 
the originals unless they are rendered admissible by this 
statute.

By the Municipal Corporations Act, 1882 (À), 
s. 22:—

“ (5) A minute of proceedings at a meeting of the council, or of a 
committee, signed at the same or the next ensuing meeting, by the 
mayor, or by a memlier of the council, or of the committee, 
describing himself as, or appearing to be, chairman of the meeting 
at which the minute is signed, shall be received in evidence without 
further proof.

(0) Vntil the contrary is proved, every meeting of the council, 
or of a committee, in respect of the proceedings whereof a 
minute has been so made, shall be deemed to have been duly con
vened and held, and all the members of the meeting shall be 
deemed to have been duly qualified ; and, where the proceedings 
are proceedings of a committee, the committee shall be deemed to 
have been duly constituted, and to have had power to deal with 
the matters referred to in the minutes.”

Jiifc-laic* are public documents in the locality within 
which they are in force ; they are generally regulated by 
particular statutes or charters. They appear to be 
within the spirit of the Documentary Evidence Acts and 
the Evidence Act, 1851 (/). Section 121 of the Companies 
Clauses Consolidation Act, 1845 (m), which empowers 
statutory companies to make bye-laws upon certain 
topics, enacts that such
“ bye-laws shall be reduced into writing, and shall have affixed 
thereto the common seal of the company ; and u copy of such 
bye-laws shall be given to every officer and servant of the company 
affected thereby.”

And s. 127 of the same Act provides that the produc
tion of a written or printed copy of the bye-laws of the 
company, having the common seal of the company atlixed

(/.•) 45 & 40 Viet. c. 50.
(/) For the powers to make bye-laws, see 30 & 57 Viet. c. 70, 

s. 8 (Parish Councils); OS A: Oil Viet. c. 55, ss. 182—188; 50 & 54 
Viet. c. 59, ss. 20, 20, 44 (District Councils); 45 & 40 Viet, c. 50, 
ss. 20, 24; and 51 tV 52 Viet. c. 41, s. 10 (Borough and County 
I ouncils) ; 45 «.'v 40 Viet. e. 50, s. 20 ; 02 iV 00 Viet. c. 14, s. 5 (2), and 
Second Schedule (Bart II.) (London Borough Councils).

(m) 8 & 9 Viet. c. 10.



thereto, shall be sufficient evidence of such bye-laws in all 
cases of prosecution under the same.

In a civil action, f.g.t as to the carriage of goods by 
a railway company, any bye-law can be proved by an 
examined copy, for it is a public document within s. 14 
of the Evidence Act, 1851 (it).

By the Municipal Corporations Act, 1882 (o), s. 24—
“ The production of a written copy of a bye-law made by the 

council under this Act, or under any former or present or future 
general or local Act of Parliament, if authenticated by the cor
porate seal, shall, until the contrary is proved, be sufficient evidence 
of the due making and existence of the bye-law, and, if it is so 
stated in the copy, of the bye-law having been approved and con
firmed by the authority whose approval or confirmation is required 
to the making or before the enforcing of the bye-law.”

It has been held that such copy is sufficient evidence, 
also that all conditions precedent to its becoming a valid 
operative bye-law, such as the fixing of a copy thereof for 
forty days on the town hall before it can come into force 
have been complied with (p).

By the Salmon Fishery Act, 1878 (7), s. 45—
“The production of a written or printed copy of any bye-law 

purporting to have been confirmed, authenticated by the common 
seul of the board, shall be conclusive evidence of the existence 
and due making of such bye-law in all legal proceedings, and the 
production of a copy of any newspaper or newspapers containing 
the notice of the making of any such bye-law shall be taken and 
received in all legal proceedings as evidence that all things required 
by this Act for the making and publication of the bye-law therein 
advertised have been duly done, performed, and published.”

The proceedings of public companies are governed by 
the Companies (Consolidation) Act, 1908 (r).

It may be observed that where a document is tendered, 
purporting to be sealed by the seal of a company or cor
poration, the genuineness of the seal must be proved by

(it) Motteram v. Eastern ('nanties Hail. ('<>., 7 C. 11. (n.s.) 5K.
(«) 45 & ifi Viet. c. 50.
(/>) liohinsoit v. Gregory, [19(15] 1 K. 11. 531.
(7) JKi & ;17 Viet. c. 71.
(r) s Edw. VII. c. (19. For the material sections of this Act, 

see the Appendix.
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some one who knows it (*), unless it lie the seal of the 
Corporation of London (/), or the seal of the Apothecaries' 
Company, which prove themselves (h).

Public Itniittcr*.

Wi th*, Marriage», ami Death*.—Parish registers are in 
the nature of records (r), and can, therefore, he proved 
under the Act of 1851 (//), by copies purporting to be 
signed by the incumbent (2), who, and not the parish 
clerk (a), is the proper custodian of these registers.

The register of baptisms is no evidence of the date of 
birth (6), but it is some evidence of ago, as the child 
must have been born before that date (<•). Evidence of 
the identity of the person or persons in question with 
those named in the register is necessary, as the register 
itself is no evidence of identity (rf).

Marriages can lie solemnised in dissenting chapels if 
they are duly registered for that purpose. The marriage 
must take place in the registered building, with open 
doors, between the hours of eight in the morning and 
three in the afternoon, within three calendar months 
from day of entry of notice, in presence of the registrar (or 
his deputy, or, if the Marriage Act of 18118 (<■) has been 
adopted, in the presence of the “ authorised person *’) 
and two or more credible witnesses besides the minister, 
if any. If the Act has been adopted, the “ authorised

(«1 Mdiie» v. Thornton, 8 T. K. .407.
It) Itoe v. Manon, 1 l>]i. 53.
[it) 14 & 15 Viet. c. 00, 8. 8.
,*.) Ihr l.uid Ma.\>fiblii, iu ttirt v. Harlow, 1 Doug. 172.
vV; 14 (V 15 Viet. c. 09, s. 14.

In r> Halt, II llare, Appendix, XVI.
-t) l)<* v. Fowler, 19 L. J. Q. H. 151.
M In re II intle, !.. R. 0 Eq. 373.
(') It. v. IfVmvr, !.. II. 2 ('. R, 85 ; Olenister v. Harilina, 29 Ch.

I). 992.
('/) Hirt v. Harlow, 1 Doug. 172 ; Saner v. (Ilotton, 2 Ex. 109.
M 81 & 62 Viet. c. 58.
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person " can give a certificate of the due solemnisation 
of the marriage (/).

By the Naval Marriages Act, 11108(g), where one of 
the parties to a marriage intended to lie solemnised in 
England is an officer, seaman, or marine borne on the 
hooks of one of 11.M. ships at sea, the captain or other 
officer commanding may publish the banns or receive 
notice of the intended marriage and give a certificate 
accordingly.

By the 52 Geo. III. c. 146, s. 7, verified copies of all 
registers of baptisms and burials are to he sent yearly 
by all ministers to the registrar of their diocese ; and 
by the 6 & 7 Will. 1Y. c. 86, s. !)H, the Registrar-General 
is to cause to he sealed or stamped with the seal of his 
office, all certified copies of entries given in his said 
office ; and all certified copies of entries purporting to 
lie sealed or stamped with the seal of the said register 
office are to l>e received as evidence of the birth, death, 
or marriage to which the same relates, without any 
further or other proof of such entry ; and no certified 
copy purporting to be given in the said office is to l>e 
of any force or effect which is not sealed or stamped as 
aforesaid. Non-parochial registers deposited with the 
Registrar-General are made evidence by 3 & 4 Viet, 
c. 92, extended by 21 & 22 Viet. c. 25. Copies purport
ing to bo sealed with the seal of the office are receivable 
in civil cases by the 3 & 4 Viet. c. 92, s. 9, subject to the 
regulations of s. 11 as to notice; but in criminal cases 
the original register or record must be produced (s. 17), 
and it may be used in evidence in civil cases (s. 12).

Certified copies of Scotch parochial registers are evi
dence in English Courts on questions of pedigree 
relating to persons resident and domiciled in Scot
land (h). A marriage in the Isle of Man was recently

U ) til & 62 Viet. c. uN, s. 7.
y?) s Etlw. VIL c. 20.

_ (A) /..'/ell v. Ktnncli/, H ApjI Vas. 437. As tu Scutch marriages 
since ls.r6, see 1!) & 20 Viet. c. U6. As to Irish marriages, 7 & S
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proved by production of the special licence granted by 
the bishop, supplemented by the evidence of the peti
tioner (i). Marriages between Christians in British India 
are proved by producing a certificate of the marriage 
from the India Office (A). And liaptisms there may be 
proved in the same manner (l).

By the Registration of Burials Act, 1864 (hi), register 
books kept under the Act, or copies, are evidence of the 
burials entered therein.

By s. 38 of the Births and Deaths Registration Act, 
1874 (ii), it is provided that an entry or certified copy 
of an entry of a birth or death under the Registration 
Acts, 1886 and 1874, is not to be evidence of a birth or 
death unless it purports to be signed by some person 
professing to lie the informant, and to be a person 
required by law to give information to the registrar 
concerning the birth or death, or purports to be made 
on a coroner's certificate, or in pursuance of the pro
visions of the Act as to registration of births and deaths 
at sea. An entry made under the Act of 1886 is 
evidence not merely of the fact but of the date of 
birth(»).

Patent» anil Desipnt.— The register of patents (p), 
and the register of designs^) are jirimà fade evidence

Viet. c. si, as amended by 20 Viet. e. 27 ; 33 & 34 Viet. c. 110; 
and 30 & 37 \ iet. e. 10. As to marriages by ltritish subjects out
side the United Kingdom before ltritish consuls, see Foreign 
Marriages Act, 1802 (o.i A .">0 Viet. e. 23). As to the marriage in 
Knglnnd of a foreigner with a ltritish subject, see Marriage of 
Foreigners Act, 11MI0 (0 Fdw. VII. c. 40). The lust-mentioned Ai t 
does not apply where Isith put ties are Jews who marry according to 
Jewish rites.

(•) /to/imunn v. Itohmann, 2-*i T. L. 11. 7H.
(A) IVrtlmarut v. U'enlmaml, [1 stlil] V, ls.3 ; Itrnidv. Itraiil, 23 T. 

1,. II. 048; Itatcliff v. Itatcliff, 1 Nw. A T. 407.
(/) V"""'s Frnctnr v. Fry, 4 V. II. 230.
(in) 27 & 2N Viet. e. 07.
In) 37 & 3S Viet. e. 88.
(<-) In re Iiotnhieh, Fay nr v. Ilninett, [1004] P. 138.
(p) Patents and Designs .Vet, 1007 (7 Kdw. VII. e. 20), ss. 28(3); 

52(3).
(y) Ibid,, 8. 04.
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of any matters by statute directed or authorised to 
be inserted or entered therein respectively. Judicial 
notice is to be taken of the seal of the Patent Office (/•).

Printed or written copies or extracts, purporting to he 
certified by the Comptroller, and sealed with the seal of 
the Patent Office, of or from patents, specifications, and 
other documents in the Patent Office, and of or from 
registers and other hooks kept there, are evidence in all 
Courts, without further proof or production of the 
originals (r), and a certificate, purporting to he under 
the hand of the Comptroller, as to any entry, matter, or 
thing which he is authorised by the Act, or any general 
rules made thereunder, to make or do, shall he primé 
facie evidence of the entry having been made, and of the 
contents thereof, and of the matter or thing having lieen 
done or left undone (* ).

Traih’ Marka.—The Trade Marks Act, 1905 (<), pro
vides as follows :—

By s. 40, the fact that a person is registered as 
proprietor of a trade mark shall he y.'iiiw facie evidence 
of the validity of the original registration and of assign
ments and transmissions thereof.

By s. 41, the original registration shall, after seven 
years, he taken to lie valid in all respects, unless it was 
obtained by fraud, or unless the trade mark offends 
against the Act.

By s. 50, printed or written copies or extracts of or 
from the register, purporting to he certified by the 
Registrar and sealed with the seal of the Patent Office, 
shall he evidence, without further proof or production of 
the originals.

By s. 51, a certificate purporting to be under the hand 
of the Registrar, as to any entry, matter, or thing which 
he is authorised to make or do, shall he prima facie

r) /I'iil., a. 79.
.) a. 7S.

.1) 5 Kdw. VII. c. 13.
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evidence of the entry «mi ils contents and of the matter 
or thing.

By s. 52 (1), all documents purporting to he orders 
made by the Board of Trade and to lie sealed with its 
seal and signed by its secretary or person authorised, 
shall he received in evidence without further proof.

By s. 52 (2), a certificate signed by the president of the 
Board of Trade, that an order or act is that of the Board 
shall lie conclusive of the fact certified.

Copyright.—The Copyright Amendment Act, 1842 («), 
s. 11 (.r), enacts, that a register of the proprietorship in 
the copyright of hooks and assignment thereof, and in 
dramatic and musical pieces, and licences affecting such 
copyright, shall he kept at the Hull of the Stationers’ 
Company. A certified copy under the hand of the proper 
officer, impressed with the stamp of the company, of any 
such entry, is made in all Courts prima Jarir proof of 
such proprietorship or assignment of copyright or licence, 
and, in cases of dramatic or musical pieces, the copy is 
prima facie proof of the right of representation or 
performance.

The International Copyright Act, 1886 (//), provides, 
by s. 7, that—

“ Where it is necessary to prove the existence or proprietorship 
of the copy light of any work first produced in a foreign country to 
which an t truer in ('ouncil under the International t’opyright Acts 
applies, an extract from a register, or a certificate, or other docu
ment stating the existence of the copyright, or the person who is 
the proprietor of such copyright, or is for the purpose of any legal 
proceedings in the United Kingdom deemed to lie entitled to such 
copyright, if authenticated by the official seal of u minister of 
State of the said foreign country, or by the official seal or the 
signature of a British diplomatic or consular officer acting in such 
country, shall be admi-sible as evidence of the facts named therein, 
and all t’ourts shall take judicial notice of every such official seat

(«) Viet. c. Li.
(s) These provisions aie incorporated by reference into the Inter

national Copyright Act, 1844 (7 & 8 Viet. c. 12), and into the Copy
right of Works of Art Act, 18ti2 (2ê & 2ti Viet. c. US); see Luca» v. 
Voukt. 13 Ch. 1). 872.

(y) 49 & jtl Viet. c. 33.
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and signature, . . . and shall admit in evidence, without proof, 
the documents authenticated by it,”

And sub-s. (2) of s. 8 of the same Act provides that—
“ Where a register of copyright in books is kept under the 

authority of the government of a British possession, an extract 
from that register purporting to be certified as a true copy by the 
officer keeping it, and authenticated by the public seal of the 
British possession, or by the official seal or the signature of 
the governor of a British possession, or of a colonial secretary, or 
of some secretary or minister administering a department of the 
government of a British possession, shall be admissible in evidence 
of the contents of that register, and all Courts shall take judicial 
notice of every such >eal and signature, and shall admit in evidence, 
without further proof, all documents authenticated by it.”

Section 15 of the Newspaper Libel and Registration 
Act, 1881 (z), provides that—

“ Every copy of an entry in or extract from the register of 
newspaper proprietors, purporting to be certified by the registrar 
or his deputy for the time being, or under the official seal of the 
registrar, shall be received as conclusive evidence of the contents 
of the said register of newspaper proprietors, so far as the same 
appear in such copy or extract without proof of the signature 
thereto or of the seal of office affixed thereto, and every such 
certified copy or extract shall in all proceedings, civil or criminal, 
be accepted as sufficient prima fade evidence of all the matters 
and things thereby appearing, unless and until the contrary thereof 
be shown.”

Register of Voters and Poll Hooks.—The Parliamentary 
Registration Act, 1843 (a), provides (s. 79) that the 
register of voters under that Act shall be conclusive 
evidence that the persons named therein continue to 
have the qualifications which are annexed to their 
names. It has been held that, though the Ballot Act, 
1872 (b), has repealed s. 98 of the former Act, the 
register is conclusive not only on the returning officer, 
but also on every tribunal which has to inquire into 
elections, except only in the case of persons “ prohibited 
from voting by any statute or the common law of 
Parliament ” (c).

(2) 44 Jfc 45 Viet. c. 60.
(а) 6 & 7 Viet. c. 18.
(б) 65 A 36 Viet. c. 33.
(c) Stowe v. Jollijfe, L. R. 9 C. P. 734.
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Shipping Registers, etc.—The Merchant Shipping Act, 
181(4 (</), contains provisions as to the admissibility in 
evidence and the mode of proof of registers, entries 
therein and in log-books, declarations under the Act, 
and Board of Trade documents. These provisions will 
be found in the Appendix.

Hills of Sal' (<•) must be registered (/) in the Bills of 
Sale Department of the Supreme Court (g) ; and by s. 1(! 
of the Bills of Sale Act, 1878, an oflice copy or extract of 
any registered hill of sale, and affidavit of execution filed 
therewith, shall in all Courts and before all arbitrators and 
other persons, be admitted as prima facie evidence thereof 
and of the fact and date of registration as shown thereon.

It would seem, however, that the production of a
rtificate of registration of a bill of sale, even though it 

states that the affidavit of execution has been duly tiled, 
does not preclude the necessity of producing an office 
copy of the hill of sale(/i) ; and although, probably, a copy 
of the affidavit need not lie produced, still it is better to 
produce both.

Many other statutes provide for the registration of 
matters of public concern and make duly authenticated 
extracts evidence of the contents of the registers. They 
include :—

The Naturalization Act, 1870 (i) ;
The Medical Acts (£) ;
The Friendly Societies Act, 18‘JG (Z) ;

II) 57 ■& ."is Viet. c. lid,
(e) For the definition of the term “ bill of sale,” see ss. 4, 5, (i, 

and 7 of the Bills of Sale Act, ls7s.
(/) Bills of Sale Act, 1882 (45 & 40 Viet. c. 4U), s. 8.
(</) R. S. C\, 1883, Order LXI.,r 1. 
f/i) Km mutt v. Manhunt, 3 tj. B. II. ■">,>,">. 
ft) 33 Viet. c. 14, ss. 11,12 ; see Appendix.
\k) 21 & 22 Viet. c. fill, ss. 15, 27, 32 (medical practitioners) ; 41 

& 42 Viet. e. 33, ss. 5, 3211 (dentists) ; 44 & 45 Viet. e. 02, ss. 9, 17 
(veterinary surgeons) ; 31 & 32 Viet. c. 121, s. 13 (chemists and 
druggists) ; 55 Ueo. 111. c. 194, s. 21 ; 14 & 15 Viet. c. 99, s. 8 
(apothecaries).

(<) 59 & Oil Viet. c. 25 ; see Appendix.
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îbe Collecting Societies, etc. Act, 1896 (hi), ami
The Inclosure Acts (m).

It is important to observe tliat whenever it is the
duty of u ................. t at common law (o),
or by statute, to record certain facts in any book 
which is intended “ to be kept as a register to be 
referred to ever after," the book is admissible in 
evidence to prove, not only that such official made 
those entries, but also that the facts which ln- 
recordcd in that book are true. And this rule 
extends to every public document, whether a 
register or not, which is “ made for the purpose of 
the public making use of it and being able to refer 
to it.” “ In public documents made for the 
information of the Crown, or all the King’s sub
jects who may require tin- information they contain, 
the entry of a public officer is presumed to be true 
when it is made, and is for that reason receivable 
in all cases, whether the officer or his successor may 
be concerned in such cases or not ” (/>). “The 
principle . . . is . . . that it shoidd be a public 
inquiry, a public document, and made by a public 
officer ” in the discharge of a public duty (</).

A survey and report made by a surveyor in 1816, in 
discharge of a duty imposed upon him by the 8th section

(m) 59 & 60 Viet. c. 26 ; see Appendix.
{it) 8 & if Viet. c. 1 IN, ns. 2, 146; 45 & 46 Viet. c. 68, 8.48 ; and 

52 & 53 Viet. c. 30, s. 2. For Dictionaries, etc., see ante, p. 146; 
for Histories, Maps, Unofficial Peerages, etc., see pout, p. 349. As to 
the Law List, Medical tiegister, etc., see mite, p. 145.

(o) See per Lord til.ACKBURN in Stnrla v. Freeria, 5 App. ( ’as. at 
V Ml.

(/>) Per Parke, ti., in Irish Sisiety v. Hishop of /ferry, 12 Cl. & 
F., p. 668.

(«i) Per Lord Hlackburn in Sturla v. Freccia, 5 App. Cas. at 
p. 643.

h. E. Z

^//+2^^
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of the statute 84 Ge III. e. 75, upon the occasion of a 
sale of Crown lands, and produced out of the proper 
custody, is admissible in evidence as a public docu
ment (r) within the decision in Sturla v. Frtceia (*).

It would bo otherwise if the document were 
prepared only for a temporary purpose (/!.

11 The mere fact that a document intended for a 
temporary purpose is found after a long lapse of 
years in the archives of a Government office docs 
not constitute it of the authority of a register” (it).

The rolls of a court baron or of a customary court 
are evidence between the lord and his copyholders or free 
tenants. They aro the public documents, by which the 
inheritance of every tenant is preserved, and the records 
of the manor court, which was anciently a court of 
justice, relating to all property within the manor (£).

So in A.-G. v. Aiitrubus (jj) a tithe map and award, 
which is produced from proper custody anil has been 
acted upon, is admissible to show whether or not there 
was a public road across the fields shown on it, localise 
it is prepared by Commissioners acting under statutory 
powers, as to matters which concern all the parish. 
“ The Act requires these things to be done, not in a 
corner but upon notice in all the most public places . . . 
(and constitutes) public evidence that at the time the 
owner . . . knew the facts ” (z). But it is not evidence 
on any matter not within the scope of the authority of 
the Commissioners. Again, a report by a committee to

^r) Evan, v. M'rthyr Tydfil Vrb in District Council, [1899] 1 Ck.

(*) 5 App. Cas. 029.
It) .\h car v. Dm in, [1905] 2 Ch. 538.
(«) ftr Lord Watson in Marla v. frcccia, 5 App. Cas. at 

p. 049: anil we Evans v. Taylor, 7 A. A 11. 317.
(I ) Err Joyce, J„ in Hoot;, v. ikant, [1 K)5] 2 Ck. iû, at p. 91.
'■/; ; 1905] 2 I'k. las; anil sue Smith \~. Einter, 311,. J. U. 11. 151.
(e) l’rr Stuart, V.-V., in (Htfanl v. Williams, 3» L. J. Ck., 

p. «04.
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the executive government of a foreign State as to the 
qualifications of a particular individual for a particular 
post under that government, although acted on hy it, is 
not evidence of facts stated therein concerning his 
nationality, place of hirth, etc. (a).

Privilege of Public Document».

Although the party who relies upon a public docu
ment may he prepared to lay before the Court the 
original or such secondary evidence of it as has been 
raised by statute to the rank of an original, never
theless it is in the power of the head of any public 
department of State, whether a party to the action or 
not (1), to represent to the judge that in his opinion 
it would be prejudicial to the interests of the State 
that the document should be produced in open 
Court ; and thereupon the judge will order that, the 
document shall not lie put in evidence. It follows 
that the contents of the document cannot bo proved 
in any other way, for if the original is privileged 
from production on the ground of public policy, 
the same public policy requires that no secondary 
evidence of it shall be given (<•).

The objection against disclosing such evidence must 
bo taken by the bead of the public department of State, 
who alone is able to judge whether the disclosure of such 
evidence will or will not lie injurious to the public ser
vice 01). It is not for the judge at the trial to decide

(a) Simla v. Frcnia, j App. Cas. tigj ; end sec .Vu nr v. Iktuu, 
sujtrd.

J>) Admirall>/ Co/nmasiotum v. Abordera Steam Trawling Co.,
£ll)UL/j ^. I . uUf.

(c) Nome v. Bmlimk, 2 B. & B. 1 .'*0; Starr v. CriffUh, L. ti.
1*. C. 420, 4-'S; Doii'kin* \. Lord Ihke.hy, L. lx. h Q. li. 2ÛÛ.

[d) Beat son v. Skene, j 11. & N. 80S,
z 2
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that question (<■). The strict rule on the point is 
that—

41 The < uurt ie entitled to have the pledge and security of the 
head officer of State to give the reason for the non-production of 
those documents which it is objected to produce, and to demand 
that he shall come into the witness box, and there say that he is 
the head of the department, and objects to such and such docu
ments 1 siing produced, specifying them, on the ground of public 
policy ”(/).

But ns a rule the judge does not trouble the hend 
of the department to attend in court in person, pro
vided a representative from the office attends on his 
behalf and satisfies the judge that the mind of the 
responsible head of the department has been brought 
to hear on the question, and that he has decided that 
the production of the document would be injurious to 
the public service^/). Tims, in an action against an 
admiral in the 1 loyal Navy to recover damages for a 
collision caused by his flagship, Sir R. Piiillimore 
refused the plaintiffs permission to inspect rejiorts of 
the collision made by the admiral to the Lords of the 
Admiralty, the secretary to the Admiralty having made 
an affidavit that their production would be prejudicial to 
the public service (h). So Lord Campbell held (i) that 
a witness can refuse to produce a letter which he 
obtained from a Secretary of State, to whom it had been 
addressed in his public character, and who forbids its 
production.

Where an officer in the army sued a superior officer 
for defamation, the alleged libel lieing contained in 
evidence given by the latter before a military Court of 
inquiry, the House of Lords held that such evidence was

(e) Hughte v. Vargu», il T. I,. II. 551 ; Williams v. Star .Yiirs- 
jrttprr f'o., 24 T. L. 11. 207.

(/) />r Ohove, J., in Kata v. /Virrrr, 117 L. T. at p. 470.
V See /m re Jasejth Hargreaves, Mil., [1000] 1 Ch. .’147..

(A) The ttellengJam, 44 L. ,1. Adm. à ; and see //enneeeg v. 117'"//if,
21 <4. II. D. a».

(/) Sgkef v. Dunbar, 2 Selw. N. 1’. (1S60 ed.) 1015; Stare v. 
Griffith, L. II. 2 P. C. 420.
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not only privileged from being the subject of an action 
for libel, but was wholly inadmissible, since the proceed
ings of the Court, being delivered to the commander-in
chief, and held by him on behalf of the Sovereign, ought 
not to be produced except by the command or permission 
of the Crown (k).

It has been stated as the rule that if no objection is 
taken at a trial to produce such a document by the 
person in whose custody it is, it would be the duty of 
the judge to intervene and to refuse to allow it to be 
produced (/). Hut this rule must not be strained too 
far. Thus, in an action (mi) for penalties against a man 
upon the ground that he had acted as a parish committee 
man, being at the same time a collector of the property 
tax, a clerk to the commissioners of the property tax 
was called, and directed to produce his liooks, to prove 
the defendant’s appointment. The witness refused on 
the ground that he had been sworn, on his own appoint
ment, not to disclose anything he should hear in that 
capacity respecting the property tax, except with the 
consent of the commissioners, or by force of an Act 
of l’arliament; but Lord Ellenbobouoh said:—

111 clearly think the oath contains an implied exception of the 
evidence to I» given in a court of justice, in obedience to n writ of 
sub]Kvnn. The witness must produce the book, and answer all 
questions respecting the collection of the tax, as if no such oath 
had been administered to him.”

When a document otherwise privileged is made public 
the privilege ceases, t.g., if a document is used in Court ; 
but only if it is so used that it is effectually made 
public (it).

ft') /htirliim v. /.or»/ /foZr/o/, 1,. IÏ. 7 H. L. 744.
(/) /Vr Smith, L.J., in f 'hath rtoa v. Secntan/ >•/ State far /w/ia, 

[1*115] _>Q. It. 195.
(in) /.rev. Ilirrrll, :i Camp. $17.
(n) See ttijilettme v. Williams, Itearmi it: f*o., [IStlll] 1 t'h, 47.
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CANADIAN NOTES

JUDICIAL PROCEEDINGS.

Where the defendant ottered in evidence a record roll in 
a previous action between the same parties, which had 
been filed only half an hour before it was so tendered in 
evidence, it was held that the judge was right in reject
ing it. The facts were that the record had been put into 
the hands of the prothonotary at his table in court, and 
had never been brought into his office, hut he had been 
requested to mark it tiled when it was given to him, 
which he did, and he had never compared or examined 
it. The trial had begun on October 23rd, and the 
record had first come into existence on October 25th. 
To allow such a record to be received “ would l>e jter- 
mittiug the manufacture of facts arising after the parties 
put themselves upon the jury as to the case as it stood 
when issue was joined." Murdoch v. Grant, Thomson, 
N. S. 100.

Plaintiff sought to prove the termination of pro
ceedings in his acquittal before the County Court Judge’s 
Criminal Court, by the production of the original record, 
signed by tbe judge under the Speedy Trials Act, and 
produced and verified by the Clerk of the Peace, in 
whose custody it was, or else bj being allowed to put in 
a copy thereof, certified by thu>, officer. It was held 
that either one of these modes would be sufficient, and 
the judgment of the trial judge dismissing the action for 
want of evidence of the termination of the proceedings 
was set aside, and a new trial ordered. O'Hara v. 
Doherty, 25 0. R. 347.
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In proof of the termination of proceedings in an 
action for malicious prosecution, the plaintiff produced 
in evidence the original indictment, endorsed “ No Bill.” 
It was held that this was not sufficient, but that a record 
should have been regularly drawn up and an examined 
copy produced. McCann v. Prtneveau, 10 O. R. 578.

In an action for malicious prosecution the only 
evidence of the termination of the proceedings in 
plaintiff’s favour was the statement of a witness, the 
counsel in the cause, that he had been present on the 
hearing of the appeal from the magistrate’s decision, and 
that the same had been reversed. The witness on cross- 
examination said he did not know whether the judges 
made entries on their dockets of the judgments they 
delivered in summary and appeal cases, of which this 
was one, but he believed they made minutes. It was 
held that the evidence was inadmissible to prove the 
reversal of the magistrate’s decision, and the termina
tion of the proceedings. The Supreme Court of Nova 
Scotia had held that as there was no law requiring the 
decision of the judge to be reduced to writing, the 
moment it was pronounced in court the suit was 
terminated and an action for malicious prosecution 
could at once be brought, so far as this requisite was 
involved. Gunn v. Car, 8 S. C. It. 296.

In an action for malicious prosecution, in which it 
became necessary to prove the termination of the pro
ceedings, the following opinion was expressed by Rose, J., 
on the question whether the termination of the proceedings 
could be proved by parol evidence : “ While it is 
unnecessary to determine the question now raised, I 
may say that as far as I have considered it, I am not at 
all convinced that where what is to be proved is a formal 
proceeding in court, with a formal determination thereof, 
involv ng questions ci law and of fact, anything short of 
a most formal admission, either on the record or in open
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court, can dispense with evidence by a record on the 
proceedings formally made up. It is probable that no 
party on examination for discovery will possess the 
knowledge to enable him to make such admission, even 
if statements thus obtained could lie received as evidence 
of the fact to be proved. And so the question will pro
bably not arise for determination." The indictment 
was produced bearing the following endorsement : 
“ I direct verdict of not guilty to be entered, after 
hearing owner and his agents and such evidence as 
the Crown admitted could not lie added to with a view 
to incriminate. J. A. Boyd, Chancellor." It was held 
that the indictment so endorsed and produced was not, 
under the circumstances, sufficient evidence of the 
termination of the prosecution, and that the formal 
record of acquittal should have been produced. Ilewilt v. 
Cane, 26 O. R. 188.

In Applehy v. Secnrd, 20 N. B. 408, it was held that 
Ihe only way in which a suit could properly be proved 
was by the proceedings themselves or the admission of 
the party against whom the evidence was offered, and if 
it was material to show what was in dispute and what 
was decided, the record must be produced. It could not 
be shown by the evidence of a person who was present at 
the trial.

Judgments may be proved at him" jirinn by producing 
the original roll as well as by exemplification, but the 
clerk should not produce such roll without proi>er 
authority. Vatcnon v. Todd, 24 U. C. Q. B. 296.

A continuance roll found in the proper office and 
entered and tiled there by tbe proper officer, is a record 
of the court, although not compared with the papers 
tiled in the cause, l'arol evidence cannot he received to 
contradict the roll. Drajier, U. C. K. 11.898(1881).

The production of the original indictment is insuffi
cient to prove an indictment for felony, but a record
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must lie made up with the proper caption. Henry v. 
Little et al., 11 U. C. (j. li. 29(1.

On the trial of an indictment for perjury it appeared 
that no information had been laid, hut the constable had 
a warrant which he read to the accused ; the latter made 
no objection to the manner in which he had been brought 
before the magistrate, and in which the charge had been 
laid. His trial was proceeded with, and in giving his 
evidence he committed perjury. There being no informa
tion or other formal record, the charge and the pro
ceedings thereon, so far as material, were proved in the 
only way in which they were capable of being proved, 
namely, by oral evidence of the magistrate and his clerk, 
each speaking with the aid of his notes taken at the 
trial. This was held to be the best evidence possible 
under the circumstances, and therefore sufficient. The 
case thus differed from Ilex v. Dnimmoml, 10 O. L. It. 
540, in which, on the trial for perjury, the indictment or 
formal record in the murder case was not produced, nor 
was the certificate under section 091 of the code, as it 
then was, put in, and it was held that the evidence had 
not been produced. Hex v. Yalihm, 17 0. L. It. 179.

In De Hurt v. De Hurt, 20 U. C. C. P. 489, the probate 
produced had a memorandum at the foot thereof, namely, 
“ Xd. W. G. Deputy Registrar,” and at the end of the 
last page, and annexed thereto, was a certificate properly 
stamped with the seal of the Court and duly signed and 
certified of the probate being a true copy of the will. 
Held, that the probate produced was a copy stamped 
with the seal of the surrogate Court granting the same 
within the meaning of the statute and was therefore 
primii Jarir sufficient (1870).

The only proof of a will, proof of which was required, 
in an action for the recovery of land, was a copy of the 
probate from the registry office, with the affidavit of verifi
cation attached. It was held that this was not proper
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evidence of the will, no notice having been given under 
R. S. 0., 1887, c. 61, s. 88. Barber et al. v. McKay et al., 
17 0. R. 562.

IV here a probate is used as evidence under the 
statutes of Upper Canada, c. 16, it is evidence of the 
testator’s death, as well as of the will. Davit et al. v. 
Van .Yonne*, 80 U. C. Q. B. 487.

Letters of probate, issued by the proper surrogate 
Court, were held, in Sprout v. Watson, 28 O. A. R. 692, 
notwithstanding the Devolution of Estates Act, only 
prima facie evidence, as far as real estate was concerned, 
of the testamentary capacity of the testator.

A county court judge’s order to arrest was held to 
have been well proved under R. S. O. c. 62, s. 28, by the 
production of a copy, certified as such, under the hand 
of the clerk of the Court, but it was held that the 
affidavit on which the capiat issued, tiled in that court, 
was not duly proved by the production of a copy of the 
affidavit, similarly certified, and with a seal attached, 
apparently that of the Court, but not referred to or 
described in the certificate. Timmins v. Wright, 45
V. C. y. B. 246 (1880).

It was held in Wet more v. Hurtling, 18 N. B. 888, 
that a clerk of the peace was not bound to produce the 
records of the sessions in 1ns possession as such clerk in 
compliance with a sub/tana duces tecum.

Foreign Judgments and Proceedings.

In an action of debt on a judgment rendered in an 
inferior Court in the United States, it was proved that 
the Court had no seal, but the judge’s book was produced 
containing the judgment, and his handwriting and 
signature proved, which was held sufficient evidence of 
the judgment. Kilby et al. v. Elliott et al., 18 U. C. Q. B. 
867.



Judicial Proceedings. 276/

On a plea of res judicata, the writ of summons in the 
previous action being specially endorsed was proper 
evidence for the Court that the previous judgment 
embraced tbe same claim as that sued for in the subse
quent action. Mum ford v. Acadia Ponder Co., Ltd., 
87 N. S. R. 875.

In It. v. Wright, 17 N. B. 868, where it was sought to 
put in evidence copies of proceedings in a foreign 
court, under the Act 19 Viet. c. 41, s. 5, it was held that 
one certificate was sufficient and that each document 
need not be separately certified. The statement in the 
certificate that there were no other papers on file in the 
cause would not invalidate the certificate if valid in 
other respects.

In an action on a judgment recovered in the Tenth 
Judicial District of California, the plaintiff put in 
evidence an exemplification, under a seal which 
purported by the impression to be tint of the Fourteenth 
District, and the certificate of the clerk of the Court 
verifying it was stated to be under the seal of his office, 
not the seal of the Court. Held, that the proof was 
insufficient. Junkiii v. Itaris rt id., 22 U. C. Q. B. 869.

In an action brought on a foreign judgment, the 
objections were—first, that it did not appear that the 
Court was one of record, and secondly, that the exempli
fication was not under the seal of that Court, first, 
because the clerk’s certificate stated it to be the seal of 
his office, and secondly because on the seal it was 
apparent that it was not the seal of the Tenth, of which 
it purported to be, but of the Fourteenth District. It was 
held that the exemplification proved the Court to be one 
of record, but that the seal on its face appearing to be of 
the Fourteenth District and purporting to he of the Tenth 
Judicial District, and no extraneous evidence being offered 
to remove the ambiguity, it was not sufficiently proved. 
Junkin v. Duns ct of., 6 U. C. C. P. 408.



275, Canadian Notes.

It was held in Hm/hitt v. Saxton, 42 U. C. (j. B. 49, 
that the objection taken in Wotulraffi• v. Walliu/i, 12 
U. C. It. 501, had lieen met by the proof of a foreign 
judgment, the certificate clearly showing, on its face, 
that the person certifying it was the clerk of the 
Supreme Court and that the seal attached was the seal 
of that Court.

In the case of Woodruff v. WaUimj, 12 U. C. Q. B. 
501, above referred to, to prove a judgment of the 
Supreme Court of the State of New York, at Watertown 
in the county of Jefferson, a copy of the roll was pro
duced certified by the county clerk, under the seal of the 
county. It was held that this was insufficient. The 
copy was not authenticated under the seal of the Court, 
but under the seal of the county. If the certificate had 
come from a person purporting to l>e the officer of the 
Court, and under a seal purporting to be the seal of the 
Court, the statute would have made it evidence without 
further proof but it could not be assumed that the 
county seal was the seal of the Court.

An English certificated bankrupt claimed privilege 
from arrest in the province of Nova Scotia for any debt 
provable under his bankruptcy in England. It was 
held that the order of discharge or certificate from the 
London Court of Bankruptcy was sufficient evidence of 
the bankruptcy to entitle him to his discharge here. 
Millh v. Smith, 2 Oldright, 328.

On an application for the discharge of a prisoner 
committed for extradition under an order of a county 
court judge of Kent on a charge of murder, it was held 
by Wilson, C.J., that under the Acts in force in 1881, a 
certified copy of an indictment for murder found by the 
grand jury of Erie County, State of New York, U.S., 
was of itself sufficient evidence to justify the committing 
of such prisoner for extradition. Per Osler, J., that 
such indictment was evidence for any purpose. Per
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Galt, J., that if the case had turned on the indictment 
alone, he would have hesitated to accept it as conclusive 
against the accused. In the result the application for 
the discharge of the prisoner was refused. It. v. Brown, 
81 U. C. C. P. 481.

Vroof of Conviction*, etc.

It was held in Ex imi te Eili/ar, 81 N. 13. 128, that the 
time of laying the first information under the Canada 
Temperance Act was not provable hy a statement of 
that fact in the magistrate’s certificate of the previous 
conviction.

In a prosecution for a third offence, under the Canada 
Temperance Act, it is sufficient to put in certificates of 
the previous conviction, without otherwise identifying 
the defendant as the party named therein. Identity of 
name is evidence of identity of person. Ex imi te Dur/aii, 
82 V II. 68.

Identity of name is some evidence of identity of per
son. In a prosecution under the Liquor Licence Act of 
Ontario, it laicaine necessary to prove a previous con
viction, and the certificate thereof was put in evidence. 
liitiTTON, .1., said that this would not be sufficient evidence 
of identity if section 982 of the code were applicable to 
the case, but, under the Liquor Licence Act the certifi
cate was made evidence, and when produced, if it had in 
it the same name as that of the person convicted, he 
thought that was some evidence of identity, whether 
much or little depended upon circumstances. If it was 
a-very common name the evidence would be slight, if an 
unusual name, it would be cogent, but the question of 
identity was solely for the magistrate, and as the certifi
cate afforded some evidence, the Appeal Court could not 
interfere. It. v. Lemck, 17 O. L. li. 641.

Under the Liquor Licence Act of Ontario, it is not 
necessary that the proof of a prior conviction should be
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by production of a formal record of a conviction, or by 
certificate thereof,' other satisfactory evidence being, by 
statute, declared to be sufficient. The magistrate in this 
case was the same by whom the defendant had been 
formerly convicted, and all that appeared on the record 
was that the licence inspector bad proved the identity of 
the prisoner with the person formerly convicted.

Per Meredith, C.J. : ‘‘I think the statute was passed 
to prevent just such objections as this prevailing. 
Having regard to the loose way in which proceedings arc 
very often conducted in the magistrates’ courts, provision 
is made that, besides the formal conviction or certificate, 
other satisfactory evidence is to suffice. 1 think we must 
take it that the magistrate looked up his record, the 
previous conviction having lx:en made before him. The 
evidence of Dexter, the inspector, sùppiicd all that was 
wanted, that the defendant was the same person who had 
law n previously convicted." U. v. McUarry, 31 O. li. 
480.

In Ex parte Phillip«, 26 X. B. 3Ü7, a certificate of a 
previous conviction for selling liquor under the Canada 
Temperance Act, s. 115, was held sufficient evidence to 
prove the fact of such conviction. It was also held that 
such certificate might be given by the magistrate who 
tried the subsequent offence.

The Canada Temperance Act provided that the 
numlier of previous convictions could be proved by the 
production of a certificate under the hand of the convict
ing justices or magistrates, or officer, or of a clerk of the 
peace. It was contended that this certificate, therefore, 
applied only to the proof of the number of convictions, 
hut did not prove a conviction which could only be proved 
by a certified copy of the conviction.

Per Rose, J. : " Such certified copy of conviction 
would be a convenient mode of proving the conviction.
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but I cannot see the convenience or necessity of providing 
that the number may be proved by a certificate if the 
prior conviction itself must be proved by a certified copy. 
Such certified copy would show the number, if., whether 
first, second or third, and a conviction to prove such 
number would he a useless thing.” li. v. Krnuftiy, 17 
O. R. 15».

/(<•jittered Dock mi nt».

It was held in Lor,joy v. McDiarmid d al., 17 N. B. 
275, that a certified copy of a bill of sale was not 
admissible in evidence under 21 Viet. c. 8, s. 7 (see Con. 
Stat. N. B. c. 46, s. 7), without proof of the execution of 
the original.

The production of a registered original of an instru
ment, with the registrar’s certificate upon it was made 
jnirnd facie evidence of the duo execution by statute 
R. S. 0. c. 1311, s. 63. It was held that this Act applied, 
notwithstanding the instrument contained a material 
alteration. It hail !>eeti held that the registrar should 
have refused to receive and register the document, but 
the Appeal Court held that this was a mistake. ” I think 
the learned judge overlooked, at the moment, that although 
the rule was at one time as he ruled, that has been 
changed, and the rule now is that alterations and inter
lineations in a deed are presumed to have been made 
before execution. . . . The rule is adopted in the case of 
deeds that a deed cannot lie altered after execution with
out fraud or wrong, and fraud or wrong is never assumed 
without some proof, and the lawpresumes prirndfacie, that 
any alteration apparent on it, was made at such a time 
and under such circumstances as not to constitute an 
offence." Per Burton, C.J.O. Graystock v. Barnhart, 
20 0. A. R. 545.

A certificate purporting to show the registered con
veyances of land from the county registrar's office under
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the hand of the deputy registrar, was held in Gamble v. 
McKay, 7 U. C. C. I*. 819, not admissible evidence of 
title under 18 & 14 Viet. c. Ill, s. 4. “ It is quite
clear,” said Draper, C.J., “ that this certificate was 
inadmissible under the statute which relates to copies of 
any official documents, etc., hut does not extend to 
copies of deeds or memorials in a registry office, and 
still less to a paper like that produced which is at liest an 
imperfect abstract, or possibly a copy from portions of 
the index of the registry lawk. The certificate which 
is made evidence under the registry acts is of a very 
different character. It relates to acts done by the 
officer."

Under the provisions of the Revised Statutes of Nova 
Scotia, it was enacted that the certificate of registry 
endorsed on any deed, etc., and signed by the registrar, 
shall lie taken and allowed in all courts ns evidence of 
the registry. It was held that the mere production of 
the paper purporting to he a certificate was not sufficient. 
It was necessary to shew that it had been Jgned by the 
proper officer. Gould v. MacGrcyor, 1 R. & G. N. S. If. 
889.

A certified copy of a patent,' taken from the books in 
the provincial registrar’s office, and signed by the deputy 
registrar, is not sufficient as primary evidence instead of 
an exemplification. “ This," said Robinson, C.J., “ is an 
attempt, the first that I know of, to rest upon evidence of 
an inferior degree, that is, a mere certified copy from the 
registrar's hook, without its being identified under the 
Great Seal, and without any attempt being made to lay a 
foundation for the reception of parol evidence. Prince v. 
McLean, 17 U.C. Q. B. 4l>8.

A party who has lost his patent for land, will not be 
allowed to give parol evidence of its contents ; he must 
produce an exemplification of the patent. McCollum v. 
Dads, 8 U. C. Q. B. 150.
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Protests, Plans, etc. ; Other Documents.

Any public document tiled in the public office of the 
Government may lie proved by an examined copy. So 
held in McLean v. McDonnell, 1 U. C. (J. B. 18.

In Murray v. Duff' ct al., 38 N. B. 851, u was held by 
Tuck, J., that under the Act of Assembly, 55 Viet. c. 11, 
s. 2, N. B., a will proved before a notary public, and 
recorded during the lifetime of the testator, was properly 
admitted in evidence.

The registered memorial of a will twenty years old, 
executed by the devisee, when possession of the land has 
been consistent with the registered title, is good evidence 
of the devise therein contained. McDonald v. McDougall, 
16 O. R. 401.

In Doe d. Strong v. Jones, 7 U. C. Q. B. 885, the 
Court was of opinion that an admitted copy of the field 
notes from the Crown Lands Office might be received in 
evidence (1850).

In an action on a promissory note payable at Ogdens- 
burg, in the State of New York, it was held that the pro
duction of a protest of a notary of that State was no 
evidence of the facts therein stated, the statute of Canada 
under which a protest was made prima facie evidence of 
those facts only applying to protests made by notaries 
of Upper and Lower Canada. Griffin v. Jml son, 12 
U. C. C. P. 480.

A conveyance executed by a municipality is not a 
public document within the meaning of the Documentary 
Evidence Act, 8 & 9 Viet. c. 118, s. 1. Morice v. Baird, 
6 Man. 241.

It was held in Queen v. McGowan, 17 N. B. 191, that 
the return of the Commissioners of Highways, properly 
made and filed, was evidence of the laying out of a 
street.

A AL.E.
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Where an ancient allotment book o[ a township, though 
referring to a writ of partition and plans pur[)orting on 
their face to be copies, come out of the proper custody, 
and have for a long period of time been recognised by 
the proprietors of the township as muniments of their 
title, they will be receivable as evidence if proof lie- 
adduced that search has lieen made for the originals 
which cannot be found. Sonfliter v. 1‘mjzaM, Thomson, 
N. S. 408.

The Witnesses and Evidence Act of Nova Kcotia. 
Revised Statutes, 1900, c. 163, s. 201, making ad
missible in evidence plans on file in the Crown Land 
Office, is one that must be strictly construed. The 
statute referred to provides for the admission in evidence 
of a duplicate original of a grant from the Crown, 
deposited in the Crown Lands Office, certified by the 
Commissioner of Crown Lands, or a copy from the 
registry so certified, and proceeds to enact, that “ if any 
such duplicate original contains a reference to any plan, 
and there is on file in such department a plan corre
sponding to the description, or meeting the reiiuirements 
of said duplicate original, such plan shall lie deemed to be 
the plan referred to in such duplicate original, notwith
standing the same is not annexed to such duplicate 
original."

In the judgment of the Court, the dangerous character 
of this legislation was strongly commented upon. Per 
Townshend, J. : “ It is to my mind, a dangerous and 
objectionable amendment, opening the door to fraud and 
uncertainty. It makes a radical change in the law of 
evidence, the whole consequences of which cannot easily 
be foreseen."

The judge received a certified copy of the plan in 
question, for which there was no provision in the statute, 
and the verdict was set aside. “ To admit as evidence a 
copy of any plan picked up in the Crown Land Office,
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without any knowledge as to how, when, or for what 
purpose it was made, would lie too flagrant a violation of 
first principles." Ilartlett v. -Yura Scotia Steel Co., Ltd., 
87 N. S. R. 251).

In an action of trespass for cutting and removing a. 
wharf, a plan was offered by defendant which wan. 
admitted to have come from the Crown Land Office and 
was signed by the Surveyor-General, but ns to which 
there was no other proof. There was no evidence on the 
plan to connect it with any of the parties to the suit.

The judgment of Riohy, J., refers to the case of 
Walker v. Hai/ent, 3 N. S. R. 270, in which it was held 
that two plans which came from the Crown Land Office, 
which had been there for thirty years, but of which 
neither the origin nor the history was given, nor was it 
shown that they were regarded in the office as authentic, 
were properly rejected. The plan offered in evidence 
here was, therefore, held rightly to have been rejected- 
Euon v. Wood, 4 R. & G. 270.

Sworn copies of exhibits tiled in the Crown Office 
cannot be received in evidence. The originals should lie 
produced. Motion et ol. v. McDonnell, 5 V. C. Q. 13.0. S. 
441. (7th Will. IV.)

The description of a lot prepared for and used by 
the Crown Lands Department in framing the patent 
which grants the lot by number or letter only, was held 
in Kenny v. Catdirell, 21 0. A. R. 110, admissible evidence 
to explain the metes and bounds of that lot. The plan 
of survey of record in and adopted by the Crown Lands 
Department governs on a question of the location of a 
road when the surveyor's field notes do not conflict with 
the plan, and no road has been laid out on the ground. 
Ibid.

A plan was produced from the registry office sworn 
to be that furnished by the Commissioner of Crown

a a 2
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Lands. It was headed “ Cardiff," the name of the town
ship, and at the bottom was written, “ Department of 
Crowr Lands, Ottawa, November, 1866. A. Bussell, 
Assistant Commissioner," whose signature was proved. 
Held, sufficiently certified and receivable in evidence. 
Xickolton v. Page, 27 U. C. Q. B. 818 (1868).

Held, in Heard et al. v. Steele, 84 U. C. Q. B. 48, that 
under 84 Viet. c. 14, Ont., the due taking of a com
mission, executed in Montreal, was sufficiently proved 
by an affidavit made l>efore the notary public there, and 
not before the mayor or chief magistrate as required by 
Consolidated Statutes, U. C. c. 82, s. 21.

Privilege of Public Documente.

In an action for libel and slander, the plaintiff’s 
counsel insisted on the production of an anonymous 
letter written by the defendant to the Ontario Govern
ment relating to the licensing of the plaintiff's hotel. 
The head of the department attended and declined to 
produce the letter on the ground that its production 
would be injurious to the public service. It was held 
that the question whether the production of such a 
document was injurious to the public service must he 
determined, not by the judge, hut by the head of the 
department having the custody of the pa]>er, and the 
production of the document ought not to have been 
compelled. Bradley \. McIntosh, 5 O. B. 227.



CHAPTER VII.

PROOF OF PRIVATE DOCUMENTS.

We have dealt with public documents. The 
proper method of proving a private document 
depends upon two considerations:—

(i.) Is the document thirty years old?
(ii.) Is it such a document as the law requires to 

be attested? that is, Must the signature be wit
nessed by one or more persons who also subscribe 
their names in order to authenticate the signature ?

If the document is less than thirty years old and 
is not required by law to be attested, the person 
tendering it must prove the handwriting. If the 
document is less than thirty years old and is required 
by law to be attested, the jierson tendering it must 
prove its due attestation. If the document be 
thirty years old or more, the person tendering it 
may prove that it is produced from a proper 
custody, and in that case will not be required to 
prove its execution.

I. Private Documents less thou Thirty Years Old 
which are not required by Law to be Attested.

The mere fact that documents happen to be 
attested does not matter, if they are not bound by 
law to be attested (a). Proof of the signature of

(a) Common Law lVneedure Act, 1854 (17 & 18 Viet. e. 125), 
e. 26; Criminal Procedure Ac*, 1K65 (28 Viet. c. 18), e. 7.
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the parties is sufficient. The party tendering such 
a document must produce the original, unless the 
circumstances arc such as to render admissible 
secondary evidence of its contents; and that 
original must be duly stumped if a stump be 
required by law (/>). Then he has only to prove 
the handwriting if this has not been admitted.

Let us assume that his case is that the document in 
question was written or signed by A. Besides calling A. 
as a witness, he can prove that this is so in four ways :—

(a) By calling anyone who saw A. write or sign the 
document in question ;

(b) By calling anyone who ever saw him write any
thing, even if only once (r) ;

(c) By calling anyone who has written to A. and 
received hack letters in the disputed handwriting purport
ing to come from A. (</), or who is otherwise acquainted 
with the handwriting (e) ;

(d) By comparing the document in question with any 
proved or admitted writing of A.’s (/).

If A. l>e a party to the action, interrogatories may he 
administered to him before the trial to obtain admission 
of such other documents (if), or, if A. be in court at the 
trial, he may, it seems, be then and there required to 
write something which the Court and jury may compare 
with the document (h) in dispute (i).

Where the handwriting of any part of a document

(t) As to when a «tamp is required, see /«>«<, p. 2!H. 
in (Jarrells v. Alexander % 4 Ksp. 37.
(</) U. v. Sian»t/, 5 C. & 1\ 213.
le) hoe v. Sinker more, à A. & K. 703; Cockle, 105.
(/) Common Law 1‘rocedure Act, 1854, a. 27; 28 Viet. c. 18, 

p. 8 ; and nee ante, p. 40.
(y) Jones v. Hie hards, 15 Q. 1$. D. 439.
(A) Doe, d. 1 ferine v. Wilson, 10 Moo. P. C. at p. 530.
(0 As to the evidence of experts in handwriting, see ante. Book !.. 

Chip. II.
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provable by a copy is in dispute, the original must be 
produced (ti

ll. 1‘rivate Documents Less than Thirty Years Old 
which arc required hij Law to he Attested.

Wills, certain appointments under powers, bills 
of sale, and some other documents, arc void in law 
unless attested (/). Therefore the attestation of 
each documents must be strictly proved (m).

The party tendering such a document must pro
duce the original, unless the cireumstanees are such 
as to render secondary evidence admissible (») ; and 
such original must be duly stamped if a stamp be 
required by law. Then he has only to prove that 
the signature to the document was duly attested.

If there be an attesting witness, alive, sane, and 
within the jurisdiction of the Court, lie must be 
called. If there arc several attesting witnesses, it 
is enough to call one only, even though more than 
one witness is required by law to attest the docu
ment (o) ; if all the attesting witnesses are either 
dead, insane or without the jurisdiction, it is suf
ficient to prove the handwriting of any one of 
them.

An attesting witness to a deed need only see it 
delivered : it is not necessary that he should see 
it signed. To a will, however, the two attesting

(/•) Aiiriol v. Smith, 18 Yes. 198.
{/) See Hook II., Chap. III.
(in) Abbot v. Vlumbc, 1 Doug. 216 ; Cockle, 168.
In) Ah to when secondary evidence is admissible, see 'to»*, p. 660.
(o) There is an exception to thin in the ease of the proof of a will 

in solemn form ; the executor there can be compelled to call both 
witnesses: Cote» v. Cote», L. R. 1 1\ & D. 70.
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witnesses must subscribe at the same time and in 
the presence of each other and of the testator (or at 
least probably in sight of the testator) ; and the 
testator must either have signed it or acknowledged 
that the signature to it is his, in the presence of 
them both ; though they need not know that the 
paper is his will.

Under the common law, whenever a writing was 
attested, the witnesses, or one of them, had to he called 
to prove the due execution of the instrument; and it was 
not competent to a party to prove it even hy the 
admission of the person hy whom it was executed ; hut 
now it is no longer necessary to prove by the attesting 
witness any instrument, to the validity of which attesta
tion is not requisite, and such instrument may lie proved 
hy admission like any other document. This is so, both 
in civil (;>) and criminal proceedings(</). Nevertheless 
it is still apparently the practice on ex parle applications 
in lunacy that a deed should lie proved by the attesting 
witness or hy proof of his signature il it can he obtained : 
if not, the document may lie proved as if unattested (r). 
80, too, it has been held that on ex parte applications 
a deed cannot lie proved, except by the attesting 
witness («) ; but this is strictly confined to ex parte 
applications (f).

But an attesting witness need never l>e called to prove 
an instrument which is more than thirty years old ; or 
when the original is withheld by an adverse party, who 
refuses to produce it after notice (h) ; or when the 
adverse party, in producing it after notice, claims an

(p) Common Law Procedure Act, 1884 (IT & 18 Viet. c. 128), 
e. 211.

(</) Criminal Procedure Act, 1805 (28 Viet. c. 18), e. 7.
(r) In re Hire, 82 1’b. 1>. 28.
;V /,, rr Itnn/'e Ket-ile, 1 Jur. (X.M‘ 222.
t) Ii tifihtutjt'n: v. Mi tore, 04 I,. T. 88s.

(«) /We v. IKarien, 8 A. & K. 8ss.
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interest under it(.r); or when the adverse party has 
recognised the authenticity of the instrument by acts 
which amount to an estoppel.

Where an instrument requires to be attested by several 
witnesses, it may be proved by calling any one of 
them (#), except in the case of wills, which, under certain 
circumstances, can he proved only by the production of 
all the producible witnesses (r). An instrument which 
is required to he attested by several witnesses may lie 
proved by evidence of the handwriting of one of such 
witnesses, coupled with proof of his identity, as soon as 
the absence of all the witnesses has been explained 
satisfactorily, hut not otherwise (o).

To prove a will of land against the heir, all the 
witnesses must lie culled (li), unless one o' them is dead, 
or abroad, or insane, or has not been heard of for many 
years, when his evidence will he dispensed with, or 
unless the heir admits it, when the Court will establish 
it without declaring it to he well proved ; but where the 
action is by the heir against the devisee, the latter is 
not required to produce all the witnesses (c).

In all other cases, to prove a will it is sufficient to call 
one of the witnesses who can speak to the attestation (d), 

and who can testify either that he saw the testator sign, 
or that he heard him acknowledge to the witness, or in 
his presence, that the will whs his (c). The witnesses 
must also have subscribed either actually in the presence 
of the testator, or so near to him that, although he did 
not see them sign, he might have seen them without

(r) Vearre v. //«*»/*r, .‘1 Taunt. 00 ; Cockle, 170.
(y) v. Jhurting, 2 Sir. 12ôit.
(a) Coltt v. Culet, h. B. 1 P. & 1>. 70 ; Itellin v. SkeaU, 1 hw. & 

Tr. 14S.
(а) ÀV/son v. Whit tail, 1 It. & Aid. 19; Ailamw Kerr, 1 Bos. & V. 

860.
(б) llootle v. Blundell, 19 Yes. 494.
(r) Tuthum v. Wright, 2 It. & M. 1.
Id) Bull. N. I\ 204.
(f) Slant honte v. K reign, it 1\ Win*, llit.
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moving from where he was. “ It is enough if the 
testator might see, it is not necessary that he should 
actually see them signing ; for at that rate if a limn 
should turn his hack or look off, it would vitiate the 
will.” Thus, where the witnesses were in one room, and 
the testator in another ; and the latter, although he did 
not see them sign, might have seen them through a 
window, the will was held good (/) ; hut it will be other
wise if the testator could not have seen them without 
changing his position (</), or was insensible at the time (A). 
To obtain probate of a will it is of course necessary to 
call one of the attesting witnesses (i), although it is not 
necessary to call both (k) ; but if one is called and fails to 
prove the execution, the other oust be called, if (wssible, 
although he may lie known to be adverse to the party 
producing him (/) ; and if a witness to the will gives 
evidence against it, he may be contradicted by other 
evidence, or it may be shown that he has an adverse 
interest, and then he can be cross-examined as a hostile 
witness (in). When the attesting witness to a will (the 
attestation clause being insufficient) refuses to make an 
affidavit ns provided for by rule 4 of the Probate Rules, 
1802, the Court, under s. 24 of the Probate Act, 1857, 
may order that such witness lie examined in open 
court (n). When probate of a will had been granted on 
the evidence of the two attesting witnesses, such probate 
was confirmed in subsequent proceedings although one 
of the witnesses testified against the will and the other 
was not called ; the Court being of opinion that the one 
witness had been tampered with, and good reasons were

(/) Shire) v. Ulairoch, 2 Salk. OSS; Cairn » v. Da It, 1 Bro. 
Cb. 1*9.

(</) jin, v. Mai.i/M, 1 M. & S. 294.
(/#) Right v. Prne, Doug. 241.
(i) Bowman v. Hoilyton, L. K. 1 P. & D. 302.
[k) I tel hi h v. Skeats, 1 Sw. & Tr. 148.
(/) Cole» v. Cities, L. It. 1 P. & D. 70.
im) Ibid.
(n) In the Hoods of Sweet, [1891] P. 400.
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given for not calling the other (<>). Wh ire all the 
witnesses swear the will was not duly executed, other 
evidence is admissible to support it ( p).

Where a witness, called to prove the execution of an 
instrument, sees his signature to the attestation, and 
says that he is therefore sure that he saw the party 
execute the deed, that is a sufficient proof of the 
execution of the instrument, though the witness adds 
that he has no recollection of the fact (>;).

Where an attesting witness has become blind, he must 
still be called to give evidence from recollection (r). If 
the attesting witness lie called, and can recollect nothing, 
then the execution of the deed may be proved in any 
other manner available (*).

III. Document* Thirty/ Year* Old.

In the ease, however, of a document which is 
thirty years old, much less strictness is required. 
If a document bears a date, it will be presumed 
that it was signed or executed on that date (/) ; if 
it is undated, its date can be proved by oral evidence ; 
and, even if it bears a date, oral evidence is admis
sible to show that it was signed or executed on 
some other date. Next, the party who tenders it 
must prove that the document is produced from a 
proper custody. For this purpose he must as a 
rule call a witness to show from what custody it 
has come («). If a document thirty years old or

(o) Pilkington v. Gray, [1899] A. C. 401.
( i>) See Wright v. Rogers, L. It. 1 1\ Sc D. 678.
(</) Per Bayley, J., in Maugham v. Hubbard, H B. & C. at p. 10. 

Cockle, 195; cf. Hurling v. Pattison, 9 C. & 1*. 579.
(r) Rees v. William», 1 De U. & 8m. 314.
(tfj Talbot v. /Prison, 7 Taunt. *251.
it) Anderson v. Weston, 0 Bing. X. C. 290 ; Cockle, 109.
(«) Evans v. Rees, 10 A. & E. 154.
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more bo produced from a proper custody, it will 
be presumed to have been signed or written by the 
person whose signature it boar;* or in whose writing 
it purports to be, and to have been duly executed 
and attested, if it purports so to be. No proof of 
any of these facts is required. The admissibility 
of such a document without such proof depends 
upon the custody from which it is produced. It 
must be a custody which is some guarantee of its 
genuineness, but need not be that in which the 
law would in strictness require it to be, so long us 
the document may lie naturally or reasonably 
expected to be found in such custody <*). The 
judge in each case decides whether the custody is 
proper.

This rule has been made for the sake both of con
venience and of necessity; as it is most difficult at 
times, and even occasionally impossible, to prove the 
due execution of ancient documents. The genuineness 
of the document is guaranteed by the custody from which 
it is produced.

In the case of Hilltop of Meath v. Marquis oj 
Winchester (y), Tindal, C.J., said:

• These documente were found in n place in which, and under 
the care of jiersous with whom, papeis of ltiehop Popping might 
naturally and reasonably be expecbal to lie found, and that ia 
precisely the custody which gives authenticity to documente found 
within it ; for it ia not necessary that they should be found in the 
beat and moat pro|ier place of deposit. If documents continued in 
such custody, there never would be any question as to their 
authenticity : but it ie when documents are found in other than the 
projier place of de|ioait. that the investigation commences, whether 
it was reasonable and natural, under the circumstances in the 
particular case, to exiiect that they should have lieeu in the place 
where they are actually fourni ; for it is obvious that whilst there 
can be only one place of deposit strictly and absolutely projier,

(r) Mmth v. HW/ieafer, 3 Iting. N. ('. 183; Cockle, 171.
;-/ :t Iting, N. 0., at p. 200.
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there may be various and many that aie reasonable and probable, 
though differing in decree, some being more ho, some less ; and 
in those cases the proposition to be determined is, w ether 
the actual custody is so reasonably and probably to l>e accounted 
for, that it impresses the mind with the conviction, that the 
instrument found in such custody must be genuine. That such 
is the character and description of the custody, which is held 
sufficiently genuine to render a document admissible, appears from 
all the cases. On the one hand, old grants to abbeys nave l>een 
rejected as evidence of private rights, where the possession of 
them has appeared altogether unconnected with the persons who 
had any interest in the estate. Thus, a manuscript found in the 
Herald’s Office, enumerating the possessions of the dissolved 
monastery of Tutbury, a manuscript found in the Bodleian Library, 
Oxford, and a grant to a priory brought from the Cottonian MSS. 
in the British Museum, were all held to be inadmissible, the 
possession of the documents being unconnected with the interests 
m the projierty. On the other hand, an old chartulary of the 
dissolved abbey of Glastonbury was held to be admissible because 
found in the possession of the owner of part of the abbey lauds, 
though not of the principal proprietor. This was not the proper 
custody, which, us Lord KeDESDaLE observed, would have been the 
Augmentation < >ffiee ; and, as between the different proprietors of 
the abbey land», it might have Iwen more reasonably expected to 
have bet'ii deposited with the largest ; but it was, us the Court 
argued, a place of custody where it might be reasonably expected 
to be found."

It appears from this ease, that it is not u* cessary 
that the custody should he that which is strictly 
proper : it is sufficient if it be one which may be 
reasonably and naturally explained (:), and one 
which affords reasonable assurance of the authen
ticity of the document (o).

Accordingly in this case it was decided that though 
a document relating to a see ought strictly to he in the 
custody of the present bishop, yet if the sun or executor 
of the late bishop produce it, it will be admitted (/<). So 
an expired lease may be produced from the custody either

(2) Doe v. Samples, 8 A. & E. 154 ; nee Meath v. Winchester,
snprd.

(u) Per CoLERinoF, J., in Doe v. Phillips, H Q. B. 158; cf. Didder 
v. Dridyes, 54 L. T. 52H. It would seem that this reasoning does 
1 * " “ 'or general sale. Cf. II. v.

r an nr y f ouncti, zn 1. h. it. Ztilf.
(6) Meath v. Winchester, supra.
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of the lessor or the lessee : as it is an accident whether 
or not the tenant will deliver it up at the end of the term. 
The same doctrine applies to family Bibles. A Nett- 
Testament containing entries of the births, deaths and 
marriages of a family, produced by a member thereof, 
and proved to have been in the possession of the family 
for a long time, is admissible in evidence without proof 
of handwriting (c). But it is not sufficient to produce 
an ancient grant to a priory from the British Museum 
merely, without showing that someone having a right to 
possession of it (as owning the projierty, etc.) lodged it 
there ((f).

80 a will which is thirty years old “ proves itself ” if 
it be produced from the proper custody (e). It is not 
necessary to call any of the attesting witnesses, although 
they appear to be living (/). This is so even though 
there are circumstances which might lead to the infer
ence that the will had been cancelled (;/). The thirty 
years are computed from the date of the will (It).

Moreover, ancient documents, which purport to 
be part of the transactions to which they relate as 
distinct from a mere narrative of them, and which 
arc produced from a proper custody, not only prove 
themselves, but are received as evidence that those 
transactions actually occurred. This is so whether 
the rights in question be public or private, provided 
the controversy refers to a time so remote that it is 
unreasonable to expect a higher sjiecies of evidence. 
But the surrounding circumstances must be free 
from reasonable suspicion ; and the deeds or other

(r) J/tiUtard v. Lees, L. B. 1 Ex. 255.
('/) Hiddtr v. Hr id yes, 54 L. T. 529.
\r) llancliff v. Her ictus, <i how, 202.
(/) Dm v. Walle,,, 8 Jt. & C. 22.
(y) Andrew v. Mit ley, 12 <\ It. (X.S.) 626.
(A) M'Ktuxrt v. F tuner, 9 Yet». 5.
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documents must be more than thirty years old, and 
must come from some custody in which they might 
naturally be found if authentic.

In Hoe v. ltaicliiipi (i), a paper was received which 
purported to lie a statement made by a confidential agent, 
to a fo- mer tenant for life, of rent reserved in 1728, and 
had been endorsed as such by the latter. This docu
ment was handed down with other muniments of title to 
the plaintiff, who was tenant in tail in 1806, and it was 
then held to be evidence for him to show that the rent 
reserved by a tenant for life who had immediately 
preceded the plaintiff, was less than the rent originally 
reserved. Lord Ellenborocoh said :—

" Ancient deeds, proved to have Uon found amongst dotais ami 
evidelicet* of land, may be given in evidence, although the execution 
of them cannot be proved ; and the reason given is, * that it is haul 
to prove ancient things, and the finding them in such a place is a 
presumption they were fairly and honestly obtained, and reserved 
for use, and are free from suspicion of dishonesty.’ This paper, 
therefore, having been found amongst the muniments of the family 
. . . accredited . . . and preserved ... wo think that it was 
evidence to bo left to the jury of the amount of the ancient rent 
at the time it bears date.”

In ejectment, where both plaintiff and defendant 
claimed through E., it was held that an ancient entry 
made by E.’s steward in his rent book was evidence as 
to the identity of the pro[>evty (A). So, ancient terriers 
are received to prove the amount of vicarial tithes (/). 
In Iliskop of Mcatli v. Marquis of Winchester (m) the 
main questions were, whether an ancient deed and also 
a case concerning the right of presentation to a living, 
stated for the opinion of counsel liy a former Bishop of 
Meath in 1695. which were found among the family 
papers of his descendants, were evidence touching the

(i) 7 East, 27».
(<•) A* v. Seaton, 2 A. & E. 171.
(/) t'eareon V. link, 8 Ex. 4.Î2,
(hi) Cited ante, p. 282.
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right of presentation as against the plaintiff in error. 
Both documents were held to lie clearly admissible.

So, in Due v. Putman (n), which was an action of 
ejectment, to prove that an ancient ancestor had been 
seised of the Zorns in quo, the lessor of the plaintiff pro
duced from her muniment room the counterpart of an 
old lease, purporting to lie granted by the ancestor, but 
executed only by the lessee, and it was held admissible, 
without proof that the lessee had actually enjoyed 
under it.

In Malcohnton v. U'Dea (o), it was laid down that the 
true ground for admitting a lease is that it shows an act 
or acts of ownership. Thus, the production from proper 
custody of an ancient lease granted by A., is evidence of 
an act of ownership over the locut in quo by A. at that 
date, and this is presumptive evidence that he was then 
owner in fee simple of such land(p). So, to prove a 
personal prescriptive right of fishery, as appurtenant to 
a manor, old licences on the court rolls, granted by the 
lords of the manor, are admissible (if). Old rent rolls or 
court rolls are received to prove rights to which they 
refer (r). Entries in old parish ratebooks are admis
sible as evidence to prove who were the owners or 
occupiers of the property at a previous time(»).

It is said, however, to be an established principle, that 
nothing said or done by a person, having at the time an 
interest in the subject-matter, shall be evidence either 
for him or persons claiming under him (t) ; and there
fore in a settlement case (u), an old entry in a parochial 
book was held not to be evidence of the terms under

(n) 3 Q. B. 623 ; ef. MalrolmsoH v. (V/tea, 10 H. !.. Cas. 593.
(u) 10 II. L. ('as. 593; followed in IttaittlIj-Jritf,inn v. Karl of 

lhtnravtu, [1899] 2 Ch. 131.
(/>) t'larksou v. H’trrthniise, 3 I)oug. 189 ; see ante, p. 119.
ill Itvyert v. Alim, 1 Vamp. 3(81; Malrolmaoit v. O’Den, ruiirii.
hr) /truth v. Itratir, [1903] 3 Ch. Mi.
(») Smith v. Aut/mrt, [1891] 3 Ch. 078.
(I) l‘rr Abbott, C.J., 111 II. v. /klro,ham, 2 B. & Aid. at p. 187.
(a) Ihhi.
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which a pmper resided in the parish. So, entries made 
hy a deceased person, through whom the defendant 
claims, acknowledging the receipt of rent for the 
premises in question, are not evidence of title for the 
defendant (x).

I'mvilege of Documents when Produced 
at the Trial.

So fur it 1ms boon assumed that the party who 
desires to put a document ill evidence is in posses
sion of it. It often happens, however, that the 
document on which he relies is in the possession of 
his opponent. In that case he must give his 
opponent notice to produce it (;/). Hut even though 
he may thus secure that the document shall be in 
court on the day of trial, nevertheless his opponent 
may object to it being read to the jury on one or 
more of the following grounds:—

(i.) That the document is wholly irrelevant and 
immaterial to any issue in the proceedings.

(ii.) That the document is a < omniunication which 
passed between the objector and his solicitor, or 
came into existence for the use of his solicitor to 
enable him to conduct the case or advise the 
objector thereon.

(iii.) That the production of the document will 
tend to criminate him.

(iv.) That the document is a communication 
which passed between the objector and his wife (or 
her husband).

(x Outrant v. Mnreuoo't, 5 T. R. 123.
Cv) As tu the value aud effect of u notice to produce, see nost. 

1». 07(1. 1
L.E. 0 U
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(v.) That the document tendered in evidence was 
written “ without prejudice," or is an answer to a 
document which was written without prejudice.

Again, it may be that the document on which a 
party relies is in the possession of some third person. 
If so, this third person should be served with a 
sub/iwna duces tecum (;)—that is, a summons bidding 
him bring certain specified documents into Court 
with him. The third person must obey the siibpu iw 
and produce the document when called upon so to 
do. Hut he can still object to its being read aloud 
in open Court on any of the grounds numbered (i.), 
(iii.) and (i\\), and perhaps also (v.), above.

Moreover, if the head of any Government depart
ment be called upon to produce any official 
document, he can state that in his opinion it would 
be prejudicial to the public interests that the docu
ment should be read aloud in open Court ; and 
thereupon the judge will permit him to withhold it 
from publication (a). In all other cases it is bli
the judge to decide us to the validity of any objec
tion to produce a document, whether made by a 
party or by a witness ; and his decision on the 
point is final.

If one party has given the other notice to produce at 
the trial a document in his possession which that other 
succeeds in proving to lie privileged from production, the 
first party may put in a copy of that document if he has 
one, or prove its contents by any other secondary evi
dence. But this rule does not apply when the document 
is privileged from production on the ground of public

(z) As to this subpoena, see post, p. tiô3.
(a) See ante, pp. 241, 273.

2h;i
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]xilicy (fc), nor, it is submitted, when it is written 
“ without prejudice.”

(i.) It is unnecessary to say anything as to the first 
objection ; irrelevant matter will of course lie excluded.

(ii.) In this case the privilege arises out of the profes
sional relation which exists between a solicitor and his 
client (c).

Letters containing mere statements of fact are not 
privileged unless they are of a professional and confi
dential character (d). In Lou den v. Hlahey (e) an adver
tisement submitted to counsel was held privileged. But 
a man cannot claim privilege for a deed simply on the 
ground that the solicitor obtained it from him in the 
course of litigation (/).

The litigation, contemplated or threatened, must be 
some s|iecitic litigation, and not litigation generally (g). 
Thus, where a solicitor, having been consulted in a 
matter as to which no dispute had arisen, applied to a 
surveyor for certain information to enable him to advise, 
it was held that the information was not privileged (A). 
But such litigation need not lie with the particular 
adversary against whom the privilege is raised ; and a 
document, privileged in one action, will be privileged in 
any subsequent action, whether the parties or issues are 
the same or not. So a written opinion given in a 
friendly way hy an ex-Lord Chancellor to a friend has 
been held not to lie privileged (i).

The privilege has been extended to communications 
between a client in Scotland and a Scotch solicitor prac
tising in London (A) ; and the opinion of a Dutch lawyer,

(t) See a»k, p. 273.
(r) Anderson v. Hank of British Columbia, 2 Ch. D. 644 ; Collins 

v. !.. U. U. Co., 63 L. J. Q. B. 428.
(d) l‘er Kay, L.J., in O'Shea v. Wood, [18!tl] P. 286.
je) 23 Q. li. 1). 332.
If) Per lord Blackburn, in Li/elly. Kennedy, 9 App. Cae.,atp. 86.
(y) Westiw/house v. Midland Hail. Co., 48 L. T. 462.
(Zi) !l7„ri,T v. Le Marchant, 17 Ch. IJ. 67ô.
(i) Smith v. Daniell, L. R. i8 Eq. 649.
(A) Lawrence v. Campbell, 4 Drew. 48ô.

B B 2
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obtained by the defendants in an action with reference 
to their defence, has been held privileged (/). It has 
been held that when a solicitor writes letters to a third 
party for the purposes of a suit the answers are privi
leged (m) ; and letters passing between a country solicitor 
and his town agent are privileged (n). In an action hy 
the payee of a promissory note against the maker, it 
appeared that the plaintiff had acted as attorney to Ihe 
defendant, and, while holding that capacity, had obtained 
documentary evidence from the defendant, which he 
stated was wanted to assist her in preparing a case for 
counsel ; and on this he relied to take the note out of 
the Statute of Limitations. It was held that the evidence 
was inadmissible for the plaintiff, Platt, B., observing 
that it would never have been in the hands of the 
attorney except for the purpose of his preparing a case 
for counsel ; and Martin, B., added :

“ The client might lie in emir in thinking the communication 
necessary to be laid liefore counsel, but if she communicated it 
hurtii fide, considering it necessary, the communication was privileged 
and could not be divulged " («).

If a solicitor improperly hands a document to a third 
party, the latter may give it in evidence ( p). Where the 
effect of an opinion of counsel was set out in a statement 
of claim, it was held that the plaintiff must produce it 
for the inspection of the defendant (q), or be precluded 
from giving it in evidence at the trial. And if an opinion 
of counsel, or, indeed, any other privileged document, is 
made an exhibit to an affidavit, anyone entitled to see 
the affidavit is also entitled to see such opinion or other 
document (r), unless it is a document which comes into 
existence solely for the information of the Court («).

(/) Baubnry v. Banbury, 2 lleav. 177.
(7/1) Simpton v. Barnet, .'{.'1 lleav. 4811.
(n) Catt v. Tnurle, 19 W. R. 56.
(o) Clmi f v. Janet, 21 I>. J. Ex., at p. 108,
Ip) I'er l'AHKE, B„ in (’leant v. Janet, 21 L. J. Ex., at p. 106.
(1/) Mu,/or of Itrittol v. I for, 26 Ch. I). 678.
r) In re Hind,life, [1895] 1 l h. 117.

(a) Sloan0 v. Britain Steamtlrip Co., [1897] 1 Q. B. 185.
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A solicitor, who has lieen subponaed to produce a 
document which he holds for a client, ma)-, in his dis
cretion, refuse to produce it or to answer any question 
as to its contents ; and the judge ought not to examine 
it to ascertain whether it ought to he withheld (().

(iii.) The objection that the production of a document 
will tend to criminate the objector must be taken on 
oath («). That it will expose him to a civil action is not 
sufficient (x). Claims of privilege on this ground have 
been already fully discussed under the head of “ Privilege 
of Witnesses ’’ (y).

(iv.) Neither husband nor wife can he compelled to 
disclose any document which has passed between them. 
Such communications are “ held sacred ” on grounds of 
“ social policy ” (z). And after the death of either, the 
privilege enures for the benefit of the survivor (a). This 
rule was expressly preserved as to civil cases by the 
Evidence Amendment Act, 1858 (5), and ns to criminal 
cases by the Criminal Evidence Act, 1898 (c).

(v.) “Without prejudice." As we have seen (if), what
ever a party to an action says with regard to the matters 
in issue in that action is relevant, and therefore admissible 
in evidence against him. Mut it would be manifestly 
unfair and hurtful to the public interests if it were 
impossible for parties to a dispute, whether an action is 
actually pending or not, to enter into negotiations with a 
view to compromise, without running the risk of having 
what they said or did given in evidence against them if 
the negotiations fail and the action proceed to trial.

(1) Valent V. Stnjer, 13 C. li. 231.
(«) l'er Jessel, M.R., in IIVM v. Kail, 3 Ex. I). at p. 112.

> l Tellei/ v. Kaiton, 18 C. 11. <143.
(;/) 8ee ante, p. 221.
(z) /Vr Maxisty, J., in Wennhak V. Morgan, 20 Q. 11. D. at 

p. <130.
(a) tfVonnor v. Marjoribunks, 4 Man. & G. 433.
(3) 16 & 17 Viet. c. S3, s. 3, ante, pp. 210, 211, 230.
(r) 61 & 62 Viet. c. 36, s. 1 (d), ante, pp. 211, 230.
(>/) 8ee ante, p. 101.



Proof of Private Documents.•293

Accordingly, the law has laid down the rule (e) that after 
a dispute has arisen, a party may, if he chooses, guard 
himself against his statements, or those of his agents, 
being made a weapon against him afterwards—that is, 
as it is usually termed, he can intimate to the other 
party that all communications with him are to be “with
out prejudice.” But he must do so clearly and distinctly 
or the general rule will still apply (/).

Thus, if a correspondence be opened between the 
parties, a letter written “ without prejudice " prevents 
it being read at the trial y) ; it pi events also the reply to 
it (It), and, indeed, all the rest of the correspondence (i) 
being read. And a letter so headed has even been held 
to cover letters which had already passed, where the 
writer clearly expressed his will that the whole of the 
correspondence should lie privileged (/.).

The same rule applies to conversations, and accord
ingly no evidence can be given of such a conversa
tion, unless a break be clearly shown to have occurred 
which separates the matter sought to lie proved from 
the part of the conversation which is clearly “ without 
prejudice " (Z).

Probably a person making a demand for the first time 
cannot prevent his demand being proved at the trial by 
stating that it is made without prejudice, for until the 
claim is not admitted there is no dispute, and the rule is 
intended only to enable negotiations to be entered into 
to settle an existing dispute.

A statement “ without prejudice " cannot lie given in 
evidence at the trial for any purpose without the consent

(V Walker v. Il'i/sker, 23 Q. B. D. 335.
if) Walhtre v. Smull, M. & M. 440; tiut see Waldridtje v. 

Kenuistm, 1 Ksp. 143.
(y) Faddork v. Forrester, 3 Man. & O. ÎI03.
(h) In re Harris, 44 L. J. ltkcy. 33.
(!) Faddork v. Forrester, supra ; It'ulker v. Wilsher, etsprd.
(k) Feacork v. Harper, 20 W. B. 1011 ; see Oliver v. Xautilus 

Steamship t'n., [1903] 2 K. It. 039.
(/) Thomson v. Austen, 2 Ilowl. & By. 301.
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of both parties (mi), and consequently the judge is not 
entitled to look at letters so protected for the purpose of 
deciding the issue as to costs («). He may, of course, 
look at tireur to see if they are in fact marked “ without 
prejudice " (»). But an incidental admission made in 
the course of the negotiations hut having nothing to do 
with their subject may lie proved ( p) ; and, of course, if 
a settlement is arrived at, the statement can lie put in 
if disputes or litigation subsequently occur as to the 
terms of the settlement itself (</) ; hut it would seem 
that it cannot lie made use of in order to prevent time 
running under the Statutes of Limitation (r).

The rule only applies in disputes between private 
individuals. Thus, a notice of intention to suspend 
payment of debts, which is an act of bankruptcy, may 
be proved by any creditor, even if headed “ without 
prejudice," for not only is there no dispute, hut the 
interests of the creditor will suffer if he does not avail 
himself of the act of bankruptcy, which he must prove (»). 
And, as an agreement between the prosecutor and a 
person accused of a felony is a criminal offence, the rule 
cannot apply to charges of felony, and probably does 
not apply to other criminal charges. It may, however, 
be that, in the case of a misdemeanour of the class which 
the parties are allowed to compromise (/), negotiations 
entered into “ without prejudice ” are privileged.

Stamp Objections.

Even though a document has been strictly proved 
and all objections to its production, whether pro-

(m) II’albr v. \YUsher, 23 Q. II. D. 337.
(») Ihiii.
(o) In re Daintrey, [1893] 2 Q. 1$. 1 Hi.
{p) W ohlriilye v. Kennison, 1 K*p. 142.
(</) In re liner Steamer Co., L. 11. 0 Ch. 822; I/oldsuorth v, 

IHmmlaJe, 19 W. R. 798.
(r) See per Mkllinh, L.J., In re Hirer Steamer Co., tujird.
(<) In re l hunt refi, supra.
(<) Such us a simple assault.
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eroding from a party or from the witness producing 
it, have been overruled, still, in a civil case, it 
sometimes happens that the officer of the court may 
object to its being read on the ground that it is 
insufficiently stamped, or, worse still, that it is not 
stamped at all. The judge will decide whether the 
document requires a stamp, and if so, for what 
amount ; he must decide this before the document 
can be read to the jury, and his decision on the 
point is final (a). No new trial can be granted on 
this ground. The objection can usually be removed 
by payment of the amount of the stamp required by 
law, together with a penalty of CIO and a fee to 
the officer who takes the objection, and where the 
unpaid duty exceeds £10, interest at the rate of 
5 per cent, per annum upon the amount of the 
unpaid duty must also be paid (z). But in some 
eases the objection is fatal ; a bill of exchange, for 
instance, cannot be stamped after it has been issued.

It is impossible in a lxiok on the Law of Evidence to 
give even a brief outline of the law relating to stamps. 
For this we must refer the reader to the Stamp Act, 
1891, which consolidates the previous enactments on the 
subject. We can here merely state the leading principles, 
so far as they affect the admissibility in evidence of 
written documents.

The general rule is, that no instrument executed in 
any part of the United Kingdom, or relating, whereso
ever executed, to any property situate, or to any matter 
or thing done or to tie done, in any part of the United 
Kingdom, shall (except in criminal proceedings) lie

(«) Order XXXIX., r. 8.
(*) The Stamp Act, 1891 (54 & 55 Viet. c. 39), «s. 14, 15 (1) ; see 

Appendix.
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pleaded or given in evidence, unless it is duly stamped 
in accordance with the law in force at the time when it 
was first executed.

It is the duty of the officer of the Court, and not of 
counsel, to take the objection that any document ic not 
stamped, or is insufficiently stamped. If, however, the 
document liears a stamp denoting that, in the opinion of 
the Commissioners of Inland Revenue, it either is not 
chargeable with any duty, or is duly stamped, no objection 
to it can he raised (g).

If a document is not a completed agreement hut only 
an offer, it does not require a stamp ; but when it 
amounts to an agreement, or is evidence of one, it must 
lie stamped, if the subject-matter is altove A'5 U). If a 
document exists, which either party alleges to be the 
agreement between the parties, the original must lie pro
duced, and if it prove to he not properly stamped it will 
be inadmissible (<i). Such an agreement cannot l>e 
treated as a nullity, if it is produced and appears to l>e 
unstamped ; and therefore it was held in Delay v. 
Alcoek (6), that a County Court judge was wrong in allow
ing parol evidence to lie given of an agreement contained 
in an unstamped writing. Where, however, a party 
succeeds in establishing his case by oral evidence, the 
opposite party cannot defeat it, by merely producing an 
unstamped written agreement. Thus, in Magnay v. 
Knight (<■), where the plaintiff closed her case without 
anything appearing to show that there was a written 
agreement between her and the defendant as to the 
subject-matter of the action, the defendant was held not 
entitled to call for a nonsuit by producing a paper pur
porting to be an agreement, but unstamped.

(y) Stamp Act, 1891, s. 12.
(r) Vf. Ileyartji v. Milne, 14 C. II. (127.
(«) Itiu-tun v. Cornish, 12 M. & W. 429.
(i) 4 K. & B. 000.
(r) 1 Man. & (1.941; anil tee Mason v. Motor Traction Vo., [190,i] 

1 Ch. at p. 428.
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When it is necessary to produce a writing, or to 
account for its absence, secondary evidence will not be 
received if it appears that the original required a stamp, 
and that it was unstamped (</) ; but a wilting requiring 
a stamp will be presumed to have been properly 
stamped (*?) ; and, as against a party refusing to produce 
a document after notice, there is a similar presump
tion (/) ; hut such a presumption may be rebutted by 
evidence that the writing was not stamped and then no 
copy can be put in (</). If it is shown that a lost docu
ment was at one time unstamped, this fact alone will 
raise a presumption that it continued without a stamp (/i). 
The Court will not sanction an agreement to waive the 
objection for want of a stamp (i).

When an instrument purports to have been stamped, 
hut no stamp appears, or one partially effaced, the judge 
may receive the writing, if the want of the stamp or its 
erasures is satisfsctorily explained to him (k). Where an 
instrument, so far os appears on the face of it, is properly 
stamped, the Court is entitled to look outside the instru
ment in order to settle whether it is properly stamped or 
not (/) ; except, of course, when it liears a denoting stamp 
under s. 12 of the Stamp Act, 1891.

An unstamped instrument, inadmissible ns an agree
ment, may yet be admissible for some other purpose, e. y. 
to prove a collateral or independent fact. Thus, a cheque, 
drawn for a greater amount than the law then permitted 
having regard to the stamp which it Isire, has been 
received to prove the receipt of money by a holder, but

(il) Snprd, p. 290.
It) Hart v. Hurt, 1 Hure, 1 ; i f. Pauley v. (lorn luiu, 4 A. & E. 94. 
(/) l'riêp v. .4 fillerm n, 1 Stuik. 33.
(y) ('rotether v. Salomon*, 0 C. B. 758.
(A) Marine Iuvtutmn-t i’o. v. l/'nttnle, L. If. 3 11. L. 824.
(i) Owen v. Thuman, 3 Myl. & K. 333 ; hii«1 see /nut, p. 299.
[k] hoe v. <’• oml», 3 <J. I\ <»NT.
(/) Mai/nanl v. 1 on»» liilutnl Kent CVlieriiM 1 'orjxtrution, [1903] 

2 K. B. 121.
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not to discharge the banker (mi) ; an unstamped receipt 
to show that goods were sold to a third person, and not 
to the defendant (it) ; an unstamped agreement to show 
an illegal consideration for a debt (») ; but it cannot he 
presented to a jury as evidence of any part of the sub
stantial claim of a party ( p). An unstamped document 
may be handed to a witness to refresh his memory, or to 
challenge it (q); and a document which requires a stamp 
for some purposes but not for others, will lie admissible 
for such latter purposes, but for them only. Where a 
document is void as a receipt for want of a proper stamp, 
it may lie made evidence of an account stated, or other 
outstanding accounts (r), or of a contract («). An 
unstamped or unregistered assignment of a debtor's 
whole property may lie given in evidence as an act of 
bankruptcy, although until stamped it cannot lie received 
for the purpose of giving it effect or supporting any 
claim under it (I). A 10«. deed stamp on a mortgage is, 
however, insufficient to render it admissible as a deed for 
the purpose of showing that it passed the legal estate in 
the mortgaged property (n) ; and a promissory note 
insufficiently stamped with a penny receipt stamp cannot 
be given in evidence to prove the receipt of the money 
for which it is given (x).

When an instrument is inadmissible by reason of the 
stamp laws, the plaintiff may still recover on another 
cause of action, of which the instrument does not form a 
necessary part, e.g., for money lent, using the promissory 
note as an acknowledgment of the debt (y) ; and when a

(ro) lllair v. Bromley, 11 Jur. 617.
(*») Miller v. bent, 10 Q. 1$. 846.
(o) i'oppwk v. Bon er, 4 M. & W. .461.
(/») Jardine v. Bayne, 1 B. & Ad. 670.
(y) Birched l v. Bullough, [16961 1 Q. B. 325.
(r) Mathesm v. Boss, 2 II. L. Cas. 301.
(*) Evans v. Brothero, 1 De (>. M. & (>. 572.
(t) Ear parte Squire, L. R. 4 Ch. 47. 
lu) Whiting to Loonies, 17 Ch. D. 10.
(r) Ashling v. Boon, T1891] 1 Ch. 568.
(»/) Farr v. Brire, 1 East, 56.
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receipt is unstamped, payment may be proved by oral 
evidence U).

.4ppropriated Stnmpi.

Section 10 of the Stamp Act, 1891, provides :—
“ (1) A stamp which hv any word or words on the face of it is 

appropriated to any particular description of instrument is not to 
he used, or, if used, is not to lie available, for an instrument of 
any other description. (2) An instrument falling under the par
ticular description to which any stamp is so appropriated as afore
said is not to lie deemed duly etuuqied, unless it is stamped with 
the stamp so appropriated.”

Alteration of a Stamped Document.

A material alteration in a writing requiring a stamp, 
after it has been made or executed, avoids the stamp, 
and renders a fresh stamp necessary ; but it is other
wise if the alteration is immaterial, or according to the 
original intent of the parties (a). Thus, when the 
defect is unintentional, and the alteration makes the 
writing merely what it was intended originally to have 
been, it will not require to lie restamped (h). Where a 
promissory note was made originally payable to the 
plaintiff, who complained that it ought to have been 
payable to ordi it was held that, as lietween the 
parties to the i o, the interlineation of the words, “or 
to order,” <1 not render a new stamp necessary (<•). 
So, w hen a lull is altered by the consent of parties liefore 
the bill has lieen issued, it will not require to lie 
restamped ; but when the bill has lieen issued, and the 
alteration is material and varies the essential character 
of the writing, so as to amount to a new contract, a 
new stamp will lie required, notwithstanding the consent 
of the parties to the alteration (</).

(2) Humbert v. t'uhen, 4 Etp. 213.
(a) Mutter v. Miller, 1 8m. !.. V. 79(1.
(/') felt v. 1‘ierkin, 12 Hast, 471. 
l<) Ih/rtmi v. Thotn/wm, 11 A. & E. 31.
(if) ItuwmuH v. Sieholt, 5 T. It. 537.
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Time of Objecting to tltc Want of Stamp.

Where an objection is raised to an instrument for 
want of a stamp, the objection should lie taken as soon 
as the instrument is tendered, and liefore it is received 
in evidence. If the instrument is received, and read 
without objection, it cannot afterwards lie objected to 
for want of a stamp (<■). It is doubtful whether a judge 
has not at least a discretionary power to reject a docu
ment which, after 1 wing put in, subsequently appears to 
lie unstamped, or insufficiently stamped (/). Where a 
judge ruled that a document is inadmissible on account 
of the insufficiency of the stamp, it was formerly held 
that his decision was open to review (g) ; hut by 
Order XXXIX., r. 8, of the R. S. C., 1888, it is pro
vided that a new trial shall not he granted by reason 
of the ruling of any judge that the stamp on any 
document is sufficient, or that the document does not 
require a stamp. No appeal lies to the Court of 
Appeal from a similar ruling by the judge trying an 
action without a jury (Zi) ; nor is there any appeal to 
the High Court from the ruling of a County Court 
judge that a document tendered in evidence is sufficiently 
stamped (t).

Thus, where on the hearing of certain motions, which 
were acceded to by the Court, an undertaking was given 
at the Bar by counsel for the respondents, on the 
instructions of their solicitors, that unstamped docu
ments tendered in evidence on liehalf of the respondents 
should lie duly stamped, and this undertaking was 
not fulfilled, the Court directed the order made on

te) Robineau v. Lord Vernon, 7 C. B. (x.s.) 235.
</) Field v. Il ixn/i, 7 A. & E. 114.
('/) Hkarytn v. Rickard, 2 H. & N. 57.
lit) Rleiritt v. TrHton, [1892] 2 Q. B. 327.
(i) Mander V. Ridiju'aij, [1898] 1 Q. B. 501 ; Lowe v. Rorling, 

74 L. J. K. B. 794.
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the motions to lie drawn up without entering the 
unstamped documents, and made a four-day order on 
the solicitors to produce the documents to the registrar 
duly stamped (*).

(!) In rt Voulyaniie QohlfirkU, I.t'L, _ 1 Oh. 47JS.5
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CANADIAN NOTES.

DOCUMENTS, ADMISSIBILITY AND MODE OF
PROOF.

The production of a deed, thirty years old, purporting 
to be executed under a power of attorney, does not prove 
the power. In Jone» et al. v. McMullen, *25 U. C. Q. B. 
542, the only proof of authority was the production of a 
paper purporting to be a copy of an unsealed power of 
attorney, dated in 1824, and received by the plaintiff"s 
attorney from the son of the person appointed by it, since 
dead. This was held clearly insufficient.

Deeds pur|>orting to be upwards of thirty years old 
were produced from the custody of the solicitors of 
plaintiffs in ejectment, who claimed as trustees, one of 
the solicitors being a plaintiff in the action. The 
plaintiffs claimed under these deeds through several 
mesne conveyances. The solicitor plaintiff had once 
recovered judgment in ejectment for the land in question 
as one of the three trustees. Held, that the deeds were 
produced from the proper custody to entitle them to be 
received in evidence as ancient documents. 'Thompton v. 
Bennet, 22 U. C. C. P. 898.

A memorial more than thirty years old of a lost deed 
is good evidence, upon its bare production, without 
calling or accounting for the subscribing witnesses. 
Semble, that this principle extends to any written 
document more than thirty years old, even to letters. 
After secondary evidence of the contents of a document 
has l>een received, it is too late to object that a proper 
search for the document itself had not been made. 
Doe e. d. Maclmi v. Turnbull, 5 U. C. Q. B. 12U.
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In an action of ejectment a memorial over thirty 
years old, executed hy the grantor, was held admissible 
evidence and sufficient proof of the deed, under 89 Viet, 
c. 29, s. 1, sub-ss. 8 and 7. It. v. Guthrie, 41 
U. C. Q. B. 148.

In an action of ejectment the plaintiffs claimed title 
through two deeds, over thirty years old, in proof 
of which they showed one to have come from the 
custody of the former owner's agent, and the other to 
have been produced under a written order from the 
agent. It was held that this evidence was sufficient 
without calling the agent who had had charge of them. 
Cook et til. v. Christie, 12 U. C. C. P. 517.

The mere fact of the date of a will being thirty 
years old is not sufficient under all circumstances to 
prove that it is the real age of the writing, even if it 
comes from the proper custody, but some proof must be 
given of a concurrent possession of the property 
consistent with it, or of the existence of a will for thirty 
years. Dor e. d. Stephens et al. v. Clement, 9 U. C. Q. B. 
650.

Where a document of date 1831, purporting to have 
been executed by father and son, was produced from the 
custody of a grandson of the former, and as having been 
kept with title papers in a box formerly in the custody 
of the grandson's brother and now in the custody of the 
grandson, and where a document of date 1840, pur
porting to be a will, was produced from the custody of a 
nephew of a person purporting to have signed it as a 
witness and as having been kept by him with other 
papers in a chest now in the nephew's custody, both 
documents were held admissible in evidence without 
proof of execution. Patterson v. Patterson, 3 Trueman, 
N. B. Eq„ 106.

A map produced from the custody of the son of the 
original owner of a lot and sworn to be the map upon
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which the township was originally sold, was held to have 
lieen properly admitted in evidence in an action of 
trespass. 1 "«» Errry v. Drake, 9 U. C. C. P. 478.

Allitlnl Doeiimenle,

An agreement was signed in the name of his prin
cipal by an agent. There were two subscribing witnesses, 
one of whom was proved to l>e dead and the other out of 
the province. The handwriting of both the witnesses 
was proved, and the defendant contended that the agree
ment was not sufficiently proved, but that it was 
necessary to prove the handwriting of the agent, because 
his name did not appear in the body of the instrument, 
but merely in the signature at the bottom, and not as 
principal, but as agent or attorney of the principal. It 
was held that there was nothing in the objection and 
that the document had been sufficiently proved. lUtktuii 
v. Janii, 5 U. C. Q. B. O. S. 694 (1839).

Where a will in testator's handwriting was found, with 
two signatures apparently those of attesting witnesses, 
who after due search could not be found, this being 
attributable to their being strangers whom the testator 
had called in under the mistaken idea that strangers 
were the best witnesses to have to a will, the surrogate 
judge, being satisfied as to the inability to procure proof 
by the witnesses, admitted the will to probate on other 
evidence. Post-testamentary letters of the testator were 
admitted among other pieces of evidence to enable the 
surrogate judge to decide that the will had been executed. 
In re Young, 27 0. R. 698.

The certificate of the execution of the deed by a 
married woman provided for by stat. 1 Will. IV. c. 2, 
as amended by Consolidated Statutes of Upper Canada, 
c. 85, s. 11, containing in substance all that the statute 
under which it is given requires, is evidence of the fact
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of the examination. This was held in accordance with 
the ruling in Jaekton v. Robertson, 4 U. C. C. P. 272.

Wilson, J., in delivering the judgment of the Court had 
said in Jackson v. Robertson, “ It is said that the certifi
cate has always been received as proof of the fact of 
examination, etc., though not expressly made evidence 
hy the statute, like the certificates of registration 
endorsed by county registrars, and the practice has been 
so since the passage of these Acts, but it is proof of 
nothing beyond what the statute authorises to lie 
certified.’’ Monk v. Farliiujcr, 17 U. C. C. P. 41.

Pririlege. “ Without Prejudice.”

A letter written by an insurance company to a 
claimant, after stating the amount which they thought 
claimant should accept, added, “ This sum we consider 
not only reasonable, but liberal, and which we are liable 
for, without any prejudice to or waiver of any condition 
on the policy." It was held that this letter was properly 
admitted, for it was not stated to be without prejudice 
generally, nor was any objection taken to its reception 
at the trial, the defendants, by the letter, merely 
claiming that it should not be deemed a waiver of any 
condition in the policy, and both parties having acted 
on this view, llartney v. North British Fire Ins. Co., 13 
O. R. 581.

In Omnium Securities Co. v. Richardson, 7 0. R. 182, 
Boyd, C., adopts the joint opinions of James and Mel- 
LISH, in In re Hirer Steamer Co., Mitchell's Claim,
L. R. 6 C. P. 827, 232, saying : “ A letter containing an 
offer written ‘ without prejudice’ means, ‘ I make you an 
offer ; if you do not accept it, this letter is not to he used 
against me.’ ’’ But in this case, the offer was accepted 
by the company, and it was held that the privilege was 
thus removed. See also 3 0. R. p. 584, where it was
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held that, “ Overtures of pacification and any other 
offers or propositions l>etween ligitating parties expressly 
or impliedly made without prejudice are inadmissible 
in evidence on grounds of public policy, although the 
tendency of such negotiations, as a matter of fact, may 
be looked at."

All communications expressed to lie written without 
prejudice, and fairly written for the purpose of express
ing the writer's view on the matter of litigation or 
dispute, as well as overtures for settlement or com
promise, and which are nut made with some other object 
in view or wrong motive, are inadmissible in evidence. 
Such a letter was improperly admitted in Piru v. 
If ’yldf, 11 O. R. 122, and as it could not lie said that it 
had not prejudiced the case, a new trial was ordered.

Plaintiff claimed against the defendant railway 
company for an injury resulting from negligence of the 
company, and at one trial the jury disagreed. Defen
dant's solicitor wrote to the plaintiff', making a pro
position, “ of course without prejudice, further than I 
will state in this letter." The defendants, he said, 
believed that the plaintiff was not injured at all, hut if 
he would put himself under the charge of three medical 
men named at Montreal, for six months, of which they 
would pay all expenses, and these gentlemen, or two of 
them, would say they believed he was hurt, defendants 
would waive every other defence, although claiming that 
they had grounds for further defence, and settle on such 
terms as agreed on, or as the medical men would name. 
This was declined, but a few days later, and after a jury 
had been sworn, an agreement was entered into of 
substantially the same character. The medical men 
failed to agree, and the case was again brought to trial. 
It was held that the letter and agreement were admissible 
to show on the plaintiff's part that be was claiming in 
good faith, as he had proved by submitting to the test

c c 2
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proposed, and that the defendants might have used them 
to show under what circumstances, and at whose expense, 
the plaintiff had been under treatment. It was held 
also that it was no objection to their admission that 
they were matters arising since the action. It was 
further held that although the letter was expressed in 
the beginning to be without prejudice, yet as the 
defendants afterwards declared in it their intention to 
use it as evidence to show the plaintiff’s want of 
good faith, the plaintiff was entitled to show it and the 
subsequent agreement to repel any such imputation.

It should have been mentioned above, that in the 
letter from the defendant’s solicitor, he added that this 
offer was made by the defendants, intending to use it, 
if refused, to show their sincerity and the plaintiff’s 
reluctance to submit to a fair test. Wilson, J., dissented. 
Clarkf v. Grand Trunk Hail. Co., 29 U. C. Q. B. 136.

Pririlcijc of Solution at to Production of Document.

A document by a solicitor of the plaintiff for the 
purpose of aiding him in forming an opinion as to the 
legal rights of the plaintiff in reference to a road about 
which a dispute with the defendant had arisen, was held 
to be privileged from production, in an action brought 
as the result of the opinion formed by the solicitor, 
although an action was not expressly contemplated when 
the solicitor was instructed to obtain the necessary 
information to give the opinion. Tointsltip ot Elmilcy 
v. Miller ct al., 10 0. L. B. 348.



CHAPTER VIII 

Secondary Oral Evidence.

(hearsay.)

We have defined Primary Evidence as that which 
its own production shows to be the best obtainable, 
and Secondary Evidence as that which on its pro
duction discloses the fact that there is or once was 
evidence in existence superior to itself. In other 
words, secondary evidence does not pretend to be 
original ; it confesses that it is not the best evidence 
conceivable. But in certain circumstances it is 
admitted either for the sake of convenience, or for 
reasons of public policy, or because it is the best 
evidence obtainable.

It is a rule of law that the best evidence must be 
given. Or, in other words, the law requires the 
production of that evidence which is the best attain
able of its class. The meaning of the rule is this, 
that the evidence tendered will not be received 
when it shows on the face of it, or when other cir
cumstances admitted or proved show, that there is 
better evidence behind. Evidence obviously inferior 
will not be admitted, when evidence of a better and 
more original nature can bo produced. The original 
document itself is clearly the best and primary 
evidence of its contents. The copy is secondary, 
and however indisputably it may he authenticated,
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it in inadmissible in evidence if the original could 
lie produced, unless its production is dispensed with 
by some statute or excused by the practice of the 
Court.

Secondary evidence may be either oral or docu
mentary. Thus a deposition or any other report, spoken 
or written, of what a witness said in the liox, is secondary 
oral evidence ; while the copy of a letter or someone's 
verbal account of his recollection of its contents will lie 
secondary documentary evidence. There is, however, a 
great difference in the rules which regulate the admis
sibility of secondary oral and secondary documentary 
evidence. In the case of secondary documentary evidence 
as soon as it is established that the original is lost or 
destroyed a copy can, as a rule, lie proved ; but it is not 
so with secondary oral evidence. The fact that a witness 
is not in court, that he is ill, insane, dead (a), or out of 
the jurisdiction, does not of itself make secondary oral 
evidence admissible. Merely accounting for the absence 
of a witness does not entitle either party to put in a 
report or draft of what he would probably say, if he were 
present ; the witness must come into court and lie 
examined and cross-examined on his oath.

Our Courts then admit secondary evidence of the 
contents of a document more readily than secondary 
evidence of an oral statement. This is because a docu
ment cannot change and cannot lie cross-examined ; 
hence an accurate copy of a document is almost as 
valuable as the original. But a witness can always say 
more, and can often lie made to say less, than is written 
down in any statement of bis evidence. Cross-examina
tion will often effect important variations or disclose 
weak points in his evidence. It is therefore unfair to 
the opponent that the witness should not be cross- 
examined in the hearing of the jury which has to decide 

(«) Stobart v. Urythn, 1 M. & \V. til5; Cockle, 97.
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the issue. Hence, as a general rule, if a witness be not 
forthcoming when he is called to enter the box, the 
party calling him must do without his evidence (6).

Secondary evidence of any oral statement is 
usually called hearsay. According to its literal 
meaning the word “ hearsay ” should he confined 
to oral evidence reported orally—but it is now used 
to cover all oral evidence reported, whether orally 
or in writing, and also any written statement in 
which a man, who is not called before the Court as 
a witness, narrates what he saw or heard.

The repetition by a witness of that which he was 
told by someone else who is not called as a witness 
is hearsay, and is therefore, as a general rule, 
inadmissible. A. cannot be.called to state what he 
heard B. say. B. must be called to tell the Court 
himself what he knows about the matters in issue.

Where, however, the issue before the Court is, 
What did A. say ?—as it is in an action of slander— 
there is no objection to a party calling witness after 
witness to prove what A. said ; for this, then, is 
direct primary oral evidence of the fact in issue in 
the action. But if it is sought to establish that 
what A. said is true, then proof that A. said it is 
Itrimd facie inadmissible. If A. seeks to prove that 
B. is a thief, he cannot prove this by bringing all 
the world to say that they have been told so ; what 
he has to prove is that B. is a thief. So a material 
admission by a party can always be proved ; an 
admission is not hearsay (c).

(b) Stephen v. Qwenap, 1 Moo. & R. 120.
(r) See post, p. 421.
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Every statement, then, is “ hearsay ’’ if it is in fact 
the statement of a third person who is not produced in 
Court. What a person states of his own knowledge is 
original evidence, but when he repeats, either verbally 
or in writing, what another person has told him, this is 
second-hand evidence. And, as a general rule, second
hand evidence is inadmissible.

The reasons for this rule are obvious. We can 
generally trust a witness who states something which he 
himself has either seen or heard ; hut when he tells us 
something which he has heard from another person, his 
statement is obviously less reliable and satisfactory. A 
multitude of probable contingencies diminish its value. 
The witness may have misunderstood or imperfectly 
rememliered, or even may l>e wilfully misrepresenting 
the words of the third person ; or the latter may have 
spoken hastily, inaccurately, or even falsely. Moreover, 
the iierson who is really responsible for the statement 
did not make it on oath (</) ; he was not cross-examined 
upon it, and the Court had no opportunity of observing 
his demeanour when he made it. It is a fundamental 
principle of our law that evidence has no claim to 
credibility unless it he given on oath, or what is equiva
lent to an oath, and unless the party to lie affected by it 
has an opportunity of cross-examining the witness.

In The Berkeley Peerage Case(e), it was said by Sir 
James Mansfield, C.J.—

“ By the general rule of lnw, nothing that is said by env person 
call lie used us evidence between contending parties, unless it is 
delivered upon oath in the presence of those parties. . . . Some 
inconvenience no doubt urines from such rigour. If material 
witnesses hap]ien to die liefore the trial, the per sen whose cause 
they would have established may fail in the suit ; but although all 
the bishops on the bench should lie ready to swear to what they 
heard those witnesses declare, and udil their own implicit la-lief of 
the truth of the declarations, the evidence would not be received.”

(if) Kven if the statement were made on oath it would equally lie 
inadmissible. The oath must be taken in Court. //. v. KritweU, 
il T. H. 7(17 ; Cookie, HP.

(e) 4 Camp. 414.
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To the rule that hearsay is inadmissible there 
are many exceptions, for each of which good reason 
can be assigned. The following classes of hearsay 
evidence were always admissible at the common 
law :—

(i.) Declarations (/) against interest.
(ii.) Declarations made in the course of duty, 
(iii.) Evidence in a former proceeding.
(iv.) Depositions.
( v.) Declarations as to public and general rights, 
(vi.) Declarations in pedigree eases.
(vii.) Declarations by a patient as to his 

symptoms.
(viii.) A dying declaration is also hearsay ; yet 

those who heard it are allowed in certain cases to 
statu to the Court at the trial of an indictment for 
murder or manslaughter what the dying person said 
as to the cause of death. This matter has been 
discussed in an earlier chapter under the head of 
“ Relevancy ’’ (g).

Ancient grants, leases, charters, etc., are also 
sometimes classed as hearsay, because they are 
often accepted as evidence of the facts which they 
record. But we have dealt with them in the 
chapter on “ Private Documents "(h).

Declarations against Interest.

A declaration made by a person who is still 
alive, however relevant, is, as a rule, inadmissible ;

(/) The word “ declaration ” includes both oral and written 
statements.

(g) See ante, p. 81.
<h) See ante, p. 287.
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if he be a party to the action, any statement made 
by him against his interest can he put in evidence 
against him as an admission(t). Hut a statement 
made by a man who is now dead stands on a 
different footing. He cannot be called as a wit
ness ; he cannot lie cross-examined ; and the fact 
that the statement made by him told against his 
interest when he made it is some guarantee of its 
truth, lienee, any declaration, whether oral or in 
writing, made by a man who had a competent 
knowledge of the facts and who is now dead, is 
freely admitted, either for or against his estate, and 
even in favour of third persons in actions in which 
the representatives or descendants of the dead man 
have no concern—provided the statement, when 
made, told against either bis pecuniary or bis proprie
tary interest : that is, it must have affected his pocket 
or his title to some property (k). Moreover, when 
any part of an entry against interest is admissible 
in evidence, the whole of it is admissible, not 
merely the words which tell immediately against 
the interest of the deceased. For instance, if the 
deceased gave a receipt for money paid to him in 
discharge of a debt, the whole receipt can be read 
to the jury, not merely the word “paid" and the 
amount.

The leading case on this subject is llùjliam v. 
Ituhjuay (/). This was an action to set aside a recovery 
on the ground that the person who suffered it was an 
infant at the date of the recovery ; hence it was material

(i) See pp. 430 et get/.
(k) The Hunger Teeraffe Cage, 11 Cl. & F. H5.
(/) 10 Hast, 109 ; 2 Smith,L. C. (11th ed.) 327 ;cf. (ilewlow v. Atkin, 

lC.ft M. 410.
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to decide the date of his hirth. Evidence was given that 
the man-midwife, who attended the birth, was dead ; 
and the looks of the latter, who had kept them regularly, 
were offered in evidence. They contained an entry in 
the handwriting of the deceased of the circumstances of 
the hirth, and the date. There was also a charge for 
attendance, against which the word “paid" was marked. 
It was held, that the entry was evidence of the time of 
the birth. Lord Ellbnborouoh said :—

“ The entry made by the party was to his own immediate 
prejudice, when he had not only no interest to make it, if it was 
not true, but he had an interest the other way, not to discharge a 
claim, which it ap]>ears from other evidence that he had."

Bayley, J., added :—
“All the chuck agree, thut a written entry by which a man dis

chargee another of a claim which he had against him, or chargee 
himself with a debt to another, is evidence of the fact which he 
so admits against himself ; there being mi interest of his own to 
advance by such entry. . . . The principle to be drawn from 
all the cases is, that if a poison have peculiar means of knowing 
a fact, and make a declaration of that fact which is againet his 
interest, it is clearly evidence after his death, if he could have been 
examined to it ill his lifetime."

So, in a later case(»i), the Haute learned judges 
received evidence of entries of charges made by a 
deceased attorney, who had prepared a lease, to show 
that the lease was executed at a time later than its 
apparent date. In this case the charges for preparing 
the lease seem to have been paid, but this did not 
appear upon the face of the entries. In the case of 
In the Goode of Thomat (it), Lord Penzance admitted 
as evidence of the execution of a will an entry made 
by a deceased solicitor in his ledger admitting payment 
of his charges for drawing it and attending its execution. 
A deceased solicitor's liooks are evidence if he charges 
himself therein with receipts on his client’s behalf, as 
being against his interest, whether they were made in

(m) /toe v. Iluhswi. Id Hast, 32.
(») 41 L. J. P. & M. 32.
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the ordinary course of his business or not («). In an 
action (p) hrouglit against trustees for negligence in 
permitting the trust moneys to remain in the hands of 
C., a member of the firm of solicitors employed in 
connection with the trust, who had misappropriated 
them and then died, it was held that the books of the 
firm were inadmissible, as they were neither the books 
of the trustees nor the books of C., but of C.'s firm, there 
lieing no evidence that C. had written them himself, or 
that they were made by a clerk under his direction.

It has been held that declarations against pecuniary 
interest are admissible against third parties, even 
though the declarant himself received the facts on 
hearsay (</). Thus, in 1‘en-ival v. Namon (r), Alder- 
son, B., said :—

“An entry in an attorney’s bill of a service of notice on A. B. 
would lie evidence of a service, although, such notice being 
generally served by an attorney's clerk, the attorney probably had 
no personal knowledge of such service.”

Pollock, C.B., also said :—

“If im accoucheur put, down in his book the name of a lady 
whom he had delivered, and debit, himself with the payment, such 
entry would be evidence of the name, although he may have known 
nothing of her name except from the information of others."

But it appears to lie otherwise as to declarations 
against proprietary interest («).

The declarant must lie deceased at the time when the 
evidence is offered. Thus, in an action on a promissory 
note by an indorsee against the maker the defendant, to 
prove fraud and the plaintiff’s cognizance of it, tendered 
declarations of the first indorsee, who was alive but was 
not called. They were rejected on the ground that it is 
clear that declarations of living third persons, in the

(o) IlVII» v. Palmer, ûil W. R. 169.
Ip) In re Funntaine, [1909] 2 Ch. 6N2.
(«/) freinte v. Ilarrett, 1 C. M. & R. 919.
(r) 7 Ex. 1.
(«) lb* d. Trim lent men v. Kent min, 9 VI. A F. 7 NO.
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absence of any community of interest, are not to lie 
received to affect the title or interests of other persons, 
merely because they are against the interest of those 
who make them (t). Here there was no community or 
privity of interest between the plaintiff and the absent 
witness ; hut if that had existed, the evidence would 
have been admitted according to the principle laid down 
by Bayley, J., in Spargo v. Brown (i<). So it has been 
held that the entries o! a person against his interest are 
not evidence tietween third parties, if the declarant lie 
alive, although it appears that he has absconded on a 
criminal charge, and that it was quite impossible to 
produce him as a witness ( r).

An entry by a deceased person against interest will 
he good evidence, although it appears that persons are 
living and are not called, who are acquainted with the 
fact. Thus, entries by a deceased collector charging 
himself with the receipt of taxes were received as 
evidence against a surety that the money had been paid, 
although the persons who paid it were living and might 
have been called. An attempt was made in this case to 
exclude his evidence, because the entries were contained 
in a private note hook, and not a public account book ; 
hut the distinction was overruled (y).

After the expiration of a long period the death of the 
declarant will he presumed U), although in other cases 
it must he proved.

The declaration must he against either the “ pecu
niary ” or the “ proprietary " (o) interest of the 
declarant ; no other interest will suffice. This was 
finally decided in The Snsse.r Peerage Case (h), where

(<) Phillips v. Colt, 10 A. & E. 111.
(n) II11. & C. at p. 938, and see ante, pp. 58, 59 ; and ilWiraj v. 

Rowe, 1 A. & E. 114 ; Cockle. 109.
(.r) Stejihen v. Owenap, 1 M. & IÎ. 120.
(y) Middleton v. Melton, 10 11. & C. 317.
fz) /toe v. Michael, 17 Q. II. 270.
(a) Per Cockburn, C.J., in It. v. Birmingham, 111. 4 S. at p. 768.
(A) 11 Cl. & F. 85.
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declarations as to the marriage of Lady Augusta Murray 
with the Duke of Sussex, made by the deceased clergy
man who performed the ceremony, were tendered on the 
ground that they were declarations of a person who knew 
the facts, who was not interested in misrepresenting 
them, and who had an interest in being silent concerning 
them, because the unlawful celebration of the marriage 
might have subjected him to a prosecution. All the 
judges concurred in holding that the declaration must 
l>e adverse to some pecuniary interest in the declarant, 
and that even the fear of a prosecution was not a 
sufficient interest to let in a declaration as contrary to it. 
Lord Camvbell said :—

•' A» to the point of interest, I heve always understood the rule 
to he. that the declaration, to be admissible, must have lieen one 
which whs contrary to the intereste of the party making it in a 
pecuniary point of view. I think it would lead to most incon
venient consequences, Isith to individuals and the public, if we 
were to say that the apprehension of a criminal prosecution was an 
interest which ought to let in such declarations in evidence ** (r).

It is sufficient if the declaration is primii facie against 
such interest. But that it was so in fact need not be 
proved by independent testimony (if).

A declaration is said to lie against “ proprietary " 
interest when it is made by anyone in possession of land 
and tends to limit his interest therein to any less estate 
than a fee simple ; a person in possession is presumed, 
until the contrary is proved, to lie owner in fee simple (c). 
Again, where, in order to establish a settlement, it was 
proved that the pauiier's grandfather had occupied a house 
for four years in the appellant parish, and a Isiok con
taining certain entries of payment of rent which were 
proved to lie in his handwriting was produced, these 
entries were admitted in proof of the grandfather's settle
ment by renting a tenement on the ground that, the four

(r) And see Smith v. Wakey, L. R. 2 Q. 11. 1126 ; Mutsey v. .1 Urn, 
VI Ch. D. 558.

(</) Taylor v. 1171/,uni, 3 Ch. I). 603; Cockle, 123.
(e) Tmrrahtr v. Hatton, 4 Taunt. 16 ; Cockle, 125.
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years’ occupation lieing by itself printa fane evidence of a 
seisin in fee, the proof of payment of rent would cut down 
the interest to a tenancy, and that therefore the evidence 
was against proprietary interest (/).

Where a deceased tenant, by a written instrument, 
acknowledged L. as his landlord, this was held to lie 
evidence of L.’s title as against subsequent tenants who 
did not claim through the declarant (</). In an action of 
ejectment by A., the declaration by deed of a deceased 
receiver of rents and profits, that he held under A.'s 
ancestor, was held evidence against third parties of A.'s 
title (//). A declaration by a deceased occupant, that he 
managed an estate for a claimant, is evidence of the title 
of the claimant (i). In an action for specific performance 
of an agreement to take a lease, an entry of a deceased 
landlord in his own handwriting in his rent liook of a 
promise to grant a lease to a tenant was held admissible 
in evidence against the tenant as lieing against the land
lord’s proprietary interest (k).

The declarations of a person in possession of property 
are admissible, after his decease, to cut down his title, 
not only as against those claiming under him, but also 
against strangers (Z) ; but declarations of what he heard 
other persons say are not admissible (hi). The same 
document may be proof of possession, and also admis
sible as a declaration against interest (h).

But neither the acts nor the declarations of deceased 
tenants, although against their interest, are any evidence 
against the reversioner ; for a tenant cannot derogate from 
the title of his landlord ; and, therefore, in a disputed

(/) It. v. Birmingham, 1 11. & S. 76.1 ; It. v. Exeter, L. B. 4 Q. B. 
341.

(g) Doe v. Edwards, 5 A. & E. 95.
(/<) Doe v. Coulthred, 7 A. & K. 235.
(«) Baron de Bode'a Case, 8 Q. 13. 208.
[k) Connor v. Fitzgerald, 11 Ir. L. It. 106.
(/) 8hj v. Dredge, 2 P. D. 91.
(m) Hoe d. Trimlestown v. Kemmia, 9 Cl. & F. 780.
(w) La Touche v. Hutton, Ir. R. 9 Eq. at p. 171.
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right of common, the plaintiff was not allowed to give 
evidence of declarations made concerning it by a deceased 
former tenant of the farm, in respect of which the plaintiff 
claimed the right (o). The acceptance of an allotment 
under an award made by commissioners under an 
Inclosure Act by a person against his interest is evidence 
that the land allotted was waste of the manor (p).

The value of the declaration as evidence may lie 
destroyed by proving aliunde that although prima facie 
against the interest of the declarant it is really for his 
interest, or that it was made with an interest to pervert 
the facts (q).

It is also settled law that the declaration, or written 
statement, is evidence of all the facts which it contains, 
and that in such cases the difference between oral and 
written statements is not one of admissibility, but only 
of weight (/•). According to Parke, ti., the entry in 
Higham v. Ridgwap was evidence not only of the pay
ment of the man-midwife’s charges, but also of pa rtut 
cum furcipe (»). So the statement of a deceased person 
that he occupied a house at £20 a year was admitted to 
prove not only the tenancy, but also his acquirement of 
a settlement of the annual value of £10.

In Davie» v. Humphrey» (t), which was an action for 
contribution by one of several makers of a promissory 
note against a co-surety, the plaintiff, to establish the 
suretyship, relied on a receipt indorsed on the note by 
the deceased payee acknowledging a part payment of 
£280 of the principal sum of £800 ; and adding, “ the 
£800 having originally lieen advanced to E. H.” (the 
defendant). This was held to be evidence of the

(o) Papendick v. Rridy water, 5 E. & B. 166 ; Cockle, 125.
(/>) (tery v. Redman, 1 Q. B. D. 161.
{q) Taylor v. Witliam, 3 Ch. I). 605; Cockle, 123.
(r) R. v. Birmingham, 1 B. & 8. 763 ; Bewley v. Alkinton, 13 Ch. 

D. 283.
It) Perrival v. Nanson, 7 Ex. 3.
(0 6 M. & W. 153.
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defendant’s liability. Parke, B., in delivering the 
judgment of the Court, said :—

“That, the receipt was evidence of the fact of payment which it 
admitted in every case in which the proof of payment would be 
relevant, was not disputed; but it was denied that the whole entry 
would be admissible to show that the £300 was advanced to E. H.
. . . but the entry of a payment against the interest of the party 
making it has been held to have the effect of proving the truth of 
other statements contained in the same entry, and connected 
with it."

His lordship, after referring to Hicham v. Hid g way, 
and l)oe v. Hobson (m), added ;—

“ Without overruling these cases (and we do not feel ourselves 
authorised to do so), we could not hold the memorandum in 
question not to be admissible evidence of the truth of the whole 
statement in it, and consequently to be evidence not merely that 
£280 was paid by the plaintiff to the payee, as for a debt due from 
E. II. as principal, but also of the fact that the debt was due from 
E. II. to him."

Thus, also, where a paper purported to he an entry, by 
a deceased receiver, of rents received from T. H., as one 
of three proprietors, it was held to l>e evidence that two 
other proprietors were equally interested with T. H. 
Pollock, C.B., drew an important distinction between 
entries made against interest, and entries made in the 
course of business :—

“If the entry is admitted as being against the interest of the 
party making it, it carries with it the whole statement ; but if the 
entry is made merely in the course of a man’s duty, then it does not 
go beyond those matters which it was his duty to enter ” (a?).

When there are entries in an account book which are 
admissible as being against interest, if there are other 
items in the book which are closely connected with such 
admissible entries, then not only may such entries be 
looked at, but the whole account of which they form an 
integral and essential part (y).

The status of the party making the entry or declaration

fn) lu East, 32.
m 1‘ercival v. Nanson, suprd.
(y) Hudson v. Owners of Harye 81 rifts tire, 82 L. T. 389.

L.E. D D
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must sometimes lie estalilislied lief ore the entry is rend, 
unless it lie made hy a person in a public character, in 
which case due appointment will lie presumed (r). Thus 
agency must lie proved, where the declaration was by an 
agent ; and accounts of rents signed hy a person styling 
himself clerk to a steward, hut not proved aliunde to have 
been so employed, although they were found among 
family muniments, were rejected, liecause there was no 
other evidence given to show that the accounts affected 
the declarant in a pecuniary character (a). Proof of 
handwriting and other extrinsic evidence of authenticity 
will lie unnecessary when entries have lieen made thirty 
years previously, and are produced from proper custody (/»). 
It has been said that in the case of an entry against 
interest “ proof of the handwriting of the party and his 
death is enough to authorise its reception ; at whatever 
time it was made, it is admissible " (<•). The first part 
of this ilictum applies of course only to entries made 
within thirty years prior to the time when they are 
tendered.

In an action by the Corporation of Exeter for port 
duties, documents more than thirty years old, which 
purported to be the receipts of such duties by ancient 
receivers, but which were unsigned and in the third 
lierson. were admitted (d). So, the receipts of an ancient 
receiver of rents, brought from the muniment chest of 
the family, are admissible evidence (e). It will be 
observed that, in all the preceding cases where entries 
have lieen tendered, great stress has been laid on the 
circumstances of the custody from which they are 
produced.

It is not necessary in this class that the declaration

fz) Mmer v. Morgan, t C. & J. 587.
(a) Dr llutzen v. Farr, 4 A. & K. "j'i.
(h) Wynne v. Tynrhitt, 4 1). & Aid. ;17<i.
(c) Per Parke, It., in Dor v. Turfonl, 3 B. A Ad. at p. 898.
(</) Mayor of Prefer v. Warren, 5 Q. B. 773.
(i) Mniymrt v. Kmrreun, 10 (j. It. 32ti.
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shall bo made mile litem mutant (/'), though the fact 
that it is made after a controversy has arisen will, no 
doubt, diminish its value, so would evidence that the 
declarant had a motive for misrepresenting the facta 
which render the declaration, although apparently 
against his interest, really in his favour (q).

Declarations Made in the Course of Duty.

Declarations made by a person, strictly iu the 
course of a business or professional duty, if con
temporaneous with the fact, arc evidence, after 
bis death, against third persons, of any fact which 
it was his duty so to record, but not of the sur
rounding circumstances.

Entries made in a ledger or diary iu the ordinary 
course of business are not admissible in evidence 
if the writer be still alive, even though lie has 
absconded or is kept away by the other side (//) ; 
though if lie be culled as a witness he may refresh 
his memory by referring to them. If, however, 
th<‘ writer of such an entry be dead, the entry is 
admissible on proof that it was the duty of the 
deceased to make such entry. It is a question for 
the judge and not the jury — as indeed are all 
questions of admissibility of evidence (i)—to decide

(/) Whaley v. Massertne, 8 Ir. Jur. (n.s.) 281.
(</) Taylor v. With am, 3 Ch. D. 605.
(it) Under the Indian Evidence Act (Cart I., Chap. II., s. 32) it 

is not necessary that the declarant should be dead ; an entry made 
against his interest or in the ordinary course of his business is 
admissible, “if he be dead, or cannot be found, or has become 
incapable of giving evidence, or if his attendance cannot be pro
cured without an amount of delay or expense which, under the 
circumstances of the case, appears to the Court unreasonable.”

(•) hartlttt v. Smith, 11 M. & XV. 483 ; Cockle, 4.
D D 8
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whether it was or was not the duty of the deceased 
to make such an entry.

There is, however, an important difference be
tween a declaration made in the ordinary course of 
business and a declaration against interest. In the 
latter east*, as we have seen, the whole of the entry 
is admissible ; in the former ease only so much us 
it was the duty of the deceased to make (k).

The leading case on this rule is Price v. Karl of Tor- 
iington(l). The short report of it in Salkeld is us 
follows : “ The plaintiff, being a brewer, brought an 
action against the Earl of Torrington for lieer sold and 
delivered ; and the evidence given to charge the defen
dant was, that the usual course of the plaintiff’s dealing 
was, that the draymen came every night to the clerk of 
the hrewhouse and gave an account of the lieer they had 
delivered out, which he set down in a hook kept for that 
purpose, to which the draymen set their names ; that the 
drayman was dead, hut that this was his hand set to the 
Ixxik ; and this was held good evidence of a delivery ; 
otherwise of the shop lmok itself singly, without more." 
On the same principle, in Prill v. Fairclouyh ( m ), after 
evidence had been given that it was the course of business 
in the plaintiff’s office for a certain clerk, since deceased, 
to copy all letters, a letter book containing a copy made 
by that clerk of a letter which the defendant refused to 
produce, was held good secondary evidence. So, where 
it was material to show that a licence had lieen sent to 
A. by the plaintiff, evidence was given that it was the 
course of business in the plaintiff’s office that such licences 
should lie copied in the letter liook and noted liefore 
they were sent, and the copy and noted memorandum,

Ik) Chamber» v. Ilernatcmt, 1 C. M. & E. 347 ; Cockle, 1 111.
m 1 Salk. 2Kj ; 2 Smith, L. C. 320.
(m) 3 Camp. 3ÜÛ.
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in the handwriting of a deceased clerk, that the licence 
had lieen sent, were then received (n). Declarations 
by a deceased rector have also lieen admitted as 
evidence as to the custom of electing churchwardens in 
his parish (#>).

In an action (;>) of ejectment, the lessor of the 
plaintiff had instructed A. to serve the defendant with 
notice to quit. A. entrusted the commission to his 
partner B., who had not served such notices Itefore. 
B. prepared three notices to quit (two of them lieing 
for service on other iieraonn) and as many duplicates. 
He then went out, and on his return delivered to A. 
three duplicate notices (one of which was a duplicate 
of the notice to the defendant), indorsed by B. It was 
proved that the two other notices had been served on the 
persons for whom they were intended, that the defendant 
had subsequently requested A. that he might not lie 
compelled to leave, and that it was the invariable practice 
for the firm’s clerks, who usually served the notices to 
quit, to indorse, on a duplicate of such notice, a memo
randum of the fact and time of service. It was held, on 
these facts, that the third duplicate was admissible to 
prove that the notice had been served on the defendant. 
Parke, B., said :—

1 * It was proved to be the ordinary course of this office, that when 
notices to quit were served, indorsements like that in question were 
made ; and it is to lie presumed that the principal observed the rule 
of the office as well as the clerks."

The doctrine was also discussed in Poole v. Dieat (</), 
where it was held that an entry made in a bill liook, in 
the course of business, by a notary's clerk, since deceased, 
of the dishonour of a bill which he had lieen instructed 
to present for payment, was evidence of the dishonour. 
And where a surveyor had been employed, in 1864, by a

(ft) I lay et torn v. Reid, 3 Camp. 377.
(«) llremner v. Hull, liar. & Ruth. 800.
(/») Doe v. Turford, 3 15. & Ad. 890 ; Cockle, 118.
(7) 1 Bing. N. C. 649.
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local lxMtrd, to survey ground for a drainage scheme, 
entries in his note book, made at the time of the survey, 
of levels and other figures, for the purpose of his report, 
were admitted in 1!K)5 to show the line of the spring tides 
in 1864, he being dead (»■).

In Mmer v. Venue (*) a survey of Walmer Castle taken 
in 1816 by direction of the Lord Warden, and an estimate 
for the repair of the castle, made by the King's engineer, 
were rejected, liecause there was nothing to show they 
were made contemporaneously with the doing of some
thing it was the duty of the deceased official to record, 
nor what his instructions were, or what relation they 
I>ore to the documents, or what were the sources of the 
information on which the documents were based.

In all the above cases great importance was attached 
to the fact that the entries were immediately subsequent 
to, and virtually contemporaneous with, the transaction.

In Vue v. Tnrford (f), Parke, B., said :—
“ It ie to lie observed, that in the ease of an entry against 

interest, proof of the handwriting of the party, and his death, is 
enough to authorise its reception ; at whatever time it is made it 
is admissible ; but in the other ease [in declarations in the cow so 
of business], it is essential to prove that it was made at the time it 
purjiorts to liear date : it must le a contemporaneous entry."

So, in Poole v. Dieu» («), Tindal, C.J., said :—
" If there were any douht whether the entry were made at 

the time of the transaction, the ease ought to go down to trial 
again."

It has lieen held, according to circumstances, to he 
sufficient if the entry he made on the same day, or even 
on the following morning. But where not made until 
two days after the event it was held not contempo
raneous (r). The entry, however, need not lie made 
ante litem motam. It may often lie a man's duty to

fr) Mellor v. Walmsley, [1905] 2 Oh. 164.
(*) [190,>] 2 Ch. 358.
(0 3 B. & Ad. 890.
(a) 1 Bing. N. C. 649.
(v) The Henry Coron, 3 P. T). 156; Cockle, 119.
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report to his employer that a controversy has arisen. 
Moreover, an entry made in the course of duty cannot lie 
excluded merely liecause it tells in the declarant's favour. 
It may, nevertheless, lie his duty to make it («■)•

The entry must he an entry of a particular thing which 
it was the duty of the person making the entry to do, and 
it must also he his duty to record it(r). As Blackiiubw, J., 
said, in Smith v. Blakey (y):—

“ The rule as to the admission of such evidence is cunlined 
strictly to the entry of the particular thing which it is the duty of 
the person to do, and, unlike a statement against interest, does not 
extend to collateral matters, however closely connected with 
that thing. ... it is an essential fact to render such an entry 
admissible, that not only' it should have been made in the due 
discharge of the business about which the person is employed, but 
the duty must tie to do the very thing to which the entry relates, 
and then to make a report or record of it."

The existence of the duty must first he proved and 
by other evidence (z). This is in accordance with the 
dicta of the judges in Hoe v. Tnrford(a) and Perdrai 
v. .Voiiaim (6), to the effect that an entry in the course 
of business, unlike an entry against interest, is evi
dence only of the facts which it was the duty as well 
as the custom of the deceased declarant to enter ; and 
the same principle was laid down in Chamber» v. 
Bernaseotii (c).

For example, before the Births and Deaths Registra
tion Act, 1886 (d), it was usual to prove a person’s age 
by producing his baptismal certificate. This certificate 
contained, inter alia, the date of birth. The entry by the

(w) See, however, the 'làta of Sir HiiliEHr I’hii.mmokk, in The 
Henry Coxan, annrà,

(xt Smith v. Wat-ey, L. R. 2 Q. 15. 820 ; Trotter v. Maclean, l.T Ch. 
1). Û74.

ty) L. n. 2 Q. B„ at p. 382.
(z) hriyht v. Leyerton, 2 Ile G. l‘\ & J. at p. 014 ; The Henry 

f'aron, en/irn.
la) S It. & Ad. 890; Cockle, 1 IS.
(h) 7 Ex. 3.
r) 1 c. M. & R. .147; Cockle. 119.

(rf) 0 & 7 Will. IV. c. 86.
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vicar of the date of birth was not admissible Iwcause it 
was not his duty to enter that ; all the certificate proved 
was that the child was alive at the date of its baptism. 
So since the Births and Deaths Registration Act it is 
usual to enter in the register the name of the father ; hut 
this is no evidence of paternity ; for it is not the duty of 
the registrar to enter the father’s name.

Again, where an action was brought for an illegal 
arrest, and it was material to ascertain where the arrest 
was made, but X., who made the arrest, was dead, and it 
was sought to put in as evidence an entry made by X. at 
the time which stated the place ; it was held that such 
entry was only admissible to prove the fact and date 
of the arrest ; hut not the place, as it was not the duty 
of X. to make any entry as to the place (<•).

But where the solicitor of the plaintiff had been 
instructed to serve on the defendant a notice to quit, and 
it was the usual practice of the solicitor's clerks to 
indorse on such notices a memorandum of the fact and 
time of service, and the clerk who served the notice to 
quit on the defendant had died before the action came on 
for hearing, it was held that the memorandum was 
admissible, as it was the duty of the clerk to make such 
indorsement (/).

Personal custom is not equivalent to a duty ; it creates 
no responsibility towards any other person. Therefore, 
entries in the books of a deceased solicitor or bills of costs 
delivered by him are not admissible on the ground that 
it was his duty to keep proper I looks, or that they were 
made out in the course of his duty(g). They may, 
however, l>e admissible in evidence for other reasons,

(e) Ch a m I urn v. llcruasconi, snprd.
\f) />iff v. Turford, it 1$. & Ail. 890 ; Cockle, 118.
(</) The contrary was once held by Lord lloMlLLY, in Rawlins v. 

Richards, 28 Beuv. .‘170 ; but his decision cannot be relied upon, 
after what has been said by the judges in Hr iff ht v. Leyerttm, 2 De 
(1. F. & J. at J». <>17 ; Ho/it v. Jlope, [189it] W. N. 21 ; Ecroyd v. 
Coulthard, [1897] W. N. 23.
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as, for instance, if they are against the interest of the 
declarant (/i). On this principle, the account books of 
deceased tradesmen, made by themselves, are not evidence 
for their executors to charge a debtor. So in Ireland, 
entries in registers kept in Homan Catholic chapels have 
been held inadmissible (i). An entry in a deceased 
stockbroker's day book was held inadmissible to prove 
that certain shares were purchased for the client, it not 
lieing the duty of the stockbroker, as between himself and 
his client, to keep the lwok (/,).

It has long lioen settled that, when the entry has been 
made on-hearsay, it will not lie received (Z). In an action 
for goods sold, where the only evidence of delivery was 
an entry made by a witness, by the direction of a deceased 
foreman, who was not present when the goods were 
delivered, but who, in the course of business, had himself 
been informed of the delivery by the person whose duty 
it was to deliver the goods, and who was also dead, the 
entry was rejected (m). In the case of The Henry Ciuim(n), 
Sir Roukrt Phillimorr said :—

“It seems to me tlmt the authorities jioiut to this, that entries 
in a document made by a dereneed person can only lie admitti-d as 
evidence when it is cdearlv shown that the entries relate to an act 
or arts done by the deceased person, and not by third parties."

Declarations made in the course of a duty are equally 
admissible whether they are oral or in writing. Thus, a 
verbal statement made by a police constable to his 
inspector, in the course of his duty, was held admis
sible after the constable's death («>). But evidence will 
not tie received of oral statements subsequently made in 
order to contradict, nor even to explain, a written entry

I
ft) Sec ante, pp. 306 ft seq. 
i) Ennis v. Carrnl, 17 W. B. 344. 
k) Massey v. Allen, 13 Ch. I). 558.

/) Mercer v. Denne, [1905] 2 Ch. 538. 
m) llrain v. Preere, 11 M. & W. 773.

(n) 3 P. I). 158; Cockle, 110 ; cf. Et/an v. Kim/, 25 L. R. (Ir.)Ch. 
184.

(a) B. v. Buckley, 13 Cox, 203 ; Cockle, 120.
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which lias lieen made in the course of business. Thus, in 
Sta/H/ltim v. Clough (/>), to prove service of a notice to 
quit, a duplicate notice, indorsed with the day of service, 
and signed in the course of duty by a deceased agent, was 
tendered ; but it was also sought to explain and vary the 
particulars of the indorsement, by evidence of subsequent 
oral declarations made by the deceased. It was held, 
that the indorsement must lie received as it stood ; and 
Lord Campbell said :—

- I agree with what I am reported to have said ill The .Slower 
/Vrrayv # Visr, that there is no distinction between verbal and written 
declarations made in the course of a duty, so far as regards their 
admissibility; but to doduCe from this doctrine that whatever is 
said subsequently to the time of making the entry respecting the 
transaction may lie admitted in evidence, would lead to the 
greatest injustice."

Entries in the business books of a party, though made 
in the course of duty, are not at common law admissible 
in evidence on his liehalf (q), though they may afford 
very useful material for his cross-examination. It is 
however, provided by Order XXXIII., r. 8, of the 
It. 8. C., 1888, that, where an account is directed to lie 
taken, the Court may direct that, in taking the account, 
the books of account in which the accounts required to 
lie taken have been kept, shall lie taken as primd facie 
evidence of the truth of the mutters therein contained, 
with liberty to the parties interested to take such objec
tions thereto as they may be advised. This is a similar 
power to that conferred on the Court of Chancery by 
15 & lti Viet. c. 8li, s. 54 (r). The same principle is 
adopted for proceedings in county courts by Itule 8 of 
Order XXIV. of the County Court Buies, 1908.

hi) 2 B. & B. 933.
(</) IHgby v. Steadman, 1 Esp. 328.
(r) Thie power was exercised in Hanks v. Cartwright, Id W. R. 417, 

in the case of books of account kept by trustees to which the 
beneficiaries had access.
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Evidence in a Former Proceeding.

With regard to civil actions, it is a general rule 
that “ all evidence taken at the hearing or trial of 
any cause or matter may be used in any subsequent 
proceedings in the same cause or matter ” (*). But 
the admissibility of evidence taken at the hearing 
or trial of a former action stands on a different 
footing. Such evidence is only admissible—

(i.) if the issue is the same in both actions ;
(ii.) if the subsequent action is between the 

same parties as in the former action, or their repre
sentatives in interest ;

(iii.) if the other party or his predecessors in 
interest had in the former trial an opportunity of 
cross-examining the witness; and

(iv.) if the witness whose evidence it is sought 
to use cannot be called on the subsequent trial 
because he is dead, or insane, or out of the jurisdic
tion of the Court, or so ill that he probably will 
never be able to travel, or is kept out of the way 
by the other party, or, perhaps, cannot be found (/).

With regard to criminal proceedings, it very 
seldom happens that the same issue can ever be 
re-tried between the Crown and the same prisoner. 
When, however, this does occur, evidence given at 
the former trial may, it seems, be received at the 
subsequent trial on conditions very similar to, but

(«) Order XXXVII., r. 25 ; as, for instance, on a new trial. 
There is a corresponding rule in the County Court, Countv Court 
Rules, 1903, Order XVIII., r. 12.

(<) Hanover v. Homfray, 19 Ch. I)., p. 230 ; Strutt v. liovtnydon, 
ô Èsp. 50 ; Fry v. Wood, 1 Atk. 445 ; Doncaster v. Day, 3 Taunt. 
262.



325 Seconda K Y Oiial Evidence.

not identical with, those just set out with respect 
to civil actions.

Evidence given in the former action is only admissible 
so far as it relates to the issues which are common to 
both actions («). The parties in the two actions need 
not he identical ; it is sufficient if either of the parties in 
the former action owned the same property or repre
sented the same interest as that now owned or 
represented by the present plaintiff or defendant («•). 
But, if in the latter action, there is another party, who 
is neither a successor in title of, nor represented by, any 
party in the former action, the evidence will not he 
admissible against him (j). Anyone who heard the 
former evidence may depose to it ; except where it was 
the duty of the judge or other officer of the Court to 
take the evidence as a deposition or in some other 
formal record (//), in which case notice of intention 
to read such deposition or record must be given to 
tbe other side two days before the trial of the second 
action (z).

In criminal cases, no such evidence is admissible 
unless at the subsequent trial the same person is accused 
upon substantially the same facts ; for example, if a 
man acquitted or convicted of robbery with violence, be 
afterwards tried for the murder of the person robbed, 
then it can lie given, if it be shown that the witness 
is dead, insane («), or kept out of the way by the 
prisoner (5). It is not clear, however, that such evi
dence can be given in criminal cases where the witness

f«) Strutt v. Boringdon, su/ini ; Poe v. Derby, 1 A. & K. 783.
{»') Llanover v. I/omfray, 19 Ch. I). 224 ; Printing Co. v. Drucker, 

[1894] 2 (4. B., p. 803 : Evans v. Merthyr Tydfil Urban District 
Council, [1X99] 1 Ch. 241.

(r) Wright v. Doe, 1 A. & E. 3; Brou n v. White, 24 W. R. 4ü(>.
(//) Ex j>arte Newa/l, In re Nevnll, 3 Mont. & Avr. (Mi.
(z) Order XXXVII.. r. 3.
(ff) It. v. Eriswell, 3 T. R. 720.
\b) R. v. Sea i/e, 17 Q. B. 238, 243.
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is too ill to travel, or out of the jurisdiction. It cannot 
be given, apparently, where the only information before 
the Court is that the witness cannot be found (r). Should 
power hereafter be given to the Court of Criminal Appeal 
to grant a new trial, this matter will become one of con
siderable importance, and the doubts existing with refer
ence to it would probably soon be dispelled.

Depositions.

A deposition is the formal record of evidence 
given on oath, taken down by a magistrate or some 
officer of a Court, with a view to its being used in 
a subsequent proceeding. It is read over to the 
witness after it is written, corrected if necessary, 
and then signed by him. There are many kinds of 
depositions; they are used both in civil and criminal 
proceedings.

(i.) hepwitiom wider the Indictable Offence* Act, 
1848.

When anyone is charged with uti indictable 
offence, the case is usually investigated by a justice 
of the peace before it is sent for trial at the Assizes 
or Quarter Sessions. The justice of the peace may 
summon before him on this preliminary inquiry 
anyone whom he believes to have knowledge of 
the facts, and compel him to give evidence on oath. 
While such evidence is being given, the substance 
of it is written down by the clerk to the justices ; 
he should record every material fact stated by any 
witness, whether it tells for or against the accused.

(r) It. v. Scaife, suprd ; It. v. Hoyy, 6 C. & P. 176 ; II. v. Marshall, 
Car. & M. 147.
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As soon as it is decided to scud the case for trial, 
this officer reads over to each witness the notes of 
his evidence. This gives the witness an oppor
tunity of correcting or adding to them. The 
witness then signs the deposition as being correct. 
The depositions, with the exhibits, if any, attached 
to them, and the prisoner’s statement (</), are then 
remitted to the clerk of the Court in which the 
prisoner is to be tried.

If on the (lay of trial the witness is dead, or too 
ill to travel, or has become insane, or is kept away 
by the prisoner or his friends, the deposition of this 
witness can, after formal proof, be laid before the 
grand jury and also be read to the petty jury in 
Court.

If a prisoner has been committed for trial on the oral 
depositions of witnesses, it would he manifestly unfair to 
admit their depositions, although certified hy the com
mitting magistrate, to lie given in evidence against the 
prisoner, as long as the original witnesses can he pro
duced Ix'fore the jury, confronted with the prisoner, and 
subjected to the cross-examination of the latter, or his 
counsel in open Court; and such depositions are 
secondary evidence, which is admissible only in cer
tain cases where the original deponents cannot lie 
produced (<■).

It has recently been held that, where the inquiry has 
been commenced before one magistrate and completed 
before another, the second magistrate may, instead of 
taking the evidence tie nom, re-call the witnesses, have 
them re-sworn, read their depositions over to them, 
telling them to correct them if necessary, and then

(tl) As to the prisoner's statement, see ante, pp. Ill, 112.
(e) See post, pp. 328, 332.
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allow counsel further to examine and cross-examine the 
witnesses (/).

The admissibility of such depositions is regulated by 
the Indictable Offences Act, 1848 (g). It must be shown 
(1) that the deposition was taken in the presence of the 
magistrate and of the prisoner (Zi), and that the latter 
either cross-examined, or had an opportunity of cross- 
examining, the deponent. (2) That it has been signed 
by the witness and also by the magistrate. But where 
the witness was unable to sign, owing to injuries to her 
hands, but she assented to the depositions on their 
lieing read over to her, they were held admissible (i). 
(8) That it was made on oath by the witness, or on 
affirmation, in such cases only in which an affirmation 
is allowed. (4) That the deponent is either dead (A) or 
so ill as not to be able to travel (or is absent for 
certain other causes, as mentioned below*.

Only the first and last of these conditions are required 
to lie distinctly proved, and the last is usually proved 
first. The signatures, purporting to be authentic, are 
presumed to lie so until proved to be otherwise. The 
Christian name of the witness may be proved by anyone 
who saw the witness sign (/) ; and the deposition is 
declared, on the face of it, to be taken on oath. It is 
not enough to show that the deposition purports to be 
signed by the magistrate, but it must also be shown 
affirmatively by the prosecutor that the deposition was 
taken in the presence of the prisoner, and that he or his 
counsel or solicitor had a full opportunity of cross- 
examining the witness ; and when the prisoner is not 
attended by counsel or solicitor, it ought also to appear 
that the magistrate had asked him whether he would

If) Ex parte Bottomley, [1909] 2 K. B. 14.
(y) See Appendix.
(A) R. v. Watts, L. & C. 339; R. v. Holloway, 65 J. P. 712.

i») R. v. Holloway, siiiird. 
k) R. v. Butcher, 04 J. P. 808.

I) R. v. Foote, 26 1,. J. M. C. 79.
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like to cross-examine, and that he had allowed the 
prisoner sufficient time to consider what questions he 
would put (m).

The last condition does not contain all the circum
stances in which a deposition is generally admissible. 
Thus, before the statute, the dei>osition was received at 
common law, not merely on proof that the deponent 
was either dead, or so ill as to be unable to travel, hut 
if he was proved to have Iwcome permanently insane (u), 
or to lie actually insane at the time of trial with a 
possibility of recovery (<>). It neither was nor is neces
sary to show that the illness under which a deponent 
is suffering is of a permanent, or of more than a 
temporary, nature ; hut where the illness of the witness 
is proved not to Iw serious, the judge may and 
will, in his discretion, postpone the trial until he 
has recovered ; and this is the proper course whenever 
such postponement does not clearly clash with public 
convenience.

The illness must he real and serious, and there must 
either be a physical incapability of locomotion, or a 
probability that it might dangerously affect the witness’s 
health ( p). It is desirable, when it is possible, to prove 
this fact by a medical attendant, hut it may be proved 
by anyone who has seen and examined the deponent 
recently. The Court will inquire scrupulously and even 
suspiciously into all these circumstances before receiving 
the deposition ; and will reject it when the alleged 
illness appears to be not dangerous or serious enough 
to excuse the absence of the deponent. It is for the 
Court, in its discretion, to determine whether the 
alleged illness brings the case within the Act of Parlia
ment (q). Pregnancy may or may not be a source of

1
»i) I’er Platt, U., in It. v. Day, 19 L. T. 35. 
n) H. v. KrinvtU, 3 T. H. 707. 
d) 11. v. Marti,all, Car. & M. 147. 
ji) II. v. Day, ta/rd. 
q) II. v. Welling», 3 Q. B. If. 426.
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such illness (/■) ; insanity obviously is. Where a witness 
had an attack of paralysis, his deposition was read, 
although it would not have endangered his life to come 
into Court. In that case, however, the deponent could 
neither hear nor speak (s). The fact that a female 
witness was seventy-four years of age, and nervous, 
and (in the opinion of a medical witness) likely to faint 
under cross-examination, has been held not to amount 
to such inability to travel as to make her deposition 
admissible (0.

It is also settled that a deposition will be received if 
the deponent is proved to have been kept out of the 
way and prevented from appearing at the trial by the 
act of the prisoner or his agents, or by collusion with 
him or his friends (u). It is necessary to create by 
evidence a reasonable presumption that the prisoner's 
agents have Wn authorised or sanctioned by him to 
procure the absence of the witness. In such a case the 
deposition is evidence only against the prisoner who 
procured the absence of the deponent, and not against 
other prisoners in the same indictment who are not 
implicated in the collusion (*). Unless the absence of 
the witness is accounted for in some one of these ways, 
his deposition cannot be received. When the deponent 
is in a foreign country, his deposition cannot, on that 
ground alone, Ire read <y).

Each deposition strictly should be separately signed 
by the committing magistrate (r), but it is sufficient if 
the signature or signatures be placed at the end of the 
depositions, even though they are written on different 
sheets of paper, which are only connected by a pin (<i).

(r) It. v. Wetting», tu/ird.
(«) It. v. f'ucklnirn, Dears. & B. 203.
(t) It. v. Farrell, L. R. 2 C. C. R. 110.
(u) li. v. UutterUlge, 9 C. & P. 471 ; 11. v. Scai/e, 2 Den. 231.
(x) It. v. Scai/e, suprd.
(»/) It- v. Amlin, Dears. 012.
(z) 11 & 12 Viet. c. 42, s. 17.
(«) It. v. Parker, L. 11. 1 C. C. B. 223.
L.E. E E
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The depositions must lie taken in the presence both of 
the magistrate and of the prisoner (/>).

The depositions under this Act may lie taken at a 
hospital : it is not necessary for such a purpose that the 
magistrate should sit in his accustomed Court (r).

If the depositions are lost without fraud or gross 
negligence liefore trial, and cannot lie found after diligent 
search, they may lie proved by a copy produced and 
certified by the magistrate’s clerk (if) : or by an examined 
copy.

It is the duty of the clerk to the justices to record 
every material statement made by a witness ; hence the 
judge at the trial is always reluctant to admit oral 
evidence to the effect that a certain fact was stated on 
oath liefore the justices which is not found on the deposi
tions. Such evidence, however, is not, as a rule, 
excluded, though strictly it is not evidence (e).

Section 8 of the Criminal Law Amendment Act, 
18IÎ7 (/), provided, that if nil accused person calls, or 
desires to call witnesses :—

“The justice nr justices -hall. in the presence of such accused 
per*in, take tin- statement un nnth, 1m.th examination and cross- 
examination, of those who shall Is* so culled as witnesses by such 
accused person, and who shall know anything relating to the facts 
and circumstances ol" the case, or anything tending in prove the 
innocence of such accused person, and shall put the same into 
writing; and such de(msitinns of such witnesses shall lie read over 
to and signed resjieetively by the witnesses who shall have been 
so examined, and shall lie signed also hv the justice or justices 
taking the same, and transmitted in due course of law with the 
dejioeitione."

By a.fi of the Foreign Jurisdiction Act, 1 H'.lO < 17), a 
person accused of a crime cognisable by a British Court 
in a foreign country, is enabled to have the deposition of

(b) It. V. Vatu, L. & C. 389.
(<■) It. v. Katz, 114 J. 1*. NOT.
</) It. v. Klitllanl, il C. <V I'. 077.

(e) Parsaiië v. Itrnwa, 3 Car. & h *200.
(/) 30 & 31 Viet. c. 35.
(rj) 53 & 54 Viet c. 37.
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a witness for the defence taken, under certain conditions, 
in order that it may be put in evidence without calling 
the witness. And now by the Criminal Evidence Act, 
1898 (/i), the prisoner may himself give evidence on oath 
l>efore the magistrate if he thinks tit, and his evidence 
will be taken down in writing, and read over to him and 
signed by him and forwarded to the Court in the same 
manner as the depositions of other witnesses.

(ii.) Impositions umhr the Criminal Laic Amendment 
Ai t, 18(i7 (i).

This Act enables depositions to be taken for the 
perpetuation of testimony in criminal cases. It 
enacts that a deposition taken in accordance with 
its provisions may he produced and read as evidence, 
either for or against the accused, upon the trial of 
any offender or offence to which it relates—

(i.) If the deponent is proved to he dead, or if it 
is proved that there is no reasonable probability that 
he will ever he able to travel or to give evidence ; 
and

(ii.) If the deposition purports to be signed by 
the justice by or before whom it purports to ho 
taken; and

(iii.) If it is proved to the satisfaction of the 
Court that reasonable notice in writing of the 
intention to take such deposition was served upon 
the person (whether prosecutor or accused) against 
whom it is proposed to be read ; and

(iv.) That such person or his counsel or solicitor, 
had or might have had, if he had chosen to bo

(Ii) til & «2 Viet. c. 3«.
(t) 30 & 31 Viet. v. 35, r. G; see Appendix.

E E 2
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present, full opportunity of cross-examining the 
deponent.

Attention has already been called to this class of 
depositions under the head of “ Relevancy " (k).

(iii.) Depositions taken at a Coroner’s Inquest.

Although a coroner is not hound by any precise rules 
of evidence, and the issue at un inquest is what was the 
cause of deceased's death, and not whether his death 
renders any particular individual guilty of a criminal 
offence, yet if the jury find that someone is guilty of 
murder or manslaughter, their verdict is equivalent to 
the finding of a true hill against him by a grand jury, 
and he can he tried before the petty jury on that 
inquisition alone.

It is the duty of the coroner in such cases to take down 
the depositions of the witnesses in writing, which both 
he and the witnesses sign, and he must then, if the jury 
find a verdict of murder or manslaughter against an 
individual named, transmit the inquisition and the 
depositions to the clerk of assize or other proper officer 
before the trial of prisoners is due to commence (/). The 
person who is under suspicion can always give evidence 
at the inquest if he chooses, hut he is usually cautioned, 
before being sworn, that he is not hound to answer any 
incriminating questions (in).

These depositions are, under the common law, admis
sible at the trial if the witnesses do not appear (n). 
There are no statutory provisions on the subject. It 
is not clear whether the signature of both the coroner

(*) See ante, p. S8.
(/) Coroners Act, 1887 (50 & 51 Viet. c. 71), ss. 4, 5 ; see 

Appendix.
(in) Wakley v. f'ookr, 4 Ex. 511 ; I!, v. (iairtltrv]>, 59 J. P. 377 ; 

cf. It. v. iloyee, 1 It. & S. 311.
(n) See ante, p. 335. The Indictable Offences Act, 1848, does not 

app!y.
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and the witness must tie proved tiefore the deposition can 
be read (o).

It is doubtful whether a deposition taken in the 
absence of a prisoner or without his lieing afforded an 
opportunity of cross-examining the witness is admissible. 
Such a deposition was formerly admitted (yi), but the 
better opinion now is that it cannot lie received (iy).

The depositions are admissible between third parties 
to show there has been a judicial inquiry into the matters 
to which it refers ( /').

(iv.) Depotitiom of Children.

Section 28 of the Children Act, 1808 (»), provides that 
on the trial of any person on indictment for an offence of 
cruelty, or for an offence under the Offences Against the 
Person Act, 1861, ss. 27, 55 or fifi, or for an offence 
against a child or young person (t) under ss. 6, 42, 43, 
02 or 62 of the same Act, or under the Criminal Law 
Amendment Act, 1880, or for an offence under the 
Dangerous Performances Acts, 1878 and 1887, or for any 
other offence involving bodily injury to a child or young 
person, if the Court is satisfied by the evidence of a duly 
qualified medical practitioner that the attendance liefore 
the Court of the child or young person in respect of whom 
the offence is alleged to have lieen committed, would 
involve serious danger to the life or health of the child 
or young person, any deposition of the child or young 
person taken under the Indictable Offences Act, 1848, or 
under Part II. of the Children Act, 1808, shall be admis
sible either for or against the accused without further

(o) It. v. Enghuot, i Loach, 770.
(p) it. v. EriiortH. T. K. ut p. 71.'$; Bull. N. P. 242; it. v. 

Pure foil, Peake, Ev. 04.
(yj it. v. Higy, 4 K. A F. 10H5 ; it. v. IVihhaw, Car. A M. 145; 

Situ v. lirou n, 0 C. A P. 601: 1 Taylor, Ev. 339.
(r) It. v. Gregory, Iff L. J. M. C. 38.
U) 8 Edw. VII. c. 07.
(0 A child is n person under 14 years old; a young person 

between 14 and 10 years old : e. 131.
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proof if it purports to lie signed by the magistrate by 
and liefore whom it was taken, and if it is proved that 
reasonable notice of the intention to lake the deposition 
has been served on the person against whom it is pro
posed to be used, and that person or his advocate had, 
or might have had if lie had chosen to lie present, an 
opportunity of cross-examining the deponent («).

(v.) Depoiitiom under the Merchant Shipping Act, 189-1.

This Act applies to liotli civil and criminal proceedings. 
It enacts that whenever, in the course of any legal pro
ceedings instituted in any part of His Majesty’s dominions, 
testimony of any witness is required, any deposition that 
such witness may have previously made on oath in 
relation to the same subject-matter before any justice or 
magistrate in His Majesty's dominions or liefore any 
British consular officer elsewhere is admissible in evidence, 
provided that if such a proceeding is instituted in the 
United Kingdom or a British possession, due proof must 
lie given that such witness cannot i>e found in that 
kingdom or possession respectively. If, however, such 
deposition was made in the United Kingdom, it is not 
admissible in any proceeding instituted in the United 
Kingdom, and if it was made in any British possession, 
it is not admissible in any proceeding instituted in that 
possession. Moreover, if the proceeding is criminal, the 
deposition is not admissible unless it was made in the 
presence of the person accused.

A deposition so made must lie authenticated by the 
signature of the judge, magistrate, or consular officer 
liefore whom it was made, and he must certify (if the 
fact is so) that the accused was present at the taking 
thereof.

It is not necessary in any case to prove the signature
(if) A provision in almost identical terms is contained in s. 14 of 

the Prevention of Cruelty to Children Act, 1904 (4 hdw. VII.c. lj), 
as to offences under that Act.
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or the official character of the person appearing to have 
signed any such deposition ; and in any criminal pro
ceeding the certificate is (unless the contrary is proved) 
sufficient evidence of the accused having lieen so present.

(vi.) ]h‘i>osition» in Ciril (Vises.

The practice in respect of these- depositions is now 
regulated hy Order XXXVII. of tin- Rules of the 
Supreme Court (z). Rule ô of this Order enables 
the Master, where it appears necessary for the 
purposes of justice (if ), to make an order for the 
examination of any person before anyone whom lie 
appoints, and to enable either party to give such 
deposition in evidence in the action, upon such 
terms as he shall direct.

This general provision is, however, modified by Eule 19 
of the same Order, which provides that—

“ Except whore by this ( >rder otherwise provided, or directed by 
the < 'ourt or a judge, no d ^position shall be given in evidence at the 
hearing or trial of the cause or mutter without the consent of the 
party against whom the same may he offered, unless the Court or 
judge is satisfied that the deponent is «lead, or beyond the jurisdic
tion of the Court, or unable from sickness or other infirmity to 
attend the hearing or trial, in any of which cases the depositions 
«•ertified under the hand of the person taking the examination shall 
he admissible in evidence saving all just exceptions without proof 
of the signature to such certificate.”

Hence the very extensive power given hy r. 5 is 
seldom exercised, except in the cases specially mentioned 
in r. 18. Still there are other possible cases in which 
it might properly he exercised, e.g.t where the deposition 
is that of a witness to prove pro fonnd a relevant fact, 
and also when the consent of the opposite party is

(or) There are provision* almost identical in the Rules of the 
County Courts. Order XVIII., r. is, of the Rules of 1903.

(y) As to the practice under this ( )rder, see post, pp. 067 d seq.
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withheld maht fide. The sickness or infirmity men
tioned in r. 18 need not necessarily be permanent or 
incurable (z).

(vii.) liejuifitiont under the Extradition Attn anil the 
Fugitive Offender» .dot.

Depositions taken in foreign countries may he used in 
proceedings taken under the Extradition Act, 1870 (a), 
s. 14 of which provides, that—

“ Depositions or statements on oath, taken in a foreign State, and 
copies of such original depositions or statements, and foreign 
certificates of or judicial documents stating the fact «if conviction, 
may, if duly authenticated (A), be received in evidence in proceed
ings under this Act.”

It hfts been held to be unnecessary that the accused 
should have been present at the taking of the deposi
tions (r) : and the Extradition Act of 1873(d), s. 4, enables 
a magistrate of this country, when acting under an 
order bearing the seal of a Secretary of State, to take 
evidence for the purpose of any criminal matter pending 
in a foreign court or tribunal, whether the accused he 
present or not, but his presence or absence must he 
stated in the deposition.

By the Fugitive Offenders Act, 1881 (<•), s. 29, it is 
provided that—

“ A magistrate may take depositions for the purposes of this Act 
in the absence of a person accused of an offence in like manner as 
he might take the same if such person were present and accused of 
th«- offence before him.

1 >epositions (whether taken in the absence of the fugitive or 
otherwise) and copies thereof, and official certificates of, or judicial 
documents stating facts, may, if duly authenticated, be received in 
evidence in proceedings under this Act.

Provided that nothing in this Act shall authorise the reception 
of any such depositions, copies, certificates, or documents in evi
dence against a person upon his trial for an offence.”

(z) Duke of Flmufori v. Craushay, L. P. 1 C. P. (199.
(«) 33 â 34 Viet. c. 32.
(J‘ Authentication is governed by s. lo ; see Append x.
(<•) See It. v. (Sauz, 9 Q. It. I). 93.
(</) 3(1 «S 37 Viet. c. t>9 ; see Appendix.
(c) 44 & 43 Viet. c. (»9 ; see Appendix.
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Declarations as to Public and General Rights.

When an issue involves a question of public or 
general rights, or matters of public or general 
interest, the rule that hearsay or second-han.d 
evidence is inadmissible is subject to this exception. 
Declarations of deceased persons of competent 
knowledge as to matters of public or general 
interest are admissible. So is evidence of general 
reputation as to such matters, and also depositions, 
judgments, or other proceedings in former litiga
tion between different parties, in which the matters 
were discussed (/).

In the above eases, the declarations must have 
been made, and the general reputation must have 
existed, ante litem motum, i.e., before the date at 
which the controversy began which subsequently 
culminates in a law suit. A contention may be 
raised and a claim definitely formulated for years 
or even for generations before any legal proceeding 
is begun ; and evidence which comes into exist
ence during this interval is naturally viewed with 
suspicion.

There is no Us mohi till a dispute has arisen ; it is 
not enough that the right has vested, or that the 
cause of action has accrued, which afterwards 
becomes the subject-matter of litigation (if). The 
dispute must relate to the particular subject which

(/) Freeman v. Phillipps, 4 M. & S. 4H(> ; London Fiti/V. Clarke, 
Bull. N. P. 233 a ; Heed v. Jackson, 1 East, 3Ô5 ; Karl de la Burr v. 
Miles, 17 Ch. 1). 53.».

(</) The dictum of Alderson, B., to the contrary in H«ZArr v. 
Countess Beauchamp, 0 C. & P. at p. 561, is expressly overruled in 
Shedden v. Attorney-(/entrai, 2 Sw. & Tr. 170.
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is in issue in the subsequent litigation (A) ; though 
it need not be between the same parties (i).

The ground for its reception lies in the supposition 
that the universality and notoriety of the interests con
cerned remove the temptation and the ability to mis
represent, which would arise if such evidence were 
received in matters of merely private and personal 
concern. Accordingly, it is rejected wherever the point 
at issue appears to partake more of the nature of a 
private than of a public interest.

Thus a map attached to an old enclosure award, 
although admissible to prove that a particular road was 
a public highway, was held inadmissible to prove the 
lxnindaries of such highway in favour of a defendant 
charged with obstructing the same (A).

In IVright v. Doe (A), Coltman, J., said :—
“ The true line (says Duller, J., in II. v. Friswell) for Courts to 

adhere to, is that wherever evidence not on oath has been repeatedly 
received and sanctioned by judicial determination, it shall be 
allowed ; but, beyond that, the rule that no evidence shall be 
admitted, but what is on oath, shall be observed. . . . Evidence 
of opinion is admitted in some cases without oath, as, for instance, 
where reputation is given in evidence to prove a public right. . . . 
The principle upon which I conceive the exception to rest is this, 
that the reputation can hardly exist without the concurrence of 
many parties interested to investigate the subject; and such con
currence is presumptive evidence of the existence of an ancient 
right, of which, in most cases, direct proof can no longer be given, 
and ought not to be expected ; a restriction now generally admitted 
as limiting the exception is this, that the right claimed must be of 
a public nature affecting a considerable number of persons.”

And in the same case in the Exchequer Chamber (w), 
Alderbon, 13., said :—

“ The general interest which belongs to the subject would lead 
to immediate contradiction from others, unless the statement

(h) Freeman v. PhiUippê, 4 M. & 8. 480.
(i) Bulimic A ( 'u. v. Carry A Co., 3 Q. B. I). 350 ; J'ear ce v. Foster,

15 Q. B. 1). 114.
(Z) It. v. Ilerycr, [1894] 1 Q. B. 823; see also II. v. Bliss, 7 A. & 

E. 550; Mercer v. Benne, [1905] 2 Ch. at p. 500 ; Vyner v. Wirrall 
Rural f'ounril, 73 J. P. 242.

(/) 7 A. & E. at p. 300.
(m) 4 Ding. N. U. 528 ; and see 1'oe v. Tlumas, 14 East, 323 ;
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proved were true ; and the public nature of the right excludes the

iirobability of individual bias, and makes the sanction of an oath 
ess necessary.”

It was on this ground that Joyce, J., recently decided 
that where a former lord of the manor had written at 
the close of an inventory of his furniture a private 
memorandum to the effect that he had caused it to be 
“called in church" that the right of the tenants of the 
manor to use a certain church path across the demesmi 
was restricted to such as were “ tenants above wall," 
this private memorandum could not be used in evidence 
by the present lord of the manor to show that the right 
of way was in fact so restricted ; there being nothing to 
show that it was ever seen or heard of at the time it 
was written, by anyone except the writer, and conse
quently could not lie contradicted (»).

So evidence of reputation was received on an issue as 
to whether the public are entitled to fish in a certain tidal 
river (<>). Such evidence is also admissible in cases of 
local, as well as of general, public interest, but its value 
will depend on the vicinity of the witness to the locus 
in quo, and his personal knowledge of the surrounding 
circumstances.

“ In a matter in which all are concerned, reputation from anv one 
appears to be receivable ; but of cuuree it would be nlrnont wortfiless, 
unies* it came from iiersons who were shown to have some means of 
knowledge, as by living in the neighbourhood " (p).

The next important restriction on the rule under 
consideration, is contained in the principle that the 
declarations of deceased persons must be made and the 
general reputation must exist before the matter now in 
contest has become or appeared likely to become a subject 
of judicial controversy.

and the remarks of I.E III.ANC, J., in ll'wb v. Sparke, 1 M. & S. 
f>79; Cockle, 135; but cf. Karl nf Ihiuravtii v. Lleuel/pn, 15 Q. B. 
791 ; Cockle, 138 ; see post, p. 3411.

In) llrocklebank v. Thumpsun, [1903] 3 Ch, 314.
(o) Neill v. Duke nf Devonshire, 8 App. Cas. 135, ante, p. 115.
Ip) Per pAllKE, B., in I'reme v. Harrell, 1 C. M. & B. 928.
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In It. v. Colton (q), Damner, J., said :—
“ The reason why the declarations of deceased persons [are 

admitted] upon public rights, made ante litem matam, when there 
was no existing dispute respecting them, is that these declarations 
are considered as disinterested, dispassionate, and made without 
any intention to serve a cause or mislead posterity ; but the case is 
entirely altered post litem nwtam, when a controversy has arisen 
respecting the point to which the declarations apply. Declarations 
then made are so likely to bo produced by interest, prejudice, or 
passion, that no reliance can safely be placed upon them, and they 
would more frequently impose upon the understanding than 
conduce to the elucidation of the truth. It has, therefore, been 
wisely decided that evidence of reputation arising post litem motam 
shall not be admitted.”

The material date is the time when the question began 
to attract public attention as a controversy, not the com
mencement of actual litigation—the origin of the con
troversy, not the commencement of the suit. After the 
controversy has originated, all declarations are to he 
excluded, whether the controversy was or was not known 
to the declarant (r). Declarations, however, will not he 
excluded on account of their having been made with the 
express view' of preventing disputes (#), or in direct 
support of the declarant’s title (f), or from the declarant 
being in the same situation, touching the matter in 
contest, with the party relying on the declaration (ti).

There was formerly considerable conflict of opinion 
among the judges, as to the admissibility of reputation 
and the declarations of deceased persons to prove or dis
prove a claim of prescriptive right. In More wood v. 
}Vood(x)t where, in an action of trespass the defendant 
pleaded a prescriptive right, Lord Kenyon and Ash- 
iiVRST, J., held the question to he one of a private nature, 
and that evidence of reputation should therefore he

(y) .'1 Camp, at p 446 ; anil see Iliehanls v. Bassett, 10 II. & C. 657 ; 
and Freeman v. Phillipps, 4 M. & S. 407.

(r) Vex Sir James Mansfield, C.J., in Berkeley Peerage Care, 
4 Camp. 417.

(s) Berkeley Peerage Case, 4 Camp. 401 ; Cockle, 126.
It) Poe v. Paries, 10 Q. It. 325.
(it) Monk ton v. Attorney-General, 2 Buff. & My. 160.
(.r) 14 East, 328, n.
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rejected ; but Duller, J., and Grose, J., appear to have 
thought the issue to lie sufficiently of a public nature 
to let in the evidence. In the case of Il'ceAi v. 
Sjmrke (y), Lord Ellknuorough laid down the principle 
that when the right claimed does not curtail the 
general rights of others, being merely the claim of an 
individual against an individual, such evidence is not 
admissible. Traditionary reputation has been received 
as evidence of the boundaries between two parishes and 
two manors, but not of the boundaries between two 
estates (*).

In It. v. Sutton (a), the defendant was indicted for 
the non-repair of a bridge, and, to disprove her liability, 
offered a presentment of a jury in the reign of Edward III., 
by which it was found that they did not know who was 
liable to repair ; and this was held to be evidence of 
reputation for the defendant.

Reputation has been received in support of an im
memorial right of common, yur came tie vicinage so 
pleaded (fi). In Duke of Xe wealth v. Hundred of lirox- 
towe (<•), the question was, whether Nottingham Castle 
was within the hundred : and it was held that Orders 
made at the county sessions between 1054 and 1000, 
in which the castle was described as being within the 
hundred, were admissible, as the justices must be pre
sumed to have had sufficient acquaintance with the 
subject to which their declarations related ; and that, 
although contrary evidence that the castle was excepted 
from the hundred was given from Domesday Book and 
an old charter of Henry VI., the judge was right in 
telling the jury to act on the evidence of a more modern 
and continuous reputation. But when the question was 
as to the lights of the county of the city of Chester, as

(y) 1 M. & 8. 679 ; Cockle, 135.
(z) Xirholh ». I'arker, 14 East, 331, n.
(a) 8 A. & E. 516.
it) Pritchard ». I’owell, 10 Q. IS. 389.
(r) 4 11. & Ad. 273 ; Cockle, 141.
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between that city and the County Palatine of Chester, a 
decree by a Lord Treasurer and other persons who were 
not a competent tribunal, and who had no ])ersonal 
knowledge of the facts, except such as they derived 
from an irregular judicial proceeding, was held inad
missible evidence of reputation (</). So an extra-judicial 
report by a government surveyor, appointed by Queen 
Elizabeth, as to the lxmndaries of a manor, has been 
rejected as evidence of such boundaries. Lord Denman 
said :—

“ The surveyor does uot appear to have had any authority to 
institute the inquiry ; amt, Stripped of his authority, he has not 
merely no right to make any kind of return, hut the presumption
that he did make it full- to the ground. The paper may have ...... .
written liv any clerk idling in the office, from his own imuginati....
or compiled, possibly by some interested person in furtherance of 
a sinister object of liis own " (e).

An old survey of landed property, taken under the 
directions of a former proprietor, is no evidence that ho 
was entitled to it (/). And old surveys were rejected 
as evidence of the high-water mark at the time they 
were made (>j).

Declarations as to public or general rights may be 
either written or oral. If written they must be pro
duced from a proper custody, and must bear plain marks 
of authenticity ; they must also be shown to have been 
written or prepared by some person who had, or was 
likely to have had, some knowledge as to the matter of 
public interest in question.

In a case in the Exchequer Chamber (/i) (in 1854), on 
a question, in replevin, whether goods were taken in 
Norfolk or Suffolk, a map of Suffolk purporting to liavo 
been republished in 1700, with correctioni and additions,

fif) /toilers v. IVoail, '2 11. & Ad. 245.
(*•) Keans v. Taylor, 7 A. & E. at p. (127 ; Mener v. /tenue, [19051 

2 Uh. 5118.
(/) Oaniel v. fl'ifk#», 7 Ex. 429 ; but see Jenkins v. Dunraveu, 

jmst, p. 345.
ly) Aesheton-Smith v. Owen, [1900] 1 Ch. 179.
(A) Hammond v. /Iradstreet, 10 Ex. 390.
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by t.,« sons of J. K., from n map published in 1736 by 
J. K., who then took an accurate survey of the whole 
county, was tendered to show that the Ionia in quo was 
not in Suffolk. It was produced by a magistrate of both 
Norfolk and Suffolk, who had purchased it twelve or 
fourteen years previously, and before any dispute as 
to the boundaries had arisen. The Court rejected the 
evidence chiefly on the ground that the new editors did 
not appear to have had any personal knowledge of the 
subject, nor to be in any way connected with the district, 
so as to make it probable that they had such knowledge. 
The fact of the map lieing in the possession of the county 
magistrate was ho guarantee of its accuracy. So, too, in 
Bidder v. Bridget (i), which was an action to enforce com
monable rights, a note l>ook, called Bracton’s Note Book, 
from the British Museum, and a document forming part 
of the Cottonian MSS. in the same Museum, and pur
porting to be a register of Merton Priory, were rejected 
by Kay, J., on the ground that there was no evidence of 
their having been in such custody ns would entitle a 
Court to treat them as authentic. He also refused to 
admit in evidence, on the question of lioundary, the 
Ordnance map and certain maps from the British 
Museum, on the ground that they were only the 
opinions of map makers upon such information as 
they had at the time. In the same case, however, the 
judge admitted in evidence, for what it was worth, an 
entry in the church book of the parish of Beddington, 
made in 1678, of a note of an action in 1240, in which 
the parson of Beddington was one of the defendants, 
as an entry of an historical fact in which the parish was 
interested. The case went to the Court of Appeal, which 
agreed with the learned judge, ns to the non-admissibility 
of a copy of the register of Merton Priory, but did 
not express any opinion on the other matters above 
mentioned.

(i) M L. T. 529.
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The statement, especially where it is documentary, 
must contain a clear and unambiguous declaration con
cerning the disputed issue. It must relate directly to 
the existence of the right itself, and not to particular 
facts which may support or negative it. Thus, where the 
question was whether a certain road was public or private, 
a statement made by a deceased resident, that he had 
planted a tree to mark the boundary of the road, was 
inadmissible (k). In one case, to prove a public right of 
way over a manor, a map of the manor, which bad been 
made by a deceased steward of the manor, was given in 
evidence. The map showed lines made by the deceased 
witness which indicated clearly some kind of way over 
the locus in ijuo, but contained nothing to show whether 
the way was a public one, or only one of several occupa
tion ways such as existed in the manor. The map was 
clearly inadmissible to prove an occupation way, which 
is merely a private right ; and, there being nothing on 
the face of the map to show that it was a public way, and 
the map having been used only to settle the boundaries 
of the copyholds of the manor, it was rejected (/). A 
map of the manor produced from the manor house where 
it was usually kept, made by a surveyor conversant with 
the locut in ijuo and recognised by parish authorities for 
rating purposes, was in one case held admissible on a 
question of general right to the waste of the manor. The 
tithe map was also admitted in this case (m). An ancient 
survey of a manor has also been held admissible as to 
lands within the manor (h), and court rolls on a question 
as to a customary right to dig stones within the 
manor (o).

(k) R. v. Blits, 7 A. & E. 550 ; Cockle, 140; see Create v. Barrett,
1 C. M. & It. 925.

fZ) Pipe v. Fulcher, 1 E. & E. 111.
(w) Smith v. Lister, 04 L. J. Q. 13. 1.74 ; see also Attorney-General 

v. Autrobus, [1905] 2 Ch. 188; Vyner v. U’irrall Rural Council, 
73 J. P. 242.

(n) Jenkins v. Dunrairn, 02 J. V. 001.
(o) 1/tath v. Deane, [1905] 2 Ch. 80.
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The conversations of former tenants of a manor, and 
of other persons interested in it, have been held good 
evidence ns to the boundaries of the manor (p). A 
document purporting to lie a survey of a manor, while 
it was part of the possessions of the Duchy of Cornwall, 
and coming out of proper custody, was admitted by 
Lord Romilly («■/) as evidence of the lioundaries and 
customs of the manor ; although a survey of a manor 
belonging to Oliver Cromwell as his private property, 
and taken hy commissioners appointed by him, contain
ing also a presentment by a jury that certain dues were 
payable to the lord, was held inadmissible as a public 
document, or as reputation to prove such dues (r). In an 
action of trespass the question argued in the Exchequer 
Chamber («) was as to the property in a plot of ground 
which lay between the waste of the plaintiff and the 
estate of the defendant. The plaintiff offered evidence 
of statements made before any controversy arose, by his 
deceased tenants, who as such had exercised commonable 
rights over the waste adjoining the loan in quo, and 
other statements made hy deceased persons, who, although 
not tenants, were resident in the manor, and well ac
quainted with it. No evidence was given of an actual 
enjoyment of the right on the close by the tenants. 
Parke, 1$., said :—

“ If theqnestion had bis>n mm in which all the inhabitants of 
the manor, or all the tenant» of it or of a particular district of it, 
had been interested, reputation from any deceased inhabitant or 
ten nit. or even deceased residents in the manor, would have been 
admiss'ble, euch residents having presumably a knowledge of such 
local c istoms ; and, if there had been a common law rightfor every 
tenam of the manor to have common on the wastes of a manor, 
reputation from any deceased tenant as to the extent of those 
wastes, and therefore us to any particular land being waste of tho 
manor, would have been admissible. . . . This case is precisely in 
the same situation as if evidence had been offered that there were 
many persons, tenants of the manor, who had separate prescriptive

hi) lit«- v. Steeman, 9 (J, B. 296.
(</) Smith v. Karl llroionloie, I,. I!. 9 Eq. 241.
(r) llnkt of' Hem fort v. Smith, 4 Ex. 4ol).
(*) Karl of Vtmrui'cn v. Lltmllyn, lô U. B. Î91 ; Cockle, 1118.
L.E. F F
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rights over the lord'» wastes ; anil re]iutation is not admissible in the 
case of such separate right, each being private and deluding on 
each sejiarate prescription, unless the pro|s>sitiou can he sup|>orted. 
that, because there are many such rights, the rights have a public 
character, and the evidence, therefore, becomes admissible. Wo 
think this |io»itiou cannot be maintained. . . . We are of opinion, 
therefore, that the evidence of reputation offered in this case was. 
according to the well-established rule in the modern caw, inadmis
sible, as it is in reality ill support of a mere private prescription ; 
and the number of these private rights does not make them tube of 
a public nature."

In a later case (f) the Court of Appeal said that the 
question whether a piece of land was part of a common 
over which any one in certain parishes had a right of 
common, was a question of such general interest in the 
locality ns to let in evidence of reputation, and they held 
that The Earl of lhmraren v. Llewellyn was no authority 
to the contrary, as the issue in that case was simply 
whether a piece of land was the plaintiff’s or defendant's. 
Lindley, M.R., also said that I la r rich v. Queen'» College, 
Oxford («), shows that The Earl of Dmtracen v. Llewellyn 
does not go so far as is sometimes supposed.

On an issue whether or not certain land in a district 
repairing its own roads was a common highway, it has 
been held admissible, but slight, evidence that, before 
the point was litigated, the inhabitants held a public 
meeting to consider the repair of the way, and that 
several of them, since dead, signed a paper on the occa
sion. stating that the land was not a public highway (x). 
So the verdict or presentment of a jury summoned by 
a Court of competent jurisdiction to determine the 
boundaries of two manors is admissible evidence of 
reputation, in an issue as to the boundary of a third 
manor, which is conterminous with one of the former (y). 
Some of the remarks of the learned judges, in this last 
case, may appear to be at variance with the later case of

(<) Erana v. Merthyr Tyttil Urban District Council, [1899] 1 Ch. 
241.

lu) L. R. 6 Ch. 716. And see L. R. .1 Eq. 683.
Ixj llurructoityh v. Johnson, 8 A. & E. 99.
(y) Hrisco v. Lomax, 8 A. & E. 198.
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The Earl of Dun rarer■ v. IJetcellyn. Thus, Coleridge, J., 
states :

“On the question of lsiunlary between two owners, no doubt 
reputation is admissible."

Dut this observation must lie limited by the civcum- 
stances of the case, which concerned the boundaries of a 
manor, and not of private property. So an award, made 
in a private dispute, is not evidence of reputation (;).

The general doctrine was discussed elaborately in the 
case of R. v. Bedfordthire (a). There, on an indictment 
against a county for not repairing a public bridge, the 
defendants pleaded that A. was liable to repair a portion, 
ratione tain ne of the manor of 0. ; G. a certain other 
portion, ratione tenant of the manor of H. ; and T. the 
residue, ratione tenant of the manor of C. Evidence 
of reputation was tendered by the defendants to show 
that, by immemorial custom, the respective parties 
mentioned in this plea had repaired the respective 
portions. The evidence was rejected at the trial, 
apparently on the ground that the interests were of a 
private nature ; but the Court held that the evidence 
ought to have been received. Lord Campbell, after 
recognising the general principle, “ that public reports 
ought not to be held admissible so as to affect the rights 
of private persons,” proceeded to say :—

“ Upon the question here mint'll, nil the inhabitants of the county, 
who have property liable to bo asseseetl to the county rate, have an 
interest whether this bridge was to be repaired in part by the 
owners of certain lands, ratione tri,une ; such persons would be 
affected by the verdict of the jury ; and then there are others whom 
it would also affect ; viz., those who require the use of the bridge, 
and to them it is of iin|H>rtance u|ion whom the liability rests to 
repair the bridge. If a prosecution arises, heavy exjienses are sure 
to be incurred, and therefore such questions are certain to be dis
cussed, and a true reputation is very likely to exist. . . . Certainly, 
t he question objected to in this ease touches the rights of indiv iduals ; 
but then it also affects that of the county and the ratepayers. For

(z) Elion v. Heel, 10 A. & E. 151 ; Laity Henman v. Mackenzie, 
5 E. & B. 447.

(a) 4 E. & B. 535.
F F 2
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th(>ne reanoiiH, we think that evidence of reputation van improperly 
rejected."

Standard public historical works are admissible to 
prove a mutter relating to the kingdom at large (b), such 
as the death of a sovereign or the time of his accession. 
They are admissible to prove ancient facts of a public 
nature (r), although not to prove a particular or local 
custom (<f). Standard maps and charts which are offered 
for sale to the general public are admitted as evidence of 
general geographical facts, such as the relative position 
of countries, counties and towns : and distances (other 
than minute distances) may lie proved by the use of the 
Ordnance maps (e).

Peerages, army and navy lists, directories, calendars, 
or other non-official publications, are inadmissible.

Declarations in Pedigree Cases.

In actions where the relationship and descent of 
members of a family arc in issue, the rule excluding 
hearsay is waived to some extent, and the state
ments of deceased persons who were connected by 
blood or marriage with the family arc admissible 
to prove the pedigree, provided those persons were 
on terms of such intimacy with the family as to 
render it probable that they eould give accurate 
information on such matters. But no declaration 
made by a deceased person as to any matter of 
pedigree will be received, unless it first be estab
lished by other evidence that the declarant was 
legitimately related by blood, or was the husband

(l) Bull. N. P. 218.
if) Head v. Hi shop of Lincoln, [1892] A. C. 6.33.
(d) Stainer v. Droitwich, 1 Salk. 281.
(r) Mouflet v. Go/e, L. 11. 8 Ex. 3.3 ; but scj Hammond v. 

Bra'Utrcet, 10 Ex. 390, ante, p. 343.
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or wife of a person legitimately related by blood, to 
the party whose pedigree is in issue (/ ). More
over, such declarations, as in the class last 
mentioned, will be inadmissible, unless made ante 
litem motam.

It is for the judge to decide, ns a question precedent to 
the admission of the evidence, whether the declarant has 
lieon proved to have been sufficiently connected by con
sanguinity or affinity to the family in question.

Even then it is necessary that these relations should 
have been on terms of sufficient intimacy with the family 
as to render it probable that their information was 
accurate (17). The declarations of persons other than 
blood relations, and their husbands or wives, are not 
admissible. Thus, the declarations of deceased servants 
and intimate acquaintances are rejected </#), even though 
they were in the nature of dying declarations (i) ; nor 
are the declarations of illegitimate relations received (A).

The relationship of the declarant must lie established 
by other evidence before his statement can be proved (Z). 
The declaration itself cannot be used for this purpose.

“ The law results to hearsay of relations upon the principle of 
interest in the person from whom the descent is to lie made out; 
and it is not necessary that evidence of consanguinity should have 
the correctness required as to other facts. If a person says another 
is his relative or next of kin, it is not necessary to state how the 
consanguinity exists. It is sufficient that he says A. is his relation, 
without stating the particular degree, which ]sails]is he could not 
tell if askisl ; hut it is evidence, from the interest of the person in 
knowing the connections of the family; therefore the opinion of 
the ncighlsiurhissl of what passed among the acquaintances will 
not do ’ (m).

(/) Shmmbnrg Peerage t'asr, 7 If. L. Cas. at p. 3ti. 
iy}: Wkitelorke v. Haker, 1:1 Yes. 511.
(A) Johnson v. Lawson, it Moore, ls;i ; Cockle, 133.
(i) Doe v. /lit!g any, 4 II. & Aid. 33.
(A) Itne v. Horton, 3 M. & R. 3S.
(/) Her Lord Eldon, in the Herkeletj Peerage Case, 4 Camp. 419; 

L)/ell v. Kennetly, 14 App. Cas. 451.
(m) Her Lord Krski.nk, in Yonles v. Young, 13 Ves. 147.
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It was accordingly held that the declarations by a 
deceased husband as to his wife’s legitimacy are admis
sible, as well as those of her blood relations. Again, 
in Dot v. Randall (w), it was held that the declaration 
of a deceased woman of statements made by her former 
husband that his estate would go to J. F., and then to 
J. F.’s heir, were admissible to show the relationship 
of the lessor of the plaintiff to J. F. Best, C.J., said :—

“ Consanguinity, or affinity by blood, therefore, is not necessary, 
and for this obvious reason, that a party by marriage is more likely 
to be informed of the state of the family of which he is to become 
n member, than a relation who is only distantly connected by blood ; 
as, by frequent conversations, the fonner may hear the particulars 
and characters of branches of the family long since dead. . . . 
The declarations of deceased persons must be taken with all their 
imperfections, and if they appear to have lieen made honestly and 
fairly, they are receivable. If, however, they are made litrm 
nwtam, they are not admissible, as the party making them must 
be presumed to have an interest, and not to have expressed an 
unprejudiced or unbiassed opinion."

The statement of a wife as to lier husband's family, 
and that of a husband as to his wife’s family, stand upon 
the same footing (<>).

It makes no difference that the declarant is in the 
same position as the person tendering the evidence. 
Thus, the declarations of a deceased sister of the plaintiff 
as to their legitimacy have been received ( 71), but a state
ment by a deceased person who was twice married, which 
tended to invalidate his first and to establish his second 
marriage, has been rejected (</).

The term “ pedigree," in this connection, embraces 
not only general questions of descent and relationship, 
but also the particular facts of birth, marriage and 
death, and the times when, either absolutely or 
relatively, those events happened. All these facta, 
therefore, may be proved from hearsay derived from

<„) 2 M. & P. 20.
(0) See Shrewsbury Peerage Ou»e, 7 11. L. Cas. 20.
(/*) M>-' v. Italie», 10 (|. 1$. .‘114 ; MonkUa 1 v. Attorney-General 

2 ltus*. & My. 159.
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relatives. It has lieen doubted whether specific dates 
can be so proved ; but the preponderance of authority 
clearly is that they can be (r). The written memorandum 
of a father as to the time when bis child was born, has 
been received to prove when the infant would come of 
age (*) ; but in a settlement case the declaration of a 
father as to the place of his child’s birth has been 
rejected, it not being strictly a question of pedigree V). 
So, an order of removal was quashed for being founded 
merely on the pauper's own evidence as to the time and 
place of her birth, I «cause the statement was held to be 
one which she could not make of her own know ledge (11) ; 
but in Shielili v. Boucher(v), Knight Bri ce, V.-C., was 
of opinion that declarations of a person deceased as to 
what place his father came from would !>e admissible.

As to what are questions of pedigree, it has been said, 
on the authority of an old case (</) :—

“ Hearsay is good evidence to prove who is my grandfather, 
when he married, and what children he had, etc., of which it 
IB not reasonable to presume I have better evidence. So, to prove 
my father, mother, cousin, or other relation, beyond the sea, dead ; 
anil the common reputation and lielicf of it in the family gives 
credit to such evidence."

Hence the declaration need not be made by the 
deceased to the witness as of his own knowledge, pro
vided his information was derived from other members 
of his family. It may be, as a learned judge has 
expressed it, “ two deep,” or infinitely more remote in 
degree ; it is sufficient to show that a general belief has 
prevailed in a family. Thus, evidence that a person 
went abroad when a young man, and, according to the 
repute of the family, had afterwards died in the West

(r) //nines v. 1luilirie, 1 '111. 11. ]>. HIS.
(«) Her Lord EllehbouovuH, in Hue v. Huieliny, 7 East, -‘.HI. 
it) H. v. Hritlt, 8 East, 539.
(a) It. v. Ritk wurth, 2 11. 187 ; now sec .ill Sc 40 Viet. c. <11,

* (xj 1 De 0. & Sin. 40, il.
(y) itriminutr v. Str/fheue (Kent Assizes, 1607), Hull. N. P. 204, 

cited in note 1 j East, 294.



353 Secondary Oral Evidence.

Indies, and that the family had never heard of his being 
married, is strictly admissible to show that he died 
unmarried (z).

On this ground, not merely oral declarations of 
deceased persons connected with the family, but old 
family documents, genealogies, entries in family 
Bibles (<i), inscriptions on tombstones, or walls, or 
rings, if sufficiently authenticated as genuine, and as 
having been recognised as such by the family, will bu 
received (b). The admissibility of genealogies was dis
cussed in Davie» v. Lowndc»(c)t in the Exchequer 
Chamber. A paper purporting to be an old genealogy, 
having been offered as evidence of pedigree, Lord 
Denman said:—

“A pedigree, whether in the shape of a genealogical tree or 
map, or contained in a book, or mural or monumental inscription, 
if recognised by a deceased member of the same family, is admis
sible, however early the period from which it purports to have 
i>een deduced. . . . The reason why a pedigree, when made 
or recognised by a member of the family, is admissible, may be that 
it is presumably made or recognised by him in consequence of his 
]K»rsonal knowledge of the individuals therein stated to l>e relations, 
or of information received by him from some deceased members, 
of what the latter knew or heard from other members who lived 
before his time. And, if so, it may well l>e contended that if the 
facts rebut that presumption, and show that no part of the pedigree 
was derived from proper sources of information, then the whole of 
it ought to be rejected ; and so also, if there bo some, but an 
uncertain and undefined, part derived from reference to improper 
sources. But where the framer speaks of individuals whom ho 
describes as living, we think the reasonable presumption is that he 
knew them, and spoke of his own personal knowledge, and not 
from registers, wills, monumental inscriptions, and family records 
or history : and consequently to that extent the statements in tho 
pedigree are derived from a proper source, and arc good evidence 
of the relationship of those persons.”

But evidence of this kind is only admissible when 
questions of pedigree are directly in issue, not where 
they arise incidentally in the course of an action. Thus

(z) Jioe v. Griffin. lâ Hast, 293; Cockle, 134.
(a) Cf. Hubbard v. Lees, H. R. 1 Ex. 255.
(/») See The Fairfax Peerage Case, [1908] W. N. 22G.
(r) 6 Man. & G. Ô25.
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in an action for goods sold and delivered where the 
defendant pleaded infancy, it was sought to prove the 
plea by a statement contained in an affidavit made by 
the defendant's deceased father in a chancery suit to 
which the plaintiff was not a party, but it was held that, 
there lieing no question of jiedigree in the action, the 
evidence was not admissible (d).

In the lierkeleii Peerage Citsr (<■), on an issue as to 
the legitimacy of the petitioner, the three questions 
referred by the House of Lords to the judges were 
substantially (1) Whether the depositions made by A.'s 
reputed father, in a suit hy A. against 13., were evidence of 
pedigree for A., in a suit by A. against C. (2) Whether, 
in a similar case, entries made by A.'s reputed father in 
a Bible, that A. was his son, liorn in wedlock on a 
certain day, were inadmissible. (3) Whether such 
entries were inadmissible, if made with the express 
purpose of establishing A.'s legitimacy in case it should 
ever be called in question.

The points involved, therefore, were whether hearsay 
declarations of pedigree, made after a judicial controversy 
has arisen, are admissible ; whether an entry in a look 
made by a deceased relation is evidence ; and whether 
such an entry, if otherwise admissible, continues to be 
so when made with an express purpose of providing 
against a contemplated or impending controversy. It 
was held on the first point that the evidence was 
inadmissible, because it was made after an actual, 

.though not as yet a judicial, controversy bad arisen ; on 
the second, that it was strictly admissible, whether the 
entry was made in a Bible or any other book, or on any 
other piece of paper ; and, on the third, that it was also 
admissible, whatever objections there might be to its 
credibility.

Another important case on this subject is the Sutttx

(#/) Haim» v. Guthrie, 13 Q. Ü. I). MR.
(e) 4 Vamp. 401 ; Cockle, 120.
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Veeragt Cate (/). There, an entry made in her prayer- 
l*x)k,hy Lady Augusta Murray, of her marriage at Rome 
to the Duke of Sussex, was received, not as conclusive 
proof, but as a declaration made by one of the parties. 
In the same case, as already stated, evidence of declara
tions by a deceased clergyman that he had celebrated 
the marriage was rejected (as a declaration against 
interest).

In Lyell v. Kenneily (;/), the House of Lords held that 
certain proceedings in which one James Martin was a 
defendant were admissible to prove that in those pro
ceedings James Martin by his defence admitted that one 
Elspeth Duncan was his mother. Lord Selborne, in 
that case said :—

“With renpect to the proceeding* in 1766 in the Sheriff’* Court 
of Porth*hire i which were produced from the projter custody), 1 
consider them also admissible on the same principle on wnich 
answer* and decret'* in Chancery have lieen admitted by this IIou*e 
in lieemgo ca*e*. a* to matter* of podigree where the fact* of the 
IMHiigree were not in di*pute, but only incidentally stated."

In accordance with the rules recognised in the pre
ceding cases, a cancelled will of an ancestor, found among 
family papers, has been received as a declaration concern
ing the relations of the family (A); and so has an 
unexecuted will in the handwriting of the intending 
testator, which was treated as a statement of the fact 
of relationship, not merely as a statement of testamentary 
intentions (t). Pedigrees hung up in family mansions (A) ; 
a marriage certiticate kept hy the family (/) ; a genealogy 
made hy a deceased member of a family, even though 
purporting to ho founded partly on hearsay (w) ; 
engravings on rings (##) ; coffin-plates, and monumental

(/) 11 Cl. & F. 85.
(v) 14 App. Vu*. 487.
(h) Doe v. Karl of Demhroke, 11 Hast, 504.
(«') lie Lambert, 50 L. J. Ch. 122.
(£) f/utx/rv/Af v. Mom, Cowp. 591 ; Cockle, 134.
(/) Dots. Davie», 10 (j. It. 314.
(m) Moukton x. Attorney-#innral, ‘2 Hu**. & My. 147.
(») IWf* v. lui/wy, 13 Ve*. 144.
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inscriptions generally are regarded as admissible for what 
they are worth (o). Bacon, V.-C., once said of inscriptions 
on tombstones :—

“ In the ease of tombstone*, no doubt the publicity of the 
inscription give* a sort of authenticity to it, and if it remains 
uncontradicted for a great many years, it would, in the absence of 
every other fact in the case, be taken to be true ; but you cannot 
put it higher than that ” (p).

Not only hearsay declarations of deceased relatives, 
but also proof of the maimer in which a person has been 
brought up and treated by his family, will be evidence. 
In the Berkeley Peerage Case, Sir James Mansfield, C.J., 
said :—

“ If the father i* proved to have brought up the party as hi* 
legitimate son, this i* sufficient evidence of legitimacy till 
impeached ; and indeed it amount* to a daily assertion that the 
sou is legitimate ” (<y).

And in Goodright v. Moss (r) Lord Mansfield, C.J., 
said :—

“Supi>o*e from the hour of one child's birth to the death of its 
parent, it had always been treated a* illegitimate, and another 
introduced and considered as the heir of the family ; that would be 
good evidence.”

In Sturla v. Freccia (s), Lord Blackhurn said :—
“ Statements by deceased members of the family may be proved 

not only by showing that they actually made the statements, but 
by showing that they acted on them, or assented to them, or 
did anything that amounted to showing that they recognised 
them.”

Lastly, declarations of deceased persons to be admis
sible must have been made ante litem motam, even if the 
declarant was unaware of the controversy (f). On this

(o) Davies v. Lomule*, 0 Man. & G. 527.
(p) //attain v. Crou\ 19 W. It. 909.
(</) 4 Camp. 410; cf. Khajah llidayut Oollalt v. liai Jan Khartum,
Moo. Iud. App. 295.
(rj Cowp. 591 ; Cockle, 134.
(a) 5 App. Cas. 041.
(<) Berkeley Peeraye < 'ate, 4 Camp. p. 417 ; cf. Frederick v. Attorney- 

General, L. U. 3 P. & I >. 270; In re Turner, 29 Ch. D. 985.
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head it is only necessary lo refer to the declaration 
which has lieen already quoted, of Sir James Mans
field, C.J., in the Berkeley Peerage Cate, that the lit iiiotu, 
or beginning of the litigation, dates from the origin of 
the controversy, and not from the commencement of the 
trial («). When a question of pedigree has assumed such 
a degree of conflicting interest, that the declarant must 
lie reasonably presumed to he under the influence of 
undue partiality or prejudice, the disposition of the 
Courts is either to reject his evidence altogether, or to 
receive it only with the strict limitations as to credibility 
which are laid down by the judges in their answer to the 
third question in the Berkeley Peerage Cate. In a case 
of disputed descent from a lunatic, one of the claimants 
was allowed to give in evidence a deposition, made by 
a deceased relation of the lunatic liefore a Master in 
Chancery on an inquiry, to discover who was entitled by 
consanguinity to liecome committee. It was urged that 
the deposition was inadmissible as being made jiotl litem 
miitam ; but the Court held that it was admissible (r). 
In a petition for a declaration of legitimacy it was proved 
that A., the petitioner's grandfather (whose legitimacy 
was in issue), had claimed some property in the posses
sion of his reputed maternal uncle, but the latter said 
that he should defend any action which A. might bring, 
and communicated the circumstances to A.'s maternal 
uncle, and A. replied by le'ter that he wished to establish 
his legitimacy, hut took no further proceedings. Sir J. 
Hannen held that there was proof of the commencement 
of a controversy, so as to exclude subsequent declarations 
by any member of the family as to the marriage of A.'s 
father and mother (j).

(a) See uUn Uniter v. Mountgarrett. * II. L. < 'as. liü.'i ; Cockle, 129.
(c) (he v. (/<*»/, 29 L. T. (o', s.) 12S.
(r) Preiteriek V. Attorney.(ientral, L. It. 2 P. & I). 11N1.
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Declarations by a Patient as to his Symptoms.

Any statement made by a patient as to the state 
of his health, or as to his physical condition at the 
time of the statement, is admissible, whether the 
patient subsequently dies or recovers. In practice 
such statements are seldom received unless they 
were made to a medical man who was in attendance 
upon the invalid ; strictly, however, it would seem 
that such a statement can be reported by anyone 
who heard it whether it was made to a medical man 
or not. Hut only so much of the statement made 
on the occasion is admissible as relates to the 
symptoms and sufferings of the patient ; any narra
tive us to the events which reduced him to his 
present condition will be excluded; such events 
must be proved by primary evidence ; and no state
ment as to them can be received, unless it follows 
so immediately after the event that it can fairly be 
deemed part of the same transaction, in which event 
it becomes admissible as part of the “ lies Oesla ”(;/).

The leading case on this subject is Aveson v. Lord 
Kinnaird (.•). There the plaintiff sued upon a policy of 
insurance upon his wife's life, which had lieen granted to 
him by the defendants, on the faith of a declaration that 
the wife at the time it was granted was in good health. 
The defendants pleaded that this declaration was false 
to the knowledge of the plaintiff, and that the policy was 
therefore void. In support of this plea they called as a 
witness a woman who had visited the deceased a few days 
before the policy was granted and proposed to examine

(t/j .See finie, p. 08. 
(z) 6 East, 188.
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her as to statements made by the deceased woman on 
tliat occasion about her state of health at that time. The 
evidence was objected to, but Graham, 13., admitted it 
“ as in general any opinion of the state of health of a 
person must partly be formed on the accounts which 
such person gives of his complaints." The witness then 
proved that she found the plaintiff's wife in bed at 
11 o'clock in the forenoon, that the latter stated that she 
was very poorly, that she had been to Manchester a day 
or two before, that her husband had been insuring her 
life, that she was not well nor fit to go when she went, 
that it would be ten days before the policy could be 
returned, and that she was afraid she could not live till 
it was made, and her husband could not get the money. 
On an application for a new trial on the ground of mis- 
reception of this evidence, it was held that it had been 
properly admitted. In delivering judgment in this case, 
Lawrence, J., said («) :—

"As to the general ground of objcetion to the evidence as 
hearsay, it is in every day's ex|ierience in actions of assault, that 
what a man has said of himself to his surgeon is evidence to show 
what he suffered by reason of the assault."

So in It. v. Jot mum (fc), the accused was indicted for 
jwisoning her husliand. In order to prove that the 
deceased was in good health a few days before his death, 
evidence was afterwards admitted of a conversation held 
about that time between the deceased and the witness 
with regard to the former's state of health at that time.

(«) ti East, at p. 1118.
(6) 2 Car. & K. 3<M.
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DECLARATIONS IN COURSE OF DUTY.

In ejectment under a tax deed the plaintiff, to prove 
the taxes l>eing in arrear, produced the treasurer's books 
containing such an entry. It was held that this was 
sufficient jtrimA facie evidence and also that the recital 
in the tax deed and the advertisement in the Gazette was 
sufficient evidence of the amount of taxes due, hut not 
of the warrant to sell. Also, that s. 180 of 82 Yict. c. 8(1, 
Ontario, did not dispense with proof of the warrant or 
cast the burden of negativing its existence on the 
objector to it. Hutchiion v. Collier, 27 U. C. C. P. 249.

In an action of replevin for goods sold for taxes, the 
plaintiff having succeeded for want of evidence of any 
demand by the collector, defendants moved for a new 
trial on affidavits showing the discovery since the trial 
in the collector's blank receipt book, opposite to the 
receipt intended to have been given for these taxes, of a 
minute made by the collector Wrote January 21st, 
1864." The death of the collector was shown, but not 
when he died, nor when the entry was made, nor that it 
w as in the usual course of business to make such an 
entry. It was held that this would be insufficient to 
establish a demand. So far as being an entry such as 
the deceased collector was in the usual habit of making, 
it would rather seem from the evidence tendered at the 
trial that the town clerk had advised him in this 
instance to send a written notice, as if this was not the 
ordinary course, and, looking at the words of the minute
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it was somewhat difficult to say that the word “ wrote ’’ 
must, or ought to l>e interpreted—wrote to B. McNab a 
statement and demand of the taxes charged against him. 
Barton v. Corporation of Damian, 24 U. C. (j. B. 273.

The township clerk produced a copy which he swore 
was a true copy of a fence-viewer's award, the original 
being in his custody, llrhl, that such copy was admissible 
in evidence under C. S. of U. C. c. 82, s. (1, these awards 
being made by a statutable public officer, acting in a 
judicial capacity and which might affect a large i>ortion 
of the public and even municipalities. Wilson, J., thought 
that if the copy had been one delivered by the fence- 
viewer under the statute, it might be received without 
proving it to lie a true copy. See statute, p. til of the 
report. Warren v. Di n Lipjx't, 83 U. C. Q. B. 50.

In an action against sureties for a town collector, for 
his default in paying over a sum collected by him, it was 
held in the Toini of Wel/aml v. Brou n, 4 0. B. 217, that 
entries made by the collector on his rolls, in the 
discharge of the duties of his office, of taxes paid to him, 
were evidence against the sureties.

In the Common l’leas Division, it had been questioned 
whether these entries were evidence in the lifetime of 
the collector against the sureties. 3 0. B. 878.

The certificate of the commissioner for administering 
the oath of allegiance is evidence after his death ami 
that of the party taking it, to prove it administered, as 
part of the transaction of a public officer in the execu
tion of his duty. Doe e. d. MncFarlanr v. Limita y, 
Draper’s U. C. K. B. Reports, 128 (1830).

The question in dispute being the boundary between 
lots 3 and 4, the field notes of a surveyor, since 
deceased, of a survey made by him in June, 1827, for 
one B., was tendered in evidence, in which it appeared 
that he found a post which he treated as an original post
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between these lots. B., as appeared by the entry in the 
registry, became the owner of lot 2 in August, 1827, and 
of lot 3 in January, 1830. The notes were held ad
missible, if the survey was shown to have been made for 
a person interested in it of which there was evidence, 
as being an entry made in the course of business and 
in the performance of qiuiti public duties. O’Connor et 
al. v. Ihinn, 89 U. C. Q. B. 597. In this case the divi
sional court had held that the Held notes had been rightly 
rejected, it not being shown that the survey was made 
for the then owner of the lots. 37 U. C. Q. B. 430. 
On appeal, reported in 2 O. A. B. 247, it was held that 
the surveyor’s notes were not admissible in evidence, 
although he was dead. The notes were made in a book 
in which the surveyor kept a diary of matters private 
and professional, and the note referred to information 
got from a person named in reference to the boundaries 
of certain lots of land, and a charge against a Mr. Bolton, 
who it was not shown had any interest in either of the 
lots. At the time this note was made, surveyors were 
not under any obligation to make notes of surveys, and 
it was not proved that the note was made contempo
raneously with the transaction.

The Held notes of a surveyor, not made in the eiecu- 
tion of his duty as a surveyor, were held not admissible 
in evidence to show the boundaries between two lots. 
MacGregor v. Keillcr el a!., 9 0. H. G77, distinguishing 
liarrie v. Mmlir, 7 0. A. 11. 414.

There is nothing in ss. 34 to 37,11. S. 0., 1877, c. 14G, 
making a survey thereunder, or the placing of monu
ments conclusive whether right or wrong, and evidence 
may be received in contradiction. This was held on a 
Crown Case Reserved, from the general sessions, on an 
indictment for obstruction of a highway, being a town 
line between two counties. II. v. Cotbg, 21 0. R. 591.

See Palmer v. Tliornbeek, 27 U. C. C. P. 291, as to
L.e. o o
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the effect of a survey under 21 Viet. c. 64, and 25 Viet, 
c. 38.

The question in dispute at the trial being the 
Itoundary line between lots 11 and 12, affidavits were 
held properly rejected as to the line between lots 4 
and 5, and 14 and 15. One of these affidavits went 
to show that none of the side lines in this conces
sion had been run in the original survey, owing to 
a large swamp. This was held not to bo an affidavit 
within the statute Con. Stat. U. C. c. 93, s. 50, enabling 
a surveyor to administer an oath to every person whom 
he examines concerning any boundary, etc., etc., which 
such surveyor may be employed to survey. “ Evidence 
concerning any boundary " did not mean that no such 
boundary ever existed. Manary v. hath, 23 U. C. Q. 13. 
580.

It was held that entries in the diary of the surveyor, 
together with a small piece of map also produced, 
supposed to be his, which was all that remained in 
the Crown Lands Office, showing the lines in question 
run, and the trace of a blaze for a great part of the way, 
were evidence of the fact of the lines having been run by 
him in the manner in which he was directed to run 
them by his instructions which were produced, although 
there was no further evidence on the ground that the 
original lines had been run. Smith v. China* et al., 20 
ü. C. C. P. 213.

Sicorn Culler.
The certificate given under the authority of the 19th 

section of Chapter 46, Consolidated Statutes of Canada, 
was held to be receivable as evidence of the work 
done by the culler. Dobell v. Ontario Bank, 9 O. A. B. 
484.

In Anderson v. Anderson, 27 N. B. 432, entries in the 
handwriting of a deceased person in books of account,
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made in the ordinary course of hie businese, were held 
admissible under the New Brunswick Statute, c. 127, 
s. 38, of the Con. Stat., 1903, the first entry being 
admitted to be a payment on account of a land purchase, 
although the second of the entries was regarded by 
Tuck, C.J., as too indefinite to prove a payment on 
account of the land in dispute. It was further held that 
where an entry in the handwriting of a deceased 
person is primd facie against interest, it is admissible for 
all purposes, irrespective of its effect or value when 
received.

A. was married at St. Paul’s Church, Halifax, 1809. 
In the entry of the marriage in the church’s marriage 
register his name appears with the addition batr., a con
traction for bachelor. There was nothing to show by 
whom the entry of the addition was made, or that it was 
made in pursuance of a duty prescribed by statute.

It was held that the register, while admissible in 
proof of the marriage, could not be received as evidence 
that A. had previously not been married.

Qiuerc whether declarations in letters written ante litem 
motam between D. the son of A. and G. the son of C., in 
which D. recognised C.’s relationship to him, were 
admissible in D.’s lifetime, but, semble, that where primd 
facie evidence of C.’s legitimacy had been given, declara
tions in G.’s letters, he being dead, were admissible. 
Juhnitim v. Haze a, 3rd Trueman, N. B. Eq. 147.

Declaration» against Interest.

It was held in Bertrand v. Heman, 11 Man. 205, 
which was followed in Marshall v. May, 12 Man. 381, 
that on an interpleader issue to decide the title to a sum 
of money claimed by the plaintiff under an assignment 
from H. for the benefit of creditors as against the 
defendant, a judgment creditor of H who claimed the

o o 2
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money under it garnishing order, that evidence of the 
admissions of the judgment debtor was not admissible 
ns against the garnishing creditor, either on account of 
any privity between them or as evidence of declarations 
made by a party against his own interest, there being 
no proof of his death.

In an action for, among other things, an accounting, 
it was held that the trial judge was right in making 
an order under r. 8 of Order XXXII., Nova Scotia 
Judicature Rules, directing that books of account kept 
by an executrix and trustee which consisted largely of 
admissions made against her own interest, should be 
taken as prinui facie evidence of the truth of the matters 
therein contained. The order provides that the judge 
may give special directions with regard to the mode 
in which an account is to lie taken or vouched, and, in 
particular, may direct that in taking an account the 
books of account in which the accounts in question have 
been kept, shall be taken as primd facie evidence of the 
truth of the matters therein contained, with lilierty to 
the parties interested to lake such objections thereto as 
they are advised. Cairn* et al. v. Murray et al., 37 
N. S. R. 451.

The declarations of a deceased testator, respecting his 
age at the time of the execution of his will, are not 
admissible as evidence. This was held in line e. d. 
Stephen and Wife V. Font, 8 I ". C. (J. B. 352, in which the 
question to lie tried was whether Matthew Henderson 
was or was not of full age when he made his will. 
Robinson, C.J., said, he considered those declarations not 
admissible in evidence, for they regarded a fact of which 
he could not have any personal knowledge, namely, the 
exact time of his own birth, and they were declarations 
tending to confer a disposing power upon himself, and 
not therefore receivable on the ground of being against 
his interests. Declarations of the infant might be made,
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in sucli a case, for the express purpose of setting tip a 
will made or intended to he made by him.

In Unnni v. Morroir, 43 U. C. Q. B. 480, it was held 
that a will was sufficiently proved hy the execution 
and registry by the heir-at-law of a memorial of the will, 
it lieing a declaration against his proprietory interest, 
and he being dead at the time of the trial, and si ii.blf 
that this was good primary evidence, not only against 
the heir-at-law and those claiming under him, but 
against third parties.

In an action by an executor for money lent and 
advanced hy his testator, the evidence of indebtedness 
consisted of a receipt, signed by the testator, and found 
amongst his papers, in l he words following : “Received 
from my son, S. G., the sum of $48 for interest of 13 0 
at four per cent., due the first day of May next, 
according to agreement, which I cannot find, so I have 
put the receipt on this palter." Held, affirming the 
judgment of the Court Itelow («), that this was not 
admissible ns evidence against the estate of K. (>., the 
same not being an entry against the interest of the 
party making it. iVr Draper, C.J., “ Although the 
entry, by admitting the payment of $48, made hy the 
son to the father is an entry against the father's 
interest, yet the words which are relied upon to prove 
the plaintiff's case1 for interest on £800 at four per cent., 
due the first of May next, according to agreement ' form 
part of the same statement, and are as clearly for the 
lather's interest as the admission of receiving 48 dollars is 
against it, and more than that, the concluding words of 
the receipt, ' which I cannot find, so I have put the 
receipt on this paper,' show to my mind conclusively 
that the entry as a whole wits made to serve and main
tain the interest of the party who made it.” The learned 
judge continues with a reference to other circumstances

(a) See report in 22 V. C Q. It. 473.
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in suppoi t of this view. Oanttm v. She, 2 Grant E. Sc 
A. 868 (1864,'.

In a prosecution for bigam)', it appeared that the 
prisoner had executed a deed containing a recital of his 
having a wife and child in England, and conveying 
certain lands and premises to two trustees in trust to 
receive and pay over the rent and profits to such wife 
and child, but with a power of revocation to the prisoner. 
One of the trustees proved that, at the time of the 
execution of the deed, the prisoner had informed him 
that he had quarrelled with his present wife and had a 
law suit with her, that the place had Iwen bought with 
the first wife's money and he wished it to go to her, and 
that he had requested the witness to act as trustee, and 
to receive and pay over the rents and profits, but nothing 
bad been so paid over, nor Lad the witness ever written 
to or heard from such alleged wife. It was held that 
this was not sufficient evidence of the first marriage. It 
all rested upon the prisoner's declaration that he had a 
wife in England before the second marriage and had 
left her. The effect of the prisoner's declaration was to 
prevent the so-called second wife from having or making 
any claim upon him. The prisoner had, therefore, a 
plain and direct purpose to serve in making the declara
tion. There was no kind of proof but his mere word, 
which was apparently uttered for the bad purpose 
already stated, of the circumstances required to establish 
the charge of bigamy. The confession of guilt, without 
proof that there was ever such a woman as the 
alleged first wife, or that he was ever married to her, or 
that she was alive at the time of the marriage to the 
alleged second wife, and made also to answer some 
special purpose of his own, which he thought his con
fession would accomplish, did not constitute sufficient 
evidence of the marriage of the prisoner to the alleged 
first wife. This is the reasoning of Wilson, C.J. ; 
Gwynnk, J., concurred, adding that the deed executed
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by the prisoner alter he had quarrelled with the woman 
to whom he was lawfully married if he had not another 
wife living at the time, in which he professed to provide 
for a woman as his wife whom, as he alleged, he had 
left many years ago in England, reserving to himself a 
power of revocation, was quite consistent with the fact 
that the deed was executed to endeavour to defeat the 
woman to whom he was married of the alimony which 
she was seeking, and with the fact that there never had 
in truth been such a person as the woman referred to in 
the deed as his first wife. The prisoner’s admission, 
therefore, of having been formerly married could not be 
eaid to l>e an admission against his interest.

The execution of a release of dower being disputed, 
the defendant proved the handwriting of P., the sub
scribing witness, who was dead. The demandant, who 
alleged the release to he a forgery, offered to prove a 
declaration by P. that he had left the country because 
he had forged the demandant’s name, llehl, following 
Stohert v. Dri/ih n, 1 M. & W. 615, that such evidence 
was rightly rejected. Il<»e v. Ciiylcr, 27 U. C. Q. B. 270.

Declaration* at to Pedigree.

Before a stranger can be allowed to give evidence of 
declarations as to pedigree, made by a relative of the 
family, there must be shown first, the death of that 
relative; and secondly, the fact of his relationship to 
the family, which fact must be proved aliunde, and not 
by his own assertion. Doe e. d. Dunlop v. Suiroa, 
5 ü. C. Q. B. 284.

Dcjioaitioiii, etc.

In proceedings in 1881, for the extradition of a 
prisoner charged with having committed forgery in the 
United States, it was held that under s. 14 of the
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Imperial Extradition Act of 1870, the original depo
sitions were pro|»erly received, as the power given therein 
to use the original depositions was not qualified by s. ‘2 of 
31 Viet. c. 94, D. Ptr Patterson, J.A., hcimMc, that the 
right given hy said s. 14 to use copies of depositions is 
confined by g. 2 of 31 Viet. c. 94 to those cases in which 
a warrant has been issued in the United States upon the 
depositions.

It was also held that the foreign indictment wis not 
admissible in evidence against the accused, lt.v. Urmrur, 
6 O. A. R. 386.

In extradition proceedings, the information warrant 
and depositions were certified under the hand and seal 
of a justice of the peace of Oscoda township, in the 
county of Josio, in the State of Michigan. There was 
also a certificate under the hand of the clerk of the 
county of Josio and the clerk of the Circuit Court of the 
said county, and the official seal of the said Circuit 
Court, certifying that the said justice of the ]>eace was, 
at the time of signing his certificate, a duly qualified 
justice of the peace in the active discharge of the duties 
of his said office, and that his official seals were entitled 
to full credit. At the hearing before the county judge, 
before whom the extradition proceedings were had, one 
S. stated that he was the prosecuting attorney of Josio 
county, and all criminal prosecutions therein came under 
his care. He identified the papers, and that they were 
the depositions and copies of depositions relating to the 
trial, and that the justices who took the depositions were 
justices of the peace as alleged, and had jurisdiction in 
the premises.

It was held, that the documents were sufficiently 
authenticated. The term “ authenticated," as used in 
s. 9 of 40 Viet. c. 25, Dom., is in effect the same as 
“ attested " in s. 2 of 31 Viet. c. 94, Dom.
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It was also held that the depositions and statements 
admissible in evidence are not restricted to those made 
in resjiect of the charge upon which the original warrant 
issued. In re IVeir, Id 0. B. 889.

In extradition proceedings, on a charge of forgery, 
certain foreign depositions used were sworn to before 
E. G„ a justice of the peace for Cincinnati township, 
Hamilton County, Ohio. A certificate was attached 
commencing, “ I, Daniel J. Dalton, clerk of the Court 
of Common Pleas for Hamilton County," certifying as 
to the signature of E. G., and that he was a duly qualified 
justice of the peace for said county and entitled to take 
depositions of witnesses, etc., etc., and concluded, “ In 
testimony whereof I have hereunto set my hand and 
affixed the seal of the said Court at Cincinnati, etc. 
D. J. Dalton, by Richard C. Ilohner, Deputy." To this 
was attached the certificate of the Governor of the State 
of Ohio, under the Great Seal of the State, certifying 
that D. J. Dalton, “ whose genuine signature and seal are 
affixed to the annexed attestation was, at the date thereof, 
clerk of the said Court, etc., and that he is the proper 
person to make such attestation which is in due form, 
and that his official acts are entitled to full faith and 
credit.” The Court refused to allow an objection to the 
sufficiency of the depositions.

Itwas also said by Wilson, C.J.: “In these proceedings 
the evidence of interested parties need not be cor
roborated." In nr II. !.. 8 0. 1!. 888.

l’i>on a prosecution for uttering forged notes, the depo
sition of one Smith, taken before the police magistrate 
on a preliminary investigation, was read, upon the follow
ing proof that Smith was absent from Canada. One Boss 
stated that Smith had a few months before left her 
house where she had for a time lodged, that she, Ross, 
had since twice heard from her in the United States, but 
not for six months. The chief constable of Hamilton,
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where the prisoner was tried, proved ineffectual attempts 
to find Smith by means of personal inquiries in some 
places and correspondence with the police of other cities. 
Smith had for some time lived with the prisoner or his 
wife. It was held upon a case reserved, Cameron, J., 
dissenting, that the admissibility of the deposition was 
in the discretion of the judge at the trial, and that it 
could not be said that he had wrongly admitted it. Ii. 
V. Sebum, 1 O. R. 500.

See alto as to the sufficiency of the evidence of 
absence from the province to warrant depositions read 
in evidence. Heathcote v. Hughet, 18 N. B. 296.

An affidavit drawn up in a language not understood 
by the deponent may be read in Court, if it appears 
from the jurat that it was first read over and interpreted 
to deponent. In re Hong Yuk anil The Chinete Immigra
tion Art, 8 B. C. 118. It had been ruled otherwise In re 
Ah Quay, 2 B. C. 848.



CHAPTER IX.

SECONDARY DOCUMENTARY EVIDENCE.

If an original document for any reason is not 
produced in court, the party who relies upon it is 
in some cases permitted to prove the terms of it, 
either by putting in a copy of it or by calling some
one who has seen the original and recollects its 
contents. In other words, secondary documentary 
evidence may in itself be cither documentary or 
oral. And when any kind of secondary documen
tary evidence is admissible, all kinds are equally 
admissible. There arc no degrees of secondary 
documentary evidence.

The rules which govern secondary documentary 
evidence differ in some material respects from those 
which regulate secondary oral evidence. It cannot 
be said that in all cases there are no degrees 
of secondary oral evidence. Let us suppose that 
a witness, who gave evidence before the magis
trates on a criminal charge in the presence of 
the person accused, and whose deposition was then 
read over to him and signed by him as being 
correct, has died before the trial of the indict
ment, and that it is proposed to prove what ho 
then said by secondary evidence. It would be 
untrue to say that this could be doue by any kind 
of secondary evidence. None of the other witnesses 
who were called before the magistrates can come
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forward and state their recollection of what the 
deceased witness then said. Even a transcript of a 
shorthand writer’s note of what he said would be 
inadmissible. The only way in w hich his evidence 
can be reported to the Court is by the production 
of the official deposition in accordance with the 
statute (<i). The maxim, then, that “ there arc no 
degrees of secondary evidence,” though it was true 
no doubt at common law, is too wide in the present 
day so far us secondary oral evidence is concerned.

But it applies with full force to secondary docu
mentary evidence. If a material document has 
been lost or destroyed, secondary evidence can be 
given of its contents, and this can be done in many 
ways with equal propriety. The party who relies 
upon it can put in a f he has one. Any
one who ever read the document cun come forward 
and state his recollection of the contents ; so cun 
the writer of it. All these methods are equally 
admissible; no one of them is technically “better” 
than any other. But the absence of the primary 
evidence must first be explained to the satisfaction of 
the Court ; for all secondary documentary evidence 
is firimti fiwii' inadmissible.

Thus, if an action lie brought on a contract which is 
contained in a writing, the writing itself is primary 
evidence, and should he produced to show the terms of 
the contract. As long as it exists, and can ho obtained 
by reasonable diligence, no other written or oral evidence 
of its contents will he received ; hut if it he destroyed, or 
if it cannot he found after proper search, or if an adverse 
party holding it refuses to produce it after due notice,

(«) 11 £ lit Viet. c. -lit, n. 17, ante, p. Ultti.

OJE
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then either written or oral evidence may he given by 
anyone who ia acquainted with the contents of the 
written instrument. Again, a witness cannot he asked 
whether his name is written in a book ; but the book 
must lie produced, or its non-production he excused. He 
cannot be examined as to the contents of a letter, but the 
original must he produced and read (ii). Similarly, oral 
evidence of the words of a libel is inadmissible as long as 
the writing, or print, is producible. So where it appears 
that a representation or statement by a witness was 
made in writing, he will not he allowed to say what the 
statement was ; the writing must he produced to prove 
it. In all such cases oral evidence will he inadmissible, 
until it be proved that every endeavour has been used, 
without success, to produce the writing.

But as soon as the absence of the original document 
has lieen accounted for, any kind of admissible secondary 
evidence may 1)6 substituted for it. Thus, a lost deed 
may lie proved, either by an examined copy (c), or by 
oral evidence of anyone who can swear positively to the 
contents of the original. Therefore, where it appeared 
that a party held a copy of an original, which was not 
produced, it was held that he was not obliged to produce 
the copy, hut might give oral evidence of the contents of 
the original (<f). And a vendor is not hound to procure 
or produce a document which is of record in Scotland, 
but may give secondary evidence of its contents (r). So, 
in I)oe v. Iti»» ( f), it was held that oral evidence of an 
original might he substituted for an attested copy, which 
was tendered but rejected for want of a stamp. It is 
not, however, to l>e supposed that oral evidence of a 
document, although in some cases equally admissible 

(h) The Quern'» Caae, ‘2 B. & B. 2H6.
(r) But not by what purports to bo un attested copy, though the 

«loath ami handwriting of the attesting witnesses be proved [/Jrind- 
letj v. \\’ooilhou»e, 1 Car. & K. (147).

Id) lirown v. Wooiiman, 6 C. & V. 206.
(e) llalkett v. Earl of Dtnl/ei/, [1007] 1 Ch. 590.
(/) 7 M. & W. 102; Cockle, 103.
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with an attested or examined copy, is therefore entitled 
to the same credit; and it will he for a jury to place 
their own estimate on the value of the witness's 
memory.

Secondary evidence may he given of the contents of a 
lost will as well as of any other lost instrument (g). To 
obtain probate of a lost will not only must its contents 
be proved, hut also its due execution and attestation (h). 

But declarations made by a testator after the date of an 
alleged will are not admissible to prove the execution of 
the will, and they are equally inadmissible to prove that 
the will was executed in duplicate (i). So parol evidence 
is admissible to prove the contents of a written acknow
ledgment which has been lost (t).

It will be presumed, in the absence of contrary 
evidence, that the original was properly ►tamped, if it 
required to be stani|>ed (Z), and an unstamped copy will 
be good secondary evidence ; but neither at law (m) nor 
in equity (n) can secondary evidence of the contents of 
an unstamped agreement be given, even though it was 
destroyed by the wrongful act of the party objecting to 
such evidence.

But, in a recent case, the Court looked at a copy of an 
unstamped document, not as an agreement, hut as a 
document evidencing the terms upon which a defendant 
company proposed to sell if not restrained (o).

Secondary, even more than primary, documentary 
evidence requires a witness or witnesses to support

(j) Siujden v. Lord SI. Ltonardt, 1 P. I). 154; Cockle, 179; but 
see Wmlivard v. (lutditone, 11 App. Cas. 469.

th) l/nrrit v. Knight, 15 P. 1). Î70.
(t) Atkiutm v. Murrit, [ 1H97] P. 40; compare In the (limit «/ 

I.ti'jli, [11492] P. 82, where the will had lieen turn into piecea after 
the testator's death anil some of the pieces had been lost.

(A) Head v. Price, [1909] 2 K. B. 724.
(/) Murine luveitmmt Co. v. Haritide, I,. B. 5 H. L. 624.
(m) fiii'i’iner v. Wright, 2 B. & Aid. 478.
(n) Smith v. Henley, 1 Phil. 391.
(o) Matun v. Muter Tmctiun Co., [1905] 1 Ch. 419.
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it. This is so whether it is sought to substitute for 
the original either a copy of it or some person’s 
recollection of its contents. The original document 
itself must of course Ik- produced at the trial if it 
be possible to obtain it. Where it has passed 
through many hands, it must be carefully traced 
and its ultimate loss or destruction clearly 
proved (/>). Where there are several originals, 
each must be accounted for before secondary 
evidence can be given of any one {q). Next, a 
witness must be called either (a) to state that he 
had read the original and then to give his recollec
tion of its contents, or (b) to produce a copy and 
prove that it is an accurate copy of the original. 
For the latter purpose, it is generally necessary to 
cull the person who made the copy tendered in 
evidence, or a person who subsequently read that 
copy, compared it with the original and found it to 
be correct (r). Any party who seeks to put in a 
copy of a letter or other document sent to his 
opponent must prove that the document [which he 
tenders in evidence is a correct copy of that which 
was actually sent. It may be that that which is 
put forward as a true copy is only the draft of a 
letter which he meant to send, but eventually tore 
up ; that which he actually sent being an amended 
or extended version of it.

There are several kinds of copies. We have 
already dealt with four different kinds—examined

(/’) Fryer v. Oathereolr, 4 Ex. 262; Ailam* v. Kelly, By. & Moo. 
157.

fy) Fer Parke, B., in Ali von v. Furnival, 1C M. & R. 292.
(r) Fisher v. Sammla, 1 Camp. 193.
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copies, certified copies, office copies, and copies 
printed by the official printer—in the chapter on 
Public Documents (*). In the same chapter we 
have pointed out (/) that the probate of a will 
takes rank as primary evidence. It is indeed of 
superior efficacy to the original will itself, for it 
records the judgment of the Court as to the due 
execution of the will, and establishes the title of the 
executors to administer the estate of the deceased. 
There was formerly also a kind of copy called an 
exemplification, which is now practically obsolete. 
Formerly the judgment of any superior court of law 
or equity could only be proved in any other court 
by producing either the original judgment roll itself 
or an exemplification of it under the Great Seal. 
Both methods were costly ; and the exemplification 
—which was after all only a kind of édition de luxe 
of an office copy—has now been superseded by 
that humbler mode of proof («). Other kinds of 
copies are sometimes seen in court. The master 
will in a proper case order a party who is in 
possession of a material document to permit his 
opponent to take photographic or facsimile copies 
of it, c.ij., where there are corrections and inter
lineations in the original, or where one party 
denies that he wrote the original, though it pur
ports to be in his handwriting (x). And extracts 
from the business books of a trading company, of 
a banker and of a tradesman will in some cases

(») Ante, p. ‘249.
(t) Ante, p. 258.
(n) See Order XXXVII., r. 4, ante, p. 250.
{x) Davey v. Pemberton, 11 C. B. (n.s.) 028; Lewis v. Earl of 

Londesboruuyh, [1898] 2 Q. B. 191.
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be received iu evidence, if verified by a proper 
affidavit (;/).

It is important to determine what documents are 
copies and what are not. The draft of a deed or agree
ment is not the same thing as a copy of it, and cannot 
be read unless there he evidence to show that the 
original was copied from that draft, and even then the 
engrossment may have been altered before execution 
and without the corresponding alterations being made in 
the draft. But drafts endorsed with memoranda which 
showed that certain deeds were engrossed from them 
have been held good secondary evidence of the contents 
of such deeds (z). Where an edition of a newspaper is 
struck off the same type, any copy is primary evidence 
of any other, as also are lithographs from the same 
block, photographs from the same negative, or any 
copies produced by a process securing uniformity. None 
of these are copies in the legal sense of the word. They 
are all counterpart originals, and each is primary 
evidence of the contents of the rest (a). Counterparts 
stand on a footing superior to mere copies ; for they are 
primary evidence against the party executing them and 
those claiming under him, although no notice may have 
been given to produce the original. As against other 
parties to the contract they are only secondary evidence.

But although either a copy or oral proof of an original 
will he equally admissible as secondary evidence, the 
copy of a copy will never (in the absence of express 
statutory provision) (fc) he admitted, for it is one step 
farther removed from the original. Neither is anyone’s 
recollection of the copy derived from a perusal of it 
admissible, even though he proves that both original

(;/) See post, p. 374.
fz) Wahly v. Gray, L. B. 20 Eq. at p. 250.
(n) It. v. II'atton. 2 Stark, at p. 129; Jolm»on v. Ilndtrm, 7 A. & 

E. 233, n.
(h) Lie'jmaii v. P.-olei/, 1 Stark. 107.
L.E. H H
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and copy have been destroyed (<•). A duplicate copy 
stands on a different footing.

Secondary evidence of a document is only admis
sible in five cases :—

(i.) Where the original is lost or destroyed, or 
cannot, for any other reason, be produced in court.

(ii.) Where the original is in the possession of 
the opposing party who dees not produce it after 
due notice requiring him to do so.

(iii.) Where the original is in the possession of 
a third person who is out of the jurisdiction and 
refuses to produce it ; or who, being within the 
jurisdiction, has been duly served with a subjiœmi 
dmrs tecum, and yet rightfully refuses to produce it.

(iv.) Where the copy has been supplied by one 
party to the other during the course of the litiga
tion as being a correct copy of a material document 
in the possession of the former party.

(v.) By virtue of some Act of Parliament or I!ule 
of Court.

It will be seen that the first three of these exceptions 
rest upon the principle that the party who tenders a 
copy in evidence has done all that he can reasonably bo 
expected to do to bring the original before the Court. 
In the first case he must show that he has made a 
thorough and conscientious search for the missing docu
ment ; in the second, he must, a reasonable time before 
the day of trial, give his opponent explicit notice to 
produce the original ; in the third case he must do all 
in his power to induce the person who holds the original 
document out of the jurisdiction to forward it for pro
duction in court. The fourth case rests upon an

(r) Kveritu/ham v. Bounded, 2 Moo. & IÎ. 138; Brain v. Precce, 11 
M. tV W. 773.
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entirely different ground, namely, that the conduct of 
his opponent in supplying him with the document for 
the purposes of the trial amounts to an admission, if not 
to an estoppel ; and an admission is always evidence 
against the party making it, even though it relates to 
the contents of a written document. The last exception 
is based upon considerations of public utility and con
venience.

(i.) When a party has done every reasonable 
thing in his power to bring before the Court 
primary evidence of a document which was in his 
possession by searching for it without success in 
places where he would naturally expect to find it, 
he will then, and not till then, be permitted by the 
Court to give secondary evidence of its contents. 
So too where lie proves clearly that the original has 
been destroyed. When a document is alleged to 
have been destroyed by the opposite party, notice 
to produce it is necessary (</). The sufficiency of 
the excuse for the non-production of the direct 
evidence is always for the judge, even when it 
involves a disputed question of fact (c).

The search must lie bond tide and diligent (/). If 
there are several places of probable deposit, all must be 
searched (</). Every possible search need not be made, 
but every reasonable search will be sufficient (/i), and the 
search need not be recent or made for the purposes of 
the trial (/').

Thus, in order to show that reasonable search has

(./) I)oe v. Morris. :l A. & E. 411.
(<) tiathercole v. Mia//, 15 M. & \V. 319.
(/) H. v. I Mail i, 7 1$. & C. (>'20.
(y) Doe v. Laris, 11 ( '. li. 1035.
(//) Hart v. Hart, 1 Haro, 1.
(t) Fitz v. Rabbit8, 2 Moo. & B. GO.

n h 2
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been made for a lost indenture, a witness may l>e asked 
whether he has inquired of persons who were likely to 
know about it, and what answers were given to his 
inquiries (k). This is not regarded as hearsay ; it is 
evidence that reasonable search has been made.

Where for physical reasons it is impossible or highly 
inconvenient to produce the original, secondary evidence 
is admissible. Thus, if it is material to prove the 
inscription on a tombstone or an escutcheon, or where 
liliellous words have been chalked on a wall, oral 
evidence may lie given of the words, 1 «cause it is 
practically impossible to bring the tombstone, escutcheon 
or wall into court (Z).

(ii.) Again, if the document on which a party 
relics was not when last seen or heard of in his own 
possession, and there is good ground for supposing 
that it is or was in the possession of his opponent, 
he must, a reasonable time before the trial, servo 
upon his opponent or his solicitor an express notice 
to produce it at the trial (in). If at the trial the 
original is not produced when called for, he may 
then give secondary evidence of its contents. This 
is so, although the opponent may have a lawful 
excuse for refusing to produce it. If, for instance, 
the opponent succeeds in proving that the docu
ment is privileged from production (;i), the first 
party may put in a copy of that document if he has 
one, or prove its contents by any other secondary 
evidence. But this rule docs not apply where the 
document is privileged from production on the

(k) R. v. Braintree, 1 E. & E. 51 ; R. v. Kenilworth, 7 Q. B. ($42
(/) Bruce v. Nirolopnlo, 11 Ex. at p. 133 ; Mortimer v. M'Caltan, 

G M. «.V W. at p. 68.
(m) For Notice to Produce, see post, p. 67G.
(n) Calcra/t v. finest, [1898] 1 Q. B. 759 ; and see ante, p. 289.
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ground of public poliey (o), nor, it is submitted, 
when it is written “ without prejudice.”

The party who claims, under this head, to read a copy 
of a document must, in the first place, call on the 
opponent to produce the original. If it be not pro
duced, he must then prove that the document is in the 
possession of the opponent. This lie can easily do if it 
has been included in the latter's affidavit of documents. 
Next, he must prove that he gave the opponent notice to 
produce the original and that the notice was served a 
reasonable time before trial. Lastly, he must prove that 
the document which he now tenders in evidence is a 
true copy of the original. Then he will be entitled to 
have it read to the jury.

Where a prisoner was indicted for arson with intent to 
defraud a fire office, it was held that secondary evidence 
of the policy was inadmissible, as due notice had not 
been given to produce it (;i).

But in an action to recover a written document, oral 
evidence of its contents may be given, without previous 
notice to produce it. The writ in the action is a 
sufficient notice (</).

A solicitor may lie asked whether he has papers of his 
client in court ; and if by his answer, which is com
pulsory, he admits the fact, secondary evidence of their 
contents may be given if the originals are not pro
duced (r). If a solicitor be subpamaed to produce a 
document which he holds for a client, he may, in his 
discretion, refuse to produce it or answer any question 
as to its contents ; and the judge ought not to examine 
it to ascertain whether it ought to be withheld (*).

(") Home v. Bentinck, 2 B. & B. 130; Start V. Griffith, L. B. 2 
P. C, 42(1; see ante, p. 273.

(p) It. v. Kit eon, 1 leurs. 187 ; cf. It. v. Elwvrtliu, L. B. 1 C. C. B. 
103.

(}) Jolly t. Taylor, 1 Vamp. 143.
(r) Dwyer v. t'ollinë. 7 Ex. «39.
(«) Votent v. Super, 13 C. B. 231.
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Where a solicitor had been suhpœnaed to produce 
a deed which, at the trial, he refused to produce hy the 
express instruction of his client (f), the party by whom 
he was suhpœnaed then called another witness to give 
secondary evidence of the deed, hy means of a copy. 
The second witness stated that he had a copy of a deed, 
hut that he did not know whether it was a copy of the 
deed in question unless ho was suffered to look at the 
deed. It was then suggested that he should he allowed 
to look at the names of the parcels and the parties to 
the deed, in order to identify it. The first witness still 
objected, and it was also contended on the opposite 
side, that the first witness's client ought to have been 
called to show that he had given the prohibition, and 
that all sources of primary evidence had been exhausted. 
The judge, however, ordered that the second witness 
should be allowed to look at the indorsement of the 
deed ; and when the latter had thus identified it, the 
judge received the copy ns secondary evidence. An 
application for a new trial was made, on the ground 
that this evidence was improperly admitted ; but the 
■Court upheld the ruling of the judge on both points. 
Coleridob, J., said (») :—

“The second objection is, that the judge improperly overruled 
the privilege in the next step in the cause. There being some 
■doubt, when the next witness was railed, whether the draft which 
the witness was siicaking of was a draft of the deed in question, 
the judge, in order to ascertain that, conqielled the attorney to 
prtwluce the document for the purjswe of identification. It is 
contended it was a breach of the privilege to produce the deed in 
evidence for any purjsise whatever. But whether it is a breach of 
the privilege or not must depend upon the circumstances of each 
case. 1 quite agree that sometimes, as in ltraml v. Akrrman (r), the 
process of identification will lequire a disclosure of the contents of 
the deed ; and, if so, 1 think the inquiry must stop. But here 1 do 
not see that anything was done that had the effect of disc-losing the 
contents of the deed, or violating any of the secrets which the 
attorney had intiusted to him by his client. The indorsement

(<) riielpt v. Brew, 3 E. & B. 430 ; 23 L. J. Q. B. 140. 
(«) 23 L. J. u. B. at p. 143.
(«•) à Esp. 118.
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might ilinicwe that the decal was an assignment, but of what 
]iru]ierty and whether it was of the legal or e<iuitablo estate it % 
would not disc lose1. "

A solicitor woo was a witness to a deed is bound to 
disclose what takes place at the time of its execution (.r).

(iii.) If the original document be in the possession 
of a third person within the jurisdiction who is a 
stranger to the cause and who refuses to produce it, 
although duly served with a tubpeena ducts tecum for 
the purpose, then the right to give secondary evi
dence of its contents appears to depend on whether 
such refusal be rightful or wrongful. If it be a 
wrongful refusal, then it is said the remedy of the 
plaintiff is against the witness only (;/). If it be a 
rightful refusal, then secondary evidence is, as a 
rule, admitted, ns the plaintiff has done all in his 
power to produce primary proof (z).

But if a material document be in the possession 
of a person who is beyond the jurisdiction of the 
Court and who consequently cannot be compelled to 
produce it, the party relying upon it may give 
secondary evidence of its contents, provided he has 
informed the person outside the jurisdiction of the 
purpose for which the document is required, and 
done all in his power to procure the attendance of 
that person or the presence of that document at the 
trial.

(iv.) There is another and a somewhat anomalous 
exception to the rule that secondary evidence is 
inadmissible where there is primary evidence which

(r) Hobson v. Kent, 5 Esp. 552.
(?/) It. v. Llanfaetlily, 2 E. & B. 940; Cockle, 158.
(*) Mills v. Oddy, 0 C. & P. 728.
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ought strictly to be produced. If u material docu- 
• ment is in the possession of one party, and he or 

his solicitor delivers to the opponent a document 
which he represents to be a true copy of the 
material document, the copy so supplied is evidence 
against the party who supplied it, although the 
original is not produced and although no notice to 
produce the original has been given. For the con
duct of the party in supplying that copy to his 
opponent amounts to an admission of its accuracy, 
and to a consent that such copy, being supplied for 
the purposes of the action, should be used in the 
action without the necessity for strict proof. And 
it is not necessary to prove that the original was 
duly stamped (it).

This is an instance of the principle laid down in 
Slatterie v. Pooley (b). An affidavit of documents or an 
affidavit in answer to interrogatories made in the action 
is usually proved in this way—by merely producing the 
copy of the affidavit received from the other side. Such 
a copy is always indorsed with the name of the deponent's 
solicitor, whose act in forwarding it to the opponent 
amounts to an admission that it is a correct copy.

(v.) Lastly, by various Acts of Parliament or 
rules of Court, certain copies have been made 
admissible, although the originals are still in 
existence and could be produced. In some of 
these cases, however, the copy must be verified 
by affidavit.

(a) Stowe v. (Jaeriier, L. R. 5 Ex. 155, 151) ; Slatterie v. Pooley, 6 
M. a W. 6G4,

(b) 0 *M. & W. (>G4. This case will be found discussed in the 
chapter ou Admissions, jM*t, p. 444.
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The Documentary Evidence Act, 1845 (<•), so far as it 
refers to public documents, is virtually superseded by % 
the Evidence Act, 1851 (d), but, as the earlier Act 
extends to some private documents, it is subjoined :—

“ Whenever by any Act now in force or hereafter to be in 
force any certificate, official or public document, or document or 
proceeding of any corporation or joint stock or other company, or 
any certified copy of any document, bye-law, entry in any register 
or other book, or of any other proceeding, shall be receivable in 
evidence of any particular in any court of justice, or before any 
legal tribunal, or either House of Parliament, or any Committee of 
either House, or in any judicial proceeding, the same shall respec
tively be admitted in evidence, provided they respectively purport 
to be sealed or impressed with a stamp or sealed and signed, or 
signed alone, as required, or impressed with a stamp and signed, as 
directed by the respective Acts, made or to be hereafter made, 
without any proof of the seal or stamp, where a seal or stamp is 
necessary, or of the signature or of the official character of the 
person appearing to have signed the same, and without any 
further proof thereof, in every case in which the original record 
could have been received in evidence ” (c).

So, by 8. 8 of the Bankers’ Books Evidence Act, 
1879 (/), it is provided that :—

“ Subject to the provisions of this Act, a copy of any entry in 
a banker's book shall in all legal proceedings be* received as 
facie evidence of such entry, and of the matters, transactions, and 
accounts therein recorded,”

and by s. 7 that :—
“ On the application of any party to a legal proceeding a Court 

or judge may order that such party be at liberty to inspect and 
take copies of any entries in a banker's book for any of the 
purposes of such proceedings. An order under this section may 
be made either with or without summoning the bank or any other 
party, and shall be served on the bank three clear days before the 
same is to be obeyed, unless the Court or judge otherwise directs.”

A magistrate before whom criminal proceedings are 
pending is a Court within the meaning of the Act, and 
can therefore make an order under s. 7 (g).

It has been held by the Court of Appeal that such an
(r) 8 *9 Viet. c. 113, s. 1.
(d) Cited ante, p. 250. 
fe) See Appendix.
(f) 42 Viet. c. 11 ; see Appendix.
(</) li. v. King horn, [1908] 2 K. B. 949.
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order can be made ex jtarte, but that the judge ought to 
be careful about so doing (/i). No evidence is absolutely 
necessary, but the judge must lie satisfied that the entries 
in question are admissible in evidence in the action, 
and for this purpose evidence may be required (i). An 
order may lie made in England to operate in Scotland 
or Ireland and rice rerun (k). The making of an order 
at all is a matter of discretion with the Court, and an 
order was refused in an action of libel to defendants, 
who had stated that the plaintiff was a man of no means 
and who pleaded justification (Z). The Act includes 
“ ledgers, day books, cash books, account books, and all 
other books used in the ordinary business of the
bank ” (m). It applies to books in the custody or control
of the successors to the bank by whom the entries were 
made ; and a book is “ used in the ordinary business of 
the bank " within the meaning of s. 9 (n) of the Act, 
although it may not be in daily use, if kept for 
reference (o).

This Act cannot be used to get behind an affidavit of 
documents. Therefore, where a plaintiff, on making 
such an affidavit, had sealed up part of her pass books, 
and sworn that the parts so sealed up were not relevant, 
an application to order the plaintiff's bankers to produce
the entries in their books relating to the plaintiff's
account for the inspection of the defendants, was 
refused (p). A banker is only exonerated by s. 6 of 
this Act from personal attendance in Court when he 
craves the aid of and follows out the provisions of 
ss. 2—5 (q).

Ill) Arnolt v. Haye», 36 Ch. D. 731. 
(«) Ibid.
lk\ fx'iMHinn v l ink-, f 1 1 O. It
V, -....-................ —,---------------j. Q. B. 77.
im) 42 Viet. c. 11. 8. 9.

-------- - -------- -, L.~—j ». of Appeal
in South Staffordshire Tramways Co. v. Ehbsmith, [1895] 2 Q. 13. (3(39. 

{q) Emmott v. Star NeirsjKijier Co., supra.
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By the Revenue, Friendly Societies, and National Debt 
Act, 1882(f), s. 11 (2), the privileges of the last-men
tioned Act are extended to hanking companies to which 
the provisions of the Companies Acts, 1862 to 1880 
(now the Companies (Consolidation) Act, 1908 (») ), are 
applicable, provided they have complied with the require
ments of the Act under notice.

The principle established by the above Acts applies to 
„ the accounts of persons other than the parties to the 

proceedings (f). But the Court must he satisfied by the 
parly asking for the order that the entries are admissible 
ns evidence in the action, and the person whose account 
is sought to be inspected must be brought before the 
Court (n), before it will make an order under s. 7 of the 
Act (r) for inspection of the accounts of a person not a 
party to the action. The Court of Appeal has laid down 
that where the account is the account of a person not 
a party to and having no interest in the litigation, the 
Court will take care that the section is not made a 
means of oppression, and will protect such person 
against a roving inspection of his account («■).

So a banker is hound not to disclose the state of a 
customer's accounts, except upon a reasonable and 
proper occasion, and what is a reasonable and proper 
occasion is a question for the jury (x).

Again, by Order XXXI., r. 19a (1) of the Rules of the 
Supreme Court—

*' Wliore inspection of any business books is applied for, the Court 
or a judge may, if they or ho shall think lit, instead of ordering 
inspection of the original books, older a copy of any entries therein 
to fie furnished and verified by the alhdavit of some person who 
lias examined the copy with the original entries, and such affidavit

(r) 45 & 4li Viet. c. 72; see Appendix.
(») 8 Edw. VII. c. lif).
(<) Howard v. Iteall, 23 Q. B. D. 1.
(m) South Staffordshire Traimrays i'o. v. Khbmith, [1893] 2 Q. B. 

«69 ; I.'A one v. Wilson, [1907] 2 lr. It. 130.
(r) 42 Viet. c. 11.
(ic) 1‘oltork v. (inrle, [1898] 1 Ch. 1.
(.r) Hardy v. Yeasry, L. B. 3 Ex. 107.
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shall state whether nr not there are in the original lamk any and 
what erasures, interlineations, or alterations. Provided that, not
withstanding that such copy has been supplied, the Court or a 
judge may order inspection of the book from which the copy was 
made."

By s. 8 of the Judicature Act, 1894 (//), power was 
given to the Rule Committee of the judges of the High 
Court to make rules for regulating the means by which 
particular facts may he proved, and the mode in which 
evidence thereof may be given (a) on any application 
in matters relating to the distribution of any fund or * 
property, and (b) on any application upon summons 
for directions pursuant to the rules. The only rule 
which has been made under this power is r. 7 of 
Order XXX., which is that on the hearing of a sum
mons for directions, “ the Court or a judge may order 
that evidence of any particular fact, to be specified in 
the order, shall he given by statement on oath of infor
mation and belief, or by production of documents or 
entries in books, or by copies of documents or entries or 
otherwise as the Court or judge may direct.” This rule, 
which applies to the Chancery Division as well as to the 
King's Bench Division, embodies the only existing 
power enabling judges of the High Court to dispense 
with the technical rules of evidence otherwise than 
by consent (z). Apart from this rule the judge has no 
power to give to secondary evidence the effect of primary. 
Thus where an order required a party to admit “ a copy 
of a letter," it was held that the other party could not 
give it in evidence without first accounting for the non
production of the original (a).

(y) 57 & 58 Viet. c. 1(5.
fz) Jiaerlein v. ('bartered Mercantile Hank, [1895] *2 Ch. 488.
(a) Sharjie v. Lamb, 11 A. & E. 805.
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CANADIAN NOTES.

SECONDARY EVIDENCE OF DOCUMENTS.

' Where an objection to secondary evidence of a deed 
was either not taken, or is waived at the trial, it cannot 
be taken afterwards, and in such a case regularity of 
notices to produce and matters of the like kind are always 
presumed. Smith v. Smith, 2 Oldright, 303.

Where a party endeavours to prove, by oral testimony, 
the contents of a written document, the Court, before 
giving effect to such testimony, should be convinced that 
all the terms have been proven. It is not sufficient for 
the party undertaking such a duty to furnish evidence 
of certain clauses which support his claim, but he must 
set out the whole document so that the Court may be 
able to give effect to all its provisions, and that by 
testimony of the clearest nature. The document need 
not be set forth in its very words, but its exact sense 
and effect must be shown. Bo*» v. Jf’iltiamsou, 14 O. R. 
184.

A person who has received a letter, part only of 
which he stated related to the subject-matter of the suit, 
may, after destruction of the letter, testify as to the 
contents of that part, though he cannot state the words 
of the remainder of it, except generally that it had no 
reference to the question involved in the suit. McGibbon 
v. Burpee, 25 N. B. 81.

Xotice to Produce.
Defendant gave a notice to produce “ the several 

documents hereunder specified and all other documents,



3776 Canadian Notes.

etc., etc., relating to the matters in this cause.” The 
schedule specified all letters, etc., “and particularly 
certain orders given by defendant to plaintiff to forward 
the trees which the defendant was to sell to the plaintiff 
under the agreement between them, and which orders 
are dated in or about March, 1850.” The trial judge 
thought this notice to produce was too general in ils 
terms, and therefore excluded secondary evidence, hut it 
was held sufficient to let in secondary evidence of a letter 
written by defendant to plaintiff in March, requiring 
trees to be sent by a certain time.

It was also held that defendant, having put in a 
letter from the plaintiff to establish that he had received 
the trees for sale, was not bound by the plaintiff's 
statement in the same letter of the amount due for such 
trees. Leslie v. Morrison, 10 U. C. y. 11. 130.

Before parol or secondary evidence can be given of 
a note being received by the plaintiff in satisfaction of a 
claim for work done, the defendant must prove that he has 
given notice to the plaintiff to produce the note, lleitanl 
v. MeDemgM, !) V. C. Q. B. 0. 8.647 (5 Will. IV.).

In an action of trover for promissory notes, the 
plaintiff’s counsel, in opening the case, stated that the 
notes were left by the plaintiff with the defendant as 
security, and that they had been given up by him to the 
makers improperly before any demand on the defendant 
or refusal on his part to return them. It was held that 
no notice to the defendant to produce was necessary, and 
that the plaintiff was entitled to prove the contents of 
the notes w ithout showing the originals lost or destroyed, 
or laying any foundation for the admission of secondary 
evidence. Tilley v. Fisher, 10 U. C. Q. B. 32.

Search for Originals necessary.

In the case of lost deeds, it is always a question for 
the presiding judge whether sufficient search has been
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made for documents to justify the admission of secondary 
evidence as to their contents. In Itnsscll v. Fraser, 
15 U. C. C. P. 375, the witness, who was a son of the 
late agent of one of the grantors, stated that his father 
had possession of all the papers of the grantor relating 
to lands in Upper Canada, that he had searched through 
his father’s papers and the papers of the grantor, all of 
which were then in possession of himself and mother, 
that at the suggestion of the executors of the said 
grantor another person had searched among those of 
his papers deposited in a certain hank, as well as else
where amongst his private papers, hut that he had not 
applied to the heirs or legatees of the grantor, though 
ho had made every other inquiry where there was a 
probability of his finding the deeds in question ; nor had 
he searched among the papers of the other grantor, 
because he was a bankrupt, and the grantor among 
whose papers he had already searched was his assignee. 
Held, sufficient to justify the admission of secondary 
evidence as to the deeds in question.

In ejectment by trustees of a Wesleyan Methodist 
congregation for the parsonage property, it was proved 
that a search was made for the deed, from the patentee 
to the trustees at the parsonage house, its proper and 
usual place of deposit, and that an inquiry had been 
made of the minister w ho officiated there when the deed 
was supposed to have gone astray. None of the ministers 
formerly officiating there had any interest in the deed or 
the possession of it, and it was of no use to anyone 
unconnected with the present enjoyment of the property. 
Held, sufficient proof of the loss to let in secondary 
evidence and that the evidence of the subscribing witness 
ns to the execution of the deed and memorial with a copy 
of the memorial certified by the registrar was clearly 
sufficient secondary evidence. Trustees of Ainleyrillc 
Wesleyan Methodist Cliureli v. Grctcer, 28 U. C. C. 1’. 
533.



877./ Canadian Notes.

To lay the ground for secondary evidence of a letter, 
a search was made at the post office and at the hotel 
where plaintiff was staying, and also at plaintiff’s place 
in Toronto. A witness from the post office stated that, 
unless registered, they could not tell if any letter had 
come for the plaintiff, and that letters after being 
advertised were sent two months after their receipt to 
the Dead Letter Office at Ottawa, hut what was done 
with them there was not shown. It was held that 
secondary evidence was properly admitted without proof 
of a search at the Dead Letter Office. William» v. Grey, 
23 V. C. C. P. ML

It appeared that search for a will was made in the 
office in which it would have been had it been admitted 
to probate, in the different registry offices in the county 
in which the several parcels of land of which the testator 
died seised were situate, among the pai>ers of the owners 
of the several parcels, among the papers of the only 
executor of three named in the will who could he 
found, among the papers of the draughtsman of the will 
and among those of several of the devisees. It was held 
that this was sufficient to let in secondary evidence of 
the will. Brou-n v. Morrow, 48 U. C. Q. B. 486.

Where a deed has been traced into the actual 
possession of a party it is necessary to call him to 
account for it before secondary evidence can be let in, 
hut where doubt exists as to whether it was actually left 
with a party who has no interest in it, held sufficient to 
prove a search amongst the papers of the person who it 
was presumed last had possession of it. Barto v. Morrù, 
Cochrane, N. 8. 90.

Copies of three deeds were offered in evidence in 
MeCormack v. McBride, 28 N. B. 12. The affidavit of 
the plaintiff stated that the original deeds, copies of 
which were annexed, describing each of them separately, 
were not under his control, and he did not know where
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they could be found. It was held, against a dissenting 
judgment of Wetmore, J., that the affidavit was in
sufficient, and that it should have stated that neither of 
the deeds was under his control, etc.

In an action of ejectment for lands granted in trust 
and vested by act of the Assembly in the Diocesan 
Church Society, and by the society conveyed to the 
lessor of the plaintiff, a certified copy of the deed was 
put in evidence under Consolidated Statutes, c. 74, s. 14. 
Upon an affidavit of the vestry clerk of the corporation, 
stating that the original deed was not in his possession, 
and he did not know where it was to be found, this was 
held to be sufficient to admit the certified copy as 
evidence. Rector of A whirrr v. Kennedy, 2(i N. B. 88.

In Aiuley v. Breo et al., 14 U. C. C. P. 871, it was 
held that before secondary evidence could be let in, in 
reference to a deed supposed to have lieen lost, proof 
must lie first adduced that such supposed deed once 
existed, and " that it had lieen destroyed or lost and 
diligent search made therefor, and on the authority of 
(loiifih v. McBride, 10 U. C. C. P. 166, a memorial executed 
by the grantee was held to be no evidence of a deed to 
which it was supposed to relate.

In Soules v. Donovan, 14 U. C. C. P. 510, the 
plaintiff’s title rested on a deed from the sheriff, and he 
was non-suited for not producing or accounting for the 
non-production of the./?, fa., under which the sheriff sold. 
It was held, on the motion for a new trial, that secondary 
evidence of the./(.,/«. had been properly rejected, and the 
plaintiff properly non-suited, that every place should 
have been searched where there was reasonable ground 
for supposing that the Ji.fa. might be found, and that 
some of the sheriff’s papers having been left in the court
house, search should have been made among them 
before secondary evidence was admissible, but a new 
trial was granted on payment of costs, affidavits having

L.E. I I
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I men filed that diligent search had since been made in 
the court-house.

B., to whom a deed, proof of which was required, was 
made, was absent from the country, and the plaintiff 
proved a search with several of his relatives for the deed 
from P. to him, but it was not shown that he had lived 
with or left the charge of his papers to any of them. 
Secondary evidence being then admitted, he proved the 
existence of this deed and the execution by P. of a 
memorial of it which the deputy registrar produced. It 
was held that the search was not sufficient to let in 
secondary evidence, and if it had been, quaere, whether 
the memorial would have proved the deed as against the 
defendant. Covert v. Robin ton, 24 U. C. Q. B. 282.

A document was required in an action for specific 
performance of which the proper custpdian was Angus 
W. Campbell. He had returned to Scotland in 1881. 
Letters had been addressed to him and inquires made 
for him, and as to his whereabouts, hut information had 
not been received. It was held by the Supreme Court of 
New Brunswick that the inquiries were not sufficient to 
let in secondary evidence of the document. “ What the 
api>ellant should have done was this : ho should have 
stated in his letters to Angus and Miss Campbell, his 
sister, that he wanted this specific paper, and in his 
letters to Miles " (another party with whom communica
tion had been held), he should have asked for information 
as to Angus, stating that his object in making the 
inquiries was to obtain this document.’’ Additional 
expedients are suggested, but it is not certain that the 
suggestion is more than a sage counsel from the Chief 
Justice. The decision of the Supreme Court was that 
the inquiries made were not sufficient for the purpose of 
allowing the introduction of secondary evidence of the 
document. It was also held that the parol evidence was 
not sufficient, even if admitted. Porter v. Hale, 28, 
S. C. It. 265.
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Plaintiff in ejectment claimed under a mortgage 
from C. to 0. executed in 18f>(i. C., Iieing called, proved 
his execution of such a mortgage, and the memorial of it 
signed by him was produced from the registry office. 
He had last seen the mortgage with 0., the mortgagee, 
in 1857. 0. in 1859 became insolvent, and made an 
assignment of all his estate to F. He absconded to the 
United States shortly after, and was followed by F. It 
was not shown that F. had ever had the mortgage, and 
it appeared that in a suit against him and O. in Chancery, 
on behalf of the creditors, commenced many years after 
the assignment, and which resulted in the appointment 
of the plaintiff as receiver, F. produced the papers in the 
suit under an order of Court, and this mortgage was not 
among them. A search was proved to have been made 
in the master’s office, with the plaintiff's solicitor in 
that suit, and among the receiver's papers, hut not with 
()., who was still living in Michigan, nor with his 
solicitor in the suit. Held, that the proof of search was 
sufficient to let in the secondary evidence, for under the 
circumstances there was no presumption that O. 
retained the mortgage or took it to the United States 
with him. Uiinlon v. McPhuil, 82 U. C. Q. B. 480

i i 2



CHAPTER X.

KKAL EVIDENCE.

We have dealt with the oral evidence of witnesses 
and also with documentary evidence ; there remains 
the evidence of things other than documents, which 
is generally termed Real Evidence.

Whenever a question arises as to the nature, 
appearance, identity or condition of any physical 
object, the Court naturally desires that such object 
should, if possible, be produced for its inspection. 
The evidence thus addressed directly to the senses 
of the tribunal is obviously more satisfactory and 
reliable than verbal descriptions of such an object 
given by witnesses ; and the non-production of the 
thing itself is clearly a matter for comment and 
suspicion if it could have been produced in Court 
without great difficulty.

The law, however, will not in all eases insist upon 
the production or inspection of an original object 
with the same strictness as it does in the case of 
an original document. Nevertheless, whenever a 
thing is produced, it nearly always requires the oral 
evidence of some witness to establish its genuineness 
and materiality, e.ij., by explaining what it is, where 
it was found, and the meaning of the marks upon 
it, or by calling attention to anything else which 
indicates the use for which it was intended or to 
which it has been put.
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Heal evidence is a very important, and perhaps the 
oldest and commonest mode of proof, and is abundantly 
recognised in practice.

A well-known American writer says :—

“ Nothing is older or commoner in the administration of law, 
in all countries, than the submission to the senses of the tribunal 
itself, whether judge or jury, of objects which furnish evidence. 
The viewing of tho laud by the jury in real actions, of a wound by the 
judge where mayhem was alleged, and of the person of one alleged to 
be an infant, in order to fix his ago, the inspection and comparison 
of seals, tho examination of writings to determine whether they 
were ‘ blemished,’ the inspection of tho implements with which a 
crime was committed, or of a person alleged, in a bastardy 
proceeding, to l>e the child of another, are a few illustrations of 
what may be found abundantly in our own legal records and text 
books for seven centuries past*’ («).

Thus identification has been established to the satisfac
tion of the Court by tho production of a bullet which 
fitted an empty cartridge case ; of a portion of a ballad 
forming the wadding of a pistol, which corresponded with 
another portion of the same ballad found in the prisoner’s 
possession ; and of a portion of a knife blade, found on 
the prosecutor’s premises, which had obviously l>een 
broken from a knife in the prisoner’s possession (/>).

In an old case, related by Sir Matthew Hale, a man 
cleared himself from a charge of rape by exhibiting to 
the Court a frightful rupture which rendered the act 
practically impossible (<•).

Although the coroner’s jurisdiction is purely statutory 
and no statutory provision requires a view of the body, 
it is universally agreed that omission to view invalidates 
the inquest (d).

Again, in a case, tried before Holt, C.J., in ltiUG, a

(<f) Thayer, Vases on Evidence, 720.
(A) See Wills on Circumstantial Evidence, p. 100 et set/., for these 

ami other cases.
(<•) llale, Pleas of the Crown, I., 63d.
(</) See It. v. Clerk, 1 Salk. 377 ; II. v. Bond, 1 Stra. 22; II. v. 

Ferraml, 3 B. & Aid. 200; and I!, v. Iiiy/ani, o B. & S. 2Ô7. Tho 
view of the body is often of great value in establishing the 
identity of the deceased.
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witness was called to identify a person. “ If it be the 
same gentleman,” said he, “ his hair is reddish.” “ Pull 
off his peruke," said the Chief Justice. This having 
been done, Baron Powis told someone to look at it more 
particularly. Then an officer took a candle, and looked 
at his head, hut it was shaved so close that the colour 
could not lie discerned (c).

In more recent times, it has lieen held in an action 
for knowingly keeping a fierce dog(/), that the dog 
might lie brought into Court and shown to the jury to 
assist them in judging of its temper and disposition.

The photograph of a picture was produceil in an 
action for infringement of the copyright in the picture(g) ; 
and it is common practice to lay before the Court photo
graphs (A), plans, models, and the like, for inspection.

Another instance of “ real evidence ” is afforded by the 
rule requiring witnesses to give their evidence in open 
Court. Their demeanour and conduct under examination 
is frequently a valuable aid in arriving at the truth 
and understanding the matter in issue. The jury of 
matrons, summoned by the writ ilc venire intpiciendo, is 
another illustration of real evidence.

The Qourt may judge, to some extent, of the age, not 
only of things, hut of persons, from inspection. This 
matter is particularly dealt w ith in some cases by statute. 
Thus, the Summary Jurisdiction Act, 18711, provides 
that the expression “ child ” when used therein means a 
person who “ in the opinion of the Court before whom 
he is brought ” is under twelve (i). The Prevention of 
Cruelty to Children Act, 11104, provides that where it is 
alleged that a person charged thereunder is under any 
specified age and “ appears to the Court ” to he under 
that age, he shall be deemed to he under that age, unless

(f) It. v. Vuinjtiun, la How. St. Tr. ülj.
(/) l.intv. T<tt//or, 3 F. A. F. 731.
(«/) /.uca* v. William* <f- Sims, [ 1892 J 2 ( j. It. 113.
(//) .Sini M'Cn/loinfli v. Alitnn, [1908J 2 Jr. J{. 194.
(I) 42 & 43 Viet. c. 49, s. 49.
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the contrary in proved (k) ; and the Children Act, 1!K)8, 
contains a similar provision (Z).

Real evidence, however, like documentary, generally 
requires to be supported by the oral evidence of some 
witness. The mere production of a thing does not make 
dear to the Court its materiality and significance. Thus, 
if a bullet and pistol be produced, they of themselves 
tell nothing ; witnesses must be called to prove that the 
pistol was found in the pocket of the prisoner and the 
bullet in the heart of the murdered man ; then it is 
material to show by actual demonstration in Court, 
before the jury, that the bullet fits the pistol. There are 
many physical objects with respect to which the Court 
cannot form a correct opinion by unaided inspection. In 
many cases it requires the help of expert witnesses. 
Thus, it may be necessary to have expert witnesses to 
explain to the Court the appearance of a wound, the 
identity of, or difference between, samples of goods, or 
handwriting, and such matters. But, in all such cases, 
the articles should be produced to the jury, so that they 
may understand and test the reasons and opinions given 
by the expert witnesses. It seems that a judge may not 
decide a case merely upon his own inspection, without 
further evidence. In a recent case, an omnibus pro
prietor sought to restrain another omnibus proprietor 
from running omnibuses so painted as to l>e calculated 
to deceive passengers into the belief that they were the 
plaintiff’s omnibuses. The judge himself viewed the two 
omnibuses, and then stated that he was satisfied upon 
the evidence of his own eyesight alone, that the defen
dant’s omnibus was so painted and lettered as to be 
calculated to deceive passengers. It was held on appeal 
that the judge must be satisfied by independent evidence, 
and could not grant an injunction on his own view only (m).

(À) 4 Ktlw. VII. c. lf>, h. 17 ; sue Ap]>endix.
(/) 8 Htlw. VII. v. 07, s. 120; see Appendix.
(in) I,, (i. Omnibus ( '</. v. Liti’ell, I 1V01J 1 Ch. 107; Neoobservations 

un this ease, per Fauwkll, J., in Bourne v. Swan, [1003] 1 Ch. 211.
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Nevertheless, production of physical objects is not, as 
a rule, compulsory or legally required. This is so even 
though the object in question contain or bear upon it 
words or inscriptions material to the case, so long as it 
does not come within the legal idea of a “ document99 
(in which case, as we have seen, the document must !>e 
produced or its absence accounted for). Thus, in the 
well-known case of It. v. Hunt (11), on an indictment for 
conspiracy, certain flags and banners, bearing inscrip
tions and devices of a seditious and inflammatory 
tendency, were not produced, but were described by 
witnesses from memory. It was objected that such flags 
and banners should have been produced, but Abbott, C.J., 
said :—

“I think it wits not necessary either to produce the Hugs or to 
give notice to the defendants to produce them. The cases requiring 
t he production of a writing itself will bo found to apply to writings 
of a very different character. There is no authority to show that 
in a criminal case, ensigns, banners, or other things exhibited to 
public view, and of which the effect depends upon such public 
exhibition, must be produced or accounted for on the part either of 
the prosecutor or of the defendants. And in many cases the proof 
of such matters from eye-witnesses, speaking to what they saw on 
the occasion, has been received, and its conqtctency was never, to 
my knowledge, called in question until the present time. Inscrip
tions used on such occasions are the public expression of tho 
sentiments of those who bear and adopt them, and have rather the 
character of speeches than of writings. If we were to hold that 
words inscribed on a banner so exhibited could not be proved 
without the production of the banner, 1 know not upon what 
reason a witness should bo allowed to mention the colour of the 
banner or even to say that he saw a banner displayed, for the banner 
itself may be said to be tho best possible evidence of its existence 
and its colour.”

It may be diflicult indeed in some cases to determine 
whether a particular physical object with words upon 
it is a document or not. An object without any words 
or writing on it may apparently be a document, e.g., 
pieces of wood on which bakers, milkmen, and others 
sometimes indicate by mere notches the number of 
loaves or quarts of milk delivered ; and exchequer tallies,

(n) It it. & Aid. êfili.



K bal Evidence. 383

indicating by notches the amount of money paid (»). 
But, once establish that the object in question is not 
a document, then the rule applies that production is not 
strictly necessary. Its non-production is, at most, matter 
for comment. As Abbott, C.J., said, in the case last 
referred to (y») :—

“ Its proper effect would only lie to furnish matter of observation 
to the jury on the part of the defendants, that the prosecutor chose 
to offer only the fallible testimony of witnesses where lie had it in 
his power to produce the infallible testimony of the things them
selves.”

In the case of It. v. Fraud» (q), where the prisoner 
was charged with obtaining money by the false pretence 
that a ring was a diamond ring, and evidence was 
offered to the effect that he had on another occasion 
attempteil to obtain money by the false pretence that 
another ring was a diamond ring, it was objected that 
such other ring ought to have been produced. But 
Lord CoLEiuDGE, C.J., said :—

“ Though the non-production of the article may afford ground 
for observation more or less weighty, according to circumstances, 
it only goes to the weight, not to the admissibility of the evidence, 
and no (mention as to the weight of this evidence is now before us. 
Where the question is as to the effect of a written instrument, the 
instrument itself is primary evidence of its contents, and until it is 
produced, ortho non-production is excused, no secondary evidence 
can be received. But there is no case whatever deciding that, 
when the issue is as to the state of a chattel, t.y., the soundness of 
a horse, the production of the chattel is primary evidence, and that 
no other evidence cun bo given till the chattel is producod in Court 
for the inspection of the jury. The law of evidence is the sumo in 
criminal and civil suits.”

The non-production, however, of a material physical 
object, where such production is possible, is ground for 
suspicion or comment. Thus, in the well-known leading 
case of Armory v. Delamirie (r), where a chimney
sweeper's Iwy who had found a jewel sued a goldsmith

(<-) See Best, Ev„ (1902) p. 197, u.
I>) K. v. Hunt, 11 B. iV Aid. at p. û7ü.

(</) L. R. 2 <’. ('. It. 128.
(i) 1 Strange, jilt.
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for detaining it, as the goldsmith did not produce the 
jewel at the trial, 1’batt, C.J., directed the jury—

“ Unless the defendant did produce the jewel, mid shew it not 
to 1*' of theliiicst water, they should presume the strongest against 
him, and make the value of the boat jewels the measure of their 
damages : ”

which they accordingly did.

But no suspicion can of course arise where it is 
physically impossible to produce the original object in 
Court, as, for instance, where a question has arisen 
concerning buildings, walls, boundaries, rights of way, 
or locality. To meet such cases provision has been 
made for inspection or view, even before trial, both in 
criminal cases and in civil cases (s), whether depending in 
the High Court (t) or in the County Court (it). Apart 
from such provision there is apparently jurisdiction at 
common law to adjourn the Court during a trial in order 
to allow the jury to view the property (x), even after the 
judge has summed up (//). This matter is more particu
larly dealt with later (z). But whether the judge or jury 
has viewed the premises or not, secondary evidence is 
always admissible as to the condition of any immovable 
property.

Thus, the report of a surveyor will be received as to 
the state of repair of a house ; and anyone may inform 
the Court what words have been carved or inscribed 
upon a tombstone or a wall (a). So models, maps, and 
plans are constantly produced in Court and proved to 
be correct by the persons who made them. They are 
then secondary real evidence.

(«) (I (loo. IV. c. ."ill, ». 2:1.
(t) It. 8. A1., Order L., it. .*i—u.
(a) I’. I’. Rules, Order XII., it. :|, 4.
( - ) /’. v. Wltullt */, 2 i’ur. & K. .‘170.
(</) It. v. Marlin. I,. II. 1 (’. V. It. ;I7S.
(..) See /aml, |i. Ii,"i2.
(a) ttran v. .Ve<Vey|| Itx., III |i, I;|:|; Murlunrr v. ,!/*#'allai*, 

li M. & W. ut p. US.
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CANADIAN NOTES.

ItEAL EVIDENCE.

The action lieing for injury to the leg liy collision 
with the train of the defendant company, plaintiff' was 
allowed to show his leg to the jury, the trial judge telling 
the jury that they must not look at the leg and draw any 
conclusion from the appearance of the leg, or from the 
leg itself, hut it was only exhibited for the purpose of 
enabling the doctor to explain to them the nature of the 
injuries more satisfactorily than he otherwise could. 
“ Your conclusion is to he drawn from the evidence of 
the doctor, who uses the leg merely for the purpose of 
explaining to you where the injuries were, and of what 
nature they were."

On the appeal it was held that this direction was 
unexceptionable and more restricted against the plaintiff 
than would bo warranted by the American cases. “ In 
England, there is a strange silence on the subject. Only 
one case is to l>e found, which is merely noted in the 
Timi* newspaper of February 16th, 181)1, and not 
reported, wherein Mr. Justice WmuiiT refused at niai 
priu* to permit a wound to be shown to the jury. I 
confess that I see no objection whatever to the rule of 
practice which obtains in the courts of the Union, 
tersely expressed in a late case in Illinois, thus: “It is 
within the discretion of the Court to allow the plaintiff 
to exhibit hi the jury his injured limb or body for the 
purpose of being examined thereon by a physician."
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iioYD, C., Southerner v. Canatliait Puei/ie llail. Co., 24 
O. A. B. 203.

In Ijauijldm v. llaney it was hold that, in an action 
to recover damages for alleged malpractice, the plaintiff 
was not entitled to show to the jury the part of his body 
in question, for the purpose of enabling them to judge 
as to his condition. In this case, the case of Soniheryer 
v. Canadian Pacifie liail. Co. was approved, but distin
guished. Per Osler, J.A. : “ I have been favoured with 
a perusal of the learned Chancellor's judgment in that 
case, and 1 may lie permitted to say that 1 agree with 
what was there decided. It was held that the plaintiff 
might show the jury the injured limb or body, for the 
purpose of being examined thereon by a physician. The 
jury were told that they were not to look at the limb and 
draw any conclusion from its appearance. It was only 
for the evidence of the doctor, who asked to see it, in 
order that he might explain the nature of the injury 
more clearly. This seems to me free from objection, but 
it was not what was done in the case before us. The 
plaintiff was allowed to exhibit his leg, apparently for 
no other purpose than that the jury might see it, quite 
unconnected with the medical evidence of his condition, 
which was undisputed, and they were not warned that 
they were not to draw any inference of negligence from 
its appearance. It seems to me that this was a course 
which the defendant might well complain of, and that it 
was calculated to prejudice him extremely with the jury. 
The difference between a delilierate and studied exhibi
tion of this kind, and the casual and necessary view 
which a jury must have of parts of the body always 
exposed to view, hardly needs to be emphasised. A 
recent case on this subject is Hall v. Maintint, lHiMI, 
(Iowa), 34 L. B. A. 207." I.ant fit I tit v. Harrey, 24 
O. A. B. 438.



CHAPTER XI.

PRESUMPTIONS.

The law, as we have seen, does not require that 
all faets should be strictly proved or proved up to 
the hilt. The burden of proof in Court is often 
lightened by—

(i.) Presumptions,
(ii.) Admissions, and 
(iii.) Estoppels.
These will be dealt with in this and the two 

following chapters.

A presumption is an inference as to a matter of 
fact which a judge draws, or directs a jury to draw, 
as a matter of law.

Suppose that in order to entitle him to judgment, 
the plaintiff in a given ease must establish four 
facts to the satisfaction of the jury. As a general 
rule, he will have to call some evidence in proof of 
each separate fact. But it sometimes happens that 
as soon as he has proved, say, three of these facts 
the law will infer the existence of the fourth fact, 
which then need not he expressly proved. This 
presumption is rebuttable ; that is, the other side 
may try to disprove it. But if they e do this, 
the law treats the fact presumed as proved. The 
presumption is not conclusive, but it shifts the 
burden of proof.

5
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The word “ presumption ” in the older hooks is used 
in a much wider sense. It included two other kinds of 
inference, in addition to that defined above. It was 
usual to divide “ presumptions ” into three classes :— 

(i.) Presumptions of fact (prtemmptionet faeti ret 
natur/e).

(ii.) Rebuttable presumptions of law (prusumptionei 
jurit), the class defined above.

(iii.) Irrebuttable presumptions of law (prirtumptUmet 
jurit et de jure).

But a presumption of fact is nothing more than an 
argument more or less cogent ; it is an inference of one 
fact drawn from other facts. It is for the jury to draw 
that inference or not as they think fit ; they are not 
hound as a matter of law to draw it. It is the duty of 
the judge, when there is no evidence from which a 
reasonable man would honestly draw that inference, to 
withdraw that question from the jury; but if there is 
any evidence upon the matter, he must leave it to the 
decision of the jury. If they do draw the inference 
their verdict will not l>e disturbed ; but equally it will 
not be disturbed if they decline to draw it.

On the other hand, a pivtumptio jurit et de jure is no 
presumption at all ; it is simply an indisputable pro)*)si- 
tion of law. For example, the rule that a child under 
seven cannot commit a crime is a rigid rule of law—in 
fact, part of the definition of a crime.

The Legislature frequently enacts that certain matters 
are “ to lie deemed ” to lie conclusive evidence of other 
facts ; in such cases there is no presumption, it is a 
matter of positive law («). In other cases, however, the 
Legislature is content to enact that a certain thing 
“ shall be deemed ” to have occurred unless and until 
the contrary be proved (l>) ; and here wo have that

(ti) See, for instance, the definition of an unsafe ship in a. tdti 
of the Merchant Shipping Act, 1 hill.

(f>) For an instance of evidence rnado by statute “sufficient,”
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rebuttable presumption of law, which in a law liook 
alone deserves the name of “ presumption." fn this 
work the word “ presumption ” is invariably used to 
denote what the older writers would have called a 
preiumptio jttrit, that is, a rebuttable presumption 
of law.

A presumption of law must be distinguished 
from primà Jude evidence of a fact. The latter 
serves, no doubt, to shift the burden of proving 
that fact to this extent, that the judge or jury 
wish now to hear what the other side has to say on 
the matter. Suppose that the person on whose 
behalf they now expect to hear evidence given 
should offer none, but content himself with merely 
criticising the evidence already given by his 
opponent, pointing out its weak places, and show
ing how far it is from being conclusive of the issue. 
It will then be open to the jury to find a verdict 
for either party ; whereas a presumption is an 
inference which they must draw us a matter of law, 
and is conclusive, unless the party against whom 
the presumption arises gives evidence sufficient to 
rebut it.

Take, for instance, a matter to which we have already 
called attention (c), the inferences which arise in con
nection with the posting of letters (d). As soon as it has 
been established that a letter properly addressed to A. 
was posted, with the postage prepaid, juries are in the 
habit, and rightly in the habit, of taking it for granted 
that A. received that letter, unless A. can satisfy them 
that he did not. Such prinui fade evidence will as a

though probably not conclusive, see The Board of Trade v. The 
Sailiinj Ship (Jleiiparl', Ltd., [1904] 1 lx. 13. 6H2.

M 8ee ante, pp. 141, 145.
\d) As to postmarks, see post, p. 1192.
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matter of fact shift the burden of proof to A., hut it 
does not raise any presumption of law(c). Kven if A. 
called no evidence, it would nevertheless l>e open to the 
jury to disbelieve the evidence already given and find 
that they were not satisfied that A. ever received the 
letter.

Hut in two or three instances the Legislature has not 
been content to leave the matter thus. It has thought 
fit to raise that which is usually merely prima facie 
evidence to the level of a presumption of law. Thus, by 
s. 2G of the Interpretation Act, 1889—

“Where an Act passed after the commencement of this Act 
authorises or requires any document to be served by post, whether 
the expression ‘serve,’ or the expression ‘give’ or ‘send,’ or any 
other expression is used, then, unless the contrary intention appears, 
the service shall be deemed to be effected by properly addressing, 
prepaying, and posting a letter containing the document, and, 
unless the contrary is proved, to have been effected at the time at 
which the letter would be delivered in the ordinary course of post.”

And in at least one case the Legislature has raised it 
to the rank of conclusive evidence (presumptio juris et de 
jure), for by s. 329 of the Lunacy Act, 1890—

“ Where any person is proceeded against under this Act on a 
charge of omitting to transmit or send any copy, list, notice, 
statement, report or other document required to l>e transmitted or 
sent by such person, the burden of proof that the same was trans
mitted or sent within the time required shall lie upon such person ; 
but if he proves by the testimony of one witness upon oath that 
the copy, list, notice, statement, report or document in respect of 
which the proceeding is taken was properly addressed and put into 
the post in due time, or (in the case of documents required to be 
sent to the commissioners or a clerk of the peace or a clerk to 
guardians) left at the office of the commissioners or of the clerk 
of the peaeo or clerk to guardians, such proof shall be a bar to 
all further proceedings in respect of such charge.”

Again, where a tenant produces a receipt for rent due 
at a certain date, it is highly probable that he has paid 
all rent which accrued Indore then, and very strong 
evidence is needed to rebut the inference in this and 
all other cases of periodical payments : yet there is no

(e) See ante, ppe 163 et aeij.
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presumption of law. But in the special case of the 
sale of a lease the production by the vendor of the 
receipt for the last rent due is by statute made con
clusive evidence that the covenants have been duly 
performed and the previous rent paid, unless the 
purchaser can show that in fact the covenants have 
been broken or the rent not paid (/).

And, similarly, the mere fact that one person has paid 
sums of money at regular intervals to another person 
raises no presumption as to the title of that other to 
enforce payment. But here again the Legislature has, 
in one instance, raised the inference to the rank of a 
presumption, for by s. 5 (2) of the Charitable Trusts 
Recovery Act, 1891 (g)—

“ Where any yearly or other periodical payment has been made 
in respect of any land, to or for the benefit of any charity or 
charitable purpose, for twelve consecutive years, such payment 
shall be doomed, subject to any evidence which may 1hi given to 
the contrary, primA /unie evidence of the ]>orpetual liability of such 
land to such yearly or other periodical payment, and no proof of 
the origin of such payment shall be necessary."

There is also one case in which that which was 
originally, and which strictly still is, only prima J'acie 
evidence of a fact has been raised by the procedure of 
our Courts almost to the level of a presumption of law. 
We refer to the inference drawn from recent possession 
of stolen articles. When a man is charged with stealing 
goods or receiving them knowing them to have been 
stolen, and, after proof has been given of the theft, it is 
shown that the prisoner had the goods in his possession 
soon after the theft, there is so strong a likelihood that 
the prisoner stole or received them that the jury is 
justified in convicting him, without any other evidence, 
unless he shows that ho came by them in an honest and 
lawful manner (h). But they are not bound to do so.

(./’) Conveyancing Act, lssl, », :i (4) ; /,, re lligliell and Binl,
[liioa] 1 Ch. 2N7.

tv) of Viet. c. 17.
V') /«’. v. Luitymead, I,. <V l.\ IJ7.
L.E. K K
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The strength of the inference depends upon the length 
of time which ha# elapsed and the nature of the goods 
which have been stolen. Thus, some classes of goods 
pass readily from hand to hand, ami in a day or two 
may have been acquired by someone who knows nothing 
whatever of the theft, while others are not readily sale
able, and even after the lapse of a considerable time it is 
extremely likely that the person who has them was 
guilty of larceny or receiving.

The rule, however, is not infallible. Lord Hale 
mentions a case, which he says was tried before a very 
learned and wary judge, where a man was condemned 
and executed for horse-stealing, upon proof of his 
having been apprehended with the horse shortly after 
it was stolen ; and afterwards it came out that the real 
thief, being closely pursued, had overtaken the man 
upon the road, and asked him to hold the horse for him 
for a few minutes. The thief escaped, and the innocent 
man, who was apprehended with the horse, was convicted 
and hanged (i).

It is impossible to lay down any detinite rule. Each 
case depends upon its own facts, and for this reason the 
inference has just stopped short of becoming a true 
presumption of law.

We will now deal with the presumptions which arise 
most frequently in practice.

Presumption of iteijiilarihj.

There is a well-known maxim of our law, 
“ omnia priesamunlar rile ease aria ” : this is an 
inference of reasonable probability arising out of 
the experience of mankind. The law assumes that 
any act done in public or auy formal act privately

(t) 2 I Iule, P. C. 28V.
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performed will be doue in due form by the person 
authorised to do it (j).

Thus, there is a presumption that a public officer 
acting in execution of a public trust will do his duty (k); 
and therefore it is presumed that all who act as justices of 
the peace, or as constables, have been duly appointed (Z). 
Proof that a man had acted as constable is sufficient 
evidence that he was a constable, even on a trial for his 
murder, when the offence would have been only man
slaughter if he had not lieen a constable (»«). On an 
indictment for having committed perjury before a 
surrogate of an Ecclesiastical Court, proof that the 
person who administered the oath acted as surrogate 
has been held sufficient prioni facie evidence that he has 
been duly appointed, and had authority to administer 
the oath (n). This presumption has been adopted by 
the Legislature in the case of excise (o) and custom house 
officers (]>). The rule does not apply to private appoint
ments, such as tithe collectors, or a town clerk (7) ; in 
these eases the appointments must bo proved.

Private documents, such as a deed, bill of exchange, 
or promissory note, are presumed to have been made or 
executed at the time when they bear date (r), and this 
extends even to letters («). And a document purporting 
to be a deed has been presumed to be duly sealed,

(/) See the judgments of the C. A. in llarrit v. Kniaht, 15 I*. D. 
170.

(t) Per Lord EllknboroUcih, ill H. v. I 'mint, 3 Camp, at p. 433; 
per Coi.EltlliOE, J., ill It. V. Whutnu, 4 A. & K. at p. Oil ; and y».r 
Blackburn, J., in Waeblington v. Robert», L. It. 3 Q. B. 570.

(Z) Herr 1/man v. Il'tec, 4 1'. It. 366 ; Cockle, 10.
(in) It. v. Gordon, 1 Leach, 515.
(«) It. v. Veretst, 3 Camp. 433. 
lo) 7 & 8 Geo. IV. c. 53, s. 17.
(/-) 16 & 17 Viet. v. 107, s. 307.
(7) It. V. Manor of Stam/unl, 0 tj. 11. 433.
(r) Mal/ms v. Vtemeuhi, 10 L. J. Q. 11.435; AmUreou v. Wertoii, 

0 lling. N. C. 306 ; Cockle, 160.
(») (tooltitle v. Milburo, 3 M. A W. 853; Hoot v. Maura, 5 B. A 

Ad. 003.
K K 2
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although only a signature appeared (>). Where inden
tures of a pauper’s apprenticeship would have been 
invalid, if not executed in conformity with the rules of 
the Poor Law Commissioners, and there was no evidence 
to show that their regulations had been observed, it was 
held that, in the absence of any evidence to the con- 
rary, it must be presumed that the regulations had 

been observed («). So, generally, the orders of justices 
will lie presumed to have been made in accordance with 
all statutory formalities (.r). Thus, when to prove a 
parish apprenticeship secondary evidence of a lost 
indenture was admitted, it was presumed that the 
indenture had lieen executed according to all the 
requisites of the statute 50 Geo. III. c. 139, because 
there was evidence that an arrangement for the appren
ticeship had been made before justices, and that an 
apprenticeship had subsequently existed (y) ; but it 
seems that it would be otherwise where there is no such 
evidence (;). In similar cases it has been held that the 
law will presume that which accounts reasonably for un 
existing stale of things ; and therefore the fact that a 
person served an apprenticeship raises a presumption 
that be was duly bound an apprentice (a). When a rate 
lias been made, it will be presumed to have been duly 
made (5).

If a date and hour and the name of a place appear on 
a telegram or on a post-mark, it will be presumed that 
the telegram was sent or the letter posted at the time 
and place indicated (r). The meaning of such postal 
marks may be explained to the Court by a post office

(I) In re Sanililanih, L, li. (i Ü. 1‘. 411 ; Cockle, 1117.
in) U. v. SI. Mart/ Mtn/ilnlrn, -j E. & 11. soil.
(,i j Williams v. Kijltni, 1 11. & N. .137.
( </) It. v. Ilraailliemjistvn, 1 K. & E. 134.
['.) It. v. Sltiiahotinr, 10 (1. 11. 234.
(») It. V. Fortlitti/liriili/t, E. 11. & E. ti7s.
it) II. v. Itegiwlils, [1S0.3] 2 (J. 11. 73.
(**) It. v. tlolniHwi, 7 Knwt, 63; Hrtm-w v Warren. 1 C. M. & It.

60.
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official, or, indeed, by anyone who is familiar with the 
practice of the post office (<l).

The fact of a marriage having taken place before a 
registrar in a chapel raises the presumption that the 
chapel was properly registered, and the marriage 
legal (e) ; and, in support of a plea of coverture, a 
certificate of the defendant’s marriage in a Roman 
Catholic chapel according to the rites of that Church, 
with evidence of subsequent cohabitation, was held to be 
prima facie proof of a valid marriage under the sta uto 
6 & 7 Will. IV. c. 85(f). In short, wherever a marriage 
has l>een solemnized, the law strongly presumes that all 
legal requisites have been complied with (g) ; and the fact 
of the ceremony of marriage having been performed by a 
clergyman in a place where divine service has been per
formed raises the presumption that the place was duly 
licensed for marriages (It). A foreign marriage is pre
sumed to have been celebrated with the duo solemnities 
required by the law of the place where it is celebrated (i).

The maxim Omnia prrciumuntur rite cue acta is applied 
by the Courts to the execution both of deeds and of 
wills (A). Where all the witnesses are dead, and the 
handwriting of one of them is proved, the statement in 
the attestation clause will l>e presumed to lie correct (l). 
A Court of Probate goes further than this, and presumes 
that all formalities have been complied with in respect 
of a will when the attestation clause is in the usual 
form (m). When there is no attestation clause, or when

(</) Limey v. Limey, 29 L. J. P. & M. 128; Abbey v. Lilt, 5 
lting. 299; see further, ante, pp. 45, 1 1 1, 115.

(e) It. v. Mainwaring, Dears. & It. 189.
(/) Siebel v. Lambert, 15 C. It. (N.9.) 781 ; of. He Thoren v. 

A ttorney-(lateral, 1 App. Cas. <189.
(y) Smith v. l/tmm, 1 Phillimure, at p. 291.
(A) H. v, <ieMwell, 1 Q. 11. 1 ). 44ti.
(i) It. v. liram/iton, 10 Mast, 202.
(A) In re Sandiluinle, !.. R. <i V. P. 411 ; Cockle, 107.
(/) Attain v. Kerr, 1 11. & P. 800; .4mime v. Motley, 12 C. It. 

(n.s.) 520.
(m) i'iimicoinbe v. Lutter, 8 Sw. & Tr. 580.
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it is not in the usual form, Courts of law will, it seems, 
nevertheless presume compliance with all formalities in 
respect of a will (n), and the tendency of a Court of Pro- 
hate will l)e to give effect to the testator’s intentions (o). 
Of course the evidence of the attesting witnesses may 
rehut the presumption of due execution (p) ; but when a 
will appears on the face of it to have lieen duly attested, 
and surrounding circumstances imply that this was so, 
the contrary evidence of one attesting witness will not 
i;ebut the presumption of duo execution (</). Where the 
recollection of the attesting witnesses is imperfect, hut 
the undisputed facts, the probabilities of the case, and 
the nidtntia m, are in favour of due execution, such 
execution will be presumed (r). It may here bo remarked 
that when a will is traced to the custody of the testator 
and is not forthcoming, then, in the absence of other 
evidence, it will be presumed that the testator destroyed 
it aiiimo rtrocandi (*). This presumption may bo rebutted 
by the facts, and will bo more or less strong according to 
the character of the custody which the testator had over 
the will (#). Clear evidence will l>e needed to satisfy the 
Court that it was not destroyed by the testator aninio 
rerocantli (it). Again, where signing and sealing are 
pro veil, the Courts will presume the delivery of a deed (.1). 
Ho it will bo presumed that an instrument lost or not 
produced after notice was duly statniied (1/) ; unless there 
is evidence that it remained without a stamp for some

(/<) Spilslntry v. Bnrdett, 10 Cl. & F. N40.
(o) In the (JikiiIs of Bees, 04 L. J. P. M. A’ A. 56.
(/-) Croft v. Croft, 64 L. «J. P. M. A A. 44.
(</) Wriyht v. Royers, L. R. 1 P. A I>. 07N ; vf. In the Hoods of 

done Thomas, 1 Kw. & Tr. 255.
(r) IYriyht v. Sanderson, if P. I). 149; II v. Tamer, Ni) L. T. 

71 ; nnd see Pilkinyton v. Cray, [INifif] A. ('. 401.
(s) Wet eh v. Phillips, 1 Moo. P. C. 299.
(#) Per COCK HU UN, C.J., in Staph n v. Lord St. Leonards, 1 P. 1). 

21N; Cockle, 179. In that case the presumption was rebutted. 
in) Allan v. Morrison, A. v. 004.
(j ) Hall v. Bainbridye, 12 Q. ti. 099.
(y) It. v. Lony Buckley, 7 East, 45.
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time after the execution, in which case the »»«* is shifted, 
and lies upon the party who tenders the document (A 
If an instrument is produced bearing adhesive stamps, 
properly cancelled, it will be presumed they were affixed 
at the proper time («).

The fact that a person is in possession of land raises a 
presumption that lie has a freehold interest in it, and 
valid livery of seisin will lie presumed where neces
sary (/<). When a deed more than thirty years old, 
which piu'imrled to exercise a [lower of appointment, 
was executed by the ap[>ointors by attorney, it was held 
that it could not he presumed that the attorney was 
properly appointed ml lior (r). But this decision was 
based on the rule as to delegating discretionary [lowers, 
and is, therefore, not one of general application.

With regard to alterations in documents, the general 
rule is, that the party producing an altered document in 
evidence must explain the alteration; hut in the case of 
deeds and all documents which it is an offence to alter 
after completion, there is a tion that alterations,
if any, were made before execution in the one case, anil 
liefore completion, in the other (d). In the case of a will 
the presumption is that an alteration was made after 
execution (<■) ; but Lord Vbnzanck has stated that there 
is a marked distinction between interlineations and 
alterations, and in a case of interlineations (/) he 
held that, having regard to the internal evidence of 
the document itself, he was not bound to presume they 
were made after execution. There is no presumption 
that blanks tilled up in different ink were so filled up 
after execution (;/). In the ease of bills of exchange and

(z) Marine Inreefinent Co. v. /Za’io /', !.. It. "i ÎI. L.
‘ ) Itrailtani/h v. Or /tin. T,. It. .‘11'. P. 2KI1.

(/<) Ktrlexmetirat t 'mom v. Treemer, [18113] 1 <’h. HMJ, 172.
(<■) In re .lim/, [1KU7] 1 Ch. lilt.
fi/) Ihie v. t'atmnore, Hi <i. 11. 71-1: Cockle, 1H3.
(i ) t Wi/icc v. Horktti, 4 Mue. P.C.411I; Itn v. I'ulmrr, 16 <t. It. 747.
(/) In the Un nie of fatlye, I,. It. 1 P. <1 |l. lit ]i. 1Ü.
(;/) See tlrerille v. Ti/lee, 7 Moo. P. C. 327.

3892
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promissory notes, s. (if of the Bills of Exchange Act, 
1882 (h), enacts as follows :

“(1) Where a bill or acceptance is materially altered without 
the assent of all parties liable on the bill, the bill is avoided except 
os against a party who has himself made, authorised, or assented 
to the alteration, and subsequent indorsers. Provided that, where 
a bill has been materially altered, but the alteration is not apparent 
and the bill is in the hands of a holder in due course, such holder 
may avail himself of the bill as if it had not been altered, and may 
enforce payment of it according to its original tenour. (2) In 
particular the following alterations are material, namely, any 
alteration of the date, the sum payable, the time of payment, the 
place of payment, and, where a bill has been accepted generally, 
the addition of a place of payment without the acceptor's assent."

This section includes promissory notes ; the word 
“ apparent ” in the section has been held (i) not to lie 
limited to that which is apparent to all mankind, but 
includes those cases in which the party sought to lie 
bound can at once discern, from some incongruity on 
the face of the bill or note, and point out to the holder, 
that it is not what it was, i.e., that it has been materially 
altered. The onus of proving the time when an altera
tion was made lies on a person suing on a bill of exchange 
where the time of alteration is material (A). An alteration 
in the number on a Bank of England note avoids the 
note (/).

So, if a document which requires a stamp be lost or 
destroyed or is not produced after notice, the Court will, 
in the absence of any evidence to the contrary, presume 
that it was properly stamped (in), and allow a copy to be 
put in.

It will be presumed that no appeal has been entered 
against a judgment or a conviction till the contrary is 
shown (m). Neither can lie controverted in evidence (u) ;

1
11) 45 & 46 Viet. c. 61.
*) Lmlsaml bounty Hanky. Walker, 11 Q. 11. If. 84. 
k) Johnson v. Ihike of Marlborouyh, 2 Stark. 313. 
t) Snffell v. Hank of Kngland, 9 Q. 11. If. 555. 
m) Hart v. Hart, i Hare, 1 ; Crisp v. Anderson, 1 Stark. 35. 

For other presumptions as to stamps, see ante, p. 297.
(a) 24 & 25 Viet. c. 96, s. 112.
(o) Fawcett v. Fowl is, 7 11. & C. 394.
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and, ns long as it stands, it is conclusive against every 
one against whom it is producible (p).

The presumption in favour of wedlock is another in
stance of the rule Omnia praciumuntur rite esse acta (</). 
It has its own special maxim : Semper praeiumitur pro 
matrimonio. “ By the law of England . . . where a 
man and woman have long lived together as man and 
wife, and have been so treated by their friends and 
neighbours, there is a priiini fade presumption that they 
really are and have been what they profess to be ” (r).

As was said by Lord Lynohurst in Morris v. Daries (*), 
and approved by Lord Cottenham in Pier» v. Piers (I), 
this presumption of law is not lightly to l>e repelled, and 
the evidence for repelling it must be strong, distinct, 
satisfactory and conclusive (w). It is not to be broken 
in upon or shaken by a mere balance of probability. 
Cohabitation as man and wife is therefore presumptive 
evidence of marriage, except in the cases of prosecutions 
for bigamy and cases for divorce or damages for 
adultery (x). Lord Eldon held that in cases of cohabita
tion the presumption is in favour of its legality (y), and 
this is particularly so after a long interval of time (z), 
and even where it commenced with a ceremony which 
was known by both parties to be invalid (a).

[]>) See Strickland v. Ward, 7 T. R. 033 ; Dynoe v. Bank of Eng
land, [1902] 1 K. B. 470.

(<A Fox v. llearblork, 17 Ch. 1). 499.
(r) Per Lord Chan worth in The Brcadalbane Case, L. R. 1 

II. L. Sc. at p. 199 ; Lyle v. Ell wood, L. R. 19 Eq. 98.
fs) u VI. & E. 103.
(/) 2 11. L. Cas. at p. 302.
(zz) Recent cases are Langham v. Thompson, 91 L. T. 080; George 

v. Thyer, [1904] 1 Ch. 450 ; and llaynes v. Carter, 94 L. T. 431 ; see 
also post, p. 398.

( r) Morris v. Miller, 4 Burr. 20u7 ; Cockle, 02; see II. v. Wilson, 
3 F. ft F. 119.

(y) Cnnninghame v. Cnnninyhame, 2 Dow (II. L.), Û07 ; Biers v. 
Biers, 2 H. L. Cas. 331 ; De Thoren v. Attorney-General, 1 App. Cas. 
086.

(z) The llreadalbane Case, L. R. 1 II. L. Sc. 182.
(a) See De Thoren v. Attorney-General, supra ; George v. Thyer, 

[1904] 1 Ch. 456.
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It is not necessary that the reputation of the neighbour
hood should he uniformly and consistently in favour of 
the marriage (/>). From 185(1 to a man and woman 
lived together as man and wife and had five children. 
There was evidence that they had been treated as man 
and wife by friends and neighbours, and that their chil
dren had been recognised by tbe bead of the father’s 
family. In 188(5 the woman left the man, who in 1874, 
while she was still alive, married another woman. In 
1904 the question of the legitimacy of the children was 
raised, and it was held that the presumption in favour 
of the marriage having taken place had l>een estab
lished (r).

The law also presumes strongly in favour of the 
legitimacy of children. A child born after marriage, of 
which the wife was pregnant at the time of the mar
riage, is presumed to ho the child of the husband, and so 
every child born subsequent to tbe marriage will be pre
sumed to be tbe child of the husband. But the conduct 
of the parties and the surrounding circumstances taken 
together may be strong enough to raise an irresistible 
conclusion that the child born was not tbe child of the 
husband, but of another (</). Tbe evidence to rebut tbe 
presumption must be strong, distinct, satisfactory and 
conclusive (e), for tbe presumption is one which is not 
lightly to he repelled (/). It is sometimes rebutted by 
evidence from which non-access is inferred, and non- 
access will be presumed after the date of a divorce or of 
a decree for judicial separation, or of an order authorising

(/>) Lyle v. I'.lhrnoil, L. It. Ml Eq. Ils, where Halt,, V.-C., did net 
fellow the ilirtu ef l.erd ltKOEsDALE in Ciinningfiumt v. I ttnniny- 
hanie, 2 I lew (II. I,.), oil.

(c) In re Thowyeem, 91 L. T. (iso.
(it) /Vr honl llr.ACKUVHN, in The Aylee/ortl Peerage Pane, II 

App. (’as. 1.
(r) Per herd hVNDBUUST, in Marrie v. Ihtriee, 5 Cl. A: E. Mitt.
(_/') Eer cruses in which the presumption was repelled, see 1/aieen 

v. Draeger, 23 Ch. I>. 1711; Hoerile v. Attorney-deneml, 12 V. II. 
177 ; and The Poutett Peerage 1’ane. [1903] A. U. 395.
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the wife to refuse to cohabit with her husband (o). 
Neither husband nor wife can give evidence of non-access 
during marriage in order to bastardise a child.

Presumption of Lawful Origin.

Whore certain nets have for a long time been 
done openly, and yet nobody has raised objection 
or tried to stop them, the law will strive to find a 
lawful origin for that user. Lord Ellknbobouoh 
said that he would, if necessary, presume a hundred 
lost grants whenever people have for a long period 
of time been doing something which they would 
have no right to do, unless they had a deed of 
grant.

But to create a presumption of a lost grant, tin- 
user must be long, open, and notorious, and of such 
a kind as a grant could render lawful (//).

It is a well settled principle of English law that when 
there has been long-continued possession or assertion 
of a right, the right should he presumed to have had a 
legal origin, if such a legal origin was possible (i), and 
that the Courts will presume that those acts were done 
and those circumstances existed which were necessary to 
the creation of a valid title (A). Therefore, on proof of 
long enjoyment of a pew, coupled with acts which would 
have been illegal unless there had been a faculty, a faculty 
was presumed (l). So, acts which would only l>e lawful 
on the assumption that the person who did them had a

(</) Ifetherington v. Iletherinyton, 12 1\ 1). 112.
(/<) A ttoi%ney-(Jentrai v. Ant robot, [1905] 2 Ch. 1S8.
(i) Johnson v. liantes, L. It. 8 0. P. 527 ; Cockle, 19.
\lc) Per Lord Herscubll, in Philipps v. //alliJat/, [1891] A. V. 

at p. 2J11. See also Haiti v. lies/, [1K9.‘$] 2 Q. II. 19; Foley's Cliarity 
v. 1> nil let/ Corj titrai ion, [1910] 1 K. 11. .‘117.

(/) Philippe v. Ualluiay, [1891] A. C. 228.
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several fishery, will, if continued for a sufficient period, 
justify the presumption that such acts had a lawful origin 
at a period at which the law permitted such a right to be 
created (hi). So in favour of a person who has been in long 
and peaceable possession, conveyances(n), royal grants(»), 
and even Acts of Parliament will be presumed ; hut in 
the case of Acts of Parliament this rule appears to be 
restricted to private Acts, and does not apply against the 
Crown (]i). Even against the Crown, however, the 
uninterrupted user of a road by the public for forty oi
l'll ty years raises a presumption of dedication as a high
way (i/). The enrolment of a tithe award has I wen 
presumed where the usage of paying tithes has been 
shown (r).

Where there is evidence of a long exclusive enjoyment 
of property, and of an exercise of a distinct right refer
able to a legal origin, the Court will presume such an 
origin, and also (in the absence of proof to the contrary) 
that it commenced before legal memory («). Even where 
long and undisputed enjoyment is shown to have had </# 
facto an invalid or illegal or insufficient origin, still the 
Court will presume, if it can, that the illegality has lieen 
altered by something which has occurred in the course 
of time, and so clothe the enjoyment with legal right (f), 
unless, of course, the subsequent enjoyment is shown to 
be consistent with the right invalidly acquired rather 
than consistent with its having Iwen made a legal

(w) See A 'till v. Take of Dr von shire, S App. Cas. 15K,
(s) Enyland v. mailt, 4 I. li. US'.’ ; Cooke v. Soltau, 2 S. & S. 154; 

Nurtham llriihje Co. v. »S. Stone fen it Durât Council, 71 J. V. 345.
(»») Oooiltit/c v. Halilwin, 11 Hast. 4SS; see l'mrcrsiiij CoUnjr, 

Oxford v. Oxford Cor/mrution, (IS J. I1. 470.
(/-) AUonirif-Oriicritl \. Kwelme Hospital, 17 Beav. 3(10. See dirtu 

o! Lord Akim,El; in Jewison v. Ih/soiit il M. & W. 555 ; and of laird 
Wynfohii in Murt/oni/all v. Tnrrier, 2 1 low & Cl. 170.

(*/) Vf. v. East Mark, 11 (f. 11. S77; see Van Die nun's /.and Co. v. 
Marine Hoard of TaIde Cape, [190(1] A. C. 92; and Eunpiliar v. 
Neu hnry Itural IHstriii Council, [1909] 1 Ch. 12.

(r) Mimlouijalt v. Turner, 2 Dow & Cl. 135.
(«) Johnson v. liâmes, L, B. S C. P. 527 ; Cockle, 19.
(() Ter Fry, L.J., in llalliduij v. Tlntlijis, 23 ' 1. It. D. .7(1.
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right («). So, where a manor had existed in the hands 
of the Crown, and the Crown had granted some of the 
lands of the manor to a subject by a grant which did not 
pass the manor, but the successors in title of the grantee 
had held manorial courts and kept court rolls con
tinuously, a grant of the manor itself from the Crown 
was presumed (x).

The presumption of a lost grant or of a dedication to 
the public in order to justify an oi>en and long-continued 
user as of right, is a rebuttable presumption of law (z). “ I 
decline,” said Cozbns-Haudy, M.R., in Farquhar v. Xeic- 
bury llural District Council (a), “ to look into what was or 
was said to be actually in the mind of the person ” who was 
alleged to have dedicated a public right of way. Where a 
case involving this presumption is tried by a judge without 
a jury, the judge ought to find the existence or non-exist
ence of the lost grant as a fact ; if it is tried with a jury, 
it is for the jury to find the fact ; and evidence is admis
sible to prove that there has not been, since the user 
commenced, any person capable of granting it. A lost 
grant will not Ik) presumed in contravention of an Act of 
Parliament (6).

This presumption was well known prior to the reign of 
James I., for in the case of Halle v. Beard (c), which was 
decided in 1606, it is recorded that the judges considered 
precedents. Bowen, J., said, in Dalton v. Any as (if), that 
it was originally nothing more than a rebuttable infer
ence of fact. But it was not so regarded in later times ; 
it came to be a legal fiction. “ Juries were encouraged, 
for the sake of quieting jwssession, to infer the existence

(#() See judgment of Lord Hekschell in Plnlipp» v. llalliday, 
[1891] A. c. m.

far) Merttem v. Hill, [1901] 1 Ch. 842.
(z) Farquhar v. Newbury llural District Council, [1909]

Oh. 12.
(a) 1 bid, at p. 10.
(/') Nea verson v. Peterborough, etc. Council, [1902] 1 Ch. ÛÔ7.
(t) 12 Rep. 5.
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of deeds in whose existence nobody did believe ”(c). No 
case can lie found in which this presumption has been 
rebutted at Nisi Prius by proof that no such grant was 
ever in fact made ; although proof that no such deed 
could lie efficacious at law was always regarded as 
putting an end to the presumption.

As Moulton, L.J., said in a recent case (/) as to the 
dedication of a highway across land under a settlement :

“ Thu plaintiff must show that it wan impossible that dedication 
could take place, nut merely that it was possible that it did not 
take place."

But this presumption must not be pressed too far. As 
Lord Macnaouten remarks in Simpson v. Attorney- 
General (g), it cannot in every case lie said :—

“This state of things has gono on so long that it must now go 
on for ever."

lie continues thus :—
"It is quite true that the Court will go almost any length to 

support a right openly asserted, long continued, and never liefore 
contested if it can hud any legal origin for such a right. Hut the 
converse does not hold good in the case of a burthen, however 
long it may have been borne. 1 took the liberty of asking the 
learned counsel for the respondents if he had any authority fur 
making a presumption in favour of the legal obligation of an 
immemorial burthen, and he admitted that no such authority was 
to be found. There is authority the other way. In the groat case 
of gleaning, Steel, v. HonyhUm (A), Heath, J., says : ‘ If A. and his 
ancestors have from time immemorial repaired a bridge or a high
way, there is no obligation on him to continue the repair unless he 
is so bound by the tenure of lauds or the like ' ” (i).

So a prescription in a que estate for a profit à premlre 
in alieno soli without stint and for commercial purposes 
is unknown to the law. Therefore, where by way of 
defence to an action of trespass by riparian proprietors, 
the alleged trespass consisting in lishing in a noil- 
tidal reach of a river of which the plaintiffs claimed

ff) b'.Hridye v. Knott, 1 Cowp. 215.
(/) Karqnhar v. Newbury Ilnral Dialrict Council, [1909] 1 Ch. 

at p. 18.
(y) [19041 A. V. at pp. 490, 491.
(A) 1 11. 111. at p. 00.
(») [1904] A. C. at p. 491.
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to l)e the owners, the defendants set up a prescrip
tive right to a free fishery or common of fishery vested 
in the freehold tenants of a certain manor or hundred 
whose freeholds were situate in any of the parishes 
adjoining the river, and proved that they and their 
predecessors in title as such freeholders in exercise of 
such alleged right for three centuries past had openly 
and notoriously fished from boats with nets for salmon 
and other fish in the portion of the river in question and 
sold the fish so caught in the market, it was held, that 
the Court could not presume a legal origin for the alleged 
light (/,).

The Court will not presume an incorporating charter 
from the Crown for the more purpose of supporting a 
right otherwise incapable of having a legal origin, where 
the presumption is inconsistent with the past and exist
ing state of things and there is no trace of such a 
corporation ever having existed (/).

The position has however to some extent been altered 
by the recognition in courts of law of equitable rights (w). 
As Bowen, J., said in Dalton v. Angus (w):—

“ It would uot now be sufficient to disprove a legal origin unless 
the possibility of an equitable origin were negatived as well."

Presumption of Innocence.

No person will in the absence of proof be pre
sumed to have done any act which amounts to a 
violation of the criminal law, or which would sub
ject him to any species of punishment, or would 
iuvolvc any penalty or forfeiture. This is so, even 
where the act charged is one of omission only, and 
whether the guilt of the party comes in question

(k) Lord ChesterJieUl v. Harris, [1908] 2 Ch. 397.
(/) Hivers v. Adam», 3 Ex. D. 301.
(m) Under the Judicature Act, 1873.
(«) 0 App. (Jus. at p. 783.
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directly or collaterally. Where the omission to do 
a prescribed act will in certain circumstances amount 
to a criminal neglect, it is for the prosecution to 
prove affirmatively that the omission took [dace and 
that it took place under those circumstances, even 
though they may be thus driven to prove a negative.

Thus, where in a civil action it was alleged that the 
defendant, who had chartered the plaintiff’s ship, put on 
board a combustible article by which loss was occasioned, 
without due notice to the captain, it was held that the 
plaintiff must prove not only that the defendant did so, 
hut that he did so without that notice, because such 
conduct would then amount to a misdemeanour (o).

In bigamy cases the prosecution must prove that the 
first husband or wife was alive at the date of the second 
marriage (p). Where, however, the prisoner and his or 
her s[>ouse have been living apart for seven years, the 
prosecution must go further and prove that during that 
period the prisoner knew that the spouse was still 
alive (i/), and whether such husband or wife was alive at 
any time during the seven years is a question for the 
jury (r).

Whenever fraud is alleged, it must lie distinctly pleaded 
and clearly proved at the trial ; it will not be presumed (*). 
And this doctrine holds good even in the case of third 
parties, whose conduct comes in question collaterally ((). 
So the Courts will never presume a fraud upon a power 
of appointment («). There are, it is true, many cases in

(o) 1'tr IA>vd Mli.kxbuhuuoii 1U tViltiami v. Katt India Co., a Hast, 
at p. mi; Cockle, lô.

{//) It. v. Twining, g U, jfc Aid. asti.
(</) Vi. v. t'nrtjrnven, !.. U. 1 C. C. U. I.
V It. v. I.nmtey, L. R. 1 O. U. It. ltMi ; and see U. v. Tulsan, 2.‘! 

Q. U. U. I (is.
(») Mather v. I.urd Maidstone, 1 U. 11. (n.s.) 2711.
(Z) lias» v. Ihuit ft, I T. R. US.
(a) Hamilton V. VVitiran, 2 .1. A 1,. ailli; Haie» v. l'ait», aa L. J.

Ch. 21i.
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which Courts of Equity have said that fraud will be pre
sumed, e.g.t where a trustee purchases a portion of the 
trust fund (jc), hut this phrase merely means that the 
transaction is one of which the Court disapproves and 
which it will therefore set aside; it does not imply 
that the Court finds as a fact that the trustee acted 
fraudulently. Lord Brougham, in Hunter v. Atkynt (y), 
put the matter on its true ground ;—

“There are certain relations known to the law as attorney, 
guardian, trustee ; if a person standing in these relations to client, 
ward, or cestui que trust, takes a gift or makes a bargain, the proof 
lies upon him that he has dealt with the other party, the client, 
ward, etc., exactly as a stranger would have done, taking no 
advantage of his influence or knowledge, putting the other party 
on his guard, bringing everything to his knowledge which he him
self knew. In short, the rule rightly considered is that the person 
standing in such relation must, l>efore he can take a gift or even 
enter into a transaction, place himself in exactly the same position 
as a stranger would have been in, so that he may gain no advantage 
whatever from his relation to the other party, beyond what may be 
the natural and unavoidable consequence of kindness arising out 
of that relation.”

The rule extends to cases of parent, solicitor, spiritual 
adviser and medical attendant, and to other cases in 
which two persons are so situated that one may naturally 
obtain considerable influence over the other (z).

There are, however, certain cases in which it has been 
expressly declared by statute that, on proof of certain 
acts done hy A., the burden shall be thrown upon him to 
show that he had no fraudulent intention in doing them. 
Thus, as we have seen (a), on proof that a bankrupt has 
not handed over to his trustee all his property available 
for distribution among his creditors, he will be held

(x) Per Lord Rom illy in Denton v. Donner, 23 Beav. 290 ; and 
see Mookerjee v. Mookerjee, L. R. 2 Ind. App. 18; Foster v. Roberts, 
29 Beav. 470; Tate v. Williamson, L. R. 1 Eq. 528; and 31 Viet.

(y) 3 Myl. & K. at p. 13d ; cf. Gibson v. Je yes, 0 Ves. 277.
(z) Cooke v. Lamotte, 1.7 Beav. 234; cf. Allcanl v. Skinner, 30 

Oh. D. 145, and particularly the judgment of Lindley, L.J. ; and 
Wright v. Carter, [1903] 1 Ch. 27.

(a) See ante, p. 156.
L.E. L L
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guilty of a misdemeanour unless lie can satisfy the jury 
that he had no intent to defraud. Similarly, the Bank
ruptcy Act, 1888 (6), s. 47, enacts that any settlement of 
proiierty, not being an ante-nuptial settlement made in 
good faith for valuable consideration, or one made on or 
for the wife or children of the settlor of property accru
ing to the settlor jure mariti, is void if the settlor becomes 
bankrupt within two years of its date ; and if the settlor 
becomes bankrupt within ten years of its date, such a 
settlement is void unless those claiming under it can 
show that he was at the time of making it able to pay 
all his debts without the property comprised therein. 
This provision only comes into operation if and when 
the bankruptcy takes place, and bond Jitie sales for value 
of the settled property anterior to that date hold good 
and cannot lie avoided (c).

Presumption of Intention.

Every man is presumed to lie sane until the 
contrary is shown. Every sane man is presumed 
to have known and to have intended the natural 
and necessary consequences of his act. This pre
sumption is no doubt rebuttable in certain cases (d). 
But if a man is aware that certain consequences 
will probably follow the act which he contemplates 
doing and yet deliberately proceeds to do that act, 
lie must be taken to have intended those conse
quences to follow, even though he may have hoped 
that they would not.

Thus, if any person who is sane and of full age 
deliberately does an act which was calculated to cause 
the death of another, he will be presumed to have

ft) 4(1 & 47 Viet. c. 52.
(<•) In re Carter ninl h'unleriHiie'» Cmitrait, [1897] 1 Ch. 77(1.
{it) I*er rnr., in H. v. Mrnile, [1909] 1 K, B. at p. 899.
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intended the death of that other, and will be liable to 
he convicted of murder, unless he proves extenuating 
circumstances which may reduce the act from murder to 
manslaughter, or to justifiable or excusable homicide (<•). 
Again, a man is guilty of murder when he causes the 
death of another by doing a wanton act, such as driving 
a carriage furiously amongst a number of people, or 
discharging a loaded gun in the middle of a crowd (/).

A person who carried a child suffering from an 
infectious disease along a public highway, thus en
dangering the health of passengers, was held to be guilty 
of a misdemeanour, without proof of an intent that any 
person should catch the disease^); and, again, where 
a person had published a pamphlet with an indecent 
tendency, it was held to lie no defence that he had done 
so with the bom Jitle purpose of exposing the alleged 
errors of the Church of Home (/i). Where a debtor 
knew that his departure from England would have the 
natural and necessary effect of defeating and delaying 
his creditors, he was held to have departed with that 
intent, and to have committed an act of bankruptcy (i).

In an action for libel, it was held that a judge was 
wrong in leaving it to a jury to say whether the 
defendant intended to injure the plaintiff, inasmuch as 
if the tendency of the libel was injurious to the plaintiff, 
the defendant must he taken to have intended the 
consequence of his own act (k). If a man intends to do 
one thing and does another, he will be judged by what 
he does and not by what he intends to do.

If A. presents a loaded revolver at B.’s head and pulls 
the trigger, it is an almost irresistible inference that A.

(e) 1er Lord Ellenborouoh in R. v. Dim, 3 M. & S. lô.
(/) 1 Hale, P. G 475.
(</) R. v. VautanJUlo, 4 M. & S. 73.
(A) R. v. // icklin, LB. 3 Q. B. 360 ;.Steele v. Rraunan, L. B. 7 

C. P. 261.
It) A> parle Ooater, 22 W. R. 935.
(k) Haire v. Wilton, 9 B. & C. 643. See also Fisher v. Clement, 

10 B. & C. 472 ; and cf. K. Hutton <4* Co. v. Jones, [1910] A. C. 20.
L L 2
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intended to kill B. Nor will the mere fact that he did 
not know for certain and took no pains to ascertain 
whether the revolver was loaded or not, in any way 
excuse the act.

But though it is easy thus to illustrate the operation 
of the presumption as to the intention of consequences, 
it is not easy to define the precise scope and effect of 
this presumption, or to state definitely how it may be 
rehutted. It will not l>e rebutted, however, merely by 
proof that the defendant never in fact intended that 
result to happen. But if he can show that the conse
quence, although physically inevitable, was not an 
obvious result of his act, or that it was only probable 
when certain circumstances co-existed, and he had no 
reason to know that some of them did exist, the pre
sumption will be rebutted. Again, it is submitted that 
if he shows that the possibility of such a result never 
occurred to his mind, he cannot lie held to have intended 
the result ; although, indeed, he may be liable for other 
reasons. So, too, if he proves that at the time of the 
act he was incapable of forming any intention at all, that 
is, that he was insane, dead drunk, or acting under a 
bond fide mistake of fact or under coercion, the presump
tion will he rebutted.

The burden of proving all such facts as lunacy, 
somnambulism, mistake or duress, lies, of course, upon 
the person who seeks to rebut the presumption.

l'resumption against a Wrongdoer.

There is a well-known maxim : omnia prtrsu- 
niuntur contra spoliatorem—all things are presumed 
against a wrongdoer.

If a man, by his own wrongful act, withhold 
evidence by which the facts of the case would be 
manifested, every presumption to his disadvantage 
consistent with the facts admitted or proved will
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be adopted (/). Where a wrong lias been com
mitted, the wrongdoer must suffer from the im
possibility of accurately ascertaining the amount 
of the damage (m).

In Armory v. Delamirie(r), the plaintiff, a boy, had 
found a jewel, which he gave for inspection to the 
defendant, a jeweller ; and in trover for it, it was held, 
that unless the defendant produced it, the jury must 
presume it to he of the first water, and make the value 
of the best jewel that would fit the socket the measure of 
their damages. Where the deficiency of evidence arises 
from negligence, the party who is accountable for it 
cannot lie benefited by it. Tlius, where a liquor 
merchant sued for goods sold and delivered, and the 
only evidence was that some hampers of full bottles had 
lieen delivered to the defendant, hut there was no 
evidence of the contents of the bottles, Lord Ellen- 
borough told the jury to presume that the bottles were 
filled with the chea])est liquor in which the plaintiff 
dealt (o). If a devisee under a first will destroys a 
subsequent will, it will he presumed as against him that 
the first will has been revoked (p). On this principle, 
in admitting evidence of a will proved to have been 
destroyed by the heir-at-law, the judge of the Irish 
Court of Probate said that he should lie satisfied with 
evidence much less cogent than in the case of a lost 
will (</). Again, if an accounting party parts with or 
destroys his liooks, the strongest presumptions con
sistent with the rest of the case will be made against 
him (r). The principle of presuming against a ijtoliator

(l) Mil I iamson v. Rwer t 'i/ilt Co., [1901] 2 Ir. E, 019.
[in] Leeils v. Amherst, 20 lleav. 220.
In) 1 Sin. L. C. 153.
fo) ('lutines v. Pexzey, 1 Camp. 8.
( ji) llarinuHl v. (ioodriylit, 1 Cowp. 87.
(</) Mahout v. Mahooil, lr. K. 8 Eq. 359.
(r) dray v. Jluiy, 20 lleav. at pp. 230, 231.
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is adopted in International Law when papers have been 
spoliated by a captured party (*).

And by the Lunacy Act, 1890 (t), s. 829, it is enacted 
that when a question arises in proceedings under the 
Act whether a house is or is not a lice used house, or 
a registered hospital, it is to be presumed not to be so 
licensed unless the licence or certificate of registration is 
produced, or sufficient evidence is given that a licence or 
certificate of registration is in force.

But the facts of the case must be sufficient to raise 
the presumption : it will not arise unless there be either 
mala fidei or negligence in the party against whom it is 
urged. Thus, where the plaintiff, who had purchased a 
particular make of bicycle from the defendants, was 
injured by the top of the steering-jiost breaking, and 
claimed damages for breach of warranty of fitness, and 
had the broken parts of the bicycle examined by experts 
before sending them to the defendants for inspection, 
and the defendants after replacing the broken parts 
threw the broken pieces away, so that they were not 
produced at the trial, it was held that, in spite of this 
rule, the loss and non-production of the broken pieces 
by the defendants did not under the circumstances (the 
plaintiff’s experts having seen the pieces) make the 
defendants $poliatorrt against whom the presumption 
applied, so as to shift on to them the burden of proof («). 
And where a person refused to allow his former solicitor 
to give evidence of matters connected with the profes
sional relation, it was held that there was no adverse 
presumption against him, Lord St. Leonards saying 
that there was np analogy to the case of Armory v. 
l)elamirie(x). The refusal to produce documents on notice, 
is not ground for any inference as to their contents (y).

(a) The Hunter, 1 Dodson, 480.
(/) 53 & 54 Viet. c. 5.
(n) Williamson v. Hover Cycle ('o., [1901] 2 Ir. It. 615.
hr) Wentworth v. Lloyd, 10 11. L. Cas. 580.
(y) ( VHiper v. (Jibbons, 3 Camp. 303.
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Presumption of Continuance.

Where there is proof of the existence of a state of 
things and no evidence of its cessation, the pre
sumption is that such state of things continues for 
a reasonable length of time.

Hence, if the question is as to the life or death of a 
person who has been once shown to lie living, the burden 
of proving him dead lies, at first, on the party who 
asserts that fact (z); if, however, there lie a question 
as to the exact date at which a person died, this is 
for the jury («), and proof that he was alive at an 
antecedent date may or may not afford a reasonable 
inference that he was living at the subsequent date (h).

But this presumption is by no means confined to cases 
of the continuance of life. It has, for instance, l>een 
applied to cases of seisin of an estate (c), authority of an 
agent (<f), adultery («), and insanity (/). And in a 
recent case a presumption that a prisoner was, at the 
date of a person's death, possessed of sufficient means 
to have provided the latter with food and medicine, 
was raised by proof of previous possession of such 
means (y).

Where it is proved that a person has not been heard of 
for seven years, a presumption arises that he is dead (Zi). 
But this presumption will not arise if the person in 
question left his home under circumstances which

(2) Wilson v. Ilislijes, 2 Hast, 912 ; Cockle, 17 ; Kekewicii, J., 
however denied this in In re AUersey, [190.7] 2 Ch. ISO.

(a) See II. v. Wiltshire, 0 Q. B. I). :100 ; Cockle, 22.
(It) Tor OlFFARIi, L.J., in In re Plienc's Trusts, L. 1Î. ,7 Ch. 199 ; 

of. It. v. Lumley, L. It. 1 C. C. It. 190 ; uml In re Itlusles, 90 Ch. 
D. 5HO ; but see In re llenjamin, [1902] 1 Ch. 729.

(r) if'rotesley v. Atlanta, Plowden, 199.
hi) Smoot v. Ilhery, 10 M. & W. 1.
(e) Tort on v. Tort on, 9 Haggard, N. It. 9.70.
(/) ! tanks v. Uomlfeltotv, I,. It. ô Q. 11. ,719.
(</) II. v. Jones, lli Cox, 07s.
(A) Xejiean v. line, 2 M. & W. S91 ; Cockle, 18.
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rendered it improbable that he would communicate with 
his friends (i).

In Bouden v. Henderson (k) Sir John Stuart, V.-C., 
said :—

“The principle on which the Court presumes the death of a 
person of whom no tidings have been received for a long period of 
time, is this—that, if he were living, he would probably have com
municated with some of his friends and relatives. It is a 
conclusion which the Court draws from the probabilities of the 
case. It is quite clear, therefore, that, when no such probability 
exists, the presumption cannot arise.

“In this case, all the circumstances tend to show, that, after what 
had taken place between Letitia Langton and her friends, it was 
extremely improbable she would have entered into further com
munication with them. She had abandoned her religion, and her 
friends wrote to her a letter of remonstrance and reproach for so 
doing. Those reproaches were not calculated to encourage further 
communications. 1 think this circumstance, taken in connection 
with the rather eccentric course of life, which, it appears from her 
letters, she pursued, renders it improbable that she would have 
further communicated with her friends. If I am right in this 
view, it follows, that the presumption of her death does not arise 
from the absence of information or of communication, when that 
absence is natural, even if the lady were still alive. There must, 
therefore, be further inquiry ” (/).

But there is no presumption as to the exact time, 
during the seven years, the person in question died. 
Whenever that date is material, it must be a subject of 
distinct proof by the party interested in fixing the 
time ; for there is no presumption as to when, during 
the seven years, the person in question died (m). The 
fact of letters of administration having been granted 
is not sufficient proof of death (h). In the Probate 
Division of the High Court death is not presumed in the 
case of disappearance, but the applicant for a grant has

(»') lion'dt n v. Henderson, 2 Sm. & O. 300 ; McMahon v. Me Elroy, 
5 lr. It. Eq. 1 ; but Kekewich, J., in reported to have decided the 
contrary in Wills v. Palmer, 53 W. It. 169. And nee per Lord 
Blackuukn, in Prudential Assurance Co. v. Edmonds, 2 App. Cas. 
509.

Ik) 2 Sin. & G. 360.
(/) At pp. 366, 367.
(m) In re Phene's Trusts, suprd ; In re 1.ewes' Trusts, L. R. 6 Ch. 

357. See also In re Hcnjamin, [1902] 1 Ch. 723.
(n) In re lltamish, 9 W. It. 175.
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to obtain leave “ to swear the death ’’ (o) ; and leave 
will be given in a proper case. The applicant has to 
swear to his belief of the death, and to prove that he 
has made proper and ample inquiries (p). Death has 
been allowed to be sworn alter three years’ disappear
ance (q). This presumption does not necessarily arise 
between vendor and purchaser (r).

It has been stated that the presumption is that an 
unmarried man who has not been heard of for seven 
years died without issue (») ; and North, J., is believed to 
have so decided in an unreported (() case of lie Harding, 
in 1891. But, on the other hand, it was laid down by 
Cockrurn, C.J., in Greaves v. Greenwood («<), that if it is 
proved that a man died many years ago, and there is 
nothing to show that he had or had not issue, there is no 
presumption either way. And this statement of law has 
recently been approved (x). The true view seems to be 
that where the question of the failure of issue of a given 
person arises all that can be done is to prove facts from 
which the inference can be drawn that be died without 
issue (y), and then ask the Court to draw that inference. 
This has been done in cases where neither the given 
person, nor any issue of his, had been beard of for a 
considerable number of years—twenty-five years in two 
cases (z), and seventeen in another (a)—and inquiries 
had failed to elicit any information that he bad, in fact, 
had issue.

There is no fixed time at which a woman will be

(o) In the Goods of Jackson, H7 L. T. 475.
( i') In the Goods of Clarke, [1X9(1] 1*. 287 ; of. In re Walker, 

[1909] P. 115.
(</} In the Gooilsof Matthews, [1X98] P. 17.
(r) Dart's Law of Vendors anil Purchasers, 7th ed., p. 3X0.
(«) Seton on Judgments, tith ed., p. 1050.
(!) See Times Newspaper of May 2Xth, 1X91.
In) 2 Ex. 1). 289.
IrS In re Jackson, Jackson v. II an/, [1907] 2 Ch. 354.
ly) See lluhback on Evidence of Succession, 203.
lz) lie llankei/, 25 W. It. 427 ; and lie It'e/ih, Ir. R. 5 Eq. 235.
(a) Jtaw/insoii v. Miller, L. R. 1 Eq. 52.
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presumed to be past child-bearing. It depends on the 
particular circumstances of each case whether she is or 
not. As a general rule, in the absence of special circum
stances (6), she is not considered to he past child-hearing 
until she is at least fifty-six years of age. But in He 
Sumner (c), and also in He Milliter (d), a woman under 
fifty was, under the circumstances, found to he past child
hearing. In Croxton v.May(e), the inference was not 
drawn in the case of a woman just over fifty-four, hut 
who had only been married three years. One of the 
latest cases in which it was drawn is He White (/), where 
a woman was just over fifty-six. No analogous inference 
of incapacity arises in the case of a man of any age.

Where several persons have perished in the same 
calamity, the presumption was once said to be in 
favour of the survival of the stronger party (g) ; hut 
in a case where it appeared that a husband, a wife, 
and their two children, were washed off from the deck 
of a ship by the same wave and drowned, the House of 
Lords held, that in the absence of further evidence it 
must he taken that all died at the same moment, as there 
was no presumption at all in such a case (/i). This rule 
was applied by the Court of Probate when husband and 
wife were both killed in a railway accident, and the 
bodies were found two hours afterwards (i), and adminis
tration was granted to the next of kin of each ; so also 
where husband and wife were proved to have been on 
hoard a vessel which was totally lost at sea (A).

(ii) The circumstances to 1» considered are—whether a spinster 
or married : if married, how long, whether husband alive or dead, 
whether children or not, and when last child was born. See In re 
Thornhill, [1904] W. N. 112, and the next four eases in the text.

(<•) 22 \V. K. 639.
ht) L. H. 14 Eq. 245.

I
f) 9 ('h. I). 3NS. 
f) [1901] 1 Ch. 570.

</) Silliek v. /tooth, 1 Y. & C. 117.
h) Il l's/ v. Angrme, 8 H. L. Cas. 183 ; Cockle, 21.
i) In the Gooilsof Wheeler, 31 L. J. P. M. & A. 40.

[k) In the Goods of Alston, [1892] 1*. 144.
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Again, every person acquires a domicil of origin at 
birth, which is that of the father at that date in the 
case of a legitimate child, and that of the mother in 
the case of an illegitimate child ; this domicil con
tinues until it is abandoned and a new one acquired. 
The presumption is in favour of the continuance of 
the domicil of origin, and the burden of proof is on 
those who allege the acquisition of a new one. Mere 
residence, however long, in a country which is not 
that of the domicil of origin does not prove the abandon
ment of the old domicil and the acquisition of a new 
one, hut it is an element to be taken into consideration!/). 
But long and continuous residence, coupled with other 
circumstances, may raise a strong presumption of an 
intention to renounce the domicil of origin and acquire 
a new one in a particular country (hi). The question 
in all these cases is, had the person whose domicil is in 
dispute at the time of his death settled in another country 
with the fixed intention of establishing his domicil there, 
and abandoning his previous domicil ? If not, his domicil 
of origin continues.

We can here allude only briefly to some other well- 
known presumptions of law. Take, for example, those 
relating to the Ownership of Land. When two parishes 
or properties are separated by a highway, the presump
tion is that the medinmfilum rUr is the actual boundary (11); 
when they are separated by a river the medium filum ai/iue 
is presumed to he the actual boundary. This rule has 
been also applied to an artificial watercourse (o). But 
by International Law, where two States are hounded 
by a river, the middle of the navigable channel or

(/) Ver Collins, M B., in Sounlit v. Keyter, IS T. L. B. 416.
(m) See Attarney-Oeneral v. H'imim, 85 L. T. 50H ; reversed by 

the rieuse of lourds on the facts ( H'ina»» v. .1 ttvrnry-denertil, [1904] 
A. 0. 287).

(n) It. v. Strand Hoard of Works, 4 B. & S. u2ti.
(o) Whitmores v. Stanford, [1909] 1 Ch. 427.
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Thalweg is presumed to be the lioundary, with a com
mon right of navigation to both. When there is an 
island in a river, so that the river is divided thereby 
into two streams, there is no presumption that the 
medium filum runs through the island (p).

The soil of a public highway is presumed to belong to 
the owners of the adjacent lands usque ad medium filutu 
rite (q), and this applies to the case of a street in a 
town (r). It does not, however, apply in the case of 
ground which is intended to be used as a highway, but 
has not been dedicated to the public («). The rule is 
thus stated by Cotton, L.J. (I) :—

“The rule of construction is now well settled, thut where there 
is a conveyance of land, even although it is descrilssl by reference 
to a plan, and by colour, and by quantity, if it is said to no liounded 
on one side either by a river or by a publie thoroughfare, then on 
the true construction of the instrument, half the lasl of the river 
or half of the road passes, unless there is enough in the circum
stances, or enough in the expressions of the instrument, to show 
that it is not the intention of the parties.”

The presumption that the lied and soil of a stream 
belong to the riparian owners does not apply to a large 
non-tidal and navigable lake (a). Where there is a 
metalled road bordered by untnetulled margins, there 
is a presumption—of course, a rebuttable one—that 
the highway extends up to the fences (a). So, in a 
recent case, it was held that when a highway runs 
between two fences the public have a jirimd facie right

(p) (beat Torrington Commons Conservators v. Moore Stevens, 
[1904] 1 Ch. 347.

(y) For eases in which the presumption was rebutted, see Pryor 
v. Petre, [1894J 2 (’h. 11 ; Plnmhley v. Lock, 07 J. P. 237 ; Mappin v. 
Lilxrty, [1903] 1 Ch. 118.

(r) in re White's Charities, [1898] 1 Ch. GÔ9.
(sj Leigh v. Jack, 5 Ex. 1). 264.
(<) Micklethwait v. Netclay bridge Co., 33 Ch. I). at p. 145.
(a) Johnston v. J Hoot afield, lr. It. 8 C. L. 68.
[x) belmore v. Kent County Council, [1901] 1 Ch. 873 (in which 

case the presumption was rebutted). See also Neeld v. Hendon 
! than Council, 81 L. T. 405; Sitncox v. Yardley llural Council, 69 
J. V. 66.
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over the whole space, and are not confined to the 
metalled part of it (//).

There are also a number of presumptions which 
arise in connection with Bills of Exchange. Thus, 
every person whose signature appears on a bill is 
prima facie deemed to have become a party to it for 
value. Again, every holder of a bill is prima facie 
deemed to have become the holder of it before it was 
overdue, in good faith, for value, and without notice 
of any defect in the title of the person from whom he 
took it. But if in an action on a bill it is admitted or 
proved that there was any fraud or illegality in the 
acceptance, issue, or subsequent negotiation of the bill, 
the burden of proof is shifted, and the holder must 
prove that after such fraud or illegality value was in 
good faith given for the bill (z). The possession of a 
bill of exchange (a) or promissory note(l>) by the drawer 
or maker raises the presumption that it has lieen paid.

Similarly, by the Bills of Lading Act, 1855 (c), 
section 8—

“ Even- bill of biding in the hands of a consignee or indorsee 
for valuable consideration, representing gisais to have been shipped 
on board a vessel, shall be conclusive evidence of such shipment 
as against the master or other person signing the same, notwith
standing that such giasls or some part thereof may not have been 
so shipped, unless such holder of the bill of lading shall have had 
actual notice at the time of receiving the same that the goods had 
not lieen in fact laden on tsmrd ; provided, that tho master or 
other person so signing may exonerate himself in res|>ect of such 
misrepresentation by showing that it was caused without any 
detuuit on his part, and wholly by tho fraud of the shipjier, or of 
the holder, or some person under whom the holder claims.”

It has been held that this section does not estop the 
owners of a ship from showing the incorrectness of 
the bill of lading signed by the ship’s agent as to the

(y) Oftin v. Rockford, Rural Council, [1906] 1 Ch. 342.
(z) Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), 8. 30; Tatam 

v. Ilaslar, 23 Q. B. 1). 345.
(a) Gibbon v. Featherstonekanyh, 1 Stark. 225.
(b) BembrùUje v. Osborne, 1 Stark. 374 ; /Joe v. Thomas, 0 B. & C.

(c) 18 & 19 Viet. c. 111.
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weight of goods actually shipped (rf) ; and in an action 
for freight the master is not estopped from denying the 
amount of goods actually received, though he would be 
estopped in an action against the owners for non
delivery (e).

In many cases it has been held that no presumption 
of law arises. Thus, as we have seen(/), although the 
absence of a man for seven years will, in certain 
circumstances, raise a presumption that he is dead, 
there is no presumption as to the exact date within 
those years on which he died. So, too, if a man 
engaged on board ship falls overboard and is drowned, 
but there is nothing to show what were the circum
stances, no presumption arises that he was drowned 
by an accident which arose “ out of his employment ” (17). 
Again, if the lessor he proved to be in possession of 
an indenture of lease with the seals cut off, the 
Court will not presume that the lessee surrendered 
the term in the manner required by law (ft). Nor, 
if a man give a bond to a woman with whom he is 
then cohabiting, will the presumption arise that it 
was in consideration of her consenting to continue 
the cohabitation in the future (i).

Again, the so-called presumptions of Satisfaction, 
Ademption, and Advancement, which are so often met 
with in Courts of Equity, are not presumptions of law 
at all. They are rules which have been laid down to 
enable judges to decide issues of fact according to fixed 
principles—such issue of fact generally being, What was 
the intention of the party ?

Ill) .Intel v. Bath, L. R. 2 Ex. 267.
If) Manchet y. Llantivit < 'nlliery Co., L. R. 9 Ex. 77.
If) See ante, p. 411.
Ifl) .Martliall v. Wild Bote, [1909] 2 K. B. 46; Bender v. Zent. 

ibid., p. 41 ; but see Low v. General Steam Fitliing Co., [1909] A. C,

8 Doe v. Thomas, supra.
Vallance v. Blayden, 26 Ch. D. 353.
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Using the word “ presumption ” in the narrower 
sense indicated at the commencement of this chapter, 
it is seldom, if ever, possible that presumptions should 
conflict ; and it is not clear what the law is should 
such a conflict arise. It has been said that in such 
a case, the stronger prevails, but where there are 
two presumptions both of which must be drawn as a 
matter of law there is nothing to show which is the 
stronger. Both, surely, must be equally strong. 
Mr. Best has suggested (i.) that special presumptions 
are stronger than general ; (ii.) that those drawn from 
the course of nature are stronger than casual pre
sumptions ; and (iii.) presumptions are favoured which 
give validity to acts ; (iv.) the presumption of inno
cence is favoured in law. These rules, however, are 
of little practical assistance. The true position appears 
to be that where presumptions conflict, the whole of 
the facts must be left to the jury as evidence upon 
which they are to decide (k).

(i) See It. v. Wiltshire, Ci Q. B. D. 366.



CANADIAN NOTES.

PRESUMPTION OF REGULARITY.

It was held in Ex jtarti■ Dohrrtg, 27 N. B. 405, where a 
proclamation of the Governor-General directed a poll to 
be held on June 25th, to take the votes of electors 
under the Canada Temperance Act, and stated that if 
the petition was adopted, the Governor-General might, 
after the expiration of sixty days therefrom, declare that 
the Act should he in force on the expiration of the exist
ing licences in the county, that, in the absence of evidence 
to the contrary, it might he presumed that the vote was 
taken on the day appointed, and, therefore, that a pro
clamation on September 1st, bringing the Act in 
force on the expiration of the existing licences, suffi
ciently showed that sixty days had elapsed since the 
adoption of the petition.

In an affidavit on which perjury was assigned, there 
was no statement as to where it had been sworn, either 
in the jurat or elsewhere, except the marginal venue, 
“ Canada, County of Grey, to wit,” but the contents 
showed that it related to lands in the County of Grey, 
and it was proved that defendant subscribed the affidavit, 
that the party before whom it purported to have Ireen 
sworn was a justice of the peace for that county and had 
resided there for some years, that the affidavit had been 
received through the post office by the agent of the 
Crown Lands there, by whom it was forwarded to the 
Commissioner of Crown Lands, and that subsequently a 
patent for the lot issued to the party on whose behalf
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the affidavit had been made. This was held to be 
evidence from which it was to be inferred that the 
affidavit was sworn in the County of Grey, and it was 
held that the jury had properly so found, if. v. Atkiimm, 
17 U. C. C. P. 295.

The certificate on a married woman’s deed, twenty- 
five years old, signed by two justices, was as follows: 
“ Midland District, to wit : tie it remembered, that on the 
8th May, 1848, R. G., wife of the within named L. G. who, 
lieing examined by us, separate and apart from her said 
husband, touching her consent to surrender and give up 
to the within named H. 8., his heirs and assigns, all her 
right and title, etc." This was held sufficient, liecause 
the venue sufficiently showed where the examination 
took place, and an admission which was made of the 
justice's authority must be taken to mean their authority 
as justices for that district, and as the names of the two 
witnesses to the deed were the same as those of the 
justices, and the handwriting similar, and the date of the 
deed and certificate the same, it might be inferred that 
the execution took place in their presence. Sinipion et 
al. v. Hartmen, 27 U. C. Q. B. 460.

In an action of trover for timber cut on land covered 
by timber licences issued to the plaintiff, the question 
being whether the licences were sufficiently proved, the 
evidence was as follows : The Crown timber agent for the 
territory in which the lands were situate stated that he 
was such agent and was gazetted to that office in 1854, 
that he had acted as such ever since, and that his acts 
were sanctioned by the Crown Lands Department, that 
part of his duty was to issue such licences under 
instructions from the Crown Land Office ; and the 
licences being shown to him, he said he had signed and 
issued them in the regular course of his duty as such 
agent. It was contended that the plaintiff should have 
gone further and proved the agent’s appointment good 
in tmnihu», but it was held that the licences had been

IitEe M M
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sufficiently proved. Boyd et al. v. Link, 29 U. C. Q. B. 
365.

Where a conviction was attacked on the ground that 
the magistrate was out of his jurisdiction at the time of 
issuing the summons, the affidavit was merely of 
information and belief, without stating the grounds for 
the lielief. It was held that the fact of the judge granting 
the summons afforded some ground in a doubtful case 
for the presumption that he was acting within his 
jurisdiction. H. v. Johnson, 27 N. 8. R. 298.

In an action of ejectment by the sheriff’s vendee of 
land under sale on,fieri Judas it was held that the pro
duction of the r en. ex. under which the sale took place, 
and of the sheriff’s deed which recited the Jieri facias, 
was sufficient primé facie evidence to enable the plaintiff 
to recover against the judgment debtor. Low v. Hicks, 
21 U. C. C. P. 113.

In ejectment by a purchaser of lands sold under an 
execution, the sheriff's deed was held primé facie 
evidence that the writ was delivered to the sheriff, and 
the land seised and sold under it. Doe e. d. Spa ford 
v. Brown, 3 U. C. 0. 8. 90 (3 Will. IV.).

In an action of ejectment under a sheriff’s deed by 
the execution creditor, the vendee of the sheriff, against 
the debtor, the plaintiff need not prove the judgment, 
but may rely upon proof of the sheriff s deed and sale by 
him under the fi.fa.

The plaintiff produced the original judgment, but, 
upon its being objected that it was not stamped, he 
withdrew it by leave of the Court, and rested his case 
upon the fi.fa. lands.

It was held that the judgment having been with
drawn as evidence by leave of the Court, must be con
sidered as if it had never been offered, and semble that
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the defendant's proper course, if he desired to show 
the invalidity of the judgment and the execution issued 
under it, was to have given it in evidence himself. 
llahton v. Hughson, 17 U.C. C. P. 864.

In an action of dower, where the plea was ne nuques 
accouple, evidence of cohabitation and reputation of 
marriage was held sufficient in Stoner v. Walton, 6 
U. C. Q. B. 0. 8.190 (1841), and it was not necessary to 
prove the marriage by persons present at the ceremony.

A presumption of marriage, arising from reputation, 
may be rebutted by proof that the woman formerly 
lived with another man in such a manner as to raise 
the same presumption of marriage with him. George 
v. Thomas, 10 U. C. Q. B. 604.

In Street v. Dolsen, 14 U. C. Q. B. 687, the demandant 
in an action of dower relied upon evidence of cohabitation 
and reputation to prove the marriage said to have taken 
place in the United States.

Robinson, C. J., said that in the cases in this Court 
of Stoner v. Walton, 6 O. S. 190, and Phipps v. Moore, 
5 U. C. R. 16, it had been held that in an action of 
dower, upon a plea denying the marriage, such evidence 
might be received. “ It may be thought, perhaps, the 
Court took rather questionable ground in admitting 
proof of reputation and cohabitation in such cases. We 
had no express authority for it, nor, I think, any against 
it, and we ventured to rule as we did from a consideration 
of the impossibility, in many cases, of obtaining any 
other proof here of the marriage of parties, especially in 
humble stations of life, who have been emigrating to 
this country by thousands annually for forty years, and 
by the further consideration that where proof could lie 
obtained, in Ireland, for instance, upon commission, the 
expense of obtaining it would in some cases, perhaps in 
many, exceed the value of the dower which the widow 
is claiming."

m m 2
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Where a marriage in fact has been proved, evidence 
of reputation and cohabitation is not sufficient to 
establish a prior marriage. Doe e. d. Wheeler v. Mae- 
William*, 3 U. C. Q. B. 165.

In Doe e. d. Urea key v. Hreakey, 2 ü. C.Q. B. 8411, it was 
held that proof of marriage by reputation and cohabita
tion for twenty or thirty years was sufficient in ejectment, 
and if the presumption arising therefrom was to lie 
rebutted, it must be by positive testimony.

Pretumplion ai/ainst Spoliator.

The Exchequer Court dismissed a petition of right 
in which the claim was for a balance alleged to be due 
on a contract for certain public works. Certain time- 
1 looks and hooks of account, as well as documents on 
which the accounts were made up, had disappeared, 
and the Exchequer Court, acting on the presumption 
omnia prasnmnntur contra spoliatorem, dismissed the 
petition. The Supreme Court of Canada held that the 
principle had been carried too far. “ The presumption 
against the spoliator could be removed, and in the 
present case the evidence shows that the books, if 
produced, would have corroborated instead of negativing 
the petitioner’s right to recover.” St. Louis v. 11., 25 
S.C. B. 649.

Presumption of Death after Seven Years.

The heir of A. brought an action of ejectment 
against the purchaser under a sheriff’s sale, and 
attempted to recover upon the ground that after so 
many years (about fifteen) had elapsed over and above 
the seven years the law presumed A. to have been 
living since he was last heard of, the presumption 
that he did not die till the expiration of the seventh 
year, though there was no circumstance in evidence to
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show that he died earlier, was at an end, and that it was 
incumlient upon the purchaser at sheriff’s sale to 
show that he did not in fact die till after the seventh 
year, and that the jury should he directed to find 
whether he did or did not die within the term of seven 
years ; but it was held that the proi>er direction to give 
the jury was that at the end of seven years the fact of 
death was to be presumed, and not sooner, unless 
there was some evidence affecting the probability of 
life continuing so long, and also that it was incumlwnt 
on the heir of A. and not upon the purchaser on the 
fi. fa. to show when A. died. Doe e. d. Jlagarmaii v. 
Strong et*L, IU.C.Q.B.810. Affirmedia6U C.Q.U. 
291.

To prove that her first husband was dead, a wife, 
complaining of non-support by her second husband, 
proved that she never lived with him, although married 
in 1866, that in 1888 she had received a letter stating 
that he was dying in the United States, and that was 
the last she had heard from him, save that a year 
after her marriage with the defendant she heard that he 
was dead. It was held that this was evidence to go to 
the jury of the death of the first husband. It. v. 
Holme» ', 29 O.R. 862.

In Gilet v. Morrow, 1 0. R. 527, it was held that the 
presumption of death, arising from continued absence 
of the demandant's husband, unheard of for seven 
years, is sufficient to sustain an action of dower as 
against the objection that he is still living.



CHAPTER XII.

ADMISSIONS.

The bunion of proof is also lightened when the 
opposite part)’ has admitted all or some of the facts 
upon which his opponent relies. An admitted fact 
need not be proved.

There are two kinds of admissions :—
I. Formal, made intentionally with a view to the 

proceedings.
II. Informal, made without any reference to 

proceedings.
Formal admissions may be made in six ways : 

(i.) on the pleadings ; (ii.) in answer to interroga
tories; (iii.) in answer to a notice to admit specified 
facts; (iv.) in answer to a notice to produce and 
admit documents ; (v.) by the solicitor of a party 
during the litigation ; and (vi.) in open Court by 
the litigant himself, and also by his advocate. A 
person charged with a criminal offence can admit 
the truth of the charge, but it seems still to be the 
law that if he pleads “ Not guilty ” he cannot lighten 
the task of the prosecution by admitting any inci
dental fact which is a stage in the proof of his guilt.

An informal admission may be made in any way. 
It has therefore much less weight than a formal 
admission, and may be much more easily explained

à
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only exceptions to the admissibility of informal 
admissions are, that in criminal eases a “confession” 
cannot Ik- put in evidence if it has been obtained 
by improper inducements («), and in civil cases 
admissions made in communications held “ with
out prejudice” arc excluded (i).

A person who is of full age and sound mind is 
bound by admissions made by himself or his agent, 
hut the admissions of agents only bind the principal 
when the agent has authority to make them on his 
behalf. Thus, a general agent may bind his prin
cipal by admissions in the usual course of business ; 
but a particular agent’s authority is strictly limited 
to the actual business which he is employed to do, 
and his admissions will only bind his principal if 
made during his employment and within the scope 
of his duty. A person is also bound by admis
sions made by anyone through whom his title or 
claim is derived, when such person had the same 
interest or estate as the present party now has. 
A person who has a representative capacity can 
make admissions, which are evidence against those 
whom he represents, provided he has made them 
while acting in that capacity and in reference to it ; 
and then such admissions arc not evidence in actions 
against him personally. But the committee of a 
lunatic has no authority to bind the lunatic.

The proof of an admission is not hearsay. The 
precise words of the admission aw material, and 
must be proved by primary evidence.

Admissions resemble presumptions in that they

fa) See ante, pp. 105 et se</.
(b) See ante, p. 292.
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are conclusive as to the facts to which they relate, 
unless the party against whom they are tendered 
brings forward evidence to destroy them or explain 
them away ; they differ from estoppels, however, for 
it is of the essence of an estoppel that the party 
who is estopped cannot bring forward any evidence 
to contradict his former conduct—in other words, 
an estoppel is a conclusive admission (e).

As Bayley, J., said, in lleane v. Rogers (d) :—
“ There in no doubt but that the express admissions of a party 

to the suit, or admissions implied from nis conduct, are evidence— 
and strong evidence—against him ; but wo think that he is at 
liberty to prove that such admissions were mistaken or were 
untrue, and that ho is not estopped or concluded by them, unless 
another person has lioen induced by them to alter nis condition : 
in such a case the party is estonped from disputing their truth 
with respect to that person (and those claiming under him) and 
that transaction ; but as to third persons he is not bound.”

We will now deal in the first place with Formal 
Admissions.

I. Formal Admissions.

(1) On the Pleadings.

Any party to a civil action may expressly admit facts 
on his pleadings, etc. Thus, by B. 8. C., Order XXXII., 
r. 1:—

“ Any party to a cause or matter may give notice, by his plead
ing, or otherwise in writing, that he admits the truth of the whole 
or any part of the case of any other party.”

In addition to such express admissions, a party may by 
not pleading, or insufficiently pleading, to an allegation 
of fact, impliedly admit it, Order XIX., r. 18, providing 
that—

“ Every allegation of fact in any pleading, not l>einç a petition 
or summons, if not denied specifically or by necessary implication,

fr) Cf. U. v. Krtlheim, [ 18$Hi] 2 Q. B. p. 270.
(</) 9 B. & C. at p. 586.
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or stated to lie not admitteil in the plending of the oppoaite part)-, 
shall lie taken to lie admitted, except as against an infant, lunatic, 
or person of unsound mind not so found by inquisition.”

There are three exceptions to this rule :—
(i.) By Order XXL, r. 4
“ No denial or defence shall lie necessary as to damages claimed 

or their amount ; but they shall lie deemed to bo put in issue in all 
cases, unless expressly admitted.”

(ii.) A defendant in possession, in an action to recover 
land, need not plead his title unless his defence rests 
upon an equitable estate or right, or he claims relief u|x>n 
any equitable ground, it being provided by Order XXL, 
r. 21, that, except in such cases, a plea that he is in 
possession shall be a sufficient denial of the plaintiff-s 
allegations.

(iii.) The plea of “ Not Guilty by Statute ” (which 
now, however, is very seldom pleaded) (e) also impliedly 
traverses all material allegations of fact in a statement 
of claim.

The effect of payment into court as an admission of 
liability is now governed by Order XXII. of the R. S. C., 
1888. Under Rule 1 of this Order (which is confined to 
actions to recover a debt or damages and Admiralty 
actions) a defendant may pay money into court by way 
of satisfaction, which admits the claim or cause of action 
in respect of which the payment is made, or he may, 
with a defence denying liability (except in actions or 
counterclaims for libel or slander), pay money into 
court, which will lie subject to the provisions of Rule (i. 
Payment into court without a denial of liability is only 
an admission of liability up to the amount paid in. 
Therefore, where, in an action on a bill for work done, 
the defendants paid in £10 without any denial of 
liability, the defendants were held not precluded from 
showing that the work was not done at their request

(e) See the Public Authorities Protection Act, 1893 (56 & 57 
Viet. c. 61), s. 2.
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except as to that amount (/). Payment into court with 
a denial of liability is not an admission of the cause of 
action (</), although, under liule 0, the plaintiff may 
accept it in satisfaction of the claim or cause of action in 
resjiect of which the payment into court has been made, 
in which case he is entitled to have the money paid out 
to him, and to sign judgment for his costs to date. If 
payment is made with denial of liability, but at the same 
time a formal admission is made that liability is not 
disputed, the defence will be struck out (h).

(2) In Amwer to Interrogatories (i).

After the pleadings are closed and before the trial, 
either party may in a proper case obtain an order that 
his opponent shall answer certain written questions. The 
chief object of these questions is to obtain admissions 
that will save trouble and expense at the trial. Answering 
interrogatories differs from pleading to the allegations in 
a statement of claim or defence in these respects :—

(a) The party interrogated must answer them ;
(b) He must answer them fully and fairly ;
(c) He must answer the substance and not the letter of 

the question ;
(d) He must answer them on oath.
In this case, therefore, he is compellel to make admis

sions, but he cannot be compelled to answer anything which 
is not within his own knowledge, unless he can obtain it 
from persons in his employment, who must have acquired 
their knowledge in the course of their employment (j).

(/) Hennell v. Dai tee, [1893] 1 Q. B. 367.
(</) Coote v. Font, [1899] 2 Vh. 93.
In) CrUchelt v. Lonelan awl South Western Hail. Co.. [19071 1 

K. It. 860. 'Ll
(•') Tills subject is more fully dealt with in Book IV., Chap. II., 

post, p. 81 i.
U) Hoh'kow Vaughan <{• Co. v. Fisher, 10 Q. B. 1>. 161 ; Hashatham 

v. Shropshire Ini on, etc. Co, 24 Ch. I). 110; Hall v. I .mu!an and 
Forth U rstern /tail. Co., 33 L. T. 848 ; Ehrmann v. Ehrmann, [18961 
2 Ch. 611 ; Wehhach ete. C'r. v. Few Sunliyht Co., [1900] 2 Cl. 1.
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(8) On Notice to Admit Facts.

In order to save expense and facilitate proceedings, 
it is usual and right for each parly, previous to trial, to 
call on the opposite party to make various admissions. 
These admissions are now regulated, in the High Court, 
by Order XXXII., r. 4, which provides :—

“ Any party may, by notice in writing, at any time not later 
than nine days before the day for which notice of trial has been 
given, call on any other party to admit, for the purposes of the 
cause, matter, or issue only, any specific fact or facts mentioned 
in such notice. And in case of refusal or neglect to admit the 
same within six days aft^r service of such notice, or within such 
further time as may l>o allowed by the ( ’ourt or a judge, the costs 
of proving such fact or facts shall Imj paid by the party so neglect
ing or refusing, whatever the result of the cause, matter, or issue 
may be, unless at the trial or hearing the Court or a judge certify 
that the refusal to admit was reasonable, or unless the Court or a 
judge shall at any time otherwise order or direct. Provided that 
any admission made in pursuance of such notice is to Ire deemed 
to be made only for the purposes of the particular cause, matter, 
or issue, and not as an admission to be used against the party on 
any other occasion or in favour of any person other than the party 
giving the notice : provided also, that the Court or a judge may at 
any time allow any party to amend or withdraw any admission so 
made on such terms as may be just.”

The party served with such a notice is not hound to 
admit anything ; hence the power to serve a notice to 
admit facts is not used as freely as it ought to be. But 
a refusal to make proper admissions may affect costs. 
And it should be noted that, unlike interrogatories, a 
notici to admit facts may he served in respect of things 
ancient (such as the death of an ancestor), or things 
only known to the other side or to a third person.

(4) On Notice to Admit Documents.

A notice to admit may be served, not only as to facts, 
hut also as to documents. It is provided, by Order XXXII., 
r. 2, that—

“ Either party may call upon tho other party to admit any 
document, saving all just exceptions ; and in case of refusal or
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neglect to admit, after auch notice, the cum ta of proving any r-llch 
document shall lx- paid by the party so neglecting or refusing, 
whatever the result of the cause or matter inav lie, uiiIcmm at the 
trial or hearing the Vourt or a judge shall certify that the refusal 
to admit was reasonable ; and no costa of proving any document 
ahull lie allowed unless such notice lie given, except where the 
omission to give the notice is, in the opinion of the taxing officer, a 
saving of expense ” (t).

This rule is substantially the same as Order XXXII., 
r. 2, of the R. 8. C., 1875, and is also similar to the 
practice existing prior to 1875 under the Common Law 
Procedure Act, 1852(1), and the Chancery Amendment 
Act, 1858 (m). Under those Acts it was held that a 
party, hy admitting a document, does not thereby in any 
way recognise its legal validity, hut merely enables the 
opposite party to dispense with the usual evidence which 
would otherwise he necessary to bring it before the 
Court. Thus, when a party admitted his signature to a 
hill of exchange, he was still allowed to object to the 
insufficiency of the stamp («) ; and an admission on 
notice of certain documents which were described as 
copies of, or extracts from, certain original documents, 
was held not to make such copies evidence, in the 
absence of sufficient reason for the non-production 
of the originals (o). An admission of a bill of exchange 
drawn by the plaintiff, directed to the defendants, “ and 
accepted hy one IL B. for the defendants,” was held to 
estop the defendants from disputing H. B.’s authority to 
accept (p); so it has been held that, after admission of a 
deed, no objection can be taken to an erasure or inter
lineation which may appear (q). Where the defendant 
objected at the trial to an unexplained interlineation in

(<■) A similar provision is contained in the County Court Rules, 
1908, Order XVTII., r. 0.

(/) 15 & 16 Viet. c. 76.
(m) 81 & 22 Viet. c. 27.
(») Va ne v. Whittington, 2 Dowl. (n.s.) 757.
(o) Shar/te v. Lamb, 11 A. & E. 805.
(;.) Hitl,n v. Ilo/ihinn, 1 C. 11. 787.
(</) Freeman v. Nteijgal, 14 Q. B. 202.
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a deed which had been admitted without objection, 
Coleridges, J., said :—

“ Before a party admits a deed, it is produced to him for the 
very pursue of enabling him to inspect it, and say whether he 
objects to its admission in the form in which it appears to l>e 
written. Here it must bo considered, either that the defendant 
really admitted that the deed was correct and the interlineation 
no objection, or that the admission was made with the dishonest 
intention of entrapping the plaintiff ; and as it must l»e presumed 
that the defendant acted upon the inspection of the deed upon 
which he had a right to act, 1 think the objection has been waived 
under the notice to admit.”

Where there is a variance in date between the docu
ment admitted and that which is produced, it will be 
immaterial, unless the opposite party has been misled 
by it (r) ; but it ought to be shown that the document 
admitted and that produced are the same (*).

The Courts will not sanction any agreement for an 
admission by which any of the known principles of law 
are evaded. No effect, therefore, will be given to an 
agreement to waive an objection arising from a deed not 
having been stamped (t).

(5) Ad minions by Solicitors.

A solicitor is presumed to have a general authority for 
whatever he may say or do on l>ehalf of his client in the 
conduct of a case : and his authority to make admissions 
will be implied when he has been proved to be the 
solicitor on the record (it). In Young v. Wright (r), Lord 
Ellenborough said :—

“If a fact is admitted by the attorney on the record with 
intent to obviate the necessity of proving it, he must be supposed 
to have authority for the purpose, and his client will be bound by 
the admission ; but it is clear that whatever the attorney says in 
the course of conversation is not evidence in the cause ” («).

[r) Field v. 
(a) Clayv. ! 

(<) Owen v.

e) 1 Vamp.
[*) See /'

[r) Field v. Fleming, 5 Dowl. 450. 
(a) ('lay v. Thack rah, 9 C. & P. 47.
t) Owen v. Thomas, 3 Myl. & K. 357. 
’,u) (iainsford v. Orammar, 2 Camp. 9. 
fy) 1 Vamp. 159.
[x) See Fetch v. Lyon, 9 Q. B. 147.
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The solicitor on the record is bound by the acts of his 
London agent, and so is the client if it is not in defiance 
of his direct and positive instructions (y) ; the same rule 
applies when a London solicitor employs a country 
solicitor as his agent before a district registry.

Where an attorney on the record gave the following 
undertaking : “ I hereby undertake to appear for A. 
and 13., joint owners of the sloop ArurnM," this was 
held sufficient ]>rim<i facie evidence that A. and 13. were 
such joint owners (z) ; but an admission liefore action by 
an attorney, who afterwards appeared on the record, 
has been held insufficient without proof that he was 
authorised at the time to make the admission (o). An 
admission by a solicitor's clerk or agent is as valid as an 
admission by the solicitor himself (6). Where the defen
dant's attorney, after a controversy had arisen, admitted 
in conversation with the plaintiff's attorney that his 
client's title was under 13., and ended with 13., and the 
plaintiff claimed as a remainderman after 13., this was 
held to be a good admission of B.’s title (<•). So, in 
an action on a bill, an admission by the defendant’s 
attorney that the acceptance was in his client's hand
writing is evidence of acceptance without production of 
the bill(d). Of course, the client is not bound by admis
sions made by his solicitor fraudulently (<).

If in delivering a defence the solicitor for the defen
dant makes a formal admission that the defendant 
will not set up one of the defences pleaded, the whole 
defence will lie struck out as an abuse of the process of 
the Court (/).

it/) CamUhert v. Xrtrm, [1908] 1 Ch. 812.
It) Marthnll v. Cliff, 4 Camp. 133.
(а) Il aytlaffy. ITiltaa, 4 b. A Ad. 339.
(б) Taylor v. W iliam, 2 b. & Ad. 845.
(cj Uarrett v. Meax, là 1 ’. b. 142.
(</) l'ka/ilin v. Levy, 9 Ex. 531.
le) U'illuimt V. /VmIoh, 20 Ch. I). 672.
lf) Critchell v. Lmulm ami South WtsUrn Bail. Co., [1907] 1 

K. b. 800.
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(6) Adinimiims by Cowiiel.

It has linen said that if the parties have a particular 
controversy, and it seems plain that a certain fact is 
admitted, the jury, as men of common sense, may draw 
the same conclusion as to that fact as if it were formally 
proved before them (9) ; and therefore it has been sug
gested that if counsel opens statements which he does 
not prove, the opposite party may treat them as 
admissions ; but this doctrine has been disputed in a 
later case (li). Generally counsel have authority to 
make all admissions in civil cases, which they may 
think proper in the conduct of a case (i), unless expressly 
forbidden so to do (fc), and accordingly a special case 
signed by counsel on each side, at a formal trial, has 
been held evidence of all the facts therein stated, at a 
subsequent trial (/) ; but ordinary and less formal admis
sions by counsel at a former trial are not evidence on a 
subsequent trial (m). When counsel with the authority 
of their clients consent to an order, the clients cannot 
arbitrarily withdraw such consent («).

In criminal matters, the solicitor of the accused cannot 
make admissions nor, it seems, can his counsel at the 
trial (o). As to the accused himself, before the magis
trates he is always asked whether he wishes to make a 
statement, and at the same time is cautioned that what 
he says will be taken down in writing and may be given

(y) Her Aldersox, 1$., in Straey v. Make, 1 M. & W. at p. 17:5
(h) Duneomhe v. Daniel/, S C. & P. 222 ; cf. Machell v. Kllù, 1 

Car. & K. 082 ; Darby v. Ouselen, 1 11. A N. 1.
(•") Strinfen v. Chelmiford, 5 11. & N. 800.
(A) Seale v. Gordon-Lennox, [1902] A. C. 405 ; Kemyshall v. 

Holland, 14 R. 330.
(!) Van ll’art v. Woollen, Ry. & M. 4 ; Swin/en v. Swin/m, 18 

C. ti. 483.
(to) Colledyev. Horn,',/ Ring. 119.
(*) Harvey v. Croydon Union livrai Sanilury Authority, 20 Ch. II. 

24!'
(o) R. v. Thornhill, 8 C. & P. 575.
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in evidence against him at his trial (p). The statement 
made in response to this inquiry often contains damag
ing admissions. It is almost invariably put in by the 
counsel for the prosecution as part of his case, whether 
it tells in favour of the prisoner or against him. When 
the prisoner is arraigned, he frequently pleads “ Guilty," 
and on this admission he is sentenced without any other 
evidence of his guilt being given. So, in criminal pro
ceedings for libel, if the defendant does not plead a 
justification under Lord Campbell's Liliel Act, in 
addition to a plea of “ Not guilty," he will be deemed 
to have admitted that the words are false. Again, if 
a prisoner elects to go into the witness box and give 
evidence on oath, he will be cross-examined with the 
object of proving that be is guilty of the crime of which 
he then stands charged, and, under such cross-examina
tion, he frequently makes admissions which will be 
pressed upon the jury against him. But it appears 
still to be the law that an accused person cannot in any 
other way make incidental admissions in the course of 
the trial to facilitate the proof of the case for the 
prosecution.

II. Informal Admissions.

Informal admissions may be either in writing or 
oral, or even by conduct. They may have been 
made in business correspondence or in casual con
versation long before any litigation began or was 
even contemplated, and with no intention of making 
a binding admission. They are therefore more 
easily explained away than formal admissions. But 
if sufficiently clear they shift the onus of proof.

Admissions need not be in express words. They may 
be gathered from a mere narrative or description. Thus

(/<) See unie, pp. Ill, 112.
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a catalogue of goods, described as lielonging to A., “ a 
bankrupt,” was held to be an admission of the auctioneer 
issuing the catalogue that A. was bankrupt (</).

Admissions may also lie made by conduct, and even 
sometimes by mere silence. Thus it has lieen said that 
a declaration in the presence of a party to a cause is 
evidence, as we have seen, because it is important to 
observe the conduct of the party upon hearing it. He 
may admit it or deny it, and even silence may lie signifi
cant (»). Silence, indeed, is worth very little where the 
party hearing it has no means of knowing the truth or 
falsehood of the statement (»), or where the circumstances 
are such that he could not be expected to contradict the 
statement (t) ; <?.</., when he is in court during the 
examination of a witness. A mere conditional acknow
ledgment of liability, in the event of a party primarily 
liable not paying, will not dispense with the necessity of 
formal notice of dishonour of a bill («). Where, how
ever, the indorser of a bill, being told that the holders 
were aliout to take proceedings against him, said he 
would pay if time was given him, it was held that he had 
waived his right to notice of dishonour (x). In settle
ment cases, proof that a parish has given relief to a 
pauper for seven years has been held to lie evidence that 
the pauper was settled in that parish (y). So, the fact that 
relief w as given to a pauper residing out of the relieving 
parish admits a settlement (z); but mere relief of casual 
paupers is no evidence of a settlement (a), even where 
the relieving parish has enabled the pauper to remove to

(y) Malthyv. Christie, 1 K*]>. 340; Cockle, 103.
(r) 1‘rirr v. Harm, ti W. 11. 40.
(a) Her Parke, 14. in Ifayeleji v. liymer, 1 A. & K. 103 ; cf. Neile v. 

JakU, 2 Car. & K. 700.
(1) Itoyil v. Holton, Ir. R. N Eq. 113; flessela v. Stern, 2 C. P. D. 

20.Ï ; Cockle, 102.
tu) f/irke v. If"le of Iteiinfort, 4 Ring. X. C. 220.
(.r) Hoof/e v. /lean, 3 11. & 8. 101.
[y) II. V. Harnstey, 1 M. & S. 377.
(z) It, v. tiilwinrtowe, S II. & C. 071.
(a) ft, v. Chatham, 8 East, 40S.
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another parish (h). Proof that a party to an action 
(though not himself examined) has requested others to 
give false evidence, is evidence against him as an admis
sion against his own case (<•).

Acquiescence in an act is evidence of an admission ; 
but, to make it so, it lias been said that it must exhibit 
some act of the mind, and amount to voluntary demean
our or conduct of the party. In order that the non
repudiation by a principal of an unauthorised act of an 
agent should hind the principal, it must be shown that 
the latter had present to his mind proper materials on 
which to exercise his election (il).

“ A<*<|uien(*eiiee and ratification must 1** founded on a full know
ledge of the facts; and further, it must tie in relation to a 
transaction which may l>e valid in itself and not illegal, and to 
which effect may Im* given as against the party by his acquiescence 
in and adoption of the transaction " (c).

If an account lie delivered and retained for a consider
able time without objection, the recipient will lie taken 
to admit that it is correct(/); and where an account 
has been stated, and a bill given for the amount, the 
debtor cannot, in an action on the bill, impeach the 
charges (</). An objection to one of several items in an 
account, without remark as to the others, is evidence of 
an admission that the others are correct (/i). The fact 
that a course of dealing has taken place lietween the 
parties for a considerable time, and one of them never 
objected, is evidence against him that he acquiesced in 
that course as lieing a proper one(i'). An account sent 
by a creditor to a debtor is an admission by the creditor

(ft) 11. v. TmubrùUjr, 7 H, & I 252.
(r) Mnrinrti/ v. I.nwliw, I'hnl/mm nml lhn-rr Unit, i'n., I,. It. 5 

<J. li. 314; Cockle, 1115.
(r/) Sec /If lliiurhf V. Alt, 8 Ch. II. L'Sli.
(r) /Vr bird Fitzokkai.1i in Art /trtic/rtf .Inrtttiet CnWirr v. La 

ZAiw/iif '/ A/»rrjlir, Hr. r/f Muiitrral, 13 A]ip. Vas. 118.
(y') 11 itlit v. ,/mifyn*, 3 Atk. 252.
(-/) A'lrtif V. M7irt//ry, 1 Hull. 1511.
{/,) 1 ’li,.,/irtii v. fninit, 2 Man. & G. 307.
(i) See H'illianuim v. H i//ifli,i«>,i, T,. It. 7 Kq. 542.
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of the terms of the contract so far as they are stated 
therein (t) ; and this will lie so even if the account, 
although made out, was not sent in (/).

A notice to quit lands, which has I wen served and not 
objected to, is evidence against the tenant that the 
tenancy commenced at the season of the year when the 
notice to quit expires (mi). So, in an action for use and 
occupation, payment of rent is evidence of a holding, and 
of its terras (h). The mere omission to take legal pro
ceedings in respect of a wrongful act is not acquiescence 
in it (<>).

A party’s own statements as to any matter of fact are 
always evidence against himself, even where they relate 
to the contents of a deed, or other written instrument (p). 
Thus an abstract or allidavit used by a person on a 
reference liefore a master in order to prove title in him
self may l>e received in evidence against him in subse
quent litigation (</). It will he otherwise if the statement 
only amounts to an expression of opinion, on a 
matter of law (r). In Itichanh v. Mmyait (a), Cromp
ton, J., said :

“A document knowingly iiwhI us true, by u party in a court of 
justice, is evidence against him as an admission even furs stranger 
to the prior proceedings, at all events, when it appeur* to have 
been used for the very purpose of proving the very fact, for the 
proving of which it is offered in evidence in the subsequent suit.”

So it was held, that an examined copy of answers to 
interrogatories, filed in the usual way, may be read 
in evidence against the person making them in a

(k) Marlaml v. /sour, ‘JO llenv. 31PJ.
(/) //nice v. Ilarilm, 17 W. It. HHO.
(in) T/mmas v. Thomat, ‘J Cain]). 017. 
in) Harden v. Ilnkrtli, 4 H. A: X. 175.
(o) Fii/wml v. Fulmaod, 0 Ch. I). 17<i; ef. /ton-land v. Milt hell, 

1 '» It. 1*. V. 457 ; tow/oh, I'hnt/itim ami livrer /tail. /'a. v. /tail, 47 
L. T. 413.

(/>) Slat/erie v. Paoley, 0 M. A W. 004.
('/) Pritchard v. Uat/shattv, 11 (’. It. 4511.
(r) Mnrifaa v. /'aachmau, 14 ('. It. 100.
(») 4 11. AS. Oil.
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subsequent action to which he is a party, without proof 
of his handwriting or production of the interrogatories 
themselves (t).

The fact that no reply lias liven sent to a letter received 
is, as a rule, not regarded as an admission that the state
ments in it are correct (h). To some letters the only 
possible reply is a digntfed silence. But the circum
stances or the relations between the parties may lie such 
that a reply might properly lie expected, and in such 
cases the failure to reply is some evidence that the state
ments in the letter are true (x). The value of the evi
dence depends upon the circumstances. The subse
quent statements of the receiver of the letter are also 
admissions (if).

A wife's confession of her adultery is evidence which 
is sufficient against her but not against the adulterer (x). 
But the Court is loath to act upon such an admission 
without corroboration (a). Where, however, the confes
sion is clear, distinct, and unequivocal, the Court may 
act on it without any corroboration (Zi).

It should be rememliered that admissions, whether 
written or oral, which do not create an estoppel, con
stitute only prima farie and rebuttable evidence against 
their makers, and those claiming under them.

Thus, by s. 55 of the Conveyancing Act, 1881—

“A receipt for consideration money or other consideration in 
the body of a deed or indorsed thereon shall, in favour of a sulwe- 
quent purchaser not having notice that the money or other con
sideration thereby acknowledged to lie received was not in fact

it) Fleet v. Verrin*, I,. R. II <1. II. 5116.
(a) Per ItowBN, L.J., in llWsroniin v. Walpole, [lsill] 2 (J. II. 

MU.
(x) Per WlLLES, J., in RàlianU v. Uellath/, L. R. 7 0. V. VII : 

/.an/ v. Munflet, 5 11. & N. 2211 lint see the. remarks of laird 
HathKIlI.EV in ChnlUt'e I'aee, ],. R. 6 Ch. 2fifi.

ly) Until, ill v. Skene, 14 <4. II. <Ui4.
\ z) lh‘hiiieon v. flabiimm, 1 8. & T. at p. il9,"l.
(a) White v. While. «2 b. T. HUS.
IJr Hnhinimi v ttakiueoa, SHjird ; William* v. William*, 1„ R. I 

P. & 1). 2ti.
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jiuiil or given wholly or in purt, be Huffieient evidence of the 
payment or giving of the whole amount thereof’’(•■).

A receipt in writing or n parol acknowledgment of 
the receipt of money is only ;irimâ facie evidence of 
payment. Thus a plaintiff, who had given the defen
dant a receipt for goods sold with a view to defraud 
his creditors, can show that no money had passed, 
and that no sale had ever taken place (if). So entries 
of moneys in the creditor's own books as received are 
prime facie evidence against the creditor. Entries of 
payments are not, as a general rule, evidence in his 
favour, hut entries of payments may lie so connected 
with entries of receipts, that if the latter are read against 
the maker, the former would be admissible in his 
favour (<). Under Order XXXIIL, r. 8, ol the li. s. v., 
1883, the Court or a judge may direct that, in taking an 
account, the hooks of account in which the accounts in 
question have been kept shall lie taken as prima facie 
evidence of the truth of the matters theiein contained.

The admission liy a partner concerning the partner
ship affairs is evidence against his co-partners, if made 
in the ordinary course of business (/) ; that of an agent 
is evidence against his principal ; that of one of several 
parties jointly interested is evidence against the others 
or other of them ; and that of a predecessor in title or 
privy in estate is evidence against the successor in title 
or interest (</).

Thus, the admission by one of several plaintiffs, who 
are sued as partners, that the subject-matter of the 
action was his own personal contract, has been received 
as evidence to bar the action (li). And generally, in

(r) 41 ft 4.) Viet. v. 41.
(«/) floors v. Foster, 2 H. ft N. 779; Alner v. Ueorye, 1 Vamp. 

392, is no longer law.
(p) Per Kindkrsi.ky, Y.-( in /leere v. Whitmore. 2 1 >. & S. 4o0.
(/) Partnership Act, 1H90 (.>3 ft .>4 Viet. e. 39), h. là.
(,</) Wool ira a v. Hour, 1 A. ft K. 114; Cockle, 109
(A) l.oros v. be la (’our, 1 M. ft S. 249.
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partnership transactions, the representations, although 
tortious or fraudulent, of a partner are binding on his 
co-partners (i). So, the admission of a retired partner 
as to a partnership transaction while he was in the firm, 
is evidence in an action against a continuing partner (k) ; 
and admissions made by one partner after dissolution are 
admissible to prove payment of a lartnership debt before 
dissolution (/).

When there is a joint interest, the admissions of one 
party concerning a fact material to the joint interest are 
generally evidence against another joint party (in). Thus, 
an admission by an executor, qua executor, is evidence 
against his co-executor (m), except perhaps under special 
circumstances (o). A receipt by one of two trustees is 
evidence against both of the payment (/>).

The law is different in the case of joint contractors ; 
for by s. 1 of Lord Tenterden'i Act (</), it was enacted, 
that no joint contractor shall lose the Ittnefit of the 
statute by the written acknowledgment or promise of 
another ; though the effect of payment by one of such 
joint contractors is expressly reserved to continue as 
before the statute (r) ; but by the Mercantile Law Amend
ment Act, 1856 v’b no co-contractor or co-debtor, whether 
liable jointly only, or jointly and severally, will lose the 
benefit of the Statutes of Limitation, by reason only of 
payment of any principal, interest, or other money by 
any other co-contractor or co-debtor.

Before the acts or acknowledgment of one party can 
lie made evidence against another, it must l>e proved

ft) Jiajijt v. Latham, 2 It. & Aid. 79Ô.
(/.) Hit»/ v. ! trad dirk, 1 Taunt. 104.
(/) Pritchard \. Prajier, 1 ltusn. & My. 191.
(m) /Vr J.K Blanc, J., in Jt. v. Hartl trick, 11 Hast, at ]». .789.
( n) /•<).! v. H aters, 12 A. & K. 41$.
fo) See judgment of Kay, L.J., in Peek v. Pay, [1894] .*t ( 'h., p. 289.
(/») Scaifc y. dohiiHon, B. & ( ’. 421.
(7) 9 Geo. IV., v. 14, reversing the rule laid down l)y Boni Mans- 

FIKLP in Whitcomb v. Whitiuy, 2 l>oug. (>02.
(/•) Hradfield v. Tujijier, 7 Ex. 27.
(*) 19 & *0 Viet. e. 97, s. 14.
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that such a joint interest existe»! as creates an express 
or implied authority to hind (f). It is not enough that 
there should lie a mere community without an actual 
privity of interest. In actions of tort, the admissions of 
one defendant will not as a general rule affect another 
defendant. In settlement cases, however, it has lieen 
held that the declarations of a rated parishioner are 
evidence against his own parish («).

In cases of principal and agent, the ordinary rule 
applies, <Jm facit per nlium farit per ne. The distinc
tion between a general agent and a particular agent 
is well known. In the former case, the agent has an 
authority to hind his principal when acting within the 
scope of his authority (r). In the latter case, the agent 
has merely the authority expressly given to him by 
his principal, and then only on the occasions for which 
he was employed. Thus, it was said by an eminent 
judge that when it is proved that A. is general agent 
of H., whatever A. does, or says, or writes in the 
n aking of a contract as agent of I)., is admissible in 
evidence because it is part of the contract which he 
makes for H., and therefore hinds 11. (y); and the prin
cipal's liability towards third parties cannot lie re
stricted by any private arrangement between him and 
his agent (r). It is not necessary to call the agent to 
prove his admission («). So evidence of an interpreter's 
version of an agent's language is primii /acie correct, and 
is evidence against the principal without calling the 
interpreter (l>).

(/) Fickinstm v. I 'aljty, 10 1$. & ( 12M.
(a) H. v. Hanltrick, 11 Hast, 37N.
(.»•) Kirksta/I llrttriri/ ('a. \. Furness llail. Co., L. It. 0 Q. B. 4(>K; 

Coi'klt», 104» ; f/reat Western Hail. Co. \ . 117///#, 18 ('. B. (x.S.) 748 ; 
« Vickie, 107.

(//) IW OlBBS, C.J. ill La at/ht ini \. Allaaft, I Taunt. à 111.
(.’) Mat It I irk v. Marshall, IS (’. B. (x.s.) N2U; Filma nth v. Hashell, 

L. ti. 1 Q. B. »7.
(fi) Irriatf v. Motley, 7 Bing, .flit; Peyton V. St. Thomas Hospital, 

4 M. «S: R. (12.). n.
{h) Heid v. Hoskins, 0 E. iV: B. 9.W.
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The admissions ot an agent do not hind the principal 
unless they are made at the very time of the contract (c). 
Thus, a letter from an agent to his principal, containing 
merely an account of his transactions, is not evidence 
against the latter (d); hut where an agent, acting within 
the scope of his authority, wrote to his principals that 
he had received a sum of money on their account, and 
they replied, giving directions as to its disposition, it 
was held that the agent's statement was evidence that 
the principals had receiver! the money (<). Kuch 
admissions, however, do not hind the principal if made 
on a subsequent occasion, or if they refer to something 
other than the subject-matter of the agency business (/). 
Tims, to prove possession of goods against a pawnbroker, 
a statement by his shopman, that it was a hard case on 
his master, who had advanced money on the goods, was 
rejected, liecause making such a statement was not 
within the sco|>e of the shopman's authority ; Tixuai., 
C.J., said :—

"It is ilniigcniUH to open the (lisir to declarations by agents 
beyond what the eases have already dime. The deelaration itself 
is evidence . . , not given ufsin oath; it is made in his absence, 
when he has no o|i|sirtunity to act it aside, if incorrectly made, 
by any observation, or any question put to the agent. . . . 
Kvidence of such a nature ought always to Is- kept within the 
strictest limits to which the cases have confined it "(g).

Joint stock companies are hound by the admissions 
of their directors and other agents who are acting 
within the scope of their authority, unless they refer to 
matters ultra rire« of the company. The secretary of a 
company is only its agent in so far as he is acting 
strictly within the powers conferred on him by the 
directors (Zi). If there are two principals, the statements

(r) Veto v. //nysr, & Ksp. 1;11; Cockle, 10H.
(i/) Aflwf/Aor* v. .I//»*fi, 4 Taunt, .‘ill ; .tit mi mtti/ I'm,nsissm/.r#', 

\. .l/irn/mi Steam 7'rati'hmj t'a., [1IHHI] S. V. 3ÏU.
(r) Unite* v. /In1 nhrti/ife, à King. ,*>H.
(/) Story on Agency, s. 1 ;i,j.
(</) tlartn v. Ilmaani, H King. dull.
(A) Itnirifr II AIteehn/iA, /.fit. v. t'aia tiW/i, [1IHCJ] A. C. 117.
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of their agent are not evidence for one of such principals 
against the other (i).

Agency must lie proved before the admissions can 
he received ; though comparatively slight evidence is 
received as prinni facie evidence of authority. It has 
even lieen held that referring one person to another for 
information may make the latter an agent for the 
purpose (k). And to prove authority to sign a guarantee, 
evidence that the alleged agent, the defendant’s son, had 
signed for the defendant in three or four instances and 
accepted hills, was held sufficient prinni facie evidence of 
agency (/). So, production of a writ purporting to he 
signed by the plaintiff’s town agent, coupled with a 
receipt for the sum claimed, purporting also to be 
signed by such agent, was received to prove a plea of 
payment (m).

If in a criminal prosecution it is necessary to establish 
that an agent of the accused received certain moneys, * 
this may he proved by the admission of that agent. 
Thus, on Lord Melville's trial for emliez/.lement, 
evidence was received of a receipt of public money by an 
authorised agent, to show that the money was actually 
received. Lord Erhkink said :

" The first ~tc]s- in the proof of the charge must advance by 
evidence applicable alike to civil and criminal cases; for a fact 
must la* established by the same evidence, whether it is to !*■ 
followed by a civil or criminal consequence; hut it is a totally 
different question, in the consideration of criminal justice, as 
distinguished from civil, how the noble person now on trial may be 
affected by the fact, when so established. The receipt by the 
jinynmster would in itself involve him civilly, hut could, by 
no possibility, convict him of a crime”(a).

So, where the wife of a prisoner charged with receiving 
stolen goods had made out a list of goods and prices at 
his request, and subsequently handed it to the police

(i) In re hernia Mining <'o., 22 Oh. I>. 5!W.
(/.) William» v. lane*, 1 Camp. .‘MM ; Cockle, 100.
(/) WatkinH v. rtwcf, 2 Stark. IM>H.
(in) Weary v. Ahler»on, 2 M. & Bob. 127.
(w) 29 IIuw. St. Tr. at p. 749.
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in his presence, it was held that such list could be 
given in evidence against the prisoner («). But an 
admission of the larceny by the thief cannot be given 
in evidence on the trial of the receiver to prove that 
the goods received were stolen (p).

The instructions of a principal to his agent are not 
evidence against the other party 10 a contract, unless 
they were communicated to the latter (</). The admissions 
of an infant are generally not evidence against him(r); 
nor, generally, are the admissions of a guardian, or next 
friend, evidence against an infant who sues by him (*). 
But infants and their guardians and next friends are 
now compellable to make discovery of documents and 
to answer interrogatories in the same way as other 
litigants. An admission by the committee of a lunatic 
does not bind the lunatic at all (/).

A wife has no implied authority to make admissions 
in prejudice of her husband's rights, even though he 
may jiossess such rights jure uxori» («) ; nor can her 
admission of a tort committed by ber be given in 
evidence to affect her husband in an action in which he is 
liable for costs and damages (j). Where a wife was carry
ing on business at a distance from her husband, it was 
hold that her admission as to the amount of rent, and 
the terms of tenancy, was not evidence of the facts 
against him. Alukrson, B., said:—

"A wife cannot hind her husband by her admissions, unless they 
tall within the sco|a‘ of the authority which she may Is1 reasonably 
presumed to have derived from him : anil when* she is carrying on 
a trade, if it Is1 necessary for that pur]sise that she should have 
such a ]siwer, she may lav his agent to make admissions with

(») It. v. Mallnrn, VI (j. II. I). XL
(/-) It. v. T<n i/'r, 1 Moo. ;||7 ; It. v. Smith, IN Vox, 470.
(y) Smithiimt v. /Vry/cc, 12 M. \ W. -14.7.
(rj IIuI'Iih v. //mm, I lleav. 4M.
(*) Vo#c/iay v. AVy, 2 Stark, tilUi ; but see ,/amee v. Unthii'i, \ 

Stru. 548.
(t) SiaiitiiH v. /Vrrira/, 24 I,. J. Vh. doll.
(») Allmii v. I’riU hrlt, ti T. R. 1180.
(•) I hit* v. Il/ntr, 7 T. R. 112.
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res]MM‘t tu muttei - immi-vt.-.! with thr truth1. . . . l!<-re it could 
lint be necessary, for the iiur|Hi*c nf carrying on the business ,f the 
shop, that she hlmulil nuiEe admissions nf tin anteeedent eniitraet 
for the hire of the ehn|i ” (//).

Whenever it can lie inferred, from the ant cedents of 
a case, that a wife had an expr ns or implied authority, 
as an agent, to bind her hiiNha.id, her admisKions will 
affect him (r). As regards her separate property, the 
admissions of a married woman are on the same footing 
as if she were unmarried.

Admissions by a principal are not evidence against a 
surety, unless connected and contem|ioraneous with the 
original transaction. Thus, a surety by bond for the 
conduct of a clerk has lieen held not bound by the 
admissions of the clerk that he had cmliezzled money (a); 
nor, on a guarantee to pay for gisais, is the surety hound 
by the admission of his principal as to delivery (Zi). 
Receipts in the hooks of a deceased collector or clerk 
may lie evidence against a surety, as declarations in the 
course of business or against interest (r).

Where either of the parties to the record appears to he 
merely a trustee for a third party, his declaration or 
admissions may lie given in evidence to defeat the claim 
of such third party (</). In an action against a sheriff 
for a false return, the statements of his deputy to the 
plaintiff's attorney, as to the cause of the omission to 
make an arrest, have been held to he evidence against 
the defendant (<).

A similar rule holds in cases of partnership and agency, 
i.e., that the acts or parol arrangements of a partner or 
agent, made in the ordinary course of business, hind a

(y) Meredith v. Footner, 11 M. & \V. 202.
(z) Minin/ v. Stott, 2 Smith, I». < \ 4 Hi.
(«*) Smith v. Whitt iny hum, ti < A: I’. "N.
(/») A'iuni v. Seattle, "> K*p. 2*1.
(*) Mi'tdlrtoH v. Melton, 10 11. A: C. Ill” ; U hitmarth v. (iet>n/t, 8 

11. & V. :>ô<$.
Id) Itanennon v. Hat! en inn, 7 T. R. (Mill.
(f) Sorth v. Mile*, 1 (’iimii. UNO.
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co-partner or principal respectively, and may therefore 
he given in evidence for or against him (/).

An admission by a person in one capacity does not 
hind him in another (g). Thus declarations by a person 
before he lrecoures an executor, administrator, or trustee, 
are not evidence against him as the holder of such office.

Admissions bind parties and privies, but not strangers. 
There are three classes of privies, viz., privies in blood (It) 

an heir in relation to his ancestor), privies by law 
(e.g., an executor in relation to bis testator), and privies 
by estate or interest (e.g., purchaser to vendor, donee to 
donor) (i). Thus the admission of the plaintiff"s father, 
who formerly owned the land, that he had not the right 
claimed by the plaintiff is admissible and can lie proved 
even if the father lie alive and present in court (A). 
The estate or interest of a privy by estate may be either 
legal or equitable ; and therefore the admissions of a 
party to the record are receivable to defeat the interest 
of a third person, although the |ierson is only a nominal 
party and trustee for the latter, for the Court will not 
look on any party to the record as a cipher (/). It is 
doubtful, however, how far the admission of a cmlni que 
trmt can be received to defeat the claim of the trustee on 
the record (m). The admission of a tenant as to the 
extent of his landlord's interest does not bind his land
lord. Hence, a declaration by a tenant that he was not 
entitled to a right of common in res|iect of his farm, has 
lieen held to be no evidence that such right did not 
lielong to the landlord (n).

It is to be observed that the whole of a statement,

(./ ) Snuililiihd* v. M'inli, - II. A AM. (1711; />,* x. Him tin», ~ 
U. II. I'll!.

(;/) /.''IV' v. HI man, It, 2o I,. ,T. Ch. I'2,7.
(/,) As t,, the offert, on privity in blood, of the Inheritance Act, 

ls;i;i (.'1 ik 4 \\ ill. I\ . c. 1011). see HVrZ's v. //iiW,, (III I,. T, TAU.
(i) 2 Smith, b. C. (Utb ed.) p. 84,7.
(/) Wool,•■ai/ v. //nier, 1 A. A E. 114; Cockle, KHI.
(/) lltwenuuii v. /fm/mfm, 7 T. R. (Ilia.
(in) /he v. 11 mil ii'i»,//i/, K A. A- K. (Ml.
(») /'iipriii/ir/- v. //ni/i/ienfrr, .1 K. & II. I (SI ; Cockle, l'2A.
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whether verbal or in writing, containing an admission is 
to be construed together. But every jtart of the state
ment may not have the same legal o[>eration. Thus, in 
an action against a firm for goods supplied between June, 
1HÎI8, and February, 1H1I4, the only evidence that one of 
the defendants had ever lieen a member of the firm at 
all was a letter written by him, on January "2nd 18113, to 
the manager of a hank, with whom the firm had an 
account, in answer to an inquiry as to whether he 
claimed any interest in the balance standing to the 
credit of the firm at the hank, which letter was as 
follows : “ I have not hanked any money this last eight 
months, as I have dissolved partnership with my brother 
last April." It was contended, for the defendant, that 
the admission of the partnership could not be separated 
from the statement of the dissolution. This the County 
Court judge held, but on appeal the Divisional Court held 
otherwise. Wills, J., said :—

“The letter clearly contains nil admission that William whs a 
]mrtner in Wren Brothers in April, lMiiÇ, and it must la- presumed 
that the state of things so admittisl to have existed at that date 
continued to exist, unless the contrary la- proved. No doubt the 
statement that the ]atrtnership had la-cn dissolved is evidence in 
the defendant’s favour; but it is for the jury to say what weight is 
to be attached to it " (o).

A statement will not lie inadmissible merely because 
portions of it contain hearsay ; but the fact will be

alter of comment by the judge to a jury, and he 
should also remind them that it is their duty to con
sider the whole statement, although an omission in this 
respect will not vitiate a verdict, if it appear that the 
whole admission has been otherwise brought fairly 
before them.

A party against whom a deed is produced has a right 
to insist on the whole deed being read. But a mutilated 
document may nevertheless lie given in evidence (p).

(n) Hr own v. Wren /trother*, [1K9.j] 1 Q. II. 3!M).
(/>) Hoe d, Trimlutoo'n v. Kemmi», 9 Cl. & V 775.
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It should 1x3 particularly observed that, notwilhstand- 
iug the general rule that secondary evidence of a document 
cannot lie given without accounting for the absence of the 
original (>/), yet the contents of all documents may Ixi 
proved by admissions, which are regarded as primary 
evidence thereof.

Thus, in the case of Slatlerie v. Poole f (r), it was 
necessary to show that a certain debt was included in an 
insolvent's schedule. The schedule itself was tendered 
and rejected, Ix-cause it was not duly stamped. Evidence 
was then tendered and rejected of a verbal admission by 
the defendant that the debt was included in the schedule. 
On a rule for a new trial, for improper rejection of this 
evidence, the Court held that it ought to have been 
received as primary evidence, 1‘akkb, B., saying :—

“ Th<- rule us to the production of the liest evidence is not at all 
infringed. It does not apply to the present ease. That rule is 
founded on the sup]H>sition that a party is going to offer worse 
evidence than the nature of the case admits. But what is said by 
a party to the suit is not open to that objection. . . . We therefore 
think it is a sound rule that admissions made by a party to a suit 
may Im* received against him, although they relate to the contents 
of a written document.”

This decision has been severely attacked both in 
England (*) and Ireland (I). But it has survived those 
attacks. On a similar principle, where, on an action for 
contribution towards money paid on a written contract, 
there was evidence of the express authority of the defen
dant to enter into the contract, of the execution thereof, 
and that the defendant, when informed of the amount 
paid, did not dispute his liability, it was held that the 
contract need not be put in evidence («).

(q) See ante, p. Ml et seq.
(r) 0 M. & W. 604; Cockle, 109. See also It. v. Basinystokr, 14 

Q. B. Oil.
(*) See Taylor, Kv. I. 319 ; Best, Ev. 440 ; Phillipps, Ev. I. 323: 

Sander* v. ha melt, 1 F. & F. 366.
(/) See Lawless v. Qaeale, N Ir. L. R. 382.
(a) t'hnfi/iell v. lirai/, 0 II. & N. 146.
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The rule laid down in A'lutta it v. 1‘ouley (x) is limited 
to cases in which the admission was made voluntarily hy 
the party making it, since he cannot he compelled to 
make such admissions, nor ought questions which tond 
to elicit them to lie allowed (//). As to informal admis
sions in criminal cases, see “ Confessions " (r).

(.r) <> M. & W.
(if) Ikirbi/ v. (htHcleif, 1 II. & N. 1; but «ce It. v. Merceron, 2 

Stark. N. 1\ ;MJA.
(z) See (tiite, p. 105.
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CANADIAN NOTES.

ADMISSIONS.

Where the plaintiff was auing on a lost l>on<l and 
the loss was not traversed, it was held that the plaintiffs 
were entitled to prove the contents of the bond without 
proving its loss. 4 U. C. C. P. 484.

In an action against two defendants, where it is 
sought to charge them as partners, a declaration hy one 
is inadmissible to prove the partnership. At all events, 
''efore such evidence is admissible at all, defendant’s 
counsel has a light to interpose and cross-examine the 
witness called to prove the declaration. Hm-pec v. 
Smith and Mann, 20 N. B. 408.

The hooks of the agent or clerk of a public company, 
during his lifetime, are not good evidence against his 
surety, sued on his bond, for a deficiency in the agent’s 
accounts.

Pit Burns, J. : 111 have examined all the cases care
fully, and in every one of them in which the evidence 
of the principal was received, that is, what would have 
been good evidence as against himself when offered 
against the surety, it has only been offered after the death 
of the principal. The general rule is that no evidence 
shall lie given against a person where it is not given 
under the sanction of an oath or its equivalent, and that 
the witness should be subject to the ordeal of a cross- 
examination of the party against whom he is called. 
The admission of testimony contrary to this rule is the 
exception, and the question is whether what the plaintiff'
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Keeks to do comes within any of the exceptions, or 
whether it is now to he made an exception. I do not 
think the case comes under any exception already estab
lished, and 1 do not think we are warranted in extending 
the exceptions." Ferric v. ■loue», H U. C. Q. B 19‘2.

The question being as to knowledge hy a claimant in 
set-off of the dissolution of a partnership, he was asked 
as to entries in his hooks of accounts which were made 
against one of the members of the firm only and not 
against the partnership. To rehut the evidence given 
in answer to this question, the claimant put in other 
entries showing that the account had been kept in the 
same way before as after the dissolution. Wktmork, J., 
held that this evidence could not he given. The 
claimant's hooks could not he evidence in his own 
favour ; hut the majority held contra that, although the 
claimant's books could not he evidence in themselves for 
the claimant, the entries were admissible to show that 
the account had been kept in the same way before the 
dissolution as afterwards, and this ruling was sustained 
hy the Supreme Court of Canada. O'Brien v. O'Brien, 
•27 N. B. 145 ; Cassell’s Dig., '2nd ed. ‘297.

Where the plaintiffs declared, as executors, laying 
promises to the testator in his lifetime, promises to the 
plaintiffs as executors after his death, and an account 
stated with plaintiffs as executors, and proved an 
acknowledgment of the debt to the plaintiffs, it was 
held that there was nothing in the objection taken at 
the trial that the plaintiffs had not produced the pro
bate. The learned Chief Justice said : “ At the trial it 
was proved that the defendant had in writing acknow
ledged to he debtor to the plaintiffs as executors of 
Hamilton, that is, in the very capacity in which they 
sued, and had also admitted the debt verbally to the 
clerk of the plaintiff’s attorney." Macaulay, J., said : 
“ The question is not without nicety, hut in the best 

L.K. o o
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consideration in my power I think that when the party 
plaintiff declares as executor and in separate counts 
alleges debts and promises to the testator in his lifetime, 
debts to the testator and promises to the executors after 
his death, and an account stated with the plaintiff as 
executor, with a protect of the letters testamentary, to 
the whole of which the defendant pleads the single plea of 
mm iiKMum/iiit, the representative character must be taken 
to Ik! jirimti Jarir at least admitted." lHil.mnt <■/ «/., 
mentor* «»/’ lluwiltou v. Miidlr, 1 traper, V. (.'. lx. II. *28(i 
(18:i0).

On the trial of an interpleader issue the defendants 
offered in evidence a letter from the judgment debtor to 
them. It appeared from the evidence that the plaintiff' 
had allowed the judgment debtor to make other declara
tions with respect to (he property than those contained 
in the letter referred to, and it was held that it might 
he presumed he hail permitted him to make those con
tained in the letter which had been offered in evidence 
and rejected. There lieing such a foundation laid at 
the trial as showed priimi faeir a joint interest, or an 
interest of some kind, between the plaintiff' anil the 
judgment debtor with regard to the goods in question, 
it was held that the letter was admissible in evidence. 
llarnilrii v. Hank af Taranto, Il V. C. C. P. Iftfi.

In an action of ejectment it was held to he no admis
sion of the title of the parties through whom defendant 
claimed, that the party through whom plaintiff derived 
title had, long after his title by possession had matured, 
filed a bill in Chancery against the former for specific 
performance of an agreement for the sale of the land in 
question to him, first, because the statements contained 
in such a bill were not under Xalirau v. llntlin (‘2 Kx. 
(15) evidence ; and secondly, because the title was 
absolute at the time the bill was filed, and could not be 
set aside by an admission that at some former period
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the Iniitl had belonged to another than the one claiming 
by possession. Mitlltalland v. Comi/h/im, ‘22 U. C. C. P. 
872.

In an action of ejectment the point in dispute was 
whether Timothy ltogers, one of the plaintiffs, had ever 
conveyed the premises in question to one James Rogers, 
deceased, under whom the defendant derived title. 
Evidence was given of a conversation in which Timothy 
Rogers had stated either that he had given a deed to 
James Rogers of the property in question, or that all the 
title to it was vested in James Rogers, and a letter from 
Timothy Rogers was also produced referring to such 
deed, but no strictly legal evidence was given of the 
contents of such deed. It was held that such evidence 
under the circumstances was admissible oil the part of 
the defendants as primary evidence, and that notice to 
the plaintiffs to produce such deed was unnecessary. 
Per Draceii, C.J. : “ That such admission could not 
have been rejected unless by expressly overruling the 
authority of Slattery v. Pauley is clear, for that case goes 
the whole length of determining that such admissions 
are primary evidence against the party making them 
and those claiming under him, although they relate to 
the contents of the deed which is directly in issue in the 
cause ; and this case, as is said by Mavle, J., in 
Haulier v. Tetlote (il C. B. 498), has frequently been 
recognised and acted upon." Rayer» et al. v. Card, 
7 U. C. C. P. 89.

In an action of dower general reputation was held 
prima tarie evidence of marriage. In the case of Beatty 
v. Beatty, irrespective of general reputation there was 
evidence that the defendant, had told a third party he 
was to give the defendant s husband, his brother, one 
hundred dollars to bring out his wife and children from 
Scotland, who was to execute to him in return a deed of 
the land in question. Defendant afterwards said he had

o o 2
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received the deed and that the wife would bar her dower 
on her arrival in this country. On her arrival, defen
dant received her into his house as his brother's w ife and 
recognised her as such until his brother's death, Held, 
goodprimii facie evidence of the marriage and, a mble, that 
the recognition by defendant of demandant as his brother's 
wife would of itself alone have been sufficient primû 
facie evidence of their marriage as against him in the 
action, Beatty v. Beatty, 17 U. C. C. P. 484.

An admission by the defendant’s car driver, who was 
in charge of the sleigh at the time of the accident, by 
which plaintiff was injured, made a few days after the 
accident, that the harness and brake were defective, was 
held to be not within the scope of the driver’s authority 
and, therefore, inadmissible. Bainnie v. St. John City 
Bail. Co., 81 N. B. 652.

The admissions of the holder of an overdue note are 
admissible in evidence, without calling him, against a 
person to whom he has subsequently transferred the note 
in an action brought upon the note by such subsequent 
assignee. Myere v. Cornell, 2 U. C. Q. B. 278.

In B. v. Peter», 16 N. B. 77, an action against 
carriers, it was held that an admission by the freight 
agent of the company, who were common carriers, that 
a claim made against them by plaintiff for injury to goods 
carried by them, was all right, such admission being 
made two days after delivery, and after the agent had 
examined the goods, rendered it unnecessary for plaintiff 
to prove by other evidence that the goods were actually 
injured at the time of delivery.

The plaintiff entered into an agreement with the 
defendant to get out lumber for him, and also to take 
charge of supplies furnished by the defendant, etc. A 
book was kept by plaintiff in which he entered all 
supplies delivered by him to the other operators, and
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defendant settled with them according to the entries in 
the hook. It was held, in an action by plaintiff for a 
balance due to him on account of the lumber, that the 
book was evidence of the supplies delivered by him to 
the defendant’s operators, the settlement by the defendant 
with them according to the entries in the book being 
an admission by him of their correctness. Pheeny v. 
Aikin, 22 N. B. (135.

The defendant's attorney, being the subscribing 
witness to certain deeds, was asked before the trial by 
the attorney for the plaintiff to admit their execution. 
He said ho would do so when put into the liox, and 
insisted upon lieing called as a witness. While the jury 
were being called for the trial of the cause, he absented 
himself from the court, and did not return. It was held 
that the deeds could not be received as proved on evidence 
of such agreement to admit, and, qiuere, whether it would 
have been sufficient to warrant the reception of proof of 
the witness’s handwriting. Due d. Wilkin* v. John 
Moore et al., !) U. C. Q. B. 445.



CHAPTER XIII.

ESTOPPELS.

Most admissions can be withdrawn : the fact that 
they were made remains, but the party who made 
them can be heard to explain that he made them 
rashly and carelessly, or under an honest mis
apprehension, or even that he knew what he said to 
be false. But an admission or statement may la* 
made in so conclusive a manner or under such 
special circumstances that the law will not permit 
the person who made it to contradict it. He is said 
to be estopped from denying his former statement. 
Ill other words, an estoppel is a “bar which the 
law sometimes sets in the way of one who is 
endeavouring to maintain the contrary of that 
which he once asserted in words, or unequivocally 
implied by his conduct.” The rules of evidence 
forbid him to allege the existence of a state of 
things inconsistent with his previous representation, 
when to do so would bo inequitable or contrary to 
the- policy of the law. Neither he nor any one 
claiming under him can give any evidence to con
tradict it. This is what Lord Coke meant by bis 
quaint definition, “ An estoppel is where a man is 
com by his own act or acceptance to say the
truth.”

But it is always open to any party alleged to be

5
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estopped to give evidence to disprove the existence 
of the facts upon which the estoppel rests. Thus 
lie may dispute tin- existence of the record which 
is snpposciI to create the estoppel, or destroy its 
effect by showing that the judgment it records lias 
hccn set aside, or that the judgment was obtained 
by fraud or collusion (a). So, too, he may prove 
that he never executed the deed, or that it was 
obtained by fraud, or duress, or otherwise tainted 
with illegality (/<), Such evidence does not deny 
that tin1 estoppel, if it existed, would be conclusive 
against him, hut merely incapacitates the other party 
from taking advantage of the estoppel.

An estoppel is not a cause of action (c) ; no one 
can sue upon it. It exists only to prevent a party, 
whether plaintiff or defendant, from raising a 
particular contention in an action. If A. has 
been party to an action in which an issue has 
been decided in favour of It., or has deliberately 
made a statement to B. upon the faith of which 11. 
has acted to his prejudice, neither A. nor any person 
claiming through or under him will be allowed, in 
any action between him or them and It. or any one 
claiming through or under It., to plead or to attempt 
to prove at the trial allegations which are 
contrary to the issue so decided or to the statement 
so made.

(«) Ihn/oHH ofKimjtdoH» ('use, 2 Sm. 1«. C. 731.
(/») < 'all ins v. Wanlvrn, 1 Sin. L C. 309; and sop Trirstnmn v. 

Thomas, 9 V. |>. 70. 210; If v. Ilntc/iint/s, 0 (|. R 1>. 300; and 
Taalton v. AiljiifUthle, etc. <'<>., [1908] 2 Chi. 430.

(<•) Kvory estoppel must bo specially pleaded, for it is u material 
fact, within Order XIX., r. 4; but it cannot bo pleaded in a 
Statement of Claim, only in a subsequent pleading.

83
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Estoppels me usually classed under three heads :—
I. By Record ;
II. By Deed ; and
III. By Conduct.
I. Estoppel hy Record, «.<•., by the judgment of a 

competent Court. AY* tramit in mil jneHeatam. The 
law allows a party ample opportunity, hy way of apjienl 
and otherwise, of upsetting a wrong decision. And if he 
takes the opportunity and fails, or does not choose to 
avail himself of it, he cannot subsequently re-open or 
dispute that decision. And not only the parties them
selves, hut also the heir, executor, administrator, and 
assign of each of them are hound hy the decision, for, in 
the old phrase, they are “ privy to the estoppel ” (o').

II. Ettn/i/nl Ini I teed.- A party to a deed cannot, in 
any action between him and the other party, set up the 
contrary of his assertion in that deed. Both parties and 
all claiming through pr under them are bound by the 
language of the deed. But where the recitals in a deed 
are obviously the statements of one party alone, he and 
his privies alone will he estopped hy them.

III. Entn/i/iel In/ ('millnet.- This estoppel was formerly 
called “ Estoppel in /mi* " (i.e., in the country), or, 
more fully, “ Estoppel in /mi* delimt the instrument " 
(i.e., with regard to matters outside a record or deed). 
This class of estoppels obviously stands on a very 
different ground from the two preceding. To raise an 
estoppel by conduct a person must by word or conduct 
induce another to believe that a certain state of things 
exists, and so cause that other to act on that belief in a 
way he would not have done hud he known the facts, so 
that if in an action between them the person making the 
representation were allowed to prove the true facts- to 
tell the truth - the other person would he prejudiced. 
If those two conditions are fulfilled, then the person

(</) Ksti >|i|m resemble Admissions in this respect ; see ante,
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making the representation will not be allowed to deny its 
truth in any action lietween him and the person to 
whom he made it or the persons who claim in the same 
right. But in any other action he can deny its truth.

" The doctrine of in that the per-ui] eatomied is precludcil
from denying in the auiat* transaction as that in which the eetopjiel 
arise* the truth of the statement acted on ** (c).

The ways in which a person may make such a repre
sentation are infinite. He may speak or write, act or 
omit to act or act negligently, hut, if he says nothing, the 
fact that another is deceived thereby does not estop him, 
unless the circumstances are such that he is under a 
duty to speak. “ Nobody ought to be estopiied from 
averring the truth or asserting a just demand, unless " 
his now doing so “ would work some w rong to some 
other person who has been induced to do something, or 
to abstain from doing something, by " some act, word, 
omission, or neglect of his (/).

Lastly, estoppel is a rule of civil actions. It has no 
application to criminal proceedings, though in such 
proceedings matti which in civil actions create an 
estoppel are usually so cogent that it would be almost 
useless to set up different story.

I. Estoppel iiy Record.

This is the highest kind of Estoppel. The judg
ment of n competent Court, so long as it stands, 
binds both parties, and all claiming through or under 
them. This rule of evidence is based upon con
siderations of policy which have been embodied in 
three well-known maxims : “ interest reijniblieie nt 
ail finit lit i urn ” ; “ Rea transit in rrm j tali cat am ” ;

{e) Per CilANNELL, J., in Compania Xaviera Vasronzatla v. 
(’Iturchin it* Sim, 1 K. It. at ]>. 251.

(./') Per James and Baooallay, L.JJ., in Ex parte Adamson, 
In re t'ollie, 8 ('h. 11. at pp. 817, 818.
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and “ Ill's jutliciilti pm reritnte aeeipiturA judg
ment is conclusive not only us to the point in 
dispute between the parties, hut also as to all 
matters which were material to be decided as a 
basis for the decision actually arrived at (g).

Judgments arc of two kinds — in rem and in 
personam (A). Judgments in mn, i.e., affecting the 
status of a person or thing, <■.#/., a decision of a 
Prize Court, Probate, Divorce or Admiralty Court, 
or Ecclesiastical Court, bind all the world. Judg
ments in personam arc only binding between the 
parties and their privies, be they privies in blood, 

father and son), or in law (<■.</., husband and 
wife), or in interest vendor and purchaser).

Judgments in ran.—No perfectly satisfactory definition 
of a judgment in mn has yet been given (i). The chief 
instances in modern times are to l>e found in the Eccle
siastical, Admiralty, Probate, and Prize Courts ( /) ; and 
upon questions of legitimacy, marriage, divorce, and the 
like. The decision of a Court of summary jurisdiction 
under the Private Street Works Act, 1892(A), that a 
street is a highway repairable by the inhabitants at large, 
is a judgment in rein and will estop anyone else from sub
sequently denying that that highway is repairable by the 
inhabitants at large(l). A certificate of a judge under 
the Parliamentary Elections Act, 18118 {in), finding that 
a person claiming a seat has been duly elected is a judg
ment in rein («), and so is an order adjudicating on the

fy) See Vo niton v. Adjustable, etc. <'o., [15108] 2 Ch. p. 433.
(/'/) See ante, p. 00.
(i) See ante, pp. OH, 07.
(j) Hay he» v. Cornel ins, 2 Shower. 202 ; 2 Sin. L. ('.741.
(/. ) 55 & 50 Viet. v. 57.
(I) Mayor, etc. of Wale field \ . < ’oolr, [1004] A. ('. 01.
Un) .11 & 02 Viet. v. 125.
(n) Wayyonl v. James, L. 1?. i C. P. 301.
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settlement of a pauper (o). A judgment in bankruptcy 
proceedings lias the effect of a judgment in rein, but this 
effect it owes to the Bankruptcy Act (p). Judgments in 
rein are binding not only on the parties to the proceed
ings hut upon all the world, and not only on the tribunals 
of the country where pronounced, but on the tribunals of 
other countries ; hut such a judgment must not have 
been obtained by fraud, must not carry a manifest 
error on its face, and must not lie contrary to natural 
justice.

Judijinenti in ]icr»nnain.—A judgment in pertonain, or 
more correctly inter junte», also creates an estoppel ; but 
such a judgment is conclusive only lietween the parties 
to the record and their privies : “ lie» inter alio» acta 
alien noeere nun debet." Between such |iersons, the facts 
actually decided by a Court of competent jurisdiction 
cannot lie again litigated (q). Any judgment, however 
(even a judgment by default), can he impeached on the 
ground of fraud or collusion (r). Hence, where a judg
ment inter juirte» is relied upon as an estopjiel, the 
person against whom it is set up can impeach it on 
the ground of fraud, if lie was not himself guilty of or 
privy to the fraud. There may be an exception to 
this rule when the person alleging fraud was a party 
to the original action, where the action was brought 
in England (*) ; as in that case he ought first to apply 
to have the judgment or order set aside on the 
ground of fraud. But in the case of a foreign judg
ment he clearly cannot do so (#). Lord Coleridge, 
C.J., indeed, drew no distinction between a foreign

(o) Vxliridife I iiinn V. Wiinlieeti r fulfill, ill !.. T. •1-i'l.
( /.) 411 & 47 Viet. c. 32, s. VIÏ (2). See Ex imite l.mniipl, In re 

EvnliU, 10 Ch. II. a.
(»/) Itniteaii v. Itntlin, 2 Ex. 003.
m Wijntt v. I'nlmer, [IKilOl 2 (4. It. 100.
(*) l.e., in the ease of an English judgment : in the case of a 

foreign judgment it is clear that lie can from Abniiluff v. tlfifieiilieimer, 
10 U. It. H. 293.

(I) I'er BliKTT, L.J., in Almnliiff v. Oppenheimer, at Ji. 300.



452 Ehtoitki.s.

and an English judgment, (or lie lays down («) the 
principle that—

“ No action i nn lie maintained on the judgment of it Court either 
in this country or any other, which has lieen obtained by the fraud 
of the person seeking to enforce it."

The judgment must have been pronounced hy a Court 
having jurisdiction lsith over the jiersons and the subject- 
matter (x). Thus, if A. sues 1$. in a County Court for 
possession of land worth over 4."500 and gets judgment, 
B. will not he estopped, in any subsequent action, from 
disputing the facts (y). The judgment must also lie 
final and not “ interlocutory.” It does not matter that 
it is open to appeal. A judgment on the trial of an 
action operates as an estoppel lietween the parties in 
a subsequent action raising a contention which is in 
substance res judicata, and not the less so because it 
is liable to lie reversed on appeal (z).

“ It is nut conqietciit fur the Court, in the cnse of the same 
question arising between the same jiarties, to review a previous 
decision. ... If the decision was wrong it ought to have been 
appealed against "(fl).

The principle applies to the judgments of County 
Courts, to judgments obtained in chambers (6), and to 
the judgments of Courts of summary jurisdiction, but 
the judgment of a Court of summary jurisdiction cannot 
operate as an estoppel, (1) as to any matter as to which 
that Court had no authority to adjudicate directly and 
immediately between the parties ; (2) as to any matter 
incidentally coming in question, as to which a finding,

fn) In .Mmiilofl v. (l/i/ifnlit imcr, 10 Q. B. 11, at p. .1(1.1,
(x) Per Lord Hohhovkk in Attorney-lleneral of Trinidad v. 

Friche, [1893] A. ( Ô23 ; Toronto Rail. Co. v. t1 or]torntion of
:Toronto, [1904] A. C. 809.

(//) Foster v. lierres, [1892] 2 Q. It. 2Ô5.
(z) l/nntlrfi v. (iasltll, [190Ô] 2 < 'h. Odli ; and see Manf/ena v. Wright, 

[1909] 2 K. It. 9.18; Humphries v. Humphries, [1910] 1 K. It. 790.
(a) Per Lord Macnaohtkn in Ratior lire v. f/ahin Meriran 

Xoortlin, [1909] A. C. at ]>. 023.
(b) Shaw v. Herefordshire Counti/ Council, [1899] 2 Q. It. 282.
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if held to be conclusive between the partie**, would 
operate in prejudice of the rights of others not parties 
to the proceeding; or (8) as to any incidental matter 
not otherwise determined than as having been the par
ticular ground on which the Court dismissed a charge 
or complaint (r).

If a public body with powers given by statute exceeds 
those [lowers, no estopjiel arises (»/).

In bankruptcy the consideration for a judgment debt 
can always be inquired into (c), and at the instance of 
the judgment debtor, as well as of the trustee (/ ). This 
enables the registrar to refuse to make a receiving order 
on a judgment debt. But such a decision of the registrar 
does not operate to set aside the judgment or as an 
estoppel to prevent, on a subsequent petition, a receiving 
order being made based on the same judgment (17). 
The file of proceedings in a bankruptcy does not create 
an estoppel (h).

The rule formerly was that a judgment to operate as 
i p* judicata must have been pronounced before the com
mencement of the action in which it is pleaded (i) ; but 
a doubt has been expressed whether this is so under the 
present practice (,/'). A judgment by consent has the 
same effect by way of estoppel as any other judgment (A). 
But payment into court, with denial of liability, by 
a defendant sued for damages and an injunction, 
followed by acceptance of the money paid in, was held

(<) Per Lonl Selbokxe, L.C., in It. v. Hutchings, 0 Q. 1$. I>. 304 ; 
c-f. North Eastern Hail. Co. v. Pulton (tcerseers, [1808] 2 Q. 11. 00; 
Mayor, etc. of Wakefield v. Cooke, [1004] A. C. 31.

{•/) Islington Vestry v. Hornsey Crltan District Council, [10(H)] 
1 Ch. 005.

(<■) Ex parte Kibble, 1*. It. 10 Ch. 373.
(/) Exporte Lennox, 10 Q. It. 1). 313.
(</) In re Vitoria, [1801] 2 Q. 11. 387 ; approved in King v. 

l/enderson, [1808] A. C. 720.
(h) Exporte Huron, 17 Ch. 1). 447.
(t) The "Delta," 1 1‘. D. 303.
(j) Per Pearson, J., in Honstoun v. Sligo, 20 Ch. 1). 434.
(/.•) In re South American and Mexican Co., [1803] 1 Ch. 37; cf. 

Show v. Herefordshire County Council, [1800] 2 Q. 11. 282.
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not to estop the defendant from contesting the right to 
the injunction (/).

A judgment obtained against one of two joint debtors 
is a bar to proceedings against the other, whether in the 
same or in a subsequent action (hi), and whether the 
judgment be by consent or not. And even if the judg
ment be set aside with the consent of the defendant, it 
will still lie a bar to proceedings against the other joint 
debtor (*). There are four exceptions to this rule :—

(i.) Under Order XIII., rr. 4 and II, in case of judgment 
in default of appearance (o) ;

(ii.) Under Order XXVII., r. 8, in case of judgment in 
default of defence ;

(iii.) Under Order XIV., r. 5, where one defendant is 
allowed to defend the action and the others not (p) ;

(iv.) In practice, a plaintiff is entitled to apply under 
Order XIV. against the defendants separately, where 
they appear separately at different times, and this is 
commonly done. Judgment so obtained against one 
defendant does not prevent the plaintiff from continuing 
the action against the others.

This defence must always be specially pleaded. If two 
joint debtors are sued in the same action, and one puts 
in a defence and the other consents to judgment, the first 
defendant should amend and plead the judgment in his 
defence (</).

A verdict and judgment, in a former divorce suit 
brought by a husband against bis wife, that he had 
committed adultery, is conclusive evidence thereof in a

(/) Conte v. Fan,/, [1899] 2 I’h. 93.
(m) Kinq v. /tame, 13 M. & W. 494.
In) Hammond v. Hrhofie/d, [1891] 1 Q. It. 4.13.
(o) J'i/m Heathers v. Caqle, [1903] 2 Ir. R. 457.
(p) Il mil v. dame», lis L. T. 515 ; Montqomerie v. Ferri», 20 

L. R. Ir. 282 ; Mutton v. To/niki/an, 53 W. It. 057.
(y) Mi l,net v. Foa'er,[1898] 2 Ch. 295. As tu how far a judgment 

against a husband or a wife is a bar to proceedings against the 
other, see Morel v. Westmoreland, [1904] A. C. 11 ; and see French v. 
Howie, [191 Mi] 2 K. B. 074.
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subsequent suit by him against his wife for the same 
imr|K)8e, but with a different co-respondent (r). This is 
so even if the decree be set aside on the intervention of 
the King’s Proctor on grounds not affecting the propriety 
of the verdict («).

It may l>e here noticed that as a general rule a verdict 
without a judgment will not create an estoppel (t), and in 
ordinary cases if a verdict lie followed by a judgment, 
and this judgment is afterwards set aside, the verdict 
falls with the judgment, and neither party can give such 
verdict in evidence at a second trial («).

The tests whether a good estopjiel exists on the ground 
of re» judicata are—1st, that the issues in the two pro
ceedings must be the same ; and one of the criteria as to 
such identity is the question whether the same evidence 
will support both (j ) ; 2nd, that the party to lie affected 
by the estoppel must lie party or privy to the former 
proceedings. Thus, where an action was brought by A. 
against 13. to enforce certain delientures, and C., who 
had covenanted to indemnify 13., assisted 13. in his 
defence, and paid his costs when he failed, in an action 
to enforce the delientures subsequently brought by A. 
against C., the latter was held not estopped by the judg
ment in the former action (;/). Where, however, a person 
who is not a party to the proceedings but is cognizant of 
them stands by and takes the benefit of the judgment, 
be may be estopped by his conduct from re-opening the 
questions covered by the judgment (z).

Applying these tests, we find that judgment against a 
man in a civil suit is not evidence against him on a

(r) Vonradi v. I'ouradi, L. It. 1 V. & D. 514.
w Butler v. Butler, [1S1I4] P. 25.
(<) See judgment of SMITH, L.J., in Butler v. Butler, sujird.
(») Ibid.
(x) See Ixird Westmky's judgment in lluuter y. Stewart, 4 HeO. 

F. & J. 16S.
(y) Mercantile In vestment, etc. 1\t. v. Hirer Vlate, etc. Co., [1894] 

1 Ch. 578.
(*) Wilkinson v. Blades, [1896] 2 Ch. 788.
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criminal trial, and rice rend. Where, by an act, injury 
is done to a man's property and also injury to his jierson, 
his recovering damages in an action for the former 
injury will not lie a bar to an action by him to recover 
damages for the latter injury (a). This is because 
they are separate rights giving rise to distinct causes 
of action : hut where two injuries of the same character 
occur to a person from the same act and in the same 
right, the judgment in an action brought upon one 
bars the right to bring an action upon the other (h). 
A judgment against a man in his individual character 
is not evidence against him when suing in a repre
sentative character, and rice rend, because he would 
sue or he sued in a different right. In an action for 
infringement of a patent, it was declared invalid ; the 
defendant then presented a petition for revocation of 
the patent, and it was held that the patentee was 
not estopped from setting up the validity of the patent 
on this petition, as the )>etition was really presented 
on behalf of the public, and was not personal to the 
petitioner (r). In an administration suit, a judgment 
recovered against executors, who were also trustees of 
the real estate, has been held not to operate against 
the real estate by way of estopjHil, hut to be primd facie 
evidence of a debt against the jiersons interested in the 
real estate(d). An administratrix, who brought an action 
under Lord Campbell's Act, 1840 (c), was held not to lie 
estopped by the judgment thereon in a subsequent action 
brought by her as administratrix against the same defen
dants for injury to the deceased's personal estate from 
the same cause (/). And where a mortgagee, having 
six charges on property given by the same mortgagor,

(ft) Hrunaden v. Ihnujdirey, 14 Q. B. 1). 141.
(b) Mueduuyall v. Kniy/tt, 2.> Q. B. U. 1.
(<■) In re J ferity's I’uteitt, [1895] 1 Ch. 087 (but sec S. C. in [1890] 

A. C. 490).
(f/) lhrvey v. Wilde, L. R. 14 Kq. 4.88.
(f) 9 & 10 Viet. c. 93.
(/) l.eyyaii v. Or eat Northern Hail. <V>., 1 Q. B. I >. ,>99.
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obtained a foreclosure order on five of them, omitting 
the sixth from his proceedings, it was held that he could 
commence further proceedings for foreclosure in respect 
of the sixth, there being no estoppel by the former 
proceedings (ijr).

The general rule is that a party to an action is bound by 
the proceedings in the action (/<>, and even where a man 
was improjierly made a party to a suit, but did not object 
to his having been joined, he was held to be estopped by 
the decree in that suit (i). A judgment against the 
principal debtor is not binding on a surety unless he is a 
party to the action (k).

It may here be noticed that a judgment pronounced 
by a magistrate will operate by way of estoppel in his 
favour in proceedings subsequently taken against him 
for acting without jurisdiction, even though the facts 
creating jurisdiction are erroneously found by the judg
ment (/). A similar rule would apply to all persons 
when exercising judicial functions.

It was laid down by De Grey, C.J.. in The Duchés» of 
ATiii/ston'e Cute (m), that a judgment only operates by 
way of estoppel upon the point actually decided, and is 
not even evidence of any matter which came collaterally 
in question, although within the jurisdiction of the 
Court, or of any matter to be inferred by argument 
from the judgment. Thus, a judgment of conviction 
on an indictment for forging a bill of exchange, though 
conclusive as to the prisoner being a convicted felon, is 
not only not conclusive, but is not even admissible 
evidence of the forging in an action on the bill (n) ; 
but when a question is necessarily decided in effect,

(</) Bake v. French, [1907] 1 Ch. 428.
(/#) lUardslty v. Beardsley, [1899] 1 <1. 15. 740.
(i) < 'oilier v. WaUer», L. It. 17 E<j. 2<V2.
(k) Fx i arte Young, In re Kit chin, 17 Ch. I>. 068.
(/) Brittain v. Kinnaird, 1 Broil. & 15. 402 ; see also Mold v. 

Williams, à ( j. It. 470.
(//<) 2 Sin. L. ('. 701 ; Cockle, 26.
(») Per ltL.v KltUKN, J., in Vastriyue v. fmrie, !.. R. 4 II. L. 404.
L.E. r V
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though not in express terms, between the parties to an 
action, they cannot raise the same question as between 
themselves in any other action in any other form (o). 
For, as Wioram, V.-C., remarked in Henderson v. 
llendcnon (p) :—

“ Where a given matter becomes the subject of litigation in 
and of adjudication by a Court of competent jurisdiction, the ( 'ourt 
requires the parties to that litigation to bring forward their whole 
ease, and will not (except under social circumstances) permit the 
same parties to open the same subject of litigation in respect of 
matter which might have l>een brought forward as part of the 
subject in contest, but which was not brought forward only because 
they have from negligence, inadvertence, or even accident, omitted 
part of their case. The plea of res judicata applies, except in 
social cases, not only to points upon which the Court was actually 
required by the parties to form an opinion and pronounce a 
judgment, but to every point which projierly belonged to the 
subject of litigation, and which the parties exercising reasonable 
diligence might have brought forward at the time.”

Where the decision in an action in the Chancery 
Division was that a compromise was invalid on the 
ground that a will which had been admitted to probate 
was a forgery, it was held that the persons to whom 
probate was granted were estopped from denying the will 
to be a forgery in a suit in the Probate Division to revoke 
the probate (q). In this case Cotton, L.J., said :—

“ Although the object of the present action is different from 
that of the Chancery action, and although that object is not within 
the jurisdiction of the Chancery Division, yet, inasmuch as the 
jKiint for decision here is the same and the parties are the same as 
in the former action, I do not think we ought to allow the question 
to be litigated again. The former action decided the question on 
which the decision in the present action must turn.”

In an action for infringement of a patent, when the 
validity of the patent bad been upheld in a previous 
action between the same parties, the defendants were 
not allowed to question the validity of the patent on 
fresh materials for impeaching it, which they alleged

(o) Gregory v. Muleeworth, 3 Atkyns, C20. See Furness v. //«//, 
25 T. L. It. 233.

(p) 3 Hare, at p. 115.
(g) Priestman v. Thomas, 9 P. I). 210.
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they had discovered since the previous action. Romep., J., 
in the course of his judgment, said :—

“ But a further point is now taken on behalf of the defendants. 
It is said that they are entitled in this action to retry the question 
of the validity of the patent, because1 they have discovered fresh 
materials for impeaching it, fresh alleged anticipations, and are 
entitled to have the issue of validity retried on the fending of 
these further materials. In my opinion they are not so entitled. 
If they were held to be so entitled I do not see how there could l>e 
any finality of the questions in an action as between parties such 
as these. According to this contention, a defendant might try his 
case1 piecemeal. He might mist» such objections as he thought 
convenient, and when he was defeated he might then raise other 
]M»ints at his leisure, and might in that way try the case piecemeal* 
and, so far as I can see, extend it over ns long a period as ho 
pleased. In my opinion, a defendant is not entitled to do that. 
When the question of the validity of a patent is brought to trial 
by reason of the defendant’s contesting the question, he is bound 
to put his whole case liefore the < ’ourt ; and if he does not do so 
then, it is his own fault or his misfortune, lie cannot be allowed 
to put jmrt of his case, or to put his case in an incomplete manner* 
lie is bound when the question is raised to search and find out all 
that he intends to rely upon in support of his contention that the 
patent is invalid. For these reasons it apjiears to me that tho 
defendants are not entitled to have* this question of validity retried, 
liecause. as they say, they have found further materials which 
would have ussisted them if they had known of them at the first 
trial ” (r).

But, as was said by Knight Bruce, V.-C., in Hair» v. 
Jackson (#):—

“The rule against re-agitating matters adjudicated is subject to 
this restriction—that however essential the establishment of par
ticular facts may be to the soundness of judicial decisions, however 
it may proceed on them as established, and however binding and 
conclusive the decision may lie as to its immediate and direct 
object, those facts arc not all necessarily established conclusively 
lietween the parties, and that either may again litigate them for 
any other purpose as to which they may come in question, pro
vided the immediate subject of the decision be not attempted to bo 
withdrawn from its operation so as to defeat its direct object."

But where a judge expresses his opinion or gives a 
finding upon a matter of fact, when that matter of fact

(r) Shoe Machinent Vo. v. Vut/an, 13 R. P. C. 141 (in C. A., 
[1896] 1 t'h. 108); sec Ron l ton v. Adjustable, etc. Co., [1908] '2 Ch. 
430; <iillette Safety llazor Vo. v. <iamaye, 2b T. L. R. 80S; and 
cf. Marriott v. lîamyton, 2 Sm. L. V. 441.

(a) 1 Y. & C., Ch. .>80; approxcd by Lord Seliiokne in II. v. 
Ilntchinys, « Q. B. D. 304.

1* V 2
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is not essential to bis decision, such matter of fact does 
not thereby become ret judicata, and such opinion or 
finding does not operate as an estoppel, whether treated 
as a judgment in rein or as a judgment inter juirtet (/).

Where the decree of a Court is capable of more than 
one construction, it is necessary to look at the pleadings 
to ascertain what was the issue which the Court intended 
to decide (n). It is also important to liear in mind that 
the validity of a judgment of a Court of competent 
jurisdiction upon parties legally before it may he ques
tioned not only on the ground that it was pronounced 
through fraud, collusion or covin (x), but that it was 
not pronounced in a real suit, or, though in a real and 
substantial suit, yet between parties who were really 
not in contest with each other (y). Where a judgment 
roll was erroneously made up by the plaintiff, and did 
not represent accurately that which the jury had really 
found at the trial, the Court, in a subsequent action 
between the same parties, would not treat the judgment 
roll ns establishing an estoppel, but admitted parol evi
dence of the actual finding of the jury (r).

Previous proceedings of a criminal or penal nature in 
a Court of competent jurisdiction operate as an estoppel 
in favour of the accused, and therefore when a person 
has been once convicted for, or acquitted of, an oHence 
by a Court of competent jurisdiction, the conviction or 
acquittal is a bar to all further criminal proceedings 
for the same offence, for, as has been stated, “ a man 
should not twice l>e put in jeopardy for the same 
offence ’’ (a).

On this general principle, a verdict and conviction for 
non-repair of a highway estops the convicted party or

i
t) Concha v. Concha, 11 App. ('as. 541. 
u) Robinson v. Duleep Rinyh, 11 Ch. I). 798.

x) (Jinllestone v. Hriyhton Aquarium Co., 4 Ex. 1). 107.
y) Karl of llandon v. Reciter, 2 Cl. & F. 510.
z) liant v. Moss, TO L. T. 178. 
a) R. v Drury, 18 L. J. M. C. 189.
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parish from disputing subsequently their liability to 
repair the highway (!) ; but a conviction for obstructing 
a highway does not estop the convicted person from 
maintaining trespass against the prosecutor in respect of 
the same highway; for the proceedings are not between 
the same parties in respect of the same right (r).

It was held that the dismissal by justices of a bastardy 
summons on the merits, under 7 & 8 Viet. c. 101, 
s. 2 (</), was no bar to a subsequent summons under the 
same statute (<). This was so held because there was 
no power given by the statute to adjudicate finally 
against the mother, the dismissal being rather in the 
nature of a nonsuit, and so not barring a further 
application ; although the justices ought to give due 
weight to their previous decision. But when an affilia
tion order made under the above statute was quashed by 
the Court of Quarter Sessions on its merits, on appeal by 
the defendant, the decision of the Court of Quarter 
Sessions operated as an estoppel (y ). The principles of 
the cases under notice would appear to apply equally to 
the dismissal of a summons under the Bastardy Act, 
1872 (g). And it has been held that where under that 
Act an affiliation order is made for a certain payment, 
the mother cannot subsequently apply for another order, 
i.<’., she is barred by the first order (/i). And it has been 
held (i) that a dismissal of a summons for an affiliation 
order on the ground that the defendant was not the 
father of the child, did not operate by way of estoppel 
in an action subsequently brought by the mother of

(6) li. v. Ilauyhton, 1 E. & B. 601.
(r) Petrie v. Nnttall, 11 Ex. 669.
(</) The Poor Law Amendment Act, 1844, repealed but sub

stantially re-enacted by the Bastardy Isaws Amendment Act, 1872 
(35 A 36 Viet. 65).

(e) It. v. daunt, !.. It. 2 Q. B. 466; see also It. v. Mae hen, 14 
Q. B. 74.

if) It. v. dlunnet L. It. 7 Q. B. 16.
(</) 86 & 36 Viet. c. 66.
(/<) Williams v. Davies, 11 Q. B. 1>. 74.
(i) Anderson v. ('ollinson, [1901] 2 K. B. 107.
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the complainant for damages for seduction of her 
daughter, on the ground that the parties were not 
the same in the two proceedings. But in the course 
of the judgments, the decision of a Court of Quarter 
Sessions in affiliation proceedings seems to l>e treated 
as operating as an estoppel between the actual parties to 
the proceedings

A statute staple, statute merchant, a cognovit actionem, 
a recognizance, and every other “ judicial contract’’ also 
creates an estoppel. So, too, Crown grants, letters 
patent, etc., are said to create estoppels by record (k).

Foreign .Judgment».—Not only the majority of foreign 
judgments in rent, but all foreign judgments in /termuam, 
are, if pronounced by a competent Court, for the pur
poses of estoppel, on a footing analogous to home judg
ments (/), provided they are final and unalterable by the 
Court pronouncing them (in), and it makes no difference 
that a man 1ms appeared in a foreign Court only under 
the duress of wishing to protect his property (n). It is 
an imiKjrtant and interesting question how far a foreign 
judgment is liable to examination in a home tribunal. 
It was finally decided by the House of Lords in Caitrigue 
v. Imrie(o), and the Judicial Committee of the Privy 
Council in Mcnaina v. Vetrocoechino (;>), that the home 
tribunal cannot act as a Court of Appeal from the 
foreign tribunal, i.e., a foreign judgment cannot lie 
impeached as being erroneous on the merits, or founded 
on a mistake either of fact or law. Even where the 
law applied is English law, and a mistake of English 
law is apparent on its face, the judgment of the foreign 
Court is still binding (</). There still remains the

(A) See />er Fry, L.J. in Crop/ter v. Smith, 2t> Ch. 1). at p. 712.
(/) /holiest of Kinystou't Case, 2 Sin. L. C. 731. Ricardo v. 

(inreiat, 12 Cl. & F. 3Ü8.
f m) Xonrion v. Freeman, lô App. (’us. 1.
i«) Yoinett v. Rarrelt, ôô L. J. U. B. 39.
(<») L. 11.411. L. 414.
Ip) L. 11. 4 P. (’.144.
(</) See d oil an l v. dray, L. R. G Q. 1$. 139.
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question—supposing the foreign Court to have wilfully 
refused to apply English law, when by the comity of 
nations it is applicable, is its judgment then impeach
able in an English Court? Lord Hathbrlev was 
evidently of opinion that it is (r), and this opinion is 
probably correct. A foreign judgment obtained by the 
fraud of a party cannot be enforced by law in England, 
even though the foreign Court may have decided that no 
fraud was perpetrated («), and a foreign judgment can be 
impeached on the ground of fraud, even where to establish 
the fraud it is necessary to go into the merits of the 
case ((). Finally, it may be remarked that an irregularity 
in the procedure of the foreign Court does not prevent a 
judgment from operating by estoppel (u). In short, the 
judgment of a foreign Court will be treated as valid by 
an English Court until set aside by the foreign Court, 
unless there lias lieen some defect in the initiation of 
the proceedings, or in the course of the proceedings, 
which would make it contrary to natural justice to treat 
the foreign judgment as valid (j).

Where a settlement was made in England on a 
marriage between a Turk domiciled in England and an 
English lady, the former promising to reside always in 
England, Hall, V.-C., held that a Turkish Court could 
not, by a decree of divorce pronounced without notice to 
the wife or other persons interested under the settlement, 
make void the settlement (i/). An English composition 
deed made before a colonial judgment was pronounced, is 
no defence to an action on such judgment in an English 
Court, the deed not having been pleaded in the colonial 
action (z).

As previously stated, for a foreign judgment to operate
(r) See Simpew* v. /'<»/.«, 1 J. & 11. IS.
{*) AbmUoff v. Opftfithrimer, 10 U. It. 1). 20Ô.
{() IWn/ti v. I.auei, U It. II. 1110.
n) Pemberton v. Huifbet, [ 1890] 1 l'h. 7S1.

hr) Per VauuIIAN \\ ili.iams, L.J., in Pemberton v. Iltojhe», mjirii.
(y) Colli» v. Ileetor, L. It. Ill Eq. HIM.
(«) A'Hit v. M-Ileur/I, I,. It. ti C. P. 228.
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by estoppel it must have been pronounced by a compe
tent Court. An English Court, in deciding on the 
competence of a foreign Court, tries that question by its 
own maxims (u); one of which is that the Courts of a 
foreign State have authority to decide all questions 
touching the personal status and personal property of 
individuals domiciled in such State. Therefore, a decree 
of divorce pronounced by a foreign Court in the case 
of parties domiciled within its jurisdiction will he recog
nised as valid in England, although the marriage may 
have been solemnised in England, and although it may 
have been dissolved for a cause which would not have 
been sufficient to obtain a divorce in England (/>).

II. Estoppel by Diced.

The next species of estoppel is by instruments 
under seal; and this kind of estoppel binds both 
putties to the deed mid those who claim under 
them (c). The principle is, that where' a man has 
entered into a solemn engagement under his hand 
and seal, as to certain facts, he shall not be permitted 
to deny any facts which he 1ms so asserted (</) ; but 
this only applies in an action or proceeding based 
on the deed in question ; in a collateral action there 
is no such estoppid (c).

A lease is evidence for and against a lessee of the terms 
on which he holds, and also for or against an assignee

(a) See Westlake's Private International Law, 4th e<l., Chap. 
XVII., cf. Srhihuhy v. \\ estenho/z, L. It. 0 Q. It. 1ÔÛ.

(/>) Le Mesiirier v. /.< Meturitr, [189«>] A. «>17: Hater v. 
Hater, [1906] P. 209; //arm/ v. Farnie, 8 App. Cas. 4.'i; cf. /’em* 
berton v. l/ai/hea, [1899] 1 Ch. 781.

e
 Hat email v. Haut, [1904] 2 K. B. d.'tO,
) Her Taunton, «I., in Hmmmn v. Tai/lvr, 2 A. u K. at p. 291. 
See judgment of Wood, V.-C., in Carter v. Car tr, K. <Sc J. 

at p. <>44.
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who claims under him (/). So, a recital in a deed is 
evidence against him who executed the deed (5), and 
against every person claiming under him (It). But a 
recital must lie the language of both parties to the 
deed to estop both. Where a recital in a deed obviously 
emanates from one party, that party alone will lie 
estopped, and not the other (i).

There must lie a positive statement of a fact in a deed 
or it will not operate by way of estoppel in relation to 
such fact (A). The rule is that an estoppel should lie 
certain to every extern, and therefore if the thing be not 
precisely and directly alleged oil the mere matter of 
supposai it shall not be an estoppel (/). A receipt clause 
for money purporting to bave been advanced, in a mort
gage deed, was, as against a sub-mortgagee, held to be 
“the simplest possible case of estoppel"(m). Tbe 
recital in a deed of a former deed lietween the same 
parties proves, as between such parties, so much of tbe 
former deed as is recited, and 110 more(«). If a party to 
a deed, or his privy, attempts to set the deed aside on 
the ground of misrepresentation or mistake in regard to 
statements which happen to lie embodied in the recitals, 
the burden of proving them to be falsehoods rests upon 
such party or privy who is prima facie, bound by such 
recitals or admissions (»).

A recital is conclusive evidence against parties only 
where it is distinctly antecedent to, and related to, the

(/) Houghton v. Ktenig, 18 V. 11. 235.
(7) How man v. Taylor, 2 A. & E. 27s ; Cockle, 28.
{In llwyn v. Neath, L. It. 3 Ex. 209; hut not in favour of strangers 

to tne deed (see Trinidad Aaphalte Co. v. Coryut, [1890] A. V. 
Û92).

(i) Ht rough ill v. Hu<k, 14 (j. 11. 781.
(A ) Central Finance and IH«nmnt < v. Liberator Huihliuy Sot Util, 

10 Ch. D. 1Û.
(1) Per Lord Tentkrden in /tight v. Hadiuall, 2 It. & Ad. 278.
(»«) Per Cozens-11 vkii.y, M.K., in /*owell v. Hrownt, 97 L. T. 

8.V4. See also, on same question, Hateman v. Hunt, [1904] 2 K. It. 
MO.

In) (iilUtt v. Abbott, 7 A. & E. 783.
(o) Melbourne Hanking Corporation v. Hroiujhatn, 7 App. Cas. 307.
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substance of the deed. The law on this point is thus 
laid down by Parke, U., in Car}#liter v. liuller(p):—

“If a distinct statement “f a particular fact ia made in the recital 
of nu instrument under seul, and a contract ia made with reference 
to that recital, it ia unquoationalilv true that aa la-tween the parties 
to that instrument and in an action upon it, it ia not com|a-tont 
for the patty bound to deny the recital.

The same learned judge also laid down that a recital, 
even in an instrument not under seal, may be con
clusive to the same extent (</). In other cases recitals 
are treated as prima facie evidence which may bo 
rebutted. A recital in a policy of insurance that a 
premium has been paid is conclusive against the 
insurance company (r). A covenant will not create 
an estoppel («).

A party to a deed is not estopped from showing that 
it is voidable or void from fraud or illegality (f) or from 
having been executed by him while under duress or 
while a minor. When an educated person, who, by 
very simple means, might have ascertained what are 
the contents of a deed, is induced to execute it by a 
false representation of such contents, it is doubtful 
whether he may not, by executing it negligently, be 
estopped between himself and a person who innocently 
acted upon the faith of the deed being a valid one (it). 
The engrossment of a deed tendered for execution will 
operate as an admission by, but not as an estoppel 
against, the party tendering it(r).

Infants are not bound by recitals in deeds executed by 
their guardians (y). Married women are estopped by

( i>) 8 M. & W. -12; cf. Lain son v. Tremere, 1 A. & E. 7112.
./) Ibid.
(rj Roberts v. Security Co., [1897] 1 Q. 1$. 111.
(a) See (ienernl Finance ami Discount Co. v. Liberator Building 

Sot nft/. 10 1 'li. 1 >. 15.
(t) Collin* v. Blantern, 2 Wilson, 341 ; 1 Sin. L. C. 301).
(n) Per Mei.LISH, L.J., in Hunter v. Walters% L. 11. 7 Ch. 73; 

llowatson v. Webb, [1008] I Ch. 1.
fa-) Bulley v. Bullet/, E. It. 1) Ch. 730.
(y) See Milner v. Lord Haretvootl, IS Vos. 274.
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any deed which binds their separate estate and also by the 
recitals in any such deeds (;). But although a married 
woman is bound by estoppel quoad her separate estate, 
yet, as a legal disability cannot be evaded by estoppel, 
she cannot get rid of a fetter on anticipation by means 
of the doctrine of estoppel (a).

If a tenant or other limited owner grants a lease under 
seal for a term of years greater than he has power to 
grant, he is estopped, as against his tenant, from denying 
the validity of his lease. He creates what is called " a 
tenancy by estoppel," and should he afterwards acquire 
the fee simple he can be compelled to permit the tenant 
to continue in occupation for the full term. The same 
rule applies if such a term be created by a man who has 
no interest whatever in the land he professes to demise. 
A tenancy by estoppel gives the landlord a right to 
distrain ; but should he take, as distress, goods which 
are the property not of his tenant but of a stranger, 
that stranger will not be estopped from asserting that 
the lessor had no title (/>).

III. Estoppel by Conduct.

If A. by word or conduct induces B. to believe 
that a certain state- of things exists, and B. in that 
belief acts in a way in which he would not have 
acted unless he so believed, and is thereby pre
judiced, then A. cannot in any subsequent proceed
ing between himself and B. or anyone claiming 
under B. be heard to deny that that state of things 
existed. But A. will not be estopped from averring 
the truth in any other proceeding. • The estoppel 
only arises in favour of some person whom A. has

fz) Jones v. Frost, L. 1Î. 7 Ch. 770.
(а) llatemau v. Faber, [1898] 1 Ch. 144.
(б) Tad mon v. Henman, [1893] - Q. It. 168.
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induced by word or eonduct to do or abstain from 
doing some particular tiling.

The words may be written or spoken ; the con
duct may be any act, omission or neglect, provided 
it lie an omission to do something which A. ought 
to do—the neglect of some legal duty which A. 
owes B. ; provided also that such omission or 
neglect misleads B. and misleads him to his pre
judice. Even silence may be sufficient where there 
is a duty to speak (<•), and where silence will create 
an erroneous impression which causes B. to alter 
his position for the worse.

An estoppel, as we have said, is not a cause of 
action. Nevertheless the same representation which 
creates an estoppel may also be good ground for an 
action against the person who made it, e.g., to rescind 
a contract induced thereby (</), or to recover damages 
in ease the representation was fraudulently made.

The law on this subject is stated with great clearness 
and precision in the judgment of the Court in Carr v. 
L. it N. H’. Itail. Co. (e). where Brett, J., classifies the 
ordinary instances of estoppel by conduct under four 
heads : Fraud ; Intentional hut Innocent Misrepresenta
tion ; Foolish but Misleading Conduct ; and Culpable 
Negligence.

It must not be taken, however, that this classification 
is exhaustive ; a man's conduct may give rise to estoppel 
in an infinite number of ways. In fact, whenever one, 
by his words or conduct, wilfully causes another to

(c) /.ruts v. Amts, [1!IIU] 2 Ch. toll.
(it) Smith v. Kay, 7 U. J,. 1 ’ll-. 7■10 ; Ittih/rurt v. l/unl, ‘JO Ch. V. 

21 ; Vauyhun v. Vunilereteyrn, 2 Brew, lili-i ; Sharpe v. Fvy, L. It. 4 
Ch. 30.

(e) L. K. 10 C. P. 307 ; approved by C. A. in .Selon v. La/one, 19 
Q. 11. I). 68, and see Ex parle Adamson, In re Collie, 8 Ch. D. 807.
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believe the existence of a certain state of things and 
induces him to act on that belief so as to alter his 
previous position, the former is precluded from averring 
against the latter a different state of things as existing 
at the same time(/). By the term "wilfully” in the 
above rule it has been laid down (</), that—
“ wc must understand, if not that the party represents that to 
be true which lie knows to be untrue, ut least that ho means his 
representation to be acted upon and that it is acted upon accord
ingly ; and if, whatever a man's real intention may lie, he so 
conducts himself that a reasonable man would take the representa
tion to be true and believe that it was meant that ho should act 
upon it, and does act upon it as true, the party making the 
representation would be equally precluded from contesting its 
truth; and conduct by negligence or omission, where there is a 
duty cast upon a person by usage of trade or otherwise to disclose 
the truth, may often have the same effect. As, for instance, a 
retiring partner omitting to inform his customers of the fact, in 
the usual mode, that the continuing partners were no longer 
authorised to act as his agents, is bound by all contracts made by 
them with third persons on the faith of their being so authorised.”

One of the earliest eases on this subject is Savage v. 
Foster (/#), decided in 1728, where the defendant and her 
husband, knowing that she was entitled in remainder on 
her mother's life estate, solicited her mother to make a 
settlement of the property as though she had an estate 
in fee simple. They were held to be estopped from 
asserting the title in remainder against the plaintiff, who 
had acquired the property from the person in whose 
favour the settlement had been made. In cases earlier 
than this, a person entitled to land was held to be 
estopped, because he had attested a deed which was 
inconsistent with his title (i) ; and even because he

(/) Per Lord Denman, in Pickard v. Scars, 6 A. & E. 471 ; cf. 
Attorney-General v. Stephens, 1 K. J. 724.

(>j) Per Pakke, B.. iu Freeman v. Cooke, 2 Ex. ut p. 608; Cockle, 
29. Approved and followed in M'Kenziev. Hritish Linen Co., (> App. 
Cas. 82, where a duty was under the circumstances held to be cast 
on a customer of a bunk to inform the bunk of a forgery; but in 
Squire v. West Australian Mortgage, etc. Co., [1890] A. C. 207. no 
such duty was, under the circumstances, held to be cast.

(It) 9 Mod. 130; and see note to this case in White and Tudor, 
8th ed., I., 4(39.

(t) Watts v. C res well, 9 Yin. Ab. 415.
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had prepared the engrossment in the course of his 
employment as a solicitor's clerk (k).

Where in bankruptcy proceedings a bill of sale given 
by a debtor was treated as valid with the knowledge 
and acquiescence of the debtor, and on that footing he 
obtained a release on payment of a composition to his 
creditors including the grantees, it was held that the 
debtor could not, in a subsequent action against the 
grantees, say that the bill of sale was invalid (/). 
It has even lieen suggested that a man may, by his 
conduct, estop himself from relying on a statutory defence 
to an action of contract such as a plea of the Gaming 
Act, 1892 (m). And an employer has been estopped by 
his conduct from setting up the statutory defence that he 
has received no proper notice of an accident under the 
Workmen’s Compensation Act («). But where the defen
dants, a public authority, had so conducted themselves 
ns to lead the plaintiff to believe that they were prepared 
to pay her reasonable compensation, and she in conse
quence delayed issuing the writ until the period of 
limitation under the Public Authorities Protection Act, 
1893 («*) had expired, it was held they were not estopped 
from setting up the Act (/>). Nor is an infant estopped 
from setting up the Infants Relief Act, 1874, ns a defence 
to a claim for money lent, by the fact that he represented 
himself to l>e of full age at the time of the loan (7). For 
an estoppel cannot give capacity where it does not exist 
in fact.

It is not necessary that the conduct which creates an 
estoppel should lie fraudulent ; there need not be any

lit) Clare v. A.VoV of IM/artl, la Yin. Ali. 5311, 537.
(/) Hr v. Mutual Loan Fowl. 19 Q. II. 11. .'(17.
(1/1) 55 Viet. e. 9. deeper Wills, J., in Tatam v. Reece, [ 1 Sll.'tl 

1 Ù. II. at p. IS.
(«) Wriykt v. Ilaqnall, [limn] 2 Q. B. 240; 7 v, /////'«

Dry Dork», etc. Co., [1!«KI] g ((. B. 245.
(o) Sli & 57 Viet. e. til.
(/*) Hewlett v. I.aiulou County Cotmril, 24 T. !.. It. 341.
ly) Leant v. Ilrwtghatn, 25 1*. L, It 2ti5.



Estoppel by Conduct. 471

conscious intention to mislead. As laid down in Carr v.
L. d X. II’. llail. Co. (r)

“If in the transaction itself which is in dispute one has led 
another into the belief of a certain state of facts by conduct of 
culpable negligence calculated to have that result, and such 
culpable negligence has been the proximate cause of leading, and 
has led, the other to act by mistake upon such belief to his preju
dice, the second cannot be heard afterwards as against the first to 
show that the state of facts referred to did not exist.”

In that case it was held that the defendants were not, 
under the circumstances, estopped from showing that 
certain goods alleged to have been delivered to them as 
carriers had never reached their hands, although the 
plaintiff had received from them advice notes for such 
goods (*). So, in a recent case, it was laid down that to 
entitle a person to recover on the ground of estoppel a 
loss occasioned through culpable neglect of the defendant, 
the plaintiff must prove that the negligence complained 
of occurred in the particular transaction in which his loss 
arose, and also that such negligence was the proximate, 
direct, or real cause of the loss (I). This rule applies to 
a statement of a material fact which is untrue, even 
though the person making it l>elieved it to he true (it) ; 
but it does not apply to a statement that something not 
yet in existence will come to pass, nor to a matter of 
intention as to the future (c) ; a promise tic Jut mo to be 
binding at all must be binding as a contract (x). It is 
generally considered that the rule is, that a person

(r) !.. R. 10 C. 1*. at p. ills.
(») Rut see t 'omitrtf \.tirent Kaeieru /tail. Co.. 11 Q. R. I>, 770; and 

Ctan/muia .Variera Taaeoaztula v. Churchill, [1900] 1 K. R. 207, 
where shipowners were estopiied from denying to a purchaser of 
pstds shipped that they hail laicn shipped “ in good order and 
condition, ns acknowledged by their captain in the bill of 
lading.

(I) /.onyntau v. Hath Kleetrie Tramway», /.til., [190,1] 1 ch. G40.
(a) Sa’ laird Sklbohxe's judgment in Taa/iauo v. haul of Kua

la ml, [1991] A. V. 107.
(e) I la ah of /.nuitiaaa v. liauh of Sew Orlean», 4:t I,, ,1. Ch. 209 ; 

ef. Jnrtlen v. Monet/, ,1 II. L. Vas. 1SÜ ; and Ileur'JC Whitcrhiirch, 
l.imiteil v. Caranat/li, [1902] A. V. 117.

(.r) Mtuhliiuu v. Ahlertue, S App. Vas., at p. 472.
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cannot be made liable for a misrepresentation, unless it 
is a misrepresentation in point of fact, and not merely in 
point of law (y) ; but this has been questioned (z), and it 
is probable that the rule is not applicable to any but 
cases where both parties have the same means of knowing 
what is the law on a given point. A statement of fact, 
whether written or oral, to operate as an estoppel, must 
be clear and unambiguous (a).

The result of the previous authorities on the above 
points was thus stated by Kay, L.J., in the case of 
Low v. Boueerie (//) :—

“(1) Them has been from ancient time a jurisdiction in Courts 
of Equity in certain cases to enforce a personal demand against 
one who made an untrue representation, upon which he knew that 
the person to whom it was made intended to act, if such person did 
act upon the faith of it and suffered loss by so acting. (2) This 
was readily done where the representation was fraudulently made, 
in which case an action of deceit would lie at law. (It) Belief 
would also 1)0 given at law and in equity, even though the repre
sentation was innocently made without fraud, in all cases where 
the suit will bo effective if the defendant is estopped from denying 
the truth of his representation. (4) Where there is no estoppel, 
an innocent misrepresentation will not support an action at law 
for damages occasioned thereby. (.")) Estoppel is effective where 
an action must succeed or fail, if the defendant or plaintiff is 
prevented from disputing a particular fact alleged.”

The six following are among the most important 
illustrations of estoppel by conduct :—

(1) A tenant, during his possession of the premises, 
cannot deny that the landlord, under whom lie has entered 
or to whom he has paid rent, had title at the time of his 
admission ; and this rule extends to the case of lodgers. 
“ The security of landlords would be infinitely

(y) Per Mellish, L.J., in lleattie v. Lord Ehury, L. B. 7 Ch. 
802 (affd., L. B. 7 11. L. 102).

(z) Per Bowen, L.J., in West London Commercial Hank v. KiUon, 
13 Q. B. 1). 303.

(a) Low v. lion eerie, [lSill] 3 Ch. 82; cf. Colonial Hank v. Cady, 
1.) App. Cas. 207.

(b) Supra. In this case a trustee was held not to bo estopped 
by his conduct concerning the trust estate. Other recent cases 
concerning trustees are Porter v. Moore, [1004] 2 Ch. 307 ; and 
Lewis v. Leiris, [1004] 2 Ch. 0Û0.
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endangered if such a proceeding were allowed ” (c). And 
even if a tenant consents to give up possession to a 
person claiming to l>e the landlord, such person is 
estopped as the tenant would have been from disputing 
the landlord’s title (</). So, where a person had dealt 
with property as an executor tie tun tort, his payment of 
rent to the superior landlord was held to estop him from 
denying his liability as assignee to perform the covenants 
in the lease (e). Nevertheless a tenant, although he can
not l>e permitted to prove that his landlord had no title 
at the time of entry, may show that his title has 
expired (/), and may prove that a parcel of land, about 
which he and the lessor are disputing, was never com
prised in the lease at all (</). When a tenant took a lease 
of land from a coparcener who was only entitled to a 
portion of the rents and profits, he was held estopped from 
denying the title of the heir and privy in blood of the 
lessor to the whole land {It). Conversely, a landlord who 
1ms granted a lease is estopped from alleging his want of 
title, and this whether the lease is by deed or not. But 
where a corporation had granted a new lease, in con
sideration of the surrender of an old lease, and the new 
lease was invalid because the consent of the Local Govern
ment Board had not been obtained, it was held that they 
were not estopped from showing that the surrender was 
thereby rendered inoperative (i). Payment of rent and 
receipt of rent alike raise strong presumptions of 
tenancy, but do not operate by way of estopi>el ; for, 
when a tenancy is attempted to be established by mere 
payment of rent, without any proof of an actual demise 
or of the tenant’s having been let into possession by

(<) Per Lord ELLKX80ROV0H, ill Units v. Westimsl, 2 Camp. 12.
('/) Kin v. Mills, 2 A. & K. 17.
(e) Williams v. Hetties, L. It. !l C. P. 171.
(/) Eiitjlaitd v. Slade, 4 T. It. 1iS2; cf. Laitt/fnrtl v. Sshnes, 2 K. & 

J. 220. See Serjeant v. Nuslt, Field <t' Co., [1903] 2 K. B. 304.
(») Per Lord Blackbuhn in Clark v. .4dir, 2 App. Cas. 43d.
1Weeks v. Ilirrlt, (19 L. T. 7Ô9.
(i) Cilnlerlnntj Cor}toraiitnt v. Coojter, 99 L. T. G12.
L.E. Q Q .
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the person to whom the payment was made, evidence 
is always admissible on the part of the tenant to explain 
the payment of rent and to show on whose behalf sucli 
rent was received (It) ; or to show that it was made 
under a supposed legal obligation which did not exist (/).

02) A bailee is estopped from denying that his bailor 
had, at the time the bailment was made, authority to 
make it (in). But when the bailee is evicted by title 
paramount, he can set up that title against the bailor 
with the consent of the person whose title is set up (><).

(8) A licensee is estopped from denying the title of the 
licensor to grunt the licence. So, a person who enters on 
land by the licence of the party in possession is estopped 
from denying the title of such party to such possession (»). 
And a licensee of a [latent cannot dispute the title of the 
patentee ; but a licensee can show that what he has done 
does not fall within the ambit of the patent (p), and for 
this purpose he may refer to former patents to show what 
is a proper construction of his licensor's [latent (7). Ho 
can of course prove that the [latent has come to an 
end (r). It may here be observed that a patentee is not 
estopped from disputing the validity of the patent as 
against his assignee, except where it is proved lhat the 
assignee bought on the faith of the statements in the 
patentee’s [letition to the Crown (*). To allow a licensee 
to dispute the title of his licensor would be incon
sistent with the law, as it would be equally incon
sistent with the ordinary reason and good sense of 
mankind (/).

(A) Per PaTTESon, J., in /toe v. Froiieia, 2 M. & Rub. 57.
(!) Itatten Poult v. A>mie/y, [1907] 1 Ch. 550. 
lui) lioehny v. Virtue, 7 Ring. 559.
in) Rultlle v. Rottd,6\h.&8.225: /tuyere v. I.umberl,54Q. II. II. 575. 
(o) /toe v. ttaytop, 5 A. & E. 188. 
p) t’lurh v. .Ii/ii, 5 App.1 art. 455.

(y) (biiclniuih v. (iretnrr, 1 R. P. V. 197.
(r) Muirhead v. Commtreial Cable Co., 11 R, P. C. 517.
(*) i.'rojyier v. Smith, 50 Ch. I). 700.
(<) Per Wksi iiVUY, L.C. in Crwsley v. IHjeon, 10 li. L. Cae. at [►. 

304.
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(4) And, generally, any agent entrusted with the 
jfossession or management of property is estopped from 
denying the title of the principal («).

(6) The acceptor of a bill of exchange is, by s. 54 of 
the Bills of Exchange Act, 1882 (r), precluded from 
denying to a holder in due course—

“(a) the existence of the drawer, the genuineness of hi- signa
ture, ami his rapacity ami authority to draw the hill ; (h) in the 
case of a hill payable to drawer's order, the then eapa- it y of the 
drawer to indorse, hut not the genuineness or validity of his indorse
ment; (c) in the ease of a hill payable to the order of a third fierson, 
the existence of the paver and his then rapacity to indorse, hut 
not the genuineness or t alidity of his indorsement."

So, too, if the bill be drawn by procuration, he cannot 
deny the authority of the agent to draw the hill in the 
name of the principal (y); but he can deny his authority 
to indorse U).

By a. 55 the drawer of a bill is precluded from denying 
to a holder in due course—
“ the existence of the payee and his then rapacity to indorse " ;

and the indorser of a bill is precluded from denying to a 
holder in due course—
" the genuineness and regularity in all resjiects of the drawer's 
signature and all previous indorsements " ;

and also is precluded from denying to an indorsee—
“that the hill was at the time of his indorsement a valid and 
subsisting hill, and that he had then a gotsl title thereto."

A statement that the signature to a bill is genuine 
made to the plaintiff after the bill had been indorsed to 
him will not estop the declarant from setting up that the 
bill is a forgery (a), for the statement does not cause

(ti) Dixon v. JIamond, 2 B. & Aid. 310 ; Evans v. Xit hot, 3 Man. & 
G. 614 ; Huberts v. <hjilby, 9 Price, 269.

(x) 45 & 46 Viet. c. 61. 
fy) Sanderson v. C'ioilman, 4 Man. & G. 209.
(;) Robin»on v. Parrw, 7 Taunt. 465.
(a) Brook v. l/(H>k, L. R. 6 Ex. 89.

Q Q 2
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the plaintiff to alter his position at all (f.) ; and the pay
ment of a bill upon which a man's acceptance has been 
forged does not make him liable to pay a second simi
larly forged acceptance, even without notice of repudia
tion (c). It has also lieen held that the acceptor of a bill 
of exchange is under no duty to take precautions against 
the fraudulent alteration of a hill after acceptance, and 
therefore is not estopped from relying on any such 
fraudulent alteration (</). Hut if a customer of a hank 
by the neglect of due caution causes his hankers to pay 
a forged order, he cannot set up the invalidity of a 
■document upon which he has induced them to act as 
genuine (r).

(6) Mere acquiescence may sometimes create an 
estoppel. Where a party, having an interest in 
proi>erty, stands by and permits another to deal with 
such property, as if he were the absolute owner, and as 
if no such interest in himself existed, he will not he per
mitted to assert such interest against those with whom 
the apparent owner has dealt. This doctrine was 
discussed at length, in the case of Uamtdtn v. (/)
in the House of Lords, when the following valuable 
canons were laid down by the law lords :—

“ (i.) If a stranger begins to build on land supposing it to lie his 
own, and the real owner, perceiving his mistake, abstains from 
setting him right, and leaves him to persevere in liis error, a 
Court of equity will not. afterwards allow the real owner to assert 
his title to the land, (ii.) But if a stranger builds on land knowing 
it to be the property of another, equity will not prevent the real

(/>) Kelly v. Solari, 9 M. & \\. 54; Imperial Haiti-of Canada v. 
Hank of Hamilton, [1903] A. C. 49.

fc) Morris v. Hetnell, L. K. 5 C. 1\ 47.
(#/) Sc liol field v. Karl of Loudesborovyh, [1890] A. C. 514; followed 

in Colonial Hank of Australasia v. Marshall, [1900] A. C. 55th
(e) Sec Youny v. (Irote, 4 Bing. 253, ami the judgment of Lord 

Macnaoiiten in Scholjield v. Karl of Londesborouyh, supra. 
Other recent cases on estoppel concerning bills and cheques are 
l,ewes Sanitary Steam Laundry Co. v. Harclay, 95 L. T. 444 ; 
Lloyd's Hank v. Cooke, [1907] 1 K. B. 794 ; Smith v. Prosser, [1907J 
2 K. B. 735; (Jlenie v. Tucker, [1908] 1 K. B. 203; Kepitigalla 
llubber Estates v. National Hank of India, 78 L. J. K. B. 904.

(/) L. R. 1 H. L. 129.
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owner from afterwards claiming the land, with the benefit of all 
the expenditure upon it. (iii.) So if a tenant builds on his land
lord's land, he does not, in the absence of special circumstances, 
acquire any right to prevent the landlord from taking possession 
of the land and buildings when the tenancy has determined.”
And Lord Kinosdown, affirming the principles of the 
case of Gregory v. Mighcll (#/), laid down the following 
rule :—

“If a man under a verbal agreement with a landlord for a 
certain interest in land, or, what amounts to the same thing, 
under an expectation created or encouraged by the landlord that 
he shall have a certain interest, takes possession of such land 
with the consent of the landlord, and upon the faith of such 
promise or expectation, with the knowledge of the landlord and 
without objection by him, lays out money upon the land, a Court 
of equity will compel the landlord to give effect to such promise 
or expectation.”

It seems now to he considered that, in order for the 
party standing hy to he hound, lie must have lieen aware 
of his rights (/i), though this was not always the case(i). 
So, where a wife allows her husband to spend the 
income of her separate estate, he is not accountable to 
her afterwards for it (/,) ; nor can she recover any 
portion thereof after his death. When an insurer of a 
ship has accepted notice of abandonment, with full 
knowledge of the facts of the loss, he is estopped from 
afterwards denying a total loss or relying on a breach of 
warranty (/).

Again, whenever a person obtains possession of land, 
claiming under a will or deed, lie cannot afterwards set 
up another title to the land against the will or deed, 
though the will or deed did not operate to pass the laud 
in question, and any person who gains possession through 
a pel son interested in the land under the will or deed is 
equally estopped (mi).

(si) IS Ves. 32s.
(A) Per Fry, J. in II 'ilmott v. Harktr, lû Ch. D. 103.
it) TeaIdle v. Ttasdale, Select Cas. teai/>. King, 59.
(k) Smith v. Lord ('amelford, 2 Yes. 711>.
il) Prorincial Insurance Co. v. Leduc, 22 W. It. 939.
(tn) Per Lopes, L.J., ill Dalton v. FitztjeruLl, [1897] 2 Ch. 86 ; 

but see In re Anderson, [1905] 2 Ch. 70.
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When a person, by holding himself out as a share
holder, induces a company to register him as such, he 
cannot deny that he is a shareholder in an action on 
such shares (a). Where a company, under circumstances 
which made it doubtful whether an agreement was 
binding on its shareholders, transferred its business to a 
new company, one of the terms of the agreement being 
that the shareholders in the old company should receive 
shares in the new company, and share certificates were 
sent to all the shareholders in the old company, it was 
held that a shareholder who had acknowledged the 
receipt of and retained the certificates was a shareholder 
in the new company ; but that one who had taken no 
notice of the communication was not a shareholder (o). 
In the same case Lord Hatherlev said :—

** No authority can l>o found for holding that a person, by simply 
doing nothing, may he rendered liable. The mere fact of standing 
by and being told there is something done which you have not 
authorised, cannot fix you with the heavy liabilities which shares 
in a joint stock company would create.'’

A company, by issuing a share certificate representing 
a person to lie a holder of certain shares, is estopped, as 
against another person who bond fide acts upon the faith 
of the representation, from denying the truth of the 
share certificate ( p), including the statement, if any, 
that the shares are fully paid up (</). The estoppel does 
not give a title to the shares or make the person in whose 
favour it arises a shareholder, hut prevents the company 
from setting up that he is a shareholder in an action for 
damages for not registering him as a shareholder (r).

(a) Sheffield Hail. ( '<>. v. W oodcock, 7 M. & W. 574.
(«) t'hallis'6 Case, L. R. 6 Ch. 266; cf. Bank of Hindustan v. 

A limn, L. R. 6C. P. 222.
(p) lv re Bahia, etc. Bail. Co., L. R. 3Q. R. 584. Approved by the 

House of Lords in Balkis ( 'onsolidated Co. v. Tomkinson, [1893] 
A. (’. 396; and see 1 Huron v. Ktnnav'ay, [1900] 1 Ch. 833.

(#y) Burkin show v. Nicoll», 3 App. ('as. 1004 ; Bloomenthal v. 
Ford, [1897] A. C. 156.

(r) balkis Consolidated Co. v. Tom kin suit, [1893] A. C. 396.
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No esto))])el arises where the person acting on the 
certificate knows the true state of the facts (s). But 
estoppel arises where, if the person to whom the state
ment is made had thought about it, he would have seen 
it was not true (t). In one case a purchaser of shares 
from a person, who had liecome the registered holder 
by means of a forged transfer, was held to lie entitled 
to compensation from the company in the event of 
his Ireing compelled to re-transfer to their proper 
owner ; since, by holding out the seller as the 
registered owner, they were estopped from denying him 
to be so after the purchaser had acted upon such repre
sentation (i<). Again, where a person, after receiving a 
certificate of the registration of some shares, repaid to 
the vendor the amount of a previous call, on the faith of 
the certificate, the company were held estopped hy the 
certificate, and liable for the value of the shares(t). In 
1884 a company was held estopped by a certificate issued 
by their secretary, although he had wrongfully affixed 
their seal and had forged a director's signature (jf). But, 
recently, where the secretary had fraudulently affixed the 
seal to a certificate and forged the signatures of two 
directors, the House of Lords held that there had been 
no such negligence by the company ns to fix them with 
responsibility for his acts, and they were not bound by 
the certificate (z). It is only the person in whose favour 
the estoppel exists that can render the company liable 
on it (<i). A “ certification ” issued by a company 
estops them from denying the facts certified (ft) ; but it

(s) lit re /.on Inn Celluloid Co., 3!) Ch. 1). 190.
(t) Fer Lord Herscuell in Rloomtnthal v. Ford, [VS97] A. V.

1 •’><».

(#/) hi re Hahia, etc. Hail. Co., L. R. 3 Q. B. 5H4.
(.r) Hart v. Froniino Mining Co., L. R. Kx. 111.
(//) Shaw v. Fort Chili n Colonial (i< hi Minina Co., 13 Q. B. D. 

103 (doubted by House of Lords in next case below).
(z) Ruben and Another v. (heat Fingnll Consolidât et i, [1900] 

A. C. 439.
la) Simm \. Anglo-American Telegraph Co., .1 Q. B. 1>. 18$.
(/>) His hop v. Rall'is ( 'on sol id a ted Co., 2ô B. Ib .112.
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was held by the House of Lords that, where the secretary 
of a company having authority to certify on l>ehulf of 
the company certified a transfer of shares without 
having received the certificates, the company were not 
estopped by the certification (<•). It should lie noticed 
that a “ certification ” is not under the seal of the 
company whereas a share certificate is, and the estoppel 
arising from a wrongful use of a company’s seal is not 
governed by precisely the same considerations as an 
estoppel from the fraudulent acts of a company’s 
agent.

Where commissioners were empowered by a local Act 
to issue mortgage securities, it was held that they could 
not, us against a bund fide holder for value, set up an 
illegality in the issue of a security, but were estopped 
from denying its validity (</). A company cannot rely 
on an informality in the issue of their delientures as an 
answer to a petition for winding up (<-). Where a com
pany registered an assignment of delientures, it was held 
that they could not equitably set off against the trans
feree any claim against the transferor (/ ). This doctrine 
was extended to a case where there was no registration ; 
for, a company having received notice of an assignment 
for value of one of their debentures, and acknow ledged 
the receipt by stamping the duplicate notice, it was held 
that such stamping estopped them from setting up 
against the transferee any equities attaching between 
themselves and the transferor (g). A useful statement 
of the law on the subject of the right of a company to 
question securities irregularly issued, as developed up to

(|) (Ironie Whitechiirch, l.imiteil v. Cacanntjh, [till 12] A. ('.
117.

til) Wrbli v. Ilernt Hit;/ Commissioners, L. B. à Q. 11. 012.
It) In re Kj month Hock Co., !.. H. 17 Kq. 1K1,
(/) Hii/i/t v. Northern Assam Ten Co., 1,. It. 4 Ex. ;|S7 ; followed by 

Lord Rom ILLY in In re Northern Assam Ten Co., L. It. 10 Ho. at p. 
400 ; it. In re Ilentral Ns tabs Co., L. It. .'I I’ll. 70S.

(#/) Hrnntosss Case, L. It. 11) Kq. 002.
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1888, is found in the judgment of Kay, J., in In re 
Romford, Canol Co. (/<)• He said :—

“Where a company have power to issue securities un irregularity 
in the issue cannot be set up against even the original holder it' tin 
has a right to presume omnia rite arta. If such security be legally 
transferable, such an irregularity and à fortiori any equity against 
the original holder cannot be asserted by the company against a 
houâ ftle transferee for value without notice. Nor can such an 
equity be set up against an equitable transferee, whether the 
security was transferable at law or not, if, by tbe original conduct 
of the company in issuing the security or by their subsequent 
dealing with the transferee, he has a superior equity. Them 
remains the present case in which 1 must treat the parties as 
equitable transferees only of securities which the company, having 
power to issue such, represent on the face of them to be legally 
transferable, and where the company would be able to plead at law 
against the original holder or the first transferee that the deben
tures were invalid lwcause issued by an insuHicient meeting of 
shareholders. 1 think the decision of ///<//* v. .Vorthern Attsim 
Tat Comjtany (*) warrants me in saying that, if the original conduct 
of the company in issuing these debentures was such that the 
public were justified in treating it as a representation that they 
were legally transferable, there would be an equity on the part 
of any person who had agreed for value to take a transfer of 
these debentures to restrain the company from pleading their 
invalidity, although that might be a defence at law to an action by 
the transferor.”

But it must l>e noticed that, although a company may 
he estopped from questioning the validity of certain of 
the del>entures issued by it, the holders of the other 
deltentures are not so estopped(/r). Where a person 
possessed of a security, purporting on the face of it 
to l>e transferable by delivery, leaves such security in 
the hands of another, who makes it over to a bond title 
holder for value, the owner of the security cannot set 
up as against the Umd tide holder that it was not so 
transferable (/). Where a person executed transfers 
of shares and left them in the hands of his brokers, 
who raised money on them, it was held that he was

(A) 24 Oh. 1). at pp. 1)2, 98.
(»') L. It. 4 Ex. 387.
(k) Mo watt v. ('a stle Stef I, <t\ Co., 34 Oh. I >. 08.
(/) Hoot twin v. Jtolmrts, 1 App. ( 'as. 470; ItnmlntU v. Metr< y !i!an 

ltank, 2 U. Ik I>. 194.
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estopped from making any claim in respect thereof as 
against the lenders (m).

It may here be noticed that, in addition to the liability 
which a person who is in fact a partner in a firm is 
under for the debts of the firm, a liability for the debts of 
a firm may arise by estoppel. This liability is thus 
defined by the Partnership Act, 1890 (h), s. 14, which is 
as follows i—

“ (1) Every one who by words spoken or written or by conduct 
represents himself, or who knowingly suffers himself to be repre
sented. ns a partner in a particular firm, is liable as a partner to 
any one who has on the faith of any such representation given 
credit to the firm, whether the representation has or has not been 
made or communicated to the person so giving credit by or with 
the knowledge of the apparent partner making the representation 
or suffering it to bo made.

(2) Provided that where after a partner’s death the partner
ship business is continued in the old firm-name, the continued 
use of that name or of the deceased partner’s name as part thereof 
shall not of itself make his executors or administrators estate 
or effects liable for any partnership debts contracted after his

Therefore, if a person retires from a partnership, but 
omits to give proper notice of dissolution, he may he 
liable for debts incurred in the subsequent carrying on 
of the business by a new firm ; but he cannot be sued 
jointly with the new firm, and if the new firm lie sued 
for such a debt, the retiring partner cannot afterwards 
lie sued (o). This is only a branch of the doctrine of 
estiqqiel by conduct:—

If a man allow, hi. name to be held out to the publie a. being 
the lierson responsible for the tranaaetiun in question he may he 
liable in consequence of this holding out, or in consequence of his 
conduct, although he may not have originally authorised the act, 
lieoause he has not taken steps which he should take to stop the 
unauthorised use of his name " (p).

It is usually said, on the authority of Lord Coke, that 
where estoppels conflict they neutralise one another.

(m) Itentinrk v. I.oinlon Joint Stork Itank, [ 1 HiCi] 2 t'h. 120.
(n) .Vi & 54 Viet. c. 311.
(») Siarf v. Janline, 7 App. ('as. 345.
(p) /Vr Byhsk, J., in II offer v. Ashtont [11102] ‘2 Cli, at p. 204.
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“ Estoppel against estoppel sets the matter at large." 
But, as pointed out by Parker, J., in Poulton v. Adjust
able, etc. Co. (q), it is difficult to imagine any case in 
which such an event would happen. If, however, by any 
chance two estoppels were found to conflict, there is very 
little doubt that the rule laid down by Lord Coke would 
apply.

Henceforward in this volume we shall assume that 
every fact sought to he made evidence in a particular 
action is a relevant fact, and that it has been proved by 
methods which the law recognises as legitimate. There 
still remains the question, Does the evidence tendered 
make the fact evident, or does it fall short of proof ? 
The weight which should be attached to each piece of 
evidence will be discussed in the next Book under the 
head of “ Cogency."

(</) [1908] 2 Ch. at p. 432.
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CANADIAN NOTES.

ESTOPPELS.

It was held in S<ri)ilnre v. Curtini, 11 U. C. C. 845. 
on an inane with ren|>eut to a defence to a mortgage that 
it waa tainted with usury, that a decree in the Court of 
Chancery in a suit between the same parties and upon 
the same question was conclusive.

Plaintiff’s soil wns killed by accident alleged to have 
resulted from negligent operation of an elevator in 
the defendant's building. Plaintiff brought action for 
damages, claiming [lereoiially and as administrator of 
the deceased, and the jury awarded him sixteen hundred 
dollars for loss of deceased's services since death. On 
the trial, evidence was offered of the proceedings in 
and judgment dismissing the former action brought by 
plaintiff as administrator, suing for the lienefit and on 
behalf of himself as father and the mother of deceased. 
under an Act corresponding to Lord Campbell's Act, in 
respect to the same negligence.

It was held that this evidence had been improperly 
rejected. In the first case, under Lord Campbell's Act, 
the loss of service to the father constituted the founda
tion of the action, and this also constituted the foundation 
of the present action, if an action lay for such a cause. 
If, in the first action, the plaintiff had recovered, instead 
of losing the verdict, and the jury had awarded the 
portion coming to the father under Lord Campbell's 
Act, he would have bad in his pocket what he was now 
seeking to recover from the defendant. Now, it could
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make no difference whether the plaintiff won or lost in 
the first action : “ He is, in both cases, the party in 
interest. In the former he was party and privy, and 
here he is a party and his damages in the former would 
comprehend the damages recoverable in the second 
action." Per Graham, J., Hanley v. Wright, 27 N. S. It. 
77.

Plaintiff sued a railway company for the loss of a 
trunk which he alleged contained several papers, among 
them the lease of a farm from his father to himself. 
Defendants resisted the claim as fraudulent, denying that 
they had ever received the trunk. They then offered to 
prove, as tending further to show the dishonesty of the 
claim, that the farm had been the subject of a suit in 
Chancery, in which it was decreed that the plaintiff’s 
father held the land only ns agent for another, and 
should convey to him, and that plaintiff was aware of 
this fact, having been a witness in the suit. It was held 
that the evidence had been rightly received and that it 
was sufficient to prove the decree without the other 
proceedings in the suit. Thomat v. Great Wet tern Hail. 
Co., 14 U. C. Q. ti. 88!>.

In an action for money had and received, although 
the pleadings did not raise any question as to the right 
of the plaintiff to recover being suspended by reason of 
the money having l>een taken under circumstances which 
would make the taking a felony, the question appears to 
have lwen raised at the trial, and the plaintiff put in 
evidence the indictment upon which the defendant had 
l>een convicted of embezzlement, but acquitted on a 
charge of larceny. It was held that this evidence was 
admissible to show the fact that the matter had been dis- 
l>osed of before the proper criminal tribunal, though not 
evidence of the fact that the defendant had taken or 
appropriated the plaintiff's money to his own use. 
McDonald v. Kctcham, 7 U. C. C. P. 484.
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A certified copy of the certificate of the Court of 
Appeal of the result of an appeal in an action is not 
evidence of the judgment therein in another action 
between different parties. So runs the head-note, but 
the point really decided goes farther and was to the effect 
that the judgment itself was not admissible in the action 
between different parties. Rouertson, J., speaking for 
the Court, said : “ I would, however, allow proper 
evidence of that judgment to be given, if I thought such 
evidence could be received in this action." Iilackley v. 
Kenney, 19 O. R. 169.

A deed of a referee in equity, though purporting to 
have been made under a decree of the Court, is not 
admissible in evidence without proof of the decree. 
Ieogf/U v. Montgomery, 3rd Trueman, N. U. Eq.



BOOK III. 

COGENCY.

CHAPTER I.

WEIGHT OF EVIDENCE.

The term “legal evidence” includes nil means 
of ascertaining the truth which our law sanctions 
and our Courts adopt. While treating of Relevancy, 
we have defined the matters which a litigant will 
be permitted to lay before the tribunal in any legal 
proceeding. When dealing with Proof, we have 
discussed the methods by which such matters can 
be legitimately established. We will now assume 
that a certain number of relevant facts have been 
proved by proper evidence.

Proof is the- result of evidence, but it is not 
always easy to say how much evidence or what 
kind of evidence will amount to proof. Much 
worthless evidence, no doubt, is given in our 
Courts—if only for this reason, that no one can 
tell that it is worthless before it is heard. The 
judge has no power to exclude any evidence which 
is legally admissible merely because he does not 
think it will bo of much use.

The admissibility of evidence is one thing : its 
value, when admitted, another. This distinction is
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clearly pointed out by Jessel, M.R., in a ease («) 
where it was sought to exclude a declaration made 
against interest, on the ground that in one way it 
told in favour of the interest of the declarant. He 
said :—

“The question of admissibility is not a question of value. The 
entry may Ire utterly worthless when you get it, if you show any 
reason to 1 relieve that he had a motive for making it, and that 
though apparently against his interest, yet really it was for it ; hut 
that is a matter for subsequent consideration when you estimate 
the value of the testimony.

It is the duty of the jury, or of the judge sitting 
alone, to take into consideration every piece of 
evidence which has been admitted and proved 
in Court, and to give it such weight as they or 
he may think it deserves.

Absolute certainty is unattainable in any of the 
affairs of daily life. The exigencies of public and 
private business limit the inquiries held in our law 
courts, both as to the time which they occupy and 
as to the extent of the matter investigated. Tin- 
fallibility of human testimony and the passions and 
prejudices of mankind are other circumstances 
which sometimes prevent the tribunal from arriving 
at a decision with absolute precision. In the 
ordinary affairs of life- we arc all only too apt to 
accept what we arc told by apparently respectable 
persons; hence juries, as a rule, accept the evidence 
of any witness who is neither shaken under cross- 
examination nor contradicted by evidence equally 
reliable.

We have already referred to the well-known 
rule that the law requires the ‘-best evidence” to

(a) Taylor v. II Mam, 3 f'h. D. GOü.
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lie given ; we have noted also the limitations 
necessarily imposed upon the application of that 
maxim. But this rule, in modern times at all 
events, applies rather to the admissibility than to 
the cogency of evidence. The word “best” is 
employed in a narrow and technical sense. The 
law often permits a relevant fact to be proved in 
more ways than one ; it by no means follows that 
all these ways are equally cogent. They are, it is 
true, equally admissible, but when admitted very 
different values may properly be attached to them. 
The fact that a litigant employs one species of 
admissible evidence, and does not employ others 
which arc usual and readily available, naturally 
provokes the inquiry, Why has he resorted to a 
more remote and less convincing method of proof ? 
and suggests the answer that the more usual method 
is purposely avoided because it would not tell in 
his favour.

Thus, if it is alleged that a material document was 
written by A. and A. denies this, evidence of a man 
who lias seen him write only once, or even of an expert 
who has never seen him write at all, is as admissible as 
that of A. himself or of his near relatives, friends, 
partners, or employees (b). But it cannot he contended 
for a moment that all these different kinds of evidence 
will he of equal value in determining the question. So, 
too, as we have seen (e), evidence of reputation, entries 
in a family Bible, etc., can lie given in evidence, for what 
they are worth, to prove a marriage. But if the 
marriage is alleged to have taken place since the 
Registration of Marriages Act came into force, no one

f/<) See ante, pp. 4<>, 47.
(r) Sec ante, p. 353.

48(1
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would attach much value to kucIi evidence if the ordinary 
marriage certificate lie not producer), or its absence 
satisfactorily explained.

In the administration of justice, as in ordinary 
life, we often have to deal with competitive proba
bilities. The tribunal must not look for more than 
what is called a “ moral certainty ” ; it should not 
act on a mere possibility. But a large field lies 
between these two extremes. The whole object of 
evidence is to create a conviction in the mind of a 
reasonable and practical man ; and such conviction 
must be based upon the facts proved by express 
evidence, and on the- inferences which naturally 
and probably arise from them. Belief should 
always be the reasonable result of facts ; a theory 
should always lu- the true explanation of actual 
experience. Hence, whenever it is sought to 
establish a theory by circumstantial evidence, all 
till- facts proved must be consistent with the 
theory.

The party upon whom in any action the burden 
of proof rests must bring forward some evidence to 
sustain that burden. He must bring forward 
sufficient evidence to create a strong probability 
that the facts which he alleges in his pleadings 
actually occurred. Such evidence is called prima 
fucii1 evidence ; and if given may be accepted by 
the tribunal as sufficient, unless the opposite party 
adduces evidence to the contrary. In other words, 
jtriniii fin ir evidence shifts the burden of proof. It 
is a question in each ease what weight is to be 
attached to the evidence, whether it be contradicted 
or not, for it is seldom conclusive. As a rule.
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however, very little affirmative evidence will he 
held sufficient where the facts lie almost entirely 
within the knowledge of the other side (d). There 
is a difference, too, as we have s<>en, in the degree 
of proof required in civil and in criminal eases ; 
for civil eases may be decided on a preponderance 
of probability, but in criminal prosecutions the 
guilt of the prisoner must be established beyond 
“ reasonable doubt ” (<■).

We proceed to deal with the cogency of the different 
classes of evidence, discussing first the relative weight to 
lie attached to direct and circumstantial evidence ; then 
the same <]nest ion as applicable to oral, documentary, 
and real evidence ; and finally the relative value of 
primary and secondary evidence.

Direct and Circumstantial Drill nice.

The question often arises, which is the more cogent- 
direct, or circumstantial evidence ? When the evidence 
tendered directly establishes the fact in issue, it is called 
direct. Thus the evidence of a bystander who saw the 
occurrence is direct oral evidence of the events which 
luqqiened. A deed is direct documentary evidence of 
the interests of which it disposes ; and a hedge and 
ditch are direct real evidence of the boundary between 
two fields. But when the fact in issue, or some part of 
it, is presented by means of some minor evidentiary 
facts which, though not themselves constituting any part 
of the fact in issue, throw light upon it, and from which 
some inference may lie drawn as to the existence or non
existence of the fact in issue, the evidence is said to lie

(f/) Sec, for instance, General Assurance, etc. ( 'or/iorntinn v. 
Httltcrfson, [1!M)!1] A. (\ 404 ; Hollis v. Young, [liHMi] 1 lx. 1$. (>‘2U. 
For a stronger statement by BAYLEY, J., see A*. v. Turner, .» M. & 
S„ at i>. 211.

(e) it. v. White, 4 F. & F. .'J83.
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circumstantial. It must not lie too remote from the 
issue : the line is drawn “ when the imjiortnnce of the 
fact to be proved is wholly disproiMirtionate to the extent 
of the inquiry.” And the minor evidentiary facts which 
together constitute the circumstantial evidence must 
each in its turn lie established by separate direct proof.

The direct evidence of a bystander who saw with his 
own eyes what was done is prinui facie the more reliable, 
unless there is any reason for doubting either his veracity 
or his powers of observation. Yet a jury is often loth to 
convict a prisoner on the uncorroborated evidence of 
one man. In criminal cases juries undoubtedly prefer 
to have the fact proved by direct evidence ; hut if the 
circumstantial evidence dovetails well together, and 
raises a violent presumption of the prisoner’s guilt, then 
it will be as cogent as direct evidence.

The advocates of direct evidence say that in this the 
liability to err is little. The tribunal has only to 
consider whether the witnesses are telling the truth ; 
whereas in circumstantial evidence it has to arrive at 
truth through two preliminary considerations: are the 
witnesses telling the truth ; and if so, can the fact to lie 
proved lie rightly inferred from the circumstances 
proved ? The advocates of circumstantial evidence say : 
witnesses can lie, but circumstances cannot. Therefore 
this evidence is better than direct evidence. “ The 
coincidences of truth are innumerable," as Paley has it. 
But really the value of these two kinds of evidence 
depends upon the facts of each case. Sometimes 
circumstances lie in a more dangerous fashion than 
men, for truth in stranger than fiction, and the coinci
dences of error, the fortuitous concourse of events, mai/ 
tometime» give an air of truth to an absolutely false 
charge against a person. Examples of this may he 
found in the history of all countries. Still, it is easier 
to read circumstances- the mute evidence of inanimate 
nature—aright than to probe the inliuite variety and
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complexity of human motives and emotions which may 
distort tlie truth.

In It. v. Jinrdett (/), Aiihott, C.J., said :—
“ A presumption of any fact is properly an inference of that fact 

from other facts that are known ; it is an act of reasoning : and 
much of human knowledge on all subjects is derived from this 
source. A fact must not be inferred without premises that will 
warrant the inference ; but if no fact could thus be ascertained by 
inference in a ( ’ourt of law, very few offenders could be brought to 
punishment. In a great portion of trials, as they occur in practice, 
no direct proof that the party accused actually committed the crime 
is or can be given : the man who is charged with theft is rarely 
seen to break the house or take the goods ; and in cases of murder, 
it rarely happens that the eye of any witness sees the fatal blow 
struck, or the poisonous ingredients poured into the cup. In draw
ing an inference or conclusion from facts proved, regard must 
always be had to the nature of the particular case, and the facility 
that appears to bo afforded either of explanation or contradiction. 
No person is to be required to explain or contradict, until enough 
has.been proved to warrant a reasonable and just conclusion 
against him, in the absence of explanation or contradiction ; but 
when such proof has been given, and the nature of the case is such 
us to admit of explanation or contradiction ; if the conclusion to 
which the proof tends be untrue, and the accused offers no explana
tion or contradiction, can human reason do otherwise than adopt 
the conclusion to which the proof tends? The premises may lead 
more or less strongly to the conclusion, and care must be taken not 
to draw the conclusion hastily.”

Lord Stowrll, in a ease where adultery was alleged, 
said :—{g)

“ It is a fundamental rule that it is not necessary to prove the 
direct fact of adultery, because, if it were otherwise, there is not 
one case in a hundred in which that proof would be attainable ; it 
is very rarely indeed that parties are surprised in the direct act of 
adultery. In ev^ry case almost, the fact is inferred from circum
stances that lead to it bV a fair and necessary conclusion ; and 
unless this were the case, and unless this were so held, no protec
tion whatever could be given to marital rights. What are the 
circumstances which lead to such a conclusion cannot be laid down 
universally . . . because they may be infinitely diversified by 
the situation and character of the parties, by the state of general 
manners, and by many other incidental circumstances, apparently 
slight and delicate in themselves, but which may have most impor
tant bearings in decisions upon the particular case. The only 
general rule that can be laid down upon the subject is, that the 
circumstances must lie such as would lead the guarded discretion of 
a reasonable and just man to the conclusion ; for it is not to lead a

(/) 4 It. & Aid. at p. 161.
(</) Lumleii v. Lovedtn, 2 llagg. Cons, at p. 2.
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nir-li and tut nil jK‘rat*' j Iiilginii it, moving u|hiii II [Ipinr.i i Ht'i. t hut im* 
ei|ually cuiiubln of two iuterpretatious ; neither is it to be a matter 
of artificial reationing, judging upon such things differently from 
what would strike the eareful and cautious consideration of a 
ilisvm-t man. The facts art* not of a technical nature ; they are 
facts determinable u]sm common grounds of reason ; and Courts of 
justice would wander very much from their priqier oiticc of giving 
protection to the rights of mankind, if they let themselves liaise to 
subtleties and remote and artilicial reasonings upon such subjects. 
I "pun such subjects the rational and the legal interpretation must 
be the same."

Oral, Documentary, and Ileal Evidence.

The testimony of witnesses is the most usual method 
of proof. Unless the facts are agreed or admitted, so 
that the case depends entirely upon a point of law, it is, 
in practice, impossible for a plaintiff to conduct a case 
without calling witnesses, for both documentary and 
real evidence require some oral evidence to show their 
relation to the matters in issue.

Oral testimony, however, is limited by the lifetime of 
the witness; documentary and real evidence, on the 
other hand, in the ordinary course of nature will 
probably last until the need for producing them has 
ceased. To show that a witness is dead is a conclusive 
reason for not calling him ; hut to show that a document 
or thing no longer exists leads to comment, for it may 
have been destroyed for the express purpose of preventing 
it from being put in evidence. The person who should 
have produced it must account satisfactorily for its non
production.

The evidence of witnesses, however, raise so many 
difficult and important questions that the whole of the 
following chapter is devoted to the discussion of its 
cogency.

We will, however, deal here with the question, When 
both documentary and oral evidence are before the Court, 
which is entitled to more weight?

A judge as a rule regards a document as of iglier 
authority. A jury likes to see the witnesses. But both
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would agree thut documentary evidence in of great use 
in checking and explaining oral. It is extremely 
valuable when the oral evidence is conflicting. The 
correspondence that passed between the parties before 
the quarrel began is of especial importance. Again, 
documentary evidence is useful to refresh the memory 
of a witness. Documents not otherwise admissible may 
be used for this purpose. But they must lie documents 
which were written or dictated by that witness shortly 
after the event which they record, or which if written 
by someone else, were read and approved shortly after 
the event (/i).

Ileal evidence is addressed directly to the senses of the 
tribunal, and is therefore more satisfactory and reliable 
than verbal descriptions of an object given by witnesses. 
But the great danger of this kind of evidence, especially 
when put before a jury, is that the tribunal will jump to 
a conclusion before any evidence has been given to 
establish the connection between the object produced 
and the issue to be tried. The production of a bloody 
weapon or the exhibition of a grievous wound may so 
excite the passion or the sympathy of a jury as to cause 
them to lose sight of the necessity of establishing a 
clear connection between such matters and the crime in 
question. They may jump to an erroneous conclusion 
as readily as the patriarch Jacob did, when, at the sight 
of Joseph’s coat of many colours, he exclaimed, “ It is 
my son’s coat ; an evil lieast hath devoured him. Joseph 
is without doubt rent in pieces." Many other instances 
might be given of hasty and wrong conclusions produced 
by objects which thus strongly excite the passions. But, 
when real evidence is dealt with strictly, and kept 
within its proper sphere, it may l>e fairly said to be the 
most reliable that can be had.

In some cases production of physical objects may l>e 
actually required by the Court. For instance, in cases 

(/#) See ante, p. 169.
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of larceny, the Court usually insists upon the stolen 
property lieing produced, if it has been found. But 
generally production is not insisted on, or legally 
required, although in many cases non-production would 
provoke comment or suspicion (i).

Primary ami Siroiulary Erùlrnce.

We have defined secondary evidence as that which by 
Its very nature shows that lietter evidence is or once was 
in existence; it follows that it must have less probative 
force than that lietter evidence the existence of which it 
connotes. Let us deal first with hearsay—that is, with 
secondary oral evidence. Here all the ordinary sanctions 
of truth (A) are missing.

The real author of the statement reported is not present 
in Court, is not on oath, and is not subject to cross- 
examination ; ami it is a fundamental principle of our 
law that evidence has no claim to credibility unless it he 
given on oath, or what is equivalent to an oath, and 
unless the party to be affected by it has an opportunity 
of cross-examining the witness. Hence, hearsay or 
second-hand evidence has always been regarded as 
inferior to original, as a guide to truth. When a witness 
states something, which he himself has either seen or 
heard, his statement contains clearly the requisite ele
ments of presumptive truth ; hut when he states some
thing which he has heard from another person, his 
statement is obviously less reliable and satisfactory. A 
multitude of probable contingencies diminish its value. 
The witness may have misunderstood or imperfectly 
remembered, or even may be wilfully misrepresenting 
the words of the third person ; or the latter may have 
spoken hastily, inaccurately, or even falsely. He may

(i) It. v. Pmiris, L. It. 2 I'. V. R. 12H; It. v. Hunt, 3 It. & AU. 
"><»<) ; Armory v. IkUimirit, Strange, o0.j.

(/.•) See p. -IUT.
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have been “ a person whom no one who knew him would 
believe for a moment ” (/).

Again, secondary documentary evidence lias much less 
probative force than the corresponding primary evidence ; 
that is why it is not received until such excuse as the law 
deems satisfactory has been given for the non-production 
of the primary evidence. When such excuse is forth
coming all kinds of secondary evidence are, as we have 
seen, equally admissible to prove the contents of a missing 
document (ni) : though they are far from being equally 
cogent. It is not to be supposed that oral evidence of a 
document, although in some cases equally admissible 
with an attested or examined copy, is therefore entitled 
to the same credibility; and it will be for a jury to place 
their own estimate on the value of the witness’s memory. 
This, no doubt, is the reason why the Court is usually 
far more reluctant to admit secondary oral evidence 
than it is to admit secondary documentary evidence.

Take the eight cases, in which, as we have seen (n), 
secondary oral evidence is admissible. In all of these it 
is almost certain that there is no scope for falsehood. 
For instance, it is most improbable that a man when 
making a statement in the ordinary course of his duty, 
or against his interest, will tell a lie. In other cases, no 
doubt, e.g., where evidence of reputation is admitted to 
prove general right, the sanction for the truthfulness of 
the evidence is distinctly weaker. But in these cases 
such evidence is necessary ; a general right can scarcely 
ever lie established without it. Such evidence, more
over, must have come into existence ante litem motam. 
And even when admitting such evidence the Court 
frequently warns the jury against giving it much 
credit (o). The safeguards for the admissibility of

(/) Sec the judgment of ( 'AVE, J. ill Scott v. Sampioii, S (J. 11. 11. 
))]>. ôlld, ,MI7.

(m) See mite, p IIIill.
(11) See ante, |i. illMi.
(u) l‘tr IloM 1 l.l.Y, M.It. in ('roach v. //nn/wr, Hi Heev. 1S'J ; and 

see Taylor v. HVf/imn, il Ch. 11. 80S.
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secondary documentary evidence are not so strict. In 
fact, the latest tendency is, for the convenience of 
parties and hy their consent, to admit any secondary 
documentary evidence without strict proof of the loss or 
destruction of the original.

Secondary evidence, then, of the contents of a docu
ment is admitted by our Courts more readily than 
secondary evidence of an oral statement. This is 
because a document cannot change and cannot be cross- 
examined ; hence an accurate copy of a document is 
almost as valuable as the original. But a witness can 
always say more, and can often be made to say less, than 
is written down in any statement of his evidence. 
Cross-examination will often effect imports variations 
or disclose weak points in his evidence. L is therefore 
unfair to the opponent that the witness should not be 
cross-examined in the hearing of the jury, which has to 
decide the issue. But though as a rule secondary 
evidence is ex liypotheii of less value than primary, 
nevertheless there are circumstances in which it is at 
least equally cogent. Thus a marriage is usually 
proved hy a certified copy of the register, together with 
some evidence of identification of the parties. The 
copy is obviously dtrired from the register, and the 
register owes its existence to the rector or registrar. 
But if called as witnesses the rector or registrar would 
probably decline to pledge his memory to identification 
of a quite ordinary marriage of many years previously, 
lie would at once appeal to the register, and be guided 
by what he found there. In this case, then, the register 
is as valuable as the registrar. But, further, it is un
desirable on grounds of public policy for registers to be 
sent travelling up and down the country. Hence, as we 
have seen (p), by statute a certified copy of an entry 
in a register, if sealed with the seal of the llegistrar- 
General's office, has rightly been made sufficient evidence

(/») See ante, p. 203.
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of the birth, death, or marriage to which the entry 
relates.

We proceed now to deal with the means adopted hy 
our law to secure, so far as possible, that the evidence 
laid before the Courts should lie clear and reliable.



CHAPTER II.

HOW TO TEST THE VERACITY OF A WITNESS.

The State does all it can to secure that the 
evidence given by every witness in our Courts 
shall lie true. It seeks to impress upon him that 
it is his interest, as well as his duty, to tell the 
truth, and that it is against his interest to tell 
a lie.

The mind of a witness is influenced in this 
direction by six considerations, which maybe called 
the sanctions of truth.

First, the arrangements of our Courts are such 
that a witness, when giving evidence, is placed in 
a box by himself, away from papers and friends.

Secondly, from that conspicuous position he can 
see all his friends and enemies—the very people 
whose esteem he wishes to keep or gain, and whose 
ridicule or contempt he wishes to avoid, and he 
knows that if he is detected in a lie he will incur 
social infamy.

Thirdly, he is solemnly sworn to tell the truth. 
If he breaks his oath, he will be committing a most 
serious sin.

Fourthly, ho will not be allowed to tell the story 
in the way in which he relates events in his every
day life. Every fact, every incident, every infer
ence may be challenged in cross-examination, and 
lie knows that once in the box he cannot escape
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cross-examination, if the opposite party desires it. 
The only way in which he can bo sure of coming 
out unscathed is to tell the truth clearly and 
simply.

Fifthly, he knows that if he is detected in lying, 
he may not only forfeit esteem and incur contempt, 
but may also be prosecuted and severely punished.

And lastly, he will find it easier to tell the truth 
than to invent a lie. It is not so difficult to relate 
what happened, as it is to tell a lie which is 
sufficiently plausible and circumstantiated to impose 
upon the Court. Even the most expert liar has to 
watch his words very carefully ; for, if the truth 
slips out even in the least important detail, it may 
be sufficient to throw doubt on the whole story. 
It often happens that, in a moment of inadvertence, 
a witness admits the very fact which lie has been 
trying to conceal. Most witnesses, moreover, wish 
to tell the truth, or, at least, not to tell deliberate 
falsehoods.

lienee witnesses usually speak the truth, and 
therefore juries instinctively confide in them until 
it is shown that they are unworthy of credence. 
Nevertheless, it often happens that the evidence 
given by a witness is misleading. Such cases may 
be classed under three heads :—

The witness may not wish to tell the truth. He 
may commit deliberate perjury, not as to the whole 
of the facts, but as to the facts which arc crucial to 
the issue.

Again, though not wishing to commit perjury, he 
may be very unwilling to assist the other side. The 
fact that lie is a relation of the person calling him,
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or his employer, or employed by him, or that he has 
a spite to gratify, a theory to ride to death, a 
pecuniary interest in the result, or merely that he is 
actuated by esprit ilr corps, may lead him to sup
press part of the truth, or pretend ignorance as to 
matters with which he is acquainted, or wilfully 
exaggerate or minimise the facts to which he is 
deposing, even where he would shrink from 
deliberately inventing a lie.

And lastly, the witness may be ready and willing 
to tell the truth, but unable to do so—ho may be 
physically or mentally incapable of appreciating the 
true bearing of the questions asked him or the 
answers given by him, and that either because such 
is his normal constitution or because he finds himself 
in a position which he has never occupied before. 
His vocabulary may be limited, and may consist 
largely of local terms, having little or no moaning 
to the general public, and these he may be unable 
to explain or translate. Again, he may not attend 
to the questions asked him, so that, although com
petent to answer properly, he gives a wrong answer. 
Inaccuracies arise far oftener from such defects 
than from any other reason. Many witnesses have 
been thought to be committing perjury when, as a 
matter of fact, they were unable to speak the truth 
in consequence of mental or physical conditions.

It is not enough that a witness should have no 
motive or interest to mislead, lie will not be a 
good witness unless he had the opportunity to 
observe, the power of observing accurately, and of 
discriminating between facts and inferences from 
facts. He must also have a good memory, and,
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lastly, tliv ability to state dearly ami accurately 
the facta which he docs remember.

We will now deal in more detail with the causes 
which may render the evidence of witnesses unworthy of 
credence.

First we will deal with the man who comes into the 
witness l>ox resolved, if necessary, to commit deliberate 
perjury. Happily this kind of witness is not so often 
seen in our law courts as many persons suppose. Most 
witnesses wish to sj>eak the truth, or, at all events they 
shrink from conscious falsehood, But there are cases 
in which the judge or jury cannot escape from the con
clusion that the witnesses on one side or the other are 
purposely misrepresenting the facts within their know
ledge. Now in the first place a distinction is to be 
observed lietween a false assertion and a false denial. It 
is comparatively rare for a witness to invent something 
which never happened ; hut he is generally willing to 
deny what witnesses on the other side have already 
asserted, and it frequently happens that a man who has 
denied that an event ever occurred with apparent frank
ness and honesty will so hesitate in giving his own 
version, that it will he obvious to everyone in Court 
that he is constructing an untrue story. It must be 
rememlwred, however, that pretended ignorance and 
wilful exaggeration amount to perjury just as much as 
untrue assertion.

It does not follow because a man gives evidence badly 
that he is lying ; nor will the fact that a man has a had 
character—even that he has been convicted of a crime— 
necessarily preclude him from being relied upon as a 
witness of truth.

But far more frequently, the facts are perverted by 
what we will call the partisan witness, a man whose 
interest or motive may not he enough to cause him to 
tell a downright lie, hut yet may so colour his evidence
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as to make it misleading. He is not prepared to go the 
length of committing flat perjury, but he is determined 
to say as little as he can to help the other side. Often, 
unless he is skilled in giving evidence, his testimony 
does more harm to his own side than to his opponents ; 
for in his desire to score points he can easily be led on 
under cross-examination to make statements which no 
one lielieves and which discredit his own evidence, and 
that of the other witnesses on the same side.

Sometimes a man makes a partisan witness because 
be has a pet aversion or is wedded to a theory. In 
that case, a skilful cross-examiner will lead him gently 
to expound his theory or to air his aversion. This 
may destroy the value of his evidence as to the 
particular matter in issue. Again, etprit dr ror/H is 
often a powerful factor. In all these cases the tribunal 
must endeavour to discover (i.) the facts and reasons 
upon which the witness’s opinion is based, and (ii.) 
the motives which render him a partisan.

There is special difficulty in dealing with the evidence 
of ex|iert witnesses. Such evidence must always be 
received with caution ; they are too often partisans— 
that is, they are reluctant to speak quite the whole truth, 
if the whole truth will tell against the party who has 
paid them to give evidence. At the same time such 
witnesses are in a position of advantage ; for they have 
bad that special training and special ex{M>rience which 
the judge and jury are without, and the absence of which 
renders necessary the presence of such witnesses.

The Court must try to elicit the grounds for the 
opinion expressed, the experiments or other facts on 
which the opinion is based, and the authorities on which 
the witness relies. Experts, moreover, frequently have 
a favourite theory in which they believe, and consequently 
tend to apply whenever they can, even if it is not 
generally accepted as true, or has very little 1 hearing on 
the i»oint in dispute. Expert witnesses are far too prone
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to tiike upon themselves the duty of deciding the 
questions iu issue in tlie action, instead of confining 
themselves to stating fairly and clearly their real opinion 
on the matter. Their duty is merely to assist the Court 
hy calling its attention to, and by explaining, matters 
the true significance of which would not he clear to 
persons who have received no scientific training, or have 
had no special experience in such matters (o).

In many cases, the clear evidence of non-experts who 
depose to the fact is more cogent than the evidence of 
experts, who merely form conjectures. Thus, where an 
attesting witness swore clearly and distinctly that the 
dei'd was executed in his presence hy K. and his wife, 
lioth of whom he knew, this evidence was held not 
to be counterbalanced by the evidence of experts, who 
expressed an opinion that the signature purporting 
to be that of It. was not in the character of his 
handwriting (/,).

Next, we must deal with the witness who honestly 
desires to tell the truth, but who misleads the Court by 
giving stupid, incomplete, or inaccurate evidence. In 
the vast majority of cases, this is due to surrounding 
circumstances, to his mental or physical characteristics, 
to nervousness and timidity, confusion of mind, or mere 
inattention to the question.

A good witness requires the following intellectual 
faculties:—

(i.) Perception.—The power of observing what he has 
the opportunity of observing.

(ii.) Judgment.—The power of discriminating between 
foots and inferences.

■ iii.) A good memory.
(iv.) Power to euprese clearly and accurately what he 

does ti member.

[n) S'e Ifeiine**;/ v. Kratiiu/, It. V. V. 1 -,j ; lUrmiwjhuin S. .-1. 
Co. v. MV/»t, 'J4 If. 1'. C. -21.

(/») Newton v. Jtidcett». U H. L. Vas. 2t>2,
L.K. S S
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(i.) A witness must of course lmvu hml the chance to 
observe, hut lie limy not have observed anything helpful 
to the Court. This may occur for many reasons, lie 
may have been preoccupied, and so paid no attention to 
what was passing in his presence ; he may have had no 
interest in the matter, and no motive for paying attention 
to it, or though he may have been present at one time he 
was absent when the important event happened. He may 
have been too old, blind, deaf, or suffering from want of 
intelligence. For these reasons the positive evidence of 
one witness who can say, “ I was present and saw it,” is 
stronger than that of a number of jiersons who were 
present and did not see.

lloMir.LY, M.R., says in Sharpie» v. Adams (<■):—
" As a rule people observe best that which is important to them

selves, or strikes them as unusual or odd. Certain events produce 
of necessity a more lasting impression than others, and allowance 
must la1 made for this fact. Women us a class are more observant 
than men, esjaH-ially in matters where details of dress are involved."

On the other hand, the value of a witness’s evidence 
may be impaired if he pledges himself to precise details 
of time, measure, distance, etc., without having any 
means of forming a precise judgment on such matters.

(ii.) Want of judgment must make a man a bad witness. 
We often meet with witnesses who draw hasty conclusions, 
or think in a slipshod way ; while others are imbued 
with false opinions, hobbies, theories, or foregone con
clusions, w hich create a false impression in their minds, 
and render their evidence Highly and inaccurate.

Many a person when giving evidence appears unable 
to discriminate in his mind lietween those tilings which 
he really saw or heard at the time, and those which he 
has since concluded that he must have seen or heard, 
though in fact he did not. He has talked the matter over 
with the other witnesses ; he has, as they say, put two 
and two together. He infers from that which he is told

(r) 11 W. R. 45U.
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happened subsequently that something el ho must have 
hapiiened when he was present, ami states the latter as 
though it had occurred within his own observation. 
Such departures from the held of actual fact are often 
indicated by looseness of expression, and the use of 
such phrases as, “ of course he did ” so-and-so, or “ he 
must have done it.”

(iii.) A good memory is also essential to a good witness ; 
hut the tribunal has often to deal with marvellous 
eccentricities of memory which do not necessarily imply 
a had memory, or want of memory on essential points. 
Much depends upon the “ vivacity ” of the impression 
made at the time. Old people, too, remember more easily 
events of a distant date than those of more recent 
occurrence. Too accurate a memory may ho suspicious, 
especially where it is wonderfully minute and accurate 
on unimportant details, and wonderfully inaccurate on 
things that no one could easily forget. But great care 
should he taken not to suspect such evidence unjustly ; 
some men have a wonderful memory for trifles.

Lapse of memory may amount to “ mere oblivion,” 
where the witness's mind is apparently an entire blank on 
the matter. But more often false recollection may have 
superseded the truth. Some portions of the true picture 
have lieen effaced and false fancies taken their place. 
But it is seldom that the whole picture is wiped out. 
Some portion of the original impression generally 
remains, and by skilfully working from that the whole 
picture may often he restored.

(iv.) Lastly, a man is not a good witness unless he is 
able to tell his story clearly and well, a faculty which is 
often lacking in the most veracious witness, who conse
quently either misleads the Court or meets with unde
served discredit. In every-day life we often meet persons 
who, with the best intentions in the world, seem to find 
it physically impossible to narrate an event or even to 
convey a message correctly. They lack either power of

s s 2
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apprehension or power of expression, and these defects 
are aggravated when they have to give evidence publicly 
in a crowded Court. Many witnesses, too, have a limited 
vocabulary, and use the same word in many different 
senses. Others cannot refrain from employing local and 
technical terms which detract from the clearness of 
their evidence.

So fur we have dealt with the mental condition 
and physical characteristics of a single witness, 
treating his evidence as though it stood alone. 
But in nearly every ease the Court has to decide 
between the conflicting evidence of apparently 
truthful witnesses. In such a case, as we have 
seen, one or other set of witnesses may be lying, 
or may be biassed ; or, while willing and anxious 
to tell the truth, may be unable to do so. To 
decide between these witnesses and to determine 
which to believe, three tests of truth may be applied.

We must consider (i.) The demeanour of the 
witness in the box. A witness of truth usually 
gives prompt, flunk answers to all questions 
whether they tell for or against his side. Even if 
an untruthful witness shows no signs of weakness 
in his examination-iu-chief, under skilful cross- 
examination he will usually disclose his latent bias 
or motive. If he suddenly becomes deaf or dull 
when awkward questions are asked ; if he shuffles 
or fences with the question, or answers it “ by the 
card,” then his evidence will be discredited. 
Nevertheless it must be remembered that demeanour 
is not conclusive ; a truthful witness may create a 
bad impression while an untruthful one may appear 
to be frank and honest.
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(ii.) The evidence given by the witness. It 
should be clear, direct, detailed, and given with 
care and reflection ; not learned by heart, and not 
suggested beyond reasonable limits. The details 
given should be equally copious whether the witness 
knows they can be cheeked by the other side or 
not. If all these requirements are fulfilled, the 
evidence is probably true.

(iii.) The evidence must be consistent with the 
other materials before the Court. It must bo 
compared and contrasted with the documents in 
the case, with the conduct of the witness after the 
events which he describes, with the evidence given 
by other witnesses on the same or on the other 
side, and with all the surrounding circumstances 
of the case. The tribunal should also consider 
whether the witness is interested or independent, 
and how and at what stage of the proceeding the 
evidence was procured or produced.

(i.) The demeanour of the witness. In estimating 
the probable veracity of a witness the jury should 
consider bis intellectual capabilities, bis moral character, 
bis rank and position in society, and what possible 
motive be might or could have to colour or soften the 
truth. This can only be done by closely watching his 
demeanour in the witness-box (</).

From the way in which be gives evidence one can 
often discover whether the witness is a liar, is a partisan 
or has a bias, or whether he is a truthful witness

(</) It is one good result of the provision contained in the Criminal 
Appeal Art, 1907 (7 Kdw. VII. c. -Ii), a. 1(1, which requires the 
presence of a shorthand writer at the trial of every indictment, 
that the judge is now relieved from the lalwur of biking a complete 
note of the evidence, and eo can oliserve the demeanour of the 
witness, and also of the prisoner, as the trial proceeds.
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struggling to toll an honest tftle in spite of physical or 
mental disabilities, and of his unusual surroundings. 
If he is over-forward and over-zealous in giving answers 
in favour of one side, but reluctant to make any admis
sions that would go against that side ; if his memory is 
clear and precise on all points that tell in favour of one 
party, hut hazy and obscure when the truth would l(enefit 
the other party, then we may safely conclude that ho is 
a liar or a partisan.

As his evidence proceeds it will often become apparent 
why he is a partisan. He will show malice against one 
party, friendship for the other; or it may appear that ho 
is wedded to a theory or actuated by some pet aversion. 
Ho must have some motive for telling only half the 
truth, and this will probably he elicited in cross- 
examination.

The jury should also notice whether the evidence has 
been “ coached up." Has it been rehearsed ? There is 
no harm in it being premeditated, but it should not be 
learned by heart. Young children are sometimes taught 
to repeat a certain story by rote, and then it will often 
be found that they are using expressions which they 
cannot explain, such as “ the prosecutor " or “ the 
‘20th inst.” It is often desirable to ask a witness, 
whether an infant or an adult, to repeat some material 
portion of his evidence ; if he repeats it in precisely the 
same language, ho has probably learnt it by heart ; for 
otherwise it would be natural for him to changea phrase 
here or there. No blame attaches to a witness if, before 
the trial, he tells his friends what he proposes to say in 
the box : it would be strange if he did not. But it is 
wrong for him to allow anyone to induce him to say 
more than he really does recollect. The transition from 
his own uninspired narrative to the matter supplied by 
a third person may often be detected by a change in the 
witness's voice or manner, by a certain hesitancy, or by 
an ai>ologetic demeanour.
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If a witness gives prompt, frank answers to all 
questions whichever way they tell, he is probably 
speaking the truth. But if he is sometimes precipitate 
in answering questions which tell in favour of one side, 
and at other times affects not to hear or not to under
stand questions, or, if a foreigner, suddenly forgets his 
English ; if he be now eager, now affecting indifference, 
now evasive, now exaggerating, then he is probably
lying.

(ii.) After the witness has left the box, much may bo 
learnt from the evidence itself. Is it definite and com
plete, or does it mysteriously stop short without any 
apparent reason ? Is it hazy as to all details where 
detailed evidence might reasonably have l>een antici
pated'.’ Are details given on some points but not on 
others which the witness has equal opportunity of 
observing? Are details given which apparently he could 
have had no opportunity himself of observing, and, there
fore, must have learnt from others whose assistance he does 
not acknowledge ? Is his memory suspiciously vague or 
suspiciously accurate? for in some cases too good a 
memory may l>e suspicious. Nevertheless, to use the 
language of Bentham, the story told should be "circum
stantiated," that is, all tbe surrounding circumstances 
should be narrated as well as the main fact.

A witness who will give details on points which must 
be within the knowledge of the other side is usually to 
bo l>elieved. Witnesses of truth are always equally ready 
and equally copious upon all points that have come 
within their knowledge.

Lastly, is the witness’s story credible ? The mere fact 
that it is inherently improbable is not decisive of its 
untruth, for, as we know, “ truth is often stranger than 
fiction." The jury are placed in the box as men of 
business and of common sense ; and it is their duty to 
apply to the evidence given before them the experience 
that they have gained in the affairs of common life.
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(iii.) The truth of the evidence given must also be 
tested by comparing it with the surrounding circum
stances, and all other materials which are before the 
Court.

The evidence of each witness must lie compared with 
his own letters and all other documents in the case. 
Those which came into existence lief ore the dispute arose 
are es|iecially valuable for this purpose, though the party 
sometimes changes his ground during the progress of 
the action. A witness's own letters often afford valuable 
material for his cross-examination. If in the box he 
contradicts any statement to the truth of which he has 
sworn in an affidavit, the jury will probably believe 
neither bis present tale nor the affidavit.

Next, if the events which the witness has described 
really occurred, his subsequent conduct must be con
sistent with them (r). If it is not, the jury will 
doubt his story. Circumstances may often tell against 
a man, and then it is most material to inquire, “ Did he 
act as an honest man would have acted in like circum
stances ? Or has he taken steps to avert suspicion from 
himself?” In criminal cases it is often material to 
inquire into the subsequent conduct of the prosecutrix as 
well as the prisoner. This is especially true in charges 
of rope. As Lord Hale said : —

" The party ravished limy give evidence on onth, and in in law a 
competent witness ; but the credibility of the testimony, and how 
far she is to be lielieved, must lie left to the jury, and is more or 
less credible according to the circumstances of fact that occur in 
her testimony, l-’or instance, if the witnei * lie of gisal fame, if she 
presently discovered the offence, made pursuit after the offender, 
showed circumstances and signs of the injury ... if the place 
wherein the fact was done was remote from iieople, inhabitants, or 
peawngera, if the offender tied for it ; the* and the like are 
concurring evidence to give greater probability to her testimony 
when provisl by others as well as herself. Hut on the other hand, 
if she concealed the injury for any considerable time after she had 
opportunity to complain, if the place where tile fact was supposed 
tone committed were near to inhabitants, or common recourse, or 
pa—age of jiasHoiigom, and she made no outcry when the fact was

(r) See In rr Ihirr's Trunin, I K. & J, ‘Jiiti,
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supposed to lie done, will'll 111"! where it will probable sbe might lie 
heard bv other* ; these anil the like circumstance* carry a strong 
]iresuiaption that her testimony is falsi- or feigneil ” if).

Again if a witness, especially an expert, offers his 
services to one side and then gives evidence in favour of 
the other party, his statements should he regarded with 
suspicion.

Thirdly, it is material to inquire whether the witness is 
dependent on or connected with the party in whose 
favour he testifies. Is he a near relation or intimate 
friend ? Is he a servant, employee, or tenant of either 
party? lias he anything to gain or lose by the result 
of the litigation ? One wholly independent witness 
may often he more reliable than several who are not 
independent.

Then, the evidence of each witness must he compared 
with that given by other witnesses called on the same 
side. It is not to lie expected that they should all agree 
in every particular. A certain amount of discrepancy 
as to minor details will not destroy the value of their 
evidence. And, for this reason, details immaterial to the 
issue may acquire accidental significance if the witnesses 
differ as to them. Indeed, a concurrence in minute 
details will arouse a suspicion that their story has been 
concocted. Hut the witnesses called on the same side 
ought to agree on all material points which they had an 
equal opportunity of observing. If there is any ground 
for susjiecting that the witnesses have joined in inventing 
a tale, they should be required to leave the court, and 
come in singly to give their evidence. Otherwise anyone 
who has heard the cross-examination of a previous 
witness will be able to fill up any gaps in that evidence, 
to swear clearly on any point as to which the former 
witness was doubtful, and to invent a fresh tale to make 
everything consistent. In some cases a plaintiff has 
been driven to put the defendant in the box. This is

(/) Hale, l'leus of the Crown, I„ 6;(:j.
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very dangerous tactics, for by calling the defendant as 
his witness, the plaintiff is thus disabled from im- 
lieaching his credit (</). In a recent case (/<) where this 
hail lieen done, and the defendant had contradicted the 
evidence of the plaintiff’s other witnesses on a vital 
point, Hamilton, J., laid down the rule that, where two 
equally credible witnesses called by one side contradict 
each other, it is not competent for the party calling 
them to seek to discredit one and accredit the other.

_ Where a number of reliable witnesses agree upon all 
points material to the case it is extremely difficult to 
shake their evidence.

Fifthly, the evidence on one side must be contrasted 
with the evidence given by the witnesses on the other 
side. The tribunal must weigh the evidence, not count 
the witnesses on each side. One honest witness on one 
side may outweigh a host of unreliable witnesses on the 
other. It is to lie expected that the story told hy the 
plaintiff's witnesses will differ in many respects from the 
version put forward by the defendant’s witnesses. But 
it is most material to observe on what matters they 
agree. If a fact alleged hy one side be admitted by the 
other, the jury may rely upon this as absolute truth, 
and may draw from it inferences of fact which may 
guide them through a maze of conflicting evidence on 
other points.

As Lord Wensleydalb said, in an Indian case before 
the Privy Council :—

“ There in no better criterion of the truth, no Httfer rule for 
investigating cases of conflicting evidence, where perjury and 
fraud must exist on the one side or the other, than to consider 
what facts are beyond dispute, and to examine which of the two 
cases best accords with those facts, according to the ordinary course 
of human affairs and the usual habits of life”(i).

[(f) Scott v. Sampnon, H Q. 11. 1). at p. 498. This was an action 
of libel, in which the defendant had pleaded justification ; he called 
the plaintiff as his witness, and the result was a verdict against the 
defendant for £1,000.

(/<) Summer v. flrown, 2ô T. L. R. 74Ô.
(i) Mir Atadulah v. Itibi 1 maman, ô Cal. XV. R. P. C. 26.
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Again, in estimating the value of a particular piece of 
evidence it is often important to ascertain by what 
method that piece of evidence was procured, and at what 
stage of the proceedings it is first forthcoming.

Evidence is often given in the Divorce Court by 
“ private detectives ” who have been paid to watch one 
of the parties. Their evidence must he received with 
caution, and so must evidence of an admission obtained 
by one who was sent to procure it (j). The fact that a 
document is not produced from a proper custody will 
impair its value, especially if there is ground for sup
posing that it has been obtained surreptitiously or hy 
dishonest means. So, the fact that a piece of evidence 
is only forthcoming at the last moment, anti that a 
document produced at the trial is not included in an 
atlidavit of documents, are matters which, if unexplained, 
may lead the jury to disregard them. Courts of justice 
look with the utmost suspicion on the conduct of parties, 
who intentionally keep secret matters at a time when 
they might lie explained, and divulge them when lapse 
of years may have made contradiction or explanation 
impossible (A).

Lastly, it will always diminish the value of a witness's 
evidence, if he could easily have lieen corroborated on a 
vital [>oint and such corroliorative evidence is not pro
duced. It is not necessary, as we shall see in the next 
Chapter, that all available corroboration should in every 
case he produced. If thirty persons heard a slander 
uttered, it is neither necessary nor expedient to call 
more than two or three of them. But if no one heard 
the slander hut the plaintiff and a disinterested stranger 
and the plaintiff does not call that stranger, the jury 
will lie apt to believe the defendant's denial of the

O') As to answers to questions ]iut to a suspected persun by a 
police officer or other person in authority, see It. v. Knight, LMI 
Vox, 711; (it) J. P. 10S ; It. V. Best, [ltiotl] 1 K. It. (i!l2, and see
nut,, p, ns.

(A) Ct. Campbell y. C'amjibeil, L. K. 1 11. L. Sc. 182.



513 How to Test the Veracity of a Witness.

utterance. In the famous Rugeley murder case, where 
the prosecution alleged that Palmer had caused the 
death of Cook by administering to him minute doses 
of strychnine, and it was proved that Palmer had 
purchased strychnine, Palmer's defence was that he had 
given the strychnine so purchased to his groom and 
hidden him to administer it to his horse in order to 
make his coat sleek, but Palmer, although calling other 
witnesses in his defence, did not call the groom. This 
fact was strongly urged upon the jury l>y Sir Alexander 
Cocklmrn in his reply, and had no doubt a large share 
in inducing the jury to find a verdict of Guilty.

In this Chapter we have briefly discussed the 
influences which induce witnesses to tell the truth 
or lead them to tell a lie, and indicated the tests by 
which a judge or jury can decide between the 
conflicting testimony of opposing witnesses after 
observing their demeanour in the witness box, 
especially when under cross-examination. At the 
same time it must be remembered that the evidence 
given in our Courts is seldom, if ever, conclusive. 
This is not to be expected even under the wisest 
forensic rules. Hut although it may fall short of 
positive proof, it creates a degree of probability so 
strong that the most conscientious tribunal can act 
upon it with safety.



CHAPTER III.

CORROBORATION.

When dculing in the last Chapter with the 
importance of lurrounding circumstances as tests 
of truth, we called attention to the fact that it will 
always greatly impair the value of a witness’s 
evidence that it might easily have been corroborated 
and is not. This remark applies as a matter of 
expediency to all witness actions, hut there are 
certain cases in which the Legislature has required 
as a mutter of law that credence should not be 
given to the unsupported testimony of one witness, 
and there are other cases in which the practice of 
the Court is for a judge sitting alone not to act, or, 
if assisted by a jury, to advise them not to act, 
upon the evidence of a single witness unless it is 
corroborated in some material particular.

The cases in which corroboration is positively 
required by law must always be carefully distin
guished from those in which corroboration is merely 
desirable as to the testimony already given. They 
are nine in number (<i) :—

(i.) Breach of promise.
(ii.) Treason.
(iii.) Perjury.

(<i) Corroboration wan also required by two ancient «tntutes 
(1 Kliz. c. 1 ; 9 Will. III. c. 35) relating to blasphemy. They are 
Htill unrepealed, but are omitted here, as no prosecution ever takes 
place under them. As to the removal of a pauper, see 39 & 40 
Viet. c. til, s. 34.
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(iv.) Personation at elections.
(v.) Bastardy.

(vi.) Offences against women and girls under the 
Criminal Law Amendment Act, 1885, ss. 2, ‘5, 
and 4.

(vii.) Offences under the Motor Car Act, 1903, 
s. 9 (1).

(viii.) Offences under the Prevention of Cruelty 
• to Children Act, 1904, s. 15, snh-s. (1).

(ix.) Offences under the Children Act, 1908, 
s. 30.

And in two cases, also, though corroboration is 
not required by law, the Court usually advises the 
jury not to act upon the evidence of a single 
witness unless corroborated, and will itself adopt 
this course. One is where the only evidence 
on a criminal charge is that of an accomplice ; 
and the other is where a claim is made to pro
perty forming part of the estate of a deceased 
person. In such cases, however, the rule is only a 
rule of prudence, and if the tribunal when properly 
direeled chooses to act iijhiu such evidence its 
decision cannot be upset.

1. There is only one civil action in which corroliora- 
tion is expressly required by statute (/<)> namely, in an 
action for breach of promise of marriage. This action 
has been singled out, no doubt, for the reason that there 
is no other kind of action which can be so easily brought 
and against which it is so difficult to defend oneself its 
selection can also be accounted for on historical grounds. 
The statutory provision which now governs the matter 
is contained in the Law of Evidence Act, 186!f (l>), which

(4) .1» & 33 Viet c. US, s. 2.
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for the first time renders the parties to such an action 
competent witnesses, and then continues as follows :—

" That no plaintiff in any action for breach of promise of marriage 
shall recover a verdict unless his or her testimony shall he cor
roborated by some other material evidence in support of such 
promise."

The statute applies to all actions brought in England, 
even if the promise has lieen made abroad according to 
the law of a country which may require more or less 
evidence than the English law does (<•).

The corroborative evidence must he in support of the 
promise, and it will not lie sufficient to corroborate the 
testimony of the plaintiff on other points, if it is uncor
roborated in respect of the alleged promise ; but the 
evidence need not lie such as would alone establish the 
promise if it supports it (</). The corroborative evidence 
must not be that of the plaintiff (<). It has been hold, 
that the evidence may relate to matters anterior to the 
date of the alleged promise (/). The letters of the 
defendant may afford the necessary corroboration. And 
so may the defendant’s conduct, if described by witnesses 
other than the plaintiff. The fact of the defendant 
in the action not answering letters written by tbe 
plaintiff, in which she stated he lmd promised to marry 
her, is not such evidence (>/) unless there is some clear 
reason to expect that he should (/i). But the fact of the 
defendant not answering when charged orally by the 
plaintiff with having promised to marry her is 
corroborative evidence (i).

2. On charges of high treason (unless the accused is 
lieing tried for actual killing or attempting to kill the

(c) Hansen v. Dixon, 96 L. T. 3*2.
(</) lltssela v. Stern, 2 V. P. P. 265.
(<-) Owen v. Mohertey, 64 J. P. 88.
(/) Wilcox v. dotfrey, 26 L. T. 328, 481.
(y) Wiedemann v. Walpole, [1891] 2 Q. 11. 534.
(A) Spooner v. dulfrey, Times newspaper, October 16th, 1908.
(») Dessela v. Stern, sn/tra.
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Sovereign (A)), or misprisionof treason, no person can be 
convicted except upon tlie oatlis and testimony of two 
lawful witnesses, either both to the same overt act of 
treason, or one to one act, and the other to another act 
of the same treason, unless the accused willingly and 
without violence in open Court confesses the same. If 
two or more distinct treasons of different kinds are 
alleged in one indictment, one witness, who is produced 
to prove one of these treasons and another witness pro
duced to prove another of them are not two witnesses to 
the same treason (/). It is not necessary to call two 
witnesses to prove a fact which is merely collateral, 
the nationality of the prisoner (w), and if one overt act 
be charged, which is made up of several circumstances, 
it will lie enough if the joint testimony of two or more 
witnesses establishes the act as a whole («). The rule 
does not apply to charges of treason felony (<>).

8. Again, in prosecutions for perjury, although the 
administration of the oath, the competency of the Court 
and every other issue in the proceeding may lie estab
lished by the evidence of a single witness, the issue as to 
whether the defendant's statement was true or false 
cannot be proved by the evidence of one witness (yi) ; 
otherwise it would be a case merely of one man s oath 
against another’s (./). Hut it is not always necessary to 
call two witnesses ; the evidence of one witness will lie 
sufficient if he be corroborated in some material particular.

Such corroboration may consist of a verbal or written 
admission made by the defendant contradicting his own 
evidence. Thus, a letter written by the defendant either 
before or after he is alleged to have committed perjury

(*•) :l!i it 40 Goo. III. c. !•:( ; 5 & li Viet. c. 11, ». 1.
U) 7 Will. Ill c. .1, »». i, 4.
(7/i ) It. v. Vi i uij ha a, Vi How. St. Tv. 4 85.
(#/) It. v. McCafferty, 10 Cox, (KM.
(o) 11 Viet. c. 12.
( i,) It. v. Yatr», Car. & M. 112.
(</) It. v. Mascot, 10 Mod 102.
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may lie sufficient corroboration of a single witness, who 
has sworn to the falsity of the defendant's statement (r). 
But where the only evidence tendered of the falsity of 
the perjury alleged in the indictment was that on another 
occasion the defendant had sworn the exact opposite, 
Gurney, B., held that, as there was nothing before him 
to show which of these contradictory statements was 
true and which was false, the defendant must be 
acquitted (*).

4. Personation. A person charged with personation 
at any parliamentary or municipal election cannot he 
committed for trial, unless at least two witnesses give 
evidence that he has knowingly personated and voted in 
the name of another (t).

5. Bastardy. An affiliation order on a putative father, 
under 85 A 8(5 Viet. c. (55, cannot he made unless the 
evidence of the mother is corroborated by other evidence 
in oume material particular. Evidence of acts of 
familiarity between the mother and the defendant, 
although before the time when the child would have 
been la-gotten, are corroborative evidence within the 
meaning of the statute, although, of course, the weight 
to be attached thereto is a matter for the Court (u). 
That there was opportunity will not be enough, unless 
it was of such a nature as to provoke suspicion (x).

(5. By the Criminal Law Amendment Act, 1885 (y), a 
person accused of the crimes created by s. 2 and 8 of 
the Act, cannot l>e convicted upon the evidence of one 
witness, unless such witness is corroborated in some 
material particular by evidence implicating the accused.

(r) It. \. Hook, 27 L. J. M. C. 222 ; H. v. Hare, 13 Cox, 174 ; 
It. v. Mayhew, ti C. & P. 315.

(«) It. v. WheutUvnd, 8 C. & P. 238.
(I) 6 & 7 Viet. c. 18, s. 88 ; 33 & 3(1 Viet. c. 33, s. 24. Apparently 

the same number of witnesses will be necessary at the trial.
(«) t'oie v. Maiming, 2 Q. It. I). till.
(x) Itaumon v. M'Kenzie, [11108] S. V. (148; ami see Harvey v. 

Aiming, 87 !.. T. 6s7 ; Iteffellx. Morton, 70 J. P. 347.
(y) 48 * 40 Viet. c. till.'
L.E. I I
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And if, on a charge under a. 4 of the same Act, the 
unsworn testimony of the prosecutrix or of any other 
witness who is a child of tender years lie accepted, the 
accused cannot he convicted unless such unsworn 
testimony lie corroborated by some other material 
evidence which implicates him.

7. By s. 9 (1) of the Motor Car Act, 1903 (z) :—
“ If any person acts in contravention of this provision (a) 

he shall bo liable, on summary conviction, in respect of the first 
offence to a fine not exceeding ten pounds, and in respect of the 
second offence to a tine not exceeding twenty pounds, and in respect 
of any subsequent offence to a tine not exceeding fifty pounds, but 
a person shall not he convicted under this provision for exceeding 
the limit of speed of twenty miles merely on the opinion of one 
witness as to the rate of speed.”

8. The Prevention of Cruelty to Children Act, 1901, 
s. 15 (1) (h) provides that in any proceeding against any 
person for an offence under the Act, the evidence of any 
child of tender years may be taken though not given 
upon oath, hut provides that, in such a case, the 
accused —
" shall not tie liable to Is- convicted of the offence unless the 
testimony admitted by virtue of this section and given on behalf of 
the prosecution is corroborated by some other material evidence in 
support thereof implicating the accused.’*

9. A provision in precisely similar language is con
tained in s. !I0 of the Children Act, 1908 (r). It relates 
to all offences under that Act and also those mentioned 
in the First Schedule to that Act.

Next come the two classes of proceedings, in which 
the rule is neither one of law nor one of mere expediency, 
where the Court will not as a rule act upon the evidence 
of a single witness unless it is corroborated, and, if 
sitting with a jury, will warn the jury not to accept

(z) 3 hdw. VII. c. 36.
lui / ',, travelling at a speed exceeding twenty miles per hour in 

certain places.
(1) 4 Kdw. VII. c. 15.
(r) 8 Edw. VII. c. 6Ï,
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such evidence in the absence of other evidence which 
corroborates it.

The first class is where the prosecution relies upon the 
evidence of an accomplice. Such evider,ce must always 
be received with suspicion ; for the witness is seldom 
actuated by the simple desire to tell the truth. He may 
be swearing falsely in the hope of escaping punishment 
himself, or in order to convict a former friend with 
whom he has now quarrelled. Accordingly, it is the 
universal practice for the judge to direct the jury not 
to convict upon the evidence of an accomplice, unless 
it is corroborated in some material particular by other 
evidence which is not so tainted (d).

An accomplice is a person who has consciously 
assisted in the commission of the crime in question. 
Thus the thief, who is called to give evidence against 
another on the charge of receiving, is an accomplice (<•). 
The judge must lie satisfied that the witness was in fact 
an accomplice. It has been held that a police spy, or 
even an agent-prorocatif, is not an accomplice (/). The 
mere fact that the thief has asked a woman to pawn a 
stolen watch for him does not make her an accomplice (;/).

The corroboration must he such that it should satisfy 
the jury that the prisoner is the person who committed 
the offence with which he is charged (/i) ; and it must 
l>e evidence which is admissible against him. Thus, if 
several persons are charged together and the evidence of 
an accomplice is only corroborated as to some of them, 
the others ought to he acquitted (i). So, too, the mere 
fact that the prisoner made no answer when formally

(«0 K. v. Tutr, [tons] 2 K. It. 6S0 ; K. v. F.r'rnt, 7;t J. P. 269; 
R- v. Xoaketi, 5 C. & 1\ 326.

(e) R. ▼. Putram, 2 East, P. C. 782 ; R. v. Robinson, 4 F. & F. 
43; R. v. Pratt, ibi</„ 315.

Î
f) R- v. Mullins, 3 Cox, 526; R. v. RicMey, 73 J. P. 239.
</) R. v. Kirlcham, 73 J. P. 4(Mi. 
h) R. v. Foster, 8 C. & P. 107. 
t) R. v. Stubbs, Dears. 5$5,

T T 2
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charged (A), or when a statement written by another 
person also accused ot the crime is read out (1), is no 
corroboration of the story of the accomplice.

The jury, however, is entitled, if it thinks fit, to 
disregard the caution of the judge and to find the 
prisoner guilty in the absence o' such corroboration (hi). 
As Lord Ellknborough said in It. v. .Zone» (n):—

“No one can seriously doubt that a conviction is etrictly legal, 
though it proceed upon the evidence of an accomplice only. 
Judges, in their discretion, will advise a jury not to believe an 
accomplice, unless he is confirmed ; hut if ho is believed, his 
testimony is unquestionably sufficient to establish the facts to 
which he deposes.”

Where, however, the point has been taken on liehalf 
of the accused, and the judge omits to warn the jury, the 
Court of Criminal Appeal will in general quash the 
conviction (<»).

Where two or more persons are jointly charged with 
the commission of a crime, a statement made by one of 
them behind the back of the others, or even in the 
presence of the others when they are before the magis
trate, is not evidence either for or against them ( p). The 
Criminal Evidence Act, 18118, made a person charged 
with an offence a competent witness for the defence, 
whether charged solely or jointly with any other person. 
Hence, if two [lersons are jointly charged and one of 
them elects to give evidence and his evidence inculpates 
the other, it is evidence against that other, who there
fore has an unrestricted right to cross-examine him (</). 
If the evidence which he gives exculpates the other,

(It) It. v. 7’«fr, [1908] 2 K. 11. liSO.
(l) It. v. ZsrrMw, 72 J, P. 449 ; It. v. Dilihte, 72 J. P. 498.
(m) It. v. Stubh», Hears. 555 ; It. v. Atlwowl, 1 Leach, 464; /» re 

Meunier. [1894] 2 Q. 11. 415.
(a) 2 (’atnp. at p. Mît.
(«) It. v. Title, niftrd ; H. v. Ileanrlinmp, 73 J. P. 223; but see 

It. v. Kirl'liam, en/ird.
( p) II. v. Payne, L. It. 1 C. C. K. 349.
(7) It. v. Hud wen, [1902] 1 K. 11. 882.
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it is evidence for him (r). Where several persons are 
indicted, the prosecutor may, hy leave of the Court, take 
a verdict of acquittal as to one or more, and call them as 
witnesses against the remaining prisoners (*). It appears 
also that an accomplice, who is himself charged on a 
separate indictment, is a competent witness for a 
prisoner (f) ; and a prisoner, who has pleaded guilty, may 
be called for or against his co-fellow prisoners (u). So, 
where the evidence against one of several prisoners is 
slight, the judge may direct an acquittal in order to enable 
the others to call him as a witness ; and it seems that 
this may he done without taking a verdict against the 
prisoner who is so called (jc) ; though it would, as a 
general ride, lie judicious, where the accomplice is 
indicted with the prisoner, to dispose of the charge 
against him hy acquitting or convicting the accomplice 
before he is called as a witness, so that the temptation 
to strain the truth should he as slight as possible (»/).

Again, the Court is very reluctant to admit the validity 
of a claim against the estate of a deceased iierson, 
whether it lie a claim to specific property or to a debt 
due from him, on the uncorroborated evidence of the 
claimant himself. Indeed, in some cases, the judges 
have stated that there is a rule of law that such claims 
must lie corroliorated (z) ; hut it is clear that the rule is 
only one of prudence. The evidence must, of course, he 
examined with care, and even with suspicion, but if the 
Court is convinced hy it that the claim is good, full 
effect must he given to it («). The judge in directing 
the jury should warn them not to accept such evidence

(r) H. v. Mclhnell, 73 J. 1\ 41*1.
(«) It. v. thru,. 9 ('. & 1>. S».
I) 2 liai», P. C. 2so.
(ii) It. v. Qeorye, Car. & M. Ill ; /?. v. Ilinrltt, 1 Don. St.
(/j Windsor v. It., 7 11. & S. 3U0.
(#) See It. v. I'nyne, L. It, l C. 0. K. at p. 334.
[z) See In re Finch, 23 Ch. D. 267 ; Vntaesrttr v. I iirdoeiir, *23 

T. h. II. 230.
(a) Itaalinemi v. Scindes, 79 L. T. 330 ; In re Harnett, 31 Ch. D. t ; 

In re llinlyeun, 31 Ch. D. 177 ; In re ttrijfin, 79 L. T. 442.
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milt ns they are convinced, Imt if after a projier direction 
the jury do act ujion it, their verdict will not he disturbed 
on this ground (5). In one case, a release to a trustee 
was set aside after his death upon the evidence of the 
plaintiff which was only confirmed hy the tenor of the 
release itself (c). A donatio mortis causa has also been 
established hy such evidence, where the claimant, how
ever, was not cross-examined (if).

In all other cases, corroboration is not required hy law 
or necessarily insisted upon hy the Court. Nevertheless 
the absence of corroboration which should he forth
coming is always a matter of comment, and may cause 
the tribunal to decide a case against the person who 
failed to produce such evidence.

Thus, on the trial of a petition for divorce, corrobora
tion is always expected hy the Court. For example, if 
only one witness is called for the petitioner, especially if 
the witness is a woman of had character, or if the only 
evidence is an uncorroborated confession, it is almost 
certain that the Court would not grant a decree (r). So, 
too, no solicitor could hope to establish a verbal retainer 
without corroborative evidence, if the retainer is denied 
hy the alleged client (/). Again, if a person he charged 
with attempting to procure abortion, the jury should be 
warned to hesitate to convict on the uncorrolxirated 
evidence of the woman upon whom the operation was 
alleged to have l>een performed (</). And in all criminal 
charges of a sexual offence, it is always unsafe for the 
jury to convict when there is only oath against oath —the 
word of the prosecutrix against that of the prisoner.

ft) See In re Finch, 23 Ch. I). p. 271.
lc) In re Harnett,prd,
(it) Fan nun v. Umitn, 38 L. 'f. 12 ; ami see In re llrt’ui, [1902] 

1 Oh. 1180.
(r) tlim/er v. (linger, In H. 1 I*. & I). 37; Curtis v. Curtis, 21 

T. 1,. K. Ii7ii ; Hetty v. Hitt,/, [1007] 1‘. 334 ; Ja.hl v. ./«./</, [1907] 
V. 241.

(/) Hint v. Harris, 20 W. It. 43.
(a) It. v. Cram]i, 14 Cox, 300; 3 Q. 11. I>. 307; It. v. llickley, 

73 J. V. 239.
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CANADIAN NOTES.

CORROBORATION IN CRIMINAL CASES.

Sect. 684 e of the Criminal Code, 55 & 56 Viet. 29 D., 
which enactH that a j>erson accused of the offences 
therein indicated is not to he convicted upon the 
evidence of one witness, unless such evidence is cor
roborated in some material particular, does not make 
it necessarily incumlient on the Crown to adduce the 
testimony of another witness to the acta charged. It 
is enough if there lie testimony to facts from which 
the tribunal trying the case, weighing them in connection 
with the testimony of the one witness, may reasonably 
conclude that the accused did the act with which he is 
charged. II. v. liurr, 13 0. L. 11. 485.

The section of the Criminal Code, 684 c, requiring 
corroboration in certain spucial cases, refers to the 
corroboration required on the trial of a prisoner, hut has 
no application to the preliminary investigation held 
with a view to commitment for trial. In ir Lazin', 
30 0. R. 419.

In the case of II. v. Tom r, 20 N. B. 168, it was 
held that there was no positive rule of law that 
testimony of an accomplice must receive direct corrobo
ration, and that the nature and extent of the corrol strut ion 
required depend a great deal upon the character of the 
crime charged. Therefore, in the case of a ship lieing 
scuttled by boring holes in the air streak, the judge 
having directed the jury that it was nut necessary
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that the accomplice should he corrolmrated as to the 
very act of boring the holes in the vessel, and that if the 
other evidence and circumstances of the case satisfied 
them that he was telling the truth in the account 
which he gave of the scuttling of the vessel that would 
lie sufficient, it was held to he a proper direction.

In It. v. linkirilh, 8 V. C. C. P. 274, a conviction 
of a prisoner for horse stealing u)>on the uncorroltorated 
evidence of an accomplice was held to he legal, although 
the judge did not caution the jury as to the weight to 
he attached to the evidence. See infra, as to the 
evidence of accomplices in civil cases arising out of 
criminal acts.

Where, on a charge of forgery, in addition to 
evidence of one witness that the forged documents were 
written by the accused, it was also proved by the same 
witness that certain names in a hook written by the 
same hand as the forged document were in the hand
writing of the accused, this was held to 1)6 no such 
corrolsrration as required by the Act. It. v. McUriilr, 
26 0. It. 6311.

Krithiice i'l Accom/ilin' i/nv/i in Ciril Cum.

The plaintiffs claimed that a sum of money had I wen 
stolen from them by defendant, and brought an action 
to recover the money, or the land in which it had liecn 
invested. The evidence in proof of the charge was that 
of accomplices, and, in corroboration, the evidence of 
detectives, who stated that the defendant admitted the 
charge.

The trial judge charged the jury that if it was a 
criminal trial lie should l>e compelled to tell them that, 
though they might convict on the evidence of accomplices, 
it was never safe to do so, and there should he some 
corroborative evidence to turn the scale against the
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presumption of innocence. He further said that this 
was not a criminal case, hut yet he could not say the 
rule ought not to lie applied, perhaps not precisely in the 
same way, hut they were to exercise their common sense 
as to how far they would credit or discredit the evidence 
of accomplices. He also stated that when he said that 
corroborative evidence was necessary when accusations 
were sworn to by accomplices, he desired them to under
stand that the more particular point of corrolxiration 
should lie the identity of the person accused, and unless 
the corroborative evidence identified the defendant with 
the stealing on the occasion and under the circumstances 
detailed in the evidence, it would not lie corroborative. 
His identity should lie contained in the evidence of 
corroboration.

llrlil (Galt, J., dissenting) that the efiect of the 
charge and the impression it was calculates! to leave 
on the minds of the jury, fairly considered, was that the 
evidence of accomplices in crime, which crime gave rise 
to the civil action, ought not to he credited or relied 
on unless corroborated, and was misdirection, and there 
was also misdirection in charging that the corroboration 
must lie as to the identity of the party charged with 
the criminal act. I 'niteil Stair* Erfirr»* Co. v. Doitohor, 
14 O. 11. 888.

Corroboration ai/ain*t Ettatr of hrrtainl.

“ The material evidence in corroboration required by 
the Evidence Act, It. 8. 0., eh. (>1, in an action by or 
against the heirs, executors, administrators or assigns 
of a deceased person, may he direct, or may consist of 
inferences or probabilities, arising from other facts and 
circumstances tending to support the truth of the wit
ness's statement. In an action by an administratrix to 
recover moneys alleged to have been received on behalf 
of the deceased, the defendant's statement that the



523d Canadian Notbs.

moneys in question were paid in due course to the 
deceased is sufficiently corroborated by showing that the 
deceased, a close, careful, intelligent man, who lived for 
over a year after the transactions m question, and during 
that time saw and conversed with many persons, con
tinued to entrust her with his business and made no 
complaint of the non-receipt of the money.” Qrccn v. 
McIawI, 23 O. A. H. 673.

To enable an opposite or interested party to recover 
in an action against the estate of a deceased person 
it is sufficient if his evidence is corroltorated, 
strengthened, by evidence which appreciably helps the 
judicial mind to lielieve one or more of the material 
statements or facts deposed. It is not necessary that 
the case should he wholly proved by independent testi
mony. The production by the plaintiff, an architect, 
claiming payment for his services in drawing plans and 
making estimates for the erection of a house, of a 
memorandum in the deceased's handwriting, showing 
the room and the accommodation required and the 
suggested cost, and of a sketch of the pnqierty, was held 
(tii'HTON, J.A., dissenting) sufficient corroboration of the 
plaintiff's evidence. Itadldrd v. Macdonald, 18 O. A. li. 
167.

Although the statute says that the opposite or in
terested party shall not obtain a verdict upon his own 
evidence, it seems it does not follow that an op|>osite 
party may not obtain a verdict upon the evidence of an 
interested party uncorroborated. Thus in a case before 
Ktkkkt, J., the claimant was one Anderson, who brought 
an action against John Curry, executor of the estate 
of James Curry. The evidence of John Curry and 
another Curry was adduced in support of the claim. 
“ If the decision is in favour of the claimant, it will he 
the case of an opposite party obtaining a decision against 
the cstaty of James Curry, iqion the evidence of another
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party to the action, who was interested but who does 
not obtain the decision. The party who is interested is 
not the party who obtains the decision.” In re Curry v. 
Curry, 82 0. It. 150.

In Partir v. Parker, 82 U. C. C. P. 118, Armour, J., 
delivering the judgment of the Common Pleas Division, 
after reviewing a number of cases on the subject of 
corroboration, in the case of claims against the estate of a 
deceased person, including, among others, the leading case 
of Suyden v. Lord St. Leonard», L. It. 1 P. D. 154, said : 
“ I think that the decision in Beeeela v. Stern, L. It. 2 
C. P. D. 205, indicates the true construction to be put 
upon the provision in our Act, and that if the learned 
Chief Justice, in Orr v. Orr, 21 Grant, 897, meant to say 
that the interested party must be corrolwrated as to 
every issue raised in the cause by some other evidence 
material to that issue, I think he was putting too narrow 
a construction upon the provision under discussion. I 
think that under this provision, if there is any evidence 
adduced corroborating the evidence of the interested 
party in support of his claim or defence in any material 
particular, it must be submitted to the jury as sufficient 
corroboration in point of law, the weight to lie attached 
to it in point of fact being a matter for their con
sideration."

In an action by the plaintiff, a widow, it was shown 
that about twenty-five years liefore action she went to 
live with her son-in-law, and resided with him up to the 
time of his wife's death. She alleged that after this the 
son-in-law agreed to pay her wages if she would continue 
to live with him and take care of his family, which she 
did until his death. In an action for wages, a witness 
stated that the defendant’s testator had told witness, 
about two years before his death, that plaintiff should be 
handsomely paid for her services, and there was evidence 
of another son-in-law that two or three years before his
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death said testator had told witness that he would pay 
the plaintiff well. 13y his will the testator directed the 
income of his property to be payable to plaintiff during 
her lifetime, but there was no evidence of the value of 
the bequest. It was held that there was no sufficient 
corroboration of the evidence of plaintiff. Tucker v. 
McMahon et al., 11 O. It. 718.

In an action against the estate of a deceased land
lord, by the tenant, fur a balance due to him in respect to 
alleged advances and for goods supplied, the books of the 
tenant in which the transactions were set out and the 
cheques made by the defendant in favour of the landlord 
and endorsed by him, were held to be sufficient corro
boration of his evidence, although the cheques did not 
show on their face whether they had been given on 
account of rent or of advances. In re Jelly, I'uion Trust 
Co. v. Oamon, ti O. L. It. 481.

In an action claiming the amount of a deposit receipt 
as donatio mortis causa, it was contended that the only 
corroboration to satisfy the statute of Nova Scotia as to 
evidence in a claim against the estate of a deceased 
person must be by an additional witness. It was held 
that this was not necessary, but that such evidence 
might be corroborated by circumstances or fair inferences 
from facts prov d. McDonald v. McDonald, 88 S. C. 1$. 
145.

In Cooke v. Grant, 82 U. C. C. P. 511, it was held 
that when each item in an account against the estate of a 
deceased person is an independent transaction and con
stitutes a separate independent cause of action, to satisfy 
the statute requiring corroltorntion some essential cor
roboration of the interested party's evidence must be 
adduced as to each item.

Where an action was brought by the executors of a 
mortgagee against two joint mortgagors, who deposed to
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a certain payment, it was held that the two together con
stituted an interested party, and could not he regarded 
as corrolwrating each other. It was necessary that their 
evidence as to the payments should he corroborated 
by independent evidence. Taylor v. Regis, 26 0. R. 
483.

A party who had sold goods to the defendant’s testator 
but had assigned the moneys due to him by the testator, 
and who was called as a witness in the action against 
the executor, was held not to be an opposite or interested 
party to the suit within the meaning of the Evidence 
Act of Ontario, R. S. O. c. 62, s. 10, so as to require 
corroboration. Watson v. Severn et al., 6 O. A. R. 550.

Other Caïeu requiring Corroboration.

In the case of a sale by an insolvent person to a 
relative, attended by suspicious circumstances, the reality 
nnibona tides of the transaction should not he rested on the 
uncorroborated testimony of the parties to the impeached 
transaction. This was held in the case of The Merrhanti 
Hank of Canada v. Clarke, 18 Grant's Ch. 594, and the 
decision was cited with approval in Morton v. Xihan et al., 
5 O. A. R. 20, in which the judgment of Provdfoot, V.-C., 
given with great hesitation, was reversed on the ground 
that the evidence of the parties to the transaction 
was uncorroborated by other testimony either oral or 
written.

The Imperial Statute, 32 & 33 Viet. c. 62, s. 2, requir
ing plaintiff’s evidence in an action for breach of promise 
to be corroborated by some other material evidence in 
support of such promise, is in force in Manitoba, not 
being either expressly or by implication repealed by the 
Manitoba Evidence Act, 57 Yict. c. 11, now c. 57 of the 
Revised Statutes of Manitoba. Coekerill v. Harrison, 
14 Man. 366.
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In Wain» v. Brllani//, 5 Man. 216, it was held that 
the corrolwration necessary in an action for breach of 
promise need not go the length of by itself proving the 
promise. It will be sufficient if it supports the plaintiffs 
evidence in respect to the promise, so as to make it 
appear reasonably probable that her testimony that the 
promise was given is true. Circumstances which are 
as consistent with the non-existence of the promise as 
they are with the fact of a promise having been given, 
can scarcely lie taken to afford the material corrobora
tion that the statute requires. The statute in question 
here was the Imperial Act, 32 & 33 Viet. c. 68, s. 2, that 
no plaintiff in any such action, as breach of promise 
among others, shall recover a verdict unless his or her 
testimony shall be corroborated by some other material 
evidence in support of such promise.

In an action for breach of promise, facts as to the 
defendant having kept company with the plaintiff for a 
long period, visiting her at her house, taking her out 
drives, and being received in the family as a lover, and 
making presents of jewellery, etc., were all held to he 
corroborative evidence such as required by R. S. 0. 
c. 61, s. 6 ; and in answer to a contention that all such 
facts were as consistent with the position of a kept mis
tress as with that for which plaintiff contended, it was 
said that the presumption was in favour of the moral 
as against the immoral relationship, and the fact that 
defendant set up an immoral relationship as a defence did 
not render the evidence less material in support of the 
promise. Yarwaod v. Hart, 16 0. R. 23.

One William David Burn alleged that in 1872 David 
Burn, deceased, had transferred to him as a gift one 
hundred shares of a certain stock, and as corroborative 
evidence thereof, proved the transfer of the stock to him 
and a re-transfer afterwards on January 30th, 1873, 
which re-transfer, he said, was to prevent the surplus of
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the savings bank appearing to be less, and he also 
produced the printed statement of the savings hank of 
December 31st, 1872, showing this stock. It was held 
that this was not such corroborative evidence of a gift as 
satisfied the statute II. S. 0. c. 62, s. 10. Hunt v. Ihmi, 
8 0. R. 237.



CHAPTER IV.

EXAMINATION OF WITNESSES.

IjOng forensic cxjierienco lias evolved a body of 
rules of practice which undoubtedly tend to elicit 
the truth, and thus materially assist the tribunal in 
ascertaining the weight which should be attached 
to the evidence of any witness.

In the first place, there is a precaution which 
either party may take, if he thinks fit, before any 
witness enters the box, or, indeed, before the ease 
is opened to the jury. Whenever there is any 
dispute as to the facts, he may apply to the judge to 
order all the witnesses who are awaiting examina
tion to leave the court ; and this he may do whether 
he has any reason to suspect collusion between his 
opponent's witnesses or not. Such an order, although 
it is apparently not absolutely a matter of right, is 
never refused to the applicant (a). The order does 
not usually extend to a witness who is also a party, 
nor to a solicitor in the action, nor to scientific 
witnesses. If a witness remains in court after such 
an order, it seems that he may be attached ; but 
his evidence will be received although subject to 
strong observation (/;). Witnesses are only ex
cluded while evidence is being given vira voir, and

(n) Southey v. Sash, 7 C. \ 1*. t>82 ; li. v. Mnrjdiy, 8 C. <k 1\ 807. 
(b) Chandler v. Horne, 2 M. & llob. 428.
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not while affidavits arc being read (<■). And any 
witness who bus given his evidence must stay in 
court, and not rejoin the other witnesses who are 
still outside the court waiting to give evidence.

In the next place, when a witness is placed in 
the witness box, he must take an oath or make a 
solemn affirmation that he will tell the truth, the 
whole truth, and nothing hut the truth. This is 
what Bentham calls the religious sanction of truth. 
The method of administering the oath or affirma
tion is now regulated hv the Oaths Act, 1909 (</). 
As soon us the witness has taken the oath or 
affirmed, he will he examined by the counsel for 
the party who called him as a witness; this is 
termed examinution-in-chief. Next, he will probably 
he cross-examined by the other party. Lastly, he 
may he re-examined by the party who called him. 
Certain rules have been established for the conduct 
of these examinations, and it is the purpose of this 
Chapter to state and explain them.

I. Examination-in-Chief.

(i.) The first rule which regulates examinution-iu- 
eliief is this:—Counsel can ask a witness whom he 
has called himself such questions only as arc strictly 
relevant to the issue. Anything that goes to prove 
a material fact or which will affect the amount of 
damages recoverable is relevant ; everything else 
will be rigorously excluded. And relevant facts 
must be proved in the legitimate way ; a fact may

(r) Penniman v. Hill, 24 W. R. 24f>.
(<*) 9 Edw. VII. c. 39 ; Appendix ; and nee ante, pp. 216—219.
L.K. U U
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Iio most material, still that is no reason for 
admitting hearsay evidence in proof of it.

Again, counsel must confine his questions to 
matters of fact ; he must not put to a witness 
points of law, or ask him what he inferred from the 
facts which lie saw or heard. The personal opinion 
of the witness on any matter is, as a rule (e), 
inadmissible except in the case of skilled or scientific 
witnesses, who are allowed to state their opinions 
whenever special training or special experience is 
necessary to enable the tribunal to form a competent 
judgment on any matter in issue.

It is the duty of counsel to bring out clearly and in 
proper chronological order every relevant fact in support 
of his client’s case to which the witness can depose. 
This task is more difficult than may at first sight appear. 
The timid witness must be encouraged ; the talkative 
witness repressed ; the witness who is loo strong a 
partisan must lie kept in check. And yet counsel must 
not suggest to the witness what he is to say. An honest 
witness, however, should he left to tell his tale in his 
own way with as little interruption from counsel as 
possible.

In criminal cases, the duty of counsel for the prosecu
tion is wider. It is the practice, and probably the duty, 
of a prosecuting counsel to ask a witness questions 
favourable to the prisoner; for he must lay all the 
material evidence before the Court, whether it tells in 
favour of the prisoner or not, and not unduly press for 
a conviction.

If counsel when examining a witness in chief either 
seeks to prove an irrelevant fact or to prove a relevant 
fact by some improper means, counsel on the other side

(c) See ante, p. 37.
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will at once rise and object. Such objections are fre
quently taken either to questions put by counsel or to 
something which the witness is endeavouring to say. 
An objection as to the admissibility of any evidence 
must lie taken as soon as it is tendered ; no objection 
can lw raised after the evidence has l>een once received.

(ii.) The second rule is of equal importance, and 
conduces largely to prevent loose and inaccurate, as 
well as untrue, statements being made in court. 
It is this : counsel when examining-in-chief must 
not ask leading questions. It may be assumed that 
a witness is generally favourable to the cause of 
the party who calls him, and therefore may be 
inclined to overstate the circumstances which con
duce to establish the ease of that party ; hence this 
rule.

A lending question is one which suggests to the witness 
the answer which it is desired he should give. The 
counsel who has called a witness will not lie allowed to 
frame his questions in such a manner that the witness, 
by answering merely “ Yes ” or “ No," will give the 
evidence which that counsel wishes to elicit (/). He 
must not put into the witness’s mouth the words which 
he hopes the witness will utter ; nor in any other way 
suggest to him the answer which it is desired he should 
give. Counsel must leave the witness to tell his own 
unvarnished tale.

The rule that leading questions musk not be asked on 
an examination-in-chief is not inflexible.

In the first place, a question is not objectionable as 
leading when it is only introductory to what is material, or 
relates to matters as to which there is no dispute. In most 
cases it is necessary to prove a certain number of uncon
tested facts, in order that judge and jury may understand

(/) NichUls v. DoiviUny, t Stark. 81 ; Cockle, 195.
U U 2
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the position of the parties and the circumstances sur
rounding the case. As to these matters, leading questions 
are often put with the permission of counsel on the 
other side, and such questions should then lie put in the 
shortest and most direct manner. But when the real 
issue is approached, the witness must lie asked such 
questions merely as, “ What did you see ? " “ What did 
you hear ? ” “ What happened next ? ’’ This rule 
prevents, at least in some measure, the possibility of any 
collusion lietween a prosecutor, or a party, and his 
witness.

Leading questions may also be put to contradict 
evidence already given by a witness on the other side ; 
<•.(/., if the plaintiff has sworn that the defendant said, 
“ The goods need not all lie equal to sample," the 
defendant can, and should, he asked, “ Did you ever say 
to the plaintiff that the goods need not all be equal to 
sample, or any words to that effect '? " And there are 
other occasions on which leading questions may lie put 
by permission of the presiding judge, who has a general 
discretion over the conduct of all l ira race examination. 
For instance, when a question from its nature cannot be 
put except in a leading form, the judge may allow it to 
lie put. Where a witness has manifestly or apparently 
forgotten a circumstance, and all indirect attempts to 
recall it to his mind have failed, the circumstances may 
he put to him in a leading form, and he may he asked 
whether he remembers it. Thus, where a witness stated 
that he could not remember the names of certain persons, 
hut that he should remember and be able to identify 
them if they were read to him, Lord Ellendokouuh 
allowed this to be done (g). In former days, when an 
offence had been proved, counsel for the prosecution was 
allowed to point at the prisoner and ask a witness 
whether that was the man whom tha witness saw commit 
the offence. But in the present day it is considered the

(v) Acerro v. Petroni, 1 Stark. 100.
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proper method for count'd merely to ask, Do you see the 
person in court ? and leave the witness to identify the 
prisoner (Zi).

(iii.) As a general rule a party has no right to 
discredit his own witness, or to call any evidence 
to contradict him (i), for he has voluntarily placed 
the witness before the Court as worthy of belief. 
Hut it sometimes happens that a witness proves 
unexpectedly adverse to the party who calls him, 
and then this rule and the preceding one arc relaxed, 
and counsel who called him may be permitted by 
the judge to attack the character and dispute the 
veracity of the witnesses—in fact, to cross-examine 
him. The foundation of the rule against leading 
questions is that the witness is favourable to the 
party who calls him ; and when this is not the ease, 
the reason for insisting on the rule is gone.

The mere fact that a party is driven to call his 
opponent as his witness does not entitle him to treat 
that opponent as hostile and cross-examine him without 
the leave of the Court (A). But whenever the judge is 
satistied that a witness is hostile to the party who called 
him, he will, upon application, declare him so to he ; 
and this will entitle the counsel for that party to treat 
him as a witness called hy the other side (Z).

The law on the matter is regulated by the Criminal 
Procedure Act, 1865 (m), which applies to all Courts 
both civil and criminal.

(//) R. v. Watson, 32 Ilow. St. Tr. 71 ; 2 Stark. 128 ; R. v. Jierenger, 
2 Stark. 129, n.

(t) Unites he was compel let 1 by law to call that particular witness, 
e.g., an attesting witness to a will.

(k) Scott v. Sampson, 8 Q. 11. I). 491 ; Price v. Manning, 42 Ch. I). 
372.

(/) Price v. Manning, snprà.
(m) 28 Viet. c. 18.
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Sect. 8 enacts that :—
_ “ A pnrty producing n witness shall nut la* allowed to impeach 

his credit by general evidence (if laid character ; but he may, in 
case the witness shall in the opinion of the judge prove adverse, 
contradict him by other evidence, or, by leave of the judge, prove 
that he has made at other times a statement inconsistent with his 
present testimony; but before such last-mentioned proof can le 
given the circumstances of the supposed statement, sufficient to 
designate the {inrticulur occasion, must lie mentioned to the witness, 
and he must be asked whether or not he has made such statement."

It is not enough tlmt the evidence given by the witness 
is unfnviiuralile to the party who called him ; his manner 
and tone must show hostility to that party (it). The 
two statements need not he directly contradictory (o).

(iv.) A witness should always state what happened 
according to his own personal recollection, and 
not according to what he has since been told. 
But lie is allowed to refresh his memory, when 
in the box, by looking at any entry or memo
randum which he himself wrote or dictated very 
shortly after the event which it records, or even at 
an entry made by someoi else, lmt which he saw 
and read and approved * correct very shortly after 
the event. It does i matter tlmt the document 
is not evidence for < ither party, or even that it 
should he and is not stamped (/i). The witness 
must have in Court the original entry, and not a 
fair copy of it. Counsel on the other side is 
entitled to look at any document by which the 
witness has refreshed his memory, and to cross- 
examine him on it ; and he may, if he thinks tit, 
put it in evidence.

lu) (Ireennuf/h v. Kale*, 5 C. It. (n.s.) 780; Cockle, 208.
In) J<nk*on v. Thomn*on, l H. iV S. 74.).
( /<) Hire hall v. I hi I lough, [1800] 1 Q. B. 325. In this action, 

which was brought for money lent, an insufficiently stamped pro
missory note, purporting to bo signed by the defendant and
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II. The Cross-Examination.

When a witness lias been thus examined in chief, 
the opposite party, or his counsel, has the right to 
cross-examine him. He must put to each of his 
opponent’s witnesses, in turn, so much of his own 
case as concerns that particular witness or in which 
that witness had any share. Thus, if the plaintiff 
has deposed to a conversation with the defendant, 
it is tin- duty of the counsel for the defendant to 
indicate by his cross-examination how much of the 
plaintiff’s version of the conversation lie accepts, 
and how much he disputes, and to suggest what 
the defendant’s version will be. If he asks no 
question as to it, lie will be taken to accept the 
plaintiff’s account in its entirety.

But in all other matters it is often safer to ask 
too little than too much.

When the examination-in-chief has resulted in 
clear, conclusive, or unimpeachable evidence, it 
may be prudent for the adverse party not to 
cross-examine ; for, in such a ease, he may by so 
doing, instead of weakening the evidence, merely 
strengthen and confirm it. So, too, he will generally 
not cross-examine a witness, whose evidence he 
admits, or which cannot possibly injure bis ease, 
tieckless cross-examination, moreover, often lets in 
evidence which before was not admissible.

expressed to be given for money lent, was put into the defendant’s 
hands by the plaintiff's counsel for the purpose of refreshing his 
memory and obtaining from him an admission of the loan. It was 
held that the plaintiff was entitled to use the note for that purpose, 
notwithstanding the provision of the Stamp Act, 1891, that an 
instrument not duly stamped “ shall not be given in evidence or be 
available for any purpose whatever.”
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The object* of cross-examination are to impeach 
the accuracy, credibility, and general value of the 
evidence given in chief ; to sift the facts already 
stated by the witness, to detect and expose dis
crepancies, or to elicit suppressed facts which will 
support the case of the cross-examining party. On 
cross-examination an adverse witness may be asked 
leading questions (</) ; for the reason for excluding 
such questions in examination-in-ehief docs not 
exist ; the witness is generally adverse to the cross- 
examiner. Accordingly, either party may put 
point blank questions to his opponent’s witnesses 
with the object of discrediting their evidence or of 
supporting his own case.

If, however, the witness is in fact favourable to the 
party cross-examining him, it will often weaken the 
effect of his evidence if he is asked leading questions in 
cross-examination ; and in such a case the Court will 
sometimes refuse to allow a cross-examiner to lead his 
opponent’s witness. Thus, on Hardy’s trial, a witness 
for the prosecution, on evincing a favourable disposition 
towards the prisoner, was asked a leading question by 
the counsel for the defence, Imt Bulleii, J„ refused to 
allow the question to be put, saying :—

“ You may lead a witness upon a cross-examination to bring him 
directly to the point an to the answer ; hut you cannot go the 
length of putting into the witness’s mouth the very words which 
he is to echo back again ” (r).

But, in a later case, Alderson, B., stated that the 
right to lead on cross-examination exists whether the 
witness be favourable or not (*).

Great latitude is permitted in cross-examination, and

(7) Per Eyre, L.O.J., in It. v. Harthj, 24 How. St. Tr. at p. 7M.
(r) 24 How. St. Tr. at p. 658.
(a) Parkin v. .I/cow, 7 V. & P, 408 ; Cockle, 198,
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a cross-examiner will not he stopped by the Court unless 
the question is manifestly irrelevant and calculated 
neither to w eaken the examination-in-chief nor to impeach 
the credit of the witness. Questions, clearly irrelevant 
in examination-in-chief, may lie relevant and of the 
highest importance when asked in cross-examination. 
In cross-examination, then, a witness (t) may be asked any 
question, however irrelevant to the matter in issue, the 
answer to which may tend to affect his credit ; hut he 
will not always he obliged to answer such question, and 
if he does answer it, he cannot as a rule he contradicted. 
He may he asked questions which affect his veracity, 
such as, whether he has been convicted of a crime; 
whether he is a relation, or intimate friend, or under any 
special obligation, to the party who calls him ; whether 
he is not identified or connected with him in interest ; 
whether he has not been on terms of enmity with the 
adverse party; whether his memory is not defective 
generally, or as to the particular transaction ; and 
whether he has been bribed, or paid to give evidence.

By the I!. S. C. ihh;i. Order XXXVI., r. 88—
“ The judge may in all cases disallow any questions put in cross- 

examination of any party or other witness which may appear to 
him to he vexatious, and not relevant to any matter proper to he 
inquired into in the cause or matter.” .

Even in cross-examination, irrelevant questions will 
he disallowed, if they neither contradict or qualify the 
result of the examination-in-chief, nor impeach the 
credit of the witness. Thus, a cross-examiner may not as 
a rule ask questions of the witness as to his transactions 
with a third person. Hence, in an action for a nuisance, 
the defendant's witness cannot he asked in cross-exami
nation whether compensation for a similar nuisance 
has not been paid by the defendant to a third person in

(t) A prisoner giving evidence is, of course, not to 1m1 asked 
questions forbidden by the Criminal Evidence Act, 189S, See 
nutt, pp. -01 rt tc</.
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the same position ns the plaintiff (n). So, as evidence 
of the mode in which the defendant, has contracted with 
third parties is no evidence of the mode in which lie 
contracted with the plaintiff in the transaction in ques
tion, the latter cannot ask a witness in cross-examination 
upon what terms the defendant contracted with such 
third parties (*). Again, a witness cannot lie asked 
whether a third person had admitted that he and not 
the party charged was the person liable, for such evidence 
would lie hearsay (//); hut he may be asked whether 
such third person is the person to whom credit was 
given, or who was dealt with as the party primarily 
liable, and it seems that he may lie asked such questions 
as the foregoing, in order to test his memory or 
credibility (x). If, however, any transaction with a third 
party is admissible in chief, it will also he admissible in 
cross-examination. In an action for a libel published 
in a newspaper, the fact that the plaintiff has sued for 
or obtained, or agreed to accept, from other persons 
com]>ensation for libels to the same effect as that now 
in question is, by statute, admissible both in chief and 
in cross-examination (r).

Where a question asked in cross-examination appears 
to lie irrelevant, it will not lie excluded if the cross
examiner undertakes to show that it is really material (,i).

If a witness, after being sworn, is not examined in 
chief, the counsel of the other party has a right to cross- 
examine, unless the witness has been called under a 
mistake, e.g., under the mistaken idea that he knew 
something of the transaction he was called to prove 
when in fact he knew nothing (5).

(it) Tennant v. Hamilton, 7 (’1. & F. 122.
(.r) Hoi linn ham v. Jleatl, 4 C. 11. (n.8.) .'188; Cockle, ti.'J (y«er 

Bylka, J.).
(//) II'atts v. Lyons, (i M. & G. 1(147.
(z) Law of Libel Amendment Act, 1888 (51 & 52 Viet. c. (14),

(a) Ilaiyh v. Helther, 7 ('. & P. 1189.
(/>) 117**/ v. Markinson, 2 M. & Rob. 27.'$ ; Cockle, 197.
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A witness who has lieen called hy neither party may 
he called and examined hy the judge, and then he is the 
witness of the judge and not of either of the parties. 
Then, as Lord Eshbii, M.R., said :—

"The counsel of neither party has a right to cross-oxatnine him 
without the permission of the judge. The judge must exercise 
his discretion whether he will allow the -witness to lie cross- 
examinisl. If what the witness has said in answeV to the questions 
put to him hy the judge is adverse to either of the parties, the 
judge would no douht allow, and he ought to allow, that party’s 
counsel to cross-examine the witness upon his answers. A general 
fishing cross-examination ought not to tie permitted " (r).

Whenever a party is compelled hy law to call a par
ticular witness, <v/., the attesting witness to a will, he is 
not the witness of either party, hut of the Court ; the 
party calling such a witness may cross-examine hint (d). 
And where in an Admiralty action for collision, a compul
sory pilot, not called by either party, was allowed to give 
evidence on his own behalf, the Court allowed cross- 
examination by both sides (r).

When a prisoner calls a witness who incriminates 
another prisoner, the latter has a right to cross-examine ; 
hut it seems there is no such right when the evidence is 
not criminatory (/). So, when a prisoner elects to give 
evidence on his own behalf under the Criminal Evidence 
Act, 181)8, and in so doing incriminates a fellow 
prisoner, the latter has a right to cross-examine him (</).

Counsel when cross-examining may, as we have 
seen, impeach the character of a witness ; for this pur
pose he may ask him whether he has committed any 
crime, or been guilty of immoral conduct ; hut, if he 
denies it, the fact cannot he proved hy the cross-examiner 
unless it he material to the issue (ft). In other cases the

(r) Coulson v. IHshoroiiyh, [1894] 2 Q. 1$. 316.
('/) Jones v. Joues, 24 T. L. 11. 839.
(r) The Car Jiff, f 11KH»] F. 183.
(/ ) II. v. llurditt, 6 Cox, 458, followed in It. v. Iladwen, 

[1902] 1 K. B. at p. 886.
(//) It. v. Iladwen, suprà : cf. II. v. MrDonell, 73 J. P, 490.
(//) Harris v. Tippett, 2 Camp. 637 ; Cockle, 203.
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answer of the witness is conclusive ; and no evidence can 
he called to contradict it(i). But there are exceptions 
to this rule. By the Criminal Procedure Act, 1865 (k), 
s. 6 (which applies in all Courts, civil as well as criminal), 
it is enacted that —

“ A witness may be questioned as to whether he has been con
victed of any felony or misdemeanour, and upon being so questioned, 
if he either denies or does not admit the fact, or refuses to answer, 
it shall Ik1 lawful for the cross-examining party to prove such 
conviction : and a certificate containing the substance and effect 
only (omitting the formal part) of the indictment and conviction 
for such offence, purjxirting to be signed by the clerk of the Court 
or other officer having the custody of the records of the Court 
where the offender was convicted, or by the deputy of such clerk 
or officer (for which certificate a fee of five shillings and no more 
shall be demanded or taken), shall, upon proof of the identity of 
the jierson, l>e sufficient evidence of the said conviction, without 
proof of the signature or official character of the person appearing 
to have signed the same."

This is so, even though conviction is altogether 
irrelevant to the matter in issue (Z).

Again, if a witness is asked whether he ever made a 
former statement, as to matters in issue, different from the 
evidence which he has just given in chief, and he denies 
it, evidence may he given to show that he did make such 
a statement ; hut before doing so it is necessary to lay 
a foundation for such evidence in the cross-examination 
of the witness by first putting to him all the circum
stances under which he is supposed to have made that 
statement, in order that he may remember the occasion 
and explain the discrepancy(wi). As Ai.dbrson, B., 
said : —

“A witness may he askeil any question which, if answered, 
would qualify or contradict some previous part of that witness's 
testimony, given on the trial of the issue, and, if that question is 
put to him and answered, the opposite party may then contradict 
him. . . . You may ask him any question material to the issue,

(<) t'rrel v. Hill, li C. 11. '207.
«•) 28 Viet. c. 18.
(/} ll'nrc/ v. Siufirhl, 411 L. J. 1*. at p. 607. 
(m) Crawley v. l’âge, 7 C. & P. 701.
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and if he denies it you may prove that fact, as you are at liberty 
to prove any fact material to the issue " (/<).

This rule was subsequently embodied in the Criminal 
Procedure Act, 1865 (o), which enacts that

“ If a witness, upon cross-examination as to a former statement 
made by him relative to the subject-matter of the indictment or 
proceeding, and inconsistent with his present testimony, does not 
distinctly admit that he has made such statement, proof may be 
given that he did in fact make it ; but before such proof can be 
given the circumstances of the supposed statement, sufficient to 
designate the particular occasion, must lie mentioned to the witness, 
and he must be asked whether or not he has made such state
ment "(yi).

“A witness may be cross-examined as to previous statements 
made by him in writing, or reduced into writing, relative to the 
subject-matter of the indictment or proceeding, without such 
writing being shown to him ; but if it is intended to contradict 
such witness by the writing, his attention must, liefore such con
tradictory proof can lie given, be called to those parts of the 
writing which are to lie used for the purpose of so contradicting 
him : Provided always, that it shall Ik* competent for thv judge, at 
any time during the trial, to require the production of the writing 
for his inspection, and he may thereupon make such use of it for 
the purposes of the trial as he may think fit ” (y).

A witness who has already given evidence may be 
recalled for the purpose of proving an “ inconsistent 
statement ” made by a subsequent witness (r).

There is authority for asserting the existence of a third 
exception to the rule that the answer of a witness to a 
question which merely impeaches his credit cannot be 
contradicted. The decisions were inconsistent ; the 
modern doctrine appears to be that, although such 
evidence may be given to impeach his general veracity, 
evidence cannot be given of any particular acts of 
falsehood or dishonesty, because a witness cannot lie 
expected to be prepared to rebut particular charges or 
to justify the whole course and details of his private 
life. A witness, therefore, who is called to impeach the 
veracity of another witness, can only be asked whether

(w) Attorney-Heiieral v. Hite /nock, 1 Ex. at p. 102; Cockle, 207.
(o) 28 Viet c. 18.
f 7») .Sect. 4.
(y) Sect. 5; and see Darby v. Otiselty, 1 II. & N. 1.
(r) Sykes v. Haig, 44 L. T. 57.
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he would believe the other witness on his oath (a). 
When a witness is thus impeached, the party calling 
him may re-establish his character by calling witnesses 
to his general character for veracity (0*

Again, as we have seen (« ), questions may be put to a 
witness to show that he is actuated by revenge or some 
other corrupt motive in giving his evidence ; and there 
is some authority for holding that, if he denies it, his 
statement may he contradicted by other witnesses (x). 
Thus a witness may he asked if he has accepted a bribe, 
and, if he denies it, other evidence may be called to 
prove that he did (jj) ; hut if he is asked whether he has 
said that he has been offered a bribe, and he denies it, 
evidence to contradict him is inadmissible (z).

The general rule as to impeaching the veracity of one’s 
opponent’s witnesses was thus stated by Lord Herschkll 
in the case of Browne v. Dunn (a):—

“ I cannot help Haying, that it hocuih to me to be absolutely 
eeeential to the proper conduct of a cause, where it in intended to 
suggest that a witness in not speaking the truth on a particular 
point, to direct his attention to the fact by some questions put in 
crow-examination show ing that that imputation is intended to l>e 
made, and not to take his evidence and jmiss it by as a matter 
altogether unchallenged, and then, when it is impossible for him 
to explain, as perhaps ho might have l»ecn able to do if such 
questions had been put to him, the circumstances which, it is 
suggested, indicate that the story he tells ought not to be believed, 
to argue that he is a witness unworthy of credit. 1 have always 
understood that if you intend to impeach a witness, you are bound, 
whilst he is in the box, to give him an opportunity of making any 
explanation which is open to him; and, as it seems to me, that is 
not only a rule of professional practice in the conduct of a case, 
but it is essential to fair play and fair dealing with witnesses. 
Sometimes reflections have been made of excessive cross-examina
tion of witnesses, and it has been complained of as undue; but it

(«) //. v. Ilisphuin, 4 V. & V. .192; /l. v. liront,, L. R. 1 C. C. R. 
70; Cockle, 210.

I
t) Annealey v. Lord Anyltaea, 17 llow. St. Tr. 14.10. 
u) See ante, p. 533.

j) Tkomaa v. Ihirid, 7 C. & P. 350; Cockle, 209. 
y) See H. v. langhorn, 7 How. St. Tr. 440. 
z) Attorney-General v. Hitchcock, 1 Ex. 91 ; cf. H. v. Yewins, 2 

Camp. 038.
(a) 0 The Re]>ortH, 67.
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seems to me that a cross-examination of a witness which errs in 
the direction of excess may be far more fair to him than to leave 
him without cross-examination, and afterw ards to suggest that he 
is not a witness of truth ; I mean upon a point on w hich it is not 
otherwise perfectly clear that ho has had full notice beforehand 
that then1 is an intention to imiieach the1 credibility of the story 
which he is telling. Of course, 1 do not deny for a moment that 
there are cases in which that notice has been so distinctly and unmis
takably given, and the point upon which he is impeached, and is to 
be impeached, is so manifest that it is not necessary to waste time 
in putting questions to him upon it. All I am saying is, that it 
will not do to impeach the credibility of a witness upon a matter 
tin which he has not had any opportunity of giving an explanation 
by reason of there having been no suggestion whatever in the 
course of the case that his story is not accepted.”

III. The Re-Examination.

When the cross-examination of the witness is con
cluded, the party who called him has the right to 
re-examine him on all matters arising out of the 
cross-examination for the purpose of reconciling 
any discrepancies that may exist between the 
evidence on the examination-in-chief and that which 
has been given in cross-examination ; or fur the 
purpose of removing or diminishing any suspicion 
that the cross-examination may have cast on the 
evidence-in-chief ; or to enable the witness to 
state the whole truth as to matters which have 
only been partially dealt with in cross-examination. 
If there has been no cross-examination there can 
be no re-examination. No leading questions are 
allowed in re-examination. And it is, as a rule, 
unnecessary, and therefore wrong, to repeat any 
question already put in chief. Only such questions 
may lie asked as are connected with, and arise out 
of, the cross-examination (/>) ; and no questions can

(6) The judge, however, may in his discretion allow such a 
question to be put. See [*r Cave, J., in Scott v. Sampton, 8 
U. B. D. ut p. 60Ü.
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be usked in re-exuminution to introduce new 
evidence which might have lieen given in chief (<■). 
Thus, in Tin• Queen » Case (<•), Lord Tentkrdkn, in 
delivering the judgment of the Court, said :—

"I think that counsel has a right u]hiii re examination to ask 
all i|gestions which may Is- proper to draw forth an explanation 
of the sense1 and meaning of the eiprewaions used by the witness 
on cross-examination, if they lie in themselves doubtful, and also 
of the motive by which the witness was induced to use those 
expressions ; but I think he has no right to go further, and to 
introduce matter new in itself, and not wanted for the pur]sise of 
explaining either the expressions or the motives of the witness."

Therefore a witness, who has been cross-examined as 
to a conversation with a party, cannot lie re-examined 
as to parts of the conversation not connected with the 
portion to which the cross-examination referred (d). If 
such questions are asked and answered, the witness may 
he again cross-examined, hut such further cross-examina
tion will lie confined to the matter so improperly 
introduced. Where a party has inadvertently omitted to 
put a question in chief, a judge will usually put it, if 
requested to do so by counsel, and then will also put 
questions suggested by the opposing counsel. The 
re-examination closes the examination of a witness by 
counsel, but the judge has also a discretionary power to 
recall a witness at any time for the purpose of putting a 
question to him.

The judge has a right to interpose at any stage of the 
proceedings to ask a witness in the box any question 
which he thinks necessary ; but he usually reserves such 
questions until both counsel have concluded their 
examination of the witness. Counsel has no right to 
re-examine upon the Court.

In order that a witness may give his evidence fully, 
freely and without fear of any consequences, it has 
always been the law that no action lies against a witness

lc) The Queen'» fate, 2 B. & B. at p. 297.
(</) /Voice v. .Same, 7 A. & E. U27 ; Cockle, 200.
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for what he says or does in giving evidence before a 
Court of justice. Such evidence is absolutely privileged (c) ; 
and so are his proofs given to the party or his solicitor 
before the trial (/).

What a man says liefore he enters, or after he has 
left, the witness box is not privileged ; and if a man 
when in the witness box takes advantage of his position 
to utter something having no reference to the cause or 
matter of inquiry, in order to assail the character of 
another, as if he were asked, “ Were you at York on a 
certain day ?” and he were to answer, “ YTes, and A. 13. 
picked my pocket there,” it certainly might well be said 
in such a case that the statement was altogether dehors 
the character of witness, and not within the privilege (</).

A similar immunity is enjoyed by a witness before a 
military Court of inquiry, held under the King’s Regula
tions (//), and of a witness examined before a Select 
Committee of the House of Commons (i). Now, by the 
Witnesses (Public Inquiries) Protection Act, 1892 (k), 
s. 2 :—

“ Every person who commits any of the following acts, that 
is to say, who threatens, or in any way punishes, damnifies, or 
injures, or attempts to punish, damnify, or injure, any person for 
having given evidence upon any inquiry, or on account of the 
evidence which he has given upon any such inquiry, shall, unless 
such evidence was given in bad faith, be guilty of a misdemeanour, 
and l>e liable upon conviction thereof to a maximum penalty of 
one hundred pounds, or to a maximum imprisonment of three 
months ” ;

and by sect. 1 :—
“ In this Act the word ‘ inquiry shall mean any inquiry held 

under the authority of any Royal Commission, or by any Com
mittee of either llouse of Parliament, or pursuant to any 
statutory authority, whether the evidence at such inquiry is or* is 
not given on oath, but shall not include any inquiry by any Court 
of justice.”

fe) Seaman v. Netherelift, 2 ('. V. I). 53.
(/) Watson v. •tones, [1905] A. ('. 480.
\y) Per Cockbukn, C.J., in Seaman v. Nethervlift, snnrii.
(A) Hankins v. Lord Rokehy, L. R. 7 II. L. 744.
(«) doffin v. Ikmnelly, 0 Q. 11. 1>. 307.
(/»•) 55 & 50 Viet. e. 04.

L.B. X X
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CANADIAN NOTES.

EXCLUSION OF WITNESSES FROM COURT.

One of several defendants was called as a witness in 
their and his own la-half. It appeared that he had been 
in court during part of the examination of another 
defendant in the cause. Notice had lieen given on a 
previous day of the assizes that parties to the record 
wishing to give evidence must not remain in court during 
the examination of the other witnesses. The judge 
therefore rejected his evidence, and it was held that he 
had authority to do so.

Per Draper, J. : “ It appears to have been considered 
as a matter resting in the discretion of the judge, whether 
he would suffer a witness to be examined who remained 
in court and heard the cause proceeding after an order 
to withdraw." The learned judge, after referring to 
later cases, such as Cliamller v. Horn and Cook v. 
Nerrrrokr, pointed out the distinction lietween dis
interested witnesses and parties to the record, and held, 
as already stated, that the trial judge had discretion to 
reject the evidence. Winter v. Mixer et «/., 10 V. C.
y. B. 110.*

A witness remained in court although an order hail 
been made for the excluding of all the witnesses. The 
trial judge refused to receive the evidence of the witness, 
but a new trial was ordered, because of the exclusion of 
the evidence, there having lieen no scheme apparent to 
keep the witness in court. Per Pbovdfoot, J. : “ I think

Set-, however, the two following eases.
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the practice is that the evidence of such a witness should 
he received, hut with great care.” Mack v. Henné, 12 
0. It. 522.

In Mahoney v. McDonnell et ni., 9 0. R. 137, at the 
beginning of the trial all witnesses were ordered out of 
court except the parties to the action. Judgment having 
been given, dismissing the action as against the defen
dant I\, his co-defendant M. entered upon his case and 
called V. as a witness. 1’. had remained in court and 
heard the whole of the evidence as used by the plaintiff, 
and his evidence was rejected on this ground.

It was held that the evidence was improperly rejected, 
and a new trial was ordered.

C innn-E.ru in hint inn.

In an action of ejectment, the defendant's counsel 
has no right on cross-examination of a witness to put a 
paper not in evidence in his hands, telling him that the 
paper was written liy the witness’s father, C. W., under 
whom the defendant claimed, and to ask the witness 
whether C. W. did not state, in the presence of W., 
through whom the plaintiff claimed, that W. had given 
him possession of the land with the understanding that 
lie was to receive an undisputed title to it from W. 
I Vet more v. Hell, 30 N. 15. 83.

It was held in It. v. Timer, 20 N. B. 108, on the 
trial of the master of a vessel indicted for scuttling her, 
adhering to the old rule of the common law, that the 
contents of a written instrument, if it he in existence, 
can he proved only by the instrument itself, and counsel 
would not he allowed to read from a paper not in 
evidence and found a question upon the paper so read ; 
that this cannot he done, even on cross-examination for 
the purpose of testing the credibility of the witness. 
It was also held, in the same case, that the statute of

x x 2



541f Canadian Notes.

Canada, allowing a witness to lie cross-examined as to 
previous statements made liy him in writing, or reduced 
into writing, would not apply to protests made by the 
prisoner, or to policies of insurance issued to the witness, 
or to receipts which it did not appeftr the witness had 
either written, signed, or even seen until they were shown 
to him in the witness-box.

In an action against the town of Moncton for injury 
caused by non-repair of the sidewalk, constructed by 
the town, the mayor gave evidence for the defendant of 
the care with which the ofticials looked after the streets. 
It was held that he might he asked on cross-examination 
if he knew on what street a person had fallen and was 
injured and for which an action was brought, such 
question arising out of the direct examination. Ai.i.kn, 
C.J., dMlmtte, 88 N. li. 878.

On the trial of an action on a promissory note, 
brought by the plaintiffs, a hanking cor[ioration, to 
which defendants pleaded usury, consisting in the 
plaintiffs making the note payable at a distance from 
the place of discount, and thereby securing a larger rate 
of interest in the shape of commission than they were 
legally entitled to, the plaintiffs' agent was asked by 
the counsel in cross-examination whether during the 
time he was in Peterborough, the place where the note 
was discounted, he had directed or caused any other 
note to lie made payable at any other place than 
Peterborough. It was held that this question was 
admissible. Per A. Wilson, J. : “ It may have lieen 
put for the purpose of testing his memory ; it was a 
general question. The answer to it either way would 
not have settled anything in respect of the note, but it 
may have been rightly asked to enable the judge or the 
jury to form an opinion as to the value of the witness’s 
testimony. The answer to it, * I do not recollect,’ was 
taken as conclusive, and no attempt was made to
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impeach him or to follow it up further.” Bank of 
Montreal v. Scott et al., 17 U. C. C. P. 858.

In an action by plaintiff against the defendant for 
negligence, counsel for defendant called witnesses as to 
the reputation of the plaintiff, who swore that they 
would not lielieve the plaintiff on oath. On cross- 
examination, plaintiff'a counsel asked the witness what 
the individual neighbours of the plaintiff thought of 
his character, and, in further cross-examination, witness 
having said that he knew the individual opinion of the 
plaintiff"s neighbours as to his character, counsel pro
posed to ask, “Whose opinion do you know?” The 
question was ruled out. llehl, that this was an 
improper ruling. Jllcnnemjer v. Town of Bridgetown, 88 
X. S. B. t»l.

Where a witness had given his version of a con
versation, in which it was alleged that for a certain 
consideration he had agreed to waive the cesser clause, 
the question, “ Then so far as you were concerned, you 
did not agree to waive that ? " was held to have been 
properly rejected, inasmuch as it was for the jury to say, 
upon the evidence already given, whether or not the 
defendant had waived the cesser clause. Lorett et al. v. 
Snowball, 88 N. B. “268.

In an action of assumpsit for breach of promise of 
marriage the defendant was held entitled to cross-examine 
the plaintiff's own witnesses respecting the general had 
character of the plaintiff. Mactlregor v. Mae Arthur, 5 
U. C. C. P. 4!I3.

l'rcriou» I neon ni nient Statement».

It was held in 11. v. Maillonx, 16 N. B. 483, that, 
while a witness may lie asked on cross-examination if he 
had not previously made a statement at variance with 
his evidence on the trial, in order to do this, the witness'8
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attention must he called to the particular statement hy 
which it is proposed to contradict him, and he cannot he 
asked generally to relate a conversation with another 
person, to enable the cross-examining counsel to discover 
whether any of his statements varied from his evidence 
on the trial.

At a coroner’s impiest evidence is properly receivable 
that a witness at another time made a statement incon
sistent with that given at the impiest, under H. 8. of 
Canada (188(i), c. 174, s. 234. /.’. v. Soudan,m, 15 0. 1$. 
lOti.

Defendant was convicted of an assault. At the trial 
the defendant gave evidence on his own behalf, and his 
counsel proposed to ask certain questions, with a view of 
showing that one of the witnesses for the Crown, when 
examined before the committing magistrate, had made 
statements at variance with her testimony given on the 
trial of the indictment. The depositions taken before 
the magistrate were admitted to have lieen lost.

It xvasheld that the evidence had been improperly re
jected. /'(■/' H en hy,J.: “The law provides for cross-examin
ing a witness as to previous statements made hy him in 
writing, or reduced to writing, and for contradicting him, 
if necessary, hy such writing. As to a statement made 
orally by such a witness, and reduced to writing as in 
the present case, his statement, if the writing can be 
produced, must be proved by the writing, hut, failing the 
writing, the provision of the law can lie carried out hy 
proving the statement in the way which would be the 
obvious and the legal method if the reduction to writing 
had never taken place, namely, by the evidence of a 
witness or witnesses who heard the statement as it was 
originally made.’’

The evidence excluded was as to the alleged state
ment of one of the witnesses for the prosecution, at the
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preliminary examination, as to what was said by the 
accused at the time of the alleged assault, and as to 
which alleged statement the witness had been cross- 
examined. “ As to this, it seems to me enough to 
say that these alleged statements of the witness hail 
reference to the alleged statements of the accused, con
stituting part of the rri gr*Ur ; that is to say, a part of 
the transaction which was the subject of the trial. That 
being so, we may not concern ourselves with an inquiry 
as to the measure of its importance."

IliTcme, J., held that under the Criminal Code the 
witness could he cross-examined ns to statements made 
by her at the preliminary examination without producing 
the deposition, and it seemed to him clear that the 
deposition was not to he taken as the sole evidence of the 
statement made at the preliminary inquiry. Further
more, as it was not apparently intended to contradict the 
witness by the writing, the case was not within the 
section of the Code 700 (now s. 10 of the Canada 
Evidence Act, c. 145). The case came under s. 701 of 
the Code (now s. 11 of the said Act), and the witness 
having been cross-examined as to her statement before 
the magistrate, and having denied it, evidence could be 
given that she had made the statement sought to be 
proved. It. v. Troop, 80 N. 8. It. 880.

A point was taken that the whole of the evidence of 
a certain witness should have been struck out as entirely 
discredited, because of her having been ruled to be a 
hostile witness, and a witness had been admitted for the 
purpose of proving that she had previously made a 
statement inconsistent with part of her testimony. This 
contention was overruled. The dictum of Lord Campbell, 
in 1 F. & F. 254, is referred to in the decision to the 
effect that in order to be entitled to be admitted, the 
alleged inconsistent statement must be introduced for 
the purpose of discrediting the witness altogether, and
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not for the purpose of getting rid of part of his testimony. 
The dictum is regarded us unsatisfactory, date» v. 
I.ok ne* et al., 81 N. 8. R. 221.

In an action by an administrator upon a fire policy 
one of the issues was whether Ihe occupation of the 
insured house had been abandoned. The administrator 
stated in his evidence that the house had not Keen 
abandoned and that he had occupied it. It was held 
that statements of the administrator, before assuming 
that character, tending to contradict his evidence, 
were properly received. Cormier v. Ottawa Agricultural 
Insurance Co., 20 N. B. 52(i.

In II. v. Cliasson, Hi N. B. 540, it was held that 
depositions made and signed by a party at an inquest 
might he received in evidence to contradict him, whether 
the inquest was illegally taken or not, as being state
ments of the witness made on a previous occasion.

The defendants called the plaintiff as a witness, and 
after asking him some questions, produced a deposition 
made by him, before a magistrate, which was at variance 
with his answers. He admitted the contradiction, but 
said his present evidence was correct, and gave as an 
explanation that he was much confused at the time, 
being without papers which he wished to refer to, and 
that all he said was not in the deposition. It was held 
that this explanation was a collateral matter and the 
defendant could not therefore call the magistrate to 
disprove it. Beemer v. Carr et al., 28 U. C. Q. B. 557.

In an action on a fire policy, the plaintiff was called 
as a witness, and said, “ I did not tell Evatt,” the 
defendant’s agent, “ I had not been burned out before. 
I was not asked by him." Evatt was called, and it was 
proposed to ask him questions to contradict the plain
tiff on this point. It was held that such evidence 
was properly rejected as raising a collateral issue.



Exclusion ok Witnesses from Court. 541/i

McCtMogh v. (lore District Mutual Insurance Co., 84 U. C. 
(j. U. 384, affirming decision, 38 U. C. Q. B. 010.

Prtriout Conviction of' tt'itneii.

A prisoner who on his trial for an indictable offence is 
examined as a witness on his own behalf may be cross- 
examined as to previous convictions. It is pointed out 
by Armour, C.J.O., that, in the Imperial Criminal 
Evidence Act, 1898, 61 & 62 Viet. c. 30, there is a 
provision that a person charged and called as a witness 
in pursuance of that Act shall not be asked, and if asked, 
shall not be required to answer, any question tending to 
show that he has committed, or been convicted of, or 
been charged with any offence other than that where
with he is then charged, or is of bad character, unless 
under the circumstances in the said Act set forth. In 
the absence of any such provision in the Canada 
Evidence Act or any other provision limiting in any way 
the cross-examination of the person charged with the 
offence who becomes a witness in his own behalf, he held 
that the defendant could be asked as to the previous 
conviction. Osler, J., also pointed out that it had long 
been the law, as now found in the Criminal Code, that 
a witness might be questioned as to whether he had 
been convicted of any offence, and if, upon being so 
questioned, he either denied the fact, or refused to 
answer, the opposite party might prove such conviction 
by a certificate of the proi>er officer. 11. v. D’Aoiist, 
8 O. L. K. 658.

Re-Examination.

In an action of ejectment, where the defendant set 
up title hy possession, claiming through a third party, 
on cross-examination of the defendant, plaintiff’s counsel 
put in his hand a deed from W. to defendant and others 
and asked him whether he knew of the deed having been
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made, and whether as a member of an Orange lodge 
he had accepted it. It was held that the defendant’s 
counsel had no right on re-examination to ask the 
defendant what took place between W. and him with 
regard to the purchase of the land described in the 
deed.



CHAPTER V.

CONSTRUCTION OF DOCUMENTS.

When a material document has been properly 
proved and put in evidence, it is the province of 
the judge to construe it, though it is for the jury, 
if there he one, to find any facts which may be 
necessary to enable him so to do. But in en
deavouring to arrive at the true meaning of any 
document the judge will always be guided by 
certain well-known canons of construction.

1. The first and fundamental rule is that every
one must be taken to mean what he has written. 
The judge will always, in the first place, endeavour 
to arrive at his meaning by studying the document 
which he has written or signed. It is only if that 
study fails, that the judge will seek for an inter
pretation outside the four corners of the document.

2. In construing what has been written, the 
judge will give to ordinary English words their 
ordinary English meaning. A witness cannot be 
called and asked what he understands by a plain 
ordinary English sentence.

3. The judge will give to technical legal words 
their technical legal meaning.

4. It may be, however, that the document con
tains words which arc neither ordinary English 
nor technical legal terms. Parol evidence is 
admissible to explain the special meaning of such
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words, if they have any. For instance, the docu
ment may be written in a foreign language which 
needs interpretation.

5. 1‘arol evidence is also admissible to show that 
in any given document a word which at first sight 
seems ordinary English is used in sonic peculiar 
sense in a particular trade* or locality. If such 
evidence be given, it will be for the jury to find 
whether such word is in fact used with a technical 
or local meaning, and, if so, what that technical 
or local meaning is ; and the judge, in construing 
the document, will give that word that meaning.

(i. Again, there are words which have both a 
strict and proper meaning, and also a loose and 
popular meaning, <•.»/., “children” (which may or 
may not include illegitimate children), and 
“ brothers and sisters ” (which may or may not 
include half-brothers and sisters) («). The judge 
will give to such words their strict and proper 
meaning, unless it be clear that the writer used 
the words in their loose popular meaning.

7. Where the words, us they stand, are quite 
clear and intelligible, but it turns out that they can 
apply equally well to two or more persons, or 
two or more things, this is a “ latent ambiguity,” 
and parol evidence is admissible to show which was 
really meant. This is not contradicting the docu
ment, because each answers the written words 
equally well. A “patent ambiguity,” on the other

(a) In re Cozens, [1903] 1 Oh. 13H; but hoc In re Dole son, [1909] 
W. N. 245, where Joyce, J., held that the words “my own 
brothers and sisters ” did not include brothers and sisters of the 
half-blood.
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hand, is one which appears on the face of the docu
ment and renders it unintelligible, e.y., a legacy of
jEIOO to------ . No parol evidence is admissible to
supply the missing name.

8. Having thus settled the meaning of each 
word, the judge will proceed to construe the docu
ment as a whole, not divorcing isolated passages 
from their context, but giving due weight to every 
part, lie will avoid, if possible, a construction 
which will render any portion of the document 
nugatory or meaningless.

9. Sometimes, however, one clause in a document 
has a superior efficacy to another, and in case of 
conflict overrides it. Of two inconsistent clauses 
in a dot'd, the first shall prevail ; in a will, the 
latter.

We proceed to discuss each of those rules separately.
1. The primary canon needs no explanation ; it is 

merely a rule of common sense. The parties have 
expressed their intentions in writing, and the Court will 
take it for granted that they know and approve of what 
is written and are willing to l>e hound by it. The fact 
that they have put their wishes down on paper shows 
that they meant that paper to be the main, if not the 
only, guide to their intentions; and, in construing it, 
the judge should not permit his mind to be distracted 
from the study of the written words by listening to the 
parol evidence of irresponsible strangers who suggest 
interpretations of their own invention. Nor will the 
parties themselves be allowed subsequently to suggest 
that they did not mean what they have said.

2. Common sense also dictates the second rule. It is 
obviously right that anyone who is construing a docu
ment in English should give to ordinary English words
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their ordinary English meaning. A witness cannot lie 
called and asked what he understands by a plain sentence 
in English (/<). Words which have a clear and fixed 
meaning cannot in the absence of special circumstances 
l>e shown hy extrinsic evidence to have lieen used by the 
parties to mean something different. Even the fact that 
the parties in their subsequent business transactions 
have put a different construction on the language is 
immaterial (c), though, as we shall see hereafter, evidence 
may be admissible to show that in a particular trade, 
or in a particular part of the country, an ordinary 
English word conveys a technical or local meaning.

In the case of Xortli Eunterit Hail. Co. v. Ilantinii« (</), 
Lord Halsuuuy stated the law thus :—

“ No principle has ever been more universally or rigorously 
insisted upon than that written instruments, if they are plain and 
unambiguous, must be construed according to the plain and 
unambiguous language of the instrument itself.”

In the same case Lord Brampton said (<■), with refer
ence to the deed on which the action was brought :—

“ It seems to me to lie clear and free from ambiguity, and 
incapable of any other construction than that assigned to it by the 
respondent. ( 'ertainly there is nothing to be found in the rest of the 
agreement to suggest any other interpretation. But it is said that 
it must have been differently understood by the parties themselves, 
and that the omission by the plaintitf and his predecessor for 
upwards of forty years to claim the rents now sought to be 
recovered is cogent evidence that such was the case. 1 grant that 
if the clause were capable of two constructions, one of which 
would support, the other of which would defeat the claim, the 
omission would afford irresistible proof that the latter was the 
interpretation intended by the parties. No such ambiguity, how
ever, exists, and it seems therefore to me that, in the absence of 
any proof to the contrary, it must l>o assumed that the parties 
knew and understood the language they were using, and that in 
executing the agreement containing that clause they were truly 
expressing their intentions, and are bound by the writing they 
have signed. Why the agreement was so framed —what were the

(A) I hurling v. ]‘ontg]>ool,etc. Rail. Co., L. R. IK Kq. 714 ; and see 
In re Lewis, Prut hero v. Lewis, [1910] W. N. 0.

(r) Li in< I <‘11 Vbuntfi foil mil v. South Metro/ml it an das Vo,, [1904] 
1 Ch. 76.

m
e) [JOUOJ A. i ., at p.
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considerations which inilm vd it uml why the claim was mo long 
allowed to sloop are men' matters of iqaa-ulation ; but une lias no 
right to act upon speculation to sot aside a deed or agreement 
which in on the face of it clear and definite.1'

This rule is well illustrated by the decisions given in 
uctions of slander, which though not precisely in point— 
for we are here dealing with documents— are yet closely 
analogous to our subject. Thus, in Daines and another v. 
Hartley (/), a w itness was called at the trial who deposed 
that in a conversation with the defendant he mentioned 
that his firm held some bills of the plaintiffs, and that 
the defendant replied, “ You must look out sharp that 
they are met by them.” The counsel for the plaintiffs 
then proposed to ask him : “ What did you understand 
by that ? ’’ But the question was objected to, and dis
allowed by the judge (Pollock, C.B.). The jury found a 
verdict for the defendant, and the Court of Exchequer 
refused to grant a new trial. So, in actions of slander 
where it is important to prove an innuendo and that the 
obvious and natural meaning of a word was not the one 
which the speaker intended to convey to the witness, the 
witness cannot be asked what he understood by the 
language ; for the answer to such a question would lie in 
the nature of an inference and a mere personal opinion ; 
but questions may be put to him which tend to elicit all 
the surrounding facts and circumstances which led him 
to understand the words in a slanderous sense, and he 
may he asked whether there was irony in the speaker's 
tone at the time, and generally whether there was any
thing to prevent him from understanding the words in 
their ordinary sense (j).

3. The judge will give to technical legal words their 
technical legal meaning (/<)• For example, a grant of free
holds to A. in fee simple will be construed as a grant of

(/) 3 Ex. 200; and sec Harnett v. Allen, 3 H. & N. 37U ; and 
(Jaltayher v. Murton, 4 T. E. li. 304.

(g) Itoydell v. Jones, 4 M. & W. 440.
(A) I.ou i, v. Jay, 9 Ch. L). 42.
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the entire freehold. So, too, the phrase “ chattels real ” 
has a definite meaning in law, and a liequest of “ all my 
chattels real and jwrsonal " will not pass the testator's 
freeholds or copyholds, but a bequest of “ all ray effects 
lioth real and personal ” will, liecause the word “ effects ” 
has in law no technical meaning (i). So a person who 
is expressly designated to he a “ residuary legatee " 
cannot, in the absence of special circumstances, take as 
“ residuary devisee "(,/). Unless the document itself 
shows that another meaning was intended, words of 
weight, measure and number to which a particular 
meaning has been assigned by statute, must lie given 
that meaning, and no extrinsic evidence will be admitted 
to show that the parties meant something different (A), 
So, also, the names of the quarter days in leases and 
other documents refer to the days on which they now 
fall, and not to those on which they fell under the “old 
style ” (/). The words “ City of London ” have also a 
definite legal meaning(m), so that where a dentist in 
Bloomsbury Street, London, W.C., made his manager 
covenant never to practise as a dentist in either of he 
cities of London or Westminster, and the manager 
ejected him from the house in Bloomsbury Street and 
carried on the business there as his own, it was held 
that the covenant did not apply, as Bloomsbury is not 
strictly in either of those cities, although it was obviously 
the intention of the parties to include the whole 
metropolis, and certainly Bloomsbury. So the words 
“ rent ” and “ term ” are words of art, and consequently 
will receive their ordinary legal meaning unless the 
context makes another meaning necessary (w).

(0 Smyth v. Smyth, 8 Vh. I), util ; Hall v. Hall, [18921 1 Oh. 
361.

U) In re llibha, [1907] 1 Oh. 465.
(A) Smith v. Il l/»™, 3 II. A Ad., at ]>]i. 731—734.
(/) Doe v. l.ra, 11 Hast, 312; Hue v. Ileimon, 4 11. & Aid. 588.
(m) Million v. May, 13 M. A W. 511.
(a) l.i’V‘1 l.lnnynttia I: v. Mil they, I'uutlie, Iteiil A Co., I,til,, [1910] 

1 K. 11. 230. Affirmed in 11. !.. 20 T. L. 11. 418.
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In ordinary Icgul documents the Court always con
strues the word “ month " as menning “ lunar month," 
unless the context requires another meaning, but in 
commercial documents the word 11 month " always 
means "calendar month"(o).

Even silence may have a technical legal meaning. 
Thus, if an agent signs a document on liehalf of a 
principal without adding words to show that he is 
signing merely as agent for his principal, he will he 
personally liable. And, if an agreement for the pur
chase of goods says nothing as to the time of payment 
for them, the Court will construe it as meaning that the 
goods are to he paid for on delivery ( p).

4. If the document contains words which are neither 
ordinary English nor technical legal terms, parol 
evidence is admissible to explain them.

5. Parol evidence is also admissible to show that in 
any given document a word which at first sight seems 
ordinary English is used in some peculiar sense in a 
particular trade or locality.

It is convenient to treat of the considerations affecting 
both these classes of words together.

Where a written instrument is in a foreign language, 
or where it contains technical words of trade or custom, 
oral or other extrinsic evidence will be received to inform 
the Court of the sense of the instrument. Thus, in Shore 
v. Wilton, Parke, B., said :—

“ I apprehend that there are two descriptions of evidence . . . 
which are clearly admissible for the purpose of enabling a Court 
to construe any written instrument, and to apply it practically. 
In the first place, there is no doubt that not only when the 
language of the instrument is such us the Court does not under
stand, it is competent to receive evidence of the proper meaning 
of that language, as when it is written in a foreign tongue ; but it 
is also competent, where technical words or peculiar terms are 
used, or, indeed, any expressions which at the time when the

(o) Jolly v. Yoiini/, 1 Esp. lS(i; Simpson v. MuryiUon, 11 Q. It. 
t.
(p) Ford v. Yates, ‘2 Man. & G. 549.
L.E. Y Y
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instrument was written had acquired an appropriate meaning, 
either generally or by local usage, or amongst particular 
classes. . . . This description of evidence is admissible in order 
to enable the Court to understand the meaning of the words 
contained in the instrument itself, by themselves, and without 
reference to the extrinsic facts on which the instrument is intended 
to operate ” (#/).

When a document is in a foreign language, the Court 
requires a translation hy a competent translator ; and 
if there are technical expressions in the document, 
expert evidence must he given to explain to the Court 
what meaning those words would convey to people in 
whose language the document is written (r). Before 
admitting evidence of the secondary meaning of a word, 
the Court must be satisfied from the instrument itself, 
or from the circumstances of the case, that the word 
ought to lie construed not in its ordinary and primary 
signification, hut according to its secondary meaning (*). 
Thus, extrinsic evidence was received to explain the 
meaning of the phrase, “ Godly preachers of Christ’s 
Holy Gospel,” and to show that according to the usage 
of a sect to which the grantor belonged, the grant was 
intended for that sect(f). So, such evidence has been 
received to explain the meaning of the phrase “ across 
a country ” in a steeplechase transaction («) ; that 
“ close,” hy local usage, signified “ a farm ” (t>) ; and 
that a contract to pay an actor so much a week was a 
contract to pay only during the theatrical season (j-). 
So, also, it has lieen received to explain the local 
meaning of “good” or “fine” barley(i/), to identify 
the property described in a contract of sale as “ my

(q) 9 ( i. & F. 355.
(r) See Chateuay v. Brazilian Telegraph Co., [1891] 1 Q. It. 79; 

cf. l)i Sora v. Phillipps, 10 H. L. ('as., at p. <>33.
(«) See the judgment of Fry, J., in Holt A* Co. v. Collyer, 16 Ch. D. 

718.
(<) Shore v. Wilson, 9 Cl. & F. 335.
(n) E»<nia v. Pratt, 3 Man. & O. 759.
(r) Richardson v. Watson, 1 It. & Ad., at p. 799.
(./•) tfront v. Maddox, 15 M. & \V. 737.
(y) Hutchinson v. Bo inker, 5 M. & W. 535.



house in town,” or to define the quantity of wool sold 
ns “ your wool ” (z) : and, generally, in all cases where 
the signification of a particular phrase is unsettled and 
variable in its nature, and where it is liable to have 
different senses attached to it in different places.

Usage or custom is also admissible to explain and 
control, hut not to contradict, a written instrument, such 
as a contract. It may lie admissible to explain what is 
doubtful ; it is never admissible to contradict what is 
plain (a). Thus, wherever the language of a written 
instrument is so clear that there can be no reasonable 
ground for construing it as subject to a custom, or 
where, although the language is ambiguous, the custom 
itself is uncertain, the writing must be construed strictly 
according to its literal terms (It).

On the general principle, it has been held allowable 
to show that, by the custom of the country, a provision 
in a lease as to ten thousand rabbits signified twelve 
hundred to the thousand (<•) ; and that where nothing is 
said in the lease, the outgoing tenant is entitled to the 
away-going crop (</). In such cases it will be for the 
jury to find whether such word or phrase is in fact used 
with a technical or local meaning, and if so, what that 
technical or local meaning is, and the judge in con
struing the document will give that word or phrase that 
meaning. If the jury find it is in fact not used with a 
technical or local meaning, then it is for the judge to 
give it its proper legal signification and construe the 
document accordingly. Thus, where an auctioneer sued 
for a sum which he was to receive under a written con
tract, only if he sold “ within two months," it was held, 
that, in the absence of admissible extrinsic evidence this

(z) Mactl'tMilrl v. Loni/bottom, 2!) L. J. (j. B. 25tt.
(a) Per Lord Campbell in Hal! s.Jnmon, 4 E. & B. 500; pee The 

Nifa, [1892] V. 411.
(b) In re Strum/, 8 (’. B. 502; lfnr*t v. Vnliurne, 18 ('. B. 141.
(#•) Smith v. Il’tVww, .‘l*B. A: Ad. 728.
(«) \Viijijle8tvorth v. Iktllieon, 1 Doug. 201.

CONSTRUCTION OK DoCVMKNTR. MO

Y Y 2



651 Construction ok Documbnts.

meant in (mint of law two lunar months, anil that, 
unless the context, or the circumstances of the contract, 
showed that the parties meant two calendar months, 
the conduct of the parties to the written contract alone 
was not admissible to withdraw the construction of a 
word in it which had a settled primary meaning from 
the judge and transfer it to the jury (<•). In general, 
where there are two alternative constructions, both of 
which are possible, evidence of usage will lie received to 
determine which is the right one (/). Thus evidence 
was admitted to explain the ambiguous word “ shares " 
in a memorandum of association (g). Hut in order to 
admit extrinsic evidence the phrase need not he ambiguous 
on the face of it (ft).

Where a doubt is raised by evidence upon the 
meaning of a written contract, or where the contract 
contains words which have more than one meaning (i), 
to remove such doubts, extrinsic evidence is admissible 
of the usage or course of trade at the place where the 
contract is made, or where it is to he carried into effect. 
Thus, evidence is admissible to show that in the trade 
the word “ bale " means a “ bale" of a particular kind 
having a definite weight (A1) ; that the words “wools" 
and “ bankers " have a special meaning in the trade of 
the person who used them (/) ; to explain the meaning 
of “ regular terms of loading ’’(m), “ lay days," and other 
terms used in the shipping trade. So, where the ques
tion was whether goods were to be liable to freight 
according to their weight at the place of shipment, or 
according to their expanded weight at the place of con
signment, the terms of the charter-party were construed

(r) Simpson v. Maryitson, 11 Q. B. 2.'$.
(/) ! Tackett v. Royal Kxchanye Assurance ('o. 2 C. & J.,at p. 249. 
(</) Mason v. Motor Traction Co., [1905] 1 Vh. 419.
(//) Ter Blackhukn, •).. in Myers v. Sari, .'1 E. & E., at p. .‘$19. 
(i) Hackle, v. Km op, !.. II. 2 Ex. 125, .'$.'$.'$.
(/.•) (iorrisscn v. Terrin, 2 ('. 1$. (n. s.) 681.
{I) (iolilet v. lleechey, 2 Ruhh. & My. 624.
(m) Leiilemann v. Schultz, 14 C. B. .'$8.



Construction of Documents. 6 52

by extrinsic evidence that the usage was to measure the 
goods according to their weight at the place of ship
ment (m) ; and where the question was as to the date of 
the arrival of the ship at the port named in the charter- 
party, evidence was admitted to show what spot in the 
port must lie reached liefore, by the usage of the port, it 
was considered that the ship had arrived (»).

Again, it may he shown that by the usage of trade an 
inferior kind of palm oil answers to the description of 
“ beat palm oil "(p) ; or that by the custom of the 
building trade the words “ weekly accounts ” refer to 
regular day work only (7) ; or that credit “ for six or 
eight weeks ” does not necessarily give the whole eight 
weeks for payment of goods (r). Evidence of surrounding 
circumstances is admissible to show that a guarantee was 
intended to lie a continuing one where this was not 
obvious from the language of the document taken by 
itself (s).

But the custom cannot prevail over the express words 
of the instrument (#), and therefore evidence of a custom, 
inconsistent with an arbitration clause in a bought note, 
was held inadmissible («). Whenever the parties have 
come to an express contract, this will preclude any 
implied contract, in spite of any custom in the trade (.r). 
It seems that no trade usage will be binding on a party 
unless he knew, or under the circumstances must be 
taken to have known, of its existence, and contracted 
with reference to it (.</)• The mere habit of affixing a 
special meaning to words in one class of contracts cannot

(//) HmtUmUy v. Forbes, Ô Bing. N. ( 121.
(n) Norden v. Onnpsey, 1 C. P. I). GÔ4.
(/<) I.nras v. Ilristow, K. B. & E. 907.
(</) Myers v. Sari, î> E. & E. .'{00.
(r) Aslt/orth v. lleilford, L. U. 9 ( 1*. 20.
(s) Hr (field v. M ration's, E. II. 4 C. 1*. 595.
(0 Jilarkett v. /loyal Exchange Assurance Ho., 2 ('. & J. 244 ; Host 

v. Pom ye, 8 0. B. (n. a.) 538.
(//) Harrow v. Oyster, 13 Q. B. 1). 63Û.
(.» ) Cutter v. Powell, 2 Sm. L. C. 1.
(y) Kirchner v. Venus, 12 Moo. V. C. 301.
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amount to a custom of trade, so as to control a written 
agreement (*).

Hut this rule only applies where the word in question 
is understood in the special sense by a large number of 
people who reside in the particular locality or are 
engaged in the particular trade ; and it will not l>e allow
able to show that a party used the term in a sense 
peculiar to himself and opposed to its local and conven
tional usage. Thus, where a testatrix was in the habit 
of treating certain shares as “ double shares,” evidence 
of this was not allowed to influence the construction of 
her will, Sir W. I’aok. Wood, V.-C., saying:—

“I must take things to lx* us I find them, and I cannot ullow 
particular expressions, said to have been used by this testatrix, 
to prevail where they are not the general language universally 
applicable to the particular subject-matter ” («).

fi. Again, apart from any local or trade custom, there 
are words iu ordinary English which have both a strict 
or more proper meaning, and also a loose and popular 
meaning. To such words the judge will give their strict 
meaning, unless it he clear that the writer used the word 
in its popular meaning. Extrinsic evidence is admis
sible to show that the writer did so use the word (6). 
Thus “lands" before the Wills Act meant freeholds 
only, not leaseholds, unless there were no freeholds; and 
“children" in a will always means legitimate children, 
unless, on the facts being ascertained and applied to the 
words of the will, some repugnancy or inconsistency 
would result from so interpreting it(r).

The strict sense of a word is its legal sense; and if it 
he intelligible in this sense, it cannot he varied or 
explained by evidence that it was used by the party in a

(z) Abbott v. Hates, 21 W. ]{. 101.
(«) Mil tan I v. Itailen, L. K. 1 K<j.,at p. .'$82: and Keeper Blackburn, 

J., in tirant v. tirant, L. H. ü < 1*., at ]>. 728.
(b) Haul,- of Xeie Zealawl v. Simpson, [1000] A. 0. 182.
(<•) l‘er Lord Sbi.houne in horin v. Ihnia, L. 7 11. L. ô77.
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popular sense, or in one peculiar to himself (</). Thus, 
if a man devises freeholds to his “ children ’’ and he has 
liotli legitimate and illegitimate children, only the former 
will take ; extrinsic evidence cannot he received to show 
that he intended that his illegitimate children should 
also take. But, where there are no legitimate children 
to take, the illegitimate will. So, where there is a devise 
to “children,” and the evidence shows only one legiti
mate child, and children who are illegitimate, the latter 
will take equally with the former («*). In such a case the 
extrinsic evidence of a collateral fact is strictly admis
sible to explain a written instrument which would other
wise have no meaning. Where a testator uses a word 
capable of many meanings, such as “ issue ” or “ nephews 
and nieces " (/), it must he gathered from the will in what 
sense he has used it (y).

But although extrinsic evidence is admissible to explain 
a written document, it does not follow that declarations of 
intention by the parties will he received. In almost all 
such cases the extrinsic evidence will be confined to 
collateral and surrounding facts, which are so connected 
with the substantial issue that they reasonably afford 
data to aid the Court or jury in construing the language 
of the documentai). They must not he personal declara
tions of the party, hut distinct incidents, which may he 
presumed to have been present to his mind at the time 
he wrote the words (i).

7. The law recognises, according to the authority of 
Lord Bacon, two kinds of ambiguities in written instru
ments, viz., [latent and latent.

A patent ambiguity is said to exist when the instru
ment, on its face, is unintelligible, as where a gift is

(if) Seo per Blackbviin, J., in tirant V. Grant, L. E. 5 C. V-, 
at [i. 7‘JN.

(t) GUI v. Shellei/, 2 I’hill. 7i7.‘i.
(f) hi re Goreeïli», [1900] ‘2 Vh. .'till.
(;/) Keni/on v. Ilirhe, [1900] l I'h. 417.
(A) Smith v. Thmnpmm, 8 V. It. 44.
(•) This mutter is dealt with later under “ Wills,"/««l, pp. 502,50.'!.
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made In will, and a blank apiwars in the place of the 
name of the devisee or legatee. In such a case extrinsic 
evidence is wholly inadmissible to show who was intended 
to he the devisee or legatee ; for, if it were admissible, 
it would he tantamount to permitting wills to he made 
verbally. Nevertheless if a Christian name is stated in 
a will, followed by a blank for the surname, extrinsic 
evidence will he admitted to show whom the testator 
intended to designate (k). And generally, although a 
complete blank in a will cannot he tilled up, a partial 
blank may be explained by extrinsic evidence (/). Such 
evidence has also Iteen admitted to rebut the presump
tion against an executor taking the residue beneficially, 
where a specific legacy is left to him and where the 
frame of the will also strengthens this inference (m).

Although extrinsic evidence is not admissible to 
explain a patent ambiguity, nevertheless it is open to 
the Court to study the document as a whole, and to ascer
tain from the context, if possible, what was the word 
which the writer has omitted. Thus, in Mourmaiitl v. 
Le Clair(h), the action was brought on a hill of sale to 
secure a loan of 170 and interest at Is. in the pound 
per month, which stipulated that the principal and 
interest should he repaid by monthly instalments of 
“ seven ” on a certain date in each month. It was held, 
that as, having regard to the amount of the monthly 
interest, the bill of sale could only he paid off if the 
repayments were at the rate of 17 per month, the bill 
of sale was not rendered invalid by the omission of any 
unit of monetary denomination after the word “ seven,” 
and was not void as not being in accordance with the 
form in the schedule to the Bills of Sale Act, 18H2.

Un the other hand, where a written instrument is

(k) In the (iootlt of be Jtoaaz, 2 1\ I >. 00.
(/) In the Entate of Huhbuvk, [1905] 1*. 129.
{in) ('<iiii/> v. Coe, .*11 <’h. 1). 4M).
(w) [190.1] 2 K. 11. 210.
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intelligible on the face of it, but a difficulty arises from 
extrinsic circumstances in understanding and carrying 
out its terms, the ambiguity is said to be latent, and 
extrinsic evidence will lie admissible to explain and 
apply those circumstances, so as to reconcile them to the 
terms of the writing. The difficulty which has lieen 
raised by evidence of extrinsic circumstances may also 
be solved by such extrinsic evidence. Thus, where the 
words as they stand are quite clear and intelligible, hut 
it is shown to the Court that they can apply equally well 
to two or more jwrsons or two or more things, this is a 
latent ambiguity, and parol evidence will be admissible 
of all the surrounding circumstances. This is not con
tradicting the document, because each answers the 
written words equally well.

Such evidence is admissible only to explain, and not 
to vary the document. Thus, in UiJilnheilc v. Snan (</), 
Parks, B., said :—

“ You cannot vary the terms of u written instrument by parol 
evidence ; that is a regular rule ; but if you can construe an 
instrument by parol evidence, when that instrument is ambiguous, 
in such a manner as not to contradict, you are at liberty to

To the same effect are the following remarks of Sir 
James Wiobam (j>) :—

“A written instrument is not ambiguous because an ignorant 
and uninformed person is unable to interpret it. It is ambiguous 
only if found to be of uncertain meaning when persons of com
petent skill and information are unable to do so. Words cannot 
be ambiguous because they are unintelligible to a man who cannot 
read, nor can they lie ambiguous merely because the Court which 
is called upon to explain them may be ignorant of a particular 
fact, ail, or science, which was familiar to the person who used 
the words, and a knowledge of which is therefore necessary to 
a right understanding of the words he has used.”

In an action arising out of a contract to accept 
goods which were to arrive by a particular ship, it

(<#) 1 Ex., at p. IdS.
{/•) On Extrinsic Evidence in Aid of the Interpretation of Wills, 

2nd od., p. i;to.



557 Construction of Documents.

appeared that tliere were two ships of the same name, 
ami parol evidence was admitted to show which ship 
was meant (</). Sa it lias lieen held, in spite of the pro
visions of the Statute of Frauds, that extrinsic evidence 
was admissible to prove who was the buyer and who the 
seller in a memorandum or note of the sale of goods (r), 
and what is the subject-matter of a written contract 
to sell twenty-four acres of land (»). Where the 
defendants had by a deed covenanted to pay the plaintiff 
a royalty on all articles manufactured or sold “ under 
the powers hereby granted," hut the deed did not on the 
face of it disclose what the powers were, it was held to 
create a latent ambiguity on the face of the deed, and 
extrinsic evidence was admitted to prove what was 
intended by the parties (0- So. parol evidence has been 
admitted to show whether an instrument was intended 
as a deed poll or as a will (i<).

8. Having thus settled the meaning of each word, the 
judge will proceed to construe the document as a whole, 
not divorcing isolated passages from their context, hut 
giving due weight to every part. He will, if possible, 
avoid a construction which will render any portion of the 
document nugatory or meaningless.

Although the dispute between the parties may he 
limited to the construction of a particular clause, never
theless the same words may occur in other portions of 
the document, and it is obviously right to refer to these 
other portions, as they may throw light on the true 
meaning of the clause in dispute (x). So the operative 
part of a document may be prefaced by recitals, which 
will often furnish an excellent test for discovering the

('/) /’"ffl?9 V. Wiehelhaus, 2 II. iV 908.
(/) Xnrell v. Hail/uni, L. K. .‘I 1‘. .*>2.
(*) riant v. Ilanrue, [1897] 2 < h. 281.
(/) llmlen v. IjhhIou Small .1 nun t'u., hi 11. J. Q. H. 21.'$.
(#/) In the (Imain of Slinn, l."> l‘. I). 130. See further as to patent 

ami latent ambiguities in a will. /«»*/, pp. 382 it #»•»/.
(j) ll/innlell \. (Hailstone, 11 Sim. 188.
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real intention of the parties and thus enable the Court 
to arrive at the true meaning of the operative part (//).

Parties, however, often till up printed forms of wills 
or contracts (<>.;/., charter-parties, hills of lading and 
policies of assurance). In construing these the Court 
naturally attaches more importance to the words which 
have been written in than to the printed words of the 
form U) ; for the former are the words of the parties them
selves. Nevertheless, it is still the duty of the Court, if 
possible, to construe the document as a whole, giving 
weight to both the printed and the written words. It is 
only where the written words are irreconcilable with the 
printed form that the written words will prevail («).

Thus, in lladelry v. Coumlidateil liank(h), in which 
case the Court had to construe a deed which was alleged 
to constitute a partnership, Cotton, L.J., said:—

“ When the participation in profits arises from u clause in an 
agreement entered into between the parties, it is wrong to sax’ 
that this is prima facie evidence of a partnership, because you 
must look not only to that stipulation, but to all the other stipula- 
lations in the contract, and determine whether on the stipulations 
of the contract taken as a whide you can come to the conclusion 
that there is a partnership—that there is a joint business carried 
on on behalf of the two—or whether the transaction is one of loan 
between debtor and creditor, a loan secured by giving a certain 
interest in the profits.”

North, J., referring to this decision in Iktviii v. 
I hi ri* (c), said :—

“ It is true that that case was decided before the Act of 1890(d) 
was passed, but the Act seems to me to give effect to what was 
there laid down. . . . Adopting then the rule of law which was 
laid down before the Act, and which seems to me to be precisely 
what is intended by sect. ‘2, sub-sect, il, of the Act, the receipt by 
a jierson of a sham of the profits of a business is prima facie 
evidence that he is a partner in it, and, if the matter stops there,

(//) Walsh v. T reran ion, 15 Q. B. 733.
(z) Robinson v. French, 4 East, 130, p. 13Ü.
(a) dunn v. Tyrie, 6 1$. & S. 298; Jessel v. Hath, L. R. 2 Ex. 

207.
(/») 38 (h. L>., at p. 250.
(<•) [1894] 1 <’h.. at pp. 398, 399.
(d) 53 & 54 Viet. c. 39.
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it is evidence upon which the t 'ourt must act. Hut. if there are 
cther circumstances to Is1 considered, they ought to he considered 
fairly together ; not holding that a partnership is proved by the 
receipt of a share of profits, unless it is rebutted by something 
else; hut taking all the circumstances together, not attaching 
undue weight to any of them, hut drawing an inference from the 
whole.”

Thus, as we have seen, the word “ close " may, by the 
custom of the country in which the testator resided, lie 
extended to cover a whole “ farm," but if it appear that 
in other parts of the will the word was employed in its 
technical legal meaning of an enclosure, it is only 
reasonable to conclude that it liears the latter meaning 
throughout the whole will, and no parol evidence to show 
the contrary will lie admitted.

This rule is also illustrated by the decision that where 
a party gives a portion of a writing in evidence, the 
adverse party is entitled to have read all other passages 
which are connected with, or construe, control, modify, 
qualify, or explain, the passages which have lieen read ; 
but not distinct passages, or passages which are irrele
vant to, or not explanatory of, such first-mentioned 
passages (<>).

It may be convenient to add here a few remarks on 
alterations and interlineations in a document. Extrinsic 
evidence is not only admissible, hut necessary, to explain 
any alteration or interlineation that may appear in a 
written instrument. Such evidence does not vary the 
transaction, but only proves the condition of the docu
ment when it first came to have an effect in law(/). 
As a general rule the party tendering it in evidence 
must account for the alteration (</). If it appears to 
have been made contemporaneously with the instru
ment, or if it was made subsequently to its execution, 
with the privity of the parties, and there is no fraud 
upon, nor invasion of, the stump laws, its validity may

ff) bar by v. (hisilry, 1 II. & N. 1.
( / ) tftnrurt v. Kthioiren, I». It. If ( V. .‘$11.
(</) ('lifjfunl v. Parker t *2 Mun. & U. HO!».
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Ini maintained, provided it is an immaterial altera
tion (//) ; but not if the alteration is material (i). What 
is immaterial depends to a great extent ii|H>ti the nature of 
the particular instrument ; hut if the date (/.), or amount, 
or time of payment of a bill of exchange be altered (/), 
or a joint responsibility is converted into a joint and 
several responsibility (w), the instrument will lie void, 
unless the alteration was made by consent of the parties ; 
and equally so, although made with consent, if the stamp 
laws are infringed (11). Where a bill has been altered 
with the privity of an indorser and his indorsee, but 
without the privity of the acceptor, the latter is dis
charged (<>). The same rule bolds when the alteration is 
accidental (p), or by a stranger without the privity of 
either party (</). Parol evidence may be called to show 
that a variation between a bought note and a sold note 
is immaterial (»•).

In the case of wills, s. 21 of the Wills Act, 1837, 
provides that no obliteration, interlineation, or other 
alteration made after execution shall have any effect 
except so far as the words or effect of the will before 
such alteration shall not be apparent, unless such 
alteration is executed as provided by the section.

The foregoing rules govern the construction of 
all documents—of wills and Acts of Parliament as 
well as of deeds, contracts, and other commercial 
instruments. Hut special rules apply to certain

f h) hi re Homjnte and Osborn's Contract, [1902] 1 Ch. 4Ô1.
(t) Huff el l v. Hank of Fngland, 9 ( j. 11. 1). 555.
(A*) Clifford v. Parker, 2 Man. & (r. 909.
(/) Warrington v. Karh/, 2 K. & It. 703.
{in) Alderson v. hangdale, .‘i It. & Ad. 600.
In) herring v. Hone, 4 Bing. 2S.
(o) Master v. Miller, I Sm. L. 790. 
ip) Harchfield V. Moore, It K. tV B. 083.
(<y) Davitlson v. Cooper, Ht M. & W., at p. 352; Croockewit v. 

Fletcher. 1 H. & N. 893.
(r) Holmes v. Mitchell, 7 C. B. (N. S.) 361.
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particular classes of documents ; and these we will 
proceed to discuss.

11 Hit iiiiil I teeth.

Ill the ease of wills certain special rules have 
been laid down by the Court of Chancery and by 
statute which settle the construction to Ik* placed 
upon certain words and special phrases when they 
occur. Hence the same word or phrase may have 
one meaning in a will and another in a deed. Thus 
a devise “ to A. ” nimplieiler will pass to him the 
testator’s whole property in the land (.<) ; the same 
words in a deed will convey only a life estate. So 
certain words which in a will imply an estate tail 
will not be so construed if they occur in a deed.

But apart from these special provisions a will 
must lie construed according to the same general 
principles as other documents. The judge will 
endeavour to arrive at the intention of the testator 
by studying the language of the will. If the 
meaning of that language is clear it must 1m> 
followed, however improbable it may seem from 
extraneous matters that the testator intended so to 
dispose of his property. No parol evidence is 
admissible to override the words of the will if they 
bo clear and unambiguous : or, in the words of 
Jo yen, J., in In re (iUminyton (/) :

“ Parol evidence is not to be resorted to except for the purpose 
of proving a fact which will make intelligible something in the 
will that, without the aid of extrinsic evidence, would not be 
intelligible.”

(*) Wills Act, 1837 (7 Will. IV. & 1 Viet. c. 26), s. 28; and see 
Conveyancing Act, 1882 (4Ô & 46 Viet. c. 69), s. 10.

t ...... i 2 « ii . at p. 314.



Wills and Deeds. 562

If, however, any clause in a will is fairly capable 
of more than one meaning, then the judge will in 
the first place study the rest of the will, and by the 
light derived from this he may he able to deter
mine which of the various meanings the testator 
really intended his words to bear. It may appear 
from the rest of the will that the testator had, so to 
speak, a language of his own, that lie used the 
word “niece ” to include a great-niece or his wife’s 
niece (m).

Should the context, however, throw no light 
upon the matter, then ex necessitate rei a certain 
amount of extrinsic evidence is admissible to 
enable the judge to discover the testator’s intention.

If there be a patent ambiguity in the language 
of a will, the defect cannot be cured by parol 
evidence. But if the facts disclose a latent 
ambiguity, some parol evidence is admissible to 
remove the difficulty which parol evidence has 
raised. Thus, if there is no one who exactly answers 
to the description given in a will of an intended 
legatee, but there arc two or more persons, any one 
of whom the testator may have intended so to 
benefit, pared evidence is admissible of all the 
“ surrounding circumstances,” in order to place the 
Court so far as possible in the position in which the 
testator stood when he dictated his will. In such 
a case evidence may be given of the relationship of 
each of the claimants to the testator and of the 
degree of their intimacy with him, but not of any 
parol declarations made by the testator in his life-

(u) Sop, for instance, Stringer v. (ianh'ner, ‘27 Beaw 35 ; and In 
re i'orsellis, [1906] ‘2 Ch. 316.
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time as to his intentions to benefit this or that 
jterson (x) ; nor can tlie instructions to his solicitor 
to prepare his will or any draft of it be produced 
and i " ; but if a statement made by the
testator as to his various relatives is admissible on 
other grounds, it will not be excluded merely 
because it is contained in such instructions (r). If, 
however, the testator in the will alludes to any of 
his relatives or friends by a js't name or a nick
name, parol evidence is admissible to show the 
identity of the person whom the testator in his 
lifetime was in the habit of calling by that 
name (a).

But when there are two or more persons or 
things, and each of them exactly answers to the 
description in the will, then all manner of parol 
evidence is admissible (/<), for the language of the 
will is complied with whichever person receives the 
legacy or whichever thing passes under the bequest. 
This is called a ease of equivocation.

Nevertheless, the real question always is, What 
do the words of the will mean '.J Not, What do we 
suppose the testator intended ? The Court assumes 
that the testator read his will and understood it. 
It will not, therefore, admit any extraneous evidence 
of his intention (except, as we have just said, in 
cases of equivocation). The intention expressed in 
the will is taken conclusively to be the intention of 
the testator.

(x) l)oe v. Iliscorl-s, ,j M. <V XV.
(.»/) Strinyer v. Dor diner, 27 ltcav.
(z) /n re O/ner, [1W)9J 1 Ch. 60.
(a) Lee v. Lain, 4 llaro, at p. 251.
(/>) ('hotter v. Charter, L. H. 7 H. L. .*J64.
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If on reading a will there is any doubt as to the 
meaning of the testator’s language, evidence is always 
admissible of the circumstances surrounding the testator 
at the time of making his will (<•), so as to put the 
Court “in the shoes of the testator." Thus the Court 
should be informed as to what property the testator 
owned at his death, its tenure or other nature, and, 
where material, the date at which the testator acquired (cf ).

A familiar illustration of this doctrine is cited from 
Lord Bacon, where a man devises his manor of 8. to 
J. F., and it turns out that he has two manors answering 
the description, North 8. and South 8. In such 
cases it mav be shown by extrinsic evidence which 
manor was intended to pass (e). In a case, where a 
testatrix by her will bequeathed £4.000 to C. “for the 
charitable purposes agreed upon between us,” the Court 
of Appeal held that an affidavit by C. was admissible to 
show what the charitable purposes were, but not to 
show that only the income of the £4,000 during his life 
was to be devoted to the charitable purposes, as that 
would contradict the will (/). In another case, a testator 
had given to his wife all his property for life, and added : 
“ I desire and empower her by her w ill, or in her life
time, to dispose of my estate in accordance with my 
wishes verbally expressed by me to her." Joyce, J., 
held that parol evidence was inadmissible to show what 
those wishes were, and that the clause quoted aliove was 
void for uncertainty (y). The distinction between these 
two cases is that the former was one relating to a power, 
and the general rule is that extrinsic evidence of a 
testator's intention is inadmissible to aid the construction

(r) Itayner v. Jtaytier, [1904] 1 (h. 170; hi re tient, [1905] 1 Ch. 
380.

f</) In re Gibbs, [1907] 1 Oh. 465.
(e) lh,e v. Needs, 2 M. & W. 121» ; Ubketls v. Tvrtniand, 1 II. L. 

Cas. 472.
(/) I/nrtable v. Crawtoiyl, [1902] 2 <’h. 793.
(</) Httley v. 1 Utley, [1902] 2 Ch. 806.
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of his will (/<) ; hut where, on the construction of the 
words of the will, it presumption arises, extrinsic evidence 
is admissible to rebut such presumption (»).

When declarations of a testator are admissible, it is 
immaterial that they were made some time after the 
execution of the will (A), or before it (f), and they are 
admissible to prove the contents of a lost will (w). In 
Quick v. Quick (n), Lord Penzance held that the 
declarations of a testator made after the execution of a 
lost will, were not admissible to prove its contents 
This case was, however, overruled by the majority of the 
Court of Appeal in Sugden v. St. Leonard$, which held 
that the declarations of a testator, written and oral, 
both before and after the execution of his will, are, in 
the event of its loss, admissible as secondary evidence 
of its contents, Mellikh, L.J., dissenting as regards 
declarations made after execution. A similar question 
was under consideration in the House of Lords in 
U'oodnard v. Qouhtone (o), but was not decided. The 
learned lords present took the very inconvenient course 
of saying that, under the circumstances of that case, the 
question did not arise for determination, but that they 
desired to leave the question open, should it thereafter 
come before the House for decision ; and the Lord 
Chancellor in his judgment expressed considerable 
doubts as to the correctness of the decison of the 
majority of the judges of the Court of Appeal in Sngdcn 
v. St. Leunaidt. The result is, that the decision of the 
Court of Appeal stands, and is binding on inferior Courts, 
in spite of the cloud cast over it by the House of Lords.

(/<) Doe v. lliscihl*, 5 M. & W. .‘MW; cf. Stanley v. Stanley, 2J.it 
11. 401 ; lhslwp v. Uult, [10<Nl] 2 < h. «20.

(t) Tuaaud v. Tussaud, 0 Ch. I>. 303.
(k) Dot v. Allen, 12 A. & E. 455.
(/) Lanyham v. Sand/ord, 10 Vos. 040.
(m) Snyden v. Lord St. Leonards, 1 1*. D. 154 ; (iould v. Lahts, 0

P. I). 1.
(n) 3 Sw. & Tr. 442.
V#) 11 Aj*p. Vos. 400.
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But it has been held that this case does not alter the 
old rule that the fact of the execution of a will cannot 
he proved by the declarations of the testator (p).

Where a will has been torn up without the authority 
of the testator and subsequently pieced together, hut cer
tain fragments are missing, so that there are gaps in the 
document, the Court will not order the missing words to 
he inserted in the probate, but if secondary evidence ia 
produced which satisfies the Court what the missing 
words were, it will allow a document setting them out. 
to he annexed to the probate (»/).

Verbal statements made by a testator, in and about 
the making of his will, when accompanying acts done 
by him in relation to that subject, have been held 
admissible in evidence (r). A letter written to a testator 
by a solicitor, whether by way of advice or statement, is 
inadmissible for the purpose of construction of the will (*).

A witness cannot be asked what a testator said about 
property, not distinctly devised, in order to show it was. 
intended to pass with other property devised (t). Where 
the testator was in the habit of calling persons by nick
names or wrong names, and these names appear in hia 
will, they can only be explained and construed by the 
aid of evidence to show the sense in which he used 
them, just as if his will was written in cipher or in a 
foreign language (u). Thus, a bequest to “ Mrs. G." was 
upheld by evidence that the testator was in the habit of 
calling a Mrs. Gregg, “ Mrs. G." (a). Here the evidence 
was of a fact, not of a declaration. So, parol evidence is 
admissible to fill a partial blank (i/), or to show what

( ;-) .1 tkitifurti v. Morris, [18117] P. 40.
(y) dill v. dill, [1000] P. 137.
(rj Johnson v. Luford, L. 11. 1 P. & 1). 546.
(s) Vet James, L.J., in Wilson v. 07.«ry, L. It. 7 Ch., at p. 436. 
1 line v. I/nhbaril, 15 tj. It. 228.
(») Vtr Lord AiiINOBB in Dor v. Ilisrocls, 5 M. & W. 368.
(.r) Abbott v. Marier, 3 Yes. 148; of. Let v Vain,4Hare,at p. 251. 
t.vj In the Estate oj lltibbtuk, [1!H)5] P. 120; Mourmuud v. Le 

Clair, [1903] 2 K. 15. 216.
Z Z 2
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lands of the testator were reputed to lie in a parish, in 
order to construe a devise of lands in the parish (z) ; but 
where the testatrix, after a specific devise to “ my niece, 
A. B." (who was in fact her husband’s niece), left her 
residue to “ all my nephews and nieces," Jessel, M.H., 
refused to admit A. B. to participate in the residue (u). 
Where the testator appointed his “ nephew, A. B.” 
executor, and his own nephew and his wife's nephew 
both bore that name, extrinsic evidence was admitted to 
show that the latter was the person designated (b). But 
where a testator left a legacy to his “ niece E. W.,” and 
neither he nor his wife had any niece, but bis wife had 
a legitimate grandniece, E. W., and an illegitimate 
grandniece, E. W„ evidence to show that the testator 
intended the latter was rejected on the ground that, 
under the circumstances, there was no latent ambiguity 
as there would have been had both been legitimate (r). 
To identify the person or thing intended as the object 
or subject of the testator’s bounty the Court may inquire 
into every material fact, and all extrinsic circumstances 
known to the testator as to bis family and affairs ; but 
extrinsic evidence of the testator's intention is admissible 
only in the event of there l>eing more than one person 
or thing answering equally well to the description he 
has used (<f). In cases such as those under consideration 
the testator's own declarations are probably inadmis
sible (t). Punctuation in a will must be disregarded (/).

A will may refer to another document in such a 
manner as to incorporate it ; but for this purpose the 
other document must be clearly identified by the will

(z) Amtee v. Xelint, 1 II. & N. 225 ; In re Qlauimjton, lila»siinjtnn 
v. Follett, [19(H)] 2 < h. 311.).

(a) HVfs v. I!>//«, L. H. IS Eq. 501.
(b) tirant v. tirant, L. R. 5 ('. P. 727.
(r) hnjham v. Itai/ner, [1S94] 2 Ch. 85.
(it) Charter v. Charter, L. R. 7 II. L. 364.
(i) Per Sir F. H. Jeune in In the lintels <f Chappell, [1894] P. 98.
(/) Per Lord WesTBVRY iu Hanlon v. tIonian, L. R. 5 II. L., 

nt p. 276.
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and must be in existence at the time the will is executed. 
If it is not clear from the words of the will whether the 
document to which it refers is then in existence or will 
come into existence at some future time, no parol 
evidence is admissible to incorporate any document (y). 
As Lord Eldon said in Smart v. Prujean (h) :—

“The rule of law is that an instrument properly attested, in 
order to incorporate another instrument not attested, must describe 
it so as to be a manifestation of what the paper is, which is meant 
to be incorporated, in such a way that the Court can be under no 
mistake.”

And Lord Kingsdown, in Allen v. Maddock(t) said :—
“ A reference in a will may be in such terms as to exclude parol 

evidence, as where it is to papers not yet written or where the 
description is so vague as to be incapable of being applied to any 
instrument in particular.”

It is impossible in this volume to give even the 
most meagre outline of the special rules which have 
from time to time been laid down in our Courts of 
Equity for the true interpretation of particular 
clauses in a will. The decisions on such points in 
our law reports are very numerous, and not always 
consistent. The reader is referred to the well- 
known works of Messrs. Vaughan Hawkins and 
Theobald. The rules us to the construction of 
wills and deeds differ in one important particular. 
If a deed contains two clauses which are so clearly 
inconsistent with each other that they cannot be 
reconciled, the former clause will prevail. In a 
will, however, the latter clause will prevail ; it is 
supposed to represent the testator’s latest intention.

We may also mention three other rules applicable 
to the construction of a deed ; if the recitals are

Cv) University Col I > ye of North Wales v. Taylor, [1908] P. 140.
(h) ti Ves., at p. 56Ô.
(#) 11 Moo. P. C., at p. 4M.
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clear and the operative part is ambiguous, the 
recitals govern the construction (k) ; if the recitals 
arc ambiguous and the operative part is clear, the 
operative part must prevail ; if both the recitals 
and the operative part arc clear, but they are 
inconsistent with each other, the operative part is 
to be preferred (/).

Again, in a lease the habendum is the operative 
clause, and will decide the length of a term in 
preference to the reddendum, should these two 
clauses differ. For example, if the habendum of a 
lease says one hundred years and the reddendum 
says ninety-four years, the term will be held to be 
for one hundred years ; and if there be any 
discrepancy between a lease and its counterpart, 
the lease will prevail over the counterpart.

A curious problem on this point came before the 
Common Pleas Division in the case of Durcliell v. 
Clark (m). There the lease stated the length of the 
term in the habendum as ninety-six years, in the 
reddendum as ninety-nine years, while the counterpart 
had ninety-nine throughout ; and it was held that the 
demise was for a term of ninety-nine years.

5f>9

Grants and Contracts.

The construction of documents is for the judge ; 
though the jury will find any facts which may he neces
sary to enable the judge to construe the document. A 
copy of the document to be construed should he supplied 
to the Court, and the costs of such copy will be allowed (*)

(*) See ante, pp. 547, 558.
(/) Ex jmrte Ikons, 17 Q. B. I)., at p. 286.

^ i and see Matthews v. Smallwood, [1910]
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on taxation (n). When a document purports to be the 
record of the final intention and agreement of the con
tracting parties, no parol evidence, as we have seen (o), 
is admissible to contradict or vary its terms. Parol 
evidence is only admissible:—

(a) To show that the alleged contract is no contract 
at all, owing either to—

(1) Incapacity of the parties.
(2) Illegality of the consideration.
(8) Non-compliance with a statute which requires 

some special form.
(4) The parties not being ail iilem.
(5) The presence of fraud, mistake, or misrepre

sentation.
(6) The non-fulfilment of some condition precedent.
(7) The rescission of the contract.

It does not follow that because a document purports to 
contain the contract between the parties that it is a con
tract at all, or that it is in fact the only contract between 
them on the subject-matter in question.

Although parol evidence may not be given to vary, 
contradict, add to, or subtract from any contract 
contained in a document, it may 1* given to show 
that the document is no contract at all, or to prove 
collateral contracts between the same parties on the 
same subject-matter, which do vary, contradict, add 
to, or subtract from the contract contained in the 
document.

(b) To erplain—
(1) Foreign or technical terms used in the docu

ments and terms used in a sense peculiar to 
a locality, or to a particular trade ; or

(2) Latent as distinct from patent ambiguities. 
These distinctions have already been discussed (p).

(a) Re Houston, 89 L. T. 4G9.
(o) See ante, p. 181.
(p) See ante, pp. Ô48, 554.
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Apart from these cases in which parol evidence may l>e 
adduced to extinguish contracts or to explain their 
language, the construction of contracts follows the 
general rules which have already been laid down for 
other documents, and especially the fundamental rule 
that the parties must lie taken to have intended what 
they have written. The judge will always begin by 
studying the language of the document liefore him. It 
is only if such study fails that he will seek for an 
interpretation outside the four corners of the document.

In a recent case a question arose as to the inter
pretation to be put upon certain clauses in a mining 
lease, and it was held that in construing instru
ments which involve the severance of surface or of 
a higher seam and subjacent minerals, it is presumed 
that the owner of the surface or of the higher seam 
intends to reserve his common law right of support; the 
tmui of showing that this was not the intention of 
the parties to the deed lies on the mineral owner, and 
this onus is not discharged by the insertion in the lease 
of full powers of working and carrying away all the 
minerals, expressed in general terms, or of wide pro
visions for compensation. But when the mineral owner 
proves not only that the upper seam will not lie 
destroyed, but only injured to such an extent as will 
admit of comiiensation, and, further, that it is impos
sible to get the minerals at all without letting down 
the upper seam, all reasons for qualifying the general 
words of the lowers of working are gone, and if the 
terms of the instrument make it clear that it was 
the intention of the parties that subjacent seams should 
lie worked, it is a necessary implication that they in
tended that there should he a subsidence of superjacent 
strata (</).

(7) Itniter/'i/ I'n., I.hl. v. AYir //",kunll I'ollifrn I/.O/., [1909] 
1 va. 37. Affirmed in II. !.. (1910) 2ti T. L. H. 11.Y
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Indictment?.

In former times, when nearly every felony was a 
capital offence, indictments were always construed in 
tarnrem vita ; and resort w as had to many technicalities 
in order to save the life of a first offender. The degree 
of precision required in the statement of the crime was 
curiously minute ; one prisoner, for instance, escaped 
punishment because the colour of the horse which he 
had stolen was misdescrilied in the indictment ; and 
another who had stolen a pair of hoots was acquitted, 
because in the indictment the property had been described 
as a pair of shoes (r). It was laid down that an indict
ment ought to be construed against the prosecutor who 
preferred it. But in the present days of greater leniency 
this rule has been abandoned, and the Courts hold, as 
the late Lord Russell grimly said, that “ even in con
sidering the question of the validity of an indictment, 
one must have some regard to the ordinary interpretation 
of language " («). Indictments are no longer construed 
strictly in favour of accused |versons ; they must, like 
any ordinary document, be so interpreted lit res ina;tis 
raleat qunm pereat. Thus, if the language be capable 
of different meanings, it should lve construed “ in that 
sense in which the party framing the indictment must 
have used it if he intended his charge to be consistent 
with itself ” (t) ; that is to say, in the sense most favour
able to the prosecutor. In indictments, as in other 
instruments, surplus words may lie rejected, according to 
the maxim utile per inutile non ritiatnr. Should two 
entire clauses be contradictory, so that one of them must 
be rejected as surplusage, it is, us in deeds, the later one 
that must lie so rejected (a), not, as in wills, the earlier.

(r) See Archbohl, Criminal Heeding, glird cd., at p. (10, These 
cases, of course, were prior to the statute 14 Ac 1 ô Viet. c. 100.

(») H. v, Jameson, [1 SHti] 2 <1. It., at p. 420.
if) It. v. Stevens, .'/Hast, at p. 247.
(u) Wyatt v. Alanil, 1 Salk. 1124.
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Statute!.

It might have been expected that the interpreta
tion of a statute would be an easier task than the 
interpretation of a mercantile contract, or of a deed or 
lease. But in practice this is found not to be the case. 
The pressure necessary to secure the passing of a 
Bill through Parliament often induces the Govern
ment to accept amendments which are not in entire 
harmony with either the object or the language of 
the statute. It has been found necessary, therefore, 
to lay down certain canons for the construction of 
statutes. The object of these is to ascertain the 
intention of the Legislature—not to control that 
intention, or to confine it within limits which the 
judges may deem reasonable or expedient. The 
leading rules may be briefly stated thus :—

(i.) A statute must be taken to mean what it 
says (x). The intention of the Legislature must be 
gathered from the language which it has employed 
in the Act, and not from any extraneous source, 
such as statements made during the debates in 
either House, or conjectures as to the policy of the 
promoters of the Bill.

Under our constitution the office of declaring the law 
is separated from that of making it. It is not the 
province of a judge to speculate upon what in his opinion 
may lie most for the advantage of the community ; it is 
his duty simply to construe what Parliament has said. 
“ It is dangerous in the construction of a statute to

(x) See the judgment of Lord Esiieh, M.R., in Ilornsey Local 
Hoard v. Monarch, etc. Society, 24 Q. B. I)., at p. 5; and Unwin v. 
Hanson, [1891] 2 Q. B. 11 .i ; Alyoma ('entrai Rail. Co. v. R., [1903]
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proceed upon conjecture " (y). “ We cannot speculate 
upon the intentions of the Legislature which are neither 
expressed in terras nor conveyed hy implication ; our 
duty is to interpret the words of a statute according to 
their plain and grammatical meaning, when, as in this 
case, they are not controlled hy anything to be found in 
the context ”(z). “It is never very safe ground in the 
construction of a statute to give weight to views of its 
[>olicy which are themselves open to doubt and 
controversy ” (a).

The Court will, however, use the preamble for the 
purpose of ascertaining the intention of the Legis
lature (l>).

(ii.) If the words of the statute be plain and 
clear, it is not for the Court to raise any doubts as 
to what they mean. “ We cannot assume a mistake 
in an Act of Parliament ” (e). This is so, though 
“ anomalous and inconvenient ” results may 
follow (<f).

“If the words of the 
and unambiguous, then 
expound those words in 
The words themselves 
declare the intention of 
arises from the terms 
has always been held 
intention to call in aid

statute are in themselves precise 
no more can lie necessary than to 
their natural and ordinary sense, 
alone do, in such a case, best 
the lawgiver. But if any doubt 
employed hy the Legislature, it 
a safe means of collecting the 

t! e ground and cause of making

(ÿ) Her cur. in llartm v. Muir, L. R. 6 P. C., at p. 144 ; and see 
iSoittA Eastern Hail. Ce. v. Hail tray <’ominissioners, 50 L. J. U. II., 
at p. 203.

X*) V'er eur. in Muller v. Jlablirin, I,. E. 9 Q. It., at p. 461.
_ a) Her Lord Selbohnk, L.C., in Municipal Huildiny Society v. 

Kent, 9 App. Vas., at p. 273.
(S) H. V. Costello, [1910] 1 K. It. 2H.
(<■) I'er Grove, J„ in Hie hards v. MeHride, 8 Q. It. D., at p. 122. 
(</) See Clementson v. Mason, L. K. 10 V. I*. 209, 217.
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the statute, and to have recourse to the preamble, which, 
according to Chief Justice Dyer (e), is ‘ a key to oi>en the 
minds of the makers of the Act and the mischief which 
they intended to redress ’ " (/).

(iii.) If the language of a statute is ambiguous 
or if one clause in it contradicts another, still the 
statute must be construed as a whole, and some 
meaning, if possible, given to every part of it. 
“ When two constructions are open the Court may 
adopt the- more reasonable of the two” (</). A con
struction which renders any clause or proviso 
nugatory or meaningless will be avoided (/i). For 
this purpose, if it be absolutely necessary, a word 
or two may be rejected, but none may be added (i). 
And that construction will be the best, which gives 
to all the words their plain and ordinary meaning. 
“ Even in eases where words are ambiguous and 
capable of two constructions, the rule is to adopt 
that which would give some effect to the words 
rather than that which would give none” (y).

(e) Stoivel v. Lord /ouch, I'lowd., at p. 309.
(/) Per cur. in Sussex Peerage Case, 11 Cl. & F., at p. 143; ami 

nee Alley v. Pule, 11 C. B., at p. 390; Fielding v. Morley ('vruira- 
tion, [1899] 1 Ch. 1. As to cross-heading* in a statute, see Union 
Steamship Co., etc. v. Melbourne, etc. Commissioners, 9 App. Cas., at 
p. 36».

[y) Per Lord BLACKBURN in Countess of Rothes v. Kirkcaldy, 
Ac., Commissioners, 7 App. Cas., at p. 702; and see the remarks of 
Jessel, M.R., in The Alina. 5 Ex. !>., at pp. 230, 231 ; and of Lord 
Selborns in Caledonian Rail. Co. v. North British Rail. Co., 6 
App. ('as., at p. 122.

(//) See the judgments of Grove, J., in Rather v. Harris, 1 
Ex. !>., at pp. 99, 100, and in Williams v. Keans, ibid., at pp. 281, 
282.

(t) Laird v. Briggs, 19 Ch. I). 22; Symons v. Leaker, 15 Q. B. I>. 
029; Salmon v. ïhtneombe, 11 App. Cas., at p. 035; R. v. Vasey 
and /.ally, 93 L. T. 071.

(./) 1 a ego e.r “Argos,” L. R. 5 P. ('., at p. 153; and see the remarks 
of Lord i oLERllWE, C.J.. in R. v. M< 4, 7 tj. B. 1)., at p. 251 ; ami of 
Lord Esher, M R., in Barlow v. Ross, 24 Q. B. 1)., at pp. 388, 389.
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Thus, by the Tyne Coal Dues Act, 1872 (/.•), the old 
coal dues were abolished, and the commissioners were 
empowered to levy dues, inter alia, of one penny per ton 
on “ coals exported from the port." The question raised 
in the case of Muller v. llahlwin (l) was whether these 
words rendered coals taken out of the port of Newcastle 
by a foreign steamer for consumption during the voyage 
liable to this due of one penny per ton. Under the 
former Act the usage had been not to levy this due upon 
such bunker coal, but only upon coal which was exported 
for the purpose of lieing sold in foreign countries. It 
was held that, in the absence of anything in the Act to 
the contrary, the phrase “ exported from the port ” must 
l)e taken to be used in its ordinary meaning of “ carried 
out of the port," and that, therefore, the due must l>e 
paid for every ton of coal “ carried out of the port ’’ on 
board the steamer.

So, by the County Courts Admiralty Jurisdiction Acta, 
1868 and 1869(wt), jurisdiction in Admiralty matters 
was conferred on such county courts as might be 
appointed by the Lord Chancellor. The latter Act 
enacted that any Courts so appointed “ shall have 
jurisdiction, and all powers and authorities relating 
thereto, to try and determine any claim arising out of 
any agreement made in relation to the use or hire of 
any ship, or in relation to the carriage of any goods in 
any ship, provided the amount claimed does not exceed 
£800 ”(m)- And it has l>een held (o) that this section 
gives such county courts jurisdiction in cases of claims 
arising out of charterparties or other agreements for 
the use or hire of ships ; and this although

(a) The Court of Admiralty has no original jurisdiction 
in such cases ;

(k) 35 & 30 Viet. c. xiii.
(0 L. B. a Q. B. 437.
(m) 31 & 33 Viet. e. 71 ; 33 & 33 Viet. e. 51.
(m) 33 & 33 Viet. e. 51. s. 3.
(o) Cargo ez “ Argo»,’' L. K. 5 V. C. 134 ; and see It. v. Judge of 

the City of Loudon Court, ftNirj] 1 U. B. 373.
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(b) the county courts had at that time no jurisdiction
to try claims arising out of contracts which 
exceeded £50 ;

(c) the appeal from the decision of the Court so
appointed would lie to the Court of Admiralty, 
which had no jurisdiction over contracts ; and

(d) the Admiralty procedure in ran was thus for the
first time rendered available in an ordinary mer
cantile action of contract.

(iv.) A statute must he construed as prospective, 
and not as retrospective, in its operation, unless it 
relates to procedure only, or unless a contrary 
intention be clearly expressed (/>).

Thus, an Act (</), passed in August, 1881, to compel 
public-houses in Wales to close on Sunday, was to come 
into operation in a certain division of a county “ on the 
day next appointed for the holding of the general annual 
licensing meeting for that division,” and the general 
annual licensing meeting for that division was held on 
September 8th, 1881. The Court decided that the Act 
was not in operation on the following Sunday, on the 
ground that “ the day next appointed " meant “ the 
day which shall after the passing of the Act be next 
appointed" for the holding of such meeting, and not 
the next day on which such a meeting would be held 
if it had been appointed before the passing of the Act (r).

(v.) If general words in a statute follow particular 
terms, they will be construed as applying only to 
persons or things of the same class (ejusdem generis)

(/>) dart liter v. Lucas, \\ App. ('as. 582; sec tho judgments at 
pp. Ô97, 001, 003. And see lit public of CotUi Rica v. Erlanger, 3 
Vi: I). 02 ; Smithies v. Xatioual Association of Operative Plaster erf, 
[1909] 1 K. B. 310; R. v. Smith, [1910] 1 K. B. 17; cf. Wooltr 
S. A. lire we ries, [1910] 1 K. B. 24.

(y) Sunday Closing (Wales) Act, 1881 (44 & 44 Viet. c. 61).
(r) Rich aids v. McRride, H Q. B. 1). 119.
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as those already mentioned. Thus a bicycle is not 
included in the words “ coach, chariot, hearse, 
chaise, gig, car, chair, and every other carriage 
hung on springs ’’ (*).

(vi.) If particular terms only be used and no 
general words follow, the statute will be construed 
as not applying to any other persons or things of 
the same class, but only to those already expressly 
mentioned. Expressif) iinins est exchmo ulterius.

Thus the first great Poor Law Act, passed in 1601 (t), 
imposed rates on “ lands, houses, tithes, coal mines, or 
saleable underwoods in the parish”; and it was held 
that no other mines could he rated. “ As there may be 
a reason for the strict letter of the statute, and none 
appears for extending it beyond the letter, we have no 
ground or authority or pretence for giving it that exten
sive construction " (a).

(vii.) If one statute deals generally with a whole 
class of persons or things, and another statute, 
whether earlier or later in date, deals exclusively 
with a particular species of the persons or things 
included in that class, the special provision will 
restrict the general enactment and will control the 
particular species of persons or things.

Thus, as we have seen above (r), a general enactment 
that no County Court can try any action arising out of a

(*) Sim/moii v. Teign mouth ami Shablon llriilge Co., [1903] I 
K. B. 40Û ; Smith v. Kynntrsley, ibùl., 788 : Plymouth, etc. Tram- 
mays Co. v. (ieneml Tolls Co., Ltd., 7b L. T. 467 ; (II. L.) 14 T. L. 11. 
531; and not* Cannon v. Karl of Abingdon, [liMHl] 2 Q. B. 00 ; 
P nr ton v. Nicholson, [1909] 1 K. B. 397.

(<) 43 Eliz. c. 2.
(n) Per Lord Mansfield in Ltad Co. v. Richardson, 3 Burr., at 

p. 1344 ; and «eo R. v. Pell, 7 T. R. at p. (MM) ; R. v. The Inhabitants 
of Woodland, 2 East, at p. 164; R. v. Cunningham, 5 East, 478; 
R. v. Halkett. [1910] 1 K. B. 50.

(r) Cargo ex “ Argos," L R. b P. C. 134.
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contract if the amount claimed exceeds £50 (r), must yield 
to a s[>ecial provision that certain County Courts can try 
any claim arising out of an agreement for the use or hire 
of any ship, even if it exceed £50.

Again, by s. 8 of the Fatal Accidents Act, 1846 (y), 
an action for the benefit of the wife, husband, parent, or 
child of a person whose death has been caused by the 
wrongful act, neglect, or default of another must be 
commenced within twelve calendar months of the death 
of the deceased. Dy s. 1 of the Public Authorities 
Protection Act, 1898 U), an action against any person 
for any act done in pursuance, or execution, or intended 
execution of any Act of Parliament, or in respect of any 
alleged neglect or default in the execution of any Act, 
must be commenced within six months next after the 
act, neglect, or default complained of, or, in case of con
tinuing injury or damage, within six months next after 
the ceasing thereof. An action under the Fatal Accidents 
Act, 1846, was brought against the defendants, a statutory 
body formed to provide, maintain, and manage a hospital, 
to recover damages for the death of a patient in the 
hospital caused by the negligent act of a nurse in the 
defendants' employment ; the writ was issued more than 
six months, but less than twelve months, after the death 
of the deceased. Held, that the action was brought too 
late, and was not maintainable (a).

(viii.) A statute which destroys, infringes or 
restricts any existing right will be construed 
strictly. Cases not infrequently occur in which 
it is necessary for the benefit of the community 
as a whole to take private property away from its

(,r) Tho limit in now £100 : County (’ourte Act, 1903 (3 Edw. VII. 
c. 42), ^ ^

z) 015 & m \ let. c. M
/z) Mackey anti .4 m(a) Morkn/ ami A not/ter v. Tolworth, etc. I/os/iital histrict lloar<l, 

[ItKKi] 2 Q. It. 4Ô4.
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owner. But such an invasion of private right is 
never sanctioned without due inquiry, and when it 
is sanctioned compensation should always be granted 
to the owner of the property taken. A clause to 
this effect is almost invariably inserted in the Act 
which legalises the infringement. And, even in the 
absence of any such clause, “ it is a proper rule of 
construction not to construe an Act of Parliament as 
interfering with or injuring persona’ rights without 
compensation, unless one is obliged to so construe 
it ” (fc).

(ix.) Again, any statute which derogates from 
the common law will Ik- construed strictly. From 
very early times the judges, as wo have seen, 
were loath to admit that the common law required 
amendment ; and therefore refused to enforce any 
statute which altered the common law, unless its 
terms were so clear and explicit as to be imperative. 
The same strictness will be applied to the construc
tion of any Act which creates a new criminal offence 
or imposes any fresh burden on the people. “ Acts 
passed under such circumstances should be construed 
strictly against the parties obtaining them, but 
liberally in favour of the public (</).

In addition to these rules the practitioner has

(A) Per Brett, M.K., in Attorney-General v. llorner, 14 Ci. B. I>. 
4it p. 257 ; ami see It. v. Smith, L. K. 1 < '. V. It. 200, 271 ; Jlarton v. 
Muir, L. It. 0 P. ('. 134; Williams v. Keanu, 1 Ex. 1>. 277 ; Lamh 
v. lire water, 4 Q. 13. 1). 607 ; Cotton v. Va<jan it* Co., [1896] A. C.

(</) Per TlNDAL, C.J., in Parker v. Ure.it Western Rail. Co., 7 
«Scott, X. It. at p. 870; and see the remarks of Lord Macnaghten 
in Metropolitan Water Hoard v. Sew Ili-rr Co., 20 T. L. It. at 
pp. 6S9, 090; cf. Attorney-General v. IIYef Gloucettershire I Infer 
Co., [1909] 2 Ch. 338, at p. 347.

LE. 3 A
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also the Interpretation Act, 18811 (r), to assist him 
in construing a statute. The first Interpretation 
Act was brought in by Lord Brougham in 1850 ( f) ; 
it was a painstaking effort in a new field, but it was 
far from complete, and was repealed by the present 
Act in 1889. This Act has done much to ensure 
reasonable conciseness in the wording of statutes, 
besides supplying many useful definitions, such as:—

“ Words importing the masculine gender shall 
include females ” (g).

“ Words in the singular shall include the plural, 
and words in the plural shall include the singular.”

“ The expression ‘ person ’ shall, unless the 
contrary intention appears, include a body 
corporate ” (A).

“The expression ‘oath’ and ‘affidavit’ shall, in 
the case of persons for the time being allowed by 
law to affirm or declare instead of swearing, include 
affirmation and declaration, and the expression 
‘ swear ’ shall, in the like ease, include affirm and 
declare (/'),” But in spite of the first of the above 
provisions, it was held in Chorlton v. Lingt(k) that 
the word “ man ” in the Representation of the 
People Act, 1807 (/), does not include a woman; 
as women are subject to a legal incapacity to vote 
at a Parliamentary election, which can only be 
removed by an express enactment.

I
f) 52 & 53 Viet. c. 63.
/) 13 & 14 Viet, c 21.

y) 52 A; 53 Viet. c. 63, 8. 1, eub-s. 1.
h) Ibid., 8. 2, sub-8. 1.
») Ibid., r. 3.
k) L. R. 4 C. P. 374.
/) 30 & 31 Viet. c. 102, 8. 3.



CANADIAN NOTES.

CONSTRUCTION OF DOCUMENTS.

A shipping bill requested defendants to send the goods 
one car load to N. Dyment Wyoming, and another to 
Henry James Mitchell. Evidence was given to explain 
the meaning of this to be that one car load was to go to 
Dyment at Wyoming and another to Henry James at 
Mitchell. Held, that this was properly received, being an 
explanation of the ambiguity in the shipping bill. 
Whether Mitchell was part of the name of the consignee 
or the name of the place where the consignee lived was 
clearly a matter that could be made plain by parol 
evidence, Dyment v. A*, é M. If. Hail. Co., 110. R. 843.

A deed of part of lot 5 in the first concession 
of Uxbridge described it as commencing at a point 
46 chains 88J links from the north-west angle of 
the lot. It was held that the deed must be read as 
meaning the true north-west angle, from which the 
admeasurement must be made, and not from a point 
which, when the deed was executed, was erroneously 
supposed to be such angle, and which for the purpose of 
construing the deed it was understood should be so 
taken, and that the evidence of such understanding was 
inadmissible. Forsyth v. Doyle et al., 28 U. C. C. P. 26.

Defendant, by writing under seal, agreed to become 
responsible for a debt contracted by James Jones to the 
Waterous Engine Works Co. The writing did not state 
to whom he was to become responsible. It was held, 
reversing the judgment of Killam, J., that parol evidence

3 a 2
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of the surrounding circumstances was admissible to 
explain the ambiguity, and that, looking at the writing, 
in relation to those circumstances, it was sufficiently 
shown that it was the plaintiff to whom the defendant 
was to become responsible. It was also held, con
sistently with this ruling, that the writing was sufficient 
under the Statute of Frauds. Waterons Engine Work» 
Co. v. Jones, 7 Man. 78.

Construction of Statutes.

Where a private act of incorporation provided that 
in an action against a shareholder for calls a certificate 
under the seal of the company, and purporting to he 
signed by one of their officers, to the effect that the 
defendant was a shareholder, that such calls had lieen 
made, and that so much was due by him, should lie 
received in all courts of law as jiriind facie evidence to 
that effect, and the certificate was put in evidence 
certifying that the defendant was the holder of fifty 
shares and that certain calls had been made, and that he 
was indebted to the company in the sum named, being 
the amount of the call, it was held, nevertheless, in 
Statlaeona Insurance Co. v. llainsidnl, 21 N. B. 80!l, that 
the certificate was not evidence against the defendant 
in the absence of other evidence that the defendant 
was a shareholder in the company.

The judgment seems to proceed upon the ground 
that the statute must be construed strictly and that it 
was not binding upon any person not otherwise shown to 
have been a shareholder.



BOOK IV.

PROCEDURE.

There is very little provision made by our law 
for procuring or recording evidence before litigation 
has commenced. If a man’s property has been 
damaged in his absence, it is often very difficult for 
him to discover who is liable to him for such 
damage. If a crime has been committed, much 
valuable time is often wasted by the police in 
following up misleading clues. As soon, however, 
as sufficient information has been obtained in either 
case to justify an action being commenced, or an 
information laid, against a definite person, there is 
abundant machinery by which evidence can be both 
procured and placed on record.

The phrase “procuring evidence” includes 
obtaining information from persons as well as the 
search for and seizure of such pieces of evidence as 
documents and things. It will be necessary also to 
distinguish between criminal and civil proceedings.



CHAPTER I.

PROCEDURE IN CRIMINAL CASES.

H'itneaset.

It is iu theory of law thu duty of every good 
citizen to assist the police and the prosecutor by 
giving them all relevant information, and calling 
their attention to any fact which may throw light 
on the identity of the criminal or the manner in 
which the crime was committed («). To suppress 
such information in the ease of treason or felony, 
is technically a crime, which is termed “ mis
prision ” ; but prosecutions for misprision are 
extremely rare, if not obsolete. As a matter of 
fact, however, in serious criminal cases information 
is often readily afforded to the police. But there 
is no power, at this stage of the proceedings, of 
placing such information upon record in any shape 
which will render it admissible at a subsequent 
trial.

In eases of homicide, however, there are two 
exceptions to this statement. First, it is the duty 
of a coroner to summon a jury and hold an inquiry 
(which is called an inquest), whenever there is 
reasonable cause for suspecting that any person has 
died either a violent or unnatural death, of which

(a) Am to the right of the police to interrogate persons whom 
they suspect of crime, see ante, p. 1 Id.
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the cause is unknown, or that an)- person’s death is 
due to some other cause than ordinary disease. 
The jury must see the body, and to investigate the 
cause of death the coroner has the power to summon 
before himself and, by sidipivna, to compel the 
attendance of any person whom lie has reason to 
believe can throw light upon the matter into which 
he is inquiring, and he can also compel such 
witness by subpoena. duet» tecum to produce any 
documents in his possession which may lie useful to 
the inquiry. If any witness, on lieing summoned, 
refuses to give evidence or to produce the required 
documents, the coroner can commit him for contempt 
of Court. He has also power to order a post-mortem 
examination of the body and the attendance of 
medical witnesses. Each witness is examined on 
oath, and his evidence taken down in writing in 
the form of a deposition, which can, in certain cases, 
be given in evidence at the subsequent trial, if— 

(i.) it be signed by the coroner ;
(ii.) it was taken down in the presence of the 

person subsequently charged with the crime; 
(iii.) such person had an opportunity of cross- 

examining the witness (b).
Frequently, however, the person who is subse

quently accused of the crime i< not present at the 
coroner’s inquest. If he is, and is called upon to 
give evidence, he may refuse to answer any question 
which he swears may tend to criminate himself. 
Indeed, if the coroner thinks that there is any 
probability of a witness who is called before him

(6) See ante, p. 333; and It. v. Black, 74 J. P. 71.
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being subsequently tried for the murder or man
slaughter of the deceased, he should warn the 
witness that he need not give evidence unless he 
wishes to do so. The finding of the jury is recorded 
in writing, and is attested by the signatures and 
seals of the jury, as well as of the coroner ; the 
writing is then culled an inquisition. If the jury 
has found any person guilty of murder or man
slaughter, the coroner commits him for trial, and 
the accused may be arraigned on the inquisition 
without any presentment by a grand jury.

Secondly, in eases of homicide, a declaration made 
by a person who is in a dying condition us to the 
cause of his being in that condition is admissible 
on the subsequent trial of any person for causing 
the death of such person, provided the declaration 
was made in settled hopeless expectation of death. 
The existence of this state of mind must be clearly 
established, as it is this which takes the place of the 
sanction of an oath. It is not necessary that the 
accused should have l>een present at the time the 
declaration was made (<•).

As soon, however, as any jiersoii is definitely 
charged with the commission of a crime and either 
summoned to appear before a justice of the peuee 
or arrested under a warrant, there is a clear power 
to compel anyone who possesses relevant knowledge 
to attend and give evidence at the preliminary 
hearing (d). This may be done by serving on such 
person a witness summons, which lie must obey 
under pain of attachment.

(r) See ante, p. 81.
(fZ) Emns v. Il<ts, 12 A. & E. 65.
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A person who is summoned to give evidence before a 
Court of petty sessions is not entitled to disobey the 
summons on the ground that he asked for, hut was not 
paid, his expenses (<), although this fact would probably 
be deemed by the Court a sufficient excuse if the witness 
could show that he was too poor to attend the Court at 
his own jxpense. If he does not attend on being thus 
summoned, the justice can compel his attendance by 
issuing a warrant, and he will do so if he has reason to 
believe that his evidence will be of any value. When 
brought before the justice he can be compelled to give 
evidence, unless he swears that to do so would tend 
to criminate himself. But the accused person cannot be 
compelled to give evidence, nor can his wife or her 
husband without the consent of the accused. The 
accused person must lie present whenever evidence is 
given against him and must be allowed the opportunity 
of cross-examining the witness.

The evidence of each witness is then taken down by 
the justice's clerk in the shape of a deposition, which 
is subsequently read over to the witness, who thus has 
the opportunity of correcting it in any particular. This 
the witness signs, and thus makes it evidence against 
himself. Should the justice decide to commit the 
prisoner for trial, he can hind over the witnesses to 
appear at the trial and give evidence. If a witness 
persists in refusing to attend the trial after the matter 
has been fully explained to him, he can be imprisoned till 
the trial and taken to the Court against his will and 
compelled to give evidence (/).

This power of placing on record the evidence of wit
nesses given shortly after the events have occurred is 
extremely valuable, for the depositions (g) :—

(e) n. v. Cook, 1 C. & P. 321 ; 2 Hawk. c. 46, e. 173.
(/) Utnnei ami 11 ift v. ll'atson ami Another, 3 M. & S. 1.
(ÿ) The proaecution i« entitled to a copy at a cost of 4rf. per 

folio of eeventy-two wot da, the defence at 1 per folio of ninety
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(i.) inform the prisoner as to the precise case he has 
to meet ;

(ii.) enable the indictment to be drafted ;
(iii.) enable the judge to charge the grand jury; and 
(iv.) to decide whether a defence has been disclosed 

within the Poor Prisoners’ Defence Act, 1908 ;
(v.) serve as a check to the evidence of any witness 

who varies from his deposition at the trial ; and
(vi.) can he read if the witness is dead, too ill to travel, 

or kept away by the other side.
The procedure as to these depositions is regulated by 

the Indictable Offences Act, 1848. and other statutes. 
These have been already dealt with in the chapter on 
Secondary Oral Evidence (ft).

If it is desired to call at the trial, either to give 
evidence or to produce a document, a person who was 
not hound over by the magistrate or coroner, he can he 
tuhixenanl to attend. If he resides within the county 
where the trial is to take place, the clerk of assize (for 
Assizes) or the clerk of the peace (for Quarter Sessions) 
can issue a lulijxeiia. A Crown Office iiih/xrim must lie 
obtained if the person resides outside the county ; such a 
tubjxma will hind him in whatever part of England or 
Wales he resides. The prisoner also can «iiZiyxniii further 
witnesses (i) ; those whom he has called before the 
justices will have been hound over to appear at the 
trial in the same way as the witnesses for the prosecution. 
Moreover, any person, who is actually in Court during 
the trial, must if required by the judge go into the box

word*, or, if legal aid it* granted under the Pool1 Prisoners’ Defence 
Act. 1903, gratuitously.

(A) See nxte, |ip. 380, .'M2 8:14. For the attendance of witnesses 
before a Court of Summary Jurisdiction, set* Summary Jurisdiction 
Act, 1h4h (11 & 1C Viet. *•. 1:1), at* explained by the Summary 
Jurisdiction Act, IMP (18 A 18 Viet. e. 108), a. 9; t*ee also 
Summary Juriadictioii Act, 1H79 (48 & 48 Viet. c. 49).

(i) 1 Anne, at. 8, c. 9, a. 8.
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and give evidence, even though lie has not been tub- 
pirnaed (k). The expenses of all witnesses for the 
prosecution or defence, whether bound over or mhpuenatd, 
will be paid out of the County Fund (Z) unless they are 
disallowed by the judge at the trial. The King's Bench 
Division has an inherent jurisdiction to set aside any 
mhpcenn which has not been issued for the bond fide 
purpose of securing the attendance of a witness (hi).

If the prosecution intends to call any witnesses, whose 
evidence was not taken liefore the justice, notice of 
such intention and a short statement of their evidence 
should be served on the prisoner in sufficient time before 
the trial to enable him to prepare his defence accordingly. 
The prisoner is not entitled to this notice as of right, but 
if he is likely to be prejudiced by the omission to give it, 
the Court will adjourn the trial.

Document* and Thing*.

The police have no general power to search for 
evidence in the house either of a suspected person 
or of a third person ; they have no general power 
to examine or seize the books, papers, or other 
property of the accused. Not even a Secretary of 
State can issue a general warrant authorising the 
police to seize all the papers of a perron who is 
suspected of high treason or, indeed, of any other 
offence (/<). But when arresting a person for a 
felony or misdemeanour, the police have power at 
the same time to seize any instrument, document, 
or thing believed to have been used by the accused

Hr) It. v. H.itlln-, 4 C. & P. 218.
(0 :«> & SI Viet. c. 24, s«. .1, 4
(in) It. v. Ilaiiiet, [1HUH] I K. II. 258.
(n) ll iMys v. HW1,19 llow. St. Tr. 1152; fCntûk v. Carrinyton, 111 

How. St. Tr. 10311.
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for the purpose of committing the offence, in order 
to produce them as evidence against him at his 
trial, such, for instance, as a pistol, a knife, a 
bloodstained garment, a forged document or the 
like; and they may take such things by force 
provided they use no unnecessary violence (o).

A wider power, however, exists in the case of stolen 
property

(i.) A justice of the peace may make an order 
authorising certain persons to enter a building to 
search for stolen goods, and to seize them if found. 
Such an order is called a Search Warrant. It is granted 
only on a sworn information made by the owner to the 
effect that his property has been stolen, and that he 
believes that it is in the place which he wishes to have 
searched. The persons authorised to search, the building 
to be searched, and the goods for which search is to be 
made, must all be named or described in the warrant. 
The officer must take the warrant with him ; he should 
also take with him a person who can identify the stolen 
property. He should demand admission before exercis
ing his right to enter by force. At common law a search 
warrant could only be issued in cases of larceny, but by 
s. lUd of the Larceny Act, 1861 (p), however, the power 
is extended to cases in which any property has been 
obtained by embezzlement, robbery, false pretences, or 
any other crime punishable under that Act; and also 
by 44 & 45 Viet. c. 69, s. 24, to fugitive offenders from 
the colonies.

(ii.) Under s. 16 of the Prevention of Crimes Act, 
1871 (q), any chief officer of police may give authority in 
writing to any police constable to enter any house, shop,

/>) Dillon v. O'Drieu, 16 Cox, 245.
'7/) 124 & 2ô Viet. c. 90.
,7) 34 & 3Û Viet. c. 112; cf. It. v. JJalkett, [1910] 1 K. B. ZO.
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yard, or other premises, and to search for and seize any 
property which he believes to have been stolen, but only 
in the following cases :—

(a) When the premises to he searched are, or within 
the preceding twelve months have been, in the occupation 
of any person who has been convicted of receiving stolen 
property or of harbouring thieves ; or

(b) When the premises to he searched are in the 
occupation of any person who has been convicted of 
any offence involving fraud or dishonesty, and punish
able by penal servitude or imprisonment. It is not 
necessary for the chief officer to specify any particular 
property in the authority ; he may authorise a search if 
he has reason to believe generally that the premises are 
being made a receptacle for stolen goods.

In every other case search without a warrant is illegal.
The police may also lie authorised—outside the 

metropolis by special warrant of justices (r), within the 
metropolis by a written order signed by a commissioner 
of police («)—to enter, by force (if necessary), any place 
suspected of lieing kept or used as a common gaming 
house, with the object of arresting all persons found 
therein. The warrant or order also authorises them to 
search the persons arrested and to seize all gaming 
instruments (#).

A warrant may also he granted authorising police 
constables to search for and remove to and detain in a 
place of safety any woman or girl as to whom there is 
reasonable cause to suspect that she is unlawfully 
detained for immoral purposes. Such a warrant can 
only lie issued on the sworn information of a parent, 
relative or guardian of the woman or girl, or of some 
person who in the opinion of the justice is bond fid? 
acting in her interest. The procedure, which is regulated

(*•) H & 9 Viet. c. 109, s. 3.
{») I bid., 8. fi.
V) Ibid., 8. 7.
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by s. 10 of the Criminal Law Amendment Act, 1885(h), 
is alternative to the remedy by habeas corpus.

If a judge, in the course of any trial before him, comes 
to the conclusion that one or more of the witnesses is 
committing perjury, he may order all relevant documents 
and things in Court to be impounded with a view to 
their being used in a subsequent prosecution.

The power to subpoena a witness also includes the 
power to order him to bring with him any document or 
thing which is admissible as evidence in the casetx).

The Trial of an Indictment.

As soon as a prisoner has been arraigned and 
pleaded “ Not guilty,” and the jury which is to 
try him has been sworn, counsel for the prosecution 
opens the ease for the Crown. If no one appears 
to prosecute him, the prisoner will be discharged, 
for he “ stands upon his deliverance,” The prosecu
tion always begins in a criminal ease; for the 
prisoner is presumed innocent until he is found 
guilty.

The opening speech of the counsel for the prose
cution should state clearly, concisely, and in 
chronological order, the facts upon which he relies 
as establishing the guilt of the accused. lie must 
not open any fact which he is not prepared with 
evidence to prove; and he should at this stage of 
the proceedings abstain from all denunciation or 
invective against the accused, whose guilt has not 
yet been established. The witnesses arc then 
called, examined, cross-examined, and, if necessary,

(«) 4H 4 VI Viet c. «I.
(s) K. v. I[lilOS] 2 K. II. 333.
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rc-examiued. Tlie counsel for the prosecution ulso 
can, and usually does, read to the jury the prisoner's 
statement made before the justices, whether it tells 
in favour of the prisoner or not, and whether the 
prisoner is going to give evidence before the jury 
or not (;/).

In certain cases it is necessary to show that the indict
ment has been laid before the grand jury with the consent 
of the Attorney-General or of the Public Prosecutor. 
This is usually proved by producing his consent in 
writing. The Court will take judicial notice of the 
signature of the Attorney-General, hut not, apparently, 
of that of the Public Prosecutor (c). This must be 
proved in the same way as the handwriting of any 
private individual.

If, at the close of the case for the prosecution, the 
judge is of opinion that there is no evidence to go to the 
jury, he ought to direct the jury to acquit the prisoner. 
He is not bound to do so, unless asked ; and, if the 
prisoner is represented by counsel, he will usually not do 
so unless the counsel makes an application for the 
purpose (a).

When the case for the prosecution is closed, the 
counsel for the defendant—or the prisoner himself, 
if undefended by counsel—if he intends to call 
witnesses, will open his case. Besides such open
ings there are two other kinds of speeches which a 
counsel may make. In some cases he may “sum 
up his own evidence ” ; in other cases he may 
make “ a general reply ” ; that is, a speech in

fy) It. v. Pint. 79 L. T. 359.
(*) It. v. Turner, [1910] 1 K. B. 346; but Bee R. v. Waller, ibid., 

364.
(«) It. v. tievrije (1908), 1 Ct. Am*. R. 168 ; R. v. Lmch (190V), 2 

Cr. App. R. 72.
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which lie not only sums up his own evidence, hut 
also deals with the evidence culled against him 
and answers the arguments of his opponent.

It is only where the prisoner is defended by 
counsel that counsel for the prosecution has a right 
to sum up his case (b). It is only where the 
prisoner calls witnesses, other than himself, who 
speak to the facts of the case and not merely as to 
the prisoner's character, that the prosecuting counsel 
has a right to reply (unless he bo the Attorney- or 
Solicitor-General, both of whom have the right of 
reply in all cases, though they do not always 
exercise it) (c).

Until 18V8, the prisoner and his or lier spouse were, 
as a rule, incapable of giving evidence, whether they 
wished to do so or not. But now, by the Criminal 
Evidence Act, 18118 (if), the accused person, whether 
charged solely or jointly with another, is a competent 
witness for the defence before the justices and before 
the petty jury (c). He cannot, however, he called as a 
witness except on his own application. It is the duty of 
the judge to inform him of his right to give evidence (/). 
If he prefers not to give evidence, counsel for the prose
cution may not, hut apparently the judge may, in his 
summing up, if he thinks tit, comment on the prisoner’s 
omission so to do (g). The accused may, if he prefers, 
remain in the dock and make therefrom an unsworn 
statement to the jury (/i). But if he elects to give evidence,

28 Viet. c. l8, s. 2.
(r) Iii Ireland, every counsel for the prosecution has the right of 

reply.
((/) 01 & G2 Viet. c. 36. This Act does not apply to Ireland.
(e) But not before the grand jury : It. v. Jtholis, [1899] 1 (1. B. 77.
( / ) It. v. Tate, [1908] 2 K. B. «KO.
(y) It. v. /tholes, [1899] 1 Q. B. 77.
(h) S. 18 of the Indictable Offences Act, 1818, is not affected 

by the Act of 1898.
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he must go into the witness-box (unless the Court other
wise orders) and take an oath like any other witness ; 
and then he is liable to be cross-examined by the counsel 
for the prosecution. If two persona are jointly indicted, 
and one of them gives evidence, and, in doing so, 
incriminates that other, such other is also entitled to 
cross-examine him (i).

The accused may not be asked, and, if asked, cannot 
lie required to answer, any question tending to show 
(i.) that he has committed, or (ii.) that he has been 
convicted of, or (iii.) that he has been charged with, any 
offence other than that with which he stands charged, or 
(iv.) that he is of bad character. He will, however, lose 
this protection—

(a) if evidence that he has committed or been convicted 
of such other offence is admissible as part of the 
case for the prosecution to show that he is guilty 
of the offence wherewith he is charged, e.g., in 
cases of coining, arson, false pretences, etc., or

(b) if he has personally or by his advocate asked 
questions of the witnesses for the prosecution with 
a view to establish his own goes! character, or has 
given evidence of his own good character ; or

(c) if the nature and conduct of the defence is such
as to involve imputations on the character of the 
prosecutor, or of the witnesses for the prosecution ; 
or

(d) if he has given evidence against any other person 
charged with the same offence (j).

Where the accused person is the only witness called 
by the defence as to the facts of the case, he must be 
called immediately after the close of the evidence for the 
prosecution. The fact that he has given evidence does 
not confer on the prosecution the right of reply (I ) ; but 
the counsel for the prosecution has the right to comment

(i) It. v. Ilwtii'en awl Ingham, [1Ü02] 1 K. B. 882.
(j) «1 & 62 Viet. c. 36, ». 1 (('.
(<■) lbi<l„ ». 3.

8 uL.E.



595 Procedure in Criminal Cases.

on the prisoner’s evidence (/). The wife of the accused 
person can now give evidence for him if he wishes her 
so to do. She cannot give evidence against him, nor for 
him except on his own application. To this rule, how
ever, there are exceptions which have lieen already 
discussed (m). But if the prisoner calls his wife or any 
other witness as to the facts of the case, the counsel ir 
the prosecution will lie entitled to the last word. What 
has been said above of the wife of a male prisoner applies 
in all respects to the husband of a female prisoner.

If the prisoner only calls witnesses as to his character 
this will not give the counsel for the prosecution the 
right to reply ; he has the right to cross-examine such 
witnesses, but it is not usual for him to do so.

It is mcessary to deal in some detail with the order of 
the speeches, etc. in criminal proceedings. There are 
four cases to be dealt with :—

I. Where the priaimer is not defended by counsel, and 
calls no witness to the facts except himself.

1. Counsel for the prosecution opens his case.
2. Witnesses for the prosecution.
8. Prisoner’s statement before the magistrates.
4. Prisoner gives evidence, if he wishes.
5. Prisoner makes a speech in his defence.
6. Witnesses as to prisoner's character.
7. Judge sums up.
8. Verdict.
9. Sentence.

II. Where the prisoner is not defended by counsel, but 
calls witnesses as to the facts, in addition to giriny 
evidence himself.

1. Counsel for the prosecution opens his case.
2. Witnesses for the prosecution.

It) It. v. Oanlner, [1899] 1 <j. 11. DO. 
(tii) See ante, p. 21*1, 213.
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3. Prisoner's statement before the magistrates.
4. Prisoner opens his case.
5. Prisoner calls his witnesses, including himself, if 

he wishes, and witnesses to character, if any.
6. Prisoner sums up his case.
7. Counsel for the prosecution replies on the whole case.
8. Judge sums up.
9. Verdict.

10. Sentence.

III. Where the prunner it defended by countel, who 
calls no witness to the facts except the prisoner.

1. Counsel for the prosecution opens his case.
2. Witnesses for the prosecution.
3. Prisoner’s statement before the magistrates.
4. Prisoner gives evidence, if he wishes.
5. Counsel for the prosecution sums up his case.
6. Prisoner's counsel speaks in his defence.
7. Witnesses to character.
8. Judge sums up.
9. Verdict.

10. Sentence.

IV. Where the prisoner is defended by countel, who calls 
other persons besides the prisoner to give eridcnce 
os to the facts.

1. Counsel for the prosecution opens his case.
2. Witnesses for the prosecution.
3. Prisoner's statement liefore the magistrates.
4. Prisoner's counsel opens the defence.
5. Witnesses for defence, including, if counsel thinks 

fit, the prisoner and witnesses to his character.
6. Prisoner’s counsel sums up the case for the defence.
7. Counsel for the prosecution replies on the whole 

case.
8. Judge sums up.
9. Verdict.

10 Sentence.
3 b 2
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Functions of Judge and Jury.

Every indictment is tried by a jury. The pre
siding judge, as a general rule, decides all questions 
of law, the jury all questions of fact. It is the 
duty of the judge to exclude all evidence that is 
irrelevant, and therefore inadmissible. It is also 
his duty to see that each relevant fact is proved in 
a legitimate way ; he must therefore decide all 
objections which are taken to any proposed method 
of proving a relevant fact. Thus, it will be for the 
judge to decide whether a dying declaration is 
admissible in evidence, or whether a question asked 
in chief is leading or not.

But when once the evidence has been properly 
admitted, it is for the jury, not the judge, to deter
mine its value and cogency, and to decide what is 
the proper inference to be drawn from it.

It is the duty of the judge to call the attention 
of the jury to the more important facts on either 
side of the question ; he may even state to the jury 
his own view of the matter in issue, but he should 
also inform them that they arc not liound by the 
opinion which he has expressed, and that the 
question is one for them, and not for him, to 
decide.

On the trial of an indictment, only the jury cun 
find the prisoner guilty ; and they should not do so 
unless his guilt be proved “ beyond all reasonable 
doubt.” It is not enough for the prosecution to 
raise strong grounds for suspicion ; it must establish 
such a degree of probability in the nvnds of the 
jury as practically to amount to a moral certainty,
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for otherwise the presumption that the prisoner is 
innocent will not be rebutted. The jury must set 
aside all preconceptions and prejudices, and calmly 
review the facts laid before them, not merely 
counting the witnesses but weighing carefully what 
each has said. If there is left then in their minds 
a real doubt such as honest men of business would 
reasonably act upon in the ordinary affairs of life, 
they should acquit the prisoner.

The substance of the charge must be proved in 
accordance with the allegations of the indictment. Thus 
on an indictment for obtaining money by false pretences, 
it must be established that the money was obtained by 
means of the false pretence which is alleged in the 
indictment (u). The day and year on which facts are 
stated in an indictment to have occurred, are not, in 
general, material ; and the facts may be proved to have 
occurred upon any other day previous to the finding of 
the bill by the grand jury. So it is not generally 
necessary to prove the offence to have l«en committed 
at the place named in the indictment, but it is enough 
to show that it was committed within the county, or 
within the jurisdiction of the Court.

If, however, time or place is of the essence of the 
offence, it must be strictly proved. Thus, a burglary 
may be proved to have been committed on any day 
prior to that which is charged in the indictment ; but 
it must be proved to have been committed between the 
hours of 9 p.m. and 6 a.m. So, on a charge of larceny, 
it is sufficient to prove that the prisoner stole some 
article or articles of the kind stated in the indictment ; 
it is not necessary to prove that he stole the number of 
articles alleged, nor to show the value of any of them. 
A conviction will be warranted by evidence that he stole

(») It. v. Itutmer, L. A C. 476.
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liny one article, of any value, of those alleged in the 
indictment.

It is always enough to prove the substance of the 
indictment. Thus, where the defendant was indicted 
for composing, printing, and publishing a libel, and only 
publication was proved, Lord Ellrnhorouoh said tiiat 
this warranted a conviction, and added :—

“ If an indictment charge» that a defendant did, and canned to 
lie done, a particular act, it in enough to prove either. This din- 
tinction run» through the whole of the criminal law, and it ia 
invariably enough to prove ao much of the indictment an nhown 
that the defendant has committed a substantive crime therein 
specified " (o).

If an indictment charges the prisoner with burglary 
and larceny, the jury may convict him of either crime, 
or of both (j>) ; and on any indictment for felony the 
prisoner may lie convicted of a lesser felony of the same 
class if the indictment can be reduced to a charge for 
that lesser felony by merely striking out certain words. 
Thus, on an indictment for murder the prisoner can lie 
convicted of manslaughter, the words “ murder ” and 
“ malice aforethought " lieing rejected as surplusage (</). 
So, where A. is charged with giving a mortal blow, and 
13. and C. are charged with lieing present, aiding and 
aliening, the prisoners can be convicted upon this indict
ment, although the evidence proves that B. gave the 
blow, and A. and C. were present aiding and aliening, 
since they are all principals (r).

But in all other cases, in the absence of express 
statutory provision (a), a prisoner charged with one 
kind of felony or misdemeanour cannot be convicted 
of a felony or misdemeanour of a different kind ; still 
less, when he is indicted for a felony, can he lie

(o) It. v. Hunt, 2 Camp.
(/>) 2 Hale. P. C. 202.
(y) Murkultey's Case, 9 Rep. til, u.
(r) It, v. Ilulmer, L. & V. 4Tb.
(a) See, for instance, ss. 9 and 12 of the Criminal Procedure 

Act, 1SÔ1.
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convicted of a misdemeanour ; nor when indicted for a 
misdemeanour can he be convicted of a felony. Thus, a 
prisoner charged with housebreaking cannot he convicted 
of burglary. When charged with stealing boots < r a 
coat, he cannot be found guilty of stealing shoes or a 
waistcoat.

Moreover, it very wide power of amendment has 
been given to the judge at the trial by the Criminal 
Procedure Act, 1801(f), a highly beneficial 
measure which prevents justice from being defeated 
by technicalities after the substance of the charge 
has been proved. The judge may, in his discretion, 
amend an indictment which is defective in its 
details whenever no injustice will thereby be done 
to the prisoner. No general rule cun be laid down 
for the guidance of the judge in the matter ; an 
amendment, which in one case would not prejudice 
a prisoner, might in a different case prejudice 
him materially. The judge will weigh all the 
circumstances of the case before him and then 
exercise his discretion judicially. But he may not 
change the substance of the indictment, as the 
prisoner might justly complain if he were required 
suddenly to meet a charge for which he is not 
prepared.

Under s. 1 of this Act, the name of the owner of 
stolen property may be altered at the trial (a). And 
where on an indictment for perjury alleged to have been 
committed on the trial of B. “ for setting fire to the barn 
of P.," the certificate of the trial and conviction of B. 
stated it to be “ for setting tire to a stack of barley," and

(I) 14 & l."> Viet. c. KHI ; see Appendix.
(«0 It. v. Vincent, 2 hen. 464 ; It. v. FttUarim, 6 Cox, 194; but 

eee It. v. (Jreen, 1 1). & B. 113.
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it appeared that the ham and stack of barley were 
burning at the same time, Williams, J., directed the 
indictment to lie amended according to the certificate, 
considering the case within the words of s. 1, “ in the 
name or description of any matter or thing whatsoever," 
and observing that this was one of the very cases for 
which the statute was passed (/•).

Where goods, the separate property of a wife, were 
stolen from the house of her husband, and the indict
ment laid the property in the husband, a conviction 
thereon was quashed ; but the Court for Crown Cases 
Reserved held that an amendment in the name of the 
owner should have been allowed (j). But in a case 
where the prisoner was indicted for forgery as a statutory 
felony, and the offence proved was holden to be a mi«- 
demeanour, Hill, J., refused an amendment, on the 
ground that the statute does not permit an alteration of 
the nature or quality of the offence charged (y).

Again, where a prisoner was indicted for obtaining credit 
under false pretences, but the evidence failed to prove 
the false pretences, it was held that the Court had no 
power under this Act to amend the indictment by striking 
out the allegations of false pretences and inserting a 
charge of obtaining credit by fraud, even though both 
charges could be established by the same evidence, for 
this would amount to substituting one offence for 
another (r). But where the prisoner was indicted for 
wilful and corrupt jierjury by making a false affidavit 
under the Bills of Sale Act, 1864, which was not a 
judicial proceeding, it was held that he could on this 
indictment lie convicted of the common law misde
meanour of making a false oath, the words “ wilfully 
and corruptly ’’ being rejected us surplusage (a).

(v) H. v. 1Vm7/e, 0 Vox, 09.
(t) It. v. Murray, [1906] 3 K. B. 385.
(v) It. v. WriijLt, 2 F. F. 320.
[«) A. v. Vienwh, [1908] 2 K. li. 270.
(a) A. v. Jlodyktts, L. K. 1 V. V. B., at p. 213.
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The Act of 1851 is intended to apply to all cases where 
amendments may lie made in furtherance of justice, and 
where the defendant cannot he prejudiced in his defence, 
on the merits, by such amendment (b).

It has been ruled that an amendment will not be 
allowed after the counsel for the prisoner lias addressed 
the jury. The pro|ier course is that, where the counsel 
for the prosecution has given all the evidence that he 
means to give, he should, if he wishes for an amendment, 
ask for it before he closes his case ; and then, if the 
amendment is allowed, the counsel for the prisoner will 
address the jury on the indictment as amended (c).

If the jury acquit the prisoner, he is at once discharged. 
If, on the other hand, he is found guilty, he may, before 
sentence, call witnesses in mitigation of punishment. 
The prosecution may also at this stage prove any 
previous conviction against the prisoner, and the judge 
will also inquire into the prisoner’s conduct since his 
last conviction and into any other matters which may 
assist him in deciding as to his punishment. Such 
witnesses are usually sworn to give true answers to all 
such questions as the Court shall demand. The judge 
may jiermit them to be cross-examined. They are, how
ever, not bound by the ordinary rules of evidence. At 
this stage the Court may properly act upon hearsay 
evidence (d) in passing sentence.

By the Criminal Appeal Act, 1907 (c), upon the trial of 
any person at Quarter Sessions or Assizes, the proceed
ings,—that is, the evidence, the arguments and decision 
upon points of law, the summing up of the judge (/), the 
verdict of the jury, and, if the prisoner be found guilty, 
the speeches and evidence us to his character, and the

lb) Per Lord Campbell in R. v. Sturye, 3 E. & It. 734.
(n R. v. Rymerx, 3 Var. & K. 32fi.
la) R. v. Weaver, 1 Cr. App. B. 12.
(e) 7 Kdw. VII. c. 23, ». 1# (1), and Criminal Appeal finie», IPOS,

r. 1.
(/■) R. v. Ren nett, 25 T. L. B. 528.
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T
sentence,—must he taken down by the official shorthand 
writer ; and by this means an accurate record of the 
proceedings properly verified will lie before the Court of 
Criminal Appeal should an appeal be entered. This 
provision, however, is only directory, and not mandatory, 
so that if the trial takes place in the absence of a short
hand writer the trial is valid—if the prisoner is acquitted, 
he cannot be tried again ; if he is convicted, bis convic
tion cannot be quashed on that ground (>j).

Kcidence in the Court of Criminal Appeal.
At any time before the verdict is given, the 

prisoner may move to quash the indictment, if ho 
deems it bad in law (It). He may also, at any time 
after verdict and before sentence, move in arrest of 
judgment on any objection which appears on the 
face of the record. It is still open to the judge, if 
he thinks fit, to state a special case, as was fre
quently done in the days before the Court for 
Crown Cases Reserved was abolished (i). But the 
most usual course is now for a convicted person to 
appeal to the Court of Criminal Appeal, which came 
into existence on April 19th, 1908.

This Court consists of the Lord Chief Justice 
of England and the other judges of the King’s 
Bench Division ( j), or as many as are necessary. 
The Court is properly constituted if there arc 
present not less than three judges; the number

(») It. v. Rutter, '2.1 T. L. R. 73 ; It. v. Elliott, 100 L. T. 076.
(A) In the case, however, of some formal defect apparent on the 

face of the indictment the motion to quash must be made before 
the jury are sworn; and then the Court may amend the indictment 
and proceed with the trial : 14 & Id Viet c. 1(H), s. ‘2d.

(t) Criminal Apjieal Act, 1907 (7 Edw. VII. c. 23), s. 20; as was 
done in R. v. Turner, [1910] 1 K. B. 340.

(j) Criminal Appeal Act, 1907, s. 1 ; Criminal Appeal (Amend
ment) Act, 1908 (8 Edw. VII. c. 46), s. 1.
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must be uneven. It sits in London unless other
wise directed. An appeal lies from this Court to 
the House of Lords, but only in cases where the 
Attorney-General has certified that the decision 
involves a point of law of exceptional public 
importance, and that it is desirable in the public 
interest that a further appeal should he brought (/).

To this Court the convicted prisoner has an 
unfettered right of appeal on any question of 
law (k). And from the verdict of the jury on any 
question of fact, or from the decision of the Court 
on any question of mixed law or fact, the prisoner 
can appeal, provided he obtains either the leave of 
the Court of Criminal Appeal, or a certificate from 
the judge who tried the case that it is a fit case 
for appeal (/), e.g., that the verdict is unreasonable, 
or that it cannot be supported on the evidence laid 
before the Court, or that on any ground there has 
been a miscarriage of justice (w). Again, the 
prisoner can appeal against the sentence passed 
upon him, but only if ho has obtained the leave of 
the Court of Criminal Appeal (n). But in doing 
so he runs a certain risk, for on such an appeal 
the Court may, if it thinks fit, quash the sen
tence appealed against and inflict a more serious 
one (o).

Machinery for the production on an appeal, either of 
the evidence called in the Court below or of fresh evidence,

(j) 7 Edw. VII. c. 23, 8. 1 (6).
(Â-) / bid., 8. 3 (a). 
m Ibid., 8. 3 (b).
{m) Ibid., 8. 4.
In) Ibid., 8. 3 (c).
(o) Ibid., 8. 4 (3).
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is provided by the Act(p), and the rules made under the 
Act(g).

The judge or chairman of any Court before whom a 
person is convicted must, in the case of an appeal, or of 
an application for leave to appeal under this Act, furnish 
to the Registrar of the Court of Criminal Appeal, in 
accordance with the rules, his notes of the trial ; and 
also a report giving his opinion upon the case or upon 
any point arising in it (r).

Rule 14 provides that the registrar shall request the 
judge to furnish him with his note of the trial, or with a 
copy of it, or any part thereof ; and the judge shall 
thereupon furnish the same in accordance with such 
request. Rule 15 provides that the registrar shall 
request the judge to furnish him with a report in 
writing, giving his opinion upon the case generally, 
or upon any point arising upon the case of the appel
lant ; and the judge shall thereupon furnish the same 
in accordance with such request.

The registrar takes all necessary steps for obtaining 
a hearing under this Act of any appeals or applications, 
notice of which is given to him. He will obtain and lay 
before the Court in proper form all documents, exhibits, 
and other things relating to the proceedings in the 
Court below, which appear necessary for the proper 
determination of the appeal or application (*).

The Court of Criminal Appeal may (<), if they think it 
necessary or expedient in the interest of justice,—

“ (a) order the production of any document, exhibit, or other 
thing connected with the proceeding*, the production of 
which appear* to them necessary for the determination of 
the case ; and

(6) if they think fit order any witnesses who would have been 
compellable witnesses at the trial to attend and be

i
p) Ibid., as. 8, 9. 13, 16. 
q) Criminal Appeal Rules, 1908. 
r) 7 Edw. VII. c. 23, s. 8.

») Ibid., s. 13 (1). 
t) Ibid., e. 9.
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examined before the Court, whether they were or were 
not called at the trial, or order the examination of any 
such witnesses to lie conducted in manner provided by 
rules of Court before any judge of the Court or before 
any officer of the Court or justice of the peace or other 
person appointed by the Court for the purpose, and allow 
the admission of any depositions so taken as evidence 
before the Court; and

(c) if they think fit receive the evidence, if tendered, of any
witness (including the appellant) who is a competent but 
not compellable witness, and, if the appellant makes an 
application for the purpose, of the husband or wife of the 
appellant, in cases where the evidence of the husband or 
wife could not have been given at the trial except on 
such an application ; and

(d) where any question arising on the appeal involves pro
longed examination of documents or accounts, or any 
scientific or local investigation, which cannot in the 
opinion of the Court conveniently be conducted before the 
Court, order the reference of the question in manner 
provided by rules of Court for inquiry and report to a 
special commissioner appointed by the Court, and act 
upon the report of any such commissioner so far as they 
think fit to adopt it ; and

(e) appoint any person with special expert knowledge to act
as assessor to the Court in any case where it ap]>ears to 
the Court that such special knowledge is required for the 
proper determination of the vase ;

and exercise in relation to the proceedings of the Court any other 
powers which may for the time being be exercised by the Court of 
Appeal on appeals in civil matters, and issue any warrants neces
sary for enforcing the orders or sentences of the Court: Provided 
that in no case shall any sentence be increased by reason of or 
in consideration of any evidence that was not given at the 
trial.”

Rule 20 provides that the registrar shall apply to the 
proper oEcer of the Court of trial for particulars of the 
trial and conviction and the calendar ; and may, when 
it appears necessary, or he is so directed by the Court of 
Appeal, require the proper oEcer to furnish him with 
the original depositions, or exhibits, or indictments, or 
inquisitions, or abstracts, or copies thereof, and such 
oEcer shall furnish the same. Rule 32 provides that 
the registrar may, where he considers it necessary, and 
shall, where directed by the Court of Appeal, obtain any 
documents, exhibits, or other things relating to the pro
ceedings, for use by the Court of Appeal, and may 
arrange for inspection thereof by any party interested.
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The rule also provides that the Court of Appeal may, 
whenever it is necessary or expedient, order any docu
ment, exhibit, or other thing connected with the 
proceedings, to be produced by any person having the 
custody thereof.

Rule 89 provides that the appellant or respondent may 
obtain from the registrar copies of documents or exhibits, 
upon payment of charges according to a fixed scale.

Rule 8 provides that the judge of the Court of trial 
may make orders us to the custody, disposal, or produc
tion of any exhibits. Rule 27 makes it the duty of a 
prosecutor who declines to defend an appeal, and of his 
solicitor, to furnish information, documents, matters 
and things in his possession or under his control 
connected with the proceedings, which the registrar or 
Director of Public Prosecutions may require. Rule 40 
provides that witnesses ordered to attend before the 
Court of Appeal shall be served with an order in tho 
preserilied form, which order may be made at any time 
on the application of the appellant or res}>ondent. The 
order also provides for examination of witnesses before 
examiners.

Several cases have been decided with reference to the 
calling of fresh evidence in the Court of Appeal. Thus, 
it has been held that the names of the fresh witnesses, 
and the points they are to prove, must be stated on the 
application for leave to call them («), and the proposed 
evidence should lie before the Court on affidavit when the 
application is made (a), but the Court may accept the 
statement in the application for leave. Where tho Court 
makes an order for certain witnesses to be examined, the 
appellant is not at liberty to call other witnesses (y). In 
one case the hearing was adjourned to enable the Director 
of Public Prosecutions to make inquiries and have

(tf) li. v. Lovett, 1 Cr. Ann. B. 94.
\r) It. v. Atkin», 24 T. L. B. HOT.
(y) li. v. Laws, 24 T. L. B. <>30.
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necessary witnesses in attendance (>). But permission to 
call fresh witnesses will not generally be given unless 
the omission to call them at the trial is satisfactorily 
explained (o). But, under exceptional circumstances, an 
appellant, who had not given evidence himself in support 
of an alibi, was allowed to give evidence on appeal (6). 
And where witnesses were absent from the trial through 
a misunderstanding, they were allowed to be called on 
appeal (c). The result of producing evidence which was 
not called at the trial may be that the Court of Appeal 
will quash the conviction (</) or reduce the sentence (e), 
but it cannot on such evidence increase the sentence (/).

The Court will rely upon the judge's notes and the 
shorthand writer's transcript of his notes. When state
ments have been made at the trial in the presence of the 
prisoner and his counsel, and the facts are brought 
Iwfore the Court of Appeal on affidavit, the Court will 
not allow it to lie said that they are incorrect, unless 
some serious mistake is alleged (</). The Court will not 
quash a conviction, when evidence is forthcoming, after 
the trial, of previous convictions of a material witness for 
the prosecution, unless such convictions are of such a 
kind as to affect his credibility {It).

(z) R. v. I,awt, 24 T. L. R. (HO.
(o) R. v. Mortimer, 09 L, T. 204 ; R. v. Martin, 1 Or. App. R.

lb) R. v. Malvisi, 73 J. V. 372.
(<j R. v. Hendry, 23 T. L. R. 031.
(</) R. v. Retriage, 73 J. 1*. 71. 
le) R. v. IHekeneon, 73 J. V. 287.
(/) 7 Edw. VII. c. 23, r. 9, ad finem,
(a) R. v. ll'mrer, 1 O. App. R. 12.
(A) R. v. Hamjnihire, 1 Cr. App. R. 212.



608a

CANADIAN NOTES.

PROCEDURE IN CRIMINAL CASES.

In addressing the jury counsel for the prosecution 
commented unfavourably upon the failure of the wife to 
give evidence. No objection was made at the time, nor 
until after the jury had retired to consider their verdict.

It was held that the comment was a violation of the 
Criminal Code, and that there must l>e a new trial, 
although no objection was made at the time to the 
comment. Per Ritchie, J. : “ When once a comment is 
made the mischief which the law was designed to 
prevent has been done, and nothing can afterwards be 
said by either counsel or judge that will be calculated 
entirely to remove the effect of that comment upon the 
minds of the jury. The accused is entitled to the pro
tection the law has thus afforded him, and it can only 
be done by granting a new trial. A similar law is 
in force in several of the United States, and there, in 
cases like this, a new trial is granted."

The judgment of Graham, E.J., at page 332, is 
valuable for the careful comparison of the American 
cases on enactments of a similar nature. It. v. Corby, 
30 N. S. R. 330.

The right of the prisoner in extradition proceedings 
to call witnesses for his defence is discussed by 
Patterson, J., in ltc Phipjm, 8 O. A. R. 77, at pages 10», 
110, 111, and following pages. He concludes: “Now, 
with all the light that I can gain from the references I 
have made, I am unable to see any reasonable ground
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for the complaint in the present case that evidence to 
disprove the commission of the act charged against the 
prisoner was rejected. What was proposed was not to 
explain the acts proved on the part of the prosecution, 
so as to remove from them the imputation of criminality. 
It was to disprove the acts themselves, or, in other 
words, to present to the judge evidence which should be 
in conflict with that offered for the prosecution. If he 
had received such evidence in relation to acts committed 
here, it would have been his duty, notwithstanding any 
impression it made upon his own mind, to send the case 
for trial. That I understand to be the tenor of all the 
authorities."

In ii. v. William llamhli/ ami Edmuiul llambly, 
16 U. C. Q. B. 617, it was held that where no 
evidence appeared against one of several prisoners he 
ought to be acquitted at the close of the prosecutor's 
case, but questioned whether, without such formal 
acquittal, he could be called as a witness for his 
co-prisoners ; and apparently he could not unless it 
appeared that he had been joined in order to exclude hi 
testimony.



CHAPTER II.

DISCOVERY IN CIVIL ACTIONS.

It will have been gathered from the preceding 
pages that our law discountenances, and indeed 
condemns, any attempt to induce an accused person 
to criminate himself. He may not be either brow
beaten or cajoled into making any confession, nor 
is he called upon in any way to facilitate the proof 
of his guilt. But in civil proceedings a different 
rule holds. Each party to an action is invested 
with wide powers of extracting the truth from his 
opponent.

As soon as the issues in any civil action have 
been defined by the interchange of pleadings, each 
party begins to prepare his case for the hearing. 
He often discovers that he is without reliable 
information on certain material points ; and he 
naturally endeavours to obtain this information 
in the first instance from his opponent. There 
may be matters as to which neither party is in 
possession of strict legal evidence ; yet it is possible 
that his opponent may be willing to make admissions 
which will save the trouble and expense of obtain
ing such evidence aliunde. Hence the Master in a 
proper case allows one party to administer questions 
to the other, and compels that other to answer them, 
subject to certain restrictions ; and the admissions
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obtained by means of these “ Interrogatories ” (a) 
often save time, trouble, and expense in preparing 
for the trial.

But, besides this discovery of facts, a party may 
also need disclosure of documents. Some material 
letters have, as a rule, passed between the parties 
before the dispute arose, which may contain the 
contract sued on, or be evidence of its breach, 
or of an independent tort ; but the plaintiff has the 
defendant’s letters, and the defendant has the plain
tiff’s, and neither set is properly intelligible without 
the other. Moreover, it is highly desirable that any 
one who intends to give evidence should, if possible, 
before he enters the witness-box, read over his own 
letters written at the time when the events happened't 

for his recollection of an interview which took place 
many months ago is probably somewhat hazy now, 
and far less reliable than his account of it given in 
a letter written at the time. Hence it is always 
desirable for each party to see all material docu
ments in the possession of his opponent, and to take 
copies of the more important ones. This object is 
attained by the process—formerly only available in 
Equity, but now freely used in all Divisions of the 
High Court—called “ Discovery of Documents.” 
The Master will, in a proper case, and subject to 
certain restrictions, order each party to make full 
disclosure to his opponent of all material documents 
in his possession, thus saving costs and avoiding 
“ surprise ” at the trial.

(a) Both interrogatories and the answers to them are in writing 
or printed (Order XXXI., ir. 1, 9) and are interchanged before 
the trial. An oral question addressed to a witness in the box at

3 o 2
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But it is only after the litigation has commenced 
that there are these opportunities of acquiring 
information from the opponent. Till a writ has 
been issued—and, as a rule, until the questions in 
issue have been defined by the pleadings—the 
parties stand upon the defensive ; neither is bound 
to facilitate litigation by admitting or disclosing 
anything. Nor is any third i>erson under any legal 
duty to supply either of them with information to 
assist him in the cause.

It is strange that there is in England so little power 
before litigation has actually commenced of placing 
reliable information upon record in any shape which will 
render it admissible at a subsequent trial. In foreign 
systems of law much larger provision is made for what 
Bentham calls “ pre-constituted ” or “ pre-appointed ” 
evidence—that is, evidence taken purposely at the time 
when an event occurred or shortly afterwards (certainly 
before any litigation commenced).

There is, it is true, the memoramlv.m of an agreement 
required by the Statute of Frauds. >nd the declaration 
as to pedigree made by an anci- r in a family Bible; 
but these are mere private enti . possessing no official 
authority. A commission to take the evidence of a 
witness who is dangerously ill or who will lie out of the 
jurisdiction at the date of the trial cannot lie obtained 
until an action is pending (6). So, too, a writ must be 
issued and served in order “ to perpetuate testimony."

When there was a danger that testimony might be 
lost before the question to which it related could be 
made the subject of judicial investigation, the Court of 
Chancery, following the practice of the civil law, lent

the trial which he is to answer then and there is not an “ inter
rogatory."

(6) See post, p. 66ti.
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its aid to preserve and perpetuate such testimony. A 
bill was filed, stating the matter respecting which the 
plaintiff desired to take evidence, and showing that he 
had an interest in the matter which could not be barred 
by the defendant, that the defendant claimed an interest 
adverse to the plaintiff in the matter, and that the 
matter could not he made the subject of present judicial 
investigation (c). An affidavit of the circumstances by 
which the evidence desired to be preserved was in 
danger of being lost was filed with the bill. The 
plaintiff could only require an answer from the defen
dant as to the facts and circumstances alleged by the 
bill as entitling him to examine the witnesses (d) ; and 
the bill could not he set down for hearing. The 
witnesses were examined before an examiner, according 
to the provisions of ss. 31—33 of 15 & 16 Viet. c. 86, 
and by the defendant us well as by the plaintiff («). An 
order might he obtained to use the depositions so taken, 
either after the death of the witness (/), or in case he 
were too infirm(g),or could not be compelled to attend (</). 
A case for the perpetuation of testimony was not con
fined to aged and infirm witnesses, or to a single witness 
who could alone speak to the matter ; but, as Lord 
Romilly said (A) :—

" You may examine everybody, ami all the evidence is sealed 
up and only brought out when occasion requires it, and if the 
witnesses are alive it cannot be used, and the evidence must be 
taken all over again."

Proceedings to perpetuate testimony are now governed 
by Order XXXVII., Rules 35—88, which are set out in 
the Appendix.

The practice under these Rules is this—the plaintiff

(r) Karl Speneer v. Perk, L. R. it Eq. 415.
if/) Kllice v. lloupell, 32 Beav. 308.
if) Karl of Abergavenny v. Powell, 1 Mer. 434.
(/) Parnedale v. Lowe, 2 Russ. & My. 142.
(y) Bùldulph v. Lord I'amoys, 20 Iteav. 402.
(À) Karl Spencer v. Peek, taprd.
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having commenced his action in the ordinary way, and 
having in his statement of claim set out the facts which 
entitle him to commence the action under Rule 35, and 
the pleadings having been closed or the defendant having 
made default in delivering a defence (i), an order (J) will 
be made for the eiamination of the witnesses before an 
examiner of the Court, and the depositions will be filed 
in the usual manner. These depositions will not be 
sealed up, as was the former practice, but copies will be 
obtainable in the ordinary way as soon as they are filed ; 
and they will be admissible in evidence in any subsequent 
action between the parties to the original action or their 
privies if the attendance of the witnesses themselves 
cannot lie procured. A defendant can, as stated above, 
examine witnesses in an action to perpetuate testimony, 
as well as the plaintiff. The making of an order is a 
matter in which the Court has a discretion, and, there
fore, where the matter in controversy was the legitimacy 
of the plaintiff, and this could be at once disposed of by 
an action under the Legitimacy Declaration Act, 1858, 
the Court refused to make an order in an action to 
perpetuate testimony (k).

A writ is very seldom issued now to perpetuate testi
mony, as the Court has since 1883 an enlarged power of 
making declarations as to an)- right or title, although 
the time has not yet arrived for claiming any immediate 
relief thereunder. It is clearly provided by Order XXV., 
r. 5 (which came into force in October, 1883), that—

“No action or proceeding shall be open to objection, on the 
giound that a merely declaratory judgment or order is sought 
thereby, and the Court may make binding declarations ol right, 
w hether any consequential relief is or could be claimed or not '"(/).

(i) Marquess of llutr v. James, 33 Oh. 1). 137.
(» As to the form of the order, see llurttm v. Sorth Staffordshire 

Hail. Vo., 35 W. R. 533.
(le) West v. Lord Saekvitle, [1903] 2 Ch. 378.
(/) See Honour v. Equitable Life Satiety, [1900] 1 Ch. 852; Société 

Maritime v. Venus Steam Shimnng Vo., 9 Com. Cas. 289 ; and j>er 
Likdlky, M R., in Ellis v. Duke of Ledford, [1899] 1 Ch.at p. 515.
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Hence the Court can now declare what the rights of 
the parties are or will lie, although no ancillary relief is 
claimed, and even where no substantive relief can at 
present be given (hi). Such declaration may be made 
on an interlocutory application whether by petition or 
summons (it). But the jurisdiction under this rule will 
be exercised with great caution (o). The Court can in 
its discretion make a declaration as to a future right ; 
but it will not do so if such a declaration would be 
“ embarrassing or useless for any good purpose ” (p).

There is also the power of making statutory declara
tions under the Statutory Declarations Act, 1885, which 
by the practice of conveyancers are accepted as evidence 
of incidental matters arising on the proof of title to real 
property (q).

As soon, however, as a writ is issued, the Rules 
of the Supreme Court afford to either litigant 
abundant opportunities of acquiring—and to some 
extent of recording—information which will "be 
needed at the trial of the action. Thus, as we have 
already seen (r), the pleadings, if fairly drafted, 
frequently contain valuable admissions. As soon 
as notice of trial has been given, each party begins 
to prepare his case ; and, as a rule, he will

(in) EiKint v. Manchester, Sheffield and Lincolnshire Rail. Co., 30 
Ch. I >. at p. 640; London Association of Shipowners v. London and 
India Docks, [1892] 3 Ch. 242.

(n) In re St. Nazaire Co., 12 Ch. D. at p. 94.
(<>) Faber v. U os worth Urban District Council, 88 L. T. 549.
(/>) Fer Jelf, J., in Attorney-General v. Scott, 20 T. L. R. at 

p. 633 ; and see, for examples, Islington Vestry v. Hornsey Urban 
District Council, [1900] 1 Ch. 695; Young v. Ashley Hardens I*ro- 
2>erties, Ltd., [1903] 2 Ch. 112; Ankerson v. Conelly, [1906] 2 Ch. 
544; [1907] 1 Ch. 678.

(7) in some cases, however, a statutory declaration made in a 
cblony under that Act has been received as evidence when 
verified by an affidavit : see In re Hardwick, [1907] W. N. 180.

(r) See ante, p. 422.
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promptly discover that he requires further informa
tion as to facts as well as disclosure of the documents 
which are in the possession of his opponent. It is 
most important for the parties to ascertain before 
the hearing what are the exact points on which 
there will be a conflict of evidence at the trial. 
This can generally be ascertained by means of 
interrogatories.

INTERROGATORIES.

On the hearing of a summons for directions in 
any action, either party may apply to the Master for 
leave to deliver interrogatories to his opponent (s), 
and for an order that his opponent shall answer 
them on oath before the trial. The latter must file 
an affidavit answering them within ten days or 
within such other time as the Master may fix (s). 
But a party is not permitted to administer to his 
opponent whatever questions he pleases. The 
particular interrogatories proposed to be delivered 
must be submitted to the Master, whose leave must 
be obtained before they can be administered. The 
Master will only allow such questions as “ he shall 
consider necessary either for disposing fairly of the 
cause or matter or for saving costs ” ((), and before 
giving leave to administer them he will take into 
consideration any offer, which may be made by the 
party sought to be interrogated, to deliver particulars, 
or to make admissions, or to produce documents 
relating to any of the matters in question («). The

(a) Order XXXI., rr. 1, 8.
(<) Ibid., r. 2.
(m) Ibid.
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party interrogating must, before delivering the 
inteiTogatorics to his opponent, pay into the 
“ Security for Costs Account,” to abide further order, 
a sum of money fixed by the Muster, generally not 
less than £5 (x).

A party who administers interrogatories generally has 
three objects. In the first place, he ho|ies to obtain 
admissions to facilitate the proof of his own case : 
secondly, he desires to ascertain, so far as he may, the 
case of his opponent ; and, thirdly, lie may seek to 
obtain admissions which tend to destroy that case (//), 
whether he has in fact ascertained it or only anticipates 
that the case he is seeking to destroy will he set up (z). 
Even if lie cannot elicit the admissions he desires, he 
may at all events get some definite statement sworn to 
from which his opponent cannot afterwards diverge.

There are, however, certain rules (a) which determine 
what interrogatories may be administered and what 
not. The most important of these rules is that interroga
tories must he relevant to the matters in issue (/>). Thus, 
where the defendant in an action of libel or slander lias 
set up the defence of fair comment, and placed on the 
record a plea in what is now the usual form (r), com
mencing with the words “In so far as the words com
plained of consist of statements of fact the same are in 
their natural and ordinary signification true in substance 
and in fact," he will lie allowed, notwithstanding the 
absence of a plea of justification, to administer to the 
plaintiff interrogatories directed to proving the truth of 
the statements upon which the action is brought and of

h) Order XXXI, r. -!i
(i/) See (Jrumbrtcht v. /terry, 02 W. It. 338 ; IIIunetty \, Wright 

(Nil. 2), 24 Q. II. I). 443, n.
(z) Atlarney-titvcral v. I 'or/ioratitm of/.tmdwi, 2 Mac. & Ci. 200.
il) See Odgers on Pleading and Practice, Oth ed., 141. 270—277.

Ihj Order XXXI., r. 0.
(r) 1‘enrhyn v. Liiettscil VMmllers' Mirror, 7 T. L. It. 1.
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those alleged in the particulars delivered by him of the 
materials upon which his defence of fair comment was 
based (if).

But the defendants in an action of libel will not be 
allowed to administer to the plaintiffs an interrogatory 
in the following form “Do you intend to set up that 
the defendants, in publishing the words complained of, 
were actuated by express malice towards the plaintiffs ? 
If yea, state generally the facts and circumstances on 
which the plaintiffs rely as showing actual malice " (#).

But not every question which could be asked a witness 
in the box may be put as an interrogatory. Thus, 
questions which are only put to test the credibility of 
the witness will not be allowed, although, of course, they 
may lie asked in cross-examination (/). Again, no 
question will be allowed which is not put bond fide for 
the purposes of the present action, but with a view to 
future litigation. Thus, an interrogatory which asks 
the defendant if he did not do the acts complained of 
who did, will be disallowed. Such a question is quile 
irrelevant to the action. A person who thinks he has 
a cause of action and does not know whom to sue is not 
entitled to sue someone who does know the person liable 
and comi>el him to reveal on oath who that person is (g).

Again, leave will not be given to administer a question 
directed in any other respect to elicit facts which cmnot 
assist the plaintiff’s case or form a defence to the 
action (Zi).

The questions should be directed to the evidence by

Cil) Peter Walker ib Sun, LUI. v. Ihslyson, [1009] 1 K. 11. 299.
(e) Lever Urol hers Associates! Aews/iajiers, [1907] 2 K. 11. 620. 

But a defendant cannot be interrogated as to what he meant by hi» 
words. Ileatun v. HMney, [1910] 1 K. 11. ÏÜ4.

(/) Alihusen v. Lalwuchere, ,'i (j 11. L>. 6,71 ; and see the con
cluding words of Order XXXI., r. 1 ; In re Morgan, 99 l'h. 1). 916.

(g) Paid-hunt v. Wiyhton, 2 T. L. R. 745; cf. Hope v. Ilrasli, 
[IS97] 2 Q. B. 1SS.

(A) Hagers v. Lambert, 24 Q. B. I). ,779 ; Pan '.hurst v. Hamilton, 
2 T. L. ii. 682; cf. Kenneihj v. Dwlson, [189.7] 1 Ch. 994.
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which it is desired to establish the material facts in issue 
at the trial (t). Either party may interrogate as to any 
link in the chain of evidence necessary to substantiate his 
case (k). If the defendant wishes to pay money into 
court, he can interrogate the plaintiff as to the actual 
damage sustained, in order to have a guide as to the 
amount to j>ay in (/). So, too—in some cases—interroga
tories are admissible as to matters which are only 
relevant in aggravation or mitigation of damages (m).

The party interrogating may put his whole case to 
his opponent if he thinks it wise to do so ; he may also 
interrogate in full detail as to matters common to the 
case of lx>th parties ; but he is not entitled to obtain 
more than an outline of his opponent's case. He may 
interrogate as to “ anything which can be fairly said to 
Iw material to enable him either to maintain his own 
case or to destroy the case of his adversary " (n). He 
can compel his adversary to disclose the facts on which 
he intends to rely, but not the evidence by which he 
proposes to prove those facts ; for instance, be cannot, 
as a rule, ask his opponent to name the witnesses whom 
the latter intends to call at the trial (»).

But the mere fact that the answer will reveal the 
names of the witnesses has never been an objection to 
a question which is otherwise admissible. As Lord 
Lanodale said in Storey v. Lord Lennox (p) :—

' The defence here is that the letters may disclose the names 
of the witnesses and the evidence; and so indeed may every

ft) Attorney-General v. (laeh'll, 20 Ch. I). 519.
(À-) See Joue* v. Richard», 15 Q. B. 1). 439.
(() Front v. Itrook, 23 W. B. 2(9); Horne v. Hough, L. B. 9 C. P. 

135.
(m) See Heaife v. Kemp, [1892] 2 Q. B. 319; Whittaker v. Scar

borough Pait, [1896] 2 U. B. 148.
(n) Per Bord Esher, M.K., in Heuneeey v. Wright (No. 2), 24 

Q. B. I), at p. 447, n.
(o) Fade v. daeobs, 3 Ex. I). 335 ; but see Marriott ,v. Chamber- 

lain, 17 Q. B. 1). 154 ; llirrh v. Mather, 22 Ch. D. 629|: McColla v. 
Joue», 4 T. L. R. 12; Aehirorth v. Robert», 45 ('h. L). 623.

(p) 1 Keen, 341.
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discovery which the defendant may he required to give. In 
telling the truth, an he is hound to do, he may incidentally disclose 
to the plaintiff that which will enable the plaintiff to learn the 
names of the witnesses and the nature of the evidence ; and, if 
this consequence could la* used as a ground for resisting a dis
covery, one of the most extensively useful ]mrts of the jurisdiction 
of the Courts would tie lost."

A party may ask anything to make out his own case 
or answer his opponent's case ; lie is entitled to know 
precisely what is the charge made against him, and what 
is the case which he will have to meet. But he is not 
entitled to discover in what way his opponent intends to 
establish that charge (</).

Even in interrogating as to his own case, however, 
neither party must ask “ fishing ** questions, that is, 
questions which do not relate to some definite and 
existing state of circumstances, hut are put merely in 
the hope of discovering something which may help the 
party interrogating to make out some case. Interro
gatories must lie confined to matters which there is good 
ground for lielieving to have occurred. Thus, where the 
plaintiff sued the defendant for a libel charging the 
former with blasphemy on a particular occasion, the 
defendant was not allowed to interrogate with the object 
of making the plaintiff admit that he had on other 
occasions said something very like the words he was 
alleged to have used on that occasion (r).

Interrogatories are not allowed as to the contents of 
written documents, unless it is admitted that such docu
ments have been lost or destroyed (*). Nor will they lie 
allowed to contradict a written document (t). But a

(y) Jfnoton v. Halby, [11107] 2 K. B. IS; Johns v. ./«mes, hi Ch. I>. 
1170 ; Ashley v. 'Jay I or, ;i7 !.. 1’. 52J ; (V. A.) .‘is L. T. 44 ; Jlidyway v. 
Smith it- Son, 6 T. ]>. It. 275.

(r) Tank hurst v. Hamilton, *2 T. L. It. liH‘2; and see per Cozexs- 
IIardy, M.R., in Ilooton v. Haifa/, [11+117] ‘2 K. B. at p. 20 ; hut 
sec Hali/leish v. Towther, [ISOU] 2 Q. B. 5H0.

(«) Stein v. Tabor, ill L. T. 444; >ifryibbon v. (Ireer, lr. It. 0 
V. !.. 2144.

(f) Moor v. Ilvbrrt , il V. B. (X.9.) 671.
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party may be asked what has become ol a particular 
document, and if it lias been lost or destroyed to set out 
the contents thereof (it).

Questions which tend to criminate the person interro
gated may be asked, but he is not bound to answer 
them (x). This privilege, if claimed at all, can only 
be claimed in the affidavit filed in answer to the 
interrogatories (//). Nor is it any objection that the 
interrogatories will tend to criminate others, if they 
are put bond tide for the purposes of the action (z). 
It never has lieen an objection that answering the 
questions would expose the party interrogated or third 
persons to a civil action (o).

Objection may also be taken to an interrogatory on 
the ground that it is scandalous, that is, it alleges 
something which it is unbecoming for the Court to 
hear or contrary to good manners. For instance, 
allegations of crime or reflections on the moral 
character of individuals are scandalous, if not neces
sary to the action. But nothing that is material, 
however disgraceful it may be, is scandalous (6). The 
sole test is whether the fact alleged would lie admissible 
to prove or disprove any material allegation (c).

Actions for the recovery of land are, as regards 
interrogatories, on the same footing as other actions (d). 
The plaintiff can interrogate the defendant in order to

(a) Wolret ham/don New Water ll'ort» Co. v. Hawks/ord, 3 t'. B. 
(N.s.) 703; /lairy tuple v. I.eslie, 8 <t. If. 1). 3; Let h hr o lye v. Crook, 
44 L. J. (\ V. 381 ; Jones v. Monte Video Ons ( 5 Q. B. 1). 53ti ;
but see Halt v. Truman, *29 Vh. II. 307 ; Morris v. Edutards, 13 
App. Cas. 309.

is) Alabaster v. Harness, 70 L. T. 373. hi) Order XXXI., r. II.
(z) McVorytnslale v. Itell, [1870] W. N. 39.
(a) Tetley v. Easton, 18 C. B. 043.
[ji Eishcr v. Owen, 8 Oh. I>. 043; Alllmsen v. Labonrliere, 3 

<1. If. D., pp. 000, 601, 006; Notional Association, etc. v. Smithies, 
[1906] A. C. 434.

U) Her Lurd Sklborxk in Christie v. Christie, L. B. 8 Ch. 503. 
(d) Lyell v. Kennedy, 8 App. Cas. 217 ; Milhank v. Milhank, 

[1900] 1 Ch. 370; Miller v. Kirtean, [1903] 2 Ir. R. 120.
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prove steps in his title. But no interrogatory will be 
permitted if the answer might subject the defendant to 
a forfeiture. Thus, a tenant cannot lie interrogated as 
to whether he has not broken the covenant of his lease 
prohibiting assignment or underletting (#), but he may 
be asked whether his term or interest has not expired by 
effluxion of time(/).

Again, leave may be refused on the ground that the 
subject of inquiry is not sufficiently material at that 
stage of the action. The Court will not, as a rule, allow 
interrogatories, which may injure the defendant and can 
only assist the plaintiff if he succeeds, to be administered 
before the right to relief has been established (g). Thus, 
where the defendant in an action for infringing a patent 
denied the infringement, interrogatories, designed to 
assist the plaintiff after he had established the infringe
ment, were disallowed (A). But where the plaintiff sued 
for a declaration that the defendants were partners of 
her late husband, and interrogated them as to their 
drawings out of the business, it was held that the 
interrogatory must be answered (i). So, an executor, 
if required, must set out his accounts in his answer (A) ; 
and a mortgagee in possession who admits that the 
mortgagor has a right to redeem is bound to answer 
interrogatories as to the state of the accounts (Z) ; for, in 
actions of account the defendant, even when he denies 
the plaintiff’s title, must answer fully, even as to conse
quential matters of account. But this right must not be 
pressed too far. The Court will not allow the questions

(e) Fa ne v. Atlee, (1700) Eq. Ca. Ab. 77; Vxbrhlgev. Slavelaiul,
1 Vca. Sen. 06 ; / V v. Rntterfiehl, SB. & S. 820 ; Mexboronyl,
(Kart of) v. Whitwoisl l Whan Ilistriet Counril, [1807] 9, Q. B. 111.

(/) Wigram on Discovery, 81.
(i/) See ;<er Cotton, I,.J.,m Fennessy v. Clark, 3Ï Ch. D.,atp. 187.
(h) Ik la Rue v. Dickinson, 3 K. & J. 388.
(*') Saull v. Rrowue, L. R. 0 Ch. 364 ; and see Saccharin Corporation 

v. Anglo, ele. Works, [1001] 1 Ch. 414.
(A) Thompson V. Dunn, L. R. 5 Ch. S73; Alison v. Alison, SO L. J. 

Ch. 074.
(Z) Miner v. Creasy, L. R. 9 Ch. 60
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if it is satisfied that they are only put in order to cause 
vexation or oppression (»<)■ Thus, where the plaintiff 
sued the defendant for an account, alleging that the 
defendant was his agent, he was not allowed to compel 
the defendant to answer interrogatories as to what 
appeared to he the latter’s private transactions (it). The 
Court said :—

“ It would be monstrous that a man, by merely alleging that he 
had a share in the ooniern. which allegation was denied and hud 
not been established, and whilst it was doubtful whether it would 
lie established, could got the accounts of the defendant’s private 
business and of his dealings with other people.”

Even if the Master has allowed the interrogatories, 
the party interrogated may take steps to avoid answering. 
He may appeal from the Master to the Judge at chambers. 
He has a further apfieal from the Judge at chambers to 
the Court of Appeal, and thence to the House of Lords. 
But unless there is some error of principle or any 
substantial injustice can be shown to have been done, 
the Court of Appeal will not interfere with the Judge’s 
order. It protests against being called upon to settle 
interrogatories (»).

Again, he may apply to have them set aside (/>), on 
the ground either that on the whole they are exhibited 
“ unreasonably or vexatiously " or that any one or more 
or part or parts thereof is or are “ prolix, oppressive, 
unnecessary or scandalous." Applications, however, are 
rarely made under this order. The more usual course 
is for the party interrogated to take any objection he 
may have to answer any particular interrogatory in his 
affidavit in answer. This he can do, even if he has 
raised it before (q).

(m) See, for example. White ,t- Co. v. Vrtulit Reform Association, 
LU., [190Ô] 1 K. B.,p. 669.

(») (treat Western Colliery Co. v. Tucker, L. R. 9 Ch. 376.
(o) Per Liniji.ey, L.J., in Peek v. Hay, [1894] 3 Ch. nt p. 286.
(]>) Order XXXI., r. 7 ; Ovpenheim v. Sheffield, [1893] 1 U. B. 5 ; 

and see Iktlyleish v. Lowtlier, [1899] 2 Q. B. 690.
(y) Peek v. Ray, [1894] 3 Ch. 282 ; Fisher v. Owen, 8 Ch. D. 646.
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Interrogatories must lie answered fully and cleaily, and 
with a reasonable amount of detail (r). The answers may, 
however, be guarded and carefully qualified so long as 
lioth the admission and the qualification are clear and 
definite (*). But an answer which introduces irrelevant 
matter is insufficient (/). So, too, is an answer which is 
embarrassing, that is, which prevents the party inter
rogating from using it without having thrust upon him 
irrelevant matter as a part of it (m).

It is primd facie a good answer to an interrogatory for 
the person interrogated to answer “ I do not know any
thing about this matter of my own knowledge " (x), hut 
before making this answer he is bound to examine all 
documents in his own poMMsion from which the infor
mation could lie readily obtained ; he is also bound to 
make inquiries from such of his servants or agents who 
would naturally, in their capacity as such, have acquired 
such information (y). But he is not bound to make 
inquiries from his rivals in the trade, or indeed of any 
third person (z), still less of a discharged servant or 
agent. The mere fact that the investigation of the 
matter by the party interrogated or his servants or 
agents would involve great trouble and expense is no 
excuse for not answering, unless the trouble and expense 
thereby caused would be wholly out of proportion to the 
value of the information when obtained («). Where the 
defendant in an action of libel has pleaded privilege, his

(r) 1'er Bowen, L.J., in Lyell v. Kenneth/, 27 Ch. D., at p. 2H.
(*j Malone v. FUa/eral'l, IK I,. It. Ir. 1ST.
(I) See Pti/ler v. Kin//, IIf. 9 P. Î).
(») IIÏ/K» v. HadAeley, [1H92] 2 <f. It. 224.
(r) Per Brett. J., in /Vii//iy« v. Itouth, L. R. 7 C. P. 287 ; Kiei'l 

v. Hen nett, 2 T. !.. If. Ill, 122.
(<y) Per North, J.. ill Rashotham v. Shro/ishire.etr. Co., 24 Ch. I)., 

at ]>. 118; Allivtt v. Smith, [189.4] 2 i'll. Ill ; Itolehow v. Fisher, HI 
(f. B. I). ltil ; Hall v. London and North Western Hail. Co., 25 
L. T. 848.

(z) F.hrmann v. Khrmnnn, [189li] 2 Ch. till ; Welshach, etc. Co. 
V. New Sunlight Co., [1900] 2 Ch. 1.

(a) Hall v. Lorohm and North Western Rail. Co., supra.
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bona Jidet become material, and either party may interro
gate the other with a view of proving or disproving 
malice (b). So, too, where the defendant in an action of 
libel or slander has pleaded that he published the words 
complained of “ in good faith and without malice,” or 
“ in the honest belief that they were true," he may be 
asked what information he had at the date of publication 
that induced him to lielieve that the words were true, 
and what steps, if any, he had taken, before publishing 
the words, to ascertain whether they were true or not (c). 
He may also, as a general rule, be asked, “ From whom 
did you obtain such information ? "—unless the Court 
is satisfied that this interrogatory is not put bonâjide for 
the purposes of the pending action, but with a view to 
future litigation (if). In actions against newspapers, 
however, this question in the absence of special 
circumstances is not allowed (<■).

As a general rule, however, unless the state of mind 
of the party interrogated is in issue, he can only be asked 
as to matters which are within his own knowledge or 
that of bis servants or agents ; he cannot be interrogated 
as to his information and belief apart from such know
ledge. À fortiori, he cannot be compelled to answer 
interrogatories asking as to his knowledge, information, 
or belief with regard to matters of fact, if he swears that 
he has no knowledge or information with regard to those 
matters except such as he has derived from privileged 
communications made to him by his solicitors or 
their agents; for since under those circumstances bis 
knowledge and information are protected, so also is

(6) Coo/ier v. Blackmorc, 2 T. L. R. 746; Martin anil Wife v. 
British Museum, 10 T. L. R. 215; I'aryll v. Baity Mail Publishiny 
Co., Ltd., 90 L. T. 307.

(c) Elliott v. Garrett, [1902] 1 K. B. 670; Saundersim v. Baron 
ron Hadeck, 119 L, T. Jo. 33 (H. L.).

{<!) White <6 Co. v. Credit Beform Amidation, Ltd., [1905] 1 K. B. 
653; Edmondson v. Birch dc Co., Ltd., [1905] 2 K. B. 523.

(e) Plymouth Mutual l'o~operative Society, Ltd. v. Trailers' Pub~ 
lishiny Association, Ltd., [1906] 1 K. B. 403.

L.E. 3 D
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his belief when derived solely from such communica
tions (/).

If the answers are insufficient or evasive, the party 
interrogating may by notice call on the opponent to 
show cause why he should not make and file a further 
and I letter affidavit in answer (g). The notice, which 
must specify the interrogatories or parts of interrogatories 
to which a better answer is required (A), should be given 
promptly (t). The Master has power to order a tint voce 
examination (A), but this is rarely done. If the answers 
contain irrelevant matter, which prevents the party 
interrogating from making a fair use of the answers, he 
may apply to have such matter struck out (Z). Where 
the answers are used at the trial, any one or more or 
parts thereof may be put in, but if only part is put in, 
and the Judge is of opinion that answers not put in are 
so connected with those put in that the latter ought not 
to be used without the former, he may direct that all the 
answers which he thinks are material shall be put in (hi).

The Buies of the Supreme Court do not apply to the 
procedure in divorce and other matrimonial causes (»), 
but the Probate, Divorce and Admiralty Division has, by 
the Judicature Act, 1878, the same powers as to dis
covery which were possessed by the old Courts of law 
and equity (o), and in such matters the Court will 
now follow the analogy of the Rules of the Supreme 
Court ( p).

(/) /-ye/Z v. Kennedy (No. 2), !l App. I'as. SI ; 1‘ructir v. Rath-re, 
3 T. L. K. 229 ; cf. Printer v. Smiles, 55 L. J. Q. B. 467, 327.

(v) Order XXX., r. 3.
[h] Churrh v. Perry, 36 L. T. 513: Chesterfield Colliery v. Itlark, 

24 W It. 7S3; Austey v. North ami South Woohrich Subway Co., 11 
Ch. D. 439.

(i) l lut/il v. Murlnj, 5 L. R. Ir. 74.
(A) Order XXXI.; r.11.
(/) For the penalty incurred by default in answering, eee met, 

p. 646.
(m) Order XXXI., r. 24.
(a) Order I.XVIII., r. 1 (d).
(o) Harvey v. Lwtkin, 10 P. D. 122.
(/<) la county courte the procedure, which is regulated by the
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The Crown is entitled to discovery against a subject, 
but a subject is not entitled to discovery against the 
Crown (7). But a foreign Sovereign or State bringing 
an action in this country is in this respect on the same 
footing as a private individual (r). The rules as to 
interrogatories now apply to infants and their next 
friends and guardians ad litem («). Interrogatories 
cannot lie administered in a penal action (/), nor in any 
action for moneys forfeited under s. 60 of the Patents 
and Designs Act, 1907 (11).

DISCOVERY OF DOCUMENTS.

Besides the discovery of facts which he cun obtain 
hy means of interrogatories, each party will in most 
cases desire to ascertain what material documents 
are in the possession of his opponents, and to take 
copies of such of them as are of importance. This 
he can do in the ways sanctioned hy Order XXXI., 
the material rules of which will he found set out in 
the Appendix. The rules are the same for both 
the King’s Bench and Chancery Divisions (x).

There are three distinct cases which must be dealt 
with separately, as the procedure in each case is 
different :—

(i.) It may be that one party lms in his pleadings,

County Court Rules, 1903, is analogous to that of the High 
Court.

(q\ Attorney-General v. Xeurastle Corporation, [1897] 2 Q. 13. 384.
(/•) South African Republic v. La Compagnie Franco- Relge, [1898]

1 Ch. 190; Frioleau v. Unite*! States, and Johnson, L. R. 2 Eq. 659.
(«) Order XXXI., r. 29 ; overruling Mayor v. Collins, 24 (4. 13. 1). 

361.
(t) Martin v. Treacher, 16 Q. 13. I). 507; Jones v. Jones, 22 

(4. 13. I). 425 ; Hobbs v. Hudson, 25 (4. 13. 1). 232.
(//) 7 Edw. VII. c. 29 ; cf. Saunders v. UVeZ, [1892] 2 Q. 13. 18, 321.
(x) In the event of conflict between the practice of the two Divi

sions the Court will adopt whichever is the more convenient prac
tice : Newbiggin das Co. v. Armstrong, 13 Ch. D. 310.

8 d 2
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particulars, or affidavits referred to some document, 
and he cannot say that it is not material, as he 
relies on it himself. Ilis opponent is in such a 
ease entitled, without filing any affidavit or making 
any payment into Court, at once to give notice (y) 
that he will come and inspect that document, and 
take a copy of it if lie thinks fit. And the party 
who has referred to the document must produce it 
for inspection, if he has it in his possession, at the 
time named in the notice ; if he does not, lie cannot 
himself put it in evidence at the trial, unless he can 
satisfy the judge that he had some sufficient reason 
for not producing it.

It is now sufficient to state in a pleading the effect 
of any relevant document, unless its precise terms are 
material (z). This rule is intended to give the other 
party the same advantage as if the documents were fully 
set out in the pleading or affidavit in which they were 
referred to (a), and for this purpose a mere general 
reference is enough (It).

Copies of the documents referred to cannot lie 
inspected under this rule, but if the documents referred 
to are themselves copies, then they may (<■). When 
certain entries only in a hook are referred to, then those 
entries, but not the entire book, can lie inspected (</). If 
a document is exhibited to an affidavit, then a party 
entitled to see the affidavit can inspect the exhibit (<■). 
This does not apply, however, to exhibits which have 
been laid before the Court for the information of the

(y) Under Order XXXI., r. 15.
(z) Order XIX., r. 21.
in) Quitter v. Ileatliy. 22 Oh. I>. 42.
(/>) Smith v. //arm, 4H L. T. HUN.
(r ) Quitter v. Ueatly, en/irn.
hi) that.
\e) ht re Hineltliffe, [1895] 1 t'h. 117.
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Court alone. Thus, if a plaintiff sues in forma imujnri», 
the defendant cannot claim to see the case, laid by plaintiff 
liefore counsel, which is required by the rules to be 
exhibited to an affidavit and filed in the Court (/).

The party asking for inspection may apply for an order 
for production of these documents, if his notice to produce 
is disregarded or not properly complied with. And the 
on ut lies on his opponent to show why the order should 
not he made (g). He does not by referring to a privi
leged document lose his right to set up his privilege (/i), 
hut if he does set up the claim after so doing, he cannot 
put it in evidence at the trial without special leave (i). 
It would seem, in spite of the terms of r. 18, that the 
term “ affidavits," as used in the rule under discussion, 
includes an affidavit of documents under r. 12, and 
this is the practice of the King’s Bench Division, and, 
although the contrary practice was followed in the 
Chancery Division, it has been decided that the same 
practice should he adopted there (*).

It would also seem that an affidavit in answer to 
interrogatories is within the rule (I). And so is an 
affidavit which is sworn hut not tiled. Particulars are 
included within the term 11 pleadings ’’ (in).

(ii.) In the second place, it may be that one 
party knows, or thinks he knows, that the other 
has certain material documents in his possession, 
though they are not referred to in any pleading, 
particular, or affidavit. In such a case he may file 
an affidavit stating his belief, and the grounds of his 
belief, specifying the particular documents, and

(/) Stoanex. ttritain Sttannhip < [1897] 1 Q. 13. 185.
(</) Quitter v. I/eatly, 223 ( 'h. D. 42.
(h) Jtohei'ts v. (hmenheim, 20 t'h. I>. 724.
(/) Order XXXI., r. 15.
(/•) Parity's Mozambique Syndicate x. Alexander, [19023] 1 Ch. 191.
(/) Moore v. Peachey, [1891] 2 <1. 13. 707.
(m) In re Fenner amt Lloyd, [1897] 1 Q. 13. 607.
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showing that they an- material (n). Upon this the 
Master can order his opponent to state on affidavit 
whether he has or ever had any of those documents 
in his possession or power, and, if he ever had one 
of them and has not now, when he parted with it, 
and what has become of it(n). If in this affidavit 
hi- admits that he has any of the documents specified, 
and that it is material, it becomes at once a docu
ment referred to in an affidavit within the preceding 
paragraph.

Before this rule was made in 1898, an affidavit of 
documents was conclusive unless the opposite party could 
show from the terms of the affidavit, or of the documents 
referred to in it, or from the pleadings, that the deponent 
had in fact other relevant documents in his possession 
or power. But now, if the op|K)site party can swear an 
affidavit (;>) that he lielieves the deponent to have in his 
possession some other material document or documents, 
giving reasons for his (relief, he can put the deponent 
to answer specifically as to those particular documents.

(iii.) If a party does not know precisely what 
documents his opponent possesses, he may, without 
tiling any affidavit, or naming any particular docu
ment, apply to a Master for an order (i/) directing 
any opponent in the action to disclose on oath all 
documents which are, or have been, in his possession 
or power, relating to any matter in question in tin- 
action. A plaintiff can obtain such discovery front 
any necessary defendant (r) ; and one defendant can

(») White v. S/Hiff'ord «fc Co., [1901] 2 K. 11. 241.
(o) Order XXXÏ., r. 19a (3).
(/>) White v. Sjtafforil <1- Co., êii/trà.
'</) Under Order XXXI., r. 12.
\r) Sitoken v. (inmwtor Hotel t'o., [1897] 2 (4. 1$. 124.
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obtain such discovery from his co-defendant, if 
there be some right to be adjusted between them in 
the action (s). But whichever party makes the 
application must pay into court to the “Security 
for Costs Account,” to abide further order, a sum 
of money to be fixed by the Master, usually £5 (t).

On the hearing of the application, the Master will 
order such discovery only when, and only so far as, 
he deems it necessary either for disposing fairly of 
the action or for saving costs (a). If he is satisfied 
that discovery is not necessary, he will refuse the 
application ; if he deems it not necessary at the 
present stage of the action, he will adjourn the 
application as being premature. In other cases he 
will order either general discovery, or, if he thinks 
fit, discovery limited to'certain classes of docu
ments ; thus, if particulars have been delivered, 
discovery w ill be limited to the issues as narrowed 
by the particulars (x).

The party against whom an order for discovery is made 
must make an affidavit disclosing all the relevant docu
ments in his possession. Not only those documents 
which are evidence to prove or disprove any matter in 
question in the action are relevant. Every document 
must be disclosed which may either directly or indirectly 
enable either party to advance his own case or to damage 
the case of his adversary (y).

(a) Shaw v. Smith, 18 Q. B. D. 193; James Nelson A Sons, Ltd. v. 
Nelson Line, Ltd., [190()] 2 K. B. 217.

(<) Order XXXI., r. 20.
(»<) Order XXXI., r. 12; Attorney-den era! v. North Metropolitan 

Tramways do., [1892] 3 Vh. 70; In re Wills' Trade Marks, [1892] 
3 Ch. SOI, 807.

(x) Yorkshire Prorident Co. v. dilhert, [1895] 2 Q. B. 148.
(y) Per. Brett, L.J., in Compaynie Financière du Pacifique v. 

Peruvian Guano Co., 11 Q. B. D. at p. 03.
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A defendant cannot obtain discovery of documents 
from a co-defendant unless there is an issue lietween 
them [lending in the action (2) ; nor, it would appear, 
can a plaintiff obtain discovery of documents from a 
third party brought in by the defendants, unless the 
third party has liberty to oppose the plaintiff's claim (a). 
A defendant has been held entitled to production of 
documents, although in contempt (b).

The rules of Court as to discovery now apply to 
infant plaintiffs and defendants and their next friends 
and guardians ml litem, in the same way as to other 
litigants (<•).

No order for discovery will be made against the defen
dant in an action for the recovery of demised premises 
on the ground of an alleged forfeiture by breach of 
covenant (</)■

Affidavit of Documents.

The party against whom a general order for dis
covery is made must make an affidavit and specify 
in the schedules to it all the documents which an-, 
or have been, in his possession, material to the 
matters in dispute in the action. He must describe 
them with particularity sufficient to identify them 
hereafter should the Court think fit to order any of 
them to be produced (r). lie must specify all 
material documents, whether he objects to produce 
them or not. Any document which he sets out he

I
2) Itroirn v. Watkins, 10 (J. B. 1). 1‘25.
(f) Eden v. Wear dale, etc. ( '<>., 04 Ch. 1). 220. 
b) I/aidatie v. Eckford, L. R. 7 Eq. 425.

<•) Order XXXI.. r. 29.
d) Mexborough (Earl of) v. WhiUooatl Urban District ( 'onmil, 

[1897] 2 Q. B. Ill; and see Miller v. Waterford Harbour (\tm- 
ntinHioners, [1904] 2 Ir. B. 421.

(c) Taylor v. Batten, 4 Q. B. I). 85 ; Benncke v. Graham, 7 Q. B. 1 >. 
400; Morris v. Eduards, 15 App. Oas. 009; /hidden v. Wilkinson, 
[1890] 2 <J. B. 402; Mi/bank v. MHbauk, [1900] 1 Ch. 070.
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thereby admits to be material. Hence he should 
make no reference in his affidavit to any document 
which he honestly believes to be irrelevant to the 
action. Every document which will throw any 
light on any part of the ease is material, and must 
lie disclosed. If some portion of a document or 
book is relevant and the rest not, he must specify 
which portions he admits to be relevant ; he has the 
document or book in his possession, and he must 
therefore take upon himself the responsibility of 
stating on oath which parts do and which do not 
relate to the matters in question (/).

Tin- party who makes an affidavit of documents 
must also specify in it which of tin- documents dis
closed he objects to produce, and state the grounds 
for his objections. He may lawfully refuse to 
produce (though not, as a rule, to disclose) docu
ments of various classes which we now proceed to 
discuss.

DOCUMENTS PRIVILEGED FROM PRODUCTION.

A party who is ordered to make a general dis
covery of all material documents in his |h«session 
must disclose every document which is relevant to 
any issue in the action. Hut it does not follow 
that he will be compelled to produce for the inspec
tion of his opponent every document thus disclosed. 
If the deponent objects to produce any document, 
he must set out in the body of his affidavit the 
grounds on which he bases his objection (</).

As every relevant document is primd facie open
(/) Yorkshire Provident Co. v. dilhert, [1895] 2 Q. B. 148, 153.
(y) Hetii/h v. Uarretty 44 L. J. Ch. 305.



Discovery in Civil Actions.

to inspection, the cluiin of privilege must lie clearly 
made (/i). If it be upheld, the deponent cannot be 
compelled to show the document to his opponent (t). 
He may nevertheless produce it at the trial if he 
thinks fit ; if lie does not, his opponent will not be 
able to make any use of it unless he can in some 
way obtain admissible secondary evidence of its 
contents.

He may claim privilege for any document which 
falls within any of the following classes :—

(i.) Documents that relate solely to the party’s 
own title ;

(ii.) Documents which relate solely to his own 
case ;

(iii.) Communications passing between him and 
his legal advisers ;

(iv.) Documents prepared with a view to litigation;
(v.) Documents the production of which would 

tend to criminate the deponent ;
(vi.) Documents which though physically in the 

possession of the deponent are the property of a 
third person who forbids their production ;

(vii.) Documents the production of which would 
be prejudicial to public interests.

(i.) Document» that relate tolely to the party’» own title.

A party is not bound to produce any documents which 
he can swear relate solely to his own title to real pro
perty and contain nothing which tends to establish his 
opponent's title (k). lie need not also swear that they

(h) Per Blackburn, J., in Uiitr In'tison v. (Hover, 1 Q. B. I>. 141.
(i) deny v- Edmondson, 22 Beav. 125, 167.
(A-) Eyremont Itiirial Hoard v. Eyremont Iron, etc. Co,, 14 Ch. 1 ». 

15N ; Inyilhy v. S/iafto, 66 Beav. .‘il ; Minet v. Morgan, L. R. N Ch. 
661.
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contain nothing to impeach his own case (/). But if 
they are material to his opponent’s case he must disclose 
them, even when the deponent is a purchaser for value 
without notice (m). Thus, as a general rule, a mortgagee 
cannot l»e compelled to produce his security (including 
title deeds deposited with him) except on payment of his 
principal, interest and costs («); nor, if he purchases the 
equity of redemption, can he lie compelled to produce the 
conveyance to him (<>). Where, however, a mortgagee 
purchases the equity from a trustee, with notice of the 
trust, he is not entitled to refuse production of the con
veyance to him in an action brought by the irstui que truat 
for redemption and reconveyance (p). When any deed, 
whether security for a mortgage (*/) or not (r) is 
impeached, it must be produced, hut merely charging 
the person who has it with fraud will not he enough (</)■ 
In the case of a mortgage executed after Decern lier 81, 
1881 («)

“A mortgagor, as long as his right to redeem subsists, shall, by 
virtue of this Act, be entitled from time to time, at reasonable 
times, on his request, and at his own cost, and on payment of the 
mortgagee’s costs and expenses in this behalf, to inspect and 
make copies or extracts of or extracts from the documents of 
title relating to the mortgaged pnqierty in the custody or power of 
the mortgagee.”

(ii.) Document* ichich relate tolely to hi* own case.
The party who is seeking discovery has no right to see 

documents which the deponent swears relate solely to 
his own case, and contain nothing which tends to 
impeach it or to support the case of his opponent (f).

(/) Morris v. Edwards, 15 App. Cas. 309; Johnson v. Whittaker, 
90 L. T. 53d.

Cm) 2nd, Cooped' Co. v. Emmerson, 12 App. ('as. 300.
(/#) Chichester v. Marquis of Donegal l, L. It. 5 Ch. 5(12.
(o) Greenwood v. Rot In veil, 7 lleav. 291.
(;>) Smith v. Barnes, L. 11. 1 Eq. 05.
(</) Cf. Republic of Costa Rica v. Erlanger, L. R. 10 Eq. 44.
(r) Bassford v. Blakesleg, 0 tieav. 131.
(«) Conveyancing Act, 1881 (44 & 45 Viet. c. 41), s. 10 (1).
(t) Beu'icke v. Graham, 7 Q. B. 1). 400; Budden v. Wilkinson,
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As Knioht Bruce, V.-C., said in Combe v. Corporatum of 
London («) :—

“ If it be with distinctness and positiveness stated in an answer 
that a document forms or summits the defendants’ title, and is 
intended to lie or may lie used by him in evidence accordingly, and 
does not contain anything impeaching his defence or forming or 
supporting the plaintiff's title or the plaintiff’s case, that document
is, I conceive, protected from production, unless the Court sees 
upon the answer itself that the defendant erroneously repiesents 
or misconceives its nature ; but where it is consistent w ith the 
answer that the document may form the plaintiff’s title or part of
it, may contain matter supporting the plaintiff’s title or the 
plaintiff’s case, or may contain matter impeaching the defence, then 
1 apprehend the document is not protected ; nor 1 apprehend is it 
protected if the character ascribed to it by the defendant is not 
averred bv him with a reasonable and sufficient degree of jsisitive- 
ness and distinctness."

(iii.) Communication* patting between a client and bin 
legal adciter*.

Any document prepared by the deponent to enable his 
solicitor to advise him, or to obtain an opinion from 
counsel, is privileged from production (j-), whether pre
pared lief ore or after the litigation was contemplated (y). 
And so is any document prepared by the deponent's 
solicitor with a view to the pending or some previous 
litigation (z), and any opinion of counsel is similarly 
privileged (a).

But when in an action it is alleged with some show of 
reason that the defendant has lieen guilty of a crime, or 
of fraud not amounting to a crime, communications 
between him and his solicitor relating to the alleged 
crime, or fraud, or toils subject-matter, are not privileged

[1893] 2 Q. 11. 432 ; Frankenstein v. datin'* Vyrle, etc., <’#>., [1897] 
2 (1. I*. 1)2 ; Attorney-deneral v. Newcastle-niton-Tyne Vorjtoration, 
[1899] 2 U. It. 478 ; cf. Hope v. /trash, [1897] 2 <j. 'll. 188.

(m) 1 Y. & (\ C. C. 631.
bn Lowden v. Wakey, 23 Q. B. I). 332.
(//) Minet v. Morgan, L. It. 8 Ch. 3(11.
(z) ('alcraft v. dtiest, [1898] 1 (1. B. 759; dohtstone v. William*, 

[1899] 1 (’h. 47 ; Ainsworth v. Wildiny, [1900] 2 Ch. 315.
(a) SUxine v. Hritain Steamship Vo., [1897] 1 Q. B. 185 ; Lotnlen 

v. Wakey, supra.



PROFESSIONAL PRIVILEGE. «86

from production merely liecause they passed between 
solicitor and client, even though it be not alleged that 
the solicitor was a party to the alleged crime or fraud (fc). 
Once a communication or document is privileged under 
this head, it is always privileged, whether made with 
reference to the existing action or to a previous one (r). 
This privilege does not extend to persons who are not 
barristers or solicitors. “ Professional advice in England 
is confined to legal advice "(d).

(iv.) Documenti prepared with a riew to litigation.

All documents which have come into existence for the 
information of the deponent’s solicitor to enable him to 
prosecute or defend some contemplated or future litigation 
are privileged. Thus, transcripts of notes of an interview 
lietween deponent’s employee and a proposed witness, 
and a statement of the facts intended for his solicitor's 
guidance, are privileged (t). Nor can an opponent 
claim to see the other party's opinions, proofs, briefs, 
draft pleadings, etc. Hut he can see the indorsement of 
a brief (/). Again, the opponent is, as a rule, entitled 
to see a copy of a document which was obtained for the 
purpose of the action when the original can he put in 
evidence against him (g).

The privilege only exists with regard to documents pro
cured for the purpose of a specific action, and not those 
procured with a view to litigation generally (li). But the

(b) Postlethwaite v. Hickman, 35 ( 'h. I). 722 ; Williams v. Quebrada, 
[1895] 2 Ch. 7«>1 ; It. v. Cor, 14 Q. B. I). 15.4; Bullivanl v. Attorney• 
Hcneral for Victoria, [1901] A. C. 196.

(r) Hu/lock v. Curry, 3 Q. B. I). 356; Branford v. Branford, 4 
P. I). 72; Pearce v. Poster, 15 Q. B. I). 114 ; In re Strachan, [1895] 
1 (’h. 439; and sec generally on this subject, ante, p. 231.

(d) Per Jessel, M.R., in Slade v. Tucker, 14 Ch. D. at p. 827.
(e) Southwark Water Co. v. Quick, 3 Q. B. I). 315.
If) Walsham v. Stainton, 2 H & M. 1 ; Nichol v. Jones, 2 H. & 

M. 588.
(g) See Chadwick v. Bowman, 16 Q. B. D. 561 ; Wright v. Vernon, 

22 L. J. Ch. 447.
(/<) Sec Westinghouse v. Midland Bail. Co., 48 L. T. 462.
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notion need not have lieen commenced, nor need it be the 
action in which the order for discovery has been made (i). 
A fortiori, documents which have come into existence 
after the commencement of the proceedings to enable the 
solicitor to advise his client or to obtain evidence or 
otherwise conduct the case are privileged (k).

The documents need not he obtained by the soli- 
citor; it is sufficient that they have been obtained 
by his direction, even if obtained by the deponent 
himself (i).

But a copy of a document, which, if in the possession 
of a litigant, would not he privileged from production, is 
not privileged merely because it has lieen obtained by 
his solicitor for the purpoM of defence to an action ; a 
collection of documents so obtained will, however, he 
privileged, especially if the production would give a clue 
to the solicitor’s opinion and advice to his client (mi). 

Thus, where four anonymous letters had lieen received, 
two by the plaintiff and one each by her counsel and 
solicitor, the last two were held privileged (») ; the 
ground being that they were information received by 
the counsel and solicitor for promoting their client’s 
case, and that the letters were sent to them in com
pliance with a request implied by their position. 
Nothing turned on ihe letters being anonymous.

When a solicitor holds a document for his client he 
cannot, against the will of the client, be compelled to 
produce it by a person who has an equal interest in it 
with his client (o). But a solicitor cannot refuse to 
produce a document if the client himself could not

i) ll’heeler v. Ac Marchant, 17 t'h. D. 675. 
k) M'Corqimlale v. /tell, 1 C. P. I). 471 ; Southwark Haler fa. v. 

Quvk, supra.
(Z) II heeler v. Le Marchant, iuprd ; cf. ;*r COTTON, L.J., in Lyell 

v. Kennedy, 23 Oh. I). 404.
v. Howman, 16 Q, B. I). Ô61 ; Lyell v. Kennedy, 27

(«) Young v. Holloway, 12 P. I). 167.
(n) Newton v. Chaplin, 10 0. B. 3d6.

(rn) Chadwick
Ch. D. 1.
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refuse to do so (p). The privilege does not extend to 
communications passing lietween co-defendants (7).

(v.) Document1 the production of u-hich would tend to 
criminate the dejionent.

This subject has already been fully discussed under 
the head of “ Privilege of Witnesses ” (r). The deponent 
will not lie forced to produce any document which he 
swears clearly and distinctly will tend to criminate 
him (*). But he cannot refuse to disclose it on that 
ground, for he must take the objection in his affidavit of 
documents (t).

(vi.) Document» which, though phy»ically in the po»tc»»iun 
of the deponent, arc the property of <1 third per ton 
who forbid» their production.

Thus, if a solicitor is a party to an action, he will not 
be forced to produce documents in his possession solely 
as solicitor for a client (11).

The right to deal with documents will warrant an 
order for their production ; and therefore a party will be 
ordered to produce documents of his which are in the 
possession of his agent or of his past or present solicitor. 
But in such a case the order will contain liberty to apply 
iu case the party cannot obtain the documents, lest the 
order be made a means of oppression (x). The fact that 
the party makes a claim for negligence against his 
solicitor makes no difference(y); and a solicitor's

Ip) llursill v. 'Fanner, IG Q. B. I). 1.
\q) Rochefoucauld v. Rotisetad, [1897] 1 Ch. 196; Tobakin v. 

Dunlin Southern Tramway» Co., [1905] 2 lr. K. 58.
(r) See ante, p. 221.
m Roe v. New York Press, 75 L. T. Jo. 31.
(t) Spokes v. Grosrenor Hotel Co., [1897] 2 Q. B. 130 ; National 

Axsot iation, etc. v. Smithies, [1906] A. C. 434.
(m) Procter v. Smiles, 2 T. L. R. 474 ; Wan! v. Marshall, 3 T. L. R.

Lewis v. Powell, [1897] 1 Ch. 678. 
Ibid.
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ordinary lien is no defence to an order for production (f). 
Where a contract has been entered into with an agent 
of a foreign principal and the agent brings an action in 
his own name, the defendant can indirectly obtain dis
covery to the same extent as if the principal were a 
party; for though the Court cannot make an order 
for discovery on him, it can order that the plaintiff shall 
not proceed with the action until the principal has done 
that which, if a party to the action, he would have lieen 
ordered to do (a). But a party cannot be ordered to 
produce the private 1 looks of his agent (1) or solicitor (r). 
Where an agent for the party against whom the applica
tion is made possesses the documents jointly with other 
persons, no order to produce will be made, hut the party 
will be compelled to disclose by answer the information 
which may be obtained by inspecting the documents. 
And the same rule applies where the documents are in 
the possession of the party jointly with others. As Lord 
Cottenham, in Taylor v. Itundrll (d), said:—

‘‘It is true that the rule of Court, adopted from necessity, with 
reference to the production of documents, is, that if a defendant 
has a joint possession of a document with somebody else who is 
not before the Court, the Court will not order him to produce it. 
and that for two reasons : one is, that a party will not be ordered 
to do that which he cannot or may not lie able to do : the other is, 
that another party not prosent has an interest in the document 
which the Court cannot deal with, lint that rule does not apply 
to discovery, in which the only question is, whether as between 
the plaintiff and the defendant the plaintiff is entitled to an answer 
to the question he asks; for if he i-, the defendant is bound to 
answer it satisfactorily, or, at least, show the Court that he ha- 
done so as far as his means of information will permit.”

When privilege is claimed on this ground the party 
must satisfy the Court as to the nature of the joint 
ownership (<•). The mere fact that a person not before

i
z) Hope v. Liddell, 20 Beav. 438. 
a) Willis v. Iladdelei/, [1892] 2 (4. B. 324.

6) Airey v. Hall, 2 De G. & S. 489. 
c) O'Shea v. floor/, [1891] P. 287.
d) Cr. & Ph. 104 ; ef. Clinch v. Financial Corporation, L. R. 2

Jlo. 2 /1.
BoviU v. Cowan, L. R. 5 Ch. 495.
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the Court has an interest in documents is no ground for 
resisting production (/) ; but if a defendant in a suit 
relating to his own personal transactions has made 
entries of such transactions in the books of a partner
ship, he cannot lie compelled to produce such books 
without the consent of his partner (y).

Where one partner brought an action in the firm’s 
name, giving his co-partner, who disapproved of the 
action, an indemnity against costs, and the latter declined 
to join in an affidavit of documents, it was held he could 
lie attached for contempt (/i).

So, too, the secretary of a company cannot as a rule 
be compelled to produce the documents of his company 
if the directors do not consent. It is otherwise if the 
company or directors be the defendants. As Page 
Wood, V.-C., said, in Clinch v. Financial Corporation : —

“ But these documents, though in substance they may lie the 
property of the bank, are in the pisseasion or power of the 
directors, who are the only persons who can give an order for their 
production. The attempt has often lieen made in one way or the 
other to escajie the jiersonal order for production, on the ground 
of the ownership of the documents being in a corporate or partner
ship lx sly. . . . But it has always been decided that the parties 
must give all the information in their power, ever if the documents 
lie not in their possession in this sense, that they cannot lie pre
dated without an order for the purjxise, because they are in the 
joint possession of the directors and others. The Court says, if you 
nave any possession—that is enough. There may he grounds for 
not producing; but even then you must give discovery" (•).

Merely heading a document “ Confidential ” will not 
protect it from discovery (A), and consequently letters 
written to and in the possession of a party to the suit 
will, if material, be ordered to be produced, even if they 
are marked “ Private and confidential," and the writer 
objects to their production ; hut the party claiming pro
duction must undertake not to use them for any collateral

(/) Ketttewell v. Itaretoic, I,. B. 7 Ch. fi#3.
(g) Hadley v. McDougall, L. R. 7 Oh. 312.
(//) Seal v. Kingston, [1908] 2 K. 13. «779.
(i) L. R. 2 Eq. at p. 273.
\k) Per BoviLL, U.J., in Mahony v. National Widows Life 

Assurance Fund, L. R. 6 C. V. at pp. 255, 256.
L.E. 3 E
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object (/). If documents, whether so marked or not, are 
confidential, a priitui Jarir case for production must he 
made out before the Court will order production, hut 
wherever fraud is pleaded, all documents which would 
throw any light on the alleged fraud ought to he 
produced (hi).

(vii.) Document» the production of whirli would hr 
jure judicial to public intercut*.

This subject has already been dealt with under the 
heading of Privilege of Documents (a). The head of a 
department alone can claim this privilege (»), hut it is 
not necessary that he personally shall claim it, so long 
as the Court is satisfied that the mind of the responsible 
[lerson has lieen brought to liear on the matter ( p).

So far we have dealt with the practice as to the privilege 
of documents in actions brought in the King’s Bench and 
Chancery Divisions of the High Court. Closely analogous 
is the practice as to the inspection of documents under 
the control of the judges in Lunacy. It was thus stated 
by Lindlky, L.J. (</):—

“ It is nut the practice in lunacy to produce documents in the 
office to any one who wants to see them. No one is allowed to see 
them without an order of one of the master» or of u judge in lunacy : 
see ttr Silrurk'e I.unary and /« rr Wool. A ilerson who hits no 
into 11-st except curiosity to see such documents is not allowed to 
see them. < >n the other hand, any one who can satisfy the master 
or judge that he desires to see such documents for any reasonable 
and proper pui-jsise is allowed to s<-e them, provided always, if the 
lunatic is living, that he is not prejudiced thereby. If the lunatic 
is dead, the cases of In re li eu./, /« re Ferrior, and In re Smyth 
show that, if the applicant wants to see documents in the custisly

(/) llopkinsnn v. I.ortl Itnryhley, L. II. 2 ("h. 447. 
fm) Malinny v. National II h/ok's* Life Aunmtne Fanil, L. B. ti 

0. 1’. 252.
(n) See ante, pp. 241, 273 ; and see Admiralty (\mmitaoneri V. 

Aberdeen Steam Trandiny Co., [11109] S. C. 333. 
fo) Iteataon v. Skene, ,i II. & N. 8118.
(/>) Kutn v. Narrer, 37 L. T. 409; Henneeay v. W right, 21 Q. II. 1 ’. 

509 ; In re Jam/i/i Ilnryre’tvcH, [1900] 1 f’h. 347.
((/) In n Strnrhiiit, [1893] 1 C'li. at pp. 443, 444.
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of the Court, in order to make good a claim to the lunatic’s pro
perty, such a purpoae is ftrimi facie sufficient to induce the Court 
to allow ins]KHlion, even although the request is opjxised by a 
rival litigant. Nor have I found any case in which an application 
by such u person, for such a purpose, has been made and refused. 
But it is obvious that there are some exceptions to this general 
rule. The Court would not, under any circumstances, make an 
order for the inspection of the reports which are confidentially 
made to the Court by its own médirai advisers. But, with this 
exception, and jxmsibly some others which do not occur to me at 
the moment, the general rule is to allow inspection by any person 
claiming an interest in the property of a deceased lunatic or alleged 
lunatic, who can satisfy the Court that he wants inspection for 
some reasonable and proper purpose.

The fact that the documents are of such a kind that a litigant, 
who had them could not lx» compelled to produce them does not, 
as a matter of law, disentitle his tqqxmentx from seeing them. As a 
matter of law, as distinguished from a matter which the Court ought 
to consider in the exercise of its discretion, privilege is no bar to 
inspection in such a cast1 as 1 am now considering. '

PRODUCTION ANI) INSPECTION OF DOCUMENTS.

If an affidavit of documents be in the proper 
form, it is as a rule conclusive. No affidavit ill 
reply to it will be permitted, nor can the deponent 
be cross-examined upon it before the trial. The 
affidavit, therefore, should be full (/•), and will be 
strictly construed. If, however, the party seeking 
discovery believes that the deponent lias in his 
possession documents which are not referred to in 
the affidavit, he may apply for leave to interrogate 
him (*). The interrogatory must he as to specific 
documents, and must not he general in its terms. 
Hut the course more usual now is to proceed under 
Order XXXI., r. VJa. (/).

Again, if it can he shown from the affidavit of

(r) 7Vr Cotton, L.J., in (iardner v. Irvin, 4 Ex. I), at p. 53.
(») See judgment of Brett, L.J., in Jones v. Monte Video das 

Co., u. B. 1>. 556; //all v. Truman, 29 Ch. 1>. .'M)7 ; but nee Morris 
v. Edwards, lu App. Cas. .'109.

(() Seo ante, pp. (>28, 629.
8 e 2
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documents itself, or from the documents disclosed 
in it, or from any admission on his pleadings, that 
the deponent has in his possession any material 
document which he has not disclosed, a further 
affidavit will lie ordered (m)

A muster at chambers may at any stage of the 
action order any party to produce such of the docu
ments in his possession or power as the master shall 
think right; and may deal with such documents, 
when produced, in such manner as shall appear 
just (s). It is on an application under this rule 
that the parties obtain a decision as to the validity 
of a claim of privilege.

Moreover, a master may make an order for the 
inspection ot any document in such place and in 
such manner as he may think fit, provided such 
inspection be necessary for disposing fairly of the 
action, or will save costs (;/). The party producing 
any book or document for the inspection of his 
opponent may seal or cover up any part which lie 
cun swear is not material to any issue in the action.

The inspecting party is entitled to make a copy 
of any document produced to him (z). In a proper 
case (/•.#/., when one party denies that he wrote an 
important document which purports to be in his 
handwriting), the master will order the party in 
possession of the document to permit his opponent

(„) H’elëh Steam t'aal Cillieries, Ltd. v. Uanketl, 3ti L. T. Ï52; 
Jo),,mm v. Smith, ibid., 741; Attorney-Utnera! V. toff»», J<> 
(1. B. I). till ; f'rmtkmttein v. (lavin', Cycle, eh., ([18U7] i (l II. 
62; Kent Coal ('oncessions v. Dmjuid, 25 T. L. K. 345.

(sc) Order XXXI., r. 14.
(in /bit!., r. 18. ,
(z) Ornierotl v. Nt. [l!M)5l 1 Ch. 505; Pratt v. Pratt, 41

L. T. 249; /hnut v. Webb, [1901] 2 <’h. at p. 74 ; followed in Sorti/ 
v. Keeji, [1909] 1 Ch. 561.

f»43
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to take photographic or facsimile copies of it—of 
course, at his own expense (u).

The privileged or irrelevant parts of documents which 
also contain unprivileged relevant matters may he sealed 
up on production (ft). Thus, part of a pedigree was 
allowed to be sealed up on the defendants tiling au 
affidavit that the part so sealed up related to their title 
and not to the plaintiffs’ (c) ; hut when parts which 
might l>e thus concealed are so inters]>ersod with parts 
which are producible that sealing up is impossible, then, 
except in extraordinary cases, no order to produce will l>e 
made (<(). Where such sealing up would interfere with 
the conduct of his business, or he otherwise oppressive, 
the party producing documents may simply cover up the . 
irrelevant portions, provided he states upon oath that no 
relevant portions have lieen covered up (e).

The order usually made is for the party, his solicitors 
and agents, to inspect the documents. The usual rule 
of the Court of Chancery was that witnesses were not 
allowed to inspect documents before the hearing (/). 
Hut it has been held that a confidential agent whose 
assistance is necessary to carry on the suit may inspect, 
although he is a witness in the cause (g). If the solicitor 
deems it necessary in the interests of his client, he 
may instruct counsel to attend and inspect the docu
ments with him. When one person was named on the 
record as the agent of the plaintiffs (a foreign republic) 
in this country, the defendants were required to produce 
their documents to a different person, who was stated in

(«) Dam/ v. Fenilortoo, 11 I '. 1$. (n.s.) 02N; Lnria v. Karl of 
hiiuleahorouyh, [189,1] 2 Q. 11. 191.

(A) See Fardtfa Si/ndirute v. . 1 lejratalt r, [19011] 1 Ch. 191.
(r) Kettleavll v. Itaratow, L. II. 7 Ch. Old; ami see tlraham v. 

Sutton, [1H97] 1 Ch. 701 ; I’oirring v. Pirkeriio/, 23 Ch. 11. 1147.
(<l) t'luirtoo v. Freuvn, 2 Dr. & Sin. at p. .‘194,
(f) tlraham v. Sutton, ao/ira.
If) Hot/tl v. 1‘rtrie, L. IÎ. 11 ( 'h. H18.
(;/) Atturnry-Umaral v. Whittvowl Loral Hoard, 40 I,. J. Ch 592.
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the affidavit of the plaintiffs' solicitor to be their agent 
for the purposes of the suit (/»). An order may he made 
on special grounds for any other person (liesides the 
solicitor or agent of the party) to ins|iect (i). Thus the 
assistance of surveyors will lie allowed in mining 
actions (k), of scientific persons in patent actions (/), 
and of accountants when complicated accounts are 
involved (m).

Again, it must lie observed that, where the plaintiffs 
title to relief is denied by the defendant, the defendant 
ought not to lie compelled to produce all documents, hut 
only those which are necessary or material to the question 
to he decided at the hearing or trial. This principle was 
acted upon by the Court of Chancery, and has lieen 
substantially adopted in r. 20 of Order XXXI., and is 
constantly applied by the High Court («).

An ins|>ection ought not, of course, to he granted when 
it appears to lie sought, not /wild fide for the pending 
action, hut to assist the applicant to bring an action 
against a third person (o) ; nor will a party he permitted 
to make public, information which he has obtained from 
the inspection of his opponent’s documents ( p).

The Court will not compel a person, who is not a 
party to the suit, to produce a document for inspec
tion (</), unless he has obtained it from a party to the 
suit, or holds it in the nature of a trust for such party (r). 
Where such a person holds independently, and hy a 
title paramount to the title of the party, he will not he

1
11) /trjniblic of I 'onto /tira v. ICrlanifer, L. R. HI Kq. 11, 
i) /A >i/d v. lrtrir, tuijnti.

k) Swansea /tail. Co. v. ilmlil, L. R. 2 Kq. 274.
/) Itimnarifet v. Taiflor, 1 J. & H. 2KI>. 
m) l.iialeaif v. Uiioletiinr, I,. It. !l Kq. 122. 
ill Hmvrliffe v. Leii/h, ft <’h. 11. 250; Vermiurk v. KilioariU, 21 • 

W. H. is». '
In) Tniijirrlrif v. Willett, If K. & It. 280,
( ;i) William» V. 1‘rinrr of Walen' I.i/o A turn ranee lit., 22 Item . 

22s; ef. Ilojikiiieoii v. I.oril llnrifliletf, L. R. 2 I'h. 447.
(y) Cocke v. Xaeli, » Bing. 721.
(r) line v. Hoe, 1 M. & W. 207.
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subject to an order for inspection. In one case, 
Stuart, V.-C., refused to order an executor to produce 
certain cheques of his testator which were at the date 
of the application in the possession of the hanker on 
whom they were drawn (*).

Rule 7 of Order XXXVII. provides that—

“The Court or a judge may in any cause or matter at any stage 
of the proceedings outer the attendance of any person for the 
purpose of producing any writings or other documents named in 
the order which the Court or judge may think tit to be produced : 
Provided that no person shall be compelled to produite under any 
such order any writing or other document which he could not be 
coin]>el!ed to produce at the hearing or trial ” (<).

This rule does not give a litigant the right to obtain 
discovery which he did not previously possess against 
jiersons who are not parties to the action. Its object 
is to facilitate the production of documents on the 
hearing of motions, petitions, etc. (a). It does not, it 
is submitted, entitle a party to an order that a third 
person should produce a material document to him or 
his solicitor before the trial. The person on whom such 
an order is made must attend with the specified docu
ments at the time and place named. But he can then 
raise any legal objection to the production of all or any 
of the documents (x). An order under this rule may be 
made ex parte (y).

Any party, who fails to answer interrogatories or to 
discover or produce or allow inspection of documents 
when ordered so to do, is liable to he attached, and, if a 
plaintiff, to have his action dismissed for want of prose
cution ; if a defendant, to have his defence, if any, 
struck out, and to he placed in the same ]>osition as if

(*) Ilayley v. ('ass, 10 W. K. 370.
It) See ns to Bankers' Books, ante, p. 374.
[u) Kilter v. Carter, 25 Q. B. I). 104.
(j'j See Williams v. Frere, [1891] 1 ('h. 323; t\entrai Xeirt Co. v. 

Eastern Xews Telegraph Co., Ô3 L. J. Q. B. 233.
(//) Williams v. Frere, supra.
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he had never pleaded (z). But this highly penal pro
vision will only lie enforced in the last resort. Before 
making any application of this kind, the other party 
should obtain a peremptory order insisting on such 
discovery being made within a time specified in the 
order.

The County Courts have, under the County Court 
Buies, 1!I08, powers of granting and enforcing inspection 
and production of documents, in a similar manner to the 
procedure in the High Court.

(2) Order XXXI., r. 21 ; Salomon v. Hole, ill W. B. ëSS.
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CANADIAN NOTES.

DISCOVERY.

“ The grunting of ti commiieion to take evidence in in the 
discretion of the judge to whom application is made, but 
where strong reasons are shown to the Court of Appeal 
why the commission should not have lieen granted, such 
as failure to exercise due diligence on the part of the 
party applying, or unreasonable delay caused to the 
opposite party, the discretion will lie reviewed."

Where the case had been twice tried and was coming 
on for the third trial, where it appeared that two 
commissions had already been obtained and evidence 
taken under each, that the facts sought to be established 
had lieen previously known to or their existence 
suspected by the party applying, where it was not 
alleged that the evidence sought to lie obtained was 
material and necessary, and that the party could not 
safely proceed to trial without it, but only that the 
examination it was believed would be effectual, and 
where no defence based upon the facts sought to be 
established had been set up and no application made to 
amend pleadings to set it up, it was held that the order 
for the commission should be set aside. Mcljtod v. 
Insurance Companies, 82 N. 8. R. 481.

Where a judge in chambers has ordered the 
inspection and discovery of documents, the Court will 
not interfere unless it appears that such order has not 
been made with due discretion with reference to the 
facts before him. Commercial Bank of Canada v. Great 
Western liailuay, 25 U. C. Q. B. 885.
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A commission issued out of the Supreme Court of 
New Brunswick to two commissioners to examine 
witnesses abroad, one of them the nominee of the 
plaintiff and the other of the defendant. Some of the 
interrogatories were not administered according to the 
terms of the commission, and one of the commissioners 
refused to certify, or at least did not certify, to the 
return. It was held that the failure to administer the 
interrogatories according to the terms of the commission 
was a substantial objection and rendered the evidence 
incapable of lieing received, but the majority of the 
Court held that the refusal of one of the commissioners 
to sign the certificate to the return was not fatal, that 
part of the requirement lieing merely directory. Gwynnk, 
J., held, dissenting from the decision on this point, that 
this also was a fatal defect, that the return should have 
been signed by both commissioners, and not having 
been so signed was void, and the evidence under it 
would not lie received. Millville Mutual Marine 
Insurance Co. v. Driscoll, 11 H. C. H. 183.

A commission to take evidence issued to one G., of 
the city of Hartford, in the United States, to take the 
evidence of S. of the same city. It was returned with 
an affidavit of the commissioner of due execution, 
sworn at Hartford before the mayor of that city, but 
there was nothing in the affidavit to show that the 
witness was examined there. This was held sufficient ; 
and <fu<erc whether it is essential that the affidavit shall 
be SAVorn before the mayor, etc., of the place where the 
evidence is taken. Stebbins v. Anderson, ‘2‘2 U. C. 1). B. 
28!).

A commission for the examination of witnesses, and 
directed to two persons named, provided as follows : 
“ And we give each of you full power and authority to 
administer such oath or affirmation to the other." The 
sole acting commissioner, instead of Iwing sworn before
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his fellow commissioner, was sworn before an ordinary 
commissioner of the court. It was held that the 
commission was admissible in evidence and doubted 
whether the plaintiff could impeach the validity of the 
commission, having by his counsel attended before the 
commissioner sworn in this way, and taken part in the 
examination of the witness produced, without further 
objection than refusing to consent to the mode of 
administering the oath. Ileyland v. Scott, 19 U. C. C. P. 
165.

In Tenant v. Itrmnt et al., 61 N. 1$. 408, a new trial 
was granted on the ground of the improper admission of 
evidence taken under commission, where it appeared 
that the attorney for the successful party had lieen 
allowed liefore the trial to take the evidence out of the 
office of the Clerk of the Circuits, contrary to the 
provision of Act 48 Viet. c. 18.

On a commission to examine witnesses, if the answer 
to an interrogatory extends to matters not enquired of, 
and which the opposite party could not have anticipated, 
and therefore did not tile a cross-interrogatory, the 
answer will lie suppressed. Barber v. Iloberts, 24
N.B. 211.

It was held in Manitoba, following Gordon v. Fuller, 
1885, 5 O. S. 174, that although a commission to 
examine witnesses had issued at the instance of the 
plaintiff, and the depositions so taken had been returned 
by the commissioner into court, the plaintiff was not 
hound to offer them in evidence at the trial, hut that the 
defendant had a right to call for and make use of the 
evidence on his own behalf. Hichardson v. MacMillan, 
18 Man. 359.

Where a defendant, having made one objection to 
evidence taken under a commission, which was overruled, 
allowed it to lie read, and commented upon it, it was
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held that he was precluded from taking any further 
exceptions. Farrrl v. Stephen», 17 U. C. Q. B. 250.

The fact that evidence is not objected to at the time 
the witnesses are examined before commission does not 
preclude the defendant from objecting to it on the trial. 
Bonton lieltiini Vu. v. Gabel, 20 N. B. 847.

Under the Consolidated Rules of Ontario, 489 a, in 
the case of a corporation, any officer or servant of such 
corporation may, without order, lie orally examined 
before the trial touching the matters in question by any 
party adverse in interest to the corporation.

On a motion to commit for refusal to be examined, 
the point was taken that Mr. Vicars, who had so refused 
to he examined, was not a party subject to the provisions 
of the rule. The defendant was a foreign cori>oration, 
and by power of attorney appointed Mr. Vicars, who 
resided in Toronlo, its true and lawful attorney to sue 
and be sued, plead or he enpleaded on behalf of the 
company, and to accept service, and do all acts, and 
execute all duties, etc., relating to matters within the 
scope of the power of attorney. The purpose of this 
power was to enable the company to carry on business in 
Ontario by complying with the Act respecting the 
licensing of extra-provincial corporations. It was held 
that, under these circumstances, the attorney was an 
officer of the company within the meaning of the rule, 
and liable to lie examined. McNeill v. Len in Brut., Ltd., 
16 O. L. R. 652.

While the Imperial Act 19 & 20 Viet. c. 118, s. 1, 
relates to witnesses, the Ontario Act R. S. C., 1886, 
c. 40, extends to parties as well as witnesses, and it was 
held under the latter act, that a former manager of a 
company while the matters in dispute in the action were 
alleged to have taken place, was, as such officer, a quasi 
party, and stood for the person to lie examined for
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discovery for the eor)>oratioii defendant. An order to 
compel him to attend to be examined, in pursuance of an 
order of the Manitoba Court, which he had refused to do, 
was made on ex junte application. He Kirchojier and 
Imperial Loan Investment Co., 7 0. L. II. 295.

An engine driver who never was in charge of the 
train to which it was attached at the time the accident 
occurred, had never assumed the duties of a conductor, 
and never answered to defendants in relation to the 
control of the train so as to make him resi>onsible to 
the defendants, except for the management of his engine, 
was held not to be an officer of the company examinable 
under Con. It. 439, Ontario, in an action under the 
Fatal Accidents Act of Ontario. Morrison v. Grand 
Trunk llail. Co., 5 O. L. It. 88, reversing the decision of 
the Divisional Court reported in 4 O. L. 11. 48.



CHAPTER III.

PROCURING EVIDENCE.

Having thus obtained all the information he can 
from his opponent, ouch party begins to search for 
missing letters and account books, to ins|>cct ancient 
registers und to obtain certified copies of any 
material entries which they contain, lest the action 
should fail for want of some formal piece of 
proof (<i). He must consider what witnesses he 
can call, and what documents he can put in evi
dence, on any issue the burden of proving which 
lies on him. He must also be ready with evidence 
to rebut the case of his adversary on the other 
issues, and also with evidence in aggravation or 
mitigation of damages.

The success of tin- action greatly dejM-nds upon 
tin- care with which tin- case is prepared before tin- 
trial.

ADVICE ON EVIDENCE.

It is the usual practice, as soon as notice of trial 
has been given, for tin; solicitor on either side to 
lay before his junior counsel a case for his advice 
as to the evidence which it will be necessary to 
produce at the trial. Every material document in 
the case should be laid before counsel at this stage,

(a) See, for instance, Collins v. ('arneyie, 1 A. & E. 095, ante,
p. 194.
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especially the affidavits of documents, the interroga
tories and the answers to them, the draft notices to 
produce and to inspect and admit documents, and 
statements of the evidence which can be given by 
the witnesses whom it is proposed to cull at the 
trial.

In advising upon evidence, counsel must go 
carefully into every necessary detail. He should 
first consider whether everything is in proper order 
for the hearing. The answers to interrogatories or 
the documents disclosed by the defendant may 
throw a new light on the matters in dispute. It 
may be necessary to amend the pleadings or par
ticulars in order that his client’s ease may be 
properly presented at the trial ; if so, application 
should be made at once to the master under 
Order XXVI1L, rr. 1—•>(/>). Or it may be that 
tin- opponent’s answers to interrogatories are evasive 
or insufficient ; or that material documents have 
improperly been omitted from the schedule to his 
affidavit ; in either case an application to the master 
should be promptly made.

As soon as counsel is satisfied that all pre
liminaries are in order, and that all material ques
tions are properly raised on the pleadings, he writes 
an opinion on evidence, in which he states briefly 
what arc the issues of the action and on which 
party lies the burden of proving each issue, and 
then advises how each is to be proved or rebutted. 
He must, in the first place, decide what witnesses 
his client should sub/iœna. He must next consider

<149

(b) See these rules in the Appendix.
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wlmt documents will be required for the proof of 
his client’s case, or for the cross-examination of the 
witnesses called hy the other side. The original 
document must be produced in Court, if it still 
exists and is within jurisdiction. If it «produced, 
it may be necessary to call a witness to prove the 
handwriting (c). If it be not produced, there may 
be considerable difficulty in obtaining leave to read 
a copy, and the copy will have to be proved a true 
copy. Copies of official and other public documents, 
however, if duly authenticated, have been made 
admissible in evidence by various statutes (</). 
Counsel must be careful to advise his client to 
obtain the proper kind of copy which is made 
evidence by the particular Act. In other cases it 
may be necessary for him to advise his client to 
make an application under the Bankers’ Books 
Evidence Act, 1879 (e).

Under this Act (/) an order may lie made that a party 
shall he at liberty to inspect ami take copies of entries in 
the hooks of any hank for the purposes of the litigation, 
provided the case he one in which the applicant could, 
before the Act, have compelled the hanker to attend at 
the hearing and produce his hooks. Such an order can 
he made, although the account to which the entries relate 
is kept in the name of a stranger, piovided the entries 
would be evidence in the action. Formerly it was neces
sary to compel an officer of the hank to attend the trial 
to produce the hooks or to give evidence of their contents. 
But now a copy of an entry in the book of any banker or

(r) See ante, p. 277.
lit) See ante, pp. 24H et eeq.
If) See Km mutt v. Star Newnfm/ier Co., 9 T. L. R. 111.
(/) 42 Viet. e. 11, as extended by 45 & 46 Viet c. 72, 6. 11.
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any company carrying on the business of bankers is 
made prima facie evidence in nil legal proceedings of 
such entry, and of the matters, transactions, and accounts 
therein recorded, provided that the book was at the time 
of the making of the entry one of the ordinary books of 
the bank, and the entry was made in the usual and 
ordinary course of business, and the book is in the 
custody or control of the bank. The copy must lie 
verified by the affidavit of a partner or officer of the 
bank, who must state that the copy has been examined 
with the original entry and is correct.

Again, where inspection of any business books is 
applied for, the master may, if he thinks fit, instead of 
ordering inspection of the original books, order a copy of 
any entries therein to be furnished and verified by the 
affidavit of some person who has examined the copy with 
the original entries ; such affidavit should state whether 
or not there are in the original book any and what 
erasures, interlineations, or alterations (g). And such 
copies will be evidence against the party supplying them.

Nor will counsel overlook the value and import
ance of real evidence. lie may consider it advisable 
for his client or some skilled person on his behalf to 
inspect premises or things which are in the possession 
of his opponent. Thus if a landlord alleges that his 
tenant has left the demised premises in a bad state 
of repair, both lie and the tenant may reasonably 
desire to send a surveyor over the property to 
report as to its condition. So, in an action for 
goods sold and delivered, the purchaser may wish 
to inspect the bulk and the vendor the sample. In 
such eases the master has power under Order L., 
r. 3, upon the application of either party to the

(») Order XXXI., r. 19a (1)
3 F
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action, anil upon such terms as may be just, to 
make an order for the detention, preservation, or 
inspection of any property or thing, which is the 
subject of the action, or as to which any question 
may arise therein. A master may also under the 
same rule authorise any persons to enter upon or 
into any land or building in the possession of any 
party to the action, and for all or any such purposes 
to authorise any samples to be taken, or any observa
tion to be made or experiment to be tried, which 
may be necessary or expedient for the purpose of 
obtaining full information or evidence. Moreover, 
in a proper case either party can obtain an order 
that the jury who will try the action shall view the 
locus in quo before the trial.

ATTENDANCE OF WITNESSES.

Attendance in the High Court.

If a party wishes to ensure the attendance of a 
person as a witness at the trial of an action in the 
High Court, he must serve him with a suhpivna ad 
testificandum (4). If the person is required to pro
duce a document, he is served with a suhpana duces 
tecum. A witness who is merely called to produce a 
document need not be sworn, and in that case he 
cannot be cross-examined (a). He is often called 
upon to produce the document when some other 
witness is in the box.

A subpoena can be issued without leave of the Court at 
any stage of the proceedings (k), but must not be issued

(h) Order XXXVII., rr. 26—34 ; »ee uIho r. 20.
;t) HW v. Markin son, 2 M. & K. 273 ; Cockle, 197.
\k) Raymond v. Tapson, 22 Ch. L>. 430.
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oppressively (/) or prematurely (mi). The High Court 
has jurisdiction, both in civil and criminal cases, to set 
aside a subjuena, if satisfied that the person served cannot 
give relevant evidence, and that the tubpecna has lieen 
served for some ulterior purpose. Thus, subjxrnas served' 
on Ministers of the Crown were set aside on such ground, 
although Ministers have no special privilege from the 
obligation of obeying subptrnas (m). A subpirna duces 
tecum ought to specify the documents required, and the 
Court will not enforce a subjurna which is too general ; 
hut if a person served with a subjurna admits that he has 
the documents required with him, he must produce 
them (o). He may be asked what documents he has 
with him, and he is bound to answer the question with
out being sworn, and produce the documents. The 
witness produces the document to the Court and not to 
the parties, and the Court decides whether it is to be 
used or not. The witness can, of course, take any legal 
objection to producing the document. If a witness 
attends on a subjurna duces tecum, with a document which 
he properly refuses to produce on the ground of privilege, 
secondary evidence will be admissible (p). If he does 
not attend on such a subjurna or attends and refuses to 
produce the writing on any other ground but that of 
privilege, secondary evidence will not be admissible, but 
the witness will be punishable for contempt (»/). A 
person cannot, of course, be compiled by subpoena to 
produce documents which are not in his possession or 
under his control. Thus, a secretary of a company 
served with a subjurna to produce the books of the

(/) Steele v. Savory, 8 T. L. E. 94.
(m) London and Globe Finance Corporation v. Kaufman, 69 L. J. 

Ch. 196.
In) R. v. Baines, [1909] 1 K. B. *258.
jo) Lee v. Anyas, L. It. 2 Eq. 59.
(/<) Except in the case of public documents, where the same 

public policy which renders the original inadmissible also excludes 
secondary evidence thereof.

{q) It. v. Llanfaethly, 2 E. & B. 940; Cockle, 158.
3 f 2
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company was held not to have disobeyed the subperna by 
not producing the books, they having been removed from 
him since the service of the subpoena by the board of 
directors of the company (r). A sealed packet may be 
a “ document," and therefore liable to production on a 
subpiena ducet tecum (*).

Attendance in the Bankruptcy Courte.

"The Bankruptcy Rules provide that a subpoena ad 
testificandum or duces tecum shall be issued by the Court 
at the instance of an official receiver, trustee, creditor, 
debtor, applicant, or respondent, in any matter (t). 
The names of three witnesses may be inserted in the 
subpoena, which must be duly served. Service may 
be proved by affidavit. Wilful non-compliance with a 
subpiena is punishable as a contempt of Court.

With the view of facilitating the obtaining of informa
tion as to the debtor, his dealings, or his property, 
the Bankruptcy Act, 1888 {*), contains the following 
provisions :—

Section 27. (1) The Court may, on the application of the official 
receiver or trustee, at any time after a receiving order hue been 
made against a debtor, summon before it the debtor or his wife, or 
any person known or suspected to have in his possession any of 
the estate or effects la-longing to the debtor, or supposed to Is- 
indebted to the debtor, or any person whom the Court may deem 
capable of giving information respecting the debtor, his dealings 
or property, and the Court may require any such person to pro- 
dure any documents in his custody or jsjwer relating to the debtor, 
his dealings or property (*).

(2) If any person so summoned, after having been tendered a 
reasonable sum, refuses to come before the Court at the time 
apisiinted, or refuses to produce auv such document, having in* 
lawful impediment made known to the Court at the time of its

i
r) See It. v. Stuart, 2 T. L. R. 144. 
s) It. v. Paye, [1908] 2 K. B. 33:1.

1) Bankruptcy Rules, 1886, rr. 61—71.
«) 46 & 47 Viet. c. 42.
r) The deponent may be cross-examined, but his evidence 

cannot be contradicted {In n Scharrer, Er jnrte Tilly, 20 Q. B. 1). 
618).
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Hitting and allowed by it, the Court may, by warrant, canne him to 
be apprehended and brought up for examination.

(3) The Court may examine on oath, either by word of mouth 
or by written interrogatories, any ]>eraon ho brought liefore it con
cerning the debtor, hie dealings or property.

(6) The Court may, if it think fit, order that any person who if 
in England would be liable to be brought liefore it under this 
section shall be examined in Scotland or Ireland, or in any other 
place out of England (y).

The following cases were decided under the Bankruptcy 
Act, 1869, which in this respect is re-enacted by the 
above section :—

An irregularity in the summons is waived by the 
appearance of the witness (z). A witness summoned is 
not entitled to any costs for the attendance of his counsel 
or solicitor, unless he is charged with having property 
of the bankrupt in his possession, and is summoned to 
give evidence with respect to it (a). If a creditor 
establishes a jirinui facie case, he can obtain the examina
tion of the debtor or any other person under the above- 
mentioned provisions ; but the Court must lie satisfied 
that some benefit will result to the estate before it will 
issue a summons on the application of any person other 
than an official receiver or a trustee (l>). A witness 
cannot lie ordered to furnish accounts (c), and is entitled 
to refuse to answer any question on the ground that his 
answer would tend to criminate himself, but this, of 
course, does not extend to the bankrupt (d).

Personal service of a summons under sect. 27 (1) is 
not necessary. It may be sent by registered post (<). 
The reasonable sum, under sect. 27 (2), is conduct 
money, and is to be measured by the distance the witness

(y) By sect. 3 (16) of the Bankruptcy Act, IS! 10, the section 
applies mutatit mu'nn tu to a trustee appointed under or in pur
suance of a composition or scheme, 

fz) It. y. Il'i././oyj, L. H. 2 V. U. K. 3. 
la) Ex y si rt* Waddell, <i Oh. D. 328.
(t) Ex parte Nicholson, 14 Oh. I). 243.
(c) Ex parte Iteynolils, 21 Oh. I). 601. 
id) Ex fiarte Schofield, 6 Oh. 1). 230.
(») In re HVinlrry, 06 L. T. 790.
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has to travel, and must be sent with the summons in 
cash or postal orders (/).

The words “any other place out of England,’* in 
sect. 27 (6), have been construed as limited to the British 
dominions (g).

The mere fact that there is an action pending between 
the trustee and a third party relating to property alleged 
to belong to a bankrupt’s estate is not enough to entitle 
the trustee to examine such third party under s. 27 (h). 
The registrar must be personally present during the 
examination of a witness (i). When a person summoned 
under s. 27 is too ill to attend the Court, an order may 
be made for his examination at his own residence (k).

Attendance in the County Courts.

The County Courts Act, 1888 (/), provides that—
Section 110. Either of the parties to any action or matter may 

-obtain from the registrar summonses to witnesses, with or with
out a clause requiring the production of books, deeds, papers, 
and writings in the possession or control of the person sum
moned as a witness [and jfrocvtes how surh summonses are to he 
served].

Section 111. Every person summoned as a witness, either per
sonally ')i in surh oftJMr manner as shall be prescribed, to whom 
at the same time payment or a tender of payment of his excuses 
shall have l>eeu made on the prescribed scale of allowances, and 
who shall refuse or neglect, without sufficient cause, to appear, or 
to produce any books, papers, or writings required by such sum
mons to lie produced, or who shall refuse to be sworn or give 
evidence, and also every person present in Court who shall bo 
required to give evidence, and who shall refuse to be sworn or give 
evidence, shall foi feit and pay such tine, not exceeding ten pounds, 
as the judge shall direct; and the whole or any part of such fine, 
in the discretion of the judge, after deducting the costs, shall be 
applicable towards indemnifying the party injured by such refusal 
or neglect, and the remainder thereof shall be accounted for by 
the registrar to the treasurer.

Section 112. A judge in any case where he shall think fit, upon

( /) In re Weinberg, 9(1 L. T. 790.
(a) In re Drucker, [1902] 2 K. B. 210,
Th) Ex iarte (iittens, [1892] 1 Q. B. 640.
(t) It. v. I.loyd, 19 Q. B. I). 213.
(A) Ex jtarte Hawkins, 23 Q. B. D. 220.
(/) 51 & 52 Viet. c. 43.



Attendance of Witnesses—County Courts. 657

application on an affidavit by either party, may issue an order 
under his hand and the seal of the Court for bringing up before 
such Court any prisoner or person confined in any gaol, prison, or 
place, under any sentence or under commitment for trial, or other
wise, except under process in any civil action, or matter, to be 
examined us a witness in any action or matter depending or to be 
inquired of or determined in or before such Court ; and the person 
required by any such warrant or order to be brought before the 
Court shall be so brought under the same care and custody, and be 
dealt with in like manner in all respects as a prisoner required by 
any writ of habeas corpus awarded by the High Court to be 
brought before such Court to lie examined as a witness in any 
action or matter pending before such Court is by law required to 
lie dealt with : Provided always, that the person having the custody 
of such prisoner or person shall not be bound to obey such order 
unless a tender be made to him of a reasonable sum for the con
veyance and maintenance of a proper officer or officers and of the 
prisoner or person in going to, remaining at, and returning from 
such Court (m).

Where the witness is beyond the jurisdiction of the 
Court, the summons is sent by the bailiff to the bailiff 
of the Court of the district in which the witness resides.

Attendance in the winding up of com/Htnice for the pttrpaie 
of airing information.

Section 174 of the Companies (Consolidation) Act, 
11)08 (n), gives the Court, after it has made an order to 
wind up a company, power to summon before it and 
examine upon oath, rirn rote or on written interroga
tories, concerning the trade, dealings, affairs or property 
of the company, any officer of the company or person 
known or suspected to have in his possession any 
property of the company, or supposed to he indebted 
to the company, or any person whom the Court may 
deem capable of giving information concerning the 
trade, dealings, affairs or property of the company; and 
the Court may require any such officer or person to 
produce any books and papers in his custody or power 
relating to the company. An order under s. 174 may

(m) The County Court Buies as to evidence will be found in the 
Appendix.

(») 8 Edw. VII. c. fill.
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be obtained by tbe liquidator of the company, or by a 
contributory, on notice to tbe liquidator, as the latter 
has the p :or right to the order. The making or 
refusing of me order is entirely in the discretion of the 
judge (o). The witness can refuse to answer questions 
on the ground that his answers would incriminate him 
or would involve a breach of professional confidence, and 
he can appeal to tbe judge, before whom the examina
tion takes place, against unnecessary or irrelevant 
questions ; the decision of the judge in such a matter 
is final (p).

The examination under this section is a private one, 
although the Court can authorise any particular person to 
attend(</). The depositions are not evidence against other 
persons(r). But s. 175 of the Act of 1908(f) provides for 
a public examination on oath, before the Court which 
has made an order for winding up a company, on a day 
appointed for the purpose, of any person who has taken 
any part in the promotion or formation of the company, 
or has been a director or officer of the company, as to the 
promotion or formation of the company, or as to the 
conduct of the business of the company, or as to hi» 
conduct and dealings as director or officer of the com
pany. A person so examined is to answer all question» 
which the Court may put or allow to be put to him, and 
the Court may put such questions as it thinks fit. 
The notes of the examination are to lie read over to, or 
by, and signed by, the person examined, and may be 
afterwards used in evidence against him. But it would 
seem that the statements made by the person examined, 
even though the notes of his examination are not read 
over to, or by him, and signed by him, may be proved

(o) In re Imperial Continental Water Corporation, 33 Ch. I). 314. 
{p) In re London Has Meter Co., Ltd., Exporte Webber, 41 L. J. 

Cb. 145; and Whitioorth's Case, 19 (’h. 1). 118.
(y) In re Greys Hr ewer y Vo., 25 Ch. D. 4(H); cf. In re Norwich 

Equitable Eire Insurance Co., 27 Ch. I). 515.
(r) In re Norwich Equitable Eire Insurance Co., supra.
(i) 8 Edw. VII. c. 69.
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against liim by the evidence of a shorthand writer, or 
any other person who was present (/).

But no person can be directed to attend to be examined 
under this section until the official receiver has made his 
further report (if any) under sub-s. (1) of the section, 
stating that, in his opinion, a fraud has been committed 
by any person in the promotion or formation of the 
company, or by any director or officer of the company 
in relation to the company since its formation. It is 
only upon consideration of such further report that the 
Court has jurisdiction to direct any jterson to attend to 
be examined, and obviously it can only direct a person 
to attend who is stated in such report to have committed 
fraud (h). In addition the report must state facts showing 
a basis for the official receiver’s opinion sufficient to 
warrant a judge in calling upon the person, who has in 
the opinion of the official receiver committed a fraud, to 
undergo a public examination (z). The order can be 
made ex parte (y). It should be noticed that by 
sub-s. (5) of the section, the person examined “ shall ” 
answer all such questions as the Court may put or allow 
to be put to him ; and, by sub-s. (4), the Court may put 
such questions as it thinks tit. It is doubtful whether the 
person examined can refuse to answer a question which 
the Court puts or allows to be put to him on the ground 
of privilege, e.g,, that the answer would criminate him. 
Lord Halsuury has expressed the view that he cannot (z).

Attemlanee in other eaiit.

Revising barristers may summon by writing any 
person, assessor, or collector of taxes, to attend before

(I) Nee It- y. Erdheim, [1896] 2 Q. 11. 260, a decision upon the 
Bankruptcy Act, 1883.

(#) Ex parte lianas, [1896] A. C. 146.
m In re Civil, Naval, and Military Outfitters, [1899] 1 Vh. 215.
(y) In re Trust and Investment t'oriiaration of Smith Africa, [1892] 

3 L’h. 332.
(*) Ex parte Darne’, [1896] A. C. at p. 132. As to the costs and
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them and give evidence on oath (a). The attendance 
of witnesses before arbitrators is enforced by tub- 
pirna(b). A witness may be brought from a lunatic 
asylum on a writ of habeas corpus ad testificandum, on 
an affidavit that he is fit to be brought up and is not 
dangerous (c). In the House of Lords, the summons is 
by an order of the House, signed by the Clerk of the 
Parliaments, but in select committees attendance is 
generally secured by notice from the clerk attending 
the committee ; in the House of Commons, by an Order 
of the House, signed by the Clerk ; in select committees, 
by an order of the chairman. But if a witness does not 
attend on such order he will be summoned to the Bar of 
the House (rf). Provision is made for the summoning, 
examination, expenses of and indemnity to wilnesses on 
election petitions by 81 & 82 Viet. c. 125, ss. 81, 82 and 
84 ; and 4ti & 47 Viet. c. 51, s. 58.

When a witness is in prison.

An application may he made to a judge of the High 
Court at chambers, on affidavit, stating the cause of the 
imprisonment of the witness, whether on civil or criminal 
process, that his evidence is material to the applicant, 
who cannot proceed safely to trial without secui ing bis 
attendance. The judge, if satisfied with the substance 
of the application, will then grant the applicant a writ 
of habeas corpus ad testificandum directed to the governor 
of the gaol in which the prisoner is confined, and com
manding him to bring up the prisoner for examination

expenses of witnesses under the (’ompanics Acts, see In rt Ajp/r- 
ton, French and ScraJ'ton, Ltd.. £180ô] 1 Uh. 749.

(a) Parliamentary and Municipal ltegistration Act, 1HÎH, s. U<i. 
The revising hamster is bound by the ordinary rules of evidence : 
Storey v. Town Clerk of Henmondsey, [1910] 1 lv. 11. 2011.

(*) Arbitration Act, 1889 (42 & ôà Viet. c. 49), s. 8.
(<■) Fennell v. Tait, 1 0. M. & 11. 484.
(•/) S o May's Vailiamentary Practice, 11th ed., |p. 424 it seq.
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at the trial («). A Secretary of State or a judge of the 
High Court or of a county court has power, on a similar 
application, to issue a warrant, or order to bring up, as a 
witness in any civil or criminal proceeding, any prisoner 
in custody on a criminal charge (/). An order ought 
not to be drawn up until the case is in the paper for 
trial (g). By the Prisons Act, 181)8, s. 11, a Secretary 
of State on proof to his satisfaction that the presence 
of a prisoner at any place is required in the interest of 
justice or for the purpose of any public inquiry may, by 
writing under his hand, order the prisoner to be taken 
thither.

When a iritnets it out of the juriidietioH.

In this case the process of the Courts does not, as a 
general rule, reach a witness; and the examination must 
be by means of a commission or letter of request, the 
proceedings upon which will he regulated by the law of 
the country to which it issues (h). Where the com
mission issues to a part of the realm which is subject to 
different laws from that part in which the commission 
issues, the commissioner may, by a w ritten notice, signed 
by him, require the attendance of a witness, and, on his 
refusing to attend, may apply to the local Courts for an 
order to compel attendance ; and the witness will then 
l>e subject to the ordinary penalty for disobeying a 
eub/Mena, or a writ in the nature of a subjm’iia (>). This 
extends to the examination of witnesses in any of Ilis 
Majesty’s dominiors, colonies, or possessions (A).

But, by 17 & 18 Viet. c. 84, s. 1, any judged the High 
Court in England or Ireland, or of the Court of Session

(c) <Iraham v. (Ilwer, 5 E. & B. 391 ; Marst/eti v. Oeerbury, 18 
C. I). 34.

(/) 16 & 17 Viet. c. 30, ». 9.
iy) ./«it* v. Oillon, 76 L. T. 391.
(A) See /*'»<, p. 667 ; /.if min/ v. (lye, 3 E. & B 114.
(i) 6 & 7 Viet. e. 83, ss. 3, 6.
*) 22 Viet c. 20, s. 1.
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or Exchequer in Scotland, may, at discretion, in any action 
pending in any such Court, issue a ttdqunia ad testiti- 
caiid uni, or duc et tecum, or warrant of citation, com
manding a witness in any part of the United Kingdom 
to attend the trial ; and in default of attendance, after 
due service of the writ and tender of travelling expenses, 
the Court from which the writ issued may certify the 
default to the other superior Courts, and so render the 
defaulting witness liable to all the penalties which he 
would have incurred by disobeying a similar writ issued 
within the jurisdiction in which he resides. This Act 
does not affect the power of Courts to issue commissions, 
and its operation is contined to process from the superior 
Courts. Under this section a rule has been granted to 
compel a plaintiff resident in Ireland to appear in England 
as a witness for the defendant(Z). The jurisdiction can 
by virtue of s. 16 of tbe Judicature Act, 1884, be now 
exercised by a judge in chambers whether the High 
Court is sitting or not.

Service of subjunta.

The service must be on the witness personally (in) ; 
and is effected by delivering a copy of the writ, and at 
the same time producing the original. The service must 
be a reasonable time liefore trial ; and, generally, service 
on the day of trial, even when the witness resides in the 
town, is insuffiennt (»), unless the witness receives the 
service without ouiection (o).

During his attendance the witness is privileged from 
arrest on civil process, and he is allowed a reasonable 
time for going to and returning from Court (p). If he 
is arrested during that tune, it is a contempt of Court (q).

([) Harris v. Barber, 2d L. J. O. B. 98.
(m) In re 1‘gne, 1 1). & L. 703.
(n) Barber v. I I'm*/, 2 M. & R. 1 "i \
(o) MaunseU v. Ainsworth, 8 Howl. o99.
( />) Montague v. Harrismi, 3 V. B. (N.s.) 292.
(/) Kiiti/iioii v. IaiuIi.h and Moi t, Western Bail. 9 Ex. 799.
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The privilege does not extend to an arrest on criminal 
process (r), nor where the witness is retaken by his bail, 
after he has finished his evidence. The privilege exists 
whether the witness’s attendance be compulsory or volun
tary («), but not in cases in which the witness attends 
rather as an unprofessional adviser than as a solicitor or 
witness (f).

A witness may be arrested for a contempt of Court if 
the contempt is in its nature or by its incidents criminal, 
but not where the contempt consists in the breach of an 
order of a personal description if the breach is not 
accompanied by criminal incidents, i.t., where the 
arrest is mere process, privilege exists; where it is 
punitive or disciplinary, privilege does not exist (»). 
So, as a process of commitment for non-payment of 
rates is a mere civil process to enforce payment, a witness 
cannot be arrested thereunder (z).

Penally for non-attemlance.

The statute 5 Eliz. c. 9, s. G, provides :—
11 It any person or persons upon whom any process out of any of 

the Courte of record within this realm or Wales, shall be served to 
testify or depose concerning any cause or matter depending in any 
of the same 1 'ourts, and having tendered unto him or them accord
ing to his or their countenance or calling, such reasonable sums of 
money for his or their coats and charges, as having regard to the 
distance of the places is necessary to lie allowed in that behalf do 
not appear according to the tenor of the saiil process, having not 
a lawful and reasonable lett or impediment to the contrary, that 
then the party making default to lose and forfeit for every such 
offence £10, and to yield such further recompense to the party 
grieved as by the discretion of the judge of the Court,out of whicn 
the said process shall be awarded according to the loss and 
hindrance that the party which procured the said process shall 
sustain b" reason of the non-appearance of the said witness or 
witness' s."

(r) In re lloiiylas, it Q. It. 820.
(*) Met kins v. Smth, 1 II. 131. 630.
(t) Jones v. Marshall, 2 U. It. (N.s.) 615.
(«) See In re F restau, 11 Q. 11.1). 543, approving Lnny Wellesley's 

Case, 2 R. & M. 039 ; and see In re Ihnlley, 12 Q. 11. 1). 44.
(i) llobern v. Fowler, 02 L. J. Q. It. 4V.
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If a witness does not attend on his siibjuena he may he 
proceeded against in either of three ways : (1) Under the 
above statute he may be sued for the penalty of £10, and 
further recompense ; or (2) in an action for damages (y), 
hut actual damage must be proved ; or (8) he may be 
attached for contempt of Court ; on the motion for an 
attachment, it must be shown distinctly on affidavit that 
the witness was served ; that his expenses were paid 
or tendered to him at the time of service ; and that 
everything reasonable has been done to secure his 
attendance (z).

Where there is disol>edience to a subpoena duet« tecum, 
the Court has jurisdiction to enforce obedience by attach
ment, even though the disobedience is not wilful (o).

Expense» of Witnesses.

In civil proceedings, no witness, although served with 
a suhporna, is bound to attend (l) at the trial, unless his 
reasonable expenses are tendered to him when he is 
served, or a reasonable time before trial. The sum 
tendered should be a reasonable compensation for his 
travelling expenses and subsistence during the attend
ance (c). A witness will be entitled to his expenses, 
although a party to the cause, if he is a material and 
necessary witness (</). If the witness is a married 
woman, her expenses should be tendered to her and 
not to her husband. If a witness is subpunacd by 
both parties, he is entitled to be paid all his expenses by 
the party calling him before giving evidence (r). The

(;/) I'turson v. /«/<■*, 2 Doug, at p. 661.
{z) Harden v. Crttstvell, 2 M. & W. 319.
(«) R. v. Baye, [1908] 2 K. B. 333, explaining R. v. Lin'd John 

Raw II, 7 Dowl. 093.
(A) Set- ante, pp. 052 et seij.
(<■) Ihnedell v. Australian Royal Mail Co., 3 E. & B. 902; Brocas 

v. Lloyd, 23 Beuv. 129.
(</) I hares v. Barber, 18 Q. B. 588.
(?) Per Vakke, B., in Allen v. Yoxall, 1 Car. & K. 310.
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witness may waive his right to demand payment of his 
expenses either expressly or by implication (/). The 
amounts which will be allowed on taxation for the 
expenses of witnesses are at present entirely in the dis
cretion of the taxing masters under Order LXV., r. 27 (9), 
and the old common law scale of allowances of 1858 is 
not binding on them even in actions in the King's Bench 
Division (g).

In criminal cases a witness for the prosecution is not 
entitled absolutely to his expenses, and he cannot refuse 
to attend or give evidence on the ground that his expenses 
have not been tendered or paid ; but in Courts of final 
jurisdiction they are generally allowed by the Court by 
statute {li). When the witness lives out of the jurisdic
tion of the Court, and in a distinct part of the United 
Kingdom, as in Scotland or Ireland, by the 45 Geo. III. 
c. 92, s. 8, he is not bound to appear to give evidence in 
a criminal prosecution unless his reasonable expenses 
are paid or tendered to him at the time when he is 
served with the iiitywna (i). In any other case a witness, 
siibpanacd on a criminal trial, is bound to attend without 
any tender of expenses, and will be liable to attachment 
for non-attendance ; although if it appeared that he could 
not defray the expenses of his journey, the Court would 
probably refuse to attach him.

If a witness appears on his tubpeena in a civil proceed
ing, he will not be compellable to give evidence until his 
reasonable expenses have been paid, or tendered by the 
party who tubpu'iias him (A). If he does not arrive 
before a cause has been referred, he will be entitled to 
costs in the reference, but not in the cause (Z).

(/) See Newton v. 1/artand, 1 Man. & G. 950.
(g) See East Stonehome Loral ltoard v. Victoria Hr ewer// Vu., 

[1895] 2 Ch. 514. See also note* to Order LXV., r. 27 (9) in the 
Yearly Practice, 1910, p. 1055.

(h) See Costs in Criminal Cases Act, 1908 (8 Edw. VII. c. 15).
(i) H. v. Hrownell, 1 A. & E. at p. 002.
(k) Newton v. Harland, 1 Man. & G. 956.
(/) Fryer v. Sturt, 16 C. B. 218.
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A successful party may pay a witness liis costs, and 
recover them from the defeated party (hi) ; but the costs 
of an immaterial witness who has been rejected by a 
judge or arbitrator cannot be claimed as lietween party 
and party (n). The reasonable expenses of qualifying a 
witness to give evidence may now be allowed (o). If the 
witness, after being inbpaenaed, is not required to attend, 
and has incurred no expense, he must refund the money 
paid to him (/>).

Commissions and Letters of Request.

It sometimes happens that, when the solicitor for 
a litigant seeks to serve a necessary witness with a 
subpirna, he finds that his intended witness is too 
old or too ill to attend the trial, or will leave the 
country before the trial, or is already absent abroad. 
In the first two cases the person who needs his 
evidence must at once apply for “ a commission ” 
to take his deposition before the trial. Some 
barrister or solicitor is appointed commissioner; he 
goes to the bedside or other place where the witness 
is, accompanied by the parties or their representa
tives. The witness is sworn and tells his story, is 
cross-examined and re-examined. The commissioner 
takes down all the evidence and any objections to 
any part of it. This he then reads over to the 
witness, and both he and the witness sign it. As 
soon as this is done the record becomes a deposition 
and is subsequently filed in Court. It may be

(m) Hale v. Dates, E. B. & E. 575.
(n) Gal loir ay v. Kenworth, 15 C. B. 228.
fo) Macklei/ v. Chillinyworth, 2 (’. P. D. 273.
\p) Martin v. Andrews, 7 E. & B. 1.
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necessary to apply to postpone the trial while this 
is taking place.

But there is more difficulty if the witness be 
already abroad so that he cannot be served with a 
subpinw. In some cases an order will be made for 
a commission as above described, and then the 
evidence of the witness will be taken abroad before 
a commissioner or examiner appointed by the 
English Court or judge, and the depositions taken 
before him can be used at the trial in England 
unless the witness can be induced to return to 
England.

But several foreign governments object to com
missions being issued and to examiners administer
ing oaths to witnesses within their dominions. 
Hence now the Foreign Office, at the request of 
the Lord Chancellor or the Lord Chief Justice, 
frequently sends through diplomatic channels “ a 
letter of request ” addressed to the tribunal of such 
other country, asking the judges of that tribunal to 
order the required evidence to be taken and remitted 
to the English Court. This plan is found to be 
cheaper than the writ of commission, which, how
ever, is still employed for the examination of 
witnesses in the United States of America, and 
occasionally in our Colonies.

The practice as to commissions is governed by 
Order XXXVII., rule 5 ot which is as follows :—

“The Court or a judge may, in any cause or matter (7) where it 
shall appear necessary for the purposes of justice, make any order 
for the examination upon oath before the Court or judge or any

(7) This does not include an arbitration under on agreement (In 
re Shaw and llonaldson, [1892] 1 Q. 11. 91).

L,t£. 3 Q
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officer of the Court, or any other person, and at any place, of any 
witness or person, and may emj>ower any party to any such cause 
or matter to give such deposition in evidence therein on such 
terms, if any, as the Court or a judge may direct."

Under this rule it has been held that orders will be 
made where “necessary for the purposes of justice," 

in the interests of all parties to the litigation, and 
not merely in the interest of the applicant (r). The 
order may be made ex jtarte, but in such a case it is 
liable to be discharged if it can be shown to be improper 
as not being necessary for the purposes of justice (»). 
The plaintiff himself will not, as a rule, be allowed to 
give his evidence abroad on commission ; it should be 
given before the jury here (f). But a defendant, if 
resident abroad, will be allowed this indulgence (a). No 
order will be made either for a commission or letters of 
request if it can lie shown that the witnesses could be 
brought to England without much greater expense, or 
that witnesses now in England could give the same 
evidence (x). Sometimes the mere delay, which will 
thus necessarily lie caused, is a sufficient reason for 
refusing tile application. A defendant will obtain a 
commission or letters of request more readily than a 
plaintiff (y). The affidavit filed in support of the appli
cation must state the name of at least one witness whom 
it is desired to examine (?), and the general nature of 
the evidence he is expected to give(o).

When the ground for the application is the age of the 
witnesses, those above seventy-five will be examined as 
a matter of course ; as to those between seventy and 
seventy-five, it will depend on the nature of the evidence

(r) lirrdan v. Greenwood, 20 Ch. D. 704, n.
{») Itiihler v. Hrhhjes, 20 Ch. 1). 1.
(<) Keeley v. Il'akley, il T. L. H. 671.
lu) New v. llnriit, 1,4 L. J. U- It. 104.
M Ehrmann v. Ehrmann, [lNVti] 2 C'h. till.
(y) Horn v. Woodford, [18V4J 1 I'b. Its.
(z) Howard v. Ilnlau it Co., 11 T. L. B. 431.
(a) Harry v. Harelay, 16 C. It. (N.s.) 84V.
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they can give, and the number of other witnesses who 
can give similar evidence (b), but age alone is not a 
sufficient ground where the witness is under seventy. If 
there is only one witness who can depose to an important 
fact, an order will, following the practice of the Court of 
Chancery, be made to examine such witness (c). It 
should be observed, that rule 5 of Order XXXVII. doe» 
not apply to cases in which the parties have agreed that, 
the evidence in an action shall be taken by affidavit,, 
and it afterwards transpires that one of the proposed 
witnesses will not make an affidavit (<!)■

If the witness is in England, his examination will, 
unless the Court or a judge shall otherwise direct, be 
taken before one of the examiners of the Court (e). This 
rule, however, does not affect the practice as to examina
tions in the Admiralty Division. In cases where the 
witness is not examined before one of the examiners of 
the Court, a special examiner has to be appointed, who 
is usually, though not necessarily, a barrister. All 
persons interested have a right to lie heard on the 
question who shall be appointed special examiner, and 
if they cannot agree the judge appoints (/). A mere 
witness, however, has no voice in the matter (</).

When the witness is to be examined abroad (and a 
letter of request is not resorted to), a special examiner 
has of course to be appointed (Zi) and such special 
examiner need not be a barrister. In one case the 
British Minister at Teheran was appointed (i), and a 
commission may issue to the judges of a foreign Court, 
if willing to act. Rule 6a of Order XXXVII. authorises 
the Court or a judge to issue a letter of request to the

(b) Wilder v. Bridget, 20 Ch. T>. 1.
(c) Shirley y. Hurl Ferrers, 3 P. Wms. 77.
(a) Nadia v. Ituesett, 25 Ch. I>. 21.
(e) Rules of the Supreme Court, Order XXXVII., r. 39.
(/) In re Smith, F night & Co., L. R. 8 Eq. 23.
(y) In re Contract Corporation, L. R. 13 Eq. 27.
Vh) Cayley v. Hill, [1974] W. N. 157.
(•) Banijut Franco-Fyyptienne v. Liittcher, 28 W. R. 133.

8 a 2
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judges of a foreign Court to examine witnesses for the 
purposes of an English action. It is as follows :—

“ If in any caae the Court or a judge ehall eo order, there «hall 
be issued a request to examine witnesses in lieu of a cmnmieaion. 
The Forme 1 and 2 in the Appendix hereto ehall be ueed for each 
order and request respectively, with euch variation aa circumstances 
may require, and may be cited as Forme 37x and 37b in Appen
dix K."

This procedure is now very generally adopted, and, 
in some cases, it is the only procedure that is feasible. 
But letters of request should be issued for the examina
tion of witnesses only ; they should not be applied for 
merely to gain inspection of documents in a foreign 
country (k).

An application for a commission to take evidence 
abroad will lie refused where there has been undue 
delay (Z), or where it is not made bond fide ; and there
fore, where the Court was satisfied that the reason 
alleged for the plaintiff not coming to England was a 
pretence, and that the real reason was that he desired 
to avoid cross-examination in Court, a commission to 
take his evidence abroad was refused (m). In a later 
case, however, where the Court of Api>eal was of opinion 
that it was not necessary for the purposes of justice that 
the plaintiffs should lie examined in Court, a commission 
was granted to examine them in America, where they 
resided (ii). In another case the Court of Appeal quali
fied an order appointing a commission to take the 
plaintiff’s evidence in New Zealand, where he résidai, 
by inserting a proviso that the depositions of the 
plaintiff were not to be read if the defendant required 
him to appear at the trial to be examined and cross- 
examined (»). No general rule can be extracted from 
the cases, but it seems that the Court will in each case

(i) Cape Copper Co. v. Comptoir </'Kmmpte tie Varie, 38 W. R. 763.
(!) Stenaii v. <ilailetone, 7 Oh. 1>. 394.
(m) Berdan v. (ireenwood, 20 Ch. I>. 764, n.
(«) Armn’ir v. Halier, 25 Ch. 1>. 673.
(o) tfailin v. llaeeett, 25 Ch. If. 21.
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be guided by the nature of the action, the importance 
to be attached to the plaintiffs cross-examination, and 
the circumstances under which it is asked to dispense 
with the plaintiffs personal attendance in Court, in 
deciding whether it will or will not grant a commission 
to take his evidence abroad. The matter is entirely 
one within the discretion of the Court (p). But an 
application by a defendant to take his evidence abroad 
will be more favourably regarded than an application by 
a plaintiff (q).

When in a divorce suit the petitioner had obtained a 
commission to examine witnesses in Vienna, which was 
suspended pending the hearing of the act on the petition, 
and he nevertheless summoned certain witnesses before 
a Court in Vienna to take their evidence for the per
petuation of testimony under the Austrian law, he was 
restrained by injunction from prosecuting these pro
ceedings before the Vienna Court (r). The Court will 
not appoint a shorthand writer as a commissioner to 
take evidence in a divorce suit (*).

With regard to a proposed witness who is abroad, 
the Court must in all cases be satisfied that he can give 
material evidence before it will issue a commission (t) 
or letters of request, and the evidence must be directly 
material to the case and not merely evidence which 
incidentally might be useful for the purpose of cor
roborating a witness or the like (u). Subject to this, the 
rule is that a commission will issue if the applicant 
satisfies the Court that it is impracticable or unreason
able to bring the witness to England for the trial. In one 
case the Court of Appeal affirmed a decision refusing a 
commission to examine a witness in America, on the

I
p) ('ocit v. AllcaA-, i 1 U. B. I). 17S. 
q) lines v. Woodford, [1894] 1 Ch. 38. 
r) Armstrong v. Armstrong, [1893] 1*. 98.

llicknell v. Hickndl, [1908] W. N. 97. 
t) l.angen v. Tate, 34 V». 1). 333 ; but nee Valentine v. Valentine, 

[1901] P. 383; «riM.ii,. v. tlribhon, 34 T. L. 1(. ItiO 
(u) Ehrmann v. Ehrmann, [1898] 3 Ch. till.
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ground that there was not enough to show that the 
witness could not be brought or would not come to 
England (r), CoiroN, L.J., observing:—

“This is not the case of a plaintiff but of a witness, ami 
undoubtedly a most material witness—a witness who is coining to 
give evidence on the part of the plaintiff to assist the plaintiff in 
upsetting for fraud a scheme in which the witness had himself 
been one of the principal actors. It is most desirable that such a 
witness should be examined in open Court. If, however, it could 
be shown that he could not be induced to come here, or that the 
plaintiff could not reasonably be expected to bring him here, I 
think it would be right to give leave to examine him abroad, and 
it would be for the Court or the jury at the trial to determine how 
far the weight of his evidence was affected by their not having 
seen or heard him. But I think that in a case of this sort, where 
it is important that the witness should be examined in Court, a 
heavy burden lies on the party who wishes to examine him abroad 
to show clearly that he cannot be reasonably expected to come 
here. On that point the plaintiff has failed, in my opinion there 
is not sufficient evidence to satisfy me that this witness cannot lx1 
brought here or will not come here. It is true we are told he is 
in the service of some company, but we do not know what is the 
character of his occupation, or whether he would not bo able, at 
comparatively small expense, to leave for a time his position there 
and come over to this country.”

A commission is sometimes granted to examine 
witnesses in a foreign country for the purpose of proving 
what is the law of that country on any point. The 
granting of such commission will depend entirely on the 
question whether competent witnesses can l>e called to 
prove the law in question at the trial in England. If 
they can be called, the commission will be refused (y). 
If they probably cannot, the commission will generally 
be granted (z), but the matter is entirely within the 
discretion of the Court (a).

Any objection to the evidence taken l>efore a com
mission ought to l>e made at the time the evidence is 
taken, and not afterwards, and this is especially the case 
with an objection which could be removed at the time. 
Therefore, where upon the face of the depositions it

(x) Lawton v. Vacuum, Hrake Co., 27 Ch. D. 137.
(y) The M. Moxham, 1 P. 1). 116.
(z) Armour v. Walker, 2d Ch. D. at p. 677.
(a) CocJi v. Allcock, 21 Q. B. D. 178.
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appeared that the witness had afhrmed, an application 
to take the depositions off the file, on the ground that 
the witness’s evidence could not under the circumstances 
have been legally taken on affirmation, was refused, as 
no objection had lieen made thereto at the time (b). So, 
where copies of certain documents and answers of the 
witnesses with regard to such copies were received by the 
commissioners without objection by the defendant at the 
time, and the copies were appended to the depositions, 
it was held that the defendant could not afterwards object 
to such copies lieing used in evidence (c).

Where an order has lieen made for the examination of a 
witness under Rule 5 of Order XXXVII., it is not an order 
on him to attend for examination, and, therefore, if he is 
unwilling to attend he must lie served with a tubpirna. 
If he then fails to attend, or attends and refuses to be 
sworn, or refuses to answer a lawful question, the party 
requiring his evidence must apply to the Court or a 
judge under Rule 18 of Order XXXVII. In such a case 
the Court will order a recalcitrant witness to attend at 
his own expense (</), and can make him pay the costa 
of the order (#). A witness who refuses to answer a 
lawful question when ordered so to do by the Court or a 
judge can be committed for contempt of Court, but an 
examiner has no power to compel a witness to answer. 
All that he can do is to take down the question and the 
objection for the purpose of the matter being brought 
lief ore the Court or a judge by the party who desires to 
have the witness's answer (/).

A commission may be issued to the judges of any 
foreign Court if willing to act (</). So a commission may

(b) Richarde v. lion g b, .11 L. J. It. B. 3til.
■(f) Robineon v. Darieê, 3 Q. B. D. 26.
(i/) Stcuart v. Halkia 1 '"■■ 32 W. It. <>76.
(f) Under Older XXXVII., r. 15.
/) Ibid., r. 14.

(g) litcher v. Szlarag, E. B. & E. 321. Now, however, the 
practice is to issue a letter of request ; aide, p. 667.
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issue to the judges of the High Court of Justice in 
England, and of the Court of Session in Scotland, and 
of any Supreme Court in any of His Majesty's colonies 
or possessions abroad, and to any judge in any such 
colony or possession appointed for the purpose by Order 
in Council, with respect to whom it is provided by the 
Evidence by Commission Act, 1859 (h), s. 1, as follows :—

“ Where upon an application for this purpose it is made to 
appear to any Court or judge having authority under this Act that 
any Court or tribunal of competent jurisdiction in Her Majesty’s 
dominions has duly authorised, by commission, order, or other 
process, the obtaining the testimony in or in relation to any action, 
suit, or proceeding jiending in or before such Court or tribunal of 
any witness or witnesses out of the jurisdiction of such Court 
or tribunal, and within the jurisdiction of such first-mentioned 
Court, or of the Court to which such judge belongs, or of such 
judge, it shall be lawful for such Court or judge to order the 
examination before the person or persons appointed, and in 
manner and form directed by such commission, order, or other 
process as aforesaid, of such witness or witnesses accordingly ; and 
it shall be lawful for the said Court or judge by the same order, or 
for such Court or judge, or any other judge having authority under 
this Act, by any subsequent order, to command the attendance of 
any person to be named in such order for the purpose of being 
examined, or the production of any writings or other documents to 
be mentioned in such order, and to give all such directions as to 
the time, place, and manner of such examination, and all other 
matters connected therewith, as may appear reasonable and just; 
and any such order may be enforced, and any disobedience thereof 
punished, in like manner as in case of an order made by such Court 
or judge in a cause depending in such Court or before such judge.”

The English Courts will also upon request take evidence 
in this country for Courts in foreign countries (i).

Section 2 provides, that every person examined as a 
witness under any such commission, order, or other 
process as aforesaid, who shall upon any such examina
tion wilfully and corruptly give any false evidence, 
shall be deemed and taken to be guilty of perjury. 
Section 4 provides :—

“That every person examined under any such commission, 
order, or other process as aforesaid, shall have the like right to

(A) 22 Viet. c. 20. And see now, Order XXXVII., it. 54—59.
(i) Foreign Tribunals Evidence Act, 1850 (19 & 20 Viet. c. 113) ; 

Extradition Act, 1870 (33 & 34 Viet. c. 52;, s. 24 ; and see also 
Order XXXVII., rr. 54—58, 60.
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refuse to answer questions tending to criminate himself, and other 
questions which a witness in any cause pending in the Court by 
which, or by a judge whereof, or before the judge by whom the 
order for examination was made, would be entitled to ;"aud that no 
jierson shall lie compelled to prisluoe under any such order as 
aforesaid any writing or other document that he would not lie 
compellable to produce at a trial of such a cause."

Section 5 provides, that His Majesty’s High Court of 
Justice in England and Ireland, the Court of Session in 
Scotland, and any Supreme Court in any of His Majesty's 
colonies or possessions abroad, and any judge of any 
such Court, and every judge in any such colony or 
ixissession who by any order of His Majesty in Council 
may be appointed for this purpose, shall respectively be 
Courts and judges having authority under the Act. A 
single commissioner under this section must administer 
the oath to himself, and should be expressly authorised 
so to do by the commission (j).

Under this Act the attendance of witnesses before a 
special examiner can be enforced by the Court having 
jurisdiction where the examination is to take place ; and 
in such case it is the duty of such Court, and not of the 
Court that appoints the siiecial examination, to determine 
what witnesses are to he summoned, and what documents 
they are to produce, ns well as to decide all questions of 
privilege on the evidence which may arise in the 
examination (fc).

Under s. 2 of the Evidence by Commission Act, 
1885 (<), it is provided that—

“ Where in any civil proceeding in any Court of competent 
jurisdiction an order for the examination of any witness or person 
lias been made, and a commission, mandamus, order, or request for 
the examination of such witness or person is addressed to any 
Court, or to any judge of a Court, in India or the colonies, or else- 
where in Her Majesty's dominions, beyond the jurisdiction of the 
Court ordering the examination, it shall be lawful for such Court, 
or the chief judge thereof, or such judge, to nominate some fit

(j) Wilton v. De Coulon, 22 Ch. D. 841.
(At) Campbell v. Atiorney-Umeral, L. B. 2 Ch. 871.
(f) 48 & 49 Viet. c. 74.
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portion to take euch examination, anil any ilepoaition or examination 
taken before an examiner so nominated shall lie admissible in 
evidence to the same extent aa it it had lieen taken by or liefore 
euch Court or judge."

Section 5 of the Evidence by Commission Act, 
1848 (m), provides machinery for the execution in any 
part of the United Kingdom of commissions issued in 
any other part(n).

Notices to Produce and to Admit.

The notice to produce, and the notice to inspect 
and admit, documents must also be carefully pre
pared. The importance of these notices has already 
been pointed out. Unless one party has given to 
his opponent express notice to produce a particular 
document which is in the latter’s possession, ho 
cannot give any secondary evidence of its contents. 
Unless one party has given notice to his opponent 
to inspect and admit the documents in his own 
possession, the opponent will not admit them, and 
then they must be strictly proved at the trial. If, 
after notice to admit, the opponent refuses to admit 
the handwriting, he will probably, even though lie 
win the action, have to pay the costs of proving 
this document. But the party in possession of the 
document, even if successful, will not be allowed 
the costs of proving it unless lie served on his 
opponent notice to admit it, and so gave him the 
opportunity of saving the expense (o).

The service of a notice to produce is then an

(tit) 6 & 7 Viet. c. 82, s. o; see Appendix.
(w) As to the jurisdiction conferrta by this Act, see Hnnliard v. 

Mucfarlane, [1891] 2 Q. B. 241.
(o) Order XXXII., r. 2.
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essential preliminary to the admissibility of secon
dary evidence of its contents, whenever the document 
is in the possession of the opponent. But a party 
does not insure the production of the original 
document at the trial merely by giving his opponent 
notice to produce it. The opponent may disregard 
the notice and refuse to produce the document at 
the trial, although such conduct will be matter for 
adverse comment. If, therefore, a party has no 
copy of a document, which is of importance to his 
case, he should do something more than merely 
give a notice to produce it. As a rule, it will be 
sufficient to serve the opponent with a subpuna duces 
tecum to produce the particular document. But if 
the document is essential to the proof of a party’s 
case, he should apply for an order compelling his 
opponent to produce the original at the hearing. 
The Court can, under Order XXXI., r. 14, compel 
the production by a party of any document at 
the trial, and will, if necessary, adjourn the case to 
enable it to be produced.

To entitle a party to give secondary evidence of a 
document, it is not enough for him duly to serve notice 
to produce it on his opponent; he must also prove, or 
at least raise, a reasonable presumption that the original 
is in the hands of the adverse party or of a third person 
in privity with him (p). Slight evidence of this fact will 
be sufficient, when the document naturally, necessarily 
or probably might be expected to be in the custody, or 
under the control, of the adverse party. Thus, it has 
been presumed that a bankruptcy certificate came into 
the hands of a bankrupt who was proved to have applied

(p) Khar}* v. I.amb, 11 A. A E. 803.
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for it, and to have been charged for it by his solicitor (q). 
Generally, where documents have been traced into a 
party's possession, it lies upon him to show what has 
become of them, before he can object, after notice to 
produce, to the substitution of secondary evidence (r) ; 
and where there is a privity of title between the adverse 
party and a third person who holds the original, the 
former is equally compellable to produce. In such a 
case the question is, whether the custody was virtually, 
although not actually, the custody of the adverse party ; 
or whether he had such a control over the holding by 
the third party as made it virtually a personal holding. 
Thus, generally, where the document is in the possession 
of an agent, he may either lie served with a tubjxena duett 
tecum, or the principal may be served with notice to pro
duce. Where a notice was given to an owner of a vessel 
to produce a document which appeared to be in the 
possession of the captain («) ; where it was given to the 
drawer to produce a cheque which was proved to have 
been delivered to the drawer's banker (() ; and to a sheriff 
to produce a warrant which had been returned to the 
under-sheriff (11), secondary evidence has been received ; 
but where the possession was independent of the adverse 
parly, as where he had assigned u lease (e) ; or where 
the writing was held as a security by a third party (y) ; 
or where it has been traced by a party satisfactorily into 
the possession of a stranger with whom he is unconnected, 
and over whom he has no control, a litigant will not be 
affected by notice unless he has wilfully parted with the 
document after receiving the notice (*).

A party may produce an original document at any

(7) Henry v. Leigh, 3 Camp, at p. 002.
(r) It. v. Tliittleicootl, 33 liow. St. Tr. at p. 707.
(*) Baldney v. Hitt hie, 1 Stark. 338.
(<) Partrùtye v. < 'otites, Ry. & M. 100.
(«) Tajilin v. A tty, 3 Ring. 104. 
ix\ Kniyht v. Martin, (low. 103.
(y) Parry v. May, 1 M. & Rob. 270.
(*) Kniyht v. Martin, inpra.
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time when secondary evidence is tendered ; and then the 
latter becomes inadmissible. If there is any question as 
to the originality of the document, such question is for 
the judge (<i) ; but where the existence of a duly stamped 
document is denied upon the pleadings, and the plaintiff, 
after giving notice to produce, tenders a copy of it, the 
judge cannot hear evidence to decide the question of the 
existence of the stamped original as a question prelimi
nary to that of the admissibility of the copy, because he 
would be thereby determining an issue which is in the 
province of the jury (b).

A notice to produce might formerly have been given 
to the adverse party or his agent, either verbally or in 
writing (c) ; but it must now in civil cases be given in 
writing (d). It may be served either on the party or on 
his solicitor (<■), and it will be sufficient to leave it with a 
servant at the residence of the former, or with a clerk at 
the office of the latter (/). If a new trial is ordered, fresh 
notices to produce are not necessary (g).

The notice to produce need not be minutely descriptive, 
and the Courts will not entertain frivolous or technical 
objections to its validity, if it points out, with sufficient 
distinctness, to the adverse party the documents which 
he is required to produce (/i). Notices to produce “all 
letters written by the plaintiff to the defendant, relating 
to the matters in dispute in the action " (i) ; and “ all 
letters written to and received by the plaintiff between 
the years 1887 and 1841, both inclusive, by and from 
the defendants, or either of them, or any person on their

(a) llogle v. H'iwmen, 11 Ex. 3(10.
lb) Stowe v, Querner, L. R. 5 Ex. 155.
(r) SmUk v. Young, 1 Camp. 489 ; S liter v. Harrell, 2 II. & N, 

887.
(</) By Order XXXII., r. 8, which also prescribes a form of 

notice : see K.S.C., Appendix B., No. 14.
(e) Hughes v. HuJil, 8 Howl. ."115.
If) Keans v. Street, Ry. & M. 811.
(</) //ope v. Itmiton, 17 Q. B. 509.
(h) Ijin-rente v. Clark, 14 M. & W. 250.
(i) Jacob v. Lee, 2 M. & Rob. 33,
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liehalf ; and also all books, papers, etc., relating to the 
subject-matter of this cause ” (k) ; and also “ all accounts 
relating to the matters in question in this cause " (V) ; 
have been held sufficient notice to produce any docu
ment reasonably included in the description. Notice to 
produce a letter purporting to enclose an account has 
been held sufficient notice to produce the account (in).

The notice ought to be given within a reasonable time 
before the trial comes on ; and it will be for the judge 
to determine, in the circumstances of the case, whether 
the notice has been served within such reasonable 
time (a).

In town causes, and also in country causes, where the 
solicitor lives in the assize town, if the documents are 
such as from the nature of the case may reasonably be 
presumed to be in his hands, notice may be served 
during business hours in the afternoon of the day pre
ceding the trial (<>) ; but if they are not such as are 
immediately connected with the cause, or are such as 
would presumably be in the hands of a client or other 
person, tlie notice must be proportionately earlier, 
according to an estimate of the time necessary to obtain 
them (71). In such a case, and in all country causes, 
where the adverse solicitor does not live in the assize 
town, the notice ought to be served on him before the 
commission day, and within a reasonable time before he 
is required to leave home for the assize town (7) ; but if 
he has the document with him at the assize town, service 
there will be sufficient (r).

Where the adverse holder is abroad, or beyond the

(k) Morris v. Hauser, 2 M. & Rob. 392.
(/) Royers v. ( 'it stance, 2 M. & Rob. 179.
(in) Engall v. Bruce, 9 W. R. 536.
(«) Rer I’akke, B., in Lloyd v. Mostyn, 10 M. & W. at p. 4S3 ; 

Fee Dwyer v. Collins, 7 Ex. 639 ; ( 'oekle, 156.
(o) Atkyns v. Meredith, 4 howl. (>58.
(p) Byrne v. llarvey, 2 M. & Rob. 89.
(y) George v. Thomjison, 4 howl. 656.
fr) R. v. Hawkins, 2 Car. & K. 823.
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jurisdiction of the Court, and leaves hie solicitor to con
duct his case, it will be presumed that he has also left 
with him all pa[>ers naturally connected with his case ; 
and the Courts, under such circumstances, have been 
inclined to maintain the validity of a notice to the 
solicitor («) ; but the circumstances must he such as to 
support a supposition that the papers are producible, 
and the notice must be sufficient. Thus, a three days’ 
notice to produce letters written by a defendant to his 
partners in New South Wales, was held sufficient, on its 
appearing that there had been litigation between the 
same parties some years previously, for the purposes of 
which it was reasonable to suppose that the letters must 
have been remitted to England (f).

If a party, on being served with notice to produce, 
states that the document does not exist, secondary evi
dence will he admissible, and the adverse party cannot 
object to the lateness of the notice (m).

lîule 8 of Order XXXII. provides, that an affidavit of 
the solicitor, or his clerk, of the service of any notice to 
produce, and of the time when it was served, with a 
copy of the notice to produce, shall, in all cases, l>e 
sufficient evidence of the service of the notice, and of 
the time when it was served. Sufficient evidence in 
this rule means prima facie and not conclusive 
evidence (x).

Notice to produce is unnecessary—
(1) When a party holds a duplicate original, or a 

counterpart of his adversary's document (i/). Such 
duplicate or counterpart must not he a mere copy, but 
in all respects of equal and co-cxtensive character and 
validity with the adversary’s document. In such a case 
it is receivable as being itself primary evidence.

(e) hryati V. llaffttajf. By. & M. Ii'27.
(t) Stnrge v. Buchanan, 10 A. & E. 598.
[u) Foster v. Fainter, 9 C. & P. 718.
(x) See Barraclough v. <Ireenhough, L. R. 2 Q. B. 012.
(y) Colling v. Treiceek, G B. & G. at p. 1198.
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(2) When the nature of the case and proceedings 
sufficiently inform the adverse party that he will be 
required to produce the document. Thus, in an action 
of trover for a bond or other instrument (z), or on an 
indictment for stealing a writing (a), the plaintiff or 
prosecutor may give secondary evidence without proving 
notice to produce. So in an action on a solicitor's 
signed bill of costs, no notice need be given to produce 
it(M.

Where the nature of the action or indictment is such 
that the defendant must know that he is charged with 
the possession of the document, and is called upon to 
produce it, notice is not necessary, and such is the case 
in an action of tr< ver, or on an indictment for stealing ; 
but if the matter is collateral, it is necessary to give 
notice (c).

Hence, where on an indictment for perjury, the 
prisoner having sworn that a certain draft did not exist, 
and the materiality of its existence depended on its 
contents and certain alleged alterations in it, it was 
held that no parol evidence was admissible, either 
of its existence or of its contents, without notice to 
produce (</).

The general rule stated above is subject to several 
special limitations. Thus, in forgery, the prosecutor 
must give notice to the prisoner to produce the original 
instrument («■) ; in arson, for setting tire to a dwelling- 
house with intent to defraud an insurance company, 
notice must be given to produce the policy (/). In civil 
cases, in an action on a cheque or a bill, if the defendant

(z) Srott v. 4 Taunt 805.
n] It. v. Aicklet, 1 Leach, 294 ; and see also Mnruhu/I v. /’an/, 

flfl !.. T. 790.
(It) ('Mug y. Treuetk, Ij It. S ('. 394,
{'■) See Kelly, C.B., in ft. v. Jthrarthg, L. R. 1 C. C. U. at 

p. 105.
(d) It. v. Rluyirtliy, L. K. 1 V. C. P. 103.
(e) It. v. Uatnorth, 4 C. & 1’. 254.
( f) It. v. Kllicvmht, 5 C. & 1*. 522.
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does not traverse the making or acceptance, the plaintiff 
need not produce without notice (g).

(8) When the document is itself a notice (h), e.g., a 
notice to quit, a notice of action, a notice of dishonour of 
a bill, or a notice to produce (i).

The principle of this rule is that the service of the 
original notice is in itself a sufficient notice to produce 
it at the trial if required. It does not apply where the 
notice has been given to one who is not a party to the 
action, nor where it contains the terms of a contract ; as 
where a carrier, relying upon a notice served on the 
plaintiff to limit his liability, was held bound to give 
notice to produce it (j ). This exception has recently 
lieen extended to other formal documents liesides notices. 
In a recent case, where a person was charged with 
exceeding the speed limit for motor cars, the constable 
gave evidence that the name and address in the licence 
were those of the person charged. No notice to produce 
the licence had been given, but it was held that the 

, evidence was admissible (k). So it has been held that it 
is unnecessary to serve upon the prisoner a notice to 
produce the notice which is required by the Prevention 
of Crime Act, 1908, to be served upon a person whom 
it is intended to indict for being a habitual criminal (/).

(4) When a party or his solicitor is shown to have an 
original with him in Court and refuses to produce it, 
secondary evidence will he received, notwithstanding the 
want of a notice to produce (m).

(5) When the adverse party has admitted the loss of 
the original ; or when it is absolutely impossible or 
highly inconvenient to produce it in Court, as in the

!
,/) t/nattered v. Armorer, 3 Q. B. 9.)t),
A) Philipaon v. Chase, 2 Vamp. 111. 
i) Colling v. T reweek, H B. & 0. 394. 
j) donee v. Tnrleton, 9 M. & W. 675.

A) Marshall v. Ford, 99 L. T. 796.
I) It. v. Turner, [1910] 1 K. B. 346 ; 8 Edw. VII. c. 59, e. 10. 
in) hoofer v. Collin», 7 Ex. 639; Cockle. 156.
L.E. 3 II
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case of a mural inscription (a), but not a removable and 
portable notice or inscription (o).

(6) Merchant seamen (p) are permitted to prove orally 
an agreement with the master of a ship, without produc
ing the original, or giving notice to produce it.

Lastly, although a party has been duly served with a 
proper notice to produce a document it will still lie open 
to him at the trial to object to its being read on the 
ground that it is wholly irrelevant, or is marked “ without 
prejudice ’’ (</), and also on any ground on which he 
might have refused to produce to his opponent liefore 
the trial a document included in the schedule to his 
Affidavit of Documents (r).

(it) llarthvhmteir v. Stephena, S C. & P. 728 ; see Mortimer v. 
if'i'allan, G M. & W. 58; Cockle, 161.

(©) Junes v. Torleton, V M. & W. 675.
[p) Merchant Shipping Act, 1804, e. 126.

p. el seif.
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CANADIAN NOTES.

COMPELLING ATTENDANCE, PRODUCTION, ETC.

It was held in Patch in v. Daria, 10 U. C. Q. B. 68!l, 
that the second clause of 16 Viet. c. 19 (Ontario), by 
wliitii plaintiffs and defendants might be compelled to 
attend as witnesses at a trial, did not apply when the 
parties resided out of the jurisdiction.

In Street v. Faulkner, 15 U. C. Q. B. 116, it was held 
that when a party to a suit was notified to attend as a 
witness hy the opposite party, a proper sum for his 
expenses should be tendered with the notice, or judgment 
would probably not be given against him pro cunfetto if 
he should fail to attend (1857 ).

In l)oe d. üirtan v. MacLean, 81 N. B. 474, the 
Supreme Court of New Brunswick was equally divided 
on the question whether a notice of intention to offer a 
certified copy of a deed in evidence, under Con. Stat. 
c. 74, s. 14, was sufficient, where the notice was served 
six days before the time it operated, but less than six 
days before the opening of the circuit.

The plaintiff's witness swore that work was done, 
upon a written agreement, which he had in court, hut 
refused to produce. He had not lieen subpoenaed. It 
was held that the witness was as much bound to produce 
the writing as if in attendance under a unhjuena dure* 
tecum, but, temlde, that if the witness had been required 
by the Court to produce the agreement, and had still 
refused, this would not have been sufficient to warrant 
the reception of secondary evidence. Farleg et al. v. 
Graham, 9 U. C. Q. B. 438.

3 h 2



CHAPTER IV.

TRIAL OK A CIVIL ACTION.

In a civil case, as soon as the jury, if there is 
one, has l>een sworn and the pleadings opened (<i), 
thi- counsel for the plaintiff usually, but not always, 
proceeds to make his opening speech. Even if the 
defendant does not appear, the plaintiff must briefly 
open and prove his case. If the defendant appears 
and the plaintiff does not, the defendant, if he has 
no counterclaim, is entitled to judgment dismissing 
the action, even though the burden of proof be on 
him (/<). If he has a counterclaim, he must either 
withdraw it or proceed to prove it.

If, however, both parties appear, the one on whom 
the burden of proof rests should begin. Hut practi
cally the defendant never begins unless the plaintiff 
has nothing at all to prove. Although the burden 
of proof of the main facts in issue, or of substantially 
the whole of such facts except the amount of 
damages may be on the defendant, yet in practice 
the plaintiff generally begins.

The reason for this rule was thus given by Lord 
Denman, in Mercer v. M'ltall (<•):—

“The plaintiff should bring bin own cause of complaint before 
the Court and jury, in every cane where ho has anything to prove, 
either as to the facts necessary for his obtaining a verdict, or as to

(n) See Odgers on Pleading and Practice, (ith ed.. pp. 2!ts rt *<</.
(/») Order XXXVI., r. .12 ; Armour v. Itotr, [1WM] 2 Q. B. 2*1.
(r) o Q. 13. at j». IÔN ; Cockle, !M>.
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the amount of damage. It appears expedient that the judge, the 
jury, and the defendant hiuiaelf, should know precisely how the 
vlaiin is shujied. Thin disclosure may convince the defendant that 
the defenre which he has pleaded cannot be established. On hear
ing ihe extent of the demand, the defendant may lie induced at 
once to submit to it rather than persevere. Thus the affair reaches 
its natural and best conclusion. If thisdoee not occur, the plaintiff, 
by bringing forward his case, points his attention to the proper 
object of the trial, and enables the defendunt to meet it with the 
full understanding of its nature and character.”

Tlius the plaintiff begins in actions ul libel, slander 
and injuries to the person, and in all other actions in 
which the plaintiff seeks to recover unliquidated damages. 
So wherever there are several issues and the burden of 
proving any one of them lies on the plaintiff, he is 
entitled to begin, provided he undertakes to give evidence 
on such issue. In an action brought to prove a will in 
solemn form the executors begin, whether they are 
defendants or plaintiffs.

Whichever side begins, the opening speech of 
counsel should state clearly, concisely and in 
chronological order the facts upon which he relies 
in support of his case, lie must not open any fact 
which he is not prepared with evidence to prove, 
lie may also, if lie thinks it expedient, deal with 
any defence which has been raised by his opponent 
on the pleadings, lint it is unwise at this stage of 
the proceedings to indulge in rhetoric or invective 
against the other party. The witnesses are then 
called, and each in turn will be examined in chief, 
cross-examined, and sometimes also re-examined.

Any witness who 1ms lieen tKlijurnaed to attend the 
trial may refuse to give any evidence, unless he is first 
paid his proper exjieiises for attending. This is so even 
though the witness has lieen sworn (tl). And, although

(</) In re Work in;/ Men*» Mutual Society, 21 Ch. 1 >. Hill ; and see 
ante, p. ÜOÔ.
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he has sworn to speak the truth, the whole truth, and 
nothing hut the truth, he may nevertheless refuse to 
answer any questions which are unnecessarily offensive 
or against public policy (r). So, too, “ the judge may 
in all cases disallow any questions put in cross-examina
tion of any party or other witness which may appear to 
him to be vexatious, and not relevant to any matter 
proper to lie inquired into ill the cause or matter.’’ (/).

When till the plaintiff’s witnesses have been 
examined, and all documents material to his ease 
have been put in and read, his case is closed. If 
the counsel for the defendant docs not intend to 
call any witnesses, the plaintiff's counsel must at 
once address the jury, summing up his own evidence, 
ami commenting on the defence, so far ns it has 
been disclosed by the cross-examination; the defen
dant’s counsel then addresses the jury, criticising 
the evidence for the plaintiff. If, however, the 
defendant's counsel intends to call witnesses, or if 
he has already put in any document, he addresses 
the jury at the conclusion of the plaintiff's ease, 
ojK’ning the defence. Hi' then calls his witnesses, 
each of whom may Ik- examined, cross-examined, 
ami re-examined, and he usually makes a second 
speech for the defendant, at the conclusion of which 
the counsel for the plaintiff replies on the whole 
case. Calling witnesses for the defendant neces
sarily entails this disadvantage, that it gives the 
plaintiff the last word with tin- jury. If there ere 
two defendants, of whom one calls evidence material 
to the defence of both, and the other calls no evidence

U) Sep unit , mi. 227, 241. 
(/) Order XXXVI., r. :W.
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ut all, the lutter Iiuh apparently a right of reply after 
the plaintiff’s counsel bus addressed the jury (</).

It is sometimes the duty of the judge to withdraw 
the case from the jury and to direct judgment to be 
entered for the defendant. He cannot do so after 
hearing merely the opening statement of the plain
tiff’s counsel, unless that counsel consents (/<). The 
jury has no right to interpose and stop the case by 
finding in favour of one party, until they have heard 
all the evidence tendered by the other party and the 
speech of his counsel. If there is no evidence logo 
to the jury on any issue, the judge should withdraw 
that issue from the jury, but this should not be 
done if evidence has been given on either side on 
which the jury might reasonably act.

When all the evidence which either party wishes 
to place before the Court has !>eeu given, and the 
counsel for both sides have addressed the jury, the 
judge sums up the case. He will explain to the 
jury what are the issues which they have to decide, 
lie will direct them as to the law applicable to the 
facts proved before them ; and the jury must follow 
the judge's ruling on any matter of law. But it is 
for the jury to find the facts. The judge may state 
his own opinion on any question of fact, but the 
jury is not bound to accept it. They must give 
their verdict according to their own view of the 
evidence. Upon the verdict follows judgment.

(</) Hyland v. Jackson and Hrodie, IS T. L. It. Ô74. Where there 
are two defendants, who are separately represented ami each vails 
witnesses, the counsel for the defendant who first opens his vase 
will be the first to sum up to the jury. Meillcy v. London L’nitsd 
Tramways, 2fi T. L. It. ."fit).

(A) Fletcher v. London and Forth Western llail. ('a., [1802] 1 Q. It. 
122 ; vf. For v. Star XewH/M/ier Co., [1900] A. C. 19; hut see S/w.ke 
V. Ilnyhes, [1904] 1 K. 1$. 12W.
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It is the duty of the judge to decide all questions as 
to the admissibility of evidence (i). As, for instance, 
whether a witness is mentally capable of giving evidence, 
or whether secondary evidence of a document may he 
given (<•). Thus, if the plaintiff tender a copy of a 
material document as secondary evidence on the de
fendant’s refusing to produce the original, it is for the 
judge to decide whether he will admit that copy or not, 
even though the question whether an original ever existed 
is the main issue in the action, and must therefore be 
ultimately left to the jury(/). If, after admitting a 
witness to give evidence, the judge is convinced by proof 
of subsequent facts, and by observation of the witness's 
demeanour, that the latter is not competent, he may 
withdraw such evidence from the jury (mi). Hut in a 
jury case the judge cannot decide as to the credibility of 
a competent witness ; this is solely for the jury(n).

It is also the duty of the judge to point out to the jury 
the considerations by which the value of evidence has to 
be tested ; but he need not, unless he pleases, in his 
summing up express his own opinion as to the weight 
to be attached to any particular piece of evidence. 
Again, before he leaves the decision of any issue of fact 
to the jury, the judge must first decide whether there is 
any sufficient evidence to be left to them. He should 
not do so unless there is some evidence fit for their 
consideration on the issues which they have to try. 
Where there is merely a scintilla of evidence he ought 
not to leave it to a jury(o); and the test whether the 
evidence only amounts to a mi util la is this : Would it, if 
wholly uncontradicted, justify a jury in finding a verdict

(i) Itnrtlftt v. Smith, 11 M. & W. 4s:j; Cockle, I.
(/,) Hoyle v. Wiseman, 10 Ex. 047.
(/) Stowe v. (Jnerotr, L. R. 5 Ex. 155.
(//i) It. v. II bitehead, L. R. 1 R. .’$11; see also It, v. Ilill. - 

Den. 254.
(h) Htsloji v. Chajinum, 12 Q. 1$. 92K.
(<>) <iililiu v. M< Mullen, L. R. 2 1'. (’.at p. M5; Ryder v. Womb- 

wed, L. R. 4 Ex. 32.
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in accordance with it?(yi). If it would, the judge should 
not withdraw the case from them (7). He cannot do so, 
where a witness has positively sworn to something having 
taken place within his own knowledge, hy which, if it 
did take place, the case was proved (/•). A judge at a trial 
cannot nonsuit a plaintiff upon the opening of his counsel 
without that counsel's consent when he desires to call 
his witnesses («I.

I11 a case of wrongful dismissal, Lord Jamks of 
Hkbefobd laid down the rules which should guide a 
judge where evidence fit to he laid before the jury has 
lieen given on any issue of fact :—

"If this be so, the questions raised in the present case had to be 
tried by the jury. But in cuses where the trial must so take place 
the presiding judge has important duties to fulfil. It is for him to 
say whether there is any evidence to submit to the jury in support 
of the allegation of justifiable dismissal. If no such evidence has 
in hisopimon been given, he should not submit any issue in respect 
of such allegations. The judge may also direct, guide, and assist 
the jury, lie may direct by informing them of the nature of the 
acts which as a matter of law will justify dismissal. He may guide 
them by calling their attention to the facts material to the deter
mination of the issues raised, and he may assist them in a in aimer 
and to an extent there is no reason to define. There have been 
judges -more numerous in the past than in the present—who 
possessed and exercised the power of addressing a jury in terms of 
apparent impartiality, and vet of placing before them views which 
seldom failed to secure the verdict desired by the judge to be 

_ recorded. Some trace of the exercise of this influence may be 
found in the following terms in which Sir Frederick Pollock 
guided the jury in the case of Horton v. MtMarlry (f) : ‘ Gentlemen, 
1 believe it is for you to decide whether this was a proper ground 
of dismissal—but if it be a matter of law . . . my opinion is that 
it is a good ground of dismissal.’ The jury found for the 
defendant ’(##).

Questions of law, then, other than foreign law, are for 
the judge; questions of fact are for the jury. But it is

()>) Per Mki.lisii, L.J., in Ex parte Morgan, 2 Ch. 1>. at p. $10.
(#/) Pare v. Ileathrate, 2o L. J. Ex. 245 ; Jewnhury v. Newhold, lid 

L. J. Ex. 247.
(?) Ex jKirte Morgan, 2 Ch. 1>. at p. 90.
(s) Fleteher v. Lawton and North Western Hail. Co., [1892] 1 Q. B. 

122 ; see Fox v. Star Netrsjtaper Co., [1900] A. C. 19.
(f) û II. & N. 667.
(n) Ploiiston Æ Co., Ltd. v. Horry, [1906] A. C. at pp. 129, 130.
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not always easy to distinguish a question of fact from 
one of law. In any action founded upon a contract the 
question whether an act has been done within a reason- 
aide time or in a reasonable manner is for the jury. 
Thus, under the Sale of Goods Act, 1898 (j), it is for the 
jury to say whether, in the circumstances of the case, 
goods have been made or delivered within a reasonable 
time. But where the length of time necessary is governed 
by fixed legal principles, the question is for the judge, as 
in cases of notices to quit or to terminate employment. 
So, too, the question whether a covenant in restraint of 
trade is reasonable or not is one for the judge, hut if any 
of the facts which the judge must take into account in 
deciding the question are disputed, the jury should la) 
asked to find them (//). When an infant is sued for the 
price of goods supplied to him, the judge will liable first 
whether the plaintiff must prove that the go ids were 
necessaries to the infant and whether he has gi on any 
evidence to go to the jury in proof thereof, hut it is 
for the jury to find whether the goods were, in fact, 
necessaries or not (;).

In cases of tort the same rule applies. Thus questions 
of reasonable skill (a), diligence, and negligence are all 
for the jury, if there is any evidence to go to them. As 
was laid down by the House of Lords in Metrn/mlitiiii 
llail. < 'a. v. -lacktun (/»), in actions claiming damages for 
negligence, it is for the judge to say on the facts in 
evidence w hether negligence can lie inferred, and, if not, 
to withdraw the case from the jury. But if there is any 
such evidence, the question whether negligence ought 
to lie so inferred is one for the jury. The burden of 
proving negligence is on the plaintiff (r), and he does 

,">!! & ,i" Viet. c. 71, s. ."lli.
('/ Ihuriln, amt t‘i-j/'i, /.(,/. v. /W, [1904] 1 K. II. t <"> ; l/th/urt\. 

/Win, [1S99] L* I'll. 111.
(z) llyiler v. H'iiiii/iiiW/, I,. It. t Ex. 111’.
(al MtCall v. .1 ii sit'll I uni Meat I 'll., 19 W. R. ISS. 
p'J .*1 Apii. ( "us. 1HÎI.
(') For the doctrine of Ut» i/n*a /w/m'/iir, see uiifi, p. lliô.
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not discharge that burden by proving facts equally con
sistent with diligence or negligence (</). Even where 
the question depends on matters of technical legal 
detail the rule applies, and the jury must decide the 
issue (<■).

The issues of malice, good faith, actual knowledge, 
and real intention are for the jury. Thus, in actions 
for defamation, it is for the judge to decide whether the 
occasion was privileged or not (/) ; if he finds that the 
occasion was privileged, it will he for the jury to find 
whether the defendant was actuated by malice, if there 
he any evidence of malice to he left to them When 
“ fair comment ” is pleaded as a defence, the judge 
decides whether it is comment at all (A), and whether 
the matter is one of public interest (i) ; hut then it is for 
the jury to decide whether the comment is fair (A) and 
whether the defendant was actuated by malice (/). So, 
too, the jury find whether a report of a judicial proceeding 
was fair or not (mi).

The question, libel or no libel, is pre-eminently one for 
the jury(n). The judge, however, must withdraw the 
case from them if he comes to the conclusion that the 
words are not reasonably capable of a defamatory

(#/) Cotton v. IIVmW, S It. (n.s.i 3HS; Hal,Wit, v. hiinilnn mut 
Smith ll iitmi Hull. Co., 13 I'm. 41; kknnfret v. I.nniiuiiitn 
mut tiirkshire Hint. Co.. [llHia] 3 K. It. 71s ; ami see Munzvni v. 
Jjinu/lon, li <4. It. 11. 14.7.

(- Ihnirniun V. i/intiinn, 3 A. & K. at p]l. 3110, 3111.
( /*) Stair v, 11riftith, L. R. 3 1\ I '. 430 ; see Hih’iitch v. Mellwaine, 

[lhll4] 3 U II. p. .7S ; 11,,/n v. I'Aimmi, IS T. !.. II. 301.
(./I llurrimin \. Itnnti, .7 K. A ]t. 1144 ; ami see Hurt v. t turn junk, 

!.. II. 4 1*. 1'. I.'ilt ; Chirk v. MnJi/mnr, ;t <1. It. I). 3117 ;./innnir \. 
1 hi,„nn. [lsill] A. V. 711.

(A) llinii'uuil v. Uurrieon, L. 11. 7 P. p. 113s; Mctjuire v. 
Ilietern Morning Aries Co., [19113] 3 K. It. pp. il3, lilt.

(l) thlkligl v. /iiilnnir/irre (11. I..), [1 mis] 3 K. It. 33.7 n.
(/■) Mill rut- v. I ii mini, 30 11. li. 11. at p. 3S0; Comm/ v. /àlirnih, 14

T. !.. II. III.
(/) T/unnnt v. Itrailburi/, Agimr Co,, [limit] 3 K. It. p. 0117 
(>/f) Street v. I.tnnaeil I ntiniUirn' Sorietg, 33 W. It. 3.73.
(/<) 1’er Lord I'OLEmnoK. V.J., in Sujrhg v. h'.aeterbronk, 3 V. V. IX 

at p. 343.
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meaning (<>). He should not do ho unless he is satisfied 
that the |mhlication cannot lie a libel, and that a verdict 
finding that it was a libel would be set aside (;>). The jury 
decides the meaning of words of a cant or slang charac
ter, whether written or spoken, which are alleged to be 
defamatory (</). Again, it is for the jury to find whether 
the words complained of are true in substance and in 
fact (r).

The question what is a reasonable and probable cause 
is, as a rule, for the jury. Actions for malicious prose
cution and false imprisonment are exceptional. Thus in 
the former the plaintiff must show (among other things) 
that the defendant had no reasonable and probable cause 
for prosecuting him, and this is a question for the 
judge (*); and in so doing was actuated by malice, which 
is a fact to be found by the jury (#). So, too, in actions 
of false imprisonment, in certain cases the defendant 
will succeed if he can show that he had reasonable and 
probable cause for arresting the plaintiff, and this the 
judge will decide (r).

It is enough if only the substance of the issue is proved. 
A party will not lie prejudiced by failing to prove any 
matter which he has alleged in his pleading, if it be 
unnecessary to support his claim (y). Thus, it is

(o) S/ifulr v. Hughes, [1904] 1 K. 11. 138 ; < 'nonet/ v. Ederain, II 
T. !.. II. 44 ; Han meg v. HoUowag, [1901] 2 K. 11. 441.

( g) ('ox v. Lee, L. It. 4 Ex. 2NK ; but see Cajdtal and (\nmties 
I to ni, v. lient g, 7 App. Caw. 741.

(y) Harnett v. .Wen, 4 II. & N. 470; Staining v. Fin lui/, N lr. 11. 
C. L 204.

(r) Alexander v. Sorth Eastern /toil. I'o., 0 11. & S. 440.
(*) Lister v. Ferryman, L. 11. 4 II. L. .’>21 ; vf., Il 'est v. Ilaxendale,

9 < 11. 141.
(f) l/addrirk v. Ileslo/i, 12 U. It. 274 ; llrotrn v. llawkrs, [1891] 2 

Q. II. 71H.
(t) Howard v. Clarke, 20 Q. 11. 1 >. 448.
(//} King v. Fip/iett, 1 T. 11. 244; Ricketts v. Salwey, 2 11. & AM. 

400 ; cf. Itowen v. Jenkins, 0 A. & E. 911; but set1 Alexander 
v. Hon in, 4 Bing. N. ('. 799. Such cases as (I minuet v. Phillips, 
.4 T. 11. 044, Itristow v. Wright, 2 Doug. 004, and Williamson v. 
Allison, 2 East, 440, are no longer law.
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immaterial that the plaintiff ban succeeded in recovering 
an amount less than that claimed on his pleadings— 
except, possibly, with regard to costs. A plea of tender 
is proved by evidence of tender of a larger sum than is 
alleged (z). So, a plea of payment in accord and satis
faction is proved by proof of payment of a sum sufficient 
to cover the plaintiff’s real demand (a). In an action of 
slander it is enough to prove the material words on the 
record : and where there are several actionable words, 
it is enough to prove any of them(/i); or any words 
which liear practically the same meaning as any of 
them (c).

Moreover, the judge now has a very large power of 
amending the pleadings at a trial, whenever he is of 
opinion that the justice of the case requires it. This 
power is now regulated in the High Court by Rules 1—6 
of Order XXVIII., which will lie found set out in the 
Appendix. The Court of Appeal has, by virtue of 
Order LVTIL, r. 4, the same powers of amendment as 
the High Court. Under these provisions, the Court will 
allow any pleading to be amended at any stage of the 
action, including the trial or hearing, unless the amend
ment changes the whole nature of the action (</), or 
unless the party applying has been acting mold fidt, or 
by his blunder has done some injury to the other side 
which cannot be compensated by costs or otherwise (e), 
The Court wilt allow any amendment which would tend 
to the determination of the real question in controversy, 
but not for the purpose of enabling a purely technical 
objection to be raised (/).

(z) Dean v..lame», 4 B. & Ad. 740 ; but sec Biner* v. Griffith», 
5 B. & Aid. IKK).

fa) Falcon v. Iknn, 2 Q. B. 314.
h ) Campagnol v. Martin, g W. Hi. TOO.

(<■) KcUin v. Kittle, fi T. L. H. 300, overruling the 'lirlnm of 
Lawrence, J., in Williamson v. Alliton, 2 East, at p. 447.

til) Neirhy v. Shar/ic, H Ch. D. .‘10.
Fer Bramwell, L.J., in TUdteley V Harper, 10 Ch. I). 390; 

cf. Steward v. North Metrnjmlitan Tramnags Co., 10 fJ. B. I), uoti.
(/) Australian Steam Narii/atwn Co. v. Smith, 14 App. Cas. 318;
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Evidente hit Affidavit.

By ltulu 1 of Order XXXVII. (i/l, discretionary powers 
are vested in the Court : (i ) to order any particular fact 
or facts to he proved by affidavit ; (ii.) to allow the 
affidavit of any witness to lie read at a hearing or trial 
on such conditions as it may think reasonable, with this 
proviso, that when the opposite party Imiifi ride desires to 
cross-examine a witness, and the witness can lie pro
duced, such witness's evidence shall not he allowed to 
he given by affidavit. The first of these powers, which 
can he exerciser! by the Court, even against the wishes of 
both parties, can be advantageously employed to the 
manifest saving of expense in proof of formal matters, 
even in trials by jury. The second, which, subject to 
the proviso, can be exercised by the Court at the instance 
of one party, but against the wish of the other, enables, 
in proper cases, the evidence of an absent witness to 
he brought before the Court without the expensive 
interposition of a commissioner or examiner.

I"ixin any motion, petition or summons, however (Ii), 
and in default actions in rein, anil in references in 
Admiralty actions (i), evidence may lie given by affidavit. 
Further exceptions have been created by statute (/,). In 
all other cases, every witness, at the trial of any action 
or at any assessment of damages, must lie examined 
l ini nice and in open Court, unless the solicitors of all 
parties to an action consent to the evidence lieing taken 
by affidavit ; or unless an order has been made under the 
above rule. The parties frequently consent to evidence

inih'ii v. Hut finir, *211 !.. It. Ir. ISHI ; I/i/aint v. Stuart Kimi, [IINIs] 2 
K. 11. ililli, 724.

(;/) For which the Appendix.
(/,) <Inler XXXVIII., r. 1 ; anil see Abraham, v. Ihtn/ap, [llHIô] 

1 K. 11. 4fi.
(i) Order XXXVII.. r. 2.
(f) the Hankins' Hooks Evidence Act, INTO, for which see 

ante, p. :i"4.
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being taken on affidavit in actions for partition, and in 
actions where the object of the parties is to obtain a 
judicial decision upon facts as to which there is little, if 
any, dispute*. Hut where the parties are at arm’s length, 
and there is a serious dispute as to the facts, it is 
obviously better that the witnesses should he examined 
rii ii roce ami in ojien Court. The two chief defects in 
allidavit evidence are these- that the Court has no oppor
tunity of observing the demeanour of the witness while 
under examination ; and that the version given of the story 
is too often that of the lawyer who prepares the affidavit 
rather than that of the deponent. The agreement to 
take the evidence by affidavit must he a formal one, and 
cannot lie gathered from correspondence (Z). If one of 
the parties to the agreement finds himself afterwards 
unable to procure affidavits by reason of the reluctance 
of his witnesses to make them, or from any other good 
cause, he should take out a summons to he relieved from 
the agreement, and the Court can make an order that 
the reluctant witness he examined at the trial, or, at the 
option of the other party, discharge the agreement, and 
direct all the evidence to he taken rini row (»i). In one 
vase where the agreement was that the evidence should 
he taken by affidavit, hut the word “only" was not used, 
the plaintiffs gave notice to cross-examine some of the 
deponents, and failed to cross-examine one of them, the 
defendant's counsel then claimed and was allowed to 
examine such deponent rini n«r(a). Where the opposite 
party desires to cross-examine a witness who can he pro
duced, his affidavit cannot he read at the trial if the 
cross-examining party objects (u). An affidavit once filed 
cannot be withdrawn for the purpose of preventing the 
deponent being cross-examined thereon ( p). Even where

Î
I) New Westminster Brewery <v. Hannah, 1 Ch. I). 27N. 
ro) Warner v. Mosses, Hi Ch. D. 1(H).

/<) Glossop v. Heston Local Board, 2(i W. It. 433. 
o) B/arkhnm Guardians v. Brooks, 7 Ch. 1>. (>S; see proviso to 

Outer XXXVII., r. 1.
(/>) In re Quartz Hill, etc., Co., K.r jwrte Young, 21 Ch. I). (»42.
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the parties have agreed that the evidence shall he taken 
by affidavit, the Court can, if it thinks it necessary for 
the purposes of justice, decide that the evidence shall he 
taken rird race (</).

Affidavits must lie confined to such facts as the witness 
is able of bis own knowledge to prove, except on interlo
cutory motions, on which statements as to his belief, with 
the grounds thereof, may l>e admitted (r). The words 
“ with the grounds thereof ” have been very frequently 
disregarded in practice, but unless they are acted upon, 
statements on information and belief ought to be dis
regarded in toto(*). In a case in the Court of Appeal (I), 
Rigby, L.J., dealing with this subject, stated that he 
never paid the slightest attention to such defective 
affidavits, and said :—

“ In the present day, in utter defiimce of the onler, solicitors 
have got into a practice of tiling affidavits in which the deponent 
speaks not only of what he knows, hut also of what he believes, 
without giving the slightest intimation with regard to what his 
belief is founded on. Or he says, * I am informed ’ without giving 
the slightest intimation where he has got his information. Now 
every affidavit of that kind is utterly irregular, and, in my opinion, 
the only way to bring about a change in that irregular practice is 
for the judge, in every case of the kind, to give a direction that 
the costs of the affidavit, so far as it relates to matters of mere 
information or belief, shall be [laid by the person rcs]smsihle for 
the affidavit."

Evidence by affidavit in the County Courts is regu
lated by Orders XVIII. and XIX. of the County Court 
Rules, 1908.

Evidence in the Court of Appcul.

After judgment has been given, there arc two 
courses open to the unsuccessful party if he wishes

(9) Lovell V. Iluffis, 53 L. J. Ch. I'll ; sec also II. V. «.,51 Sol. Jo. 
4.1(1.

(r) Order XXXVIII., r. 3.
(a) Of. judgment of Jessel, M.R., in Quartz Hill, etc. I'o. v. 

Brail, 20 Ch. J) at p. 508.
(<) Ypuiuj v,mYowvj Manufarturimj Co., LUI., [1000] 2 Ch. Toil.
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to take tin- matter further. lie may either apply 
to the Court of Appeal to enter judgment for him 
on the ground that, on the facts proved at the trial, 
the judgment entered is had in law, or he may 
move that Court for a new trial. He may, if he 
thinks fit, do both at the same time.

It is unueeessary, in this book, to say anything 
as to an appeal in point of law.

He may move for a new trial on several different 
grounds, with only four of which we are here 
concerned. These are :—

(i.) That the verdict is against the weight of 
evidence.

(ii.) That fresh evidence has been newly dis
covered.

(iii.) That he was taken by surprise at the trial.
(iv.) That the judge wrongly received or wrongly 

rejected evidence.

In the first place, however, it is necessary to consider 
how the evidence in the Court below must he brought 
before the Court of Appeal. This is regulated by 
llules 11—13 of Order LV1IL, which will be found set 
out in the Appendix.

The evidence given orally must lie brought before the 
Court of Appeal by production of the judge’s notes—if 
any were taken—on the point («). His mere private 
memoranda, however, are not admissible (x). The judge’s 
notes are not public property, and a copy of them will 
not lie supplied to the litigants, nor even to the Lords on

(w) Ellington v. (Hark, 38 C’h. 1>. 332. It is the duty of the 
appellant’s solicitor to cause cupieK to be supplied to the Court of 
Appeal: Lewis v. Cory, [1903] VV. N. 93.

(.»•) Ilandains v. Liquidators of Jersey Hanking Co., 13 App. Cas.

3 IL.E.
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the heaving of an appeal in the House of Lords unless 
specially asked for (y).

The Court may also ]wrmit such evidence to he 
brought lief ore it in other ways. Thus, where the 
parties have agreed in the Court lielow with the consent 
of the judge that shorthand notes should lie taken, 
transcripts of those notes may lie used on the ap|ieal. 
But if the judge has himself taken notes, the Court of 
Appeal can always refer to them, in spite of any agree- 
inen between the parties, for the parties have no right 
to deprive the Court of the advantage of such notes (z).

When shorthand notes have lieen taken, without any 
agreement, a transcript of them may by sjiecial leave lie 
used to supplement the judge’s notes. The Court of 
Apiieal frequently, if the case has lieen rejiorteil in a 
recognised series of law reports, also looks at the report 
of the case.

(i.) It is, us we have seen (it), a question of law 
for tin' judge whether on any issue there is evidence 
fit to he laid he fore the jury, and if he decides this 
question wrongly, there is ground for an appeal. 
But"the objection that the verdict of the jury is 
against the weight of the evidence raises a question 
of fact, and is therefore ground for a motion for a 
new trial. The judge and jury below who saw the 
witnesses and heard them cross-examined are the 
best judges of the weight of their evidence. It 
does not matter how many witnesses swore one 
way, and how few the other. Where there is any 
evidence on both sides proper to be submitted to a 
jury, their verdict once found must stand (b). In 
the absence of any misdirection, the Court will not

(y) Schweppes, Ltd. v. Gibbens, [1905] W. N. 28.
(z) Yorkshire Laundries, Ltd. v. Pickle», [1901] W. N. 28.
(a) See ante, p. 089.
(It) Commissioner for Ilailwai/s v. Brotcu, 13 App. (’as. 131$.
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interfere to set aside a verdict or grant a new trial 
on the ground that the verdict was against the 
weight of evidence, unless the verdict was one 
which no reasonable men could have found (<•). 
“ The verdict ought not to be disturbed unless it 
was one which a jury, viewing the whole of the 
evidence reasonably, could not properly find ”(</).

The hearing of an appeal from a judge sitting without 
a jury is a rehearing, and it is the duty of the Court of 
Appeal to reconsider the evidence, and, if the circum
stances warrant, to differ from the judge even on a 
question of fact turning on the credibility of the wit
nesses (<).

When, however, the decision does not depend on the 
credibility of the witnesses, but is based on inferences 
drawn from the evidence, it may, even without much 
pressure, he reversed by the Court of Appeal (/). This 
has been sometimes pushed so far as to say that a Court 
of Appeal cannot, or perhaps rather ought not to, inter
fere with the finding of a judge of first instance on a 
question of fact, but this is not so. The judge of first 
instance has heard the witnesses, ami had an oppor
tunity, “ which the appellate tribunal does not possess," 
of testing their credit by their demeanour under examina
tion. Hence great weight should be always attached to 
the finding of fact at which he has arrived.

As Cozenh-Habdv, M.R., said in In re Ifayttaff (g) :—
•• The Court below has laid the inestimable advantage of judging 

from the demeanour of the witnesses whether they are or an- not
(i) IIefwfrr v. FriuM,eiy, 17 Q. It. ]). 73(1; 1‘hillijit v. Martin, 15 

App. Cas. 1113; Amtmlmu S'r Co., /.til, v. Ilennrtt, [ls<)4] 
A. C. 281 ; Co., v. Kni/tin/i, ft'., liant,', [1903] A. C. l(iS.

(,/) Fee LordllKltscHKLI., I,.( in Metrajnititan Kail, Co. v. It riyht, 
11 App. Cas. at p. 134 ; and see Lord Halshuky, it lift., at p. 15(i; 
]•'>' Lopes, L.J., in .Spencer v. stones, 13 T. L. K. 174 ; and ./ones v. 
,Syn-nrer (IL L.), 77 L. T. 3311.

(e) Citt/lilan v. I'nmhniaml, [ISPS] 1 Ch. 7lt4.
( f) The ttluniiibanta, 1 P. D. 383.
to) 98 L. T. at p. 131.

3 i 2
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h] waking the truth ; and I think, further, that the Court of Appeal 
ought not in a cure of thih kind to do|tatt from or vary the finding* 
of fac t of the learned judge in the Court below, unless the Court of 
Appeal is c learly satisfied that there has lawn something iin|sirtant 
overlooked or, in short, that the learned judge has made such a 
mistake as would almost have justified another division of the 
Court in directing a new trial on the ground that the verdict was 
aguinet the weight of evidence."

But the hearing ujk>m an appeal ia a rehearing, and 
there is no presumption that the judgment in the Court 
lielow is right. Upon apjieal from a judge, where Ixith 
fact and law are open to appeal, the appellate tribunal is 
bound to pronounce such judgment as in their view 
ought to have lieen pronounced by the Court from which 
the appeal proceeds (/t).

The case is very different when a jury has found a 
fact. In that case an apjieal is not a rehearing of the 
facts, because the law has entrusted to the jury the duty 
of finding the facts. Hence the appellate Court can only 
disturb the verdict where, in their judgment, honest men 
could not reasonably have found that verdict.

As the Eaiil of Kklhornk, L.C., said in Metrojmliluu 
lhiil. Co. v. U'lii/lit (i):—

“ It is not enough that the judge who tried the case might 
have come to a different conclusion on the evidence than the jury, 
or that the judges in the Court where the new trial is moved for 
might have come to a different conclusion, but there must be such 
a preponderance of evidence, assuming there is evidence on both 
sides to go to the jury, as to make it unreasonable, and almost 
perverse, that the jury when instructed and assisted properly by the 
judge should return such a verdict.”

Where the real question to he determined was properly 
left to the jury, and they have answered it reasonably, 
their verdict cannot he disturbed (k). A judgment will 
not he set aside merely on the ground that It was obtained 
by perjury {/) ; hut the Court has, of course, jurisdiction

(h) See per Lord IIalsuuky, L.C., in Hid-manu v. Thierri/, 11 
11. 1\ C. at p. 11«.

(t) 11 App. Cas. ut i>. 150 ; this passage was cited with approval 
by Lord Davky in ('ox v. Kiu/lish, etc., Hunk, [190,'>] A. ('.at p. 170.

(k) Junto v. Spencer, 77 L. T. 5,1(1.
(/) linker v. WaJtururth, 07 L. J. Q. 11. 001.
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o set aside any judgment obtained by fraud (in). A 
juryman, after he has left the jury box, cannot be heard 
to complain of a verdict to which he was a party («).

(ii). The defeated litigant may also move for a 
new trial on the ground that he is now in possession 
of fresh material evidence of which he was not aware 
at the date of the trial. The Court of Appeal has 
power to receive further evidence upon questions of 
fact, either by oral examination in Court, by affi
davit, or by deposition taken before an examiner or 
commissioner. Such further evidence may be given 
without special leave upon interlocutory applications, 
or in any case as to matters which have occurred 
after the date of the decision from which the appeal 
is brought. In all other cases such further evidence 
will not be admitted except on special grounds, and 
by special leave of the Court (o).

The Court of Appeal will not grant such leave 
unless it is satisfied that the fresh evidence tendered 
could not with reasonable diligence have been dis
covered before the trial, and further, when it is so 
conclusive as to make it _ " certain that the
verdict would have been different if it had been 
adduced (/»).

Jessel, M.R., in delivering judgment in the Court of 
Appeal in Sanders v. Sunders (</), said:

“ The appellant has applied tin1 leave to adduce fresh evidence, 
hut I am of opinion that it ought not to lie granted. The applica
tion is for an indulgence, lie might have adduced the evidence in

(/«) f'o/c v. /.«iig/hn/, fit !.. ,1. ( 1. 11. lips.
In) Nesbitt v. Tmrett, IS T. !.. It. 110.
(«) I frilcr 1.V111., r. 4.
(p) Tlim/ihate Sniiit/e I'n. v. Mnl/etou, I App, Vas. sol ; Yumuj v. 

Krrthuw, sf I,. T. -I ■ i 1 ; Tun.butt ,f* Vo. v. thmil, [ 1 !M iÇj A. I". I i'll. 
Ni'ilus v. Vertbf/l• Tfl'tjil Crhuii llisteict I'nunril, [ISPP] 1 Vh. 'dll.

(y) Ilf Vh. II., at pp. 3S0, ,‘ISI,

18
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the Court below. That he might have shaped his case better in 
the Vourt below is no ground for leave to adduce fresh evidence 
before the Court of Appeal. As it has often been said, nothing is 
more dangerous than to allow fresh oral evidence to be introduced 
after a case has been discussed in Court. The exact point on 
which evidence is wanted having thus been discovered, to allow 
fresh evidence to be introduced at that stage would offer a strong 
temptation to perjury.”

The Court of Appeal will not give leave to adduce any 
fresh evidence which the applicant might, if he had 
thought tit, and had used due diligence, have adduced in 
the Court below (r). The Court of Appeal, however, can 
in any case admit fresh evidence by the consent of both 
parties (*).

(iii.) Again, the unsuccessful party may, in 
exceptional circumstances, apply for a now trial 
on the ground of “ surprise.” This term is used to 
describe those eases in which either party has been 
prevented from having a fair trial through no fault 
of his own, <.</., if the case be unexpectedly called 
on when lie was reasonably absent ; if his opponent 
misled him as to the time or place of the trial ; if 
the case took a wholly unexpected turn which 
could not reasonably have been anticipated ; or if a 
material witness was kept away by his opponent. 
Whenever a new trial is moved for on the ground 
of surprise, there must be an affidavit setting out 
the facts. “Surprise is a matter extrinsic to the 
record and the judge’s notes, and consequently can 
only be made to appear by affidavit ” (/).

(iv.) It is possible, though not _ i, that the
learned judge at the trial in the Court below may 
have received some evidence which ought not to

(r) See Kraus v. Urn y on, .‘{7 <’h. 1). 845, in which leave was 
given.

(«) Saccharin ('nrjtoration V. II ihl, [litO.'i] 1 ('ll. 410.
(<) Per Maulk, J., in lloarc v. Silrerfod> (No. *2), 0 ('. 11. *22.

8366
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have been admitted, or refused to admit some 
evidence which he should have received. In either 
event, the party whose case was prejudiced thereby 
has good ground for applying for a new trial, if 
“ in the opinion of the Court to which the applica
tion is made some substantial wrong or miscarriage 
has been thereby occasioned in the trial ” (a). Hut 
this rule does not apply if the party now objecting 
to the evidence as having been wrongly received 
made no objection to it when it was tendered by his 
opponent in the Court below, lie is not entitled 
to raise any objection to the evidence for the first 
time after it has once been received. Nevertheless 
the Court of Appeal may, if it thinks tit, of its own 
motion reject any evidence which was improperly 
received in the Court below, although no objection 
was taken to it there, and decide the case on legal 
evidence only (.r).

The (act that evidence was improperly admitted or 
rejected at the trial is a good prima facie ground for 
granting a new trial. The onus of proving that no sub
stantial wrong or miscarriage was thereby occasioned 
lies on the respondent (i/). The Court will not grant a 
new trial if it is satisfied that the jury, if rightly directed, 
would still have returned the same verdict (2).

The Court of Appeal will not entertain technical 
objections to the admissibility of documentary evidence 
not taken in the Court below, and which if taken might 
have been met by calling further evidence (a).

V') Order XXXIX., r. W.
(.1') Jacker v. International ( 'able ( <>., .*> T. L. R. 13.
(y) Ant bon if v. /lalaU-ail, 37 L. T. 433 ; lira y v. Font, [1890] A. (\ 

44 ; Tail v. //«/;/*, [1905] 2 Ir. R. Ô2Ô.
(z) Fer Lord Esiiek, M.R., in Meriralê v. (’arson, 20 <4. U. 1). 

at p. 2M1 ; Floyd v. Uih*nn, 100 !.. T. 701.
(a) Brad thaw v. Widdrinytun, [1002] 2 Vh. 430.
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Evidence in the Home of ImiiIs.

From the Court of Appeal there is a further apjieal to 
the House of Lords. This tribunal can grant a new trial 
on the same grounds as the Court of Appeal. For the 
practice on such a motion, the reader is referred to 
Denison & Scott's House of Lords Practice. The House 
of Lords when sitting as the Court of final appeal, 
has power to hear witnesses, but this power is seldom 
exercised.
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CANADIAN NOTES.

ORDER OF TRIAL.

A plaintiff is not allowed in presenting evidence to 
divide his case, either by omitting to give evidence 
originally upon a material ]>oint and then offering such 
evidence in reply, or by giving some evidence upon a 
particular point in his original case and offering other 
evidence upon the same [xiint in reply. In an action for 
damages for negligence sustained in alighting from a 
train, the defendant gave evidence that the train was in 
motion. The plaintiff in reply desired to contradict this 
evidence. There was a dispute as to whether plaintiff 
had touched the point in making his case. It was held 
that the evidence was projierly excluded because it was 
part of the plaintiff's case to show that the train had 
stopped. Iliu i t ii v. Canadian I'aci/ic liait. Co., 8 Man. 
260.

It does not necessarily follow that, because the plain
tiff's witness, who has lieen called to rebut the evidence 
of the defendant makes statements which in fact amount 
to setting up a new case on the part of the plaintiff, the 
judge must therefore refuse to allow such statements to 
go to the jury. But in the case of Devlin v. Crocker, 
where, after the defendant had closed his case, a witness 
was recalled for the plaintiff’, who was allowed to make 
statements which really amounted to setting up a new 
case on the part of the plaintiff, and gave evidence very 
different from that which he had just before given, so 
that it looked as if he might have been receiving some
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instructions from the plaintiff in the meantime, or was 
willing to go further than he had gone before, when he 
saw there was a difficulty in the plaintiff’s case, a new 
trial was granted. Ihilin v. Crocker, 7 U. C. Q. B. 
898.

It was held in Horne» v. Hcllyca, 19 N. B. 54*2, that 
tlie fact of plaintiff having denied, on cross-examination, 
a fact afterwards testified to by the defendant, would not 
prevent plaintiff calling witnesses to rehut defendant’* 
testimony on the point as to which plaintiff had been 
cross-examined.

The order of marshalling evidence is in discretion of 
trial judge. The plaintiff submitted evidence to show 
that the architect had acted maliciously in the rejection 
of materials in the execution of a building contract, hut 
the trial judge required evidence in the first instance 
that the materials had been wrongfully rejected, reserving 
until that should be established the consideration of the 
question whether malice was necessary to lie proved, 
and, if necessary, what evidence would be sufficient to 
establish it. It was held that this was not a rejecting of 
the evidence tendered, hut merely a direction as to the 
marshalling of the evidence which was in the discretion 
of the trial judge. Sechin v. City of Toronto, ‘25 8. C. Ii. 
579.

The precise i>oint of time at which upon a trial 
particular evidence may be introduced is a matter 
exclusively for the judge, at ni»i prim, to determine. 
Per Bouinson, C.J., in llohineon v. llajn'lje, 4 U. C. (,!. B. 
*289.

In 1 Ioni an v. The liant; of Nora Scotia, Trueman’s 
N.B.Eq. llep. 518, where the evidence in a suit taken before 
a referee had been closed, and counsel were engaged in 
summing it up before the Court, an application by the 
defendant to recall a witness for the purpose of giving
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evidence of a corroborative nature that had always been 
available and of such materiality that it could not have 
lieen previously overlooked was refused.

Where after the close of the plaintiff’s case he is 
allowed to examine a defendant, this does not re-open 
the matter so as to entitle him to call other witnesses. 
The plaintiff had closed his case, and, after a motion for 
nonsuit had lieen made, the learned judge allowed the 
plaintiff to call the defendant as a witness. Another 
witness, whose name had been mentioned during the 
progress of the trial, but who was not then in court, 
came in during the examination of the defendant, and 
the plaintiff claimed the right to call him also, on the 
ground that the case bad been re-opened. The judge 
refused to receive this evidence. No doubt he could 
have received it had he thought fit, but it was by no 
means a matter of course that he should do so, and it 
was a matter of discretion to the judge. Wilke* v. Heaton, 
17 U. C. Q. 13. <J5.

In Daemon v. Kiwi, lti. X. It. Hilli, it was held that 
where evidence when offered may be irrelevant and could 
only become material by the giving of subsequent 
testimony, it was discretionary with the judge whether 
to receive it or not.

In the Hank of Kura Sentia v. Diinean, 82 N. B. 808, 
an application was made by the bank, after the case 
had been partly heard on evidence taken before a 
barrister, for leave to call a witness who had been 
examined, and to produce the books.

It was held by the full Court, affirming the judgment 
of Palmer, J., that the application ought not to have 
been granted.

When collateral issues arise out of comparison of 
handwriting, and evidence in relation to them becomes 
admissible at a stage of the cause when it would otherwise
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lie excluded, such evidence should he treated as applicable 
to the case generally, when it properly applies to it. 
Plaintiff sued as endorsee of a promissory note. A witness 
for the defence said he thought the signature of the 
endorser not genuine. On cross-examination he was 
asked whether two signatures on a paper shown to him 
were the endorser's, and he said he thought not. In 
reply, plaintiff proved that they were. Defendant objected 
to such proof as being in sup]>ort of the plaintiff's 
original case. It was received at the trial for the purpose 
of impeaching the witness, hut withheld from the jury 
as evidence to sustain the plaintiffs case. UrUi, that 
being admissible for one purpose, it was evidence in the 
cause, and should have been left so to the jury, Royal 
Canadian liank v. Brown el ai, 27 U. C. Q. 13. 41.

Contradicting Parly's mm 1VitncKS.
In an action of trespass against a sheriff for taking 

goods, the plaintiff called the bailiff who made the 
seizure and sale. He swore that the plaintiff, after 
giving notice of his claim to the goods, withdrew it. and 
that the sale then went on. The plaintiff offered to 
disprove the withdrawal. Per curiam, “ Before the Com
mon Law Procedure Act, the rule on this subject was laid 
down in Bullet's N. P. 297 : * A party never shall he 
permitted to produce general evidence to discredit his 
own witness . . . but if a witness prove facts in a cause 
which make against the party who called him, yet the 
party may call other witnesses to prove that those facts 
were otherwise, for such facta are evidence in the cause, 
and the other witnesses are not called directly to dis
credit the first witness, hut the impeachment of his 
credit is incidental and consequential only.’ Never
theless, the question of how far a party should go in 
calling evidence to discredit his own witness was not 
a settled one, and by the English Common Law Procedure 
Act, followed in our own, it is enacted etc." (Here
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follow the familiar terms of the stalute.) It was held, 
therefore, that the evidence was admissible as relevant to 
the issue, although contradicting the plaintiff’s own 
witness. Robinson v. Reynolds, 28 U. C. Q. B. 560.

See also to the same effect, Stanley Piano Co. v. 
Thomson, 82 O. B. 841.

Where the plaintiff in an action of trespass for cutting 
and carrying away timber, on which issue was joined on 
a revocation of licence, called the agent of the defendant 
to prove that he had revoked the licence to him, and 
that the defendant still continued to cut the timlier, and 
the witness denied the revocation to him, it was held 
that the plaintiff might call other witnesses to prove 
that they had heard this witness admit that the licence 
had lieen revoked to him, and that the witnesses knew 
that he had still gone on and cut the timber after he 
had made the admission. Per Horixbon, C.J., “ I think 
it was undoubtedly proper for the plaintiff to call other 
witnesses to prove facts which his witness, Campbell, the 
defendant’s agent, failed to prove, or rather what he 
disproved. The evidence which they were called to give 
was evidence of facts in the cause, and not merely 
evidence tending to impeach the credibility of the 
witness Cnmpbell. The distinctions which have been 
taken on this point are founded in reason, and are 
obviously just, and indeed the principle that the party 
cannot call a witness to impeach the credibility of 
another witness whom he has himself called, has been 
found to require some reserve in its application, which it 
is not necessary, however, to consider here, because the 
latter witnesses were not called in this case for the 
purpose merely of discrediting the other.” McS'ab v. 
Stinson, 6 U. C. y. B. 0. 8. 445 (1842).

Where a party to a suit calls the opposite party, he is 
not necessarily concluded by his answers. In an action 
of ejectment under a mortgage, the defendants pleaded
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usury and produced two pui>ers purporting to be copies 
of letters written by the mortgagor to the plaintiff, the 
mortgagee, as tending to show that they were replies 
made by the mortgagor to letters w ritten by the plaintiff', 
which were produced. The plaintiff was called and 
swore that he had never received the letters of which 
the defendants professed to produce copies. It was held 
that it should, nevertheless, have been left to the jury to 
say whether they did not believe, from the plaintiff’s 
own letters, that such answers had lieen received, as the 
defendants relied upon. Muir v. Citlg and Young, 10 
U. C. Q. B. 881.

Where the plaintiff proved a trespass committed by 
the defendant and then called a witness whose evidence, 
if true, proved that no trespass was committed, it 
was held in Uetchell v. Hurt-hill, ‘22 N. 11. 681, that the 
question whether a trespass had been committed should 
be submitted to the jury.

Farther Krulenee on A/i/ieal.

In Diimmore v. Shackelton, 26 U. C. C. P. 604, Moss, J., 
referred to the 11th section of the Administration of 
Justice Act, 1874, with reference to the production of 
fin ther evidence after the trial, and said : “ The section 
referred to gives this Court full discretionary power to 
receive further evidence upon questions of fact, such 
evidence to be either by oral examination in court, by 
affidavit, or by deposition taken by any person whom 
the court may direct. It is manifest that there must be 
some practical difficulty in making use of this power 
where, as in this case, the trial was by a jury. It may 
be usefully employed in such a case where, by accident 
or oversight, a party has been unable or has failed to 
prove some fact or document essential to his case 
of the existence or authenticity of which there is no 
reasonable doubt, or no room for serious dispute, but if
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the proofs desired to be added are in themselves proper 
subjects for consideration, as disputed questions of fact, 
ami the jury have found a general verdict, 1 do not see 
how this Court can be properly substituted for the jury, 
or supplement the verdict by hearing or pronouncing 
upon further evidence."

New Trial.

In A mohl v. Hiyyin*, 11 U. C. Q. B. 191, a material 
witness for plaintiff, being present during the assizes, 
stated that he was obliged to go to the United States on 
business, and on affidavit of this fact, a commission was 
applied for and granted and the witness examined. The 
defendant’s counsel objected to the issuing of the 
commission, and refused to cross-examine, as he had no 
opportunity of consulting his client, but he attended the 
trial and made the best defence he could. It being very 
important, under the circumstances, that the witness 
should be subjected to a cross-examination, the Court 
granted a new trial upon payment of costs.

In an action by a workman for compensation for 
injuries, the plaintiff was allowed against the remon
strance of the defendant's counsel, to prove that the 
company were indemnified against an adverse verdict 
by a policy of insurance. The judge warned the counsel 
that he must lake the risk of the admissibility of the 
evidence, and instructed the jury that it should form no 
element in their determination. It was held that this 
evidence was improperly received and its admission was 
a substantial wrong or miscarriage. FALcoNintinoF,, J., 
said that the mere putting of the question did all the 
mischief. “ The jury will draw their own inferences from 
the objection by defendant’s counsel, and the ruling of 
the Court. The real defendant is placed in a position of 
manifest and incurable disadvantage. The proper course 
for a judge in such a case would be to discharge the
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jury and put off the trial to the next ensuing sitting, or 
preferably, to discharge the jury, and try the case 
himself.”

This, of course, is obiter dirt tun. There was a 
dissenting opinion hy Anolin, J., to the effect that it was 
not a substantial wrong or ground for a new trial. 
Ijougheail v. Collingwotnl Slii/i lluihliug Co., Ill O. L. 11. 
64.

In I Le.r v. Urobb, 17 Man. 191, it was held that where 
a witness at a trial I adore the jury volunteered evidence 
which the judge had already ruled to he inadmissible, 
and which might have weight with the jury, yet the 
judge should not for that reason immediately discharge 
the jury and impanel a new jury to try the issue.

The judge may withdraw from the consideration of 
the jury evidence that has been improperly admitted. 
Ferguson v. Johnson, 19 N. B. ‘279.

See also Stewart v. Snowball, 19 N. B. 597, in which 
it was held, under the authority of IVilmot v. Van II'art, 
1 P. & B. 456, that where evidence which has l/een 
improperly received has been withdrawn by the judge 
from the consideration of the jury, such improi>er 
admission of evidence is not a ground for a new trial. 
Buff, J., however, added in this case : “ While yielding 
to the authority of that case, however, the Chief Justice 
and myself desire to re-attirm the opinion which was there 
expressed, namely, that where improper evidence has 
been forced in which may have affected the minds of the 
jury, there ought to be a new trial.”

Where reputation and hearsay evidence were received 
in respect to boundaries of property in dispute, the 
verdict of the jury was set aside, although there was 
other admissible testimony to the same effect. The 
objectionable evidence went to the crucial point of the 
case and there was contradictory testimony on the sub
ject apart from the objectionable evidence so introduced.
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I'er Townshkmi, J. : “From my experience I know 
of nothing 1 letter calculated to sway the judgment of 
jurymen than the decimations of deceased persons in 
relation to their boundaries. It is therefore most neces
sary to exclude from their consideration statements of 
that kind, or any statements which the witness may lie 
repeating which amount to mere hearsay. It is not 
necessary to comment on the danger and injustice which 
would result in trying boundary lines by reputation in 
the neighbourhood. The wisdom of the law has always 
restricted such evidence to boundaries in which the 
whole community are interested, such as township or 
county lines.” Bartlett v. Sura Scotia Steel Co., Ltd., 
27 N. S. 1$. 25V.

A direction to the jury that offensive questions put 
by defendant's counsel on cross-examination, after 
consultation with his client and a warning by the judge, 
might be considered in estimating damages in an action 
for assault and battery, is erroneous, and where the jury 
under the influence of such direction found a verdict for 
$250, it was set aside. Driscoll v. Collin», 81 N. B. 004.

On the trial of an action involving disputed accounts, 
it is not ground for a new trial that the judge told 
the jury they might draw inferences, favourable or 
unfavourable to defendant's case, from the fact that he 
refused to produce, under notice, documentary evidence 
in his possession which it was admitted contained some 
account of the transaction in dispute. Hale v. Layton, 
8ti N. B. 25li.

The case of Makin v. Attorney-General of New South 
Wales was distinguished in 11. v. H'ood, 5 B. C. 585, 
to the effect that the improper admission of evidence at 
a criminal trial cannot be said in itself to constitute a 
wrong or miscarriage, but it is a question for the Court 
on the hearing of any appeal whether in the particular 
case, it did so or not.



705/ Canadian Notes.

On the second trial of a case, objection was made by 
defendant's counsel to the use of the evidence taken in 
the former trial, hut was overruled, and the plaintiff1* 
counsel then proceeded to read the evidence taken in the 
former trial, including that of several witnesses for the 
defence. The trial judge held that, having read the 
evidence of the defendant's witnesses, plaintiff had made 
it his own evidence, and gave judgment for the defen
dant. Ritchie, J., said that, although the judge was 
technically right, it would work such an injustice to the 
plaintiff that he thought the case should he sent hack, 
and the Court concurred in ordering a new trial. 
Trun in v. MrMiirray, 7 li. & Ci. Ill, N. 8. It. 60il.

At the trial of an action under the Temperance Act 
of 1861, commonly called the Duncan Act, the learned 
trial judge declined to allow a witness who had been 
twice called in the progress of a suit to he recalled, or to 
wait for the possible arrival of another witness. The 
Court refused to review the exercise of the judge's dis
cretion. Meant» v. \Tilliam*, ‘27 U. C. C. 1’. ltd.

The judge presiding at the trial of a cause has the 
necessary discretion for the protection of witnesses 
under cross-examination, and where it does not appear 
that he has exercised that discretion improperly, his 
order ought not to he interfered with on an appeal, 
lienee, an appellate Court is not justified in ordering a 
new trial on the ground that counsel has been unduly 
restricted in cross-examination by a question being 
disallowed which did not, at the time it was put to the 
witness, have relevancy to the issues. Hmwuell v. 
Urtnenell, 4‘2 S. C. K. 868.

hmcon ni iil Froth Ktùlrner.

In It. v, Chuhhit, 11 V. C. C. V. it'2, it was held 
that affidavits of facts which were not shown to have
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become known since the trial were not admissible on a 
motion for a new trial.

In llotee v. /hand Trunk Hail. Co., 16 U. C. C. 1’. 
500, it was held that a new trial would not 
be granted on the ground of the discovery of new 
evidence if the evidence was known before, though not 
before it was too late to make use of it at the trial, and 
though every reasonable effort was made to produce it 
after it was so discovered. The reason for this ruling 
ns given by Wilson, J„ is that the applicants might have 
applied to postpone the trial until the arrival of the wit
nesses, and they did not do so, but proceeded to trial 
taking chances of a verdict in their favour. They ought, 
therefore, to be held bound by the election which they 
had made.

The discovery of new corroborative testimony is no 
ground for a new trial, nor is the intention to produce a 
witness in person whose evidence was taken under a 
commission and read to the jury. McDermott et al. v. 
Ireton, 38 U. C. Q. B. 1.

The discovery of new evidence, such as is only cumu
lative, is no ground for a new trial. Cox v. McMann, 
19 N. B. 121.

It was held in Inch v. Fletcclli/n ct ah, 30 N. B. 19, 
that a new trial would not be granted on the ground of 
the discovery of new evidence, if the newly discovered 
evidence were only cumulative. It must be apparent 
that the evidence is of a material and conclusive 
character, so that if it were brought before a jury there 
would be a reasonable probability that a verdict would 
be given for the party producing it.

It was held in It. v. Hamilton, 16 U. C. C. P. 
340, that the discovery of evidence to impeach the 
testimony of a witness examined at the trial was no. 
ground for a new trial.

3 k %



705/ Canadian Notes.

In Proton v. Applehy, 27 N. B. 92, the headnote states 
that the discovery of a paper material to the case which 
the defendant had in his possession on the former trial, 
but the existence of which lie had forgotten, was held to 
he ground for a new trial, but the judgment of the Chief 
Justice shows that the case had gone to the jury in a 
confusing manner, and that they did not fully understand 
the matter.
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I. STATUTES.

STATUTE OF FRAUDS, 1677.

(29 Cab. II. c. 3.)
1. All leases, estates, interests of freehold, or terms of years, or 

any uncertain interest of, in, to, or out of any messuages, manors, 
lands, tenements, or hereditaments, made or created by livery 
and seisin only, or by parol, and not put in writing (a) and signed 
by the parties so making or creating the same, or their agents 
thereunto lawfully authorised by writing, shall have the force and 
effect of leases or estates at will only ; and shall not, either in 
law or equity, he deemed or taken to have any other or greater 
force or effect, any consideration for making any such parol leases 
or estates or any former law or usage to the contrary notwith
standing.

2. Except, nevertheless, all leases not exceeding the term of 
three years from the making thereof, whereupon the rent reserved 
to the landlord during such term shall amount unto two-third parts 
at the least of the full improved value of the thing demised.

3. No leases, estates or interests, eitlior of freehold or tenus of 
years, or any uncertain interest, not being copyhold or customary 
interest, of, in, to, or out of any messuages, manors, lands, 
tenements, or hereditaments, shall at any time be assigned, 
granted, or surrendered, unless it he by deed or note in writing 
signed by the party so assigning, granting or surrendering the 
same, or their agents thereunto lawfully authorised by writing, or 
by act and operation of law.

4. No action shall be brought whereby to charge any executor 
or administrator upon any special promise to answer damages out 
of his own estute ; or whereby to charge the defendant upon any 
special promise to answer for the debt, default, or miscarriages of 
another person ; or to charge any person upon any agreement made 
upon consideration of marriage ; or upon any contract or sale of 
lands, tenements, or hereditaments, or any interest in or concerning 
them ; or upon any agreement that is not to bo performed within 
the space of one year from the making thereof, unless the agree
ment upon whien such action shall bo brought, or some memo
randum or note thereof, shall be in writing, and signed by the 
party to be charged therewith, or some other persoh thereunto by 
him lawfully authorised.

7. All declarations or creations of trusts or confidences of any 
lands, tenements, or hereditaments, shall be manifested and proved

(a) See lteal Property Act, 184Û (8 & 9 Viet. c. 109), s. 3, jmst,
P 712.
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by some writing, signed by the party who is by law enabled to 
declare such trust, or by his last will in writing, or else they shall 
be utterly void and of none effect.

8. Where any conveyance shall be made of any lands or 
tenements by which a trust or confidence shall or may arise or 
result by the implication or construction of law', or be transferred 
or extinguished by an act or operation of law, then and in every 
such case such trust or confidence shall be of the like force and 
effect, as the same would have been if this statute had not been 
made; anything hereinbefore contained to the contrary notwith
standing.

9. All grants and assignments of any trust or confidence shall 
likewise be in writing, signed by the party granting or assigning 
the same, or by such last will or devise, or else shall likewise be 
utterly void and of none effect.

STATUTE OF FRAUDS AMENDMENT ACT, 1828.
(Loud Tentkrdkn’k Act.)

(9 Geo. IV. c. 14.)

1. In actions of debt or upon the case, grounded upon any simple 
contract, no acknowledgment or promise by words only shall be 
deemed sufficient evidence of anew or continuing contract, whereby 
to take any case out of the operation of the said enactment (/<), or 
to deprive any party of the benefit thereof, unless such acknowledg
ment or promise shall be made or contained by or in some writing 
to be signed by the party chargeable thereby; and that where 
there shall be two or more joint contractors, or executors or 
administrators of any contractor, no such joint contractor, executor 
or administrator shail lose the benefit of the said enactment so as to 
be chargeable in respect or by reason only of any written acknow
ledgment or promise made and signed by any other or others of 
them : provided always that nothing herein contained shall alter or 
take away or lessen the effect of any payment of any principal 
or interest made by any person whatsoever : provided also that in 
actions to be commenced against two or more such joint contractors, 
or executors or administrators, if it shall appear at the trial or 
otherwise that the plaintiff, though barred by . . . the said Act or 
this Act, as to one or more of such joint contractors or executors, 
or administrators, shall nevertheless be entitled to recover against 
any other or others of the defendants, by virtue of a new acknow
ledgment or promise, or otherwise, judgment may be given and 
costs allowed for the plaintiff as to such defendant or defendants 
against whom he shall recover, and for the other defendant or 
defendants against the plaintiff (#•).

(/>) 21 Jac. I. c. 16.
(<) And see Mercantile Law Amendment Act, 1856, s. 14, ixtst, 

p. 721.
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6. No action shall be brought whereby to charge any person upon 
or by reason of any representation or assurance made or given 
concerning or relating to the character, conduct, credit, ability, 
trade, or dealings of any other person, to the intent or purpose that 
such other person may obtain credit, money, or goods [there"Jupon, 
unless such representation or assurance be made in writing, signed 
by the party to be charged therewith.

REAL PROPERTY LIMITATION ACT, 1838.
(3 & 4 Will. IV. c. 27.)

14. When any acknowledgment of the title of the person entitled 
to any land or rent shall have been given to him or his agent in 
writing signed by the person in possession or in receipt of the 
profits of such land, or in receipt of such rent, then such posses
sion or receipt of or by the person by whom such acknowledgment 
shall have been given shall be deemed, according to tjie meaning of 
this Act, to have been the possession or receipt of or by the poison 
to whom or to whose agent such acknowledgment shall have been 
given at the time of giving the same, and the right of such last- 
mentioned person, or any jx rson claiming through him, to make 
an entry or distress or bring an action to recover such land or rent 
shall l>e deemed to have first accrued at and not before the time at 
which such acknowledgment, or the last of such acknowledgments, 
if more than one, was given.

42. No arrears of rent or of interest in respect of any sum of 
money charged upon or payable out of any land or rent, or in respect 
of any legacy, or any damages in respect of such arrears of rent 
or interest, shall be recovered by any distress, action, or suit, but 
within six years next after the same respectively shall have 
become due, or next after an acknowledgment of the same in 
writing shall have been given to the person entitled thereto, or 
his agent, signed by the person by whom the same was payable, 
or his agent.

CIVIL PROCEDURE ACT, 1833.
(3 & 4 Will. IV. c. 42.)

5. If any acknowledgment shall have been made either by 
writing signed by the party liable by virtue of such indenture, 
specialty, or recognisance, or his agent, or by part payment or part 
satisfaction on account of any principal or interest being then due 
thereon, it shall and may be lawful for the person or persons 
entitled to such actions to bring his or their action for the money 
remaining unpaid and so acknowledged to be due within twenty 
years after such acknowledgment by writing or part payment or 
part satisfaction as aforesaid.
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WILLS ACT, 1887.
(7 Will. IV. & 1 Vicr. c. 2<i.)

9. No will shall bo valid unless it shall be in writing and . . . 
signed at the foot or end thereof (f/) by the testator, or by some 
other person in his presence and by his direction, and such signa
ture shall lie made or acknowledged by the testator in the presence 
of two or more witnesses present at the same time, and such 
witnesses shall attest and shall subscribe the will in the presence 
of the testator, but no form of attestation shall lie necessary.

EVIDENCE BY COMMISSION ACT, 1848.

(il & 7 Vict. c. 82.)
5. Whereas there are at present no means of compelling the 

attendance of persons to bo examined under any commission for 
the examination of witnesses issued by the courts of law or equity 
in England or Ireland, or by the courts of law in Scotland, to be 
executed in a part of the realm subject to different laws from that 
in which such commissions are issued, and great inconvenience 
may arise by reason thereof : lie it therefore enacted, that if any 
person, after being served with a written notice to attend any 
commissioner or commissioners appointed to execute any such 
commission for the examination of witnesses as aforesaid (such 
notice being signed by the commissioner or commissioners, and 
specifying the time ami place of attendance), shall refuse or fail to 
appear and be examined under such commission, such refusal or 
failure to appear shall be certified by such commissioner or com
missioners, and it shall thereupon bo competent, to or on behalf of' 
any party suing out such commission, to apply to any of the 
superior courts of law in that part of the kingdom within which 
such commission is to be executed, or any one of the judges of such 
courts, for a rule or order to compel the person or persons so 
refusing or failing as aforesaid to appear before such commissioner 
or commissioners, and to be examined under such commission, 
and it shall be lawful for the court or judge to whom such 
application shall l>e made by rule or order to command the 
attendance and examination of any person to be named or the 
production of any writings or documents to be mentioned in such 
rule or order.

(#/) Explained by the Wills Act, 1852 (1Ô Vict. c. 24), s. 1.
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COMPANIES CLAUSES CONSOLIDATION 
ACT, 1845.

(8 & il VlCT. C. 10.)
97. Tho power which may be granted to any such committee to 

make contracts, us well as the power of the directors to make con
tracts, on behalf of the company, may lawfully be exercised as 
follows ; (that is to say,)

With respect to any contract which, if made between private 
persons, would be by law required to be in writing, and under 
seal, such committee or the directors may make such contract 
on behalf of the company in writing, and under the common 
seal of the company, and in the same manner may vary or 
discharge the same :

With respect to any contract which, if made between private 
persons, would be by law required to he in writing, and signed 
by the parties to be charged therewith, then such committee or 
the directors may make such contract on lwhalf of the company 
in writing, signed by such committee or any two of them, or 
any two of the directors, and in the same manner may vary 
or discharge the same :

With resjiect to any contract which, if made between private 
persons, would by law be valid, although made by parol only, 
and not reduced into writing, such committee or the directors 
may make such contract on behalf of the company, by parol 
only, without writing, and in the same manner may vary or 
discharge the same :

And all contracts, made according to the provisions herein 
contained shall ho effectual in law, and shall be binding 
upon the company and their successors, and all other parties 
thereto, their heirs, executors, or administrators, as the case
may be :

And on any default in the execution of any such contract, either 
by the company or any other party thereto, such actions or 
suits may bo brought, either by or against the company, as 
might be brought had the same contracts been made between 
private persons only.

REAL PROPERTY ACT, 1845.

(8 & 9 VlCT. C. 106.)

3. A feoffment made after the said first day of October, one 
thousand eight hundred and forty-five, other than a feoffment 
made under a custom by an infant, shall be void at law, unless



713 Appendix.

evidenced by deed; and a partition and an exchange of any tene
ments or hereditaments, not being copyhold, and a lease, required 
by law to be in writing, . . . made after the said first day of 
October, one thousand eight hundred and forty-five, shall also be 
void at law, unless made by deed. . . .

EVIDENCE ACT, 1845.
(8 & » VlCT. C. 113.)

1. Whenever by any Act now in force or hereafter to be in 
force any certificate, official or public document, or document or 
proceeding of any corporation or joint-stock or other company, or 
any certified copy of any document, byelaw, entry in any register 
or other book, or of any other proceeding, shall be receivable in 
evidence of any particular in any court of justice, or before any 
legal tribunal, or either House of Parliament, or any committee of 
either House, or in any judicial proceeding, the same shall respec
tively be admitted in evidence, provided they respectively purport 
to lie sealed or impressed with a stamp, or sealed and signed, or 
signed alone, as required, or impressed with a stamp and signed, 
as directed by the respective Acts made or to be hereafter made, 
without any proof of the seal or stamp, where a seal or stamp is 
necessary, or of the signature or of the official character of the 
person appearing to have signed the same, and without any further 
proof thereof, in every case in which the original record could have 
been received in evidence.

2. All courts, judges, justices, masters in Chancery, masters of 
courts, commissioners judicially acting, and other judicial officers, 
shall henceforth take judicial notice of the signature of any of the 
equity or common law judges of the superior courts at. West
minster, provided such signature be attached or appended to any 
decree, older, certificate, or other judicial or official document.

3. All copies of private and local and personal Acts of Parlia
ment not public Acts, if purporting to be printed by the Queen’s 
printers, and all copies of the journals of either House of Parlia
ment, and of royal proclamations, purporting to be printed by the 
printers to the Crown or by the printers to either House of Parlia
ment, or by any or either of them, shall be admitted as evidence 
thereof by all courts, judges, justices, and others without any 
proof being given that such copies were so printed.

4. Provided always, that if any person shall forge the seal, stamp, 
or signature of any such certificate, official or public document, or 
document or proceeding of any corporation or joint-stock or other 
company, or of any certified copy of any document, byelaw, entry, 
in any register or other book, or other proceeding as aforesaid, or 
shall tender in evidence any such certificate, official or public 
document, or document or proceeding of any corporation or joint- 
stock or other company, or any certified copy of any document,
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byelaw, entry in any register or other book, or of any other pro
ceeding, with a false or counterfeit seal, stamp, or signature thereto, 
knowing the same to bo false or counterfeit, whether such seal, 
stamp, or signature be those of or relating to any corporation or 
company already established, or to any corporation or company to 
be hereafter established, or if any person shall forge the signature 
of any such judge as aforesaid to any order, decree1, certificate, or 
other judicial or official document, or shall tender in evidence any 
order, decree, certificate, or other judicial or official document, 
with a false or counterfeit signature of any such judge ns aforesaid 
thereto, knowing the same to be false or counterfeit, or if any 
person shall print any copy of any private Act or of the journals 
of either House of Parliament, which copy shall falsely purport to 
have been printed by the printers to the Crown, or by the printers 
to either House of Parliament, or by any or either of them, or if any 
person shall tender in evidenoe any such copy, know'ing that the 
same was not printed by the person or persons by whom it so 
purports to have been printed, every such person shall be guilty of 
felony, and shall upon conviction lie liable to transportation for seven 
years: .... Provided also, that whenever any such document us 
before mentioned shall have been received in evidence by virtue of 
this Act, the court, judge, commissioner; or other person officiating 
judicially who shall have admitted the same, shall, on the request 
of any party against whom the same is so received, be authorised, 
at its or at his own discretion, to direct that the same shall bo 
impounded, and be kept in the custody of some officer of the court 
or other proper person, until further order touching the same shall 
be given, either by such court, or the court to which such master 
or other officer belonged, or by the persons or person who con
stituted such court, or by some one of the equity or common law 
judges of the superior courts at Westminster on application being 
made for that purpose.

INDICTABLE OFFENCES ACT, 1848.
(Jkrvih’s Act.)

(11 & 12 Vict. c. 42.)

17. Where any person shall appear or be brought before any 
justice or justices of the peace, charged with any indictable offence, 
whether committed in England or Wales, or upon the high seas, or 
on land beyond the sen, or whether such person appear voluntarily 
upon summons or have been apprehended, with or without warrant, 
or l>e in custody for the same or any other offence, such justice or 
justices, liefore he or they shall commit such accused i>erson to 
prison for trial, or before he or they shall admit him to bail, shall, 
in the presence of such accused person, who shall be at liberty to 
put questions to any witness produced against him, take the state
ment on oath or affirmation of those who shall know the facts and 
circumstances of the case, and shall put the same into w riting, and 
such depositions shall be read over to and signed respectively by
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the witnesses who shall have been so examined, and shall lie signed 
also by the justice or justices taking the same; and the justice or 
justices before whom any such witness shall appear to be examined 
as aforesaid shall, before such witness is examined, administer to 
such witness the usual oath or affirmation, which such justice or 
justices shall have full power and authority to do ; and if upon the 
trial of the person so accused us first aforesaid it shall be proved, 
by the oath or affirmation of any credible witness, that any person 
whose deposition shall have been taken as aforesaid is dead, or so 
ill as not to be able to travel, and if also it be proved that such 
deposition was taken in the presence of the person so accused, and 
that he or his counsel or attorney had a full opportunity of cross- 
examining the witness, then, if such deposition purport to be 
signed by the justice by or before whom the same purports to have 
been taken, it shall be lawful to read such deposition as evidence in 
such prosecution, without further proof thereof, unless it shall be 
proved that such deposition was not in fact signed by the justice 
purporting to sign the same.

EVIDENCE ACT, 1851.
(Lord Brougham's Act.)

(14 & 15 Vict. c. 99.)

2. On the trial of any issue joined, or of any matter or question, 
or on any inquiry arising in any suit, action, or other proceeding in 
any court of justice, or before any person having by law, or by 
consent of parties, authority to hear, receive, and examine evidence, 
the parties thereto, and the persons in whoso behalf any such suit, 
action, or other proceeding may be brought or defended, shall, 
except as hereinafter excepted, lie competent and compellable to 
give evidence, either vivti rote or by deposition, according to the 
practice of the court, on behalf of either or any of the parties to the 
said suit, action, or other proceeding.

3. But nothing herein contained shall render any person who in 
any criminal proceeding is charged with the commission of any 
indictable offence, or any offence punishable on summary convic
tion, competent or compellable to give evidence for or against 
himself or herself, or shall render any person compellable to answer 
any question tending to criminate himself or herself, or shall in any 
criminal proceeding render any husband competent or compellable 
to give evidence for or against, his wife, or any wife competent or 
compellable to give evidence for or against her husband.

5. Nothing herein contained shall repeal any provision contained 
in [the Wills Act, 1N37].

6 Whenever any action or other legal proceeding shall hence
forth be pending in any of the superior courts of common law at
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Westminster or Dublin . . . such court . . . may, on applica
tion made for such purpose by either of the litigants, compel the 
opposite party to allow the party making the application to inspect 
all documents in the custody or under tne control of such opposite 
party relating to such action or other legal proceeding, and, if 
necessary, to take examined copies of the same, or to procure 
the same to be duly stamped, in all cases in which previous to 
the passing of this Act a discovery might have been obtained 
by tiling a bill or by any other proceeding in a court of equity at 
the instance of tlie party so making application as aforesaid 
to the said court.

7. All proclamations, treaties, and other acts of state of any 
foreign state or of any Itritish colony, and all judgments, decrees, 
orders, and other judicial proceedings of any court of justice in any 
foreign state or in any Itritish colony, and all affidavits, pleadings, 
and other legal documents tiled or dcjH*sited in any such court, may 
be proved in any court of justice, or Indore any person having by 
law or by consent of part ies authority to hear, receive, and examine 
evidence, either by examined copies or by copies authenticated as 
hereinafter mentioned ; that is to say, if the document sought to be 
proved 1m» a proclamation, treaty, or other act of state, the authenti
cated copy to be admissible in evidence must purport to be sealed 
with the seal of the foreign state or Itritish colony to which the 
original document belongs ; and if the document sought to be 
proved be a judgment, decree, order, or other judicial proceeding 
of any foreign or colonial court, or an affidavit, pleading, or other 
legal document tiled or deposited in any such court, the authenti
cated copy to be admissible in evidence must purport either to be 
scaled with the seal of the foreign or colonial court to which the 
original document belongs, or, in the event of such court having no 
seal, to be signed by the judge, or, if there be more than one judge, 
by any one of the judges of the said court ; and such judge shall 
attach to his signature a statement in writing on the said copy that 
the court whereof he is a judge has no seal ; but if any of the 
aforesaid authenticated copies shall purport to be sealed or signed 
as hereinbefore respectively directed, the same shall respectively 
be admitted in evidence in every case in which the original 
document could have been received in evidence, without any 
proof of the seal where a seal is necessary, or of the signa
ture, or of the truth of the statement attached thereto, where 
such signature ami statement are necessary, or of the judicial 
character of the person appearing to have made such signature and 
statement.

8 Every certificate of the qualification of an apothecary which 
shall purport to be under the common seal of the society of the art 
and mystery of apothecaries of the city of London shall be received 
in evidence in any court of justice, and before any person having 
by law or by consent of parties authority to hear, receive, and 
examine evidence, without auy proof of the said seal or of the 
authenticity of the said certificate, and shall be deemed sufficient 
proof that the person named therein has been from the date of the 
said certificate duly qualified to practise as an apothecary in any 
part of England or Wales.
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9. Every document which by any law now in force or hereafter 
to be in force is or shall bo admissible in evidence of any particular 
in any court of justice in England or Wales without proof of the 
seal or stamp or signature authenticating the same, or of the 
judicial or official character of the person appearing to have signed 
the same, shall be admitted in evidence to the same extent and for 
the same purposes in any court of justice in Ireland, or before any 
person having in Ireland by law or by consent of parties authority 
to hear, receive, and examine evidence, without proof of the seal 
or stamp or signature authenticating the same, or of the judicial 
or official character of the person appearing to have signed the

10. Every document which by any law now in force or hereafter 
to be in force is or shall be admissible in evidence of any particular 
in any court of justice in Ireland, without proof of the seal or 
stamp or signature authenticating the same, or of the judicial or 
official character of the person appearing to have signed the same, 
shall be admitted in evidence to the same extent and for the same 
purposes in any court of justice in England or Wales, or before 
any person having in England or Wales by law or by consent of 
parties authority to hear, receive, and examine evidence, without 
proof of the seal or stamp or signature authenticating the same, or 
of the judicial or official character of the person appearing to have 
signed the same.

11. Every document which by any law now in force or hereafter 
to be in force is or shall be admissible in evidence of any particular 
in any court of justice in England or Wales or Ireland without 
proof of the seal or stamp or signature authenticating the same, or 
of the judicial or official character of the person appearing to have 
signed the same, shall be admitted in evidence to the same extent 
and for the same purposes in any court of justice of any of the 
British colonies, or Indore any person having in any of such 
colonies by law or by consent of parties authority to hear, receive, 
and examine evidence, without proof of the seal or stamp or signa
ture authenticating the same, or of the judicial or official character 
of the person appearing to have signed the same.

13. . . . whenever in any proceeding whatever it may be 
necessary to prove the trial and conviction or acquittal of any 
person charged with any indictable offence, it shall not be necessary 
to produce the record of the conviction or acquittal of such person, 
or a copy thereof ; but it shall be sufficient that it be certified or 
purport to be certified under the hand of the clerk of the court or 
other officer having the custody of the records of the court where 
such conviction or acquittal took place, or by the deputy of such 
clerk or other officer, that the paper produced is a copy of the 
record of the indictment, trial, conviction, and judgment or acquittal, 
as the case may be, omitting the formal parts thereof.

14. Whenever any book or other document is of such a public 
nature as to be admissible in evidence on its mere production from 
the proper custody, and no statute exists which renders its contents 
provable by means of a copy, any copy thereof or extract therefrom



Evidence Act, 1851. 718

shall be admissible in evidence in any court of justice, or before 
any person now or hereafter having by law or by consent of parties 
authority to hear, receive, and examine evidence, provided it bo 
proved to be an examined copy or extract, or provided it purport 
to lie signed and certified as a true copy or extract by the officer to 
whoso custody the original is intrusted, and which officer is hereby 
required to furnish such certified copy or extract to any person 
applying at a reasonable time for the same, upon payment of a 
reasonable sum for the same, not exceeding fourpence for every 
folio of ninety words.

15. If any officer authorised or required by this Act to furnish 
any certified copies or extracts shall wilfully certify any document 
as being a true copy or extract, knowing that the same is not a 
true copy or extract, as the case may be, ho shall be guilty of a 
misdemeanour, and be liable, upon conviction, to imprisonment for 
any term not exceeding eighteen months.

16. Every court, judge, justice, officer, commissioner, arbitrator, 
or other person, now or hereafter having by law or by consent of 
parties authority to hear, receive, and examine evidence, is hereby 
empowered to administer an oath to all such witnesses as are legally 
called before them respectively.

17. If any person shall forge the seal, stamp, or signature of any 
document in this Act mentioned or referred to, or shall tender in 
evidence any such document with a false or counterfeit seal, stamp, 
or signature thereto, knowing the same to be false or counterfeit, 
he shall be guilty of felony, and shall upon conviction be liable to 
transportation for seven years . . . and whenever any such docu
ment shall have been admitted in evidence by virtue of this Act, 
the court or the person who shall have admitted the same may, at 
the request of any party against whom the same is so admitted in 
evidence, direct that the same shall be impounded and be kept in 
the custody of some officer of the court or other proper person for 
such period and subject to such conditions as to the said court or 
person shall seem meet ; and every person who shall be charged 
with committing any felony under this Act, or under the Act of 
the eighth and ninth years of her present Majesty, chapter one 
hundred and thirteen, may be dealt with, indicted, tried, and, if 
convicted, sentenced, and his offence may be laid and charged to 
have been committed, in the county, district, or place in which he 
shall be apprehended or be in custody ; and every accessory before 
or after the fact to any such offence may be dealt with, indicted, 
tried, and, if convicted, sentenced, and his offence laid and 
charged to have been committed, in any county, district, or place 
in which the principal offender may be tried.

18. This Act shall not extend to Scotland.

19. The words “ British Colony” as used in this Act shall apply 
to the islands of Guernsey, Jersey, Alderney, Sark, and Man, 
and to all other possessions of the British Crown, wheresoever 
and whatsoever.

3 LL.E.
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CRIMINAL PROCEDURE ACT, 1851.
(14 & 15 Vicrr. c. 100.)

1. Whenever on the trial of any indictment for any felony or 
misdemeanour there shall appear to l»e any variance between 
the statement in such indictment and the evidence offered in 
proof thereof in the name of any county, riding, division, city, 
Enough, town corporate, parish, township, or place mentioned or 
described in any such indictment, or in the name or description of 
any person or persons, or body politic or corporate, therein stated or 
alleged to lie the owner or owners of any property, real or personal, 
which shall form the subject of any offence charged therein, or in 
the name or description of any jierson or persons, body politic or 
corporate, therein stated or alleged to be injured or damaged or 
intended to Ik- injured or damaged by the commission of such 
offence, or in the Christian name or surname, or both Christian 
name and surname, or other description whatsoever, of any jierson 
or persons whomsoever therein named or described, or in the name 
or description of any matter or thing whatsoever therein named or 
described, or in the ownership of any pmperty named or described 
therein, it shall and may l>e lawful for the court before which the 
trial shall lie had, if it shall consider such variance not material to 
the merits of the cast*, and that the defendant cannot be prejudiced 
thereby in his defence on such merits, to order such indictment to 
be amended, according to the proof, by some officer of the court or 
other jierson, both in that part of the indictment where such vari
ance occurs and in every other part of the indictment which it may 
become necessary to amend, on such terms as to jiostjioning the 
trial to.be had before the same or another jury as such court shall 
think reasonable ; and after any such amendment the trial shall 
juoceed, whenever the same shall be proceeded with, in the same 
manner in all respects, and with the same consequences, both with 
resjiect to the liability of witnesses to be indicted for perjury and 
otherwise, as if no such variance had occurred ; and in case such 
trial shall be had at Nisi Prius, the order for the amendment shall 
be indorsed on the jiostea, and returned together with the record, 
and thereujmn such pajiers, rolls, or other records of the court from 
which such record issued as it may be necessary to amend shall lie 
amended accordingly bv the proper officer ; and in all other cases 
the order for the amendment shall either tie indorsed on the indict
ment, or shall be engrossed on parchment, and filed, together with 
the indictment, among the records of the court : Provided that in 
all such cases where the trial shall be so jxistjtoned as aforesaid, it 
shall be lawful for such court to respite the recognizances of the 
jirosecutor and witnesses, and of the defendant, and his surety or 
sureties, if any. accordingly ; in which case the prosecutor and 
witnesses shall be Imund to attend to prosecute and give evidence 
rosjiectively, and the defendant shall be bound to attend to be tried, 
at the time and jilace to which such trial shall be postponed, with
out entering into any fresh recognizances for that jmrjiose, in such 
and the same manner as if they were originally bound by their
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recognizances to appear ami prosecute or give evidence at the time 
and place to which such trial shall have been so postponed : Pro
vided also, that where any such trial shall be to be had before 
another jury, the Crown and the defendant shall respectively be 
entitled to the same challenges as they were respectively entitled 
to before the first jury was sworn.

2. Every verdict and judgment, which shall be given after the 
making of any amendment under the provisions of this Act, shall 
be of the same force and effect in all respects as if the indictment 
had originally been in the same form in which it was after such 
amendment was made.

EVIDENCE AMENDMENT ACT, 18S3.
(10 & 17 VlCT. c. 83.)

1. On the trial of any issue joined, or of any matter or question, 
or on any inquiry arising in any suit, action, or other proceeding 
in any court of justice, or before any person having by law or by 
consent of parties authority to hear, receive, and examine evidence, 
the husbands and wives of the parties thereto, and of the persons 
in whose behalf any such suit, action, or other proceeding may he 
brought or instituted, or opposed or defended, shall, except as 
hereinafter excepted, be competent and compellable to give evidence, 
either tied rote or by deposition according to the practice of the 
court, on behalf of either or any of the parties to the said suit, 
action, or other proceeding.

2. Nothing herein shall render any husband competent or com
pellable to give evidence for or against his wife, or any wife 
couqietent or compellable to give evidence for or against her 
husband, in any criminal proceeding [or in any proceeding instituted 
in consequence of a»ln1tery\.

3- No husband shall be compellable to disclose any communica
tion made to him by his wife during the marriage' and no wife 
shall bo compellable to disclose any communication made to her by 
her husband during the marriage.

5- In citing this Act in other Acts of Parliament, or in any 
instrument, document, or proceeding, it shall he sufficient to use 
the expression the Evidence Amendment Act, 1HÔ3.

N.B.—Thu (nation of s. 2 printed in italics was repealed by 32 & 33
Viet. c. CIS, s. 1.

3 l 2
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MERCANTILE LAW AMENDMENT ACT, 1850.
(19 & fO VlCT. C. 97.)

14 . . when there shall he two or more co-contractors (e) oi
co-debtors, whether bound or liable jointly only or jointly and 
severally, or executors or administrators of any contractor, no such 
co-contractor or co-debtor, executor or administrator shall lose the 
benefit of the said enactments (/) or any of them, so as to be charge
able in respect or by reason only of payment of any principal, 
interest or other money, by any other or others of such co-contractors 
or co-debtors, executors or administrators.

CRIMINAL PROCEDURE ACT, 1865.
(28 & 29 VlCT. C. 18.)

1. That . . . the provisions of sections from 3 to 8, inclusive, of 
this Act shall apply to all courts of judicature, as well criminal 
us all others, and to all persons having, by law or by consent of 
purties, authority to hear, receive, and examine evidence.

3. A party producing a witness shall not bo allowed to impeach 
his credit by general evidence of bad character; but he may, in 
case the witness shall in the opinion of the judge prove adverse, 
contradict him by other evidence, or, by leave of the judge, prove 
that he has made at other times a statement inconsistent with his 
present testimony ; but before such last-mentioned proof can be 
given the circumstances of the supposed statement, sufficient to 
designate the particular occasion, must be mentioned to the 
witness, and he must be asked whether or not he has made such 
statement.

4. If a witness, upon cross-examination as to a former state
ment made by him relative to the subject-matter of the indict
ment or proceeding, and inconsistent with his present testimony, 
does not distinctly admit that he has made such statement, proof 
may be given that he did in fact make it ; but before such proof 
can be given the circumstances of the supposed statement, sufficient 
to designate the particular occasion, must be mentioned to the 
witness, and he must be asked whether or not he has made such 
statement.

5. A witness may be cross-examined ns to previous statements 
made by him in writing, or reduced into writing, relative to the 
subject-matter of the indictment or proceeding, without such 
writing being shown to him ; but if it is intended to contradict 
such witness by the writing, his attention must, before such

(e) See Statute of Frauds Admendment Act (Lord Tenterden's 
Act) (9 Geo. IV'. c. 14), s. 1, ante, p. 709.

(/) 21 Jac. I. c. 10, s. 3 ; 3 & 4 Will. IV. c. 42, s. 3; and 16 & 17 
Viet. c. 113, s. 20.
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contradictory proof cun be given, be called to those parts of the writing 
which are to be used for the purpose of so contradicting him : Pro
vided always, that it shall be competent for the judge, at any time 
during the trial, to require the production of the writing for his 
inspection, and he may thereupon make such use of it for the 
purposes of the trial as lie may think tit.

6. A witness may be questioned as to whether he has been 
convicted of any felony or misdemeanour, and upon being so 
questioned, if he either denies or does not admit the fact, or refuses 
to answer, it shall be lawful for the cross-examining party to prove 
such conviction ; and a certificate containing the substance and 
effect only (omitting the formal part) of the indictment and convic
tion for such offence, purporting to be signed by the clerk of the 
court or other officer having the custody of the records of the court 
where the offender was convicted, or by the deputy of such clerk 
or officer (for which certificate a fee of five shillings and no more 
shall be demanded or taken), shall, upon proof of the identity of 
the person, lie sufficient evidence of the said conviction, without 
proof of the signature or official character of the person appearing 
to have signed the same.

7. It shall not be necessary to prove by the attesting witness 
any instrument to the validity of which attestation is not requisite, 
and such instrument may be proved as if there had been no 
attesting witness thereto.

8. Comparison of a disputed writing with any writing proved 
to the satisfaction of the judge to be genuine shall be permitted 
to be made by witnesses ; and such writings, and the evidence 
of witnesses respecting the same, may be submitted to the court 
and jury as evidence of the genuineness or otherwise of the writing 
in dispute.

0. The word ‘ ‘ counsel in this Act shall be construed to apply 
to attorneys in all cases where attorneys are allowed by law or by 
the practice of any court to appear as advocates.

10. This Act shall not apply to Scotland.

CRIMINAL LAW AMENDMENT ACT, 1807.
( Russell Gurney’h Act.)

(80 & 31 VlCT. C. 35.)

6. Whenever it shall be made to appear to the satisfaction of any 
justice of the peace that any person dangerously ill, and in the 
opinion of some registered medical practitioner not likely to recover 
from such illness, is able and willing to give material information 
relating to any indictable offence, or relating to any person accused 
of any such offence, and it shad not be practicable for any justice 
or justices of the jieaco to take an examination or deposition in
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accordance with the provisions of the said Act fs.e. 11 & 12 Viet, 
c. 42, s. 17] of the person so being ill, it shall bo lawful for the 
Kaid justice to take in writing the statement on oath or affirmation 
of such person so being ill, and such justice shall thereupon 
subscribe the same, and shall add thereto by way of caption a 
statement of his reason for taking the same, and of the (lay and 
place when and where the same was taken, and of the names of 
the persons (if any) present at the taking thereof, and, if the same 
shall relate to any indictable offence for which any accused person 
is already committed or bailed to appear for trial, shall transmit 
the same with the said addition to the proper officer of the court 
for trial at which such accused person shall have been so committed 
or bailed ; and in all other cases he shall transmit the same to the 
clerk of the peace of the county, division, city, or borough in which 
he shall have taken the same, who is hereby required to preserve 
the same, and file it of record ; and if afterwards, upon the trial of 
any offender or offence to which the same may relate, the person 
who made the same statement shall be proved to lie dead, or if it 
shall lie proved that there is no reasonable probability that such 
person will ever be able to travel or to give evidence, it shall be 
lawful to read such statement in evidence, either for or ayainat the 
accused, without further proof thereof, if the same purports to be 
signed by the justice by or before whom it purports to be taken, 
and provided it be proved to the satisfaction of the court that 
reasonable notice of the intention to take such statement has been 
served upon the person (whether prosecutor nr accused) against whom 
it is proposed to be read in evidence, and that such person, or his 
counsel or attorney, had or might have had, if he had chosen to be 
present, full opportunity of cross-examining the deceased person 
who made the same.

DOCUMENTARY EVIDENCE ACT, 1868.
(31 & 32 Vict. c. 37.)

2. I'rinui facie evidence of any proclamation, order or regulation 
issued before or after the passing of this Act by Her Majesty, or by 
the Privy Council, also of any proclamation, order, or regulation 
issued before or after the passing of this Act by or under the 
authority of any such department of the Government or officer as 
is mentioned in the first column of the schedule hereto, may be 
given in all courts of justice, and in all legal proceedings whatso
ever, in nil or any of the modes hereinafter mentioned ; that is to

(1.) By the production of a copy of the Gazette purporting to 
contain such proclamation, order, or regulation.

(2.) By the production of a copy of such proclamation, order, or 
regulation, purporting to l»e printed by the Government 
printer, or, where the question arises in a court in any 
British colony or possession, of a copy pur]>orting to be 
printed under the authority of the legislature of such 
British colony or possession.

(3.) By the production, in the case of any proclamation, order, or 
regulation issued by Her Majesty or by the Privy Council,
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of a copy or extract purporting to be certified to be true 
by the clerk of the l'rivy Council, or by any one of the 
lords or others of the Privy Council ; and, in the case of 
any proclamation, older, or regulation issued by or under 
the authority of any of the said departments or officers, 
by the production of a copy or extract purporting to lie 
certified to be true by the person or persons specified in 
the second column of the said schedule in connection with 
such department or officer.

Any copy or extract made in pursuance of this Act may be in 
print or in writing, or partly in print and partly in writing. No 
proof shall be required of the handwriting or official position of any 
person certifying, in pursuance of this Act, to the truth of any copy 
of or extract from any proclamation, order, or regulation.

3. Subject to any law that may bo from time to time made by 
the legislature of any British colony or possession, this Act shall be 
in force in every such colony and possession.

6. The provisions of this Act shall be deemed to be in addition 
to, and not in derogation of, any powers of proving documents 
given by any existing statute, or existing at common law.

Schedule (#/).

Column 1.
Name of Depart ment or Officer.

Column 2.
Ait hi ex of Certifying Officerx.

The Commissioners of the 
Treasury.

Any Commissioner. Secretary, or Assis
tant Secretary of the Treasury.

Thu Commissioners for execu
ting the office of Lord High 
Admiral.

Any of the Commissioners for executing 
the office of Lord High Admiral, or 
either of the Secretaries to the said 
Commissioners.

Secretaries of State. Any Secretary or Under Secretary of 
State.

Committee of Privy Council for Any Member of the Committee of Privy 
Council for Trade, or any Secretary 
or Assistant Secretary of the said 
Committee.

The Poor Law Board. Any Commissioner of the Poor Law 
Board, or any Secretary or Assistant 
Secretary of the said Board.

(</) The Board of Agriculture has been in effect added to the 
schedule by the Documentary Evidence Act, 1895 (58 Viet. c. 9).
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DEBTORS ACT, 1861).
(.*12 & 33 Vict. c. 62.)

24. A warrant of attorney to confess judgment in any personal 
action or roynurit actionem given by any person shall not lie of any 
force unless there is present some attorney (/#) of one of the 
superior courts on behalf of such person expressly named by him 
and attending at his request to inform him of the nature and effect 
of such warrant or coynun't before the same is executed, which 
attorney shall subscribe his name as a witness to the due execu
tion thereof, and thereby declare himself to lie attorney for the 
person executing the same, and state that he subscribes as such 
attorney.

EVIDENCE FURTHER AMENDMENT ACT, 1861).
(32 A 33 Vict. c. 68).

2. The parties to any action for breach of promise of marriage 
shall be competent to give evidence in such action : Provided 
always, that no plaintiff in any action for breach of promise of 
marriage shall recover a verdict unless his or her testimony shall 
lie corroborated by some other material evidence in support of such 
promise.

3. The parties to any proceeding instituted in consequence of 
adultery, and the husbands and wives of such parties, shall be 
competent to give evidence in such proceeding : Provided that no 
witness in any proceeding, whether a party to the suit or not, shall 
be liable to be asked or bound to answer any question tending to 
show that he or she has been guilty of adultery, unless such witness* 
shall have already given evidence in the same proceeding in disproof 
of his or her alleged adultery.

NATURALIZATION ACT, 1870.
(33 & 34 Vict. c. 14.)

11. One of Her Majesty’s Principal Secretaries of State (t) may 
by regulation provide for the following matters :

(1.) The form and registration of declarations of British 
nationality :

(2.) The form and registration of certificates of naturalization in 
the United Kingdom :

(It) For attorney in this section, read solicitor of the Supreme 
Court of Judicature.

(t) /.<■., the Rome Secretary.
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(3.) The form and registration of certificates of re-admission to 
British nationality :

(4.) The form and registration of declarations of alienage :
(5.) The registration, by officers in the diplomatic or consular 

service of Her Majesty, of the births and deaths of British 
subjects who may be born or die out of Her Majesty’s 
dominions, and of the marriages of persons married at any 
of Her Majesty's embassies or legations :

((>.) The transmission to the United Kingdom for the purposes of 
registration or safe keeping, or of being produced as 
evidence of any declarations or certificates . . . also of 
copies of entries contained in any register kept out of the 
United Kingdom in pursuance of or for the purpose of 
carrying into effect the provisions of this Act :

The said Secretary of State, by a further regulation, may repeal, 
alter or add to any regulation previously made by him in pursuance 
of this section.

Any regulation made by the said Secretary of State in pursuance 
of this section shall be deemed to be within the powers conferred 
by this Act, and shall be of the same force as if it had been enacted 
in this Act (k).

12. The following regulations shall lie made with respect to 
evidence under this Act :

(1.) Any declaration authorized to lie made under this Act may 
be proved in any legal proceeding by the production of 
the original declaration, or of any copy thereof certified 
to lie a true copy by one of Her Majesty's Principal 
Secretaries of State, or by any person authorized by 
regulations of one of Her Majesty’s Principal Secretaries 
of State to give certified copies of such declaration, and 
the production of such declaration or copy shall be evidence 
of the person therein named as declarant having made the 
same at the date in the said declaration mentioned :

(2.) A certificate of naturalization may be proved in any legal 
proceeding by the production of the original certificate, or 
of any copy thereof certified to lie a true copy by one 
of Her Majesty's Principal Secretaries of State, or by 
any person authorized by regulations of one of Her 
Majesty’s Principal Secretaries of State to give certified 
copies of such certificate :

(3.) A certificate of re-admission to British nationality may be 
proved . . . [in the same way as a certificate under 
sub-sect. (2) of the section] :

(4.) Entries in any register authorized to bo made in pursuance 
of this Act shall lie proved by such copies and certified in 
such manner as may be directed by one of Her Majesty’s 
Principal Secretaries of State, and the copies of such entries

(k) The Secretary of State is also empowered by 33 <V 34 Viet, 
c. 102 to make regulations as to the persons by whom the oath of 
allegiance may lie administered, as to the manner of taking such 
oaths, and as to the proof of the same in legal proceedings,



727 Appendix.

*hall bo evidence of any matters by this Act or by any 
regulation of the said Secretary of State authorized to be 
inserted in the register :

(5.) The Documentary Evidence Act, 1N(>N(/), shall apply to any 
regulation made by a Secretary of State in pursuance of or 
for the purpose of carrying into effect any of the provisions 
of this Act.

EXTRADITION ACT, 1870.
(33 & 34 Vict. r. 52.)

14. (For this section see ante, p. 337.)

15. Foreign warrants and depositions or statements on oath, 
and copies thereof, and certificates of or judicial documents stating 
the fact of a conviction, shall be deemed duly authenticated for 
the purposes of this Act if authenticated in manner provided for the 
time being by law, or authenticated as follows :

(1.) If the warrant purports to lw signed by a judge, magis
trate, or officer of the foreign state where the same was 
issued ;

(2.) If the depositions or statements or the copies thereof purport 
to Ik* certified under the hand of a judge, magistrate, or 
officer of the foreign state where the same were taken to 
lie the original depositions or statements, or to lw true 
copies thereof, us the case may require ; and

(3.) If the certificate of or judicial document stating the fact of 
conviction purports to be certified by a judge, magistrate, 
or officer of the foreign state where the conviction took 
place ; and

if in every case the warrants, depositions, statements, copies, 
certificates, and judicial documents (as the case may lie) are 
authenticated by the oath of some witness or by being sealed 
with the official seal of the minister of justice, or some other 
minister of state : And all courts of justice, justices, and magis
trates shall take judicial notice of such official seal, and shall 
admit the documents so authenticated by it to l>o received in 
evidence without further proof.

PREVENTION OF CRIMES ACT, 1871.
(34 & 35 Vict. c. 112.)

18. A previous conviction may Ik* proved in any legal proceeding 
whatever against any person by producing a record or extract of 
such conviction, and by giving proof of the identity of the person 
against whom the conviction is sought to Ik* proved with the

(/) 31 & 32 Vict. c. 37 ; see ante, p. 723.
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person appearing in the record or extract of conviction to have lieen 
convicted.

A record or extract of a conviction shall in the case of un indict
able offence consist of a certificate containing the substance and 
effect only (omitting the formal part of the indictment and convic
tion), and purporting to be signed by the clerk of the court or other 
officer having the custody of the records of the court by which such 
conviction was made, or purporting to lie signed by the deputy of 
such clerk or officer ; and in the case of a summary conviction shall 
consist of a copy of such conviction purporting to be signed by any 
justice of the peace having jurisdiction over the offence in respect 
of which such conviction was made, or to be signed by the proper 
officer of the court by which such conviction was made, or by the 
clerk or other officer of any court to which such conviction has 
lieen returned.

A record or extract of any conviction made in pursuance of this 
section shall be admissible in evidence without proof of the signa
ture or official character of the person appearing to have signed the

A previous conviction in any one part of the United Kingdom 
maybe proved against a prisoner in any other part of the United 
Kingdom ; and a conviction before the passing of this Act shall lie 
admissible in the same manner as if it had taken place after the 
passing thereof.

A fee not exceeding five shillings may he charged for a record of 
a conviction given in pursuance of this section.

The mode of proving a previous conviction authorized by this 
section shall be in addition to and not in exclusion of any other 
authorized mode of proving such conviction.

19. Where proceedings are taken against any person for having 
received goods knowing them to be stolen, or for having in his 
possession stolen property, evidence may be given at any stage of 
the proceedings that there was found in the possession of such 
person other property stolen within the preceding period of twelve 
months, and such evidence may be taken into consideration for 
the purpose of proving that such person knew the property to 
be stolen which forms the subject of the proceedings taken against 
him.

Where proceedings are taken against any person for having 
received goods knowing them to be stolen, or for having in his 
possession stolen property, and evidence has lieen given that the 
stolen property has been found in his possession, then if such 
person has within five years immediately preceding lieen convicted 
of any offence involving fraud or dishonesty, evidence of such 
previous conviction may be given at any stage of the proceedings, 
and may be taken into consideration for the purpose of proving 
that the person accused knew the property which was proved to be 
in his possession to have been stolen ; provided that not less than 
seven days’ notice in writing shall have been given to the person 
accused that proof is intended to be given of such previous con
viction ; and it shall not be necessary for the purposes of this 
section to charge in the indictment the previous conviction of the 
person so accused.
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EXTRADITION ACT, 1878.
(86 & 37 Vict. c. 60.)

4. The provisions of the principal Act relating to depositions 
and statements on oath taken in a foreign state, and copies of 
such original depositions and statements, do and shall extend 
to affirmations taken in a foreign state, and copies of such 
affirmations.

REAL PROPERTY LIMITATION ACT, 1874.
(37 & 38 Vict. c. 57.)

7. When n mortgagee shall have obtained the possession or 
receipt of the profits of any land or the receipt of any rent com
prised in his mortgage, the mortgagor, or any person claiming 
through him, shall not bring any action or suit to redeem the 
mortgage but within twelve years next after the time at which the 
mortgagee obtained such possession or receipt, unless in the mean
time an acknowledgment in writing of the title of the mortgagor, 
or of his right to redemption, shall have been given to the 
mortgagor or some person claiming his estate, or to the agent of 
such mortgagor or person, signed by the mortgagee or the person 
claiming through him; and in such case no such action or suit 
shall lie brought but within twelve years next after the time at 
which such acknowledgment, or the last of such acknowledgments, if 
more than one, was given ; and when there shall he more than one 
mortgagor, or more than one person claiming through the 
mortgagor or mortgagors, such acknowledgment, if given to any 
of such mortgagors or persons, or his or their agent, shall tie as 
effectual as if the same had been given to all such mortgagors or 
persons; but where there shall 1m- more than one mortgagee, or 
more than one person claiming the estate or interest of the 
mortgagee or mortgagees, such acknowledgment, signed by one 
or more of such mortgagees or ]>ersons, shall be effectual only as 
against the party or parties signing as aforesaid, and the jierson 
or persons claiming any part of the mortgage money or land or 
rent by, from, or under him or them, and any person or persons 
entitled to any estate or estates, interest or interests, to take effect 
after or in defeasance of his or their estate or estates, interest or 
interests, and shall not operate to give to the mortgagor or 
mortgagors a right to redeem the mortgage as against the person 
or persons entitled to any other undivided or divided part of the 
money or land or rent ; and where such of the mortgagees or 
nersons aforesaid as shall have given such acknowledgment shall 
be entitled to a divided part of the land or rent comprised in the 
mortgage, or some estate or interest therein, and not to any ascer
tained part of the mortgage money, the mortgagor or mortgagors 
shall be entitled to redeem the same divided part of the land or
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rent on payment, with interest, of the part of the mortgage money 
which snail bear the same proportion to the whole of the mortgage 
money as the value of such divided part of the land or rent shall 
bear to the value of the whole of the land or rent comprised in the 
mortgage.

8.-No action or suit or other proceeding shall lie brought to 
recover any sum of money secured by anv mortgage, judgment, 
or lien, or otherwise charged upon or ]iayoiile out of any land or 
rent, at law or in equity, <»r any legacy, but within twelve years 
next after a present right to receive the same shall have accrued 
to some person capable of giving a discharge for or release of the 
same, unless in the meantime some part of the principal money, or 
some interest thereon, shall have lieen paid, or some acknow
ledgment of the right thereto shall have lieen given in writing 
signed by the person by whom the same shall lie payable, or 
his agent, to the person entitled thereto, or his agent ; and in such 
case no such action or suit or proceeding shall lie brought but 
within twelve years after such puyment or acknowledgment, or the 
last of such payments or acknowledgments, if more than one, was

10. No action, suit, or other proceeding shall lie brought to 
receiver any sum of money or legacy charged iqion or payable out 
of any land or rent, at law or in equity, and secured by an express 
trust, or to recover any arrears of rent or of interest in resect of 
any sum of money or legacy so chargtHl or payable and so secured, 
or any damages in respect of such arrears, except within the time 
within which the same would lie recoverable if there were not any 
such trust.

BANKERS’ BOOKS EVIDENCE ACT, 1879.
(42 Vict. c. 11.)

3 Subject to the provisions of this Act, a copy of any entry in 
a banker's bo"k shall in all legal proceedings be received ns 
ftrimA facie evidence of such entry, and of the matters, trans
actions, and accounts therein recorded.

4 A copy of an entry in a banker's book shall not be received 
in evidence under this Act unless it lie first proved that the book 
was at the time of the making of the entry one of the ordinary 
bonks of the bank, and that the entry was made in the usual and 
ordinary course of business, and that the Ixiok is in the custody or 
control of the hank.

Such proof may be given by a partner or officer of the bank, and 
may be given orally or by an affidavit sworn before any commissioner 
or jierson authorised to take affidavits.

5. A copy of an entry in a banker's book shall not be received 
in evidence under this Act unless it be further proved that the 
copy has been examined with the original entry and is correct.
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Such proof shall be given by some person who has examined the 
copy with the original entry, and may he given either orally or by 
an affidavit, sworn before any commissioner or person authorised 
to take affidavits.

6. A hanker or officer of a bank shall not, in any legal proceed
ing to which the hank is not a party, he compellable to produce 
any banker’s hook the contents of which can he proved under this 
Act, or to appear as a witness to prove the matters, transactions, 
and accounts therein recorded, unless by order of a judge made 
for special cause.

7. On the application of any party to a legal proceeding a court 
or judge may order that such party be at liberty to inspect and 
take copies of any entries in a lianker’s book for any of the pur
poses of such proceedings. An order under this section may be 
made either with or without summoning the bank or any other 
party, and shall he served on the hank three clear days liefore the 
same is to be obeyed, unless the court or judge otherwise directs.

8- The costs of any application to a court or judge under or for 
the purposes of this Act. and the costs of anything done or to bo 
done under an order of a court or judge made under or for the 
purposes of this Act shall be in the discretion of the court or judge 
who may order the same or any part thereof to be paid to any 
party by the bank where the same have been occasioned by any 
default or delay on the liait of the bank. Any such order against 
a bank may be enforced as if the hank was a party to the 
proceeding.

9. In this Act the expressions “hank" and “hanker” mean 
any person, iiersons. partnership, or company carrying on the 
business of hankers and having duly made a return to the Com
missioners of Inland Revenue, and aiso any savings hank certified 
under the Acts relating to savings banks, and also any post ottico 
savings bank.

The fact of any such bank having duly made a return to the 
Commissioners of Inland Revenue may tie proved in any legal 
proceeding by production of a copy of its return verified by the 
affidavit of a partner or officer of the hunk, or by the production 
of a copy of a newspaper purporting to contain a copy of such 
return published by the Commissioners of Inland Revenue; the 
fact that any such savings bank is certified under the Acts relating 
to savings hanks may be proved by an office or examined copy of 
its certificate ; the fact that any such hank is a post office savings 
bank may be proved by a certificate purporting to be under the 
hand of lier Majesty's Kistmaster-Ueneral or one of the secretaries 
of the post office.

Expressions in this Act relating to "bankers’ hooks” include 
ledgers, day books, cash hooks, account hooks, and all other books 
used in the ordinary business of the bunk.

10. In this Act—
The expression "legal proceeding” means any civil or criminal 

proceeding or inquiry in which evidence is or may be given, 
and includes an arbitration ;
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The expression “the court” means the court, judge, arbitrator, 
persons or person before whom a legal proceeding is held or

The expression “a judge” means with respect to England a 
judge of the High Court of Justice, and with respect to 
Scotland a lord ordinary of the Outer House of the Court 
of Session, and with respect to Ireland a judge of the High 
Court of Justice in Ireland ;

The judge of a county court may with respect to any action in 
such court exercise the powers of a judge under this Act.

11. Sunday, Christmas Day, Good Friday, and any bank holi
day shall be excluded from the computation of time under this
Act

FUGITIVE OFFENDERS ACT, 1881.
(44 it 45 VlCT. c. (HI.)

29. A magistrate may take depositions for the purposes of this 
Act, in the absence of a person accused of an offence in like 
manner as he might take the same if such person were present and 
accused of the offence before him.

Depositions (whetlv-r taken in the absence of the fugitive or 
otherwise) and copies thereof, and official certificates of or judicial 
documents stating facts, may, if duly authenticated, lie received in 
evidence in proceedings under this Act.

Provided that nothing in this Act shall authorise the reception 
of any such depositions, copies, certificates, or documents in 
evidence against a person upon his trial for an offence.

Warrants and depositions, and copies thereof, and official 
certificates of or judicial documents stating facts, shall lie 
deemed duly authenticated for the purposes of this Act if they 
are authenticated in manner provided for the time being by 
law, or if they purport to be signed by or authenticated by the 
signature of a judge, magistrate, or officer of the part of Her 
Majesty’s dominions in which the same are issued, taken, or 
made; and are authenticated either by the oath of some witness, 
or by being sealed with the official seal of a Secretary of State, or 
with the public seal of a British possession, or with the official seal 
of a governor of a British possession, or of a colonial secretary, or 
of some secretary or minister administering a department of the 
government of a British possession.

And all courts and magistrates shall take judicial notice of every 
such seal ns is in this section mentioned, and shall admit in evidence, 
without further proof, the documents authenticated by it.
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DOCUMENTARY EVIDENCE ACT, 1882.
(45 & 4ti Vier. c. 9.)

2. Where any enactment, whether passed before or after the 
passing of this Act, provides that a copy of any Act of Parliament, 
proclamation, order, regulation, rule, warrant, circular, list, 
gazette, or document shall lie conclusive evidence, or be evidence, 
or have any other effect, when purporting to be printed by the 
government printer, or the Queen's printer, ora printer authorised 
by Her Majesty, or otherwise under lier Majesty's authority, what
ever may be the precise expression used, such copy shall also be 
conclusive evidence, or evidence, or have the said effect (as the 
case may be) if it purports to lie printed under the superintendence 
or authority of Her Majesty's stationery office.

3. If any person prints any copy of any Act, proclamation, 
order, regulation, royal warrant, circular, list, gazette, or document 
which falsely purports to have been printed under the superin
tendence or authority of Her Majesty's stationery office, or tenders 
in evidence any copy which falsely purports to have lieen printed 
us aforesaid, knowing that the same was not so printed, he shall 
be guilty of felony, and shall, on conviction, be liable to penal 
servitude for a tenu not exceeding seven years, or to lie imprisoned 
for a term not exceeding two years, with or without hard laliour.

4. The Documentary Evidence Act, 1808, as amended by this 
Act, shall apply to proclamations, orders, and regulations issued by 
the Lord Lieutenant . . . either alone or acting with the advice of 
the Privy Council in Ireland, as fully as it applies to proclamations, 
onlers, and regulations issued by Her Majesty.

In the same Act, the term “ the Privy Council ” shall include 
the Privy Council in Ireland, or any committee thereof.

In the same Act, and in this Act, the tenu “the Government 
Printer" shall include any printer to Her Majesty in Ireland and 
any printer printing in Ireland under the superintendence or 
authority of Her Majesty’s stationery office.

REVENUE, FRIENDLY SOCIETIES, AND 
NATIONAL DEBT ACT, 1882.

(45 & 46 VlCT. c. 72.)

11. (2.) The expressions “bank" and “bankers" in the
Bankers' Books Evidence Act, 1879, shall include any company 
carrying on the business of bankers to which the provisions of the 
Companies Acts, 1862 to 1880, are applicable, and having duly 
furnished to the registrar of joint stock companies a list and
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summary with the addition specified by this Act, and the fact 
of such list and summary having been duly furnished may bo 
proved in any legal proceedings by the certificate of the registrar 
or any assistant registrar for the time being of joint stock 
companies.

BANKRUPTCY ACT, 1888.
(46 & 47 Vict. c. 62.)

17.—(1) Where the court makes a receiving order it shall 
hold a public sitting, on a duv to be appointed by the court, for 
the examination of the debtor, and the debtor shall attend 
thereat, and shall be examined us to his conduct, dealings, and 
property.

(2.) The examination shall be held as soon ns conveniently may 
be after the expiration of the time for the submission of the debtor’s 
statement of affairs.

(3.) The court may adjourn the examination from time to

(4.) Any creditor who has tendered a proof, or his representative 
authorised in writing, may question the debtor concerning his 
affairs and the causes of his failure.

(5.) The official receiver shall take part in the examination of 
the debtor; and for the purpose thereof, if especially authorised 
by the Board of Trade, may employ a solicitor with or without 
counsel.

(6.) If a trustee is appointed before the conclusion of the 
examination he may take part therein.

(7.) The court may put such questions to the debtor as it may 
think expedient.

(8.) The debtor shall be examined upon oath, and it shall be his 
duty to answer all such questions as the court may put or allow' to 
be put to him. Such notes of the examination as the court thinks 
proper shall be taken down in writing, and shall be read over to and 
signed by the debtor, and may thereafter be used in evidence against 
him ; they shall also be open to the inspection of any creditor at all 
reasonable times.

(9.) When the court is of opinion that the affairs of the debtor 
have been sufficiently investigated, it shall, by order, declare 
that his examination is concluded, but such order shall not 
lie made until after the day appointed for the first meeting of 
creditors (m).

(m) By s. 2 of the Bankruptcy Act, 1890 (53 & 54 Vict. c. 71), it 
is enacted—“(1.) The notes taken of a debtor’s public examination 
in pursuance of section seventeen of the principal Act shall be road 
over either to or by the debtor.

“ (2.) Where the debtor is a lunatic or suffers from any such 
mental or physical affliction or disability as in the opinion of the 
court makes him unfit to attend his public examination, the court 
may make an order dispensing with such examination, or directing 
that the debtor be examined on such terms, in such manner, and 
at such place as to the court seems expedient.”

L.E. 8 M
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27. (For this section see ante, pp. 054, 055.)

105—(5.) Subject to general rules, the court may in any matter 
take the whole or any part of the evidence, either rira race or by 
interrogatories, or upon affidavit, or by commission abroad.

132. —(1.) A copy of the London Gazette containing any notice 
inserted therein in pursuance of this Act shall be evidence of the 
facts stated in the notice.

(2.) The production of a copy of the London Gazette containing 
any notice of a receiving order, or of an order adjudging a debtor 
bankrupt, shall be conclusive evidence in all legal proceedings of 
the order having been duly made, and of its date.

133. —(1.) A minute of proceedings at a meeting of creditors 
under this Act, signed at the same or the next ensuing meeting, 
by a person describing himself as, or appearing to be, chairman of 
the meeting at which the minute is signed, shall be received in 
evidence without further proof.

(2.) Until the contrary is proved, every meeting of creditors in 
respect of the proceedings whereof a minute has been so signed 
shall be deemed to have been duly convened and held, and all 
resolutions passed or proceedings had thereat to have been duly 
passed or had.

134. Any petition or copy of a petition in bankruptcy, any 
order or certificate or copy of an order or certificate made by any 
court having jurisdiction in bankruptcy, any instrument or copy 
of an instrument, affidavit, or document made or used in tin- 
course of any bankruptcy proceedings, or other proceedings had 
under this Act, shall, if it appears to be sealed with the seal 
of any court having jurisdiction in bankruptcy, or purports to 
be signed by any judge thereof, or is certified as a true copy by 
any registrar thereof, be receivable in evidence in all legal pro
ceedings whatever.

135. Subject to general rules, any affidavit to be used in a bank
ruptcy court may be sworn before any person authorised to 
administer oaths in the High Court, or in the Court of Chancery 
of the county palatine of Lancaster, or before any registrar of a 
bankruptcy court, or before any officer of a bankruptcy court 
authorised in writing on that behalf by the judge of the court, or, 
in the case of a person residing in Scotland or in Ireland, before 
a judge ordinary, magistrate or justice of the peace, or, in tin- 
case of a person who is out of the kingdom of Great llvitain and 
Ireland, before a magistrate or justice of the peace or other person 
qualified to administer oaths in the country where he resides (In- 
being certified to be a magistrate or justice of the peace, or qualified 
as aforesaid by a British minister or British consul, or by a notary 
public).

136. In the case of the death of the debtor or his wife, or of a 
witness whose evidence has been received bv any court in any pro
ceeding under this Act, the deposition of the person so deceased, 
purporting to be sealed with the seal of the court, or a copy thereof



Coron err Act, 1887. 736

purporting to bo so sealed, shall be admitted as evidenco of the 
matters therein deposed to.

137. Every court having jurisdiction in bankruptcy under this 
Act shall have a seal describing the court in such manner as may lie 
directed bv order of the Lord Chancellor, and judicial notice shall 
be taken of the seal, and of the signature of the judge or registrar 
of any such court, in all legal proceedings.

138. A certificate of the Board of Trade that a person has been 
appointed trustee under this Aut shall be conclusive evidence of 
his appointment.

140.—(1.) All documents purporting to lie orders or certificates 
made or issued by the Board of Trade, and to bo sealed with the 
seal of the Board, or to bo signed by a secretary or assistant secretary 
of the Board, or any person authorised in that behalf by the Presi
dent of the Board, shall be received in evidence, and deemed to be 
such orders or certificates without further proof unless the contrary 
is shown.

(2.) A certificate signed by the President of the Board of Trade 
that any order made, certificate issued, or act done, is the order, 
certificate, or act of the Board of Trade shall bo conclusive evidence 
of the fact so certified.

142. All notices and other documents for the service of which no 
special mode is directed may be sent by prepaid post letter to the 
last known address of the person to be served therewith.

143. —(1.) No proceeding in bankruptcy shall be invalidated by 
any formal defect or by any irregularity, unless the court before 
which an objection is made to the proceeding is of opinion that 
substantial injustice has been caused by the defect or irregularity, 
and that the injustice cannot be remedied by any order of that 
court.

COltONEKS ACT, 1887.
(50 & 51 Vict. c. 71.)

4.—(1.) Tho coroner and jury shall at the first sitting of the 
inquest view the body, and the coroner shall examine on oath 
touching the death all persons who tender their evidence respecting 
the facts and all iwrsous having knowledge of tho facts whom he 
thinks it expedient to examine.

(2.) It shall be the duty of tho coroner in a case of murder or 
manslaughter to put into writing (a) the statement on oath of those 
who know the facts and circumstances of the case, or so much of 
such statement as is materia!, and any such deposition shall be 
signed by the witness and also by the coroner.

(n) This Act contains no provision as to tho admissibility of such 
depositions in evidence.

3 m 2
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5.—(3.) The coroner shall deliver the inquisition, deposition, 
and recognizances, with a certificate under his hand that the same 
have' been taken before him, to the proper officer of the court in 
which the trial is to be, before or at the opening of the court!

OATHS ACT, 1888.
(51 & 62 Vicr. c. 411.)

1. Every person upon objecting to being sworn, and stating, as 
the ground of such objection, either that he has no religious belief, 
or that the taking of an oath is contrary to his religious belief, shall 
be permitted to make his solemn affirmation instead of taking an 
oath in all places and for all purposes where an oath is or shall be 
required by law, which affirmation shall be of the same force and 
effect as if he hud taken the oath ; and if any person making such 
affirmation shall w ilfully, falsely, and corruptly affirm any matter 
or thing which, if deposed on oath, would have amounted to wilful 
and corrupt perjury, he shall be liable to prosecution, indictment, 
sentence, and punishment in all respects as if he hud committed 
wilful and corrupt perjury.

2. Every such affirmation shall be as follows :
“ 1, A.13., do solemnly, sincerely, ami truly declare and affirm,” 

and then proceed with the words of the oath prescribed by law', 
omitting any words of imprecation or calling to witness.

3. Where an oath has been duly administered and taken, the 
fact that the person to whom the same was administered had, at 
the time of taking such oath, no religious belief, shall not for any 
purpose affect the validity of such oath.

4. Every affirmation in writing shall commence “ I, , of
, do solemnly and sincerely affirm," and the form in lieu 

of jurat shall be “Affirmed at this day of , IS . 
Before me.”

5. If any person to whom an oath is administered desires to 
swcur with uplifted hand, in the form and manner in which an 
oath is usually administered in Scotland, he shall be permitted so 
to do, and the oath shall be administered to him in such form and 
manner without further question.

7. This Act may be cited as the Oaths Act, 1888.
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STAMP ACT, 1891.
(54 & 55 VlCT. c. ÎJO.)

14. - (I.) Upon the production of an instrument chargeable with 
any duty as evidence in any court of civil judicature in any part of 
the United Kingdom, or before any arbitrator or referee, notice 
shall be taken by the judge, arbitrator, or referee of any omission 
or insufficiency of the stamp thereon, and if the instrument is one 
which may legally bo stumped after the execution thereof, it may, 
on payment to the officer of the court whose duty it is to read the 
instrument, or to the arbitrator or referee, of the amount of 
the unpaid duty, and the penalty payable on stamping the same, 
and of a further sum of one pound, be received in evidence, saving 
all just exceptions on other grounds.

(2.) The officer, or arbitrator, or referee receiving the duty and 
penalty shall gi a receipt for the same, and make an entry in a 
t)ook kept for .at purpose of the payment and of the amount 
thereof, and sh-d communicate to the commissioners the name or 
title of the proceeding in which, and of the party from whom, ho 
received the duty ami penalty, and the date and description of the 
instrument, ami shall pay over to such person as the commissioners 
may appoint the money received by him for the duty and penalty.

(H.) ( hi production to the commissioners of any instrument in 
respect of which any duty or penalty has been paid, together with 
the receipt, the payment of the duty and penalty shall ho denoted 
on the instrument.

(4.) Save as aforesaid, an instrument executed in any part of 
the United Kingdom, or relating, wheresoever executed, to any 
property situate, or to any matter or thing done or to ho done, in 
any part of the United Kingdom, shall not, except in criminal 
proceedings, be given in evidence, or be available for any pur
pose whatever, unless it is duly stamped in accordance with the 
law in force at the time when it was first executed.

15. —(1.) Save where other express provision is in this Act 
made, any unstamped or insufficiently stamped instrument may 
be stamped after the execution thereof, on payment of the 
unpaid duty and a penalty of ton pounds, and also by way of 
further penalty, where the unpaid duty exceeds ten pounds, of 
interest on such duty, at the rate of five jMmnds i>or centum i>or 
annum, from the da\ upon which the instrument was first executed 
up to the time when the amount of interest is equal to the unpaid 
duty.

(2.) In tlie case of such instruments hereinafter mentioned as 
are chargeable with ad valorem duty, the following provisions shall 
have effect :

(a) The instrument, unless it is written upon duly stamped 
material, shall bo duly stamped with the proper ad 
valorem duty before the expiration of thirty days after 
it is first executed, or after it has been first received in 
the United Kingdom in case it is first executed at any
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place out of the United Kingdom, unless the opinion of 
the commissioners with respect to the amount of duty 
with which the instrument is chargeable, has, before 
such expiration, lieen required under the provisions of 
this Act :

(b) If the opinion of the commissioners with respect to anv
such instrument has been required, the instrument shall 
lie stamped in accordance with the assessment of the 
commissioners within fourteen days after notice of the 
assessment :

(c) If any such instrument executed after the sixteenth day of
May one thousand eight hundred and eighty-eight has 
not been or is not duly stanqied in conformity with the 
foregoing provisions of this sub-section, the person in 
that behalf hereinafter specified shall incur a fine of ten 

and in addition to the penalty payable on 
stamping the instrument there shall l>o paid a further 
penalty equivalent to the stamp duty thereon, unless a 
reasonable excuse for the delay in stamping, or the 
omission to stamp, or the insufficiency of stamp, l>o 
afforded to the satisfaction of the commissioners, or of 
the court, judge, arbitrator, or referee before whom it is 
produced :

(d) The instruments and persons to which the provisions of this
sub-section are to apply are as follows :—

Title of Instrument ns described in the 
Flint Schedule to this Act. Person liable to Penally.

Bond, covenant, or instrument of 
any kind whatsoever. 

Conveyance on sale
Lease ur tack...................................
Mortgage, bond, debenture, cove

nant, and warrant of attorney to 
confess and enter up judgment .

Settlement

The obligee, covenantee, or other 
person taking the security.

The vendee or transferee.
The lessee.
The mortgagee or obligee ; in the 

case of a transfer or reconvey
ance, the transferee, assignee, or 
disponoe, or the person redeeming 
the security.

The settlor.

(8.) Provided that, save where other express provision is made 
by this Act in relation to any particular instrument :

(a) Any unstamped or insufficiently stamped instrument which
lias lieen first executed at any place out of the United 
Kingdom, may be stamped, at any time within thirty days 
after it has lieen first received in the United Kingdom, on 
payment of the unpaid duty only : and

(b) The commissioners may, if they think fit, [at any time
within three months] (o), after the first execution of any 
instrument, mitigate or remit any penalty payable on 
stamping.

(o) The words in italics are now repealed by 58 Viet. c. lti, s. 15.

45
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(4.) Tho payment of any jxmalty p ible on stamping is to lie 
denoted on the instrument by u particular stump.

BETTING AND LOANS (INFANTS) ACT, 1802.
(55 VlCT. C. 4.)

1. —(1.) If anyone, for the purpose of earning commission, reward, 
or other profit, sends or causes to lie sent to a jierson whom he 
knows to lie an infant any circular, notice, advertisement, letter, 
telegram, or other document which invites or may reasonably 
lie implied to invite tho person receiving it to make any liet or 
wager, or to enter into or take any share or interest in any betting 
or wagering transaction, or to apply to any person or at any place, 
with a view to obtaining information or advice for the purpose of 
any liet or wager, or for information as to any race, fight, game, 
sport, or other contingency upon which 1 lotting or wagering is 
generally carried on, he shall lie guilty of a misdemeanour, and 
shall lie liable, if convicted on indictment, to imprisonment, with 
or without haul labour, for a tenu not exceeding three months, or 
to a fine not exceeding one hundred pounds, or to lsith imprison
ment and fine, and if convicted on summary conviction, to imprison
ment, with or without hard laliour, for a term not exceeding one 
month, or to a fine not exceeding twenty pounds, or to lxith 
imprisonment and fine.

(2.) If any such circular, notice, advertisement, letter, telegram, 
or other document as in this section mentioned, names or refers to 
anyone as a person to whom any payment may lie made, or from 
whom information may lie obtained, for the purpose of or in relation 
to 1 lotting or wagering, the person so named or referred to shall lie 
deemed to have sent or caused to lie sent such document as afore
said, unless he proves that he had not consented to tie so named, 
and that he was not in any way a party to, and was wholly ignorant 
of, the sending of such document.

2. —(1.) If anyone, for the purpose of earning interest, com
mission, reward, or other profit, sends or causes to be sent to a 
person whom he knows to lie an infant any circular, notice, 
advertisement, letter, telegram, or other document which invites 
or may reasonably lie implied to invite tho jierson receiving it 
to Isirrow money, or to enter into any transaction involving the 
bom i win g of money, or to apply to any person or at any place 
with a view to obtaining information or advice as to ltorrowing 
money, he shall Ik» guilty of a misdemeanour, and shall be liable, 
if convicted on indictment, to imprisonment, with or without haul 
laliour, for a term not exceeding three months, or to a fine not 
exceeding one hundred pounds, or to lioth imprisonment and 
fine, and if convicted on summary conviction, to imprisonment, 
with or without haul laliour, for a tenu not exceeding one month, 
or to a fine not exceeding twenty pounds, or to both imprisonment 
and fine.

(2.) If any such document as aliovo in this section mentioned 
sent to an infant purports to issue from any address named
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therein, or indicates any address as the place at which application 
is to lie made with reference to the subject-matter of the docu
ment, and at that place there is carried on any business connected 
with loans, whether making or procuring loans or otherwise, every 
person who attends at such place for the purpose of taking part 
in or who takes part in or assists in the carrying on of such 
business shall lie deemed to have sent or caused to be sent such 
document as aforesaid, unless he proves that ho was not in any 
way a party to and was wholly ignorant of the sending of such 
document.

3. If any such circular, notice, advertisement, letter, telegram, 
or other document as in the preceding sections or either of them 
mentioned is sent to any person at any university, college, school, 
or other place of education, and such person is an infant, the 
person sending or causing the same to bo sent shall lie deemed 
to have known that such person was an infant, unless he proves 
that ho had reasonable ground for believing such person to lie of 
full age.

6. In any proceeding against any person for an offence under 
this Act such person and his wife or husband, as the case may lie, 
may, if such person thinks tit, lie called, sworn, examined, and 
oroM-examinea .m ordinary witness In the ease.

7. In the application of this Act to Scotland :
The word “ infant ” means and includes any minor or pupil :
The word “ indictment ” has the same meaning as in the 

Criminal Procedure (Scotland) Act, 1NK7 :
The expression “ summary conviction " means a conviction 

under the Summary Jurisdiction (Scotland) Acts.

COLONIAL PROBATES ACT, 1892.
(ÔÔ VlCT. C. ti.)

1. Her Majesty the Queen may, on licing satisfied that the 
legislature of any British possession has made adequate provision 
for the recognition in that possession of probates and letters of 
administration granted by the courts of the United Kingdom, 
direct by Order in Council that this Act shall, subject to any 
exceptions and modifications specified in the Order, apply to that 
possession, and thereupon, while the Order is in force, this Act 
shall apply accordingly.

2. —(1.) Where a court of probate in a British possession to 
which this Act applies has granted probate or letters of administra
tion in respect of the estate of a deceased person, the probate or 
letters so granted may, on being produced to, and a copy thereof 
deposited with, a court of probate in the United Kingdom, fie sealed 
with the seal of that court, and, thcrcui>on, shall bo of the like
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force and effect, and have the same operation in the United 
Kingdom, as if granted by that court.

6- In this Act—
The expression “court of probate” means any court or authority 

by whatever name designated, having jurisdiction in matters 
of probate, and in Scotland moans the sheriff court of the 
county of Edinburgh:

The expressions “probate” and “ letters of administration” 
include confirmation in Scotland, and any instrument having 
in a British possession the same effect which under English 
law is given to probate and letters of administration respec-

Tho expression “probate duty” includes any duty payable on 
the value of the estate and effects for which probate or letters 
of administration is or are granted :

The expression “British court in a foreign country” moans any 
British court having jurisdiction out of the Queen's dominions 
in pursuance of an Order in Council, whether made under any 
Act or otherwise.

7. This Act may bo cited as the Colonial Probates Act, 1802.

WITNESSES (PUBLIC INQUIRIES) PROTECTION 
ACT, IfM.

(55 & 5(> VlCT. C. (14.)

1. In this Act the word “inquiry” shall mean any inquiry held 
under the authority of any Royal Commission or by any committee 
of either House of Parliament, or pursuant to any statutory 
authority, whether the evidence at such inquiry is or is not given 
on oath, but shall not include any inquiry by any court of justice.

2- Every person who commits any of the following acts, that is 
to say, who threatens, or in any way punishes, damnifies, or injures 
or attempts to punish, damnify, or injure, any person for having 
given evidence upon any inquiry, or on account of the evidence 
which he has given upon any such inquiry, shall, unless such 
evidence was given in bad faith, Is» guilty of a misdemeanour, and 
bo liable upon conviction thereof to a maximum penalty of one 
hundred ]N>unds, or to a maximum imprisonment of three 
months.

4 It shall l»o lawful for any court before which any person may 
l»e convicted of any offence under this Act, if it thinks tit, in addi
tion to sentence or punishment by way of fine or imprisonment, to 
condemn such person to pay the whole or any part of the costs and 
expenses incurred in and about the prosecution and conviction for 
the offence of which he shall Ik» convicted, and, upon the applica
tion of the complainant, and immediately after such conviction, to 
award to complainant any sum of money which it may think
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reasonable, having regard to all the circumstances of the case, by 
way of satisfaction or compensation for any loss of situation, wager, 
status, or other damnification or injury suffered by the complain
ant through or by means of the offence of which such person shall 
1k> so convicted, provided that where the case is tried before a jury, 
such jury shall determine what amount, if any, is to be paid by 
way of satisfaction or compensation.

5. The amount awarded for such satisfaction or compensation, 
together with such costs, to lie taxed by the proper officer of the 
court, shall lie deemed a judgment debt due to the person entitled 
to receive the same from the person so convicted, and l>e recoverable 
accordingly.

7. Nothing in this Act contained shall in any way lessen or 
affect any power or privilege possessed by either House of 
Parliament, or any power given by statute in the premises.

INDUSTRIAL AND PROVIDENT SOCIETIES 
ACT, 1888.

(56 & 57 VlCT. c. 39.)
34. Any register or list of monitors or shares kept by any society 

shall lie primâ facie evidence of any of the following particulars 
entered therein :

(a) The names, addresses, and occupations of the members, the
number of shares held by them respectively, the numtors 
of such shares, if they are distinguished by numbers, and 
the amount paid or agreed to l>e considered as paid on any 
such shares ;

(b) The date at which the name of any person, company, or
society was entered in such register or list as a member ;

(c) The date at which any such person, company, or society
ceased to lie a member.

75. Every copy of rules or other instrument or document, copy 
or extract of an instrument or document, bearing the seal or stamp 
of the central office, shall lie received in evidence without further 
proof ; and every document purporting to be signed by the chief or 
any assistant registrar, or any inspector or public auditor under 
this Act, shall, in the absence of any evidence to the contrary, lie 
received in evidence without proof of the signature.

SALE OF GOODS ACT, 1898.
(56 & 57 Vict. c. 71.)

4.—(1.) A contract for the sale of any goods of the value of 
ten pounds or upwards shall not be enforceable by action unless 
the buyer shall accept part of the goods so sold, and actually receive
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tho Haine, or give something in earnest to bind the contract, or in 
part payment, or unless mine note or memorandum in writing of 
the contract 1h> made and signed by the party to be charged or 
his agent in that behalf.

(2.) The provisions of this section npply to every such contract, 
notwithstanding that the goods may lie intended to lie delivered 
at some future time, or may not at tho time of such contract lie 
actually made, procured, or provided, or fit or ready for delivery, 
or some act may lie requisite for the making or completing thereof, 
or rendering the same tit for delivery.

(3.) There is an acceptance of goods within the meaning of this 
section when the buyer does any act in relation to the goods which 
recognises a pre-existing contract of sale, whether there lie an 
acceptance in performance of the contract or not.

MERCHANT SHIPPING ACT, 1894.
(Ô7 & 58 VlCT. C. 00.)

24. A registered ship or n share therein (when disposed of to 
a lierson qualified to own a British shin) shall lie transferred liy 
hill of sale. The bill of Nile shall contain such description of the 
ship as is contained in the surveyor’s certificate, or some other 
description sufficient to identify the ship to the satisfaction of 
the registrar, and shall lie in the form marked A [in the schedule], 
or as near thereto as circumstances permit, and snail lie executed 
by the transferor in the presence of, and lie attested by, a witness 
or witnesses.

64. -(1.) A person, on payment of a fee not exceeding one 
shilling, to lie fixed liy the Commissioners of Customs, may on 
application to the registrar at a reasonable time during the hours 
of his official attendance, inspect ai y register liook.

(2.) The following documents shall lie admissible in evidence in 
manner provided by this Act ; namely,—

(a) Any register book under this I’art of this Act on its pro
duction from the custody of the registrar or other person
having the lawful custody thereof ;

(b) A certificate of registry under this Act puqiorting to lie signed
by the registrar or other proper officer ;

(c) An indorsement on a certificate of registry purporting to bo
signed by the registrar or other proper officer ;

(d) Every declaration made in pursuance of this Part of this Act
in respect of a British ship.

(3.) A copy or transcript of the register of British ships kept by 
the registrar-general of shipping and seamen under the direction 
of the Board of Trade shall lie admissible in evid< noe in manner 
provided by this Act, and have the same effect to all --tents as the 
original register of which it is a copy or transcript.

239.—(6.) Every entry made in an official log-book in manner 
provided by this Act shall be admissible in evidence.
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256.—(1.) All superintendents nn<l all officers of customs shall 
take charge of all documents which are delivered or transmitted to 
or retained by them in pursuance of this Act, and shall keep them 
for such time (if any) as may bo necessary for the puqiosc of 
settling any business arising at the place where the documents 
come into tneir hands, or for any other proper purpose, and shall, 
if required, produce them for any of those purposes, ami shall then 
transmit them to the registrar-general of shipping and seamen, 
and he shall record and preserve them, and they shall l>e admissible 
in evidence in manner provided by this Act, and they shall, on 
payment of a moderate fee fixed by the Hoard of Trade, or without 
payment if the Hoard so direct, bo open to the inspection of any 
person.

(2.) The documents aforesaid shall be public records and 
documents within the meaning of the Public llocord OHices Acts, 
1838 and 1877, and those Acts shall, where applicable, apply to 
thosfr documents in all respects, as if specifically referred to 
therein.

695.—(1.) Where a document is by this Act declared to be 
admissible in evidence, such document shall, on its production 
from the proper custody, lie admissible in evidence in any court 
or before any person having by law or consent of parties autho
rity to receive evidence, and, subject to all just exceptions, shall 
be evidence of the matters stated therein in pursuance of this Act 
or by any officer in pursuance of his duties as such officer.

(2.) A copy of any such document or extract therefrom shall 
also ho so admissible in evidence if proved to lie an examined copy 
or extract, or if it purports to be signed and certified as a true copy 
or extract by the officer to whose custody the original document 
was entrusted, and that officer shall furnish such certified copy or 
extract to any jierson applying at a reasonable time for the same, 
upon payment of a reasonable sum for the same, not exceeding 
fourpenco for every folio of ninety words, but a person shall lie 
entitled to have—

(a) a certified copy of the particulars entered by the registrar in
the register hook on the registry of the ship, together with 
a certified statement showing the ownership of the ship at 
the time lieing ; and

(b) a certified copy of any declaration, or document, a copy of
which is made evidence by this Act, on payment of one 
shilling for each copy.

(3.) If any such officer wilfully certifies any document as being a 
true copy or extract knowing the same not to lie a true copy or 
extract, he shall for each offence lie guilty of a misdemeanour, and 
lie liable on conviction to imprisonment for any term not exceeding 
eighteen months.

(4.) If any person forges the seal, stamp, or signature of any 
document to which this section applies, or tenders in evidence any 
such document with a false or counterfeit seal, stamp, or signature 
thereto, knowing the same to lie false or counterfeit, he shall for 
each offence bo guilty of felony, and lie liable to jienal servitude 
for a term not exceeding seven years, or to imprisonment for a 
tenu not exceeding two years, with or without hard labour, and 
whenever any such document has boon admitted in evidence, the
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court ortho person who admitted the sumo may on request direct 
that the same shall he impounded, and lio kept in the custody of 
some officer of the court or other pro]>er person, for such periou or 
subject to such conditions as the court or person thinks fit.

696.—(1.) Whore for the purposes of this Act any document is 
to lie served on any person, that document may lie served—

(a) in any case by delivering a copy thereof personally to the
person to bo served, or by leaving the same at his last place 
of almde ; and

(b) if the document is to lie served on the master of a ship, where
there is one, or on a person belonging to a ship, by leaving 
the same for him on board that ship with the person being 
or appearing to be in command or charge of the ship ; and

(c) if the document is to bo served on the master of a ship, where
there is no master, and the ship is in the United Kingdom, on 
the managing owner of the ship, or, if there is no managing 
owner, on some agent of the owner residing in the United 
Kingdom, or where no such agent is known or can be found, 
by affixing a copy thereof to the mast of the ship.

(*2.) If any person obstructs the service on the master of a ship 
of any document under the provisions of this Act relating to the 
detention of ships as unseaworthy, that person shall for each offence 
lie liable to a fine not exceeding ten jmmuds, and, if the owner or 
master of the ship is party or privy to the obstruction, he shall in 
resect of each offence be guilty of a misdemeanour.

719. All documents purporting to lie made, issued, or written by 
or under the direction of the Hoard of Trade, and to lie sealed with 
the seul of the Hoard, or to lie signed by their secretary or one of 
their assistant p^- retaries, or, if a certificate, by one of the officers of 
tin- Marino Department, shall bo admissible in evidence in manner 
provided by this Act.

FRIENDLY SOCIETIES ACT, 18<JG.
(39 & GO VlCT. c. 23.)

100. Every document bearing the seal or stump of the central 
office shall lie received in evidence without further proof; and 
every document purporting to be signed by the chief or any 
assistant registrar, or any inspector or public auditor or valuer 
under this Act, shall, in the absence of any evidence to the contrary, 
lie received in evidence without proof of the signature.
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COLLECTING SOCIETIES AND INDUSTRIAL 
ASSURANCE COMPANIES ACT, 189(1.

(59 & 150 Vict. c. 26.)

14.—(2.) The provisions of the Friendly Societies Act, 189(1, 
with respect to offences under that Act and the procedure relating 
thereto, shall apply in the case of offences under this Act, and as 
so applied shall extend to unregistered collecting societies and 
industrial assurance companies as if they were registered societies.

CRIMINAL EVIDENCE ACT, 1898.
(61 & 62 VltT. c. 30.)

1. Every person charged with an offence, and the wife or 
husband, us the case may lie, of the person so charged, shall l»e a 
competent witness for the defence at every stage of the pro
ceedings, whether the person so charged is charged solely or 
jointly with any other person. Provided as follows :

(a) A person so charged shall not be called ns a witness in
pursuance of this Act except upon his own application :

(b) The failure of any person charged with an offence, or of
the wife or husband, ns the case may lie, of the person so 
charged, to give evidence shall not be made the subject of 
any comment by the prosecution :

(c) The wife or husband of the person charged shall not, save ns
in this Act mentioned, lie called usa witness in pursuance 
of this Act except upon the application of the person so 
charged :

(d) Nothing in this Act shall make a husband compellable
to disclose any communication made to him by his wife 
during the marriage, or a wife com]iellablo to disclose any 
communication made to her by her husband during the 
marriage :

(e) A person charged and being a witness in pursuance of this
Act may lie asked any question in cross-examination not
withstanding that it would tend to criminate him as to 
the offence charged :

(f) A person charged and called as a witness in pursuance of this
Act shall not lie asked, and if asked, shall not lie required 
to answer, any question tending to show that ho has com
mitted or liecn convicted of or been charged with any 
offence other than that wherewith he is then charged, or 
is of bad character, unless—
(i.) the proof that he has committed or been convicted of
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such other offence is admissible evidence to show that 
he is guilt)' of the offence wherewith ho is then 
charged ; or

(ii.) he has personally or by his advocate asked questions 
of the witnesses for tne prosecution with a view to 
establish his own good character, or has given evidence 
of his good character, or the nature or conduct of the 
defence is such as to involve imputations on the 
character of the prosecutor or the witnesses fur the 
prosecution ; or

(iii.) he has given evidence against any other person 
charged with the same offence:

(g) Every person called as a witness in pursuance of this Act
shall, unless otherwise ordered by the Court, give his 
evidence from the witness box or other place from which 
the other witnesses give their evidence :

(h) Nothing in this Act shall affect the provisions of section
eighteen of the Indictable Offences Act, 1S4H, or any right 
of the i>erson charged to make a statement without being 
sworn.

2. Where the only witness to the facts of the case called by 
the defence is tin1 person charged, he shall lie called as a witness 
immediately after the close of the evidence for the prosecution.

3. In cases where the right of reply dejxmds upon the question 
whether evidence has been called for the defence, the fact that the 
person charged has lieen called as a witness shall not of itself confer 
on the prosecution the right of reply.

4 —(1.) The wife or husband of a person charged with an offence 
under any enactment mentioned in the schedule to this Act may 
lie called as a witness either for the prosecution or defence and 
without the consent of the person charged.

(2.) Nothing in this Act shall affect a case where the wife or 
husband of a person charged with an offence may at common law 
be called as a witness without the consent of that person.

5. In Scotland, in a case where a list of witnesses is required, 
the husband or wife of a person charged shall not lie called as a 
witness for the defence, unless notice be given in the terms pro
scribed by section thirty-six of the Criminal Procedure (Scotland) 
Art. INST.

6. —(1.) This Act shall apply to all criminal proceedings, not
withstanding any enactment in force at the commencement of this 
Act, except that nothing in this Act shall affect the Evidence 
Act, 1877.

(2.) But this Act shall not apply to proceedings in courts martial 
unless so applied—

(a) as to courts martial under the Naval Discipline Act, by 
general orders made in pursuance of section sixty-tivc of 
that Act ; and
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(b) an to courtn martial uialvr tho Army Act by rulva mailu ill 
pursuance of section seventy of that Act.

7. (1.) This Act shall not extend to Ireland.
(2.) This Act shall come into operation on the expiration of two 

months from the passing thereof.
(3.) This Act may be cited as the Criminal Evidence Act, 189S.

SCHEDULE.

Enactments referred to.

Beasion and Chapter. Short Title. EnactiniMitx referred to.

5 Geo. IV. c. 83 The Vagrancy Act, 1824 . The enactment punishing 
a man for neglecting 
to maintain or desert
ing his wife or any of 
his family.

8 Ac 9 Viet. c. 83 . The PoorLaw (Scotland) 
Act, 1845.

The Offences against the 
Person Act, 1861.

Section eighty.

24 A 25 Viet. c. 100 Sections forty-eight to 
lift v-ti w.

45 Ac 40 Viet. c. 75. The Married Women’s 
Property Act, 1888.

Section twelve and sec
tion sixteen.

48 Ac 49 Vict.c. 69 . The Criminal Law 
Amendment Act, 1885.

The whole Act.

57 Ac 58 Viet. c. 41 . The Prevention of 
Cruelty to Children 
Act, 1884

The whole Act.

MONEY-LENDERS ACT, 1900.

(63 & 04 VlCT. c. SI.)

5. Where in any proceedings under section two of the Betting 
and Loans (Infants) Act, 1892 (SS & 56 Viet. c. 4), it is proved that 
the person to whom the document was sent is an infant, the person 
charged shall be deemed to have known that the person to whom 
the document was sent was an infant, unless he proves that he had 
reasonable ground for believing the infant to be of full ago.
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MOTOR CAR ACT, 1908.
(3 Edw. VII. c. 3ti.)

9—(1.) Section four of the principal Act (which relates to the 
s]>eed of motor cars) is hereby regaled, but a person shall not, 
under any circumstances, drive a motor car on a public highway 
at a spoon exceeding twenty miles per hour, and within any limits 
or place referred to in regulations made by the Local Government 
Hoard with a view to the safety of the public on the application of 
the local authority of the area in which the limits or place are 
situate, a person shall not drive u motor car at a speed exceeding 
ten miles |>er hour.

If any person acts in contravention of this provision he shall 1k> 
liable, on summary conviction, in respect of the first offence to a 
fine not exceeding ten pounds, and in respect of the second offence 
to a fine not exceeding twenty pounds, and in respect of any 
subsequent offence to a fine not exceeding fifty pounds, but a per
son shall not be convicted under this provision for exceeding the 
limit of speed of twenty miles merely on the opinion of one witness 
as to the rate of sjieed.

PREVENTION OF CRUELTY TO CHILDREN ACT, 
1904.

(4 Edw. VII. c. Id.)

12. In any proceeding against any person for an offence under 
this Act, . . . such person shall be competent but not compellable 
to give evidence, and the wife or husband of such person may l>o 
required to attend to give evidence as an ordinary witness in the 
case, and shall l>o conqietcnt but not compellable to give evidence.

15.—(1 -) Where, in any proceeding against any person for an 
offence under this Act, . . . the child in respect of whom the 
offence is charged to have lioon committed, or any other child of 
tender years who is tendered as a witness, does not in the opinion 
of the court understand the nature of an oath, the evidence of such 
child may 1k> received, though not given upon oath, if, in the 
opinion of the court, such child is possessed of sufficient intelligence 
to justify the reception of the evidence, and understands the duty 
of speaking the truth ; and the evidence of such child, though not 
given on oath, but otherwise taken and reduced into writing in 
accordance with the provisions of section seventeen of the Indict
able» Offences Act, 1<S IN, or of section fourteen of the Petty Sessions 
(Ireland) Act, 18.il, or of section thirteen of this Act, shall l>e 
deemed to lie a deposition within the meaning of those sections 
respectively :

Provided that—
(a) A person shall not be liable to be convicted of the offence
LI, 3 N
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unless the testimony admitted by virtue of this section 
and given on behalf of the prosecution is corroborated by 
some other material evidence in support thereof implicat
ing the accused ; and

(b) Any child whose evidence is received as aforesaid and who 
shall wilfully give false evidence shall lie liable to lie 
indicted and tried for such offence, and on conviction 
thereof may be adjudged such punishment as is provided 
for by section eleven of the Summary Jurisdiction Act, 
1879, in the case of juvenile offenders, or in Ireland by 
section four of the Summary Jurisdiction over Children 
(Ireland) Act, 1884, in the case of children.

(*J.) This section shall not apply to Scotland.

17. Where a person is charged with an offence under this Act, 
. . . or any offence under the Employment of Children Act, 1903, 
in respect of a child who is alleged in the charge or indictment to 
lie under any specified age, and the child appears to the court to 
be under that ago, such child shall for the purposes of this Act, 
and the Employment of Children Act, 19011, bo deemed to be under 
that age, unless the contrary is proved.

18. -(•'!.) A jierson shall not be summarily -onva ted if an offence 
uuder this Act, . . . unless the offence was wholly or partly com
mitted within six months before the infom, tion was laid; but, 
subject as aforesaid, evidence may bo taken of acts constituting, 
or contributing to constitute, the offence, and committed at any 
previous time.

23-—(3.) For the purposes of this Act -
Any person who is the parent of a child shall bo presumed to 

have the custody of the child ; and
Any person to whoso charge a child is committed by its parent 

shall be presumed to have charge of the child ; and
Any other person having actual possession or control of a child 

shall bo presumed to have the care of the child.

24. In any proceedings under this Act a copy of an entry in the 
wages Ixiok of any employer of lalxiur, or, if no wages liook be 
kept, a written statement signed by such employer, or' by his 
foreman, shall bo prima facie evidence that the wages therein 
entered, or stated as having been paid to any person, have in fact 
been so paid: Provided that such copy or statement has been signed 
by such employer, or his foreman, and that the signature of such 
employer, or foreman, has been witnessed by the person producing 
the said copy or statement.
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PREVENTION OF CRIME ACT, 1908.
(8 Kow. VII. C. Ô9.)

Part II.
Retention of IIaritval Criminals.

10.—(1.) When' a pen-uui is convicted on indictment of a crime, 
committed after the passing of this Act, and subsequently the 
offender admits that he is or is found by the jury to be a habitual 
criminal, and the court passes a sentence of penal servitude, the 
court, if of opinion that by reason of his criminal habits and mode 
of life it is expedient for the protection of the public that the 
offender should be kept in detention for a lengthened period of 
years, may puss a further sentence ordering that on the determina
tion of the sentence of ] tonal servitude he l>e detained for such 
pericxl not exceeding ten nor less than five years, as the court may 
determine, and such detention is herein-after referred to as preven
tive detention, and a person on whom such a sentence is passed shall, 
whilst undergoing both the sentence of penal servitude and the 
sentence of preventive detention, bo deemed for thepurjHises of the 
Forfeiture Act, 18*0, and for all other purposes, to be a person con
victed of felony.

(2.) A person shall not be found to l>o a habitual criminal unless 
the jury finds on evidence—

(a) that since attaining the age of sixteen years ho has at least
throe times previously to the conviction of the crime 
charged in the said indictment been convicted of a crime, 
whether any such previous conviction was ltefore or after 
the passing of this Act, and that he is leading ]>ersistently 
a dishonest or criminal life ; or

(b) that he has on such a previous conviction been found to be a
habitual criminal and sentenced to preventive detention.

(3.) In any indictment under this section it shall be sufficient, 
after charging the crime, to state that the offender is a habitual 
criminal.

(4.) In the proceedings on the indictment the offender shall in 
the first instance be arraigned on so much only of the indictment 
as charges the crime, and if on arraignment he pleads guilty or is 
found guilty by the jury, the jury shall, unless he pleads guilty 
to lteing a habitual criminal, be charged to inquire whether he is a 
habitual criminal, and in that case it shall not be necessary to 
swear the jury again :

Provided that a charge of being a habitual criminal shall not be 
inserted in an indictment —

(a) without the consent of the Director of Public Prosecutions;

(b) unless not less than seven days’ notice has been given to the
proper officer of the court By which the offender is to l»e 
tried, and to the offender, that it is intended to insert such 
a charge ;

3 N 2
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mid tho notice to the offender shall specify the previous convic
tions and the other grounds upon which it is intended to found tho 
charge.

(ô.) Without prejudice to any right of the accused to tender 
evidence as to his character and repute, evidence of character and 
repute may, if the court thinks tit, lie admitted as evidence on the 
question whether the accused is or is not leading persistently a 
dishonest or criminal life.

(6A For tho purposes of this section the expression “crime" 
has tne same meaning as in the Prevention of Crimes Act, 1871, 
and the definition of “ crime" in that Act, set out in the schodulo 
to this Act, shall apply accordingly.

11. A person sentenced to preventive detention may, not
withstanding anything in the Criminal Appeal Act, 1907, appeal 
against the sentence without the leave of the Court of Criminal

CHILDREN ACT, 1908.
(8 Edw. VII. c. ($7.)

12. (!•) If any person over the ago of sixteen years, who has
the custody, charge, or care of any child or young person, wilfully 
assaults, ill-treats, neglects, abandons, or exposes such child or 
young person, or causes or procures such child or young person to 
be assaulted, ill-treated, neglected, abandoned, or exposed, in a 
manner likely to cause such child or young person unnecessary 
suffering or injury to his health (including injury to or loss «if 
sight, or hearing, or limb, or organ of tho Ixxly, and any mental 
derangement), that person shall bo guilty of a misdemeanour, and 
shall be liable—

(a) on conviction on indictment, to a fine not exceeding one 
hundred ]>ounds, or alternatively, or in default of pay
ment of such tine, or in addition thereto, to imprisonment, 
with or without hard lalwmr, for any term not exceeding 
two years ; and

(h) on summary conviction, to a fine not exceeding twenty- 
five pounds, or alternatively, or in default of payment of 
such fine, or in addition thereto, to imprisonment, with 
or without hard labour, for any term not exceeding six 
months ;

and for the purposes of this section a parent or other person legally 
liable to maintain a child or young person shall l»e deemed to nave 
neglected him in a manner likely to cause injury to his health if 
he fails to provide adequate fowl, clothing, medical aid, or lodging 
for tho child or young person, or if, lieing unable otherwise to 
provhle such food, clothing, medical aid, or lodging, he fails to take 
steps to procure the same to bo provided under the Acts relating to 
the relief of the poor.

(7.) A copy of a policy of insurance, certified by an officer or 
agent of the insurance company granting the policy, to be a true 
copy, shall in any proceedings under this section l>e j>rimâ facie
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evidence that the child or young person therein stated to be insured 
has been in fact so insured, and that the person in whose favour 
the jkilicy has l>oe!i grunted is the person to whoin the money 
thereby insured is legally payable.

13. Where it is proved that the death of an infant under three 
years of age was caused by suffocation (mit l>eing suffocation caused 
by disease or the presence of any foreign body in the throat or air- 
passages of the infant) whilst the infant was m bed with some other 
]M»rson over sixteen years of age, and that that other person was at 
the time of going to lied under the influence of drink, that other

1>orson shall lie deemed to have neglected the infant in a manner 
ikely to cause injury to its health within the meaning of this Part 

of tlii> Ad.
14.—(1.) If any person causes or procures any child or young 

person, or, having the custody charge or care of a child or young 
person, allows that child or young person, to be in any street, 
premises, or place for the purpose of begging or receiving alms, 
or of inducing the giving of alms, whether or not there is any 
pretence of singing, playing, performing, offering anything for sale, 
or otherwise, that person shall, on summary conviction, bo liable 
to a fine not exceeding twenty-five pounds, or alternatively, or in 
default of payment of such fine, or in addition thereto, to imprison
ment, with or without hard labour, for any term not exceeding 
three months.

(2.) If a person having the custody charge or care of a child or 
young person is charged with an offence under this section, and it 
is proved that the child or young person was in any street, premises, 
or place for any such puqxise as aforesaid, and that the person 
charged allowed the child or young person to he in the street, 
premises, or place, he shall l>e presumed to have allowed him to lie 
in the street, premises, or place for that purpose unless the contrary 
is proved.

17.—(1.) If any person having the custody, charge, or care of a 
girl under the age of sixteen years causes or encourages the 
seduction or prostitution of that girl, he shall be guilty of a mis
demeanour and shall lie liable to imprisonment, with or without 
hard labour, for any term not exceeding two years.

(2.) For the purposes of this section a person shall bo deemed to 
have caused or encouraged the seduction or prostitution (as the case 
may ho) of a girl who has boon seduced or become a prostitute if he 
has knowingly allowed the girl to consort with, or to enter or 
continue in the employment of, any prostitute or person of 
known immoral character.

27. As respects proceedings against any person for an offence 
under this Part of this Act, or for any of the offences mentioned in 
the First Schedule to this Act, the Criminal Evidence Act, 1898, 
shall apply as if in the Schedule to that Act a reference to this Part 
of this Act and to the First Schedule to this Act were substituted 
for the reference to the Prevention of Cruelty to Children Act, 1894.

28. -(1.) Where a justice is satisfied by the evidence of a duly 
qualified medical practitioner that the attendance before a court of
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any child or young person, in respect of whom an offence under 
this Part of this Act, or any of the offences mentioned in the First 
Schedule to this Act. is alleged to have been committed, would 
involve serious «langer to the life or health of the child or young 
person, the justice may take in writing the deposition of the child 
or young person on oath, and shall thereupon subscribe the 
deposition and add thereto a statement of his reason for taking the 
deposition, and of the day when and place where the deposition was 
taken, and of the names of the persons (if any) present at the taking 
thereof.

(2.) The justice taking any such deposition shall transmit it 
with his statement —

(a) if the deposition relates to an offence for which any accused
person is already committed for trial, to the projier officer 
of the court for trial at which the accused person has been 
committed ; and

(b) in any other can-, to the clerk of the peace of the county or
borough in which the deposition has been taken ; 

and the clerk of the peace to whom any such deposition is trans
mitted shall preserve, file, and record the deposition.

29. Where, on the trial of any person on indictment for an 
offence of cruelty, or any of the offences mentioned in the First 
Schedule to this Act, the court is satisfied by the evidence of a duly 
qualified medical practitioner that the attendance before the court 
of any child or young person in respect of whom the offence is 
alleged tt> have been committed would involve serious danger to 
the life or health of the child or young jierson, any deposition of the 
child or young person taken under the Indictable Offences Act, 1N4K, 
or this Fart of this Act, shall be admissible in evidence either for 
or against the accused person without further proof thereof—

(a) if it purports to be signed by the justice by or before whom
it purports to betaken ; and

(b) if it is proved that reasonable notice of the intention t«> take
the deposition has been served upon the person against 
whom it is proposed to use it as evidence, and that that 
person or his counsel or solicitor had, or might have had 
if he had chosen to l>o present, an opportunity of cross- 
examining the child or young person making the deposition.

30- Where, in any proceeding against any person for an offence 
under this Part of this Act, or for any of the offences mentioned in 
the First Schedule to this Act, the child in resp«-ct of whom the 
offence is charged to have lieen committed, or any other child of 
tender years who is tendered as a witness, does not in the opinion 
of the court understand the nature of an oath, the evidence of that 
child may be received, though not given upon oath, if, in the opinion 
of the court, the child is possessed of sufficient intelligence to justify 
the reoeption of the evidence, and understands the duty of speaking 
the truth ; and the evidence of the child, though not given on oath, 
but otherwise taken and reduced into writing in accordance with 
the provisions of section seventeen of the Indictable Offences Act, 
1S4H, or of this 1'art of this Act, shall be deemed to bo a deposition 
within the meaning of that section and that Part respectively:
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Provided that—
(a) A person shall not be liable to bo convicted of the offence

unless the testimony admitted by virtue of this section 
and given on India If of the prosecution is corroborated by 
some other material evidence in support thereof implicating 
the accused ; and

(b) Any child, whose evidence is received as aforesaid and who
wilfully gives false evidence under such circumstances 
that, if the evidence had been given on oath, he would 
have been guilty of perjury, shall, subject to the provisions 
of this Act, bo liable on summary conviction to be adjudged 
such punishment as might have been awarded had he been 
charged with perjury and the case dealt with summarily 
under section ten of the Summary Jurisdiction Act, 1879.

31. Where in any proceedings with relation to an offence under 
this Part of this Act, or any of the offences mentioned in the First 
Schedule to this Act, the court is satisfied that the attendance 
before the court of any child or young person in respect of whom 
the offence is alleged to have been committed is not essential to the 
just hearing of the case, the case may lie proceeded with and 
deteiiniued in the absence of the child or young person.

32-—(J.) A person shall not be summarily convicted of an offence 
under this Part of this Act, or of an offence mentioned in the First 
Schedule to this Act, unless the offence was wholly or partly 
committed within six months Indore the information was laid ; but, 
subject as aforesaid, evidence may lie taken of acts constituting, or 
contributing to constitute, the offence, and committed at any 
previous time.

38.—(1.) In this Part of this Act. unless the context otherwise 
requires, the expression “ tit person,” in relation to the care of any 
child or young person, includes any society or body corporate 
established for the reception or protection of poor children or the 
prevention of cruelty to children.

f‘2.) For the purposes of this Part of this Act—
Any person who is the parent or legal guardian of a child or 

young person or who is legally liable to maintain a child 
or young person shall be presumed to have the custody of 
the child or young person, and as between father and mother 
the father shall not be deemed to have ceased to have the 
custody of the child or young person by reason only that 
he has deserted, or otherwise does not reside witn, the 
mother and child or young person ; and

Any person to whose charge a child or young person is committed 
by any person who has the custody of the child or young 
person shall be presumed to have charge of the child or 
young jierson ; and

Any other person having actual possession or control of a child or 
young person shall be presumed to have the care of the 
child or young person.

44.—(2.) The persons for the time being having the management 
or control of a school shall be deemed the managers thereof for the 
purposes of this Part of this Act.
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120 — If ft child is found in the bnr of any licensed premises 
except during the hours of closing, the holder of the licence shall 
be deemed to have committed an offence under this section unless 
he shows that he has used due diligence to prevent the child being 
admitted to the bar or that the child w as apparently a person over 
the age of fourteen.

123-—(1.) Where a person, whether charged with an offence or 
not, is brought before any court otherwise than for the purpose of 
giving evidence, and it appears to the court that he is a cnild or 
young person, the court shall make due inquiry as to the age of 
that person, and for that purpose shall take such evidence as may 
lie forthcoming at the hearing of the case, but an order or judg
ment of the court shall not Ik* invalidated by any subsequent proof 
that the age of that person has not lieen correctly stated to the 
court, and the age presumed or declared by the court to Ik* the age 
of the person so brought liefore it shall, for the purposes of this 
Act, be deemed to be the true age of that person, and, where it 
appears to the court that the person so brought before it is of the 
age of sixteen years or upwards, that person shall for the purposes 
of this Act Ik* deemed not to be a child or young person.

(2.) Where in a charge or indictment for an offence under this 
Act, or any of the offences mentioned in the First Schedule to this 
Act, except an offence under the Criminal Law Amendment Act, 
1N85, it is alleged that the person by or in respect of whom the 
offence was committed was a child or young person or was under 
or above any specified age, and he appears to the court to have 
lieen at the date of the commission of the alleged offence a child or 
young person, or to have been under or above the specified age, as 
the case may be, he shall for the purposes of this Act be presumed 
at that date to have Ikh*u a child or young person or to have been 
under or above that age, as the case may be, unless the contrary is 
proved.

(•*i.) When* in any charge or indictment for an offence under this 
Act or any of the offences mentioned in the First Schedule to this 
Act it is alleged that tin* jierson in respect of whom the offence was 
committed was a child or was a young person, it, shall not be a 
defence to prove that the person alleged to have lx*en a child was 
a young jierson or the person alleged to have lK*en a young person 
was a child in any case where the acts constituting the alleged 
offence would equally have been an offence if committed in respect 
of a young person or child resjK*ctively.

(4.) Where a person is charged with an offence under this Act in 
reejiect of a person apparently under a specified age it shall be a 
defence to prove that the person was actually of or over that age.

First Schedule

Any offence under sections twenty-seven, fifty-five, or fifty-six 
of the Offences against the Person Act, lHfil, and any offence 
against a child or young |K*rson under sections five, forty-two, 
forty-three, fifty-two, or sixty-two of that Act, or under the 
Criminal Law Amendment Act, I88u.
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Any offence under the Dangerous Performance* Acts, 18*9 and
IflffT.

Any other offence involving bodily injury to a child or young 
person.

COMPANIES (CONSOLIDATION) ACT, 1908.
(8 Euw. VII. c. 61.)

17.—(1.) A certificate of incorporation given bv the registrar in 
respect of any association shall be conclusive evidence that all the 
requirements of this Act in respect of registration and of matters 
precedent and incidental thereto have liven complied with, and that 
the association is a company authorised to be registered and duly 
registered under this Act.

(2.) A statutory declaration by a solicitor of the High Court, and 
in Scotland by an enrolled law agent, engaged in the formation of 
the company, or by a person named in the articles as a director or 
secretary of the company, of compliance with all or any of the 
said requirements shall he produced to the registrar, and the 
registrar may accept such a declaration as sufficient evidence of 
compliance.

22. (1.) The shares or other interest of any mendier in a com
pany shall lie jiersonal estate, transferable in manner provided by 
the articles of the company. . . .

23. A certificate, under the common seal of the company, 
specifying any shares or stock held by any mendier, shall lie 
prima facie evidence of the title of the member to the shares 
or stock.

33. The register of members shall lie primA facie evidence of 
any matters by this Act directed or authorised to be inserted 
therein.

71. (1.) Every company shall cause minutes of all proceedings 
of general meetings and (where there are directors or managers) of 
its directors or managers to lie entered in hooks kept for that 
purpose.

(2.) Any such minute if purporting to lie signed by the chair
man of the meeting at which the proceedings were had, or by the 
chairman of the next succeeding meeting, shall he evidence of the 
proceedings.

(if.) Until the contrary is proved, every general meeting of the 
company or meeting of directors or managers in respect of the pro
ceedings whereof minutes have been so made shall lie deemed to 
have been duly held and convened, and all proceedings had thereat 
to have been duly had, and all appointments of directors, managers, 
or liquidators, shall be deemed to lie valid.

76. fl.) Contracts on behalf of a company may bo made as 
follows (that is to say) :—

(i.) Any contract which if made between private persons would
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Ik1 by law required to bo in writing, nml if made according 
to English law to lie under seal, may lie made on hchulf 
of tin* company in writing under the common seal of the 
conmany, and may in the sumo manner lie varied or 
discharged :

(ii.) Any contract which if made between private nersons would 
lie by law required to la* in writing, signed by the parties 
to lie charged therewith, may be made on liehalf of the 
com puny in writing signed bv any person acting under 
its authority, express or implied, and may in the same 
manner be varied or discharged :

(iii.) Any contract which if made lietween private pers<ms would 
by law lie valid although made by parol only, and not 
reduced into writing, may lie made by parol on liehalf of 
the company bv any person acting under its authority, 
express or implied, and may in the same manner be varied 
or discharged :

(2.) All contracts made according to this section shall be effectual 
in law, and shall bind the company and its successors, and all other 
parties thereto, their heirs, executors, or administrators, as the case 
may be.

111. A copy of the report of any inspectors appointed under this 
Act, authenticated by the seal of the company whose affairs they 
have investigated, shall lie admissible in any legal proceeding as 
evidence of the opinion of the inspectors in relation to any matter 
contained in the report.

148. (1.) Where the court in England has made a winding-up 
order, the official receiver shall, as soon as practicable after receipt 
of the statement of the company's affairs, submit a preliminary 
report to the court

(a) us to the amount of capital issued, subscribed, and paid up,
and the estimated amount of assets and liabilities ; and

(b) if the company has failed, as to the causes of the failure;

(c) whether in his opinion further inquiry is desirable as to
any matter relating to the promotion, formation, or 
failure of the company, or the conduct of the business 
thereof.

(2.) The official receiver may also, if he thinks fit, make a 
further report, or further reports, stating the manner in which 
the company was formed and whether in his opinion any fraud 
has tieen committed by any person in its promotion or formation, 
or by any dim-tor or other officer of the company in relation to 
the company since the formation thereof, and any other matters 
which in his opinion it is desirable to bring to the notice of the court.

168. (1.) An order made by the court on a contributor)' shall 
(subject to any right of appeal) lie conclusive evidence that the 
money, if any, thereby appearing to lie due or ordered to lie paid

(2.) All other pertinent matters stated in the order shall be 
taken to Is* truly stated as against all persons, and in all pro
ceedings, except proceedings against the real estate of a deceased
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contributory, in which case the order shall only lie primd facie 
evidence for the purpose of charging his real estate, unless his heirs 
or devisees were on t no list of contributories at the time of the order 
living made.

174. —(1.) The court limy, after it has made a winding-up order, 
summon Wore it any otlicer of the company or jierson known or 
susjiected to have in his jiossosimin any property of the company or 
supposed to lie indebted to the company, or any person whom the 
court deems capable of giving information concerning the trade, 
dealings, affairs, or property of the company.

('2.) The court may examine him on oath concerning the same, 
either by word of mouth or on written interrogatories, and may 
reduce his answers to writing and require him to sign them.

(3.) The court may require him to produce any liooks and papers 
in his custody or power relating to the company ; but, where ho 
claims any lien on hooks or pajieis produced by him, the production 
shall he without prejudice to that lien, and the court shall have 
jurisdiction in the winding up to determine all questions relating 
to that lien.

(4.) If any person so summoned, after living tendered a reasonable 
sum for his expenses, refuses to come before the court at the time 
apjiointed, not having a lawful impediment (made known to the 
court at the time of its sitting, and allowed by it), the court may 
cause him to lie apprehended, and brought before the court for 
examination.

175. —(1.) When an order has been made in England for winding 
up a company by the court, and the ollicial receiver has made a 
further report under this Act stating that in his opinion a fraud has 
been committed by any person in the promotion or formation of the 
company, or by any director or other officer of the company in 
relation to the company since its formation, the court may, after 
consideration of the report, direct that any person who has taken 
any part in the promotion or formation «>f the company, or has been 
a director, or officer of the company, shall attend before the court on 
a day appointed by the court for that jiurjmse, and Is» publicly 
examined as to the promotion or formation or the conduct of the 
business of the company, or as to his conduct and dealings as 
director or officer thereof.

(2.) The ollicial receiver shall take part in the examination, and 
for that punaise may, if specially authorised by the Hoard of Trade 
in that behalf, employ a solicitor with or without counsel.

(3.) The liquidator, where the ollicial receiver is not the liquidator, 
and any creditor or contributory, may also take part in the examina
tion either personally or by solicitor or counsel.

(4.) The court may put such questions to the person examined as 
the court thinks tit.

(5.) The porson examined shall be examined on oath, and shall 
answer all such questions as the court may put or allow to be put

(ti.) A person ordered to bo examined under this section shall at 
his own cost, before his examination, lie furnished with a copy of 
the official receiver’s rejiort, and may at his own cost employ a 
solicitor with or without counsel, who shall lie at liberty to put to
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him such questions us the court may deem just for the purjtose of 
enabling him to explain or qualify any answers given by him : 
provided that if he is, in the opinion of the court, exculpated from 
any charges made or suggested against him, the court may allow him 
such costs as in its discretion it may think tit.

(7.) Notes of the examination shall lie taken down in writing, 
and shall bo road over to or by, and signed by, the lierson examined, 
and may thereafter lie used in evidence against fiim, and shall Is» 
open to the insjiection of any creditor or contributory at all reason
able times.

(H.) The court may, if it thinks tit, adjourn the examination from 
time to time.

(9.) An examination under this section may, if the court so directs, 
and subject to general rules, lie held Indore any judge of county 
courts, or before any officer of the Supreme Court, Wing an official 
referee, master, or registrar in bankruptcy, or liefore any district 
registrar of the High Court named for the puqmse by the Lord 
Chancellor, or, in the case of companies being wound up by a 
palatine court, liefore a registrar of that court, and the powers of 
the court under this section us to the conduct of the examination, 
but not as to costs, may lie exercised by the person liefore whom the 
examination is held.

220- Where any company is lieing wound up, all Is inks and 
papers of the company and of the liquidators shall, as between the 
contributories of the company, lie y/Wmu /arte evidence of the 
truth of all matters puiqsirting to lie therein recorded (/>).

243—(7.) A copy of or extract from any document kept and 
registers! at any of the offices for the registration of companies in 
England, Scotland, or Ireland, certified to be a true copy under the 
hand of the registrar or an assistant registrar (whose official posi
tion i shall not lie necessary to prove) shall in all legal proceed
ings lie admissible in evidence as of equal validity with the original 
document.

FIRST SCHEDULE.

Table A.
19. Shares in the company shall Is* transferred in the following 

form, or in any usual or common form which the directors shall 
approve :

1. A.II., of in consideration of the sum of 1* paid to
me by (\b. of (hereinafter culled “the said transferee”)
do hereby transfer to the said transferee the slum» [or share* ] 
numliered in the undertaking called the company limite I. 
to hold unto the said transferee, his executors, administrators, and 
assigns, subject to the several conditions on which 1 held the same 
at the tilin' of the execution thereof : and 1, the said transferee, do 
hereby agree to take the said share [nr shares] subject to the 
conditions aforesaid.

As witness our hands the day of .
Witness to the signatures of, etc.

(/•) lu n dreat Xnrtlurn Salt, dr., M’orZ/i, I l Ch. I). 172.

-I
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POST OFFICE ACT, 1908. 

(8 Kdw. VIL C. 48.)

36. The Ifcx'uinentary Evidence Act, lHtiN, us extended by the 
Documentary Evidence Act, 1882, shall have effect

(a) an if the Postmaster General were mentioned in the tirât 
column, and any secretary or assistant secretary of the Post Office 
were mentioned in the second column, of the schedule to the 
second Act, and

(b) as if a warrant of the Treasury under this Act were 
mentioned in the second section of the former Act as well us an 
order.

OATHS ACT, 1909.

(9 Kdw. VII. <\ 30.)
2.—(1.) Any oath may Is* administered and taken in the form 

and manner following :
The jierson taking the oath shall hold the New Testament, or, in 

the ease of a Jew, the Old Testament, in his uplifted hand, 
and shall say or rejieut after the officer administering the oath 
the words “ I swear by Almighty God that .... followed 
by the words of the oath proscrit led by law.

(2.) The officer shall (unless the person nlxmt to take the oath 
voluntarily objects thereto, or is physically incapable of so taking 
tin* oath) administer tin* oath in the form and manner aforesaid 
without question :

Provided that, in the case of a person wrho is neither a Christian 
nor a Jew, the oath shall bo administered in any manner which is 
now lawful.

3- In this Act the word “officer” shall moan and include any 
and every person duly authorised to administer oaths.

ASSURANCE COMPANIES ACT, 1909.

(9 Kdw. VII. c. 49.)
21. —(1.) Every document deposited under this Act with the Board 

<‘f Trade, and certified by the registrar or by any jierson appointed in 
that behalf by the President of the Board of Trade to be a document 
so deposited, shall lie deemed to be a document so deposited.

.) Every document purporting to Ik» certified by the registrar,
- -• ' .1.1 1 II L. II— II— Ivor oy any person appointed in that behalf by the President of the 

Board of Trade, to be a < py of a document so deposited shall lx> 
deemed to be a copy of that document, and shall lie received in 
evidence as if it were the original document, unless some variation 
between it and the original document be proved.



IL RULES OF COURT.

(i.) RULES OF THE SUPREME COURT, 1883.

ORDER XX III., hk. l-4i.

Amendment.
1. The court or a judge may, at any stage of the proceedings, 

allow either party to alter or amend his indorsement or pleadings, 
in such manner and cm such terms as may l>o just, and all such 
amendments shall lie made as may lie necessary for the purpose of 
determining the real questions in controversy iietween the parties.

2. The plaintiff may, without any leave, amend his statement 
of claim, whether indorsed on the wiit or not, once at any time 
before the expiration of the time limited for reply and before 
replying, or, where no defence is delivered, at any time before the 
expiration of four weeks from the appearance of the defendant who 
shall have last appeared, or where defence is delivered but no order 
for reply is made within ten days from delivery of the defence or 
the last of tho defences.

3. A defendant who has set up any counterclaim or set-off 
may, without any leave, amend such counterclaim or set-off at 
any time lieforc the expiration of the time allowed him for answering 
tho reply, and before such answer, or in case there lie no reply, 
then at any time before the expiration of twenty-eight days from 
defence.

4. Where any party has amended his pleading under either of 
the last two preceding rules, the opposite party may, within eight 
days after the delivery to him of the amended pleading, apply to 
the court or a judge to disallow the amendment, or any part 
thereof, and the court or judge may, if satisfied that the justice of 
the case requires it, disallow tho same, or allow it subject to such 
terms as to costs or otherwise as may be just.

ô. Where any party has amended his pleading under rule 2 or 
the opposite party shall plead to the amended pleading, or amend 
his pleading, within the time he then has to plead or within eight 
days from the delivery of the amendment, whichever shall last 
expire ; and in ease the opposite party has pleaded l>efore the 
delivery of the amendment, and «lews not plead again or amend 
within the time above mentioned, he shall l>e deemea to rely on his 
original pleading in answer to such amendment.

0. In all eases not provided for by tho pree<*ding rules of this 
order, application for leave to amend may la* made by either party 
t » the court or a judge, or to the judge at the trial of the action, 
and such amendment may be allowed upon such terms as to costs 
or otherwise as may be just.
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ORDER XXX., Kit. 1 (a) (b), 7.

Summons for Directions.

1.—(a) Except in the vases mentioned in paragraph (d) the 
plaintiff in every action shall take out a summons for directions 
returnable in not less than four days.

(b) Such summons shall l»e taken out after appearance and ltoforo 
the plaintiff takes any fresh step in the action other than applica
tion for an injunction, or for a receiver, or the entering of 
judgment in default of defence under Order XX VII.

7. On the hearing of the summons, the court or a judge may 
order that evidence of any particular fact, to Ik? sjiecitied in the 
order, shall bo given by statement on oath of information and 
belief, or by production of documents or entries in books, or by 
copies of documents or entries or otherwise us the court or judge 
may direct (<i).

ORDER XXXI., kr. 1, 2, »—M, 10—15, 17, 18, 19a, 20. 

Discovery and Inrvection.

1. In any cause or matter the plaintiff or defendant by leave of 
the court or a judge may deliver interrogatories in writing for the 
examination of the opposite parties, or any one or more of such 
parties, and such interrogatories when delivered shall have a note 
at the foot thereof stating which of such interrogatories each of 
such persons is required to answer : Provided that no party shall 
deliver more than one set of interrogatories to the same party 
without an order for that purpose : Provided also that interrogatories 
which do not relate to any matters in question in the cause or 
matter shall lie deemed irrelevant, notwithstanding that they might 
lie admissible on the oral cross-examination of a witness.

2. On an application for leave to deliver interrogatories, the par
ticular interrogatories proposed to lie delivered shall be submitted 
to the court or judge. In deciding upon such application, the 
court or judge shall take into account any offer, which may be 
made by the party sought to be interrogated to deliver particulars, 
or to make admissions, or to produce documents relating to the 
matter in question, or any of them, and leave shall be given as to 
such only of the interrogatories submitted as the court or judgo 
shall consider necessary either for disposing fairly of the cause or 
matter or for saving costs.

5. If any party to a cause or matter be a body corporate or a 
joint-stock company, whether incorporated or not, or any other 
body of persons, empowered by law to sue or bo sued, whether 
in its own name or in the name of any officer or other person, any 
opposite party may apply for an order allowing him to deliver

(a) The object of this rule is to dispense, to a certain limited 
extent, with the technical rules of evidence ( llaerlein v. ('bartered 
Mercantile Hank, [1895] 2 Ch. 488).
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interrogatories to nnv member or officer of such corporation, 
company, or !>ody, and an order may lie made accordingly.

<i. Any objection to answering any one or more of several 
interrogatories on the ground that it or they is or are scandalous 
or irrelevant, or not bond file for the purpose of the cause or matter, 
or that the matters inquired into are eot sufficiently material at 
that stage, or on any other ground, may lie taken in the affidavit 
in answer.

7. Any interrogatories may Is* set aside on the ground that they 
have lieen exhibited unreasonably or vexatiously, or struck out on 
the ground that they are prolix, oppressive, unnecessary, or 
scandalous ; and unv ation for this purpose may be made
within seven days after service of the interrogatories.

8. Interrogatories shall lie answered by affidavit to lie tiled 
within ten days, or within such other time as a judge may allow.

10. No exceptions shall lie taken to any affidavit in answer, but 
the sufficiency or otherwise of any such affidavit objected to as 
insufficient shall lie determined by the court or a judge on motion 
or summons.

11. If any person interrogated omits to answer, or answers 
insufficiently, the partv interrogating may apply to the court or 
a judge for an order requiring him to answer, or to answer further, 
as the case may lie. And an order may lie made requiring him to 
answer or answer further, either by affidavit or by rird I'ocr 
examination, as the judge may direct.

12. Any party may, without tiling any affidavit, apply to the 
court or a judge for an order directing any other party to any 
cause or r to make discovery on oath of the documents which 
are or have lieen in his |>osscssion or jsiwer, relating to any matter 
in question therein. On the hearing of such application the court 
or judge may either refuse or adjourn the same, if satisfied that 
such discovery is not necessary, or not necessary at that stage of 
the cause or matter, or mako such order, either generally or 
limited to certain elapses of documents, as may in their or his 
discretion la* thought fit. l'rovided that discovery shall not lie 
ordered when and so far as the court or judge shall lie of opinion 
that it is not necessary either for disusing fairly of the cause or

r or for saving costs.
Id. The affidavit, to In* made by a party against whom such 

order as is mentioned in the last preceding rule has lieen made, 
shall specify which, if any, of the documents therein mentioned he 
objects to produce. . . .

14. It snail la* lawful for the court or a judge, at any time 
during the pendency of any cause or matter, to order the pro
duction by any party thereto, upon oath, of such of the documents 
in his possession or jaiwer, relating to any matter in question in 
such cause < r matter, as the court or judge shall think right ; and 
the court may deal with such documents, when produced, in such 
manner as shall appear just.

là. Every party to a cause or matter shall In* entitled, at any 
time, by notice in writing to give notice to any other party in whose 
pleadings or affidavits reference is made to any document, to pro
duce such document for the inspection of the party giving such 
notice, or of his solicitor, and to permit him or tliem to take copies 
thereof ; and any jwrty not complying with such notice shall not

5

4

4
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afterwards be at liberty to put any such document in evidence on 
his behalf in such cause or matter, unless he shall satisfy the court 
or a judge that such document relates only to his own title, he 
l>eing a defendant to the cause or matter, or that he had some other 
cause or excuse which the court or judge shall deem sufficient for 
not complying with such notice, in which case the court or judge 
may allow the same to lie put in evidence on such tenus as to costs 
and otherwise as the court or judge shall think tit.

17. The party to whom such notice is given shall, within two 
days from the receipt of such notice, if all the documents therein 
referred to have been set forth by him in such affidavit as is 
mentioned in rule 13, or if any of the documents referred to in 
such notice have not been set forth by him in any such affidavit, 
then within four days from the receipt of such notice, deliver to 
the party giv ing the same a notice stating a time within three days 
from the delivery thereof at which the documents, or such of them 
as he does not object to produce, may Ik* inspected at the office of 
his solicitor, or in the case of bankers’ Imoks or other books of 
account, or books in constant use for the pur]loses of any trade or 
business, at their usual place of custody, and stating which (if any) 
of the documents he objects to produce, and on what ground. . . .

18. (1.) If the party served with notice under rule 17 omits to 
give such notice of a time for insjiection or objects to give inspec
tion, or offers inspection elsewhere than at the office of his solicitor, 
the court or judge? may, on the application of the party desiring it, 
make an order feu* inspection in such place and in such manner as 
he may think tit: Provided that the order shall not lie made when 
and so fur as the court or a judge shall lie of opinion that it is not 
necessary either for disposing fairly of the cause or matter or for 
saving costs.

(2.) Any application to inspect documents, except such as are 
referred to in the pleadings, particulars, or affidavits of the party 
against whom the application is made, or disclosed in his affidavit 
of documents, shall lie founded upon an affidavit showing of what 
documents inspection is nnight, that the party applying is entitled 
to inspect them, and that they are in the possession or power of the 
other party. The court or judge shall not make such order for 
inspection of such documents when and so far as the court or judge 
shall lie of opinion that it is not necessary either for disposing 
fairly of the cause or matter or for saving costs.

19a. (1.) Where inspection of any business lsioks is applied for,
the court or a judge may, if they or he shall think tit, instead of 
ordering inspection of the original books, order a copy of any entries 
therein to lie furnished and verified by the affidavit of some ]>erson 
who has examined the copy with the original entries, and such 
affidavit shall state whether or not there arc in the original book any 
and what erasures, interlineations, or alterations. Provided that 
notwithstanding that such copy has been supplied, the court or a 
judge may order inspection of the Ixiok from which the copy was 
made.

(2.) Where, on an application for an order for inspection, privilege 
is claimed for any document, it shall be lawful for the court or a 
judge to inspect the document for the purpose of deciding as to the 
validity of the claim of privilege.

(3.) The court or a judge may, on the application of any party
L.E. 8 0
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to a cause or matter at any time, and whether an affidavit of docu
menta shall or shall not have already been ordered or made, make 
an order requiring any other party to state by affidavit whether 
any one or more spécifié documents, to la» specified in the applica
tion, is or are, or has or have at any time been in his possession 
or power; and, if not then in his possession, when he parted with 
the same, and what has become thereof. Such application shall 
lie made on an affidavit stating that in the belief of the deponent 
the party against whom the application is made has. or has at some 
time had in his possession or power the document or documents 
specified in the application, and that they relate* to the matters in 
question in the cause or matter, or to some of them.

‘JO. If the party from whom discovery of any kind or inspection 
is sought objects to the same, or any part thereof, the court or a 
judge may, if satisfied that the right to the discovery or inspection 
sought depends on the determination of any issue or question in 
dispute in the cause or matter, or that for any other reason it is 
desirable that any issue or question in dispute in the cause or 
matter should be determined before deciding upon the right to 
the discovery or inspection, order that such issue or question lie 
determined first, and reserve the question as to the discovery or 
inspection.

OttUKIl XXXVII., HR. 1—4, tiA—25, 34—W.

I. Evidence Generally.
I. In the absence of any agreement in writing between the 

solicitors of all parties, and subject to these rules, the witnesses at 
the trial of any action or at any assessment of damages shall lie 
examined vira rare and in open court, but the court or a judge 
may at any time for sufficient reason order that any particular fact 
or facts may bo proved by affidavit, or that the affidavit of any 
witness may bo read at the hearing or trial, on such conditions as 
the court or judge may think reasonable, or that any witness 
whose attendance in court ought for some sufficient cause to In* 
disjxmsed with be examined by interrogatories or otherwise Wore 
a commissioner or examiner; provided that, where it appears to the 
court or judge that the other part)’ bond Jide desires the production 
of a witness for cross-examination, and that such witness can be 
produced, an order shall not 1m* made authorising the evidence of 
such witness to l>e given by affidavit (/*).

J. In default actions in rent, and in references in Admiralty 
actions, evidence may l>e given by affidavit.

•'1. An order to read evidence taken in another cause or matter 
shall not be necessary, but such evidence may, saving all just 
exceptions, he read on ex farte applications by leave of the court 
or a judge, to l>e obtained at the time of making any such applica
tion, and in any other case upon the party desiring to use such 
evidence giving two «lays’ previous notice to the other parties of 
his intention to read such evidence.

4. Office copies of all writs, records, pleadings, and documents

(é) See sect. JO of the Judicature Act, 187J (.'18 <fc 110 Viet. c. 77).
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tiled in the High Court of Justice shall he admissible in evidence 
in all causes and matters and between all persons or parties, to the 
same extent as theo riginal would lie admissible.

II. Examination of Witnesses.
5. The court or a judge may, in any cause or matter where it 

shall ap]ieur necessary for the purposes of justice, make any order 
for the examination upon oath liefore the court or judge or any 
officer of the court, or any other person, and at anyplace, of any 
witness or person, and may empower any party to any such cause 
or matter to give such deposition in evidence therein on such terms, 
if any, as the court or a judge may direct.

<>. [/Vendes the form of an on 1er for a commission to examine 
witnesses.]

<iA. If in any case the court or a judge shall so order, there shall 
l>e issued a request to examine witnesses in lieu of a com
mission. . . .

7. The court or a judge may in any cause or matter at any 
stage of the proceedings order the attendance of any person for tin* 
puriHise of producing any writings or other documents named in 
the order which the court or judge may think tit to lie produced : 
Provided that no person shall be comjielled to produce under any 
such order any writing or other document which he could not be 
compiled to produce at the hearing or trial.

8. Any person wilfully disobeying any older requiring his 
attendance for the purpose of being examined or producing any 
document shall be deemed guilty of contempt of court, and may lie 
dealt with accordingly.

9. Any person required to attend for the purpose of lieing 
examined or of producing any document, shall be entitled to the 
like conduct money and payment for expenses and loss of time as 
upon attendance at a trial in court.

10. Where any witness or ]>erson is ordered to lie examined 
before any officer of the court, or before any person appointed for 
the pnr]Mise, the person taking the examination shall be furnished 
by the party on whose application the order was made with a copy 
of the writ and pleadings, if any, or with a copy of the documents 
necessary to inform the person taking the examination of the 
questions at issue between the parties.

11. The examination shall take place in the presence of the

fiarties, their counsel, solicitors, or agents, and the witnesses shall 
>e subject to cross-examination and re-examination.

12. The dcjKisitions taken before an officer of the court, or before 
any other person appointed to take the examination, shall be taken 
down in writing by or in the presence of the examiner, not 
ordinarily by question and answer, but so as to represent as nearly 
as may be the statement of the witness, and when completed shafl 
lie read over to the witness and signed by him in the presence of 
the parties, or such of them as may think tit to attend. If the 
witness shall refuse to sign the depositions, the examiner shall 
sign the same. The examiner may put down any particular ques
tion or answer if there should appear any special reason for doing 
so, and may put any question to the witness as to the meaning 
of any answer, or is to any matter arising in the course of the

8 o 2
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examination. Any questions which may be objected to shall be 
taken down by the examiner in the deposition*, ami he Hhall state 
hi* opinion thereon to the counsel, solicitors, or parties, and 
shall refer to such statement in the depositions, blit he shall not 
have power to decide upon the materiality or relevancy of any 
question.

13. If any person duly summoned by stibftana to attend for 
examination shall refuse to attend, or if, having attended, he shall 
refuse to be sworn or to answer any lawful question, a certificate 
of such refusal, signed by the examiner, shall Is- filed at the central 
office, and thereupon the party requiring the attendance of the 
witness may apply to the court or a judge ex ytarte or on notice for 
an order directing the witness to attend, or to be sworn, or to 
answer any question, as the case may be.

14. If any witness shall object to any question which may lie 
put to him liefore an examiner, the question so put, and the 
objection of the witness thereto, shall lie taken down by the 
examiner and transmitted by him to the central office to be then- 
filed, and the validity of the objection shall lie decided by the court 
or a judge.

15. In anv case under the two last preceding rules, the court 
or a judge1 shall have power to order the witness to pay any costs 
occasioned by his refusal or objection.

16. When the examination of any witness liefore any examiner 
shall have been concluded, the original depositions, authenticated 
by the signature of the examiner, shall be transmitted by him to 
the centrnl office, and then1 filed.

17. The person taking the examination of a witness under 
these rules may, and if need be shall, make a special report to 
the court touching such examination, and the conduct or absence 
of any witness or other person thereon, and the court or a judge 
may direct such proceedings and make such onler as upon tin- 
report they or he may think just.

18. Except where by this order otherwise provided, or directed 
by the court or a judge, no dejxisition shall lie given in evidence at 
the hearing or trial of the cause or matter without the consent of 
the party against whom the same may lie offered, unless the court 
or judge is satisfied that the dejHinent is dead, or lieyond the 
jurisdiction of the court, or unable from sickness or other infirmity 
to attend the hearing or trial, in any of which cases the depositions 
certified under the hand of the person taking the examination shall 
lie admissible in evidence saving all just exceptions without proof 
of the signature to such certificate.

19. Any officer of the court, or other person directed to take 
the examination of any witness or person, may administer oaths.

‘JO. Any party in any cause or matter may by tuhfxenn ad 
testificandum or duce» tecum require the attendance of any witness 
liefore an officer of the court, or other person appointed to take the 
examination, for the purpose of using nis evidence upon any pro
ceeding in the cause or matter in like manner as such witness 
would lie liound to attend and lie examined at the hearing or trial ; 
ami any party or witness having made an affidavit to lie used or 
which shall be used on any proceeding in the cause or mutter shall 
lie liound on being served with such sith/mna to attend liefore such 
officer or person for cross-examination.
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21. Evidence taken subsequently to the hearing or trial of any 
cause or matter shall lie taken as nearly as may lie in the same 
manner as evidence taken at or with a view to a trial.

22. The practice with reference to the examination, cross- 
examination, and re-examination of witnesses at a trial shall 
extend and lie applicable to evidence taken in any cause or matter 
at any stage.

23. The practice of the court with respect to evidence at a 
trial, when applied to evidence to lie taken before an officer of 
the court or other person in any cause or matter after the hearing 
or trial, shall lie subject to any s]iecial directions which may lie 
given in any case.

24. No affidavit or deposition filed or made before issue joined 
in any cause or matter shall without sjiecial leave of the court or a 
judge lie received at the hearing or trial thereof, unless within one 
month after issue joined, or within such longer time as mav lie 
allowed by sjiecial leave of the court or a judge, notice in writing 
shall have been given by the party intending to use the same to 
the ojqiosite party of his intention in that liehalf.

25. All evidence taken at the hearing or trial of any cause or 
matter may lie used in any subsequent proceedings in the same 
cause or matter.

111. SUBVŒNA.

2b to 34. [/Mi/ with the iuuiny, form, and serrice, of a snhjia-na.]

IV. Perpetuating Testimony.

35. Any person who would under the circumstances alleged by 
him to exist liecome entitled, upon the happening of any future 
event, to any honour, title, dignity, or office, or to any estate or 
interest in anv jirojierty, real or personal, the right or claim to 
which cannot by him lie brought to trial before the hajijiening of 
such event, may commence an action to perjietuate any testimony 
which may lie material for establishing such right or claim.

36. In all actions to jierjietuate testimony touching any honour, 
title, dignity, or office, or ny other matter or thing in which the 
Crown may have any estate or interest, the Attorney-General may 
be made a defendant, and in all jiroeoedings in which the deposi
tions taken in any such action, in which the Attorney-General was 
so made a defendant, may lie offered in evidence, such depositions 
shall lie admissible notwithstanding any objection to such deposi
tions upon the ground that the Crown was not a party to the action 
in which such depositions were taken.

37. Witnesses shall not lie examined to jierjietuate testimony 
unless an action has lieen commenced for the purjMise.

38. No action to jierjietuate the testimony of witnesses shall lie 
set down for trial.

ORDER XXXVIII., hr. 1-30.

1. Affidavits and Depositions.

1. Upon any motion, jietition, or summons, evidence may lie given 
bj affidavit ; but the court or a judge may, on the ajiplication



771 Appendix.

of either party, order the attendance for cross-examination of the 
perHon making unysuch affidavit.

2. Every affidavit shall he intituled in the cause or matter in 
which it is sworn ; hut in every case in which there are more than 
one plaintiff or defendant, it shall he sufficient to state the full 
name of the first plaintiff or defendant respectively, and that there 
are other plaintiffs or defendants, as the case may he ; and the costs 
occasioned hy any unnecessary prolixity in any such title shall l>e 
disallowed by the taxing officer.

3. Affidavits shall be confined to such facts as the witness is able 
of his own knowledge to prove, except on interlocutory motions, tm 
which statements as to his belief , with the grounds thereof, may lie 
admitted. The costs of every affidavit which shall unnecessarily 
set forth matters of hearsay, or argumentative matter, or copies of 
or extracts from documents, shall be paid by the party filing the 
same (c).

4. Affidavits sworn in England shall lie sworn before a judge, 
district registrar, commissioner to administer oaths, or officer em
powered under those rules to administer oaths.

5. Every commissioner to administer oaths shall express the time 
when and the place where he shall take any affidavit, or the 
acknowledgment of any deed, or recognizance ; otherwise the same 
shall not lie held authentic, nor be admitted to be filed or enrolled 
without the leave of the court or a judge ; and every such com
missioner shall express the time when, and the place where, he shall 
do any other act incident to his office.

(i. All examinations, atlidavits, declarations, affirmations, and 
attestations of honour in causes or matters depending in the High 
Court, and also acknowledgments require» 1 for the purpose of 
enrolling any deed in the central office, may lie sworn and taken in 
Scotland or Ireland or the Channel Islands, or in any colony, island, 
plantation, or place under the dominion of Her Majesty in foreign 
parts, before any judge, court, notary public, or person lawfully 
authorised to administer oaths in such country, colonv, island, 
plantation, or place respectively, or before any of Her Majesty’s 
consuls or vice-consuls in any foreign parts out of Her Majesty’s 
dominions; and the judges and other officers of the High Court 
shall take judicial notice of the seal or signature, as the case may 
he, of any such court, judge, notary public, person, consul, or vice- 
consul, attached, appended, or subscribed to any such examina
tions, affidavits, affirmations, attestations of honour, declarations, 
acknowledgments, or to any other deed or document.

7. Every affidavit shall lie drawn up in the first person, and shall 
he divided into paragraphs, anil every paragraph s$all he nutnliered 
consecutively, and as nearly as may be shall lie c mfined to a 
distinct portion of the subject. Every affidavit shall oe written or 
printed bookwise. No costs shall be allowed for any affidavit or 
part of an affidavit substantially departing from this rule.

-S. Every affidavit shall state the description and true place of 
abode of tfie deponent.

9. In every affidavit made by two or more deponents the names of 
the several persons making the affidavit shall be inserted in the

(r) See ante, p. 097.
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jurat, except that if the affidavit of all the deponents is taken at 
one time by the same officer it shall be sufficient to state that it 
was sworn by both (or all) of the “ above-named ” js.

10. Every affidavit or other proof used in Admiralty actions shall 
be filed in the Admiralty registry : every affidavit used in Probate 
actions shall be tiled in the Probate registry : every affidavit used 
on the Crown side of the Queen's Bench 1 >1 vision shall be tiled in 
the Crown Office Department: every affidavit used in a cause or 
matter proceeding in a district registry shall be filed there : and 
every other affidavit used shall be tiled in the central office. There 
shall be indorsed on every affidavit a note showing on whose behalf 
it is filed, and no affidavit shall be filed or used without such note, 
unless the court or a judge shall otherwise direct.

11. The court or a judge may order to be struck out from any 
affidavit any matter which is scandalous, and may order the costs 
of any application to strike out such matter to be paid as between 
solicitor and client.

12. No affidavit having in the jurat or body thereof any 
interlineation, alteration, or erasure, shall without leave of the 
court or a judge be read or made use of in any matter depending 
in court unless the interlineation or alteration (other than by 
erasure) is authenticated by the initials of the officer taking the 
affidavit, or, if taken at the central otlice, either by his initials or 
by the stamp of that office, nor in the case of an erasure, unless 
the words or figures appearing at the time of taking the affidavit to 
be written on the erasure are re-written and signed or initialled in 
the margin of the aflidavit by the officer taking it.

Pi. Where an affidavit is sworn by any person who appears to 
the officer taking tin* affidavit to be illiterate or blind, the officer 
shall certify in the jurat that the affidavit was read in his presence 
to the deponent, that the deponent seemed perfectly to understand 
it, and that the deponent made his signature in the presence of 
the officer. No such affidavit shall be used in evidence in the 
absence of this certificate, unless the court or a judge is otherwise 
satisfied that the affidavit was read over to and appeared to be 
perfectly understood by the deponent.

14. The court or a judge may receive any affidavit sworn for the 
purpose of being used in any cause or matter, notwithstanding any 
defect by misdescription of parties or otherwise in the title or jurat, 
or any other irregularity in the form thereof, and may direct a memo
randum to be made on the document that it has been so received.

15. In cases in which by the present practice an original 
affidavit is allowed to be used, it shall before it is used be stamped 
with a proper filing stamp, and shall at the time when it is used be 
delivered to and left with the proper officer in court or in chambers, 
who shall send it to be filed. An office copy of an affidavit may in 
all cases bo used, the original affidavit having been previously 
tiled, and the copy duly authenticated with the seal of the office.

16. No affidavit shall be sufficient if sworn before the solicitor 
acting for the party on whose behalf the affidavit is to be used, or 
before any agent or correspondent of such solicitor, or before the 
party himself (d).

(d) See Commissioners for Oaths Act, 1889 (52 Viet. c. 10), s. 1.

B/6D
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17. Any affidavit which would lie insufficient if sworn before 
the solicitor himself shall be insufficient if sworn before his clerk 
or partner.

18. Where a special time is limited for filing affidavits, no 
affidavit filed after that time shall be used, unless by leave of the 
court or a judge.

19. Except by leave of the court or a judge no order made ex 
parte in court founded on any affidavit shall be of any force unless 
the affidavit on which the application was made was actually made 
before the order was applied for, and produced or filed at the time 
of making the motion.

19a. The consent of a new trustee to act shall be sufficiently 
evidenced by a written consent signed by him and verified by the 
signature of his solicitor. . . .

II. Affidavits and Evidence in Ciumhekh.
‘20. The party intending to use any affidavit in support of any 

application made by him in chambers in the Chancery Division 
shall give notice to the other parties concerned of his intention in 
that behalf.

21. All affidavits which have been previously made and read 
in court upon any proceeding in a cause or matter may be used 
liefore the judge in chambers.

22. Every alteration in an account verified by affidavit to be 
left at chambers shall lie marked with the initials of the com
missioner or officer before whom the affidavit is sworn, and such 
alterations shall not be made by erasure.

23. Accounts, extracts from parish registers, particulars of 
creditors’ debts, and other documents referred to by affidavit, 
shall not be annexed to the affidavit, or referred to in the affidavit 
as annexed, but shall lie referred to as exhibits.

24. Every certificate on an exhibit referred to in an affidavit 
signed by the commissioner or officer before whom the affidavit is 
sworn shall be marked with the short title of the cause or matter.

III. Trial on Affidavit.
25. Within fourteen days after a consent for taking evidence 

by affidavit as between the parties has boon given, or within such 
times as the parties may agree upon, or the court or judge may 
allow, the plaintiff shall file his affidavits and deliver to the 
defendant or his solicitor a list thereof.

20. The defendant, within fourteen days after delivery of such 
list, or within such time as the parties may agree upon, or the court 
or a judge may allow, shall file his affidavits and deliver to the 
plaintiff or his solicitor a list thereof.

27. Within seven days after the expiration of the last-men
tioned fourteen days, or such other time as aforesaid, the plaintiff 
shall tile his affidavits in reply, which affidavits shall be confined to 
matters strictly in reply, and shall deliver to the defendant or his 
solicitor a list thereof.

28. When the evidence is taken by affidavit, any party desiring 
to cross-examine a deponent who has made an affidavit filed on 
behalf of the opposite party may serve upon the party by whom
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such affidavit lias been filed a notice in writing, requiring the 
production of the deponent for cross-examination at the trial, such 
notice to be served at any time before the expiration of fourteen 
days next after the end of the time allowed for tiling affidavits in 
reply, or within such time as in any case the court or a judge may 
specially appoint ; and unless such deponent is produced acordiugly, 
his affidavit shall not be used as evidence unless by the special leave 
of the court or a judge. The party producing such deponent for 
cross-examination shall not be entitled to demand the expenses 
thereof in the first instance from the party requiring such 
production.

29. The party to whom such notice as is mentioned in the last 
preceding rule is given shall be entitled to compel the attendance 
of the deponent for cross-examination in the same way as he might 
compel the attendance of a witness to be examined.

30. When the evidence under this order is taken by affidavit, 
such evidence shall l»e printed, and the notice of trial shall be giv«*n 
at the same time after the close of the evidence as in other cases is 
by these rules provided after the close of the pleadings : provided 
that other affidavits may be printed if all the parties interested 
consent thereto, or the court or a judge so order : provided also 
that this rule shall not apply in the Probate, Divorce and 
Admiralty Division to default actions in rem, or references in 
actions, or actions for limitation of liability, unless the court or a 
judge shall otherwise order.

ORDER LVIIL, hr. 11—13.
Appeals to the Court of Appeal.

11. When any question of fact is involved in an appeal, the 
evidence taken in the court below bearing on such question shall, 
subject to any special order, be brought before the Court of Appeal 
ns follows :

(a) As to any evidence taken by affidavit, by the production of
printed copies of such of the affidavits as have neon printed, 
and office copies of such of them as have not been printed :

(b) As to any evidence given orally, by the production of a copy
of the judge’s notes, or such other materials as the court 
may deem expedient.

12. Where evidence has not l>een printed in the court below, 
the court below or a judge thereof, or the Court of Appeal or a 
judge thereof, may order the whole or any part thereof to be printed 
for the purpose of the appeal. Any party printing evidence for the 
purjMJse of an appeal without such order shall bear the costs thereof, 
unless the Court of Appeal or a judge thereof shall otherwise order.

13. If, upon the hearing of an appeal, a question arise as to the 
ruling or direction of the judge to a jury or assessors, the court 
shall have regard to verified notes or other evidence, and to such 
other materials as the court may deem expedient.
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(ii.) THE BANKRUPTCY RULES, 1880 and 18<K).
17.—(1.) In the High Court the senior bankruptcy registrar, 

and in a county court the registrar, shall file a copy of each issue 
of the “ London Gazette,” and whenever the Gazette contains any 
ad\ertisement relating to any matter under the Act in such court, 
he shall at the same time tile with the proceedings in the matter a 
memorandum referring to and giving the date of such advertise
ment.

(2.) In the case of an advertisement in a local paj>or, the registrar 
shall in like manner tile a copy of the paper and a memorandum 
(which shall be in the Form No. 17ô in the Appendix) referring to 
and giving the date of such advertisement.

(3.) For this purpose one copy of each local jiaper, in which any 
advertisement relating to any matter unde the Act in such court 
is inserted, shall lie left with the registrar by the person inserting 
the advertisement.

(4.) The memorandum by the registrar shall be prima fane 
evidence that the advertisement to which it refers was duly inserted 
in the issue of the Gazette or paper mentioned in it.

17a. Where, in the exercise of their functions under the Acts or 
Rules, the lioanl of Trade or the official receiver require to inspect 
or use the tile of proceedings in any matter, the registrar shall 
(unless the tile is at the time required for use in court or by him) 
on request transmit the tile of proceedings to the Hoard of Trade 
or official receiver, as the case may bo.

HI. A subpoena for the attendance of a witness shall be issued 
by the court at the instance of an official receiver, a trustee, a 
creditor, a debtor, or any applicant or respondent in any matter, 
with or without a clause requiring the production of books, deeds, 
papers, documents, and writings in his possession or control, and 
in such subpoena the names of three witnesses may lie inserted.

HH. The court may, in any matter where it shall appear 
necessary for the purjiosos of justice, make an order for the 
examination upon oath befoye the court or any officer of the court, 
or any other person, and at any place, of any witness or person, 
and may empower any party to any such matter to give such 
deposition in evidence therein on such terms (if any) as the court 
may direct.

Oft. The court may, in any matter, at any stage of the proceedings, 
order the attendance of any person for the purpose of producing 
any writings or other documents named in the order, which the 
court may think fit to be produced.

70. Any person wilfully disobeying any subpoena or order 
requiring his attendance for the purpose of being examined or pro
ducing any document shall lx; deemed guilty of contempt of court, 
and may be dealt with accordingly.

71. Any witness (other than the debtor) required to attend for 
the purpose of being examined, or of producing any document, 
shall be entitled to the like conduct money and payment for 
expenses and loss of time, as upon attendance at a trial in court.
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72. Any party to any proceeding in court may. with the leave of 
the court, administer interrogatories to, or obtain discovery of docu
ments from, any other party to such proceeding, i ‘roceedings under 
this rule shall be regulated us nearly as may be by the Rules of 
the Supreme Court for the time being in force in relation to 
discovery and inspection. An application for leave under this rule 
may be made ex parte.

(iii.) THE COUNTY COURT RULES, 1908. 

ORDER XVI., rk. 1 22. 

lUsmvBRY AXD Inspection.

1. Any party to any action or matter may, without filing an 
affidavit, by leave of the court («), deliver interrogatories in writing 
for the examination of any one or more of the opposite parties ; 
and such interrogatories when delivered shall have a note at the 
foot thereof, stating which of such interrogatories each of such 
parties is to answer : Provided that interrogatories which do not 
relate to any question in the action or matter shall be deemed 
irrelevant, notwithstanding that they might be admissible on the 
oral cross-examination of a witness.

2. If leave is granted, an order shall be drawn up by the 
registrar and served by the applicant on the party against whom 
the order is made. Such order shall be according to the form in 
the Appendix, and shall specify the number of days within which 
the interrogatories are to be delivered by the applicant, and also 
the time within which the affidavit in answer is to be tiled.

On an application for leave to deliver interrogatories the par
ticular interrogatories proposed to Is* delivered shall be submitted 
to the court. In deciding upon such application, the court shall 
take into account any offer which may be made by the party sought 
to be interrogated, to deliver particulars, or to make admissions, 
or to produce documents relating to the subject in question, or any 
of them ; and shall also consider whether the application has l>een 
made too early in the proceedings in the action or matter, or too 
late to allow of the answers l>eing used at the hearing; and leave 
shall be given as to such only of the interrogatories submitted as 
the court considers necessary either for disposing fairly of the action 
or matter, or for saving costs.

4. In adjusting the costs of the action or matter inquiry shall, at 
the instance of any party, be made into the propriety of exhibiting 
interrogatories ; ami if it is the opinion of the registrar on taxation, 
or of the judge, either with or without an application for inquiry, 
that such interrogatories have been exhibited unreasonably, 
vexatiously, or at improper length, the costs occasioned by the 
said interrogatories and the answers thereto shall be paid in any 
event by the party in fault.

(a) By Order LV. “ court ” includes a judge or registrar exercising 
the powers of the court in chambers ns well as in open court.
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5. Interrogatories shall be according to the form in the Appendix, 
with such variations as circumstances may require.

t). If any party to an action or matter be a body corporate or a 
joint stock company, whether incorporated or not, or any other 
body of persons empowered by law to sue or be sued, whether in 
its own name or in the name of any officer or other person, any 
opposite party may apply for an order allowing him to deliver 
interrogatories to anv member or officer of such corporation, 
company, or body, and an order may be made accordingly.

7. Any objection to answer any one or more of several inter
rogatories, on the ground that it or they is or are scandalous or 
irrelevant, or not bona fide for the purpose of the action or matter, 
or that the matters inquired into are not sufficiently material at 
that stage, or on any other ground, may l>e taken in tiie affidavit in 
answer.

s. Interrogatories shall l>e answered by affidavit according to 
the form in the Appendix, with such variations as circumstances 
may require. Such affidavit shall l»e filed and a copy thereof 
delivered to the party interrogating within the time named in the 
order giving leave to interrogate.

9. If any person interrogated omits to answer, or answers insuffi
ciently, the party interrogating, after giving to such person two 
clear days' notice of the time and place at which he intends to 
apply, may apply to the court for an order requiring him to answer 
or to answer further, as the case maybe. And an order may lie 
made requiring him to answer, or to answer further, either by 
affidavit or vira vwe examination lnd'ore the court, as the court may 
direct.

10. Any ]>arty to any action or matter may, without filing any 
affidavit, apply to the court for an order directing any other party 
to the action or matter to make discovery on oath of the documents 
which an* or have l>een in his possession or power relating to any 
question therein. On the hearing of such application the court 
may either refuse or adjourn the same, if satisfied that such dis
covery is not necessary or not necessary at that stage of the action 
or matter, or make such order, either generally or limited to 
certain classes of documents, as the court may, in its discretion, 
think tit. Provided that discovery shall not 1m- onlered when ami 
so far as the court is of opinion that it is not necessary either for 
disusing fairly of the action or matter, or for saving costs. If an 
order is made it shall be drawn up by the registrar and served by 
the applicant on the party against whom the order is made. 
Such order shall be according to the form in the Appendix, and 
shall specify the time within which the affidavit in answer is to be 
tiled.

11. The affidavit to be made by a jrnrty against whom such order 
as is mentioned in the last preceding rule has been made shall 
specify which, if any, of the d<Moments therein mentioned he 
objects to prixluce, and on what grounds, and it shall lie according 
to the form in the Appendix, with such variations as circumstances 
may require. Such affidavit shall be filed, and a copy thereof 
delivered to the party who obtains the order within the time named 
in the order.

12. The court may, at any time during the pendency of any 
action or matter, order the production upon oath, by any party
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thereto, of such of the documents in his possession or power relat
ing to any question in such action or matter as the court may 
direct ; and the court may deal with such documents, when pro
duced, in such manner as may lie just.

13. Any party to an action or matter may at any time give notice 
in writing to any other party in whose particulars, notices, or 
affidavits reference is made to any document, to produce such docu
ment for the inspection of the party giving such notice, and to 
permit him to take copies thereof ; and any party not complying 
with such notice shall not afterwards be at lilierty to put any such 
document in evidence on his behalf in such action or matter, unless 
he satisfies the court that such document relates only to his own 
title, he lieing a defendant to the action or matter, or that he had 
some other cause or excuse which the court deems sufficient for 
not complying with such notice; in which case the court may allow 
the same to lie put in evidence on such terms as to costs and other
wise as the court may think tit.

14. Notice to any party to produce any documents under the last 
preceding rule shall lie according to the form in the Appendix, 
with such variations as circumstances may require.

15. The party to whom such notice is given shall, within two 
days from the receipt of such notice, if all the documents therein 
referred to have liecn set forth by him in such affidavit as is men
tioned in rule 11 of this order, or if any of the documents referred 
to in such notice have not been set forth by him in any such 
affidavit, then within four days from the receipt of such notice, 
deliver to the party giving the same a notice stating a time within 
three days from the delivery thereof at which the documents, or 
such of them as he does not object to produce, may lie inspected 
at the office of his solicitor, or in the case of bankers’ lmoks or other 
lmoks of account, or lmoks in constant use for the purposes of any 
trade or business, or in case the party is not acting by a solicitor, 
at their usual place of custody, and stating which (if any) of the 
documents he objects to produce, and on what grounds. Such 
notice shall lie according to the form in the Appendix, with such 
variations as circumstances may reouire.

lti.—(1.) If any party served witn notice under rule 13 of this 
order omits to give such notice of a time for inspection, or objects 
to give inspection, or offers inspection elsewhere than is provided 
by rule 15, the court may, on the application of the party desiring 
it, make an order for inspection at such place and in such manner 
as the court may think fit : Provided that the order shall not bo 
made when and so far as the court is of opinion that it is not 
necessary either for disposing fairly of the action or matter, or for 
saving costs.

(2.) Any application to inspect documents, except such as arc 
referred to in the particulars, notices, or affidavits of the party 
against whom the application is made, or disclosed in his affidavit 
of documents, shall be founded upon an affidavit showing of what 
documents inspection is sought, that the party applying is entitled 
to inspect them, and that they arc in the possession or power of the 
other party. The court shall not make an order for inspection of 
such documents when and so far as the court is of opinion that it 
is not necessary either for disposing fairly of the action or matter, 
or for saving costs.
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17. In any pending action or matter an order upon the lord of a 
manor to allow limited inspection of the court rolls may l>e made 
on the application of a copyhold tenant supported by an affidavit 
that he has applied for inspection, and that the same has beeu 
refused.

18. In any action against or by a sheriff or high bailiff or other 
officer discharging the like functions, in respect of any matters 
connected with the execution of his office, the court may, on the 
application of either party, order that the affidavit to lie made in 
answer cither to interrogatories or to an order for discovery shall 
tie made by the officer actually concerned.

19. —(l.j Where inspection of any business books is applied for, 
the court may, if it thinks tit, instead of ordering inspection of 
the original Ixioks, order a copy of any entries therein to lie 
furnished and verified by the affidavit of some jierson who has 
examined the copy with the original entries, and such affidavit 
shall state whether or not there are in the original book any and 
what erasures, interlineations, or alterations. Provided that, not
withstanding that such copy hasltoen supplied, the court may order 
inspection of the Ixxik from which the copy was made.

(2.) Where on an application tor an oraer for inspection privilege 
is claimed for any document, the court may inspect the document 
for the purpose of deciding as to the validity of the claim of 
privilege.

(3.) The court may, on the application of any party to an action 
or matter at any time, and whether an affidavit of documents has 
or has not lieen already ordcml or made, make an order requiring 
any other party to stat(‘ by affidavit whether any specific 
documents, to lie sjiecified in the application, are or have at any 
time lieen in his possession or power ; and if not then in his posses- 
sion, when he parted with the same, and what has liecome thereof. 
Such application shall be made on affidavit stating that in the 
belief of the deponent the party against whom the application is 
made has or has at some time had in his possession or power the 
documents specified in the application, and that they relate to the 
matters in question in the action or matter, or to some of them.

20. If a party from whom discovery of any kind or inspection is 
sought objects to the same, or any part thereof, the court may, if 
satisfied that the right to the discovery or inspection sought depends 
on the determination of any issue or question in dispute in the 
action or matter, or that for any other reason it is desirable that 
anv issue or question in dispute in the action or matter should be 
determined before deciding upon the right to the discovery or 
inspection, order that such issue or question be determined first 
ami reserve the question as to the discovery or inspection.

21. If any party fails to comply with an order to answer 
interrogatories, or for discovery or inspection of documents, he 
shall lie liable to attachment.

22. In every action or matter the costs of discovery, by 
interrogabfries or otherwise, shall, unless otherwise ordered by 
the court, lie secured in the first instance as provided by rule 23 «if 
this oriler, by the party seeking such discovery, and shall be 
allowed as part of his costs, where, and only where, such discovery 
appears to the judge at the trial, or, if there is no trial, to the 
registrar on taxation, to have been reasonably asked for.
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23 and 24. [Are us to amount of security to he paid into court and 
payment out of amount paid »?i.] .

ORDER XVIII., kb. 1, 2, Ô 22, 24- 32.

Evidence.

1. Except where otherwise provided by these rules, the evidence 
<»f witnesses on the trial of any action or hearing of any matter 
shall tie taken orally on oath ; and where by these rules evidence 
is required or permitted to be taken by affidavit, such evidence shall 
nevertheless be taken orally on oath if the court, on any applica
tion before or at the trial or hearing, so directs.

2. The judge may at any time for sufficient reason order that 
any particular fact or facts may be proved by affidavit, or that the 
affidavit of any witness may be read at the trial or hearing, on such 
conditions as he may think reasonable, or that any witness whose 
attendance in court ought for some sufficient cause to lie dispensed 
with l>e examined by interrogatories or otherwise before an 
examiner: Provided that, where it appears to the judge that the 
other party bond file desires the production of a witness for cross- 
examination, ami that such witness can be produced, an order shall 
not be made authorising the evidence of such witness to be given 
by affidavit.

3 and 4. [Deal with the issue and service of summonses to witnesses.]
5. Where a witness served with a summons containing a direction 

for the production of any documents at the trial does not produce 
the same, the judge may, upon admission or proof that the 
summons was served within a reasonable time, and that such 
documents are in the possession or power or under the control of 
the party so served, and that they relate to the matter then landing 
before him, make an order for their production by the witness, and 
may deal with them, when produced, and with all costs occasioned 
by their non-production, as may he just: Provided that nothing 
herein shall prevent the receiving of secondary evidence where 
admissible.

(i. Where a party desires to give in evidence any document, he 
may, not less than five clear days before the trial, give notice to 
any other party in the action or matter who is competent to make 
admissions requiring him to inspect and admit such document ; and 
if such other party does not within three days after receiving such 
notice make such admission, any expense of proving the same at 
the trial shall be paid by him, whatever may be the result, unless 
the court otherwise orders ; and no costs of proving any document 
shall be allowed unless such notice has been given, except in cases 
where, in the opinion of the judge at the trial, or the registrar on 
taxation, the omission to give such notice has been a saving of 
expense.

7. Notices to admit or to produce documents shall be according 
to the fonns in the Appendix, with such variations as circumstances 
may require.

An affidavit of the party, or his solicitor, or of some person in 
the permanent and exclusive employ of either of them, of the 
service of any notice to admit or to produce, and of the time when 
it was served, with a copy of the notice to admit or to produce,
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shall in all cases be sufficient evidence of the service of the notice, 
and of the time when it was served.

8. If a notice to admit or produce comprises documents which 
are not necessary, the costs occasioned thereby shall be borne by 
the party giving such notice.

9. Where any documents which would, if duly proved, be 
admissible in evidence are produced to the court from proper 
custody they shall be read without further proof, if in the opinion 
of the court they apj>ear genuine, and if no objection is taken 
thereto ; and if the admission of any documents so produced is 
objected to, the court may adjourn the hearing for the proof of the 
documents, and the party objecting shall pay the costs caused by 
such objection, in ease the documents shall afterwards be proved, 
unless the court otherwise orders.

10. Where an instrument which may be legally stamj)ed after 
its execution is produced as evidence, and the same is unstamped 
or insufficiently stamped, it shall not be received in evidence until 
the party desirous of giving the instrument in evidence produces 
to the court the receipt of the registrar for the amount of the 
unpaid duty, and the penalty payable by law on stamping the 
same, and the sum of one pound.

11. Where a party desires to use at the trial an affidavit by any 
particular witness, or an affidavit as to particular facts as to which 
no order has been made under rule 2 of this order, he may, not 
less than four clear days before the trial, give a notice, with a copy 
of such affidavit annexed, to the party against whom such affidavit 
is to be used ; and unless such last-mentioned party shall two clear 
days at least before the trial give notice to the other party that he 
objects to the use of such affidavit, he shall be taken to have 
consented to the use thereof, unless * he judge otherwise orders ; 
and the judge may make such order he may think fit as to the 
costs of or incidental to any such ol it ion.

12. All evidence taken at tin trial of any action or matter 
may be used in any subseepic mceedings in the same action 
or matter.

13. Evidence taken subsequently to the trial or hearing of any 
action or matter shall l>e taken as nearly as may l>e in the same 
manner as evidence taken at or with a view to a trial or hearing.

14. The practice with reference to the examination, cross- 
examination, and re-examination of witnesses at a trial shall 
extend and l»e applicable to evidence taken in any action or matter 
at any stage.

15. The practice of the court with respect to evidence at a trial, 
when applied to evidence to be taken before an officer of the court 
or other person in any action or matter after the trial or hearing, 
shall be subject to any special directions which may he given in any 
case.

16. Any party may, at the trial of an action or matter, use in 
evidence any one or more of the answers, or any part of an 
answer, of the opposite party to interrogatories, without putting in 
the others, or the whole of such answer : Provided that in such 
case the judge may look at the whole of the answers, and if he is 
of opinion that any others of them are so connected with those put 
in that the last-mentioned answers ought not to be used without 
them, he may direct them to be put in.
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17. Affidavits and depositions shall he read as the evidence ul' the 
person by whom they are used.

Examinations.

18. The court may in any action or matter, where it appears 
necessary for the purposes of justice, make an order for the 
examination upon oath before the court or any officer of the court, 
or any other person, and at any place in England or Wales, of any 
witness or person, and may empower any party to any such action 
or matter to give such deposition in evidence therein on such terms, 
if any, as the court may direct.

19. Where any witness or jierson mentioned in the last pre
ceding rule resides out of the district of the court, the judge may 
appoint the registrar of the court in the district of which such 
witness or person resides to take the examination.

20. The court may in any action or matter, at any stage of the

Iiroceedings, order tne attendance of any person for the purpose of 
>eing examined or of producing to or before any examiner any 
writings or other documents which the court may think tit to be 
produced, and any person served with any such order shall be 
iM>und to attend accordingly : Provided that no person shall be 
compelled to produce under any such order any writing or other 
document which he could not be compelled to produce at the trial. 
[77ie rule goes on to ftrot'vle the met Inn! of service. J

21. Any person wilfully disobeying any order requiring his 
attendance for the purpose of being examined or producing any 
document to or before an examiner shall be deemed guilty of 
contempt of court, and may tie dealt with accordingly.

22. Any person required to attend before an examiner for the 
purpose of lieing examined or of producing any document shall be 
entitled to the like conduct money and payment for expenses and 
loss of time as upon attendance at a trial in court.

23. [/‘ronV/f-a that the examiner is to he fnrnishetl with certain 
documenta.]

24. The examination shall take place in the presence of the 
parties, or their counsel or solicitors, or the agents of such solicitors, 
and the witnesses shall be subject to cross-examination and re
examination.

25. The depositions taken before an officer of a county court, or 
before any other person appointed to take the examination, shall 
betaken down in writing by or in the presence of the examiner, 
not ordinarily by question and answer, but so as to represent as 
nearly as may be the statements of the witness, and when com
pleted shall be read over to the witness and signed by him in the 
presence of the parties, or such of them as may think fit to attend. 
If the witness refuses to sign the depositions, the examiner shall 
sign the same. The examiner may put down any particular 
question or answer if there appears to be any special reason for doing 
so, and may put any question to the witness as to the meaning of 
any answer, or as to any matter arising in the course of the examina
tion. Any questions which are objected to shall l>e taken down by 
the examiner in the depositions, and he shall state his opinion 
thereon to the counsel, solicitors, or parties, and shall refer to such 

L.B. 8 P
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statement in the depositions, but he shall not have power to decide 
u]ion the materiality or relevancy of any question.

lid. Jf any person duly summoned to attend for examination or 
to produce any document refuses to attend, or if having attended, 
he refuses to Ik* sworn or to answer any lawful question, or to pro
duce any document, a certifiât© of such refusal, signed by the 
examiner, shall Ik? filed with the registrar, and thoreiqMm the party 
requiring the attendance of the witness may apply to the judge for 
an order directing the witness to attend, or to lie sworn, or to 
answer any question, or to produce such diminuent, as the case 
may Ik*.

27. If any witness objects to any question which may 1k> put to 
him before an examiner, the question so put, and the objection of 
the witness thereto, shall Ik* taken down by the examiner, and 
transmitted by him to the registrar to Ik* filed, and the validity of 
the objection shall be decided by the judge.

28. In any case under the two last preceding rules, the judge 
may order the witness to pay any costs occasioned by his refusal 
or objection.

2». When the examination of any witness before any examiner 
has Ikk-ii concluded, the original depositions, authenticated by the 
signature of the examiner, shall be transmitted by him to the 
registrar to be filed.

lU). The person taking the examination of a witness under these 
rules may, and if need be shall, make a special reinirt to the court 
touching such examination and the conduct or absence of any 
witness or other person thereon ; and the judge may direct such 
proceedings and make such order ns upon the rejiort he may think 
just

.'51. Except where otherwise provided by this order, or directed 
by the judge, no deposition shall be given in evidence at the trial 
of the action or matter without the consent of the party against 
whom the same may be offered, unless the judge is satisfied that 
the deponent is dead, or out of England and Wales, or unable from 
sickness or other infirmity to attend the trial, in any of which cases 
the depositions certified under the hand of the examiner shall be 
admissible in evidence, saving all just exceptions, without proof of 
the signature to such certificate.

112. Any oflicer of the court, or other person directed to take 
the examination of any witness or jierson, may administer oaths.

ORDER XIX., UR. 1, 2, 4, Ô, 7, », 10.
Affidavits.

1. All affidavits shall be expressed in the first person and shall be 
drawn up in paragraphs and numbered.

2. All affidavits, other than those for which forms are given in 
the Appendix, shall state the deponent’s occupation, quality, and 
place of residence, and also what facts or circumstances deposed to 
are within the deponent’s own knowledge, and his means of know
ledge, and what facts or circumstances dejKised to are known to 
or believed by him by reason of information derived from other 
sources than his own Knowledge, and what such sources are. The 
costs of every affidavit which unnecessarily sets forth matters of
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hearsay, or argumentative matter, or copies of or extracts from 
documents, shall be paid by the party filing the same.

If. [States how ajfidarits are to be intituled.]
4. It shall be stated in a note at the foot of every affidavit filed 

oil whose behalf it is so filed, and such note shall lie copied on 
every office or other copy furnished to a party.

5. The costs of affidavits not in conformity with the preceding 
rules of this order shall he disallowed on taxation, unless the court 
otherwise directs.

0. [Make» provision as to the jurat where an affidavit is mat le by two 
or more deponents.]

7. Before any affidavit is used it shall he tiled in the office of the 
registrar ; but this rule shall not hinder a judge from making an 
order in an urgent case upon the undertaking of the applicant 
to file any affidavit sworn before the making of such order, provided 
that such order shall not be issued until such affidavit has been 
filed.

S. [Proviiles that an affidavit shall not be filed if sworn before the 
party tendering/ the same or his solicitor, <6r.]

9. No affidavit or other document shall be filed or used in any 
action or matter, unless the court otherwise orders, which is 
blotted so as to obliterate any word, or which is illegibly written, 
or so altered as to cause it to be illegible, or in the body or jurat 
of which there is any interlineation, alteration, or erasure, unless 
the person before whom the same is sworn has duly initialled 
such interlineation or alteration, and in the case of an erasure 
has re-written and signed in the margin of the affidavit or 
document the words or figures appearing to In? written on the 
erasure, or which is so imperfect upon the face thereof by reason 
of having blanks thereon or otherwise that it cannot easily be read 
or understood.

10. Where an affidavit is sworn by any person who appears to 
the officer taking the affidavit to be illiterate or blind, the officer 
shall certify in the jurat that the affidavit was read in his presence 
to the deponent, that the deponent seemed perfectly to understand 
it, and that the deponent made his signature in the presence of the 
officer. No such affidavit shall lie used in evidence in the absence 
of this certificate, unless the court is otherwise satisfied that the 
affidavit was read over to and appeared to be perfectly understood 
by the deponent.

8 i* 2
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evidence on a charge of procuring, 133. 
corroboration necessary, 523.

ACCEPTANCE
of contract under Sale of Goods Act, 1711.

ACCIDENT, 1(14, 165, 456, 579.

ACCOMPLICE
is a competent witness, 202. 
evidence pf, should be corroborated, 515, 520—522. 
corroboration should go to identity of prisoner, 520. 
rule as to corroboration one of practice, not law. 515, 519. 
dying declaration by, is admissible, 88.
statement or confession by, is not evidence against fellow-prisoner, 

113, 521, 522.
acting in concert with prisoner, 74—76.

ACCORD AND SATISFACTION, 
proof of plea of payment in, 694.

ACCOUNT,
when ordered by court, entries in business books arc prim A facie 

evidence, 323, 435. 
accuracy of, may be objected to, 323. 
must be set out by executor answering interrogatories, 621. 
admissions as to accuracy of, 432.

ACCOUNT BOOKS.
entries in, made in course of business, 314, 435.

of deceased solicitors, 308, 309, 321. 
tradesmen, 322.

ACCUSED. See Prisoner.

ACKNOWLEDGMENT.
preventing period of limitation from running must be in writing and 

signed, 175, 180. 294.
of receipt of rent, is not evidence of title, 389.

landlord's title, is evidence against subsequent tenants, 312. 
conditional, of liability on bill of exchange. 431. 
written, by one joint contractor, 436. 
parol evidence as to contents of a lost, admissible, 363.

ACQUIESCENCE,
admission by, 92—95, 106. 107, 432. 
estoppel by, 468, 476—183.

( i )
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ACQUIESCENCE—TinttiHunl.
mere omission to take legal proceedings is not. 433. 
by not answering letters, 434. 
in contracts by corporations, 170.

ACQUITTAL,
proof of certificate of, 200.
bars further criminal proceedings, 460.

ACT,
continuous, 72, 73, 103.
and words forming one transaction, 68—73.
or conduct, admission by, 430—4SB.

ACT OF BANKRUPTCY,
evidence as to, when admissible. 72, 156, 237, 204. 208, 407.

ACT OF OWNERSHIP,
evidence as to. when admissible, 33, 119—123. 
lease admissible as showing, 287, 806. 
marking boundary is, 120.

ACT OF PARLIAMENT,
construction of, is for judge, 16, 542. 
rules for construction of. 573 581. 
is a public document, 247, 252.
proof of private, under Documentary Evidence Acts, 252. 
private, mny be presumed to support long possession, 4<Ht. 
lost grant will not be presumed in contravention of, 401.

ACT OF STATE, 
proof of, 248.

ADMINISTRATION,
letters of, are public documents, 248.

how proved, 257—251». 
grant of, is not proof of death, 412,

ADMIRALTY COURTS,
judgments in rem by, 67, 450, 577.

ADMISSION, 12, 420—445.
distinguished from presumption and estop|iel. 421, 422. 
discuses with proof. 420. 
is not excluded as hearsay, 304. 421. 443. 
if not operating as an estoppel, may be rebutted, 422. 

without prejudice,” 421.
proves any instrument, to the validity of which attestation is not 

requisite, 271». 
formal, 422 43n.

may not be made in criminal proceedings, 420. 
on the pleadings, 422 -424, 614. 
in answer to interrogatories. 424, 601», 610. 
on notice to admit facts, 425.

documents, 425—427. 
by solicitors, 427, 428.

fraudulent, 428 
counsel, 421». 

informal. 430 445.
shifts burden of proof, 420. 430.

( 2 )
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ADM I SSI ON—continual.
informal, may be made in criminal proceedings, when, 439,410.

as confession, 104—
Hi.

binds only parties and privies, 442.
is evidence against party making it, though it relates to 

contents of a written document. 368, 433, 444. 
is not evidence against party making it in another 

character, 421, 442.
is not admissible against another without proof of joint 

interest, 435, 430. 
can be withdrawn, 430, 446.
by acquiescence or silence, 92—95,106, 107, 431—433. 

act or conduct, 430—445. 
cestui que trust, 442. 
co-defendants in tort, 437. 
committee of lunatic, 421. 
creditor as to accuracy of account, 432, 
director of company. 438, 439. 
executors, 436.
guardian or next friend of infant, 440.
infant, 423, 440.
lunatic, 423, 440.
not answering letters, 434.
partner, 436, 436, 443.
payment into court, 423, 424.
predecessor in title, 435.
prisoner after caution, 111 116, 203. 429, 430.
soliciting false evidence, 432.
trustee, 441.
wife as to adultery. 212, 228, 229, 434, 523. 

between husband and wife, 439—411.
landlord and tenant, 312, 438, 442. 
principal and agent, 421. 428. 435, 437—44o. 

surety, 441.
ADULTERY,

parties to proceedings in consequence of, are competent witnesses,.
199, 900

what are proceedings in consequence of, 200, 201. 
questions tending to show, need not be answered. 228. 229. 
evidence of, by wife in action against the husband for necessaries.

212.

admission, 228, 229.
should be corroborated, 434. 523. 
by judgment in former action, 455.

ADVICE ON EVIDENCE, 648—652. 
AFFAIRS OF STATE, 

questions as to, 242, 243.

AFFIDAVIT.
admissibility of, in subsequent proceedings. 99. 100, 433, 434. 
may be made for affirmation, 681. 
in answer to interrogatories, 373, 424, 615. 628. 
of documents, 373, 629—632.

ftrinid facie conclusive, 642. 
further, 643.

inspection of documents referred to in, 626—628 
exhibits to, must be produced, 291.
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A FF 1 DA VIT—rout i nved.
by attesting witness to a will, 281. 
perjury in evidence on a charge of, 253. 
conics which must be verified by, 873—377. 
evidence by. 6V5—0V7.
cannot be used at trial if party entitled to cross-examine objects,

when tiled, cannot be withdrawn to prevent cross-examination, 090. 
on information and belief must state grounds thereof, 097. 
on appeal. 702, 703.
in proceedings to perpetuate testimony, till—til4.

AFFIRMATION,
in lieu of oath, 108, 217 21», 581. 
false, is punishable as perjury, 217. 
affidavit on. 581.

AGE,
evidence as to, 54. 158—ItiO, 352, 37V, 380.

AGI \ I
person contracting as principal cannot show that lie was an agent, 

l'l 183, 148
cannot deny principal's title, 42ti, 475.
confession by, cannot render principal criminally liable, 113, 114. 
presumption as to continuance of authority of, 411. 
admission by. is evidence against principal. 421, 428. 435, 437—440. 
can be Bubpœnaed to produce his principal's documents, 078. 
prima facie evidence of authority of, is sufficient. 43V. 
in answering interrogatories knowledge of agent is knowledge of 

principal. 023.
discovery of documents by agent of foreign principal suing here, 03V,

«44.
statement in writing by confidential, more than thirty years old, 

admissible. 280.
AGGRAVATION OF DAMAGES, 

evidence in, 127, 048. 
interrogatory in, til8.

ALMANAC,
judicial notice of, 147.

ALTERATION
in documents, 395, 3V0, 559, 500, 051.
of a stamped document may render fresh stamp necessary, 2VV. 

a bill of exchange or promissory note, effect of. 29V, 395, 390, 470,
500.

extrinsic evidence when admissible to explain, 180. 559. 
in wills, 258, 3V5, 559, 500.

AMBASSADOR
may give evidence as to the law of his country, 51.

AMBIGUITY,
latent, defined, 543, 550. 
patent, defined, 543, 544, 554, 555.
parol evidence admissible to explain latent, 543, 550, 557, 502.

inadmissible to explain patent, 544, 555, 502. 
of meaning of document is a question for the judge, 17.

( 4 )
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AMENDMENT
of pleadings by judge, 694.

by Court of Appeal, 694. 
of indictment by judge, 600—602.

not after prisoner’s counsel has addressed jury. 602.

ANCIENT DOCUMENTS
admissible if produced from proper custody, 16S, 276. 282 -268. 
are evidence of transactions to which they relate, 285—288. 
execution of, need not be proved, 276. 
proof of handwriting of, 47, 48.

AXTK LIT AM MO TAM,
when statements, etc., must be. 316, 319, 320, 338, 341, 350,856,357,

494.
ANTIQUARY

may give expert evidence, 45.

APPEAL
to Court of Appeal. <198—704.

further evidence in. 702. 
to Court of Criminal Appeal. 603 608.

fresh evidence in, 607, 608.
to House of Lords, 705. 
amendment on, 694.
use of judge's notes on, 605. 60S, 698, 699.

ARBITRATOR,
when a competent witness. 99. 
privilege of. 244.
power of, to summon witnesses. 660.

ARMY LIST, 349.

ARREST,
evidence in action fot illegal. 321. 
privilege of witness from, 662, 663.

ARSON.
evidence on a charge of. 129, 370. 594. 682.

ART,
expert evidence as to, 45.

ASSAULT.
evidence on a charge of, 68. 69, 359.

indecent, 34.
complaints in cases of indecent. 76 —81.

ASSIGNMENT
of copyright must lie under seal. 175. 

delientures by a company. 480. 
leases must be by deed. 174. 
personalty must be under seal. 175. 
trusts must lx* in writing, 174. 

interrogatory as to. 621.
ASSURANCE COMPANIES ACT, 1909, 

proof of documents deposited under, 762.
ATHEIST,

is now a competent witness. 198, 216—219.
( 5 )
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ATTENDANCE OF WITNESSES, 652—««6. 
at coroner’s inquest, 584. 
in the Bankruptcy Court. <154—656.

County Court, <15(1, 667.
Court of Criminal Appeal, <107, 60S.
High Court, 652—664.
Houses of Parliament, 6(10. 
winding-up of companies, 657—652. 

before arbitrator, 660.
revising barrister, 650. 

from lunatic asylum, 660. 
prison, 660, 661. 
without jurisdiction, 661, 662. 

service of subpœna for, <162, <163. 
penalty for non-attendance, 584, <163, <164. 
expenses of, 588, 664—<166, 686.

ATTESTING WITNESS
to will, evidence of, 40, 278—282. 502, 535.

one must be called to obtain probate, when, 281. 
more than one may have to be called, 280. 
may rebut presumption as to due execution. 304. 

need not be called, if attestation unnecessary, 276, 277.
document is thirty years old, 270, 282, 283,

285.
not produced after notice, 270.

to bill of sale, 278.
private documents, less than thirty years old, as required by law.

178—262.
deed, need only see delivery. 278.

must l>e called on ex parte application in lunacy, 270. 
blind, may give evidence from recollection, 282. 
handwriting of deceased, may be proved, 278, 280. 
who refuses to make proper affidavit, may be examined in open Court,

281.
AWARD.

evidence of arbitrator as to, 00.

B.
BAILEE

is estopped from denying bailor's title, 474.
ohm* of proving absence of negligence on, 154, 165, 166.

BANKER,
when bound to disclose customer’s account, 241, 376. 
duty of customer to, 460, «., 476. 
lien of, 147.
proof of entry in books of, 374—376, 650, 651. 
order to inspect books of, may be made ex parte, 374, 375. 

may issue to Ireland or Scotland, and rice rertuf, 375. 
is discretionary, 375. 
as to accounts of non-parties, 376, 650.

not to be subject to roving inspec
tion, 376.

BANKRUPT
examination of, 100, 226, 665 | 
declaration by, when admissible, 72.
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BANKKUI’T—mutinued.
domicil of, burden of proof as to, 153.
onux of proving absence of fraudulent intention on, 156, 405, 406,

435, 470.
must answer criminating questions, 655.

BANKRUPTCY,
act of, evidence as to, when admissible, 72, 156, 237, 204, 298, 407. 
admission as to, 431.
proceedings, statements on, how proved, 226.

to what extent admissible in subsequent 
proceedings, 100, 224—226. 

proof of, 256, 257.
practice as to summoning and examining witnesses.

consideration for a judgment debt may always be 
inquired into, 453. 

effect of judgment in, 451.

BAPTISM,
register of, how proved, 264—266.

is no evidence as to date of birth or identity, 264. 
copies of, must be sent yearly to registrar, 265. 

sealed, 265.
BASTARDY,

putative father is a competent witness, 209.
evidence of mother must be corroborated, 515, 518.
husband or wife cannot give evidence to establish, 73, 138, 139, 2(Mh

Ml, Î4S,
co-respondent in former divorce proceedings can, 229. 
dismissal of summons in, creates no estoppel, 461, 462.

BIBLE,
entry in family, admissible in pedigree cases. 353.

if produced from proper custody, 285.
BIGAMY,

evidence on a charge of, 156, 157, 211, «., 404.

BILL OF EXCHANGE,
presumption as to date or execution of, 391.

alteration of. 299, 395, 396, 476, 560.
payment arising from possession of, by drawer,

417.
holder of. presumed to lie for value. 160, 417. 
burden of proof in actions upon, 160, 164, 396, 417. 
estoppel against acceptor and drawer of. 475, 476. 
admission of, may estop agency being disputed, 426. 

by solicitor, 428.
stamp objection to. after admission of signature. 426. 
conditional acknowledgment of liability on, 431. 
evidence of dishonour of, 318. 431. 683. 
right to notice of dishonour of, may be waived, 431. 
evidence of conviction for forging, inadmissible in subsequent 

proceedings. 457.

BILL OF LADING,
not excepting negligence, burden of proof where goods damaged,

IIS.
to what extent conclusive evidence, 417. 418. 
parol evidence to explain, 191.

( 7 )



Index.

BILL OK SALE,
must be under seal ami registered, 174, 270. 
office copies of, 270.
affidavit of execution need not be proved. 270. 
attestation of, must be strictly proved, 278. 
evidence in action on imperfect, 555.

BIRTH,
certificate of. 250, 265, 266. 
proof of entry of. in family Bible, 285. 353. 
evidence of entry of, in midwife's books to prove date of. 308. 
entry of date of, in baptismal certificate, is not an entry in course of 

duty, 320, 321.
declaration in pedigree case admissible to prove dale, but not place 

of, 352. F

BLASPHEMY,
corroboration on a charge of, 514, n.

HOKÂ fidu traveller,
burden of proof as to, 158.

JiOXA FI DES,
is a question for jury, 602.
evidence of, in actions for false imprisonment, 58.

BOOKS
of banker, inspection of entry in, 374—376, 650, 651. 
of recognised authority, use of, by experts, 42. 52.

judicial notice of. 146. 
of tradesman. 322, 365. 376, 435, 651.

BORSTAL SYSTEM, 135.

BOUNDARY.
may be viewed. 384. 
presumptions as to, 415, 416. 
where island in river, 416. 
of metalled road, 345.
declarations of deceased persons as to, 342—348.
presentment of jury as to, 347.
of foreign states, 1*47.
marking, is an act of ownership, 120.

BREACH OF PROMISE OF MARRIAGE,
parties to actions for. are competent witnesses. 100, 2oo. 
evidence of plaintiff in action for, must be corroborated, 200, 514 —

516.
corroboration, what is, 94. 
defence of unehastity, 136.

BROKER,
evidence of opinion of, 38, 40, 44.
personal liability of, may lie proved by evidence of custom, 102.

BURDEN OF PROOF, 150—166.
shifted by informal admission, 420, 430.

presumption of law, 150, 885. 
prim# fame proof, 163—166,887, 487. 
statute, 156—159.

lies on party stating the affirmative in substance, 150, 152.
( 8 )
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BURDEN OF PROOF—««/;»««/.
in actions on bills of exchange, etc., 160, 164, 306, 417. 

for breach of covenant, 162.
in restraint of trade, 161. 

for false representations, 156. 
for infringement of patent rights, 153, 161, 162. 

trade mark, 164.
of libel, 126, 127, 136, 137, 160—161, 166, 686. 
of malicious prosecution, 155. 
of negligence, 153, 154, 165.

by a bailee, 154, 165, 166. 
where plaintiff claims aright to light, 164. 
where defendant pleads Statute of Limitations, 154. 

in bankruptcy proceedings, 156, 405, 406, 435, 470. 
in criminal proceedings generally, 155—150. 
on a charge of bigamy, 156, 167.

coining. 157.
murder or manslaughter, 165, 156, 161. 
receiving stolen goods, 155. 

under the Betting Loans (Infants) Act, 1802...158.
Children Act. 1008...150.
Cruelty to Children Act, 1004...157.
Dangerous Performances Acts, 1870 and 1807... 150. 
Elementary Education Acts, 1870 and 1873...153.
Foreign Enlistment Act, 1870...158.
(lame Act, 1831... 158.
Licensing Acts. 1872and 1874...158.
Lunacy Act, 1800...388.
Merchandise Marks Act, 1887...157.
Merchant Shipping Act, 1804...157.
Money-lenders Act, 10OO...150.
Summary Jurisdiction Act, 1870...157. 

as to admissibility of dying declaration, 84. 
facts within a party’s knowledge. 163. 
infancy, 160. 
insanity, 161, 213, 408. 
legitimacy, 160, 161. 
mistake, 408, 465. 
recitals in a deed, 161. 
stamping of documents. 207, 304,305. 
undue influence, 162, 4o8. 
wills, 162—164.

BURGLARY,
evidence on a charge of, 608, 690.

BURIAL,
register of, how proved, 265, 266.

BUSINESS BOOKS, 322, 365.
Court may order copy of entry in, 323, 376, 377,435, 651.

BYE-LAWS,
how proved, 247, 262—264, 374.

c.
CALENDAR, 34».
CAPACITY.

i«rol evidence to allow want of, admissible to defeat written contract,
131.
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Index.

CARNAL KNOWLEDGE, 
evidence on a charge of, 77. 
consent no defence, 77—79.

CAUTION,
statutory. Ill, 112.
questions after, by police, lift, 1 Hi.
by coroner, 388.

CKItTIFICATK, 
of acquittal. 25o. 

birth, 250, 2(10, 266.
Comptroller of Patent Office, 267. 
conviction, 2ft0, 25ft, 256. 
coroner, 266. 
death, 25lI. 265. 266. 
marriage, 250, 264—266, 495.

admissible in i>edigrvc cases, 355. 
notary public, 254.
President of Board of Trade. 268. 

proof of, 878, 374.

CKUTIF1E1) COPY,
when admissible. 249—251, 258. 260, 265, 266, 331, 374. 
of entry in register of baptisms or burials must lx; sealed. 265.

CESTUI QUE TRUST
admission by, 442.

CHARACTER,
general evidence as to, 34, 134—138.
representation as to. must be in writing, to found action of deceit.

IHo.
impcaching character of witness, 34, 535, 536.

not by party calling him, 500,510, 
511, 529. 630.

answer of witness as to. is generally conclusive. 537. 
of witness, may be re-established by evidence of good character, 53S. 
calling witness :is to, will not deprive prisoner of his right to the last 

word, 206, 593.
cross-examination of witness to, 595. 
evidence in actions for seduction, 186, 227.

defamation, 136. 137.

CHARITY COMMISSIONERS.
re|x»rts of, arc prima facie evidence, 257.

CHARTER,
may be proved by examined or certified copy, 251.

evidence of facts refer ml to, 306. 
evidence necessary to raise presumption of. 4o3.

CHILD-BEARING,
presumption as to. 414.

CHILD MURDER.
evidence on a charge of, 93, 94. 106, 123, 124, 240.

CHILDREN,
not necessarily incompetent witnesses. 214. 215. 
unsworn evidence of. 215, 216.
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Index.

CHI LDR EX—eonti nuwl.
must be corroborated, when. 215. 2Hi, 515, 61V.
depositions of, 334, 336.
weight of evidence of, 607.
presumption of legitimacy of. 246, 393, 398,399.
evidence on charges of offences against, 169, 213, 216, 334, 336.
meaning of term, in will, 17, 643, 553,654.

CIRCUMSTANTIAL EVIDENCE, 7, H. 488—491.

CIVIL PROCEEDINGS, 23—28, 208, 209, 609—705.

CLERGYMEN,
communications to, are not privileged, 240. 
declaration by, 311, 366.

CODICIL,
may be shown not to l>e intended to operate, 186.

COGENCY, 13—18, Dimik III., 484-581.
distinguished from relevancy, 3. 29. 140, 184. 

proof, 3, 484.
weight of evidence, 484—496.

COHABITATION,
may raise presumption of marriage. 393, 397—399.

COINAGE OFFENCES,
evidence on charges of, 35, 102, 104, 128, 594. 
burden of proof, 157.

COLLATERAL ISSUES. 118.

COLLISION, 102, 103. 274, 536.

COLLUSION,
judgment obtained by. does not act as an estoppel, 447, 451,460,463. 
witness kept away by, 97. 324. 330.
suspected, may be ground for witnesses being asked to leave the 

court, 510, 524.
suspected, in action for criminal conversation. 90, 91.

COLONIAL JUDGMENTS, 
proof of, 257.

COLONIAL PROBATES, 
proof of, 259, 260.

COMMERCIAL COURT.
rules of evidence in, 27, 28.

COMMISSION, 666—676.
granting of, entirely in discretion of court, 672. 
evidence by, when witness out of jurisdiction, <161, 662. 

when allowed, 668, <170, 671.
objection to evidence upon, must be taken at once. <172, 673. 
may be issued to Scotch or colonial court. 674, 675. 
request to foreign court in lieu of, <170. 
to ascertain foreign law, 672.

COMMON.
evidence of reputation admissible in support of rights of. 342, 346—

348. 442.
( h )



Index,

COMMON PURPOSE, 74—70.

COMMUNICATIONS
between client ami legal advisers, 210, 229—231, 288, 292. 

husband and wife, 231—241, 288, #35, #3ti.

COMPANY,
proceedings of. proof of. 374.
seal of. proof of. 202—204.
contracts by, 175—178.
transfer of shares in. must be under seal, 174.
issue of debentures by, 480, 481.
assignment of debentures by. 480.
“ certification issued by. 479, 480. 
estoppel against, 478—481.

on share certificate, 478.
in respect of securities irregularly issued, 479. 481. 

admissions by directors or agents of, when binding, 438. 439. 
winding-up of. attendance and examination of witnesses on, 057—

#69.
COMPETENCY

of witness is a question for judge, 190, 208, 220. 
accomplice, 202, 520—522. 
arbitrator, 99, 244.
atheist or non-believer, 198, 216—219. 
counsel, 230.
deaf and dumb persons, 213, 214. 
felon, 198, 500.
husband and wife, 199 205, 209—213, 586. 
idiots, lunatics, and children, 190. 213—210. 
informer. 202. 
judge, 98, 99, 244.
parties to civil proceedings, 199. 200, 221.

in actions of breach of promise of marriage, 199, 200. 
prosecutor and accused in criminal proceedings, 202—209. 
putative father in bastardy proceedings, 209. 
thief against receiver of stolen goods, 57, 58.

COMPLAINT
by prosecutrix on a charge of rape or indecent assault, etc., 77—81. 
not admissible on a charge of causing grievous bodily harm, 78.

CONDUCT,
admission by. 430—439. 
estoppel by, 448, 449, 455, 467—183. 
evidence of. to rebut presumption of legitimacy, 398. 

to show lunacy, when admissible, 33, 127. 
subsequent, when admissible, 92—100, 114, 509. 
systematic course of, when admissible, 117, 118, 123—125,

128—133.

CONFESSION,
when admissible in criminal proceedings, 104—116. 
need not be corroborated. 114. 
inducements to obtain, 94, 105—110. 
statutory caution as to, 111, 112, 203. 
voluntary, made before caution, 112.

when before committing magistrate, admissible,
111.

by silence, 106, 107.
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CON F KSSION —ront innrd.
of accomplice is not admissible against a fellow prisoner, 118,521.

522.
adultery by wife should be corroborated, 212, 484, 528. 
principal or of agent, when admissible against the other, 118, 114 

to a medical man, loti, 
third person, 107.

CONFLICT OF EVIDENCE, 505—518.

CONFLICT OF PRESUMPTIONS*. 411».

CONFLICT OF STATUTES, 578, 570.

CONSENT
in charges of rape, indecent assault, etc., 77—81. 

CONSIDERATION,
for a written contract may be proved illegal by parol evidence, 102,

108, 570.
failure of, for a written contract may be proved by parol evidence,

108.
parol evidence of valuable, for a written contract admissible, though 

not disclosed in writing, 108.
effect of receipt for, in deed, under Conveyancing Act, 484. 

CONSPIRACY,
evidence on a charge of, 74—70, 103, 210, 382.

CONSTRUCTION OF DOCUMENTS, 542—581. 
a question for the judge, 10, 542, 544, 557, 500. 
of ordinary words, 542, 544—546. 

legal words, 542, 546—548. 
foreign words, 543, 548—553.
words with technical or local meaning, 543, 548—558.

two meanings, 543, 544, 554—557. 
document as a whole, 544, 557—560. 
inconsistent clauses in document, 544. 
deeds, 608, 560.
grants and contracts, 560—571. 
indictments, 572. 
statutes, 573—581. 
wills, 661—568.

CONTINUANCE OF LIFE,
presumption as to, 155, 161, 411.

CONTINUOUS TRANSACTION,
acts and words forming one, 72, 73, 103.

CONTRACT,
meaning of, is a question for judge, 571.

particular words in, is a question for jury, 543 
by a company, 177, 178. 

corporation, 175- 177. 
local authority, 177. 

foreign, 543, 548—553. 
joint, 74, 436.
required by law- to be in writing, 175—180. 
by several connected writings, 180.
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Index,

CONT R A ( 'T—routi nurd.
under Sale of Goods Act, 17V. 180.

Statute of Frauds, 178, 17V, 190. 
written, agreement to waive or rescind may be implied, 187. 

must bo produced, 361, 362.
parol evidence as to, when admissible, 180—195, 361, 362.

document lost or withheld, 361.
*112, 8B7—372.

to annex customary incidents to, 181, 182, 
190—ltl, 550-553. 

exclude a proved custom, not admissible, 
192.

explain. 183, 542, 654.
alteration in, 186, 559. 
foreign and technical words in, 

543, 546—553, 570. 
latent, but not patent, ambiguity 

in, 189,543,544,555—557,562. 
prove antecedent oral agreement, 183.

collateral oral agreement, 188, 189. 
contract made as agent, 184, 185. 
date of, 182, 193. 194. 
facts not of the essence of, 193, 194. 
illegality of, 181, 192. 193. 570. 
invalidity of. 181, 186, 570. 
liability of defendant as guarantor, 

185.
mutual mistake in, 181. 
rescission by subsequent contract, 

182, 186—188. 
variation of, 32. 182 189,194, 570.

in equity, 183, 188. 
as a defence to specific 

performance, 187.

CONTRI BUTOR Y NKG LIGBNCK,
burden of proving, 154.

CONVERSATION
“ without prejudice,” 293, 294.

CONVICTION,
nroof of, 255, 256.
bars further criminal proceedings, 460. 
previous, of witness may be proved, 34, 535, 536.

prisoner may only be proved after verdict, 4,31, 34,594. 
cross-examination as to. when admissible, 204, 206—208. 
evidence of, not admissible in civil case, 57, 455—458.

COPY,
certified, 249—251, 258. 260—262. 275, 276, 831, 374.
examined, 249—251,253, 257—262, 331, 362, 363.
office. 249, 250, 253- 256, 260, 270.
nrnbate, of will, 257—260, 365.
inspection of, 627.
duplicate, 363, 367.
counterpart original is not, 366.
draft is not, 366.
of document, when admissible, 248—271, 289, 290, 362, 363.

( 14 )
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COPY—continued.
must show that original was in proper custody, when copy taken,

250.
of lost depositions, admissible, 831. 300, Ml. 
may have to be verified by affidavit, 373—377. 
supplied by opponents, 367, 373.
unstamped, may be good secondary evidence of lost document, 303. 
copy of a copy, inadmissible, 3(1(5.

COPYRIGHT,
proof of, 2(18, 2(13.
assignment of, must Ihj under seal, 175. 
under International Copyright Act, 208, 2(19. 
evidence in action for infringement of, 19.1, 380.

CORONER,
duty of, in cases of homicide, 583—585. 
may administer an oath, 584.

order/wmt-mortem examination of body, .184. 
attendance of witnesses before, .184.
deposition before, admissible in subsequent proceedings, 333, 334,

584.
certificate of, as to death, 2(1(5.

CORPORATION,
proceedings of, how proved, 374.
books of, how proved, 248, 2(11, 2(12. 374.
bye-laws of, how proved, 2(12—2(14.
can as a rule contract only under seal. 175—177.
may be bound by executed parol contract, 176.

COR RO BORATI ON. 514—523.
when required by law, 514—519. 

expedient, .112, 513, 519 .128.
of plaintiff in action for breach of promise of marriage, 94, 200,

514—516,
bastardy proceedings, 515, .118. 

accomplice, 515, 520 .122. 
children, 21.1, 21(1, 515, 519. 
pauper claiming a settlement, 514, u. 

on a charge of attempting to procure abortion, 523. 
blasphemy, 514. zi.
exceeding speed limit in motor car, 515, 519. 
perjury, 16, 514, 517, 518. 
personation at an election, 515, 518. 
rape, indecent assault, etc., 7(1—81, 615, 618, 519. 
treason. 514, 51(1, 617.

of confession of adultery by wife. 212. 434, 523. 
by prisoner advisable, 114.

a claim against estate of deceased person, 515, 622, 623. 
may be unnecessary, where there is confession, 114.

COUNSEL,
as witness. 23(1.
admission by, in civil cases only, 429.
may not disclose professional communications, 231 241.
opinion of, privileged from production, 290, 291, 635, (136.
objections as to admissibility of evidence by. 527.
for prosecution, duty of. 52(1.
may not comment on failure of piisoner or prisoner's spouse to give 

evidence, 204, 205.
( 15 ) 8 y 2



Indkx.

COÜNTKItPAHT OM<l INALS, 
are not copies, 366. 
notice to produce, unnecessary, 6X1.

COUNTY COURT,
proceedings in, how proved, 255. 
seal of, 855.
attendance of witnesses in, 656, 657.
power of judge of, to order attendance of witness from prison, 661. 
tle|K)sitions in. 336, n.
practice of, as to production and inspection of documents, 256, 3X4,

COURT MARTIAL ,,4‘"
evidence in, 28. 541.

COVENANT,
burden of proof in action for breach of. 162. 
in restraint of trade. 33, ltd. 
docs not create estoppel. 466.

CREDIT,
cross-examination to, 33, 34, 511, 533.

CRIMINAL APPEAL.
evidence in Court of, 603—608. 
attendance of witnesses in Court of, 607, 608.

CRIMINAL CONVERSATION, 
evidence in action for, 90, 91.

CRIMINAL PROCEEDINGS, 19—23, 6X3—008. 
distinguished from civil proceedings, 208, 209. 
functions of judge and jury in, 697—603. 
burden of proof in, 156—159. 
proof of substance of issue in, 598. 
amendment of indictment in, 600—602. 
order of, 596, 596. 
right of reply in. 592, 595, 6*96. 
depositions in, 88, 81», 320—337, 586, 587.
prisoner may give evidence for defence, 20, 203 208, 593 595.
barred by proof of previous acquittal or conviction. 460—462.
when admissions may be made in, 420, 439, 440.
estoppels do not operate in, 449.
confessions in, 104—116.
before a coroner, 333. 334, 683—585.

CRIMINATING QUESTIONS,
need not, as a rule, be answered, 204, 221—228, 333, 684, 658, 659. 
bankrupt must answer, 655.

CROSS-EXAMINATION,
necessity for, 23.
leading questions may be asked in, 532.
criminating questions in, need not, as a rule, be answered, 204, 221 —

228, 333, 584. 656, 65X, 659
irrelevant questions in, will l>c disallowed by judge, 533, 534, 6X7. 
when questions as to crime or conviction may be asked in, 34, 535,

586.
to credit, 33. 84, 511, 633.
questions us to former statements may be asked in, 536, 537.
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CROSS-EXAMINATION -cont i n m/.
as to entries in witness’s books, 138, 323. 
demeanour of witness under, 505—508. 
reckless, 138, 531.

may let in inadmissible document, 24*5.
document used by witness for refreshing memory, 

189-171.
upon affidavit of documents is not permitted, <542.
when there must be opportunity for, 82. 80. 115, 07. 00, 303, 305, 324,

328. 332—335, 403, 584, 58*5.
of witnesses to character. 595.

witness not examined in chief. 534. 
called by the judge, 535.

merely to produce a document, <552. 
who has given evidence by affidavit, <50<5. 

fellow-prisoner, 113.
parties to proceedings in consequence of adultery, 228, 220 
prisoner, 128.

by police, 114—110, 512, n. 
as to previous conviction, 2<<4, 200—208. 

prosecutrix on charge of rape or indecent assault, 33, 34, 509.

CROWN (lit A NTS, 
proof of, 251. 
estoppel by, 402.

CUSTODY,
proper, of ancient documents, 108, 270, 282- 288.
of ancient documents, which is reasonably explained, is proper, 284.
proper, of public documents, 251.

declarations as to public rights, 343. 
judge decides what is proper, 283. 
effect of producing a document not from proper, 512.

CUSTOM,
parol evidence of, admissible to explain, but not to contradict, a 

written contract, 181,182,190— 
192, 550—553. 

explain technical terms of a 
written contract, 191, 542, 543, 

54*5 -553.
determine what law applies to a 

charter-party, 551, 552. 
prove personal liability of broker, 

192.
judicial notice of, 147, 148. 
local, must be proved, 118.

cannot be proved by reference to standard histories, 349. 
of trade. <53, 117. 148, 551 -553. 

the City of London, 148. 
a manor, <53, <54, 345.

D.
DAMAGES,

when defendant may interrogate as to, <518, 
evidence in aggravation of, 127, <548.

DATE
of contract, evidence to prove, 182, 193, 194. 
presumptions as to, of document, 282, 391.

( 17 )
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Indkx.

DAT K—ronti nurd.
mistake as to, in document, may be proved by parol evidence, ‘282. 
variance as to, bet ween document inspected and document produced,

1ST.
in indictment, not generally material, 698.

DEAF AND DIM B PERSONS
are not incompetent witnesses, 218, 214.

DEATH,
certificate of, 260, 2(56, 26(5.
proof of entry of, in family Bible, 286.
presumption of, 411—414.
without issue, presumption of, 418.
as to dale of, no presumption, 412.
register of, proof of, 2(5(5, 496.
may destroy matrimonial privilege, 230, 292.
grant of letters of administration is not proof of, 412.

DEBENTURE,
estoppel against company in respect of, 480, 481. 
assignment of, by company, 480.

DECEASED PERSON,
claim against estate of, should lie corroborated, 616, 622, 623. 
declaration or entry by, against interest, 306— 31(5.

in course of business or duty, 316—323. 
deposition of. at former trial when received in civil proceedings, 99.

336, 337, 3.67. 
criminal proceedings.

88, 89, 328.
declaration or entry by, ns to public and general rights, admissible,

338—349.
in pedigree cases, 349—367.

DECLARATION,
accompanying acts, when admissible, (58—73. 
dying, 69, 81, 88, 306, 686. 
by a bankrupt, 72.

clergyman, 311, 366. 
deceased vendor, 442. 
partner, 436, 436, 443. 
tenant, 442.
testator as to his intentions, 3(53, 662, 6(53. 
trustee, 441.

DECLARATION AOAINST INTEREST, 306-316. 
admissibility of, 30(5, 307, 486.
contrasted with declaration in course of business, 317. 32<(. 
status of party making, may have to be proved, 314, 316. 
must. Im against pecuniary or proprietary interest, 807, 310—816. 
risk of prosecution is not ground for admission of, 311. 
may be oral or written. 307.

admissible, though declarant received facts on hearsay, 309. 
need not have lieen made ante litnn iintfmii, 316, 316. 
is evidence of facts contained in it, 313.
not evidence during life of declarant, unless he be a part v or a privy,

807, 309, 810.
presumption as to death of person making, 310,
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Index.

DECLARATION AGAINST INTEREST—amliuiied.
by person in possession of land, is admissible to cut down interest,

HI I, HI2.
written : we ENTRY AGAINST Intkrkkt.

DECLARATION AS TO PUBLIC AM) GENERAL RIGHTS, 338—
849.

exception to rule that hearsay is not admissible, 388. 
must have been made ante litem mot am, 838, 340, 341. 
may be oral or in writing, 343.
if in writing, must be produced from proper custody, 343, 344. 
must be clear and unambiguous, 345.

DECLARATION BY PATIENT AS TO SYMPTOMS, 358,35». 
usually made to medical man, 48, 8», 91, 358.

DECLARATION IN COURSE OK BUSINESS OR DUTY, 810—323. 
judge deeidcs admissibility of, 310. 317. 
contrasted with declaration against interest, 317, 320. 
existence of duty must be proved, 320 -322. 
need not be made ante litem motam, 319, 320. 
must be contemporaneous, 316—320.
confined to matters within duty of declarant, 310, 317, 320—322.
is inadmissible, if made on hearsay, 322.
may be oral or written, 316, 322.
is not. evidence during life of declarant. 310.
written : *ee Entry in Coursk of Businkss or Duty.

DECLARATION IN PEDIGREE CASES, 349-357. 
must be made by relative. 349, 350.

ante litem motam, 350, 350, 357. 
meaning of “ pedigree," 351. 
admissible as to date, but not place, of birth, 352, 
may be made on hearsay, 352. 353. 

oral or in writing, 353.
consist of entries in Bibles, genealogies, etc., 353—355. 

DECREE
in a possessory suit in Chancery, admissible in evidence, 05.

DEDICATION
to the public, presumption of, 400—402.

DEED,
construction of. is for the judge, 10. 500. 509.

rules for. 557. 558, 508,509. 
when grant or transfer must be by. 173, 174. 
ancient, admissibility of, 282 —288. 
burden of proof as to. 101. 
presumption as to alterations in, 395, 559, 500.

clauses in, 544, 508. 
date of. 391. 
delivery of, 394. 
execution of, 391, 393—395. 

estoppel by, 447, 448, 401 107.
not if obtained by fraud, duress, etc., 447. 400. 

effect of recitals in, 405, 400, 509.
as to infants and married women, 400, «07. 

receipt for consideration in, under Conveyancing Act, 434. 
additional consideration for. may lie proved. 193.
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I)K ED continued.
rectification of, on ground of mistake. 188. 194. 
parol evidence to vary, when admissible. 184.
secondary evidence of. admissible when original is lost or not 

produced, 362, 871.
attesting witness need only see delivery of, 278. 
must be proved by attesting witness on m parte applications in 

lunacy, 279.
attesting may operate as estoppel, 4(19.
admission of, in evidence prevent» objection to erasures, etc., 42(1,

427.
draft of, is not a copy, 3(1(1.

DEFAMATION.
functions of jury in actions of, 692, 693.
evidence of general character in actions of, inadmissible, 13(1, 137.
payment into Court in actions of, 423.
proof of malice to destroy privilege, 12(1, 127, 152, 16(1.
interrogatories in action of,(116. (117, 624.
evidence in action of, by army officer, 274, 27f>.
witness privileged from action of, 541.

See Libel : slander.
DEPOSITIONS.88, 89, 826—337, 586, 587. 

definition of, 89, .326.
under the Children Act, 1908, of children and young persons, 334,

335.
notice of intention to take, must 

have been given, 335. 
there must have been opportunity 

for cross-examination, 335.
Criminal Evidence Act, 1898, prisoner may give evidence 

on oath before magistrate, 332.
( 'r'minal l,aw Amendment Act, 1861, of deceased or absent 

witness, 88, 89, 332, 333. 
notice of intention to take, 

must have been given, 
89, 332.

there must have been 
opportunity for cross- 
examination, 89, 332, 

333.
admissible for or againsl 

prisoner, 88, 331. 
Extradition Acts and Fugitive Offenders Act, 837.

accused need not be present, 337. 
under the Indictable Offences Act, 1848...32(1 332. 

must be taken in prisoner's presence, when, 328. 
there must have been full opportunity for cross-examination,

328.
must have been signet! by witness and magistrate, 328, 330. 
illness or insanity need not be permanent, 329,330. 
should be rejected, when alleged illness is proved not to be 

serious, 329.
admissible when deponent is kept out of the way by the prisoner 

or his friends, 327, 330.
under the Merchant Shipping Act, 1894, of absent witness in both 

civil ami criminal proceedings, 
335, 836.

accused must be present, 335.
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DEPOSITIONS—rout in uni.
taken at a Coroner’s Inquest, 333, 334, 684.

prisoner probably must be present, 334, 584.
have opportunity for 

cross-examination, 
334, .‘,84.

in civil cases of witness since deceased or absent, 09, 336, 337, 357. 
under commission or letters of request, 666—676. 
in county court, 336, w. 
in Court of Appeal, 702. 

evidence on charge of perjury in, 253.
must be read over to witness and signed by him and by magistrate,

326—328, 330, 586.
for the defence, 88, 331, 332.
may be read in subsequent proceedings, if witness dies, becomes ill 

or insane, etc., 88. 80, 326 330, 335, 587. 
no other secondary evidence can be given of what the deponent said,

361.
DESKINS,

register of, proof of, 266, 267.
DIARY

may be used for refreshing memory, 171, 316.
DICTIONARY,

admissibility of, to prove sense of words, 146.
DIRECT EVIDENCE, 7, 8, 488-491.
DISCOVERY OK DOCUMENTS, 626-647.

referred to in pleadings, affidavits, etc., 626—028. 
believed to be in opponent's possession, 628, 629. 
general, 620—631. 
by affidavit, 631, 632.
marked “ private and confidential,” 640, 641.

DISCOVERY OF FACTS. .S#y Intkrko<}AT<>kiks.

DOCUMENT,
public, defined. 247, 248. 

proof of, 246—275. 
entry in, presumed to be true, 271. 
proper custody of, 250, 251. 

private, thirty years old, proof of, 282—288.
proper custody of, 168, 276, 282—288.

is for the judge, 283.
is evidence of transactions, to which it 

relates, 285- -288.
less than thirty years old, proof of, 276—282. 
proof of date of, by handwriting expert, 47, 48. 

belonging to a corporation, proof of, 261. 262. 
parol evidence inadmissible to contradict or vary, 32, 182—189, 194,

570.
admissible as to contents of, only when original is 

lost, withheld, etc., 361—363, 
367—372.

explain, 183, 542, 543, 548—557. 
alteration in, 186, 559. 
mistake in date of, 282. 
usage or custom, 543, 

548—553.
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DOCUM ENT—rent in uni.
presumption arising from proper custody of, 289.

as to alteration in, 395, 399, 559, 590, 961. 
date of. 282. 391. 
execution of, 276. 282, 391 395. 
stamp on, when not produced, 297, 393, 373,

391—399.
stamping of, after execution or at trial, 217, 295. 
sufficiency of stamp on, is for the judge, 295. 
unstamped or insufficiently stamped, is inadmissible except in 

criminal proceedings, 295. 
may be used to refresh memory, 199, 530. 

evidence of account stated, 298.
act of bankruptcy, 298. 
indej tendent fact. 297. 298.

production of original, when necessary, 277, 278, 391, 394, 950.
no notice for, need be given, 370.

by agent, 978.
though marked “ private and confidential,” 940, till, 

privileged from production, 273—275, 288—291, 932—642.
copies of, when, 927, 639.
relating solely to party’s own title, 933,

934. 
case, 934,

935.
communications between client and legal 

advisers, 290—292, 635, 936. 
prepared with a view to litigation, 

639—938.
tending to criminate, 288, 638. 
which are*the property of a third person, 

938—911.
in public interest, 273—275, 289, till, 

942.
use of, to refresh memory, 199—172. 
sealing up, til3.
secondary evidence of, 367—377. 
affidavit of, 873, 929 932, 943. 
construction of, 542—681.

is for the judge, 19, 542, 544, 557, 599. 
foreign, 543, 548—553. 
of wills and deeds, 591—599. 

grants and contracts, 669—571. 
indictments, 572. 
statutes, 573—581.

discovery of. 926—647. See Discovery ; Production,

DOCVMKNTAIIY KYIDKNCK, 8. 9, 142, 167—195, 390—377, 491—193. 
contrasted with oral, 197, 198. 
does not exclude oral, when, 191. 195. 
requires oral evidence to explain it, 191. 
no degrees of secondary, 390. 
all secondary, prima furie inadmissible, 391. 
which must lie verified by affidavit, 373 377.

DOMICIL,
of origin, presumption as to, 115. 
burden of proof as to bankrupt’s, 153.
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draft
of deed or agreement is not a copy, 366

DUPLICATE, 363, 367.

DURATION OF LIFE,
presumption as to, 15û, I til.

DY1NO DECLARATION, 60, 8| 88, 306. 585. 
admissibility of, is a question for judge. 82, 83.

burden of proof as to, 84.
admissible only in cases of murder and manslaughter, 81, 350, 585. 
death of declarant must be subject of charge, 87. 
reason for admitting, in evidence, 82 
ijMixjiima rerim should be taken down, 8ti. 
must have Ixien made in actual «langer, 83. 
hope of recovery, 83—85. 
accused need not be present, 81, 585. 
in favour of accused is admissible, 87. 
of accomplice is admissible, 88. 

wife against husband, 212.
person who would have been an incompetent witness, 88.

E.
EJECTMENT,

evidence in action of, 28(1, 287, 312, 318.

EJU8DEM (r E VER IS,
as a rule in construction of statutes, 577, 578.

ELECTION PETITION, 
judgment in rent on. 450. 
voters, register of. 260.
witnesses entitled to certificate of indemnity, 225. 

EMBEZZLEMENT,
evidence on a charge of, 35, 120. 430, 580.

ENTRY,
cross-examination as to. 138, 323.
by a deceased person, evidence as to, 288.
in account l»ook, 314, 435.

banker's books, 374—376, 650, 651.
family Bible, 285, 353. 354.
old family documents, 353.
deceased midwife’s books, 308.
private notebook of deceased tax collector, 310.
old parish rate book, 287.

2 register, proof of, 248. 374. 
rent book, 286, 312.
deceased solicitor’s books, 308, 300, 321, 322. 

stockbroker’s day-book, 322. 
surveyor's note-!xx>k, 318. 310. 

inspection of, 627.

ENTRY AGAINST INTEREST, 306—116. 
admissibility of, 806,807, 186. 
admissible, though facts received on hearsay, 300.
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ENTRY AGAINST INTEREST—continurd.
contrasted with entry made in the course of business. 814, 317. 319,

DO
status of party making, may have to be proved, 314. 315. 
must be against pecuniary or proprietary interest, 807, 310 310. 
need not have been made ante litem mot am, 315, 316. 
is evidence of all facts which it contains. 313.

not evidence during life of declarant, unless he be a party or a 
privy. 307, 308, 310.

proof of handwriting of, is unnecessary after thirty years, 315. 
by person in possession of land, 811, 312.

ENTRY IN COURSE OF BUSINESS OR DUTY, 116—823. 
judge decides admissibility of, 316. 317. 
is inadmissible, if made on hearsay. 322. 
contrasted with entry against interest, 314, 317. 319, 320. 
existence of duty must be proved, 320—322. 
is not evidence during life of declarant, 316. 
may be used for refreshing memory, 316.
must be confined to matters within duty of declarant, 316,317,320

322.
contemporaneous. 316—320. 

need not be made ante litem mot am, 819. 320. 
oral evidence to contradict or explain, inadmissible, 322, 323. 
practice as to when taking of account ordered by Court, 323.

EQUITABLE ESTATES,
as trusts of land, must be created or evidenced by writing, 174. 

ESCROW, 186.

ESTOPPEL, 446—483. 
definition of. 12, 446. 
different kinds of. 448. 449.
distinguished from admissions and presumptions, 421, 422.
has no application to criminal proceedings. 449.
binds only parties and privies, 446—450, 455, 464.
cannot be rebutted. 446.
is not a cause of action, 447, 468.
conflicting estoppels. 482. 483.
by record, 448, 449—464.

extent of, 450.
Court must have had jurisdiction, 451, 452. 
verdict without judgment creates no estoppel, 455. 
rei judicata, tests as to estoppel by, 455 457.

only on point actually decided, 457,459.460. 
does not operate where judgment was obtained by fraud, 

collusion, etc.. 447, 451, 460, 463. 
judgment in rrm, 450, 451. 

binds all the world, 450. 
examples of, 450, 451. 

judgment in nerxonam, 450, 451—462.
binds only parties and privies, 450, 451. 
judgment by consent, 453. 
against joint debtors, 454.
in civil suit is no evidence in criminal proceedings 

and vice re exit, 455—458. 
where judgment roll inaccurate, 460. 
conviction or acquittal bars further criminal proceed

ings, 460—462.
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K8TOPVKI,—evututurd.
by record, foreign judgments, 4511 452. 462—464. 

deed, 448. 4<*>4 467.
only in action based on deed, 464.
does not operate where execution of deed was obtained by 

fraud or duress. 447, 466. 
effect of recitals in deed, 465, 4M. 
must l>e certain, 465. 
infants not bound by. 466. 
married women how far bound by, 466, 467. 
against a tenant, 464, 467. 

by conduct (in /mitt), 455, 467—483.
definition of, 448, 449, 467, 468. 
from setting up statutory defences. 47». 
conduct need not necessarily be fraudulent, 470. 
by holding out, 478.

misrepresentation of present fact, 472.
must he certain, 472. 

silence or acquiescence, 468, 476—483. 
against acceptor and drawer of bill of exchange, 475,476. 

agent. 426, 475. 
attesting witness, 469. 
bailee. 474. 
liankrupt, 47».
company as to its shares and debent tires, 478—481. 
licensee, 474. 
partner, 482, 483.
tenant, arising from possession, 472, 473.

payment of rent, 473, 474.
in favour of deed or will, under which party obtained 

possession, 477.
EVIDENCE,

legal meaning of term, 1. 29.
“ that is not evidence," 2. 
different kinds of, 7—10.
does one kind exclude another, 1», 11, 143, 194, 195. 
general rules of, prevail in all Courts, 27, 28.

can be dispensed with in civil cases by consent, 27. 
conflict of, 505—513. 
weight of, 484 496.
of a particular fact, under Order XXX., r. 7...27, 377.

EXAMINED COPIES,
public records may lie proved by, 249—251, 253, 257—262, 331, 362,

363.
EXECUTION

of documents, presumption as to, 276, 282, 391, 393—395. 
of bills of sale, affidavit of, 27».

EXECUTOR,
«^mission by, is evidence against co-executors, 436.
answers to interrogatories by, 621.
judgment against, not operating as an estoppel, 456.
probate copy of will proves title of, to testator’s estate, 258, 365.
ile non tort, estoppel against, 473.

EXHIBIT,
to an affidavit must be produced, 291.
inspection of, 627, 628.
in Court of Criminal Appeal, 605, 606.

( 25 )



Index.

EXPERIMENTS,
by expert witness, evidence as to admissible, 42, 501.

EXPERT, 41—53.
competency of. is for the judge, 190, 220. 
often a partisan witness, 5ol. 508, 510. 
to explain real evidence, 381, 410.

terms in foreign language, 549. 
in foreign law, 50—53.

handwriting, 40—50. 
medical, 38, 42—44.
mercantile, commercial and professional, 44—40, 549. 
in patent, cases, 45. 

trade mark cases. 40.
EXTRACTS,

from banker’s books, 108, 305. 
public registers, 108.
State records, 108.
trading company’s books, 305.
tradesman’s books, 322, 305.

EXTRINSIC EVIDENCE,
is inadmissible to contradict or vary writing, 32, 182—189, 194, 570. 

admissible to annex customary incidents to written contract, 181.
182. 19U—192. 550 553. 

explain alteration in document, 180, 559.
latent, but not patent ambiguity, 543, 544, 

555—557, 502.
technical words, 542, 540—548, 570. 
true meaning of document, 183. 
words in foreign language, 542, 543, 648, 

549. 570.
prove collateral oral agreement, 188, 189.

contents of written document, which is lost or 
withheld. 301—303, 307—372. 

invalidity of written contract, 181, 192,

mutual mistake in a document, 181. 
new contract, 182, 180—188. 
testator’s intention, when, 501—568. 
true date of document, 182, 193, 194. 
want of consideration for written contract,

193.

F.
FACTS,

showing motive, admissible, 32.
state of mind, admissible, 125—134. 
system, admissible, 123—125.

evidence of particular, may be ordered by the Court, 27, 377.
FALSE IMPRISONMENT,

evidence in action of, 58, 70, 71, 230.
of bona fidrx in act ions for, 58.

• question of reasonable cause for, is for judge, 693.
FALSE PRETENCES,

evidence on charge of, 124. 125, 131, 132. 383, 594, 698, Col. 
right to search for goods obtained by, 589.

( 26 )
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FA LSE H R PRES K NTATI ON,
evidence in action of, 120, 155.

FAMILY BIBLE,
may bu produced by any member of family, 285. 
entries in, admissible in pedigree cases, 353.

FATAL ACCIDENTS, 46V,, 57V.

FELON,
is now a comptent witness, 198, 500.

FINES AND RECOVERIES, 
must be by deed, 173.

FISHERY,
presumption as to legal origin of, 3VV, 400. 
evidence of public right of, 340, 402. 403.

to prove personal prescriptive right of, 2N7. 
in action of trespass to a several, 05, (hi, 122. 

decree in former possessory suit admissible, 65, 66.
FLAGS,

evidence of inscriptions on, 71, 382.

FOREIGN CONTRACT,
rules for construing, 542. 513, 548, 549.

FOREIGN COURT,
request to, for examination of witnesses. 670.

FOREIGN DOCUMENTS,
official, proved by examined copy, 253.

FOREIGN JUDGMENT, 
proof of, 257.
effect of, as an estoppel, 462 -464.
may be impeached for fraud, 447, 451, 452, 463.

FOREIGN LAW.
is a question for jury, 690. 
expert evidence as to, 50—63. 
text books of, 52. 
commission to ascertain, 672.

FOREIGN STATE,
de|>ositions taken in, 337. 
interrogatories in action by, 626. 
questions as to boundaries of, 147.

FORGERY,
evidence on a charge of, 128, 129, 253, 601, 682.

of conviction for, is inadmissible in subsequent civil pro
ceedings, 457, 458.

of a bill of exchange, proof of, how far an estoppel, 475, 476.

FORMER PROCEEDINGS,
statements by third persons in, 95—100, 324—326. 
depositions taken in, 326—337.
judgments, depositions, etc., in, may be admissible as to public and 

general rights, 338.
admissions by counsel in, when admissible, 429, 430.
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FORMER PROCEEDING*—coati» uni.
judgment in, operates as estoppel, -148—4(54.
in bankruptcy, statements in, how far admissible in subsequent 

proceedings, 100, 224—22(5.

FRAUD,
will not be presumed, 404.
charge of, may be rebutted by proof of valuable consideration, 193. 
parol evidence to show, admissible to defeat written contract, 181,

prevents judgment from operating as an estoppel, 447, 431. 
deed from operating as an estoppel, 447. 
admission by solicitor from operating, 428. 

privilege as to professional communication ceases if solicitor party 
to any, 237, 238.

mua on bankrupt of proving absence of, 156, 403, 40(5, 433, 470.
in formation of a company. (559.
evidence of, in action on promissory note, 809, 310.
trade mark registration obtained by, 267.

FRAUDS, STATUTE OF,
contracts under, 178, 179, 190.
contract may be comprised in separate documents, 180. 
when parol evidence is admissible to supplement contract, 357.

FRAU DU LENT MISREI'R EHEX TAT ION 
may be proved by parol evidence, 181.

FREEHOLDS
can only be transferred by deed, 173.

G.
GENEALOGY,

admissible in pedigree cases, 353—335.

GENERAL CHARACTER,
evidence as to, when admissible, 34, 134—138, 227.

GENERAL CONDUCT,
evidence as to, when admissible to show lunacy, 33.

prove illegitimacy, 398.
system, 117, 123—133.

GOODS SOLI) AND DELIVERED,
evidence in action for, 60, 118, 317, 322, 364, 409, 471, 648, 661.

GOVERN M ENT DEl»ARTMENT,
head of, may claim privilege as to production of documents on 

grounds of public policy, 273—275, 289.

GRAND JURY,
iluty of, in criminal cases, 22.
accused cannot give evidence before, 205.
sworn to secrecy as to their proceedings, 244.

GRANT.
which must be by deed or in writing, 173—175.
ancient, is sometimes evidence of facts referred to, 285, 286, 306.
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G RANT—coniimini.
presumption of a lost, 399, 401—403.

not in contravention of an Act of Parliament,
101.

construction of, 669—671. 

GUARANTOR,
liability as, under written contract i

GUARDIAN,
at I mission by, effect of, 440.

GUILTY KNOWLEDGE, 128—131,692.

f be proved by parol evidence,

II.
//. I 11 K. 18 ( 'OHVIX 690, 691.

A1) TKSriFU I \n f 660.

n ApITITAl. rniMIVAT.
evidence on charge of being, 185, 683.

HANDWRITING,
modes of proving, 46, 47, 141, 277.

value of, 486.
expert evidence ns to, 46—50.
not necessarily by professional expert, 46.
of attesting witness, who is dead or insane, may have to be proved,

278, 280.

HEARSAY EVIDENCE, 302—359, 493. 
definition of, 11, 304, 305. 
general rule as to exclusion of, 11, 1 12, 143, 304. 
when rule may be dispensed with, 27. 
admission is not excluded as, 304. 
exceptions to general rule of inadmissibility of :— 

declarations against interest, 306—316.
as to public and general rights, 338—349. 

boundaries, 343—346. 
public highways, 347, 348. 

right of fishery, 340.
by a patient as to his symptoms, 358, 359. 
in pedigree cases, 349 - 357. 
as to inscriptions, 353—356. 
made in the course of duty, 316—323. 

depositions, 326—337. 
dying declarations. 69, 81—88, 306. 
evidence in a former proceeding, 324—326. 

admissible when part of rex gextie, 71.
to prove act of bankruptcy, 72.

statement as to capacity of signatory to contract, 
when, 72.

in action ot malicious prosecution to show reasonable and 
probable cause, when, 93.

of statement by dec vised admissible on a charge of manslaughter,

document containing, may not be used for refreshing memory, 172.
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HERALD.
communications with, are not privileged, 240.

HIGHWAY,
presumption as to dedication of, 4oo -402.

ownership of soil of, 4 Hi. 
evidence of reputation an to, 380, 347, 348.

on a charge of obstructing, 272, 330, 401.
non-repair of, 123, 203, 450, 400. 

judgment in rrm as to liability to repair, 450.

HISTORY,
admissibility of standard works of, 340.

HOLDER IN DUB COURSE,
of bill of exchange, burden of proof us to, 100, 104.

HOMICIDE,
burden of proof in, 155, 150.
dying declarations admissible only in cases of, 60, 81—88. 
presumption of malice in, 400—408. 
coroner s inquest in cases of, 583 —685.

depositions taken at, 333, 334.

HOSTILE WITNESS,
may be cross-examined by party calling him, 281.

HUSBAND,
may give evidence against wife in criminal proceedings, when, 202—

205, 210 213, 580, 595. 
civil proceedings, when, 199—201,

is not compellable to disclose communications made during marriage,
210, til, 221.288 292 

is not Itound by admissions of wife, except within scope of her 
authority, 440, 441.

evidence of, things said or written by, to wife admissible in action 
for criminal conversation, 90, 91. 

to ItAstardise offspring. 73. 138, 139. 200, 2ol, 245, 399. 
may claim privilege as to questions about adultery, 200, 228, 229.

give evidence of non-access before marriage, 245. 
declaration by, as to wife's family in pedigree cases. 349, 351. 
presumption as to marriage of, 160. DJI, 393, 397, 398. 
is accountable to wife for income of her separate estate, 477.

I.
IDENTITY,

evidence of, 250.
opinion or belief as to, admissible, 54, 378, 381.

IDIOT
cannot be a witness, 213, 214.

ILLEGALITY
proved by parol evidence will defeat written contract, 181,

INCEST,
evidence as to. by prisoner's spouse, 213.
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INCOMPETENT WITNESS,
idiots, lunatics and children, 1%, 218—816.
husband and wife in criminal proceedings, 1%, 210—213.

INDECENCY,
matters involving, questions as to, non-access, 138, 139,200, 201,245.

excluded in civil cases, 244, 245.

INDECENT ASSAVLT,
evidence on charge .......... 36.
complaint by prosecutrix, 76—HI. 
corroboration necessary, 515, 518, 519.

INDICTMENT, 
defined, 22. 
construction of, 572. 
trial of, 591—596.
functions of judge and jury on trial of, 597, 608. 
substantial averments in, must be proved, 598. 
amendment of, by judge, 600—602.
cannot be amended after prisoner's counsel has addressed jury,

602.
date in, not generally material, 598. 
evidence in Court of Criminal Appeal, 603— 608.

INDUCEMENT
to confess, 94,104—111.

INFANCY,
burden of proof as to, 160. 
defence of, 470.

INFANT,
evidence to prove date of birth of, 307, 308.

that goods are necessaries for, 691. 
is not necessarily an incompetent witness, 214—216.

bound by recitals in deed executed by guardian, 466.
admissions by guardian or next friend, 423, 440. 

in pleadings, 423.
rules of Court as to discovery, apply to, 626. 631. 
may give unsworn evidence, 215, 216.

INFERIOR COURTS,
proceedings in, how proved, 255.

INFORMER
is now a competent witness, 202.

INNOCENCE,
presumption of, 155, 403—406, 598.

INNUENDO,
evidence as to, 546.

INQUEST,
by coroner, 583—585. 
depositions taken at, 333, 334.

INSANITY,
evidence of experts as to, 38.

conduct to show, 33, 127.
in former proceedings admissible in case of permanent, 96.
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INSANITY —rout i n uni.
incom potency of witness from, 213, 214.
in absence of witness owing to, deposition may be read, 327, 321»,

330.
burden of proof as to, 1151, 213, I OS. 
presumption as to continuance of, 411.

lNsrwmoNs
on flags. 71, 382.
on tombstones, walls or rings, when admissible. 353, 355, 350, ?

IXSI'Kt TION.
of banker's 1 looks, business l>ouks. etc.. 374 377. 05», <151.

buildings, rights of way, etc.. 384, <151. 052. 
documents referred to in pleadings and aflidi 

not disclosed, (112, <143. 
confidential. <135—«137. <140. <141. 
in lunacy proceedings, till, <142. 

documents privileged from, <132—041. 
of mortgagee’s deeds, <134. 

pauper's case, <128.
will tie ordered notwithstanding lien, 639.

not be ordered against third persons, <138 —041, 645, tilti. 
to be by whom, <544, <145. 
copies of documents inspected, <143. 
sealing up parts of books or documents, <143, 044. 
effect of refusal to obey order for, 040, 047. 
in county courts, 384, 047.

INSURANCE.
policy of, opinion of broker as to, 37, 38, 40, 44.

recital in. operates as an estoppel, 400. 
misrepresentation in obtaining, 90, 358, 351». 
parol evidence to vary or explain, 183, 184, 132.

INTENTION,
is a question for jury, 032.

i to show, 128, 123.
| (resumption of. 400—408.

i bankrupt of proving absence of fraudulent. 156,405,406,435,
47».

INTERLINEATION,
in document, 335, 330, 559, 500, 651. 

will, presumption as to, 395.

INTERROGATOR IK
practice as i<>. in the High Court, 615—026 

county court, 625, //. 
bankruptcy proceedings, 055. 
the winding up of a company, 657. 

cannot be delivered without leave, 615 
security for costs must be given. 010. 
to obtain admissions, 424, 609, 610. 
in aggravation or mitigation of damages, <118. 
for the purpose of payment into Court, 018. 
must be relevant, 010. 017. 

material. 021 
not be “ to credit," 017.

“ fishing,1’ 619.
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INTERROGATORIES—
must not be as to contents of written documents, 6lit. 

scandalous, 620, 622. 
vexatious or oppressive, 621, 622. 

tend to criminate, 620.
seek to discover opponent’s evidence or witnesses, 618. 

by, but not to, the Crown, 626. 
not allowed in penal actions, 626. 
as to assignment. 621.

professional communications, solicitor need not answer, 233,
624.

in actions of defamation, 616, 617.
for money forfeited under Patents Act. 626. 

answers to, rules as to. 424. 61ft, 616,628.
admissible in subsequent proceedings. 488, 434, 625.
must be by affidavit, 424. 615, 622, 628.
objections, 620, 622.
further and better, 625.
as to information and belief. 624.
by executor. 621.

infant and guardian, 626. 
mortgagee, 621.
principal, on agent ’s knowledge, 623. 

effect of refusal to answer, <146, 647.
party may be examined viva race, 625.

ISSUE,
defined. 24. 
collateral, 117. 118. 
meaning of term in will. 554. 
presumption of death without, 413.

JOINT CONTRACTORS. 74, 436.

JOINT TORT, 74.

JOURNALS,
of the Houses of Parliament, how proved, 252.

JUDO E,
duty of, in criminal cases, 23, 205, 386, 592, 593. 597—603.

civil cases, 26, 386, 401, 143. 
is not concerned with value or cogency of evidence, 597. 
must, say whether there is evidence for the jury. 592. 
may withdraw evidence from the jury, 108, 214. 386, 688, 689. 
should not non-suit without hearing evidence, <188, 690. 
duty of. as to claim of non-disclosure on grounds of public policy,

273-275.
to construe documents, except in cases of libel, hi. 542, 571. 

direct jury on all matters of law, 23, 26, 688. 
exclude irrelevant evidence, 597. 
stop irrelevant cross-examination, 533, 534, <187. 
warn jury not to accept uncorrolxtrated evidence, when,

519-523.
witness that criminating questions need not be 

answered, 223.
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JUDO E—rout i nurd.
duty of, in actions of malicious prosecution, 093.

negligence, 691.
summing up. 28. 26.

decides admissibility of evidence. 2f», 292, 089.
dying declaration, 83, .**97. 
confession. 107, 108. Ilf*, 
entry made in course of duty, 316, 317. 

competency of witness, 196, 208, 220.
expert witness. 41.

objection to produce a document, 273—275, 289, 292, 368. 
take oath, SI7, SIS.

questions as to originality of document. 679.
proper custody of documents, 283. 
reasonableness of covenant in restraint of 

11 in lr. it!'. Ml.
reasonable time for service of notice to 

produce, 680.
secondary evidence of document, 689. 
stamping of documents, 296, 300. 

whether officer of company being wound up should attend 
as witness, 657, 658.

may not decide question of existence of stamped original if denied 
on pleadings, 679.

a case merely u|>on his own ins|>ection of real 
evidence, 381.

look at letters “ without prejudice,” when deciding questions 
as to costs, 294.

|*ower of, to amend indictment, 600—6*02.
pleadings, 694.

dispense with technical rules of evidence in civil cases,
27. 377.

order attendance of witness from prison, 660, 661. 
question witness, 540. 

judicial notice of signature of. 254. 
competency of. as a witness, 98. 99, 244.

JUDGE’S NOTES.
when admissible, 97- 99.
use of, on appeal, 605, 608, 698, 699.
judge may strike evidence wrongly admitted from, 108.

JUDGMENT,
how proved, 253—256.
foreign. 451, 452, 462—464.
of foreign or colonial Court, how proved, 257.

English Court, how proved in foreign or colonial Court, 254, 255. 
county court, how proved, 255. 
court of summary jurisdiction, effect of, 452, 453. 

in bankruptcy proceedings, effect of, 451. 
verdict without, is not judgment. 455.
in civil action is not evidence in criminal proceedings, and vire vena,

estoppel by, 447, 449—464.
in ran, binds all the world, 66—68, 450, 451, 577. 
in prrxomm, binds only parties and privies, 66—68,

450—462.
of county court, 452, 453. 
by consent, 468.
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.1UDGMENT—continued.
obtained by fraud or collusion is not binding. 447. 
judgment roll incorrect, no estoppel, 400.

JUDICIAL NOTICE,
what is the subject of, 140—149, 254, 255. 
of almanacs, 147.

books of recognised authority, 140. 
colonial law by Privy Council, 50 (w 148, 149). 
customs, when, 147, 148. 
documents of companies, 254.
London Ga:ette, 147. 
maritime laws of nations, 147. 
public statutes, 140, 147. 
royal proclamations, 147. 
rules of practice, 147.
Scotch law by House of Lords, 50. 
great and privy seals, 147. 
seal of Central Office, 254, 255.

and signatures of commissioners for oaths, 254. 
of district registry, 254.

notaries public abroad, 254.
Patent Office. 207.
Hoard of Trade, 208. 

signature of Attorney-General, 592. 
judge, 254.

status and territories of foreign sovereigns, 147. 
well-known facts, 140.

under International Copyright Act, 208, 209.

JUDICIAL PROCEEDINGS, 
proof of, 258—257.

JURISDICTION,
documents out of, 872. 
witnesses out of, 001, 602,060—070.

JURY,
duty of, in criminal cases. 28, 880. 389, 597— 003. 

civil cases, 20, 380, 401, 443. 
where presumptions conflict, 419. 

must take law from judge. 23, 20, 088. 
weigh all the evidence, 485.
watch demeanour of witnesses under cross-examination, 505—

decide credibility of witness, 089.
conflict of evidence, 509—613. 

may find verdict on evidence of one witness, 611, 515. 
act on uncorroborated evidence, when. 519, 521. 
stop case, when, 088.

apt to place too much weight on real evidence, 17, 492. 
every indictment is tried by. 597. 
construes technical phrases. 543, 550. 
reasonable and probable cause generally for, 091, 693.

skill and due diligence are questions for, 091. 
decides whether banker reasonable or not in refusing to disclose 

customer's account, 370. 
bona Jidc* is a question for, 692. 
express malice is a question for, <192. 
foreign law is a question for, 690.
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J V H Y—cont inued.
. knowledge and intention are questions for, 692. 

libel or no lilxil is a question for, 6112, till3. 
function of, on a charge of bigamy, 401. 
function of, in questions of negligence, 691, 692. 
coroner’s, 683—586.

must view the body, 584. 
of matrons. 380.

K.
KING S PRINTER’S COPY

is proof of Acts of Parliament. 249, 252.

KNOWLEDGE,
is a question of fact for jury, 692. 
proof of guilty, 125—134. *

meaning of term, before the Wills Act. 553. 
interest in, how created and transferred, 173, 174. 
contract as to. must lie in writing, 178. 557. 
trust of, must be evidenced by writing, 174.
rectification of conveyance of, on the ground of mutual mistake, 188. 
evidence in action for recovery of, 423.

LANDLORD,
is estopped from alleging want of title, 473. 
admission by tenant is not binding upon. 433, 442. 
admission by former tenant as to title of, 312. 
tenant cannot dispute title of, 472 474.

LARCENY,
evidence on a charge of. 94, 698, 699, 601. 
right of search for goods stolen, 689.

LAW,
ex|>ert opinion as to foreign, 50—53.
of another part of British dominions, how proved, 148, 149.

LAW LIST, 145.

LEADING QUESTIONS, 527 529.
may not lie asked in examination-in-chief, 527. 

sometimes be put by leave, 628. 
be put in cross-examination. 532. 

to obtain complaint from prosecutrix on charge of rape, etc., 80.
LEASE,

must lx? by deed, when, 174.
assignment of. must be by deed, 174.
operating as an estoppel, 464, 467.
construction of, 569.
counterpart of, may be admissible, 287.
admissible as showing act of ownership, 287, 306.
proved by entries of charges in books of deceased attorney, 308.
expired, may be produced from custody of lessor or lessee, 284, 285.
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LEGITIMACY.
presumption in favour of, 245, 31*3, 31*8, 31*1*.
conduct of parents may rebut or support, 73, 356, 31*8.
recognition of, by father, 356.
burden of proof as to, 160, 161.
evidence on issue as to, 73, 357.

of access and non-access, 139, 200, 201, 244, 245.
LETTERS,

presumptions as to receipt of, 144, 145, 160, 387, 388.
arising from post-mark, 31*2. 

contracts entered into by, 180. 
not answering, effect of, 434.
copy of. in letter book made in course of business admissible, 317. 
by one conspirator when admissible against the others, 74, 76. 

prisoner admissible against himself, 112. 
third persons may become admissible, 246.

be privileged, 291. 
between principal and agent, 438. 
of mother, evidence of legitimacy of child, 73. 
to Secretary of State may be privileged, 274. 
to testator, how far evidence of sanity, 59, 60. 246.
“ without prejudice,” 289, 21*0, 292, 294.
material, must be produced though marked “ private and confiden

tial," 640, 641.

LETTERS OF ADMINISTRATION, 
proof of, 218, 259. 
grant of, is not proof of death, 412.

LETTERS OF REQUEST, 666—676.
to take evidence of witness who is out of jurisdiction, 661, 662.

LETTERS PATENT, 
proof of, 251. 
create estoppel, 462.

LIBEL,
duty of judge in actions of, 16, 407, 692, 693.
burden of proof in actions of. 126, 127, 136, 137, 152, 159—161, 166,

107, 686.
evidence as to character in actions of, 136, 137, 511. n.
secondary evidence as to the, when admissible, 369, 375.
interrogatories in action of, 616, 617, 619, 623, <524.
cross-examination in actions of, 534.
payment into Court in actions of, 423.
pleas in criminal, 430.
evidence on charge of criminal, 591*.

LICENCE,
production of special, as evidence of marriage, 265, 266. 
affecting copyright, 2*58.
old, admissible to prove prescriptive right of fishery, 287. 

LICENSEE
cannot deny licensor's title, 474.

LI EN
of banker, 147.

solicitor upon document will not avail against an order for 
production, 639.
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LIFE,
presumption as to continuance of, 155, 161, 411.

LIGHT,
alleged right to, burden of proof as to, 1(54.

LIMITATIONS, STATUTE OF,
burden of proof where defendant pleads, 154.
acknowledgment, preventing period of limitation running must be in 

writing and signed, 175, 180, 294. 
benefit of, when reserved to one co-contractor or co-debtor, 436. 
evidence to defeat, in action on promissory note, 291.

LIB MOTA%
commencement of, 338, 341

LOCAL AUTHORITIES, 
contracts by, 177.

LOCAL CUSTOM
must be proved, 148, 349.

LONDON,
customs of the City of, how proved, 148. 
legal meaning of term “City of,” 547.

LOXDOX GAZETTE, 
judicial notice of, 147. 
admissible to prove bankruptcy, 25G.

LONG POSSESSION,
presumptions arising from, 399—403.

LOST DOCUMENT,
secondary evidence admissible as to contents of a, 362. 363. 
search for, must be proved, 3(57—369.

LOST GRANT,
presumption as to, 399, 401—403.
not in contravention of Act of Parliament, 401.

LOST WILL,
secondary evidence admissible as to contents of a, 3(53, 565. 
presumption as to, 394, 409.

LUNACY,
evidence of conduct to show, 33, 127.

experts as to, 38, 44. 
burden of proof as to, 161. 213. 388, 408. 
presumptions under Act of 1890...410. 
presumption of continuance of, 411. 
inspection of documents in, (541, 642.
attesting witness must be called on e.r parte application in, 279. 

LUNATIC,
as a rule, an incompetent witness, 19(5, 213—216. 
attendance of. from asylum, how procured, (560. 
is not bound by admissions in pleadings, 423, 440.

by committee, 421, 440.
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M.
MAGISTRATS,

presumption as to appointment of, 391. 
estoppel in favour of. 157.
depositions must lie taken in presence of, 88, 326. 
must sign de|M)sitions, 328, 33u.

warn prisoner as to making statements. Ill, 112.

MALICE,
is a question for jury, 892, <193. 
in cases of homicide, 135, 156, 599.

actions for libel, 128. 127, 152, 188. 
of witness, 507.

MALICIOUS PROSECUTION,
evidence on a charge of, 93, 155, 238, 244. 
question of reasonable cause for, is for judge, 893.

MANOR,
Ifuoks of. how proved, 248, 272. 
evidence as to customs of a. 83, <14, 345. 
presumption of a grant of the. 401. 
evidence as to the waste of a, 313, 345—347.

to prove right of way over a, 340, 345. 
hearsay evidence as to boundaries of a, 342. 348—348.

MANORIAL RIGHTS,
evidence as to, 119—123, 340, 345, 599.

MANSLAUGHTER,
burden of proof on a charge of, 155, 158. 
charge of, on coroner’s inquest, 333, 334, 505. 
dying declarations admissible on a charge of, 81—88. 
hearsay evidence of statement by deceased admissible, 89.

MAP,
general rules as to admissibility of, 349, 384. 
to prove boundaries, 343, 344.

manorial rights, 345. 
road or highway, 272, 339.

MARRIAGE,
proof of, 194, 284—288, 488.

entry of, in family Bible, 285.
register, 250, 284—288. 495. 

declaration by deceased clergyman as to, 311, 355. 
presumption in favour of, 180, 161, 393,397, 398.

a foreign. 393.
special licence as evidence of, 265. 266. 
may be solemnised in a dissenting chapel, 284, 265. 
certificate of, may be evidence in pedigree cases, 355. 
communications during, are privileged, 210, 229—231, 288, 292. 
as valuable consideration supporting written contract, 193. 
contract in consideration of, must be in writing. 178.

MATERIAL ACT,
words accompanying, 68—73.
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MATRIMONIAL COMMUNICATIONS, 
privilege as to, 210, 229—231, 288, 292.

MEDICAL EXPERT, 38, 42—44.

MEDICAL MAN, 
confession to, 106.
statements to, by patients as to their symptoms, 43,89—91,308,

359.
communications to, are not privileged, 239, 240. 
presumption against, in case of gift to, 405.

“ MEDICAL REGISTER," 145.

MEMORANDUM,
use of, to refresh memory, 169-—172.
must have been made shortly after the event, 169.
under Hale of Goods Act, 179, 180.

Statute of Frauds, 178, 179.

MERCANTILE AND COMMERCIAL EXPERT, 38, 44—46.

MISPRISION, 
of felony, 583.

MISREPRESENTATION, 
relief against, 181, 192. 
contract procured by, may be avoided. 90. 
estoppel may arise from, 467, 468, 472.

MISTAKE,
burden of proof as to, 408, 465. 
rectification of, in conveyance, 188.
parol evidence of, as to date of document is admissible, 182,193,194.

to show mutual, admissible to defeat written contract,
181.

MITIGATION OF DAMAGES, 
evidence in, 648. 
interrogatory as to, 618.

MODEL, 380. 384.

MONTH,
meaning of term, 548, 550, 661.

MORTGAGEE,
production of title deeds by, 631.

MOTION IN ARREST OF JUDGMENT, 603.

MOTION TO QUASH, 603.

MOTIVE
of prisoner, 32, 125—134. 

witness, 499, 503, 606, 606.

MOTOR (’All,
evidence on charge of driving to public danger, 133, 683. 
corroboration necessary on charge of exceeding speed limit, 615, 519.
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MURDER,
burden of proof on a charge of, 1 56, 15*5, KM. 
charge of, on coroner's inquest, 333, 334, 585. 
circumstantial evidence on a charge of, 8. 
confession of, when admissible, 110, 111. 
dying declarations, admissible, 81—88. 
ni child, 98, 94,1 (hi, 12», 124. 24(1. 
by poisoning, what evidence admissible, 35, 43, 121». 
evidence on charge of, where prisoner has already been tried for 

robbing deceased, 325.
hearsay evidence of statements by deceased, inadmissible, 69.

N.
NAVY LIST, 84».
NECESSARIES,

for infant, is a question for jury, 691.
evidence of wife as to her adultery in actions for, 212.

NEGLIGENCE,
burden of proof as to, 153, 154, 165. 
when presumed, 166. 
how far a question for jury, 691, 692. 
evidence on action for, 309, 471.

NEPHEW,
meaning of term in will, 554, 667.

NEW TRIAL,
grounds for moving for, 698—704.

NEWSPAPER PROPRIETORS,
Register of, 145.

NICKNAMES,
in will, 563, 566.

NIECE,
meaning of term in will, 554, 562, 567.

NON-ACCESS,
can only be proved in Divorce Court, 139, 200, 201 (we 244, 245),

398, 399.
NON-EXPERT OPINION,

when admissible, 54, 55, 502.

NON-JUDICIAL RECORDS, 
how proved, 260, 261.

NON-PAROCHIAL REGISTERS, 
how proved, 265.

NON-REPAIR OF BRIDGE.
evidence on a charge of, 203, 342, 348.

NON-REPAIR OF HIGHWAY.
evidence on a charge of, 123, 203, 450, 460.

NOTARY PUBLIC,
seal of, judicial notice of, 254.
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NOTICE OF ACTION, 683.

NOTICE OF DISHONOUR, 
right to, may be waived, 431. 
need not be produced, 683.

NOTICE TO ADMIT FACTS, 
admissions on, 425. 
practice as to, in High Court, 425.

NOTICE TO INSPECT AND ADMIT DOCUMENTS, 676 -684. 
admissions on, 425—427.
practice as to, in High Court, 425, 426, 627, 628.

NOTICE TO PRODUCE DOCUMENTS, 676-684. 
practice as to, 367, 676—678. 
must be in writing, 679. 
form of, 679, 680.
may be served on party or on his solicitor, 679.
must be served within a reasonable time before trial, 367, 369, 680.
question of what is a reasonable time is for the judge, 680.
proof of service of, when essential, 676, 677, 681.
effect of refusal to obey, after service, 279, 280, 369, 628.
need not lie given by party holding duplicate or counterpart, 366,

181,
in action to recover a document, 682, 683. 
if document is a notice, 683.

admittedly lost, 683, 684. 
an agreement by sailor with 

master of ship, 684.
original is immovable, 382—384, 683, 684. 

must be given, if document alleged to have l>een destroyed, 868.

NOTICE TO QUIT,
proof of service of, 318, 821, 323.
not objected to, is evidence of commencement of tenancy, 433. 
notice to produce, unnecessary, <183.

NUISANCE,
evidence on a charge of, 203, 583.

o.
OATH,

statements not on, when admissible, 76—88, 112, 308—323, 338, 359. 
affirmation in lieu of, 198, 217—219, 581. 
solemn promise and declaration in lieu of, 217.
Scotch, 219.
binding in form which deponent declares to be so, 219. 
depositions must be made on, 89, 328. 
coroner may administer, 584.
of secrecy, evidence in violation of, when admissible, 111.

OFFICE COPY,
when admissible, 249, 250, 253 -256, 260, 270.

OFFICIAL PUBLICATIONS, 349, 374.

OFFICIAL RECEIVER, 
report of, admissible. 257.
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OFFICIAL SEALS,
need not be proved, 146.

OMNIA PRÆ8U MUNTUR CO NTH A SPOLIATOR EM, 384, 408
—410.

OMNIA PRÆSUM UNTUR RITE ESSE ACTA, 162, 390.

ONES PllOBANDI: see Burden of Proof.

OPINION,
of third persons, experts, etc., evidence of, 37—55, 526. 
as to identity, 54.

condition of person or thing, 54. 
admissible though not on oath, to prove public right, 339. 
of counsel privileged from production, 290, 291, 635, 636.

ORAL EVIDENCE, 8, 9, 142, 167—172, 180—195, 491—493. 
contrasted with documentary, 167. 168. 
when not excluded by documentary, 194, 195. 
secondary (hearsay), 302—359. 
different degrees of secondary, 360. 
required to explain real evidence, 378, 381. 491.

documentary evidence, 491.

ORDER OF SPEECHES, etc.. 
in criminal proceedings. 595. 596. 

civil proceedings, 685—688.

ORDERS OF THE CO CRTS, 
how proved, 253, 255.

ORIGIN,
presumption as to domicil of, 415.

of lawful. 399—403.

ORIGINAL DOCUMENT,
production of, when necessary, 247, 253, 277, 278, 364.

OVERT ACT,
corroboration of evidence as to, 617.

OWNERSHIP,
evidence as to acts of, when admissible, 33, 119—123, 287, 306.

P.
PARDON,

proof of, 251.
prevents privilege as to criminating question from arising, 222,

223.
PARISH,

books of, admissible as to practice of parish, 63. 
entries in parish rate books admissible, 287. 
hearsay evidence as to boundaries of, admissible, 342.

PARISH REGISTERS, 
proof of, 264—266.
parish clerk proper custodian of, 264.
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I* ARMAMENT,
Acts of, construction of, 573, 581. 

proof of, 247, 252.
Journals of Houses of, proof of. 252.
how far member of, may prove proceedings. 243.
attendance of witness before Houses of, tiliO.

PARLIAMENTARY PAPERS, 
proof of, 252.

PAROL EVIDENCE,
as to lost documents, 302. 303, 307—30V.

written contract, when admissible, 180—1V5. 
So’ EXTRINSIC EVIDENCE.

PARTS KR,
declaration or admission by one, is evidence against all, 435, 430,

443.
liability by estoppel, 482, 483.
representation of, though tortious or fraudulent, binds co-part tier,

lit',.
interrogatories by wife of deceased, <121. 
production of partnership books by, 040.

PARTY,
competency of, in civil proceedings, 199, 221.

criminal proceedings, 202—20V.

PASSING OFF GOODS,
evidence in actions for, 40.

PATENT,
registers of, proof of, 200, 207.
action for infringement of, evidence in, 456, 458, 45V.

by experts, 45, 645. 
burden of proof in, 153, 101, 102. 

money forfeited under Patent Act. interrogatories in, 621 
construction of specification of, is a question for judge, 45. 
infringement of. is a question for judge, 45. 
cstopjtel of licensee of. 474.
on petition for revocation, patentee not estopped by previou 

judgment, 456, 458, 459.

patent office,
seal of, is judicially noticed, 207.

PATERNITY,
name of father in register of births is no evidence of, 321.

PATIENT,
statement by, as to symptoms to medical man. 43, 8V—VI, 358, 35V.

PAUPER,
claim of, to a settlement, must be corroborated, 514, n. 
evidence of settlement of, 287, 288, 311, 312, 431, 437. 
order adjudicating on settlement of, is a judgment in rent, 450, 451. 
case laid by, before counsel, cannot be inspected, 628.

PAYMENT,
proof of, 141, 435, 439, 694.
effect of, by one joint contractor, 430.
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35, 4M, 
443.

partner,
4M.

PAYMENT INTO COP HT,
effect of, as an admission, 423. 424.

estoppel, 458, 454. 
interrogatories for purpose of, til8.

PEDKiHKE,
definition of. 351.
hearsay evidence of, 349 -357.
declarations as to, 349—357.

must be made ante litem motam. 350, 35(1, 357. 
by a relative, 349, 350.

admissible as to date, but not place, of birth, 352. 
evidence of up-bringing in cases of, 356. 
entries in public documents as to, 265. 
certificate of marriage admissible to prove, 355.

PENALTY.
evidence in action for a, 208, 209, 221, 227, 228, 275, 626.

PERJURY,
evidence on ft charge of, 98, 99, 217, 253, 391, 600, 601. 682. 
corroboration necessary as to falsity of statement sworn to. 15, 514,

517, 518.
what may be, 500.
charge of, by order of judge, 691.

POPKTUATK TKSTIMONY,
depositions taken to, 88, 89, 332. 833. 
affidavits to, 611 614.

in,621

previou

, 359.

0, 451

“PKHSON IN AUTHORITY,’* 
who is, 105—110, 114 -116.

PERSONATION.
corroboration necessary on a charge of, 515, 518.

PHOTOGRAPH,
when admissible, 365, 366, 380, 644.

PLAN, 380, 384.

PLEADINOS,
admissions on. 422—424, 614. 
amendment of, rules as to, 694.
documents referred to in, must be produced, 291, 626—628. 

POISON! NO.
evidence in charge of, 35, 43, 129, 359.

POLICEMAN,
statements to, or in the presence of, when admissible. 105, loti, lot»

-111.
duty not to interrogate accused, 114—116, 512. n. 
power of, to search, 20, 21, 588—591.

POLL HOOKS. 269.

POSSESSION,
of goods recently stolen, 155, 389,390.

POSTINfl A LETTER.
proof of, 144, 145, 160, 387, 388.
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rOST-MAIlK,
proof of. presumption arising from. 392.

1‘llKAMIlLK.
of statute, may be used in construing, ‘>75.

PKKDKCKSSOltS IN TITLK.
evidence in former action between, 324. 325. 
admissions by. 435.
estoppel by judgment between, 45o, 451.

l'ltKHCUimVK ItKiHTs, 
proof of, 341, 342.

PHKSl’MmON, 385 419. 
defined, 385—387.
tlistinguished from admissions and estoppels, 421, 422.

prima fane proof, 387—390. 
different kinds of, 11, 12, 386. 
of fact is a mere argument, 386.

law, irrebuttable, is no presumption. 386. 
conflicting, 419.
shifts burden of proof, 159, 385.
of continuance of existing state of things, 411—415, 443. 

authority of an agent. 411. 
insanity. 411. 
seisin of an estate, 411. 

innocence, 155, 403—406, 598. 
intention, 406—40H.

of natural consequence of act, 406 408.
lawful origin, 399—403. 
regularity, 390—399.

in favour of marriage and legitimacy, 16o. 161.245.393,
8V7

ngainst a wrong-doer, 384, 408—4M.
bankrupt, of intent to defraud creditors, 156. 4o5. 4ob, 435,

170.
bailees, 165, 166.
those having influence over others, 102, 405. 
trustees for sale, 405.

ns to alterations in deeds, wills, am I bills of exchange. 299, 3*95, 396,
176, 560.

appeal, 396.
authority of solicitors, 427. 
bills of exchange, 160, 391, 417. 

lading, 417.
bond given during cohabitation, 418.
boundaries, 415, 416.
child-bearing, 414.
clauses in a deed or will, 544, 568.
dates of documents, 282, 391.
domicil of origin, 415.
due appointment of public official, 315.
execution of deeds and wills, 282. 391, 393—395.
full age of contracting party, 160.
lost wills. 394, 409.
persons acting in a public capacity, 161, 391. 
promissory notes. 417. 
juojierty in bed of stream, 416.

soil of highway, 416.
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rHKKUMmOX-iwatamwI.
ms to receipt of letters posted. 144, 143, 14*0, 1187, 388. 

sanity, 161, 213. 4o6, 411.
stamping of documents not produced. 297, 363. 373. 394. 393. 

arising from long enjoyment of property, 399—403.
possession of goods recently stolen, 129—131, 163, 389,

390
proper custody of document, 280. 
receipts for rent, 388. 389, 473, 474. 

in actions for libel, 139. 160, 4u7. 
charges of bigamy, 136, 137, 404.

sending betting circulars to infants, 138. 
of death. 411—414.

a> to date of, none, 412, 418. 
without issue, 413. 
of declarant against interest, 31 o. 

fraud, none, 404, 405. 
life. 155, 161, 411.
a lost giant or dedication. 399. 401—403. 
negligence (/rx iy*<t loquitur), 165. 
ownership arising from possession of land, 311,395. 
survivorship, 414. 

under the Lunacy Act, 1890...410.
refusal to produce documents on notice raises no presumption as to 

contents, 410.
claim of privilege mises no adverse presumption, 410. 
as to ademption, advancement and satisfaction, none, 418.

PREEMPTIVE EVIDENCE: wr PMiu.i Facik Proof.
PREVIOUS CONVICTION, 

of witness, 34, 535, 536.
prisoner, evidence of. only admissible after verdict, 4, 31. 34. 594. 

cross-examination as to, when admissible, 204, 206—208.
PRIEST.

not com|>ellcd to disclose communication, 24o.
FMMÀ F i(’/F PROOF,

distinguished from presumption, 387 390. 
shifts burden of proof, how far, 163—166, 387, 487. 
as to age. 158, 159. 1 

negligence, 165.
by a bailee. 165, 166. 

posting a letter, 144, 145, 160, 387, 388. 
of agency, 439.

service of notice to produce, 681. 
receipt for rent is, of former payments, 388, 389. 
when account is ordered to be taken by Court, 323.
*• Law List,"’ 145.
*• Medical Register,” 145.
“ Register of Newspaper Proprietors," 145.

PRIMARY EVIDENCE, 9, 10, 18, 142, 143,150,861,365,366,493—196. 
PRINCIPAL.

admission by agent is evidence against, 421. 428, 435, 437 440. 
confession by agent is not evidence against, in criminal cases. 113,

114.
person contracting as, cannot show that he was an agent, 184. 185,

548.
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PKI I PAL—continued.
admission by, not evidence against surety. 441. 
must use agent's knowledge in answering interrogatories. 623. 
when non-repudiation of agent's unauthorised act binds. 432. 
agent cannot deny title of. 426. 47.*.

PRISONER,
evidence of previous conviction of. can onlv be given after verdict,

I. 81. 34. 694.
statement by, admissible against him, 111, 112, 114 Ilf., 203, 429,

430, f,|2,*., 5142.
must be cautioned as to, 111, 112, 203. 42V. 

confession by, 20, 104- 111.
is a competent witness for defence, 20. 203—208, 593—59.*.. 
cross-examination of. as to previous convictions. 204. 200—208. 
may not give evidence before grand jury, 205. 
evidence against, by wife, 212. 213. 595.*
Pom- Prisoners’ Defence Act. 1905...205. 587.
must Ik- present when depositions taken at a coroner's inquest, 333,554.

under the Indictable Offences 
Act, 1848...328. 

Merchant Shipping 
Act, I8V4...555.

represented when deposition* taken under the Criminal Law 
Amendment Act. 1867...

taken under the children Act.
190S...555.

need not be present when depositions taken under the Extradition 
Act and Fugitive Offenders Act, 557.

PRIVATE DOCUMENTS,
less than thirty years old, requiring attestation, proof of. 278—2*2 

not requiring attestation. 276—278. 
thirty years old, proof of. 282—288.

presumption as to date of, 282. 
proof of proper custody of, 282 288. 

may have to lie stamped. 277, 278. 
presumption as to execution of. 391.
marked “private and confidential*' may have to be pm I need. 640,

641.
PRIVIES.

different kinds of, 442.
to a conspiracy, evidence as to, 74 76.
parties to a former action. 95 loo. 524 326.
declarations of living, admissible, 310.
admissions bind. 442.
estoppels bind, 446—450, 455. 464.

PRIVILEGE,
cannot be claimed, until witness is sworn, 222.
may be waived. 224. 233.
censes, when reason for it censes. 228.
“once privileged, always privileged.*' 232. 233. 275. 290. 636. 
claim of, creates no unfavourable presumption, 410. 
of arbitrator. 244.

witness as to criminating questions. 204, 221—228.
documents, 288. 638. 

degrading questions, 227.
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PRIVILEGE—ru nt iiun'd.
of witness no grounds of public policy, 220. 241—245.

documents on grounds of public j>olioy, 273—275, 280, 041. 042. 
no secondary evidence admissible as to contents of documents thus 

privileged, SW, MB—STS.
of documents from production, 288—204.032—042. (<Sto> Produc

tion.)
copie» of documents, 027, 030. 
matrimonial communications. 210. 220— 231, 288, 202. 

wife need not criminate husband, 223. 
questions tending to show adultery. 228, 220. 

professional communications, 231—241, 288, 200—292, 035. 030. 
documents laid or intended to be laid lief ore solicitors. 290—

m.
copies of documents. 027. 030.
evidence obtained for litigation, 232.
made without reference to litigation, 231.
to solicitor acting for co-adventurer, 235.
letters, 235, 275.
is client’s, not solicitor's. 233.
opinions of foreign lawyers. 290, 201.
does not exist, where solicitor is party to a fraud, 237, 238.

extend to communications for an illegal purpose,
238. 230.

clergymen, patent agents, medical men, 
linkers, heralds, etc., 239—241. 

under the Bankruptcy Acts, 22-1 220.
t’orrupt Practices Act, 225.
Criminal Evidence Act. 225. 220.
Explosive Substances Act, 225.
Larceny Act, 224.

of witness front action of defamation. 540, 541. 
arrest, 002, 003.

in actions of defamation may be rebutted by proof of malice, 120,
127, 152, 106, 002.

PRIVY COL’Nt 1L,
takes judicial notice of colonial law. 50 (wr 148, 140). 
member of. may not disclose proceedings. 243.

PROBATE.
copy of a will, how proved, 248, 257—200. 305.
one of the attesting witnesses mw lie called to obtain, 281.
of lost will, evidence to obtain, 3c;;.
records judgment of Court as to di. execution of will, 305. 
establishes executor's title to administer deceased’s estate, 258, 305.

PROCEDURE,
criminal, 10—23, 583—608. 
civil. 23—28, 600—705.

PROCLAMATIONS,
royal, proof of, 248, 252.
other than royal, proof of, 252, 253.

PRODVCTIOX OF DOCUMENTS, 026—<147.
mentioned in pleadings and affidavits, 020—<528. 
by affidavit of documents. 020— 632. 
further affidavit, 043.
Ixdieved to be in opponent's possession, «528, <120.
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PRODUCTION OK DOCÜMKNTK—.«»><«»(*/. 
xitb/xi'Hu dure* temiM for the. 6,*>2. 
by stranger to action, 64Ô. 646.
when document is in joint possession with stranger to action. 68!». 
between co-clefendants. 680, 638. 
by defendant though in contempt. 681. 

mortgagee, of his deeds. 684.
of document marked private and confidential," 640. 641. 
sealing up parts of ltooks or documents. 648. 
effect of refusal to obey order for, 646, 647. 
in county courts. 647. 

lunacy. 641, 642.
Court of Criminal Appeal. 60S. 606. 

privilege from, where document relates solely to holder’s title. 688.

case, 634, 
63."».

préparai with a view to litigation.
636 638.

tends to criminate. 2H8, 688. 
is in possession of a third party, 

638 64*1.
production would be against public interest, 

273—27.*, 28!», 641, 642. 
of document passing between client and legal 

adviser. 685, 636.
judge may inspect document for which privilege is claimed, 63.’», 6.*»3. 

And *or NOTICE TO PRODUCE.

PROFKSSIOXAL COMMU NICATIONS. 231 241. 218» -202. 4It».

PROFESSIONAL MEN. 
as exjierts, 44—46.

PROMISE,
to induce a confession, In.*»—112. II*».

PROMISSORY NOTE.
presumption as to date or execution of, 31H.

alteration of. 3%.
payment arising from possession of. bv maker.

117.
admission by joint maker, effect of. 313.
must be properly stam|>ed, 2!»8, 21»!» ( hut *er ,*»3t». /#.).
evidence in action on a, to avoid. Statute of Limitations. 21»I.

prove fraud. 3<»!*. 310. 
presentment of. abroad, how proved, .*>1.

PROOF. 6—13, I took II., 14»»—483.
distinguished from Relevancy. 3. 2!». I4<».

Cogency, 3. 484. 
burden of, 84, l."><» 166. 
degree of in civil and criminal cases. 488.

PROPER CUSTODY.
is a question for judge, 283.
what is proper custody, 2*8), 2.’»1,264.
no strict rule as to what is, 284.
is custody, which can be reasonably explained. 284.
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PROPEU ( ’CKTODY—continued.
ancient documents admissible, if produced from, 1(18, 27(1, 282—

28*.
copy of public document must show that original is in proper 

custody, 250.
of déclarât ions as to public rights, 348, 344. 
effect of producing document not from. .112.

Prill.1C ACTS OF PARLIAMENT, 
judicial notice of, 14(1, 147, 247, 2.12. 
construction of, 573 581.

PUBLIC DOCUMENTS, 
defined. 247, 24*. 
proof of, 24«1 27.1, 374.
entries in. when admissible as evidence of facts referred to, 271 -273* 
public judicial, proof of. 2.13—2(10.

non-judicial, proof of, 2(K», 2(11. 
proper custody of. 250, 251. 
privileged from production. 273—27.1.

PUBLIC EXAMINATION, 
of bankrupt, 224—22(1, (155. 
in winding up of company, «1.17—(1.10.

PUBLIC FISHERY.
evidence of right of, in tidal river. (15, (1(1.

PUBLIC HOLIDAYS, 
judicial notice of, 14(1.

PUBLIC INTEREST,
privilege of witnesses on grounds of, 22o. 221, 241—245. 

affairs of state, 242. 243.
matters involving indecency, 13*. 139. 244. 245. 
parliamentary and judicial proceedings, 243,244. 

documents on grounds of. 273 275, 289, (141.
claimed by head of department, not a ipiestiou 

for judge, 273, 2*9, (141.
contents of documents thus privileged may not be proved by copy 

or other secondary evidence. 2*9, 290, 3(14. 370. 
declaration as to, must be made ante litem mottnn, 338. 340. 341.

PUBLIC RECORDS,
an- evidence of their own authenticity. 271—273. 
may be proved by examined copies. 249 251. 253, 257.

PUBLIC REGISTERS.
proof of entries in. 24*, 2(14—273. 374. 
of bills of sale, etc., 27o.

births, marriages and deaths, 2(14—2(5(1.
copyright. 2(1*. 2(19.
patents and designs, 2(1(1, 2(17.
shipping registers, etc.. 270.
trade marks, 2(57, 2(18.
voters and poll Ixioks. 2(19.

PUBLIC SERVANTS,
presumptions as to acts of, 1(51, 391.

due appointment of. 315.
( 51 )
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PVXCTl'ATIOX,
disregarded in wills. 567.

Q.
QUARTER PAYS. 547.

4)VO AMMO, 125—1H4.

evidence on a charge of, 84, 186, 207. 211. 370. 
complaint by prosecutrix, when admissible, 76 HI. 
cross-examination of prosecutrix, 227. 
cornilMiration necessary, 515, 518, 510.

REAL EVIDENCE, 8, », 142. 378 384, 401 403.
defined, 167, 37H. 
weight of, 17, 402.
oral evidence required to explain. 878. 381, 101. 
expert witness may l»e required to explain, 381, 410. 
production of, not compulsory, 382— 384. 403. 
right to view where production of, impossible, 384. 
jury apt to place too much weight on, 17. 402.

reasonableness,
when a question for judge, and when for jury, 80, 367. 360. 376.601,

603.

BBBUTT1XU EVIDENCE 
in criminal cases, 134. 

civil cases, 648.

RECEIPT
is prima facie evidence of payment, 194. 314, 315. 435. 
for rent, presumption of former payments from, 388, 380, 473, 474. 

is not evidence of title, 380.
con (deration in deed, effect of. under Conveyancing Act. 434. 

as a dec' a ration against interest, 307 310. 
unsigned may be admissible, 315. 
unstamped, may lie used for refreshing memory, 170.

evidence of a collateral fact. 207. 208.

RECEIVING STOLEN GOODS.
evidence on a charge of, 85, 57. 04, 113, 120—131.155,380.300, 430,

440.
notice to prisoner of intention to prove previous conviction, 131. 
right to search for goods, 500.

RECITAL.
effect of. as an estoppel, *65, 466.

to infants anu tarried women, 4<16, 467. 
rules as to construing, 557, 658. 
burden of proof as to, 161.

RECOGNIZANCE,
operates as an estoppel, 462.
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RECORD,
estoppel by, 4 4M, 449—4(14. 
of Supreme t’ourt, proof of, 258. 
iton-judicial, proof of, 2<Kt. 2(11.

B100VBKY
of land, evidence in action for, 428.

interrogatories in action for, <>20. «121.

KK-KXAMINATION. &W—541.
leading questions not allowed in, 58V.
questions asked in, must arise out of cross-examination, 53V, 540.

REFRESHIN< 1 M KMORY. I«l. hlV 172, 24«1. 5:40. 
expert on foreign law may use treatise for, 52. 
from inadmissible document, ItiV, 4V2. 63(t. 
diary may lie used for, 171, 81(1.
entries in course of business may lie used for, 3111, 317.

but not copies of, 53«).

REGISTER,
proof of entries in a public, 248, 2(14 273. 374. 
of baptisms and burials, proof of, 2(14—2(16. 

bills of side, proof of. 270.
births, marriages, and deaths, proof of. 2(14, 4V5. 
copyright, proof of, 268.
municipal and parliamentary electors, proof of. 251. 
Newspaper Proprietors, proof of, 145. 
patents, designs, and trade marks, proof of. 2(1(1—2(18. 
shipping, proof of, 27<>. 
voters, proof of, 2(1V. 

medical, proof of. 145. 
non-parochial, liroof of. 2(15. 
parish, proof of, 2(14—2(1(1.

who is proper custodian of. 2(14.

RELEVANCY, 8—6, Book I., 2V—18V.
distinguished front cogency, 3. 29. 14«t, 484.

proof, ■«. 19, 11".
RENT,

receipt for, raises presumption of former payments, 388, 38V, 473,
474.

revival of, is not evidence of title. 38V,

REPLY,
right of. in eritninal proceedings, 5V2 5V<$. 

civil proceedings, (187, (188.

REPORT,
of official receiver, admissible. 257.

REPRESENTATION,
as to third person's character or position. 180.
false, evidence in action of, 12(1, 155.
tortious or fraudulent, of a partner binds «^partners, 43(1.

REPUTATION,
as evidence of marriage, 398.
declaration as to mat ter of, in sup|s»rtof [ right. 338—34V.

prescriptive right, 3(1—343.

( 58 )
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Il K DOTATION—«>»tiiuutl
declaration as to matter of. as to public right of fishery. 'Ho.

must be made #/*/e Htfm mitt tun, 888, 
84o. 841.

MES O'ESTE, (Ml, N, to. 72. 78. 7K, 101,888.

MES IXTER ALIOS <4<TI, 60,61,64.
MES 11‘SA LOQ VITER, I to.

RES JVMVATA, 448—450, 452—455, 4tio.

RESTRAINT OK TRADE,
judge decides whet her covenant in. is reasonable or not. 8!>. 
burden of proof as to covenant in, 1(11.

llKVKKfMONKll.
declaration by deceased tenant is not evidence against. 812, 818.

REVISING HA Kill ST Kit.
attendance of wit nesses Indore. (1514.

RM1HT OK WAY 
may lie viewed. 884.

BOBBERY,
right of search for goods in cases of, 581».

ROYAL COMMISSIONS.
proof of |Ni|»ers belonging to or issued by. 2ls.

ROYAL PROCLAMATIONS, 
proof of, 248. 252. 
judicial notice of, 147.

s.
SALE OK GOODS.

contracts for. 171*. lHo.
SANCTION

of truth, 4148, 41*7. 4118, 525.

SANITY,
evidence as to. 88. 81». 44, 51*. 
presumption as to. 1(11. 218, 4(ltS, 411.

SCIENTIFIC EXPERT, 
evidence of. 81». 5S6.

V3«|i* not usually asked to leave Court with other witnesses, 521. 
older for inspect km bj m patent ectioee, 648.

SCOTCH LAW.
judicial notice taken of, in House of Lords, 50.

SEAL,
when assignment- must be under, 174. 175. 

bill of sale must be under. 174. 
contract muet be under, 175 -178. 
grant or transfer must be under. 178. 11\. 

may be necessary on certified copy of document. 248. Stil. 2(15.
( H )
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SKAI,—t'Ollti Hut'll.
juilicial notice of great ami privy seal*. 147.

seal of Apothecaries Company. 2i»4.
Hoard of Trade, 268.
Central Office. 254, 255. 
commissioners for oaths, 254.
Corporation of I Aim Ion. 264.

;t registries. 254.
notary publie in British possessions abroad, 

I'atent Office, 267.
of foreign notary, not judicially noticed. 254. 

company on its bye-laws, 262 -264.
must lie proved genuine. 26.1. 264. 

county court. 265.

SKAIICH,
for lost document. .167 161*. 
power of jsiliee to. 2**. 21. 588—5111.

SKAItCH WARlt.XNT.

SKCONMARY KMHKNCK. 
definition of. V, is. 112. 1**2. 
generally inadmissible, hi, 102. 1**1. 161. 41*1—41*6. 
of document lost or destroyed, admissible, 164. 167—16!*.

not produced after notice. 167. 869—172. 
in possession of third person, 172. 
not properly stamped. 21*7 : wv 196.

unless stamp can lie presumeil, 161. 
where privilege from production claimed. 161*. 
liecome- inadmissible whenever original is produced,

679.
by admissions, admissible. 868, 481, 444. 

no degrees in secondary documentary evidence. 16**. 
of lost will. 361.

inscription, 151.155, 856.
inadmissible to prove anything privileged on grounds of public 

policy, 244. 289. 29**.
contents of public document thus privileged,

273.
oral. 1**2—1511 ; *ff HkaksAY.

SKCUKTAHY OF COMl’AXY, 
estoppel by act of. 471*, 4H*i.
production of documents of company by, 64**. 651. 654.

SKCUKTAHY OK NTATK.
proof of official documents signed by, 251.
no power to issue general search warrant. 588.
power of, to order attendance of witness from prison. 661.
letter to. privilege»I from production, 274.

SK1H VTIOX,
evidence in actions for, 116. 227.

SHARKS,
estoppel in respect of share certificate*, 478—481. 
transfer of, proof of. 174.

( 65 )

3



Index.

NHimXti THE 1IU1I HEX OK I'HOOF, 151, 155. 1M. 
by admission, 420, 430.

preemption of law, l.V.t, 385.
j/rimd jacii' evidence. 163 166, 387. 487.
statute in criminal cases. 156—159.

SHIP,
assignment of, 175.

HUNTING KKGlSTKKS, 
proof of, 270.

SHORTHAND NOTH,
use of, in evidence. 96, 361, 659, 699. 
in all criminal trials, 506, «.. 602, 603, 60S.

81LKNCB
as an estoppel. 46S. 470 4S3. 548.

admission of guilt. '92—95, 106, 107, 430, 520.
SIMILAR FACTS,

evidence of. 43. 00—64. 66. 117—133.

SLANDKR,
evidence in action of. 102, 126, 127, 152, 274. 275. 304. 546, OSG,

694.
evidence of innuendo in, 546.

as to character in actions for, 136, 137. 
interrogatories in actions of, 616. 617. 624. 
payment into court in actions of, 423. 
privilege of witness against action for, 541.

SOLICITOR.
admission by. 232, 427, 42S.

fraudulent, does not bind client, 42s. 
agent on behalf of, 42S. 
not in criminal proceedings, 429. 

presumption as to authority of. 427.
against, in case of gift to. 405. 

entry in books of deceased, 308, 309, 321. 322. 
unwritten retainer of, must be corroborated, 523. 
cannot lie asked to leave Court as witness can, 524. 
books of, not producible by client, 639. 
lien of, will not avail against an order for production, 039. 
may not disclose professional communications, 231 — 241,290—292,

4H>. 635. 030.
information and documents obtained by, when privileged. 232. 636

—638.
letters to, when privileged. 235. 290, 291.
copies of documents obtained by, 630.
waiver of privilege by client, but not by solicitor, 238.
participation of. in fraud or illegality excludes privilege, 237—239,

085, 630.
must disclose client's name, but not his address, 233.

Hl’KClAL L1CKNCK,
as evidence of marriage. 205, 206.

SPKKCHKS.
order of, in criminal proceedings, 595. 596. 

civil proceedings, 685—688.
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SIAM I'.
on documents generally, 247, 2411.

certified copy of document. 24V. 261. 
may be necessary on private documents. 277, 278, 426. 
necessity for, and sufficiency of. arc questions for judge. 295. 
ruling of judge as to. no ground for new trial, 2Vf>, 800. 
secondary evidence of unstamped document inadmissible. 296, 297,

(hut *rt> 8V6).
presumption as to. on document not produced. 297, 868.373.394

396.
document inadmissible for want of. may be used to refresh memory,

169. 530. 
evidence of independent 

fact. 297. 298.
appropriated, 299.
alteration <*f stamped document may render fresh stamp necessary.

299, 395, 396. 476.
stamp objections, 294—801, 426.

cannot be waived, 297, 427. 
time for, 800.
should be taken by officer of Court. 296. 
may lie met by payment of penalty. 247, 295. 
sometimes fatal. 295.

absence or defect of, will not exclude document in criminal 
proceedings. 295.

STATE DOCUMENTS.
production of. contrary to interest, 273—275, 289, 869, 37o

STATE OF MIND,
evidence to show. 34. 117, 125—184.

STATEMENTS,
by accomplices, 113, 521. 522. 

conspirators, 74. 75.
patients to medical men as to symptoms. 89—91.
persons since deceased, 81—88.
prisoner. Ill. 112, 114—116.
prosecutrix in charge of rape, etc.. 76—81.
third persons. 68—100.

in former proceedings. 95—Dm. 
not on oath, when admissible, 76—88.

STATUTE OF FRAUDS. See Fhai dk, statute of.

STATUTE OF LIMITATIONS. See Limitations, statute of. 

STATUTES,
construction of. is for judge, Iff. 542.
rules for construction of. 673 681.
judicial notice of, public, 146, 147.
of England and 41 rent Britain, proof of, 252.
colonial, proof of, 253.
shift burden of proof, 156—159.
conflict of, 578, 579.

STOLEN PROPERTY,
recent possession of, 155.

( 57 )
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AVHPŒX.U
•ni tint ifirti ml mu, 2.*», .*>84, .‘>«7. HAS #y w#/. 
dm••'h fi’iHin. 2-*i. 28V. 372. *>84. AVI, IIA2 rt *?•/.
may be issued without leave of Court, hut not oppressive! v. 0A2,

«SAS.
service of. 602. this.
not Imm,f fide, may lie set aside. .*>88.
[K-nalty for disobedience of. .*>84. 0A3, «>.*>4.
Iiy coroner, 684. 

prisoner, .’>87.

SI ItSKQKKXT t 'OXlH < T,
of prisoner, evidence an to. 114, AW*. 

witnesM, when material. AOV.

SUIS Kg l KNT PROCKKIMNt.S,
admissions by counsel in former proceeding*, when admissible in,

13V, i;i".
estop|>el by record in,448, 44V—404.
answers to interrogatories in former proceedings, admissible in. 4A3.

434.
when dejiositions may lie used in. 320- 337.

statements by thin! |>crsons given in former proceeding* may 
be evidence in, VA—It Hi.

answer of witness, who claims privilege ami is overruled in former 
proceedings, is not evidence in, 222.

SUBSEQUENT TIIAXSAt Tit>N.
evidence of, when admissible, 132. 133.

SURKTY.
admission by principal is not evidence against. 441. 
judgment against principal debtor, when not binding on. 4A7.

SUllltOl XIHXO t'IKt l MSTAXt'Ks.
evidence of, when admissible. In.'t, 8V8. A40. A02. At>4. 
as a test of witness's veracity. At Hi, At »!•—.*>13.

SURVIVORSHIP,
presumption as to, 414.

SYMPTOMS.
statements as to. by | «tient to medical man. 43, KV—VI. 3A8. 3AV.

SYSTEMATIC COURSE OK OOXIUVT,
evidence as to, 117, 118, 123- 12A. 128—133.

T.
TECHNICAL TEliMS,

construction of legal, in documents by judge. .*>42. 640—A48. 
hs-al. in documents by jury, A43. 
of t rat le. A43. A48—AA3.

may l>c explained by |wut»l evidence, A42. A40—648, A7«». 
use of dictionary to explain, 140.

TK M PORA L A DV A XT At i K,
xvliat aie promises of, 1UA, 10K—111.
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TENANT,
admission by, is not binding on landlord. 433, 442.

of landlord’s title by deceased tenant is evidence against 
subsequent tenants. HI2. 

lease by. operating as an estoppel, 464, 467. 
cannot derogate from landlord's title. 442. 

dispute landlord's title. 472—474.

TEN UK It.
proof of plea of, 694.

TK8TATOH,
presumption as to destruction of will by, H94. 
declaration by. when admissible. 368, 562. f>63. 
use of nicknames by. 563, 566.
evidence of intention of. when admissible. 561—568.

TESTIMONY,
perjHituation of, 88, 89, HH2, HHH.-611—614*

TEXT HOOKS,
may lx* used to refresh memory of expert witness. 42, 52.

THIRD PERSONS,
what they did. when admissible. 56—68. 92—10O.

said, when admissible, 68—loo. 138. 324, 326. 
think, when admissible, 37 55. 

confessions to, lo7. 
letters by. 246.

to a solicitor may be privileged. 291. 
may give evidence of overheard communications Ijetween husband 

and wife, 2H1.
lx* subpœnaed to produce documents, 289. 
produce documenta Improperly given them by a solicitor, 291. 

statements by. are generally inadmissible as hearsay. 305. 
declarations made in course of duty are evidence against. 316.

as to nets done by, are inad
missible, 322.

fraud by. will not be presumed, 404. 
admission by party may defeat claim of. 442.
questions as to transactions with, usually disallowed in cross- 

examination. 533, 584.
privilege of documents in possession of. from production, 288, 289,

038—641, 645, 646.
secondary evidence of document in possession of. when admissible,

372.
THREAT,

to induce confession, 1»5—112, 115.

TIME.
if of the essence of the offence, must be strictly proved. 598.

TOM BSTON E.
evidence of inscription on. when admissible, 353, 356. 369, 384.

TRADE,
covenant in restraint of, 39. 161. 
customs of, 63, 147, 148, 561—553.
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TRADE MARK.
evidence in actions for infringement of, 46, 154. 
proof of. by register, 267, 268.

TRADESMAN'S BOOKS, 522, Wifi, 576. 455, 651.

TRADING COMPANIES. 177, 178.

TRANSACTION.
act and words forming one, <18—75. 
continuous, 72, 75. 105.

TRANSFERS.
which must be by deed or in writing. 175—175.

TREASON,
corroboration necessary on a charge of, 514. 516, 517.
whether wife can give evidence against her husband in, doubtful,

212.
cross-examination on a charge of, 242, 245. 
conspiracy to commit, 74.

TRESPASS.
evidence in action for. 65. 66. 74, 341, 342, 346, 402, 405. 461. 

TRIAL,
of an indictment. 591—596.

functions of judge and jury on, 597—603. 
evidence in Court of Criminal Appeal on. <105—608. 
order of sjieeches on, 695. 596. 

of a civil action, 685—705.
functions of judge and jury, 688—694. 
evidence in Court of Appeal. 697—704. 
order of speeches on. 685—688.

TRUST,
of land, must be in writing, 174. 
assignment of any, must be in writing, 174.

TRUSTEE,
admission or declaration by, 441.
receipt by, is evidence against co-trustee, 436.
for sale, presumption against, 405.

u.
! LIU A VIMS,

admissions by directors which are. 438.
actions by public bodies which are, raise no estop|iel, 453.

UNDUE INFLUENCE,
burden of proof as to, 162.
charge of, may be rebutted by proof of valuable consideration, 193.

UNSTAMPED DOCUMENT,
admissions as to contents of, 444.
oral evidence admissible as to contents of. 362, 363.
admissible on payment of penalty, 247, 295.
may be used for lefreshii g memory, 169, 170, 530.
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UNSWORN EVIDENCE, 
by children, 215, 2l(i. 
by prisoner from dock, 593.

URBAN AUTHORITY,
contract by, for more than £50 must be under seal, 177.

U8AUK,
parol evidence of, admissible to explain, but not to contradict, written 

document, 181, 182, 190—192, 550 -553. 
must lie known to contracting party to bind, 552, 553.

v.
VALU EH,

may give expert evidence, 45.

VARIATION,
of contract, 182—189, 194, 570.

VERDICT,
without judgment creates no estoppel, 455.

VIEW.
of buildings, rights of way, boundaries, etc., 384, 051, 052. 
of body by coroner’s jury, 584.

VO Jit DIRE.
examination on, 190, n.

VOLUNTARY CONFESSIONS, 104—110.

VOTERS,
register of, proof of, 209.

w.
WAIVER,

of privilege by witness, 224.
client, 233.

objection to a deed by admission after inspection, 420, 427, 
as to stamps, impossible. 297, 427. 

right to notice of dishonour of a bill of exchange, 431.

WARRANT OF ATTORNEY,
how executed, 180. •

WEIGHTS AND MEASURES, 
judicial notice of, 140, 645.

WIFE,
presumption as to marriage of, 160, 161, 393, 397, 398.
may give evidence against husband in criminal proceedings, when,

202—205, 210—213, 586, 695. 
in civil proceedings, when, 199 

—201, 209, 210.
is not compellable to disclose communications made during marriage,

210, 211, 229—231, 288, 292. 
answer question criminating husband, 223. 

may claim privilege as to questions about adultery, 200, 228, 229.
L.E. ( 61 ) 8 T
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WIFE —conti n tied.
evidence of adultery by, should be corroborated, 212, 434, 523. 

as to non-access, 188, 189, 244, 245, 399. 
things said or written by, to husband admissible in 

actions of criminal conversation, 90, 91. 
admission by, is not binding on husband, except within scope of 

authority. MO, 441.
declaration by, as to husband'* family in pedigree cases, 849—851. 
husband when not accountable to, for income of her separate estate,in.

WILL,
how proved, 248, 257—26o. 80S.
is not evidence without probate, 258. 259.
probate copy of. 257—260, 365.

records judgment of Court as to due execut ion of, 365. 
establishes executor’s title, 258, 865. 
evidence in suit to revoke, 458. 

what proof necessary to obtain probate copy of lost, 363. 
as to secondary evidence of lost, 363, 365. 
of personalty, 173, 259. 

realty. 173, 260, 280.
presumption as to alterations in. 395, 559, 560.

clauses in, 544, 568.
destruction of, 394. 409.
due execution of, 891, 393—395.

may be rebutted by attesting 
witnesses, 394.

proof of attestation of, 278 282.
all attesting witnesses may have to be cal let!, 280, 285.
original when looked at, 258.158.
thirty years old, may prove itself, 285.
construction of, 561—568.
extrinsic evidence admissible to rebut presumption arising from 

construction of, 565.
provisions of Wills Act as to construction of, 560, 561.

execution of. 173, 711.
declarations of testator, when admissible, 363, 562 -566. 
evidence of intentions of testator as to. when admissible, 501—564,

567.
surrounding circumstances, when admissible. 502. 564. 

though cancelled, may be evidence in pedigree case*. 355. 
nicknames in a, 563, 566. 
punctuation in a, disregarded, 567.

WINDING IT, •
of company, proceedings on, 657—659.

“WITHOUT prejudice:
admissions made, inadmissible, 421. 
conversations, 293, 294. 
documents written, 289, 290. 292—294, 684. 
secondary evidence as to document written, inadmissible, 37o. 
cannot apply to charges of felony, but may in some case* of mis

demeanour, 294.
effect of, as to bankrupt’s notice of suspension of payment, 294.

WITNESS. 196-219, 497—541.
competent, accomplice is now, 202. 

arbitrator, 99, 244.
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WITNESS—continu'd.
competent, atheists and non-believers are now, 198, 216—219. 

counsel, 286.
deaf and dumb person is, 213, 214. 
felons are now, 198, .">UU.
husbands and wives in civil actions, 199—201, 209, 210.

criminal proceedings, 202—20”), 
210—213, 586.

infamous persons ” are now, 198, 500. 
informer is now, 202. 
judge, 98, 99, 244.
parties in civil actions are now, 199, 221.

in criminal proceedings are now, 202—209. 
to proceedings in consequence of adultery, 199,200, 

putative father in bastardy proceedings, 209. 
competency of, is a question for the judge, 196, 208, 220. 
incompetent, who used to be, 197—200.

idiots, lunatics, and very young children, 196, 213—216. 
duty of judge as to, 220. 

sanity of, is a question for the judge, 196. 
corroboration of, when expedient, 512,513, 519—523.

required by law, 514—519.
See COBHOBOB AT I ON.

what is required to make a good, 14. 499, 500, 502—505. 
may affirm instead of taking the oath, 198, 216—219, 525. 
expert, 41—58, 501.
non-expert, opinion of, when admissible, 54, 55, 602.
to character will not deprive prisoner of his right to the last word,

206, 598.
is privileged from action of defamation, 540, 541. 

arrest, 662, <163.
may be arrested for contempt of Court, when, 584,653, 654, 664, 665,

673.
attendance of, how enforced, 584—587, 607, 608, 652—662.

See Attendance of Witnesses. 
expenses of, 588, 664 666, 686.

in bankruptcy, 655, 656.
deposition of, must be read over to him and signed by him, 326,

327.
signed by magistrate, 328, 330. 

may be used in subsequent proceedings, if witness dies, 
becomes ill or insane, etc., 88, 89, 327—330, 335. 

for the defence. 88, 331, 332.
privilege of, as to matrimonial communications, 210, 229—231.

communications with legal advisers, 231—241. 
answering criminating questions, 204, 221—228, 

383, 584, 658, 659.
degrading questions. 227,687. 
questions about adultery, 200, 228, 229.

touching public policy, 220, 241—245. 
may be waived, 224.

claim of privilege by, raises no ail verse presumption, 410. 
objection by, to answer any question can only be raised by witness,

220, 223. 228. 
raised after wit

ness has been sworn, 222. 223. 
attesting witness, evidence of, 49, 394. 502, 535.

proof of documents by, 278—282. 
for prisoner, examination of, by magistrate, 331, 332.
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WITNESS—roHtiHMfd.
evidence of, by commission or letters of request, 666—676.

statements by, at former trial, 95—100, 324—326. 
may refresh memory by document otherwise inadmissible, 169, 170. 
kept away by collusion, 97. 324. 330. 
how to test the veracity of. 497—513.

six sanctions of truth, 497, 498, 525.
partisan. 500, 801. 526.
expert, 41—53, 601, 502.
non-expert, 54, 55, 502.
perception of, 503.
judgment of. 503, 504.
memory of, 604.
power of expression of, 504, 505. 
independent, 510.
by his demeanour in the box, 505, 506—508. 

evidence, 506, 508.
surrounding circumstances. 506, 509—513. 

corroboration of. 512—523. 
examination of, in chief, 525—580.

questionsmust be relevant, 525, <187.
to facts, 526.

leading questions not allowed, 527.
except by leave, 528.

discrediting own witness, 510, 511, 529, 530. 
refreshing memory. 530. 

cross-examination of, 531—539.
leading question may be asked, 532. 
questions to credit, 33, 34, 511, 533, 538. 
evidence of bad character, 500.

as to previous conviction, 34. 535, 536.
particular acts of falsehood or dishonesty, 537. 
acceptance of bribe, 538.

character cannot be impeached by party calling him, 500, 510,
611, 529. 530.

unless hostile, 529, 530. 
as to former statements, 536. 537.

transactions with third persons, 533, 534. 
of an attesting witness, 535. 

witness called by judge. 535.
not examined in chief, 634. 
to character, 595. 

re-examination, 539—541.
only as to matters arising out of cross-examination, 589, 540. 
leading questions not allowed, 539. 
as to character after attack in cross-examination, 538. 

recalled to prove inconsistent statement by subsequent witness, 537.
WRITING,

grants and transfers, which must be in, 173—175. 
contract, which must be in, 175—180.

WRITTEN AGREEMENT,
evidence to vary, when admissible, 32, 182—189, 194, 570.

Y.
YOUNG PERSON,

deposition of, under the Children Act, 1908...884, 335.
BRADBURY, AUNEW, A VU. LU., PRIMERS, LONDON AND iONBRlDUE.
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