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Al St Conr, Votirmece, N2 K

J’HALIFAX ;FISHEKY Commission.

CLOSING ARGUMENT OF MR. DOUTRE,

ON BEH‘ALF .OF HER BRITANNIC MAJESTY.

‘ Frpipay, Nov. 16, 1877.
The Confercnce met.

-BII‘.‘DGUTIIE addressed the Commission as follows 1

‘With the permission of your Excellency and your Honors, I will lay before this. Tribunal, in support
of Her Majesty’s claim, semc observations, whieh I will make as briefas the nature of the case admits, and in order
that these remarks may be intelligible, without reference to many voluininous documents, Isolicit your indulgence
while going once more over grounds familiar to the Cominission. : ,

As soon as the war, resulting in the independence of the confederated colonies, ecnme to an end, the United’
States sought for a recognition of their new existence from Great Britain and the Treaty of Paris of 1733 was
agreed to. As an incident to the main object of that Treaty, Art. 3 states: “ The people of the United .
States shall continue to-enjoy unmelested the right to take fish of everz kind on the Grand Bank and on all other
banks of Newfoundland ; also in the Gulf of St. Lawrence, and at all other places in the sea, where the inhabi-
tants of both countries used at any time heretofore to fish ; and also the inhabitants of the United States shall
have liberty to take tish of every kind on such part of the coast of Newfoundland as British fishermen shall "use
{but not to dry or cure the same on that island), and also on the coast, bays and creeks of all other of His. Brit-

- annie Majesty’s Dominions in America; and the American fishermen shall have the liberty to dry and care fsh i
any of the unsettled bays, harbors and creeks of Nova Secotiz, Magdalen Islands, and Labrador, so long as the
same shall remain unsettled ; but so soon as the same, or either of them, shall be settled, it shall net be lawful for
the said fishermen to dry or cure fish at such Settlement without a previous agreement for that purpoese with the

" inhabitants, proprietors, or possessors of .the ground.” . .

‘We have heard from counsecl representing the United States very extraordinary assumptions, both historical
and political, coneerning the cireumstances under which this Trenty was adopted. At the distance of nearly a
century, faney can suggest much to literary or romantic speakers, especially when it concerns a subject on which
they are not called upen to give any evidence,—on which they can build an interesting record of their own epin-
ions, betore this Commission. ¥We had to deal with a very eomplex matter of business,—one which probably has never
engaged the research of a judicial tribunal,—and we thought this was enough for the effrts of humble men of
business, such as we claim to be.  Our friends on the American side treated us with a poetical aceount of the capture
of the Golden Fleece at Lounisburg, by Massachusetts heroes, in order to show how their statesmen of a previous .
generation had misconceived the nature of their primitive, conquered and indisputable right to our fisheries, without
indemnity in any shape. British bistorians, statesmen or orators would probably have little weight with our fricnds
in their estimate of Treaty ncgotiations. With the hope of obtaining a hearing from our opponents let us
speak through the mouth of American diplomatists or statesmen. o

It will strike every one that in the concessions eontained in our Treaty of 1783, Great Britain did not extend

to American fishermen all the rights belonging to her own subjects in these fisheries,—a fact sufficicut in itself
_"to preserve to Grreat Britain her sovercignty in that part of” her dominions. : o

When the war of 1812 was brought to an end, the United States had not lived long enough, as an independent
mation, te create that plefad of eminent jurists, publieists and Secretaries of State, who bave since brought them up
1o the standard of ‘the oldest constituted States uf' Europe.  The characteristic elation of the nation who had but
recently conguered their national existence, . marked the conduct of the United States government during. the
megotiations of the Treaty of Ghent in 1814, They persistently refused to recognize a rule of internativnal law,
which no one would now dispute, and which was, however, fully admitted by some of the United States representatives
at Glent, that war abrogates all treaties between belligerents. :

Henry Clayg, one of those representatives, at Ghent, answered in the following manner, the proposition
of the British Plenipotentiaries, who desired to include the Fisheries in that Treaty as appears iu the Duplicate
Letters ;: The Fisheries and the Mississippt. By J. Q Adams. P. 14 in fine:—

“In answer to the declaration made by the British Plenipotentinries respecting the fisheries, the undersigned (U.
8. Representatives) referring to what passed in the Contierence of the 9th of Angust, can only state that theyv are
not authorized to bring into discussion.any of the rights or liberties which the United States have heretofore en-
Jjoved in relation thereto.  From their natare and from the peculiar character of the Treaty of 1783, by which
they were recognized, no further stipalation has been deemed necessary by the government of the United States,
to catitle them to the full enjoyment of all of them.”

In order to fully understand the views entertained by the British and  American plenipotentiaries.
a few cxtraets from the correspondence between American diplomatists, published from 1814 to 1822,
and contained in the hook of Mr. Adams, will shew the course adopted at Ghent, by himself and his colleagues.

( Extract from Protocol of Conference held st Dec., 1814, at Ghent, p. 45.)

“The American plenipotentiaries alsn proposed the fullowing nwmendient to Asticle 8th, viz.:."l‘h.e inhabitants of the
United States shall continue to enjoy the liberty to take, dry, and cure fish, in places within the erclusive jursdiction of Great
Dritain, as secured by the former tresty of peace; and the navigation of the river Mississippi, within the exclusive jurisdic-
tion of the United States, shall renuin free and open to the subjects of Great Britain. in the manuner secured by the said treaty.”
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The fullowing is the answer made by the British Plenipotentiaries v
(Extract from Protocol of Conference, 10th Dec,, 1814, Ghent. p. 46.)
* tlis Britannic majesty agrees to enter into negotiation with the United States of Ameriea respecting the terms, condls
t. na, and regulations, under which the inhabitants of the »aid United Stutes shall have the liberty of taking fish on’ certnin
parts of the coust of Newfoundland, and other his Britunuic majesty’s dominions in North Americs, and of drying and curing
fish in 1the unsetthed bays, harbors, amd creeks, of Nova Seotia, Magdulen fslands, and Labrador, as stipulated in the Intter purt
of the 3d article of the treaty of 1733, in consideration of a fair eyuivalont, to be agreed upon between his majusty and the
said United States,and granted by the said United States tor such liberty atoresnid,”

The American. Plenipotentiaries. replied as follows :—
(Extract from American Note after Conference, of' [2th Dee., 1314 p. 49.)

*1'or the purpose of meeting what they believed ty be the wishes of the British government, they proposed the insertion
of an article which should recognize the right of. Great Britain to the navigation. of that river, and that of the United States
toa liberty in certain tisheries, which the British governtmeunt considered as abrogated by the war.  To such an article, whicly
they viewed a3 merely dechuatory., the undersigned had no objection, and have offered to accede, They do not, however, wang
auy new article on either of those subjects ;. they. have offered i be silent with regard to both,”?

The British note of the 2l of Dee. contained rhe following declaration :—
(Extract from British Note ot 22nd Dec., p. 50.)

** [So far as regavds the substitution proposed by the undersigned, for the last clanse of the Sth article, as it was offered
solely with the hope of atoning the objsct of theamendment tendered by the Amarican plenipotentiarivs at the eonference of
the st instant, nodifticulty will be mude in withdrawing it,  The undersigned, referving to the declaration made by them at
the conterence of the 5l of August, that the privilerres of tishing within the limit« of the British sovereignty, and of nsing
the British territories for purpuses connected with the fisheries, were what Great Biitain did not intend to grant withoug
equivilent, ure uot desirous ot introdueing any articte upon the subject.)”

And the Americans thus replied :—

(Exteacs from the American Note, 23th De-. 1814, p. 54, 55.)

At the first conference on the Sth of Anzust, the Biitish plenipotentiaries had notified to us that the British government
did not intend, henceforth, to all w to the people of the United States, without an equivalent, the liherty to fish, dry and cure
fish. within the exclusive British jurisdiction, stipulated in their favor, by tie latter part of the third article of the treaty of
peace of 1753, And. in theiv note ot tie 19th of August, the British plenipteatiarvies had. demanded a. new stipulation to
secure to British subjects the vight of navig ting the Mississippi: a demand which, nnfess warranted by another articls of that
same treaty of 1733, we could not perceive that Great Britain haul any colorable pretence for muking:  Our instructions had
funbidden us trsuffer our right torthe fsheries tu be browght into-dizenssinn, and: had not anthovized us to make any” distine-
tion in the several provisions of the thivd article of the tveaty of 1783, or hetween: that article and any uther of the shme:
treaty.  We had no equivalent to offer fr a new recognition.ot our right to any part of the fishevies, and wo hid no power to
grant any equivalent which might be agkei! for it by the British government. ~ We ¢ontended that the whole treaty of 1783
must be considered’as ove entire and permanent comypact. not hixble, ike ordmary treaties, to be abrogated hy a subsequent war
Letween the parties to-it'; a3 an instrument recoynising the rights and liberties enjovesl by the people: of the United States ns
an independent nation, and enntaining the terms and eonditions on whicltthe two parts of one empive had mntunlly agreeed
thenceforth to constitute two distinct and <eparste uations. In consenting, by that treaty. that & part of the: North' Amorican
continent should remain subject to the British jurisdiction, the people of the Umted States had reserved. to themselves the
liberty, which they had ever betfore enjoyed. of fishing upen that part of the coasts. and of drying and cuzing fish upon the
shores 5 and titis reservation had been agreed to by the other cntracting party.  We saw not why this liberty, then no new
giant, but a mere recaguitianof a.prior right. always: enjoyved, should be forfeited by & war, any move thun. any otherof the
rights: of vur national independence. or why we should neerl.a new stipulation for its enjnyment more> than we-needed a new
article to declare that the king of Gireat Britain treated with ns us free. sovercign and independent sintes, We stated this
principle, iu general terms, 1o the British p'enipotentiarfes. in the note whish we sent to them with our project of the trealy;,
and we alleged it as the ground npom which no new stipulation was deemed hy our governnent necassury to seente to the
pevple of thie United States all the rights and liberties, stipulated in their favor, by the-trenty of 1783.  Norreply to thmt part
of vur nate was given by the British pleniptentiavies 5 but, in returning our project of a treaty, they added a clinge to one
of the articles, stipulating a right.for British subjects to navigate the Missiscippi.  Without wdverting to tha grownl of prior
and imunemorinl usuage, it the principle werejust that the treaty of 1783, from its peculiar character, remained in force in all
its parts, notwithstanding the war, no new stipulatinn was necessury to secure to the subjects of Great Britain ths vight to
navigating the Mississippi, as far ax that vight was secured by the treaty of 17835 as, on the other hand, no stipulation was
necessary Lo secure to the peopleraf the United States the liberty tofish, and to dry and eure fish, within the exclusive juvisdic-
tivn of Great Britain. If they asked the navigation-of the Mississippi as & new claim..they could not expect we should. grant
it without an equivalent: if they askedd it because it had been granted in 1783, they must 1 eoenise the elaim of the people of |
the United States to the liberty to fish and to dry and cure fish, in question.  To place botli points bevond all tuture cuntra-
versy, a-majorlty of us determined tivotfer to admit an article continming botly rights; or, we offered at the smme time to e
silent i the treats upon-loth, and to leave vut altngether the article defining the honudary from the Lake of the Wonds west-
ward.  They finally agreed to this last propesal. hut not until they bad proposed an article stipulating for a future negotintion:
for an equivalent to be aiven by Great Britain for the navigati n of the Missizsippi, and by the United States for the liberty ay
1o the fishieries within the British jurisdiction,  This article was unnecessare, with respect to its professed ubject, since both
governments had it in their power, without it, to negotiate upon these suhjects’if they pleased.  We refected’ it, although its
adoption would have =ecured the bonndary of the 49th degree of latitiule west of the Lake of the Woods, because it would
hiave been a furmal abandonment, on.vur part, of our cluim to the liberty as to the fisheries, recugnised by the treaty of 1753.

Mr. Gallatin wrote to the Sceretary of Stateou the 25th of Dec., the day following the siguature of the
Treaty as follows :—

( Extract from Letter of Mr. Gallatin to Secretary of State. 25th Dee. 1814, p. 58.)

* On the subject of the fisheries, within the jurisdiction of Great Britain. we have certainly done all that could he dume,
1f, acenrding to the construction of the treaty of 1783, which we assumed. the right was not abrogated by the war, it remains
entire. since we most explicitly refused tn renonnce it, either iirectly or indivectly. In rhat ease it is only aw unsettlad subject
of «ifferences between the twa countries. If the right must he considered as abrogated by the war, we unnot vegain it with-
out an equivalent.  We hadnone to-give hutthe recoguition of their vight to navigate the. Mississippi, and we offerad it. On:
thig [ast supposition. thisright is alsv lost to them ;and in a gencral point of view, we have certuinly lost nothing.”

Mr. Russell, whe gave rise toall this coirespondence, wrote from Paris on the 13th of Ieh. 1813, in the
following terms to the Secretary of State :—

(Yixrract from Letter of Mr. Russell to the Seervetars-of State, 11th Feb., 1815, p. 66.

*1 could not beheve that the independence of the United States was derived from the treaty of 17835 that the recognition
of that independence Ly Great Britain. gmve to this trenty any peculinr character, or that such character. suppusing it existed,
woulbl necessarily render this treaty ahsnlutely inseparable i its provisions, and make it vne ontire and indivisible whole,
equally mmperishable in all its parts, by any chunee which might oceur inthe relations between the contracting parties.

¢ The independence of the Uniter Statex rests upon-those fundamental principles set forth and acted on by the American
Congress, in the declaration of July, 1776, and not on any British grant in the treaty of 1783, and its era is dated accondingly.

« The treaty of 1783 was merely a treaty of peace, anc therefore-subject to the same rules of construction as other com-
pacts of this natave. The recognition of the independence of the United States could not wall have griven it a peenlinr charnes
ter, and excupted it fro uthe operati in of these rules.  Such u recognition, expressel or implied, isalways indispenssble on the

. part of every nation with whom we form a treaty whatsoever.”

(Idem, p. 69.)

“Iris from this view of the subject that I have been constriined to believe that there was nothing in the treaty of 1783
which could notessentially distingnishv it trour ordinary treaties, or rescue it on account of any peculinvity of character
from the jura belli, or from the operation of thosc events on which the continuance or termination of such treaties de-
pends.”
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« P Rnow nut, indeed; ady treaty, norany articleof 4 treaty, whatever may have heen the subject to which it related, of
the termein which it.was.expressed, that has survived a. war. Betaveen the parties,. without being. specially renewed, by refer~
ence ot racital in the: succeeailing treaty of pease.. I cannot,.iudesd, conceive the pugsibility of suall. a treaty, or'of such an ar-
ticle ; for, however clear and strong the stipulations-for perpetuity might be, these stipulations. themselves would follow the
§ate of ordinary unexecuted engagements, and require, after a war, the declared assent’of the parties for their revival,”™

{Ideny, pi 75.)

~ L have inthis view of the subject bzen led to.concludethas the treaty of 1783,:in relation: to: the fishing Viberyy, is nivo-
@ated by the war, and that this liberty is totally destitute of support fromr prescription, aud, consequently. that we are left
without any title to it whatsoever.”

{Idem p. 77.) :

** Comsidering, therefore, the fishing liberty to be entirely at an end, without a new stipulation for its revival; and he-
Tievimgz that we are entirely free:to discussithe terms and: conditions-of. such a.stipulation, I did:not object to the article: pro-
posed. by us, because any: article.on the subject was-unnecessary, or contrary to our instrictions, but 1 objected specially to
that article, because, by conceding in it, t,Great Britain, the free navigation of the Mississippi, we not only directly violated
our instructions, but we offered, in my estimation,. a price much above its value, and which could not justly be given.”

© (Idem p. 87.) '

“T have always been willing tv make'any sxerifice for the fishing privilege, whieh its natare; or comparatice importance
<ould justify, but.1 conscientiously helieve that.the free navigation: of the Mississippi, and.the wecess to it which we expressly
offered, wers pregnant with too much mischief to be offered. ivectly, under our construction of the treaty; or, imdirectly,
as tliey werein fact offered, asa new equivalent for the liberty of taking and drying fish within British jurisdiction.*

Mr. Russell was supported’ by Henry Clay in these viewa. :

.

Our learned friend; Mr. Dana, mentioned the circumstances under which: Rugland was carrying on the nego-
tiutions at Ghent. She way engaged in o continental war, with the most illustrious warrior of modern times, and
the Awericans were more or less exacting according to her cmbarrassments..  We-have this deseribed at p. 233 ot
Mr. J. Q. Adammw Correspondence, as follows : :

“ Subsequently, however,.the overthrow of Napoleon having left us to contend single-handed with the amdivided power
of Great Britain, our government thought proper to change the terms offered to the British Government. and accordingly sent
additional instructions to Glient, directing our commissioners to make a peace if practicable, upon the sitnple condition, that
ench party should be placed in the seme situation in whicl the war found them.

* At the commencement of the war, the British hadia right, by treaty, not only to navigate the Mississippi, but to trade
with all our Western Lndians.. Of course-vur commissioners were instructed to consent to the continuance of this right, if no
Detter terms cowld be procured, Under these instructions a proposition relative to the Mississippiand the fisheries, similar to
that which-had been rejected, was again presented, adopted, and sent to the British commissioners.  But it did not yestore the
right to n’f\vigme the Missizsippi'in as full a manner as the British Government desired, and on that account, we presume, was
rejected.” .

The tollowing dates will expliin the meaning ot the paragraph referring to Napolern.  The wission to Ghent
had met before the disasters to French arms which resulted i the abdication of Napoleon on the 4th of April, 1814.
Napoleon was conveved to Eiba in May following, With the slow communications of the time, the Americans
fearnced only in June of the victories of England, which scem 1o have given a certain tone of firmness to her nego-
tiations at: Ghent: The: treaty was signed on the 24th Dec., 1814,  On the 1st March, 1815, Nuapoleon escaped
from Elba and landed at Frejus.  Awmerieans regretted having precipitated their negotiations, and not being in a
position to avail themselves of the rencwal of war on the Continent to insist on betler terms, many expressed
their grief in unmensured tones; but it was too late.

~ Fach of the contracting parties persisting in their views, the subject of the fisheries was excluded from the Trea-
ty of Ghent: butthe United States soon learned: that England: wa<right, and they had to resort 1o the wtime rutio
of another war to-enforce their opinions, not'only against Great Britain, but also against the universal sense of other
nations. We read in the same book p. 240, that in the summer of 1813, British armed cruisers warned oft’ all
Auerican: fishing vessels on the Coast of Nova Scotia, to a distance of sixty miles from th- s.hores, and thereby
says our writer, the British Government proved significantly what they had meant by their side ot the argument.
Quithis, the Americans solicited and obtained: the Convention oi 1818. The first article of that treaty explains
the circumstances under which it was come to: ‘

« Wlhereas Qitferences have arisen respecting the liberty claimed by the United S ates for the inhabitants
thereof to take, dry, and cure fish on cerizin coasts, bays, harbours and creek- of His Britaunic Mujesty’s
dominions in America. itis agreed, between the High Contracting Parties, that the inhahitants of the said United
States shall have, forever, in eommon with the-suhject< of. His Britannic- Majesty. the liberty to take fish of every
kind on that part of the southeru coa-t of Newfoundland, which extends from Cupe Ruay to the- Rameuu Islands,
on the western and northern coast of Newtoundland, from the said Cape Ray to the Quirpen Islands, on the shore,
of Magdalen Islande, and also-on the consts, bays. harbours, and creeks, from Mouu&‘Jnly, on the scuthern coast
of Labrador, to and through the Straits of Belle Tsles, aud hence northwaidly incefinitely along the coa-t, without
prejudice however to any of the exclusive rights of the Hudson Buay Company ; and that the American 1.~h0rmen‘
shall a'so bave liberty, forever, to dry and cure fish in any of the unsettled bays, hartours, and erecks of the south-
ern coast of Newfoundland; here above described, and of the coast of ‘Labrador ; but sc soov as'the same or any
portion thereof, shall be settled, it shall not be.lawful for the said fisherweu to d'ry or cure fish at suc}x portion so
settled, without previous-agreement for such purpose with the: inhabitants, proprietors, or pessessors of the ground.
And the: United States hereby: renouuce forever, any liberty heretotore enjoyed or cliimed by the inhxbitants there-
of, to take, dry or cure fish on or within three marine miles of any of the coasts, bays. crerks, or harbours, of Iis
Biitannic Majesty’s dominions in America not included within the above mentioned limits. I‘rg\‘xded, bowever
that the Americun fishermen shall be admitted to cater such bays or harbows, for'the purpose of shelter, and of
repairing damages therein, of purchasing wood and of obraining water; and for no other' purpose whatever. But
they shall be undersuch restrictions as shall b necessary to prevent their taking, drying or curing fish therein, or
in any other manner whatever abusing the privileges hereby reserved to them.”

The difference between this Couvention-ard the Treaty of 1783 consists in the exclusion of the Americans
from the shore and bay fisheries which they enjoyed aunder the Treaty of 1783. This was more than sullicient to
mark the abandomment by the: Americans of the position assumed at Ghent, that war had not abrogated their
fishing liberties under tiat treaty. It is, in fact, owing to that important différence that I have at” this moment
the honor of addressing myself to this distinguished: tribunal.. : o

Six years after the'adoption of this. Couvention, in lS?A’,diﬁ'er?x:cgs grew out of the three-miles limit, though
it does not appear to have avisew from the headland questiorr, or fishing in bays. ) )

Mr. Brent (as quoted at p. 3 of U. 5. Briet) speaks of American citizens who have been mterrupter} “daring
the prescut seascn, in their accustomed and lawful employment of taking and curing fish in the Bay ot Fundy and .
upon the Grand Banks, by the British armed brig ¢ Dotterel,” &e. . ) .

Mr. Addingtou- answers.(p- 8 and 9 of U. S, Brief), that the complainants. are not entitled to reparation for
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the loss théy have sustained, having rerdered themselves obnoxious, having been taken, some flagrante delicto, and
others under such circumstances that they could have no other intention than that of pursuing their avocations as *
fishermen, within the lines laid down by treaty as forming boundaries within which pursuit was interdicted to them,

The United States Brief which is now confessed to have been inspired by a misappreheusion of the facts, states
(p- 9) that the claim to exclude the American fishermen from the great bays, such as Fundy and Chaleurs
and also trom a distance of three miles, determined by a line drawn from headland to headlund across their mouths,
was not attempted to be enforced until the years 1833 and 1834, when several of the American fishing vessels were
seized by the British Cruisers for fishing in the larg- bays.

This admission coupled with the complaint of 1824, makes it evident that fndisputable portions of the Conven-
tion had been violated, since American vessels had been seized in Two-Islauds Harbor, Grand Muanan, This
wHg, even with the present Americad interpretation of the Convention of 1818, as to headlands, an evident trespass
on prohibited grounds ; and the rescue o! the vessels seized by the fishermen of Eastport, and other similar instan-
ces, should not be mentioned otherwise than as acts of piacy, which a powerful nation may disregard for peace
sake, but will resent when treasured injury explodes on other oceasious. .

" It bas been the poliey of certain American Statesmen to lay the blame of most of their fisheries
dificulties on- the shoulders of colonists, in order to obtain their easy settlement, at the hands of a distant,
and (quoad lucrum) disinterested, Imperial and supreme power.  IFrom a natural conncection between causes and
effects, cur maritime provinces most in proximity to the United States, had to bear the brunt of a triangular
duel, the chief part of which fel! to Nova Scotia, who showed hersclt equal to the oceasion. 1t ean be shown that
what was styled as alinost barbarian legislation, on the part of the Nova Scotip’ Parliament, exists at this very
hour, in the Legislation of the United States,  And it is not a reproach that I'am casting here against the United
“States. They have done like other nations, who made sftectual provisions, against the violators of their cus-
toms, trade or navigation laws, and they could not do les< or otherwise than the legislature of Nova Seotia. .
" The Customs Statute of the Dominion, 31 V. ¢. 6, (1867) contains similar provisions to those of the Iishing -
Act of the same Session, c¢h. 61, ss. 10, 12, 15. and lays upon the owner and claimant of goods seized by Customs
ofticers, the burden of proving the illegality of the seizure: it obliges the claimant of any vessel, goods or things seizs
ed, in pursuance of any law relating to the customs, or to trade or navigation, to give security to answer for costs,
Other parts provide for all the things contained in the Nova Scotin Sratute, so much animadverted upon, as
being contrary to common law principles, but which are applicable to Bririxh suhjects as well ay to foreigners. The
Lmperial Act, 3 & 4 Will. 4 ¢. 59 ss, 67, 69, 70, 71, con=olidrvel former Aets, dating as far back as when the 13
revolted Colonies were part of the Empire, contains similaur provisions as our Dominion Acts concerning Customs
and Fisheries, and as the Nova Scotia Statute of 1836. 1 hud intended to cite some words of the American law
on the subject, but the volume is not at hand. 1 supplement the omission by—1. Gallison, p. 191 ; 2. Gallison,
p- 505: 3. Greenleaf, Sect 404, and note 2, p. 860 : 5. Wheaton. Sect. 407, p. 461, and Scct. 411, p. 463.
- Mgr Daxa:—DMr. Dontre, do you not consider that to the smme eflect as if the Judge says that the Govs
crument must make out a prima fucee case. :

Me. DouTrE:—1 ha.e enly read a small portion of the decision; but the seizure coustitutes a prima facie
case.

Mg. Dava :—Oh, no. :

Mu. Dourke :—Seizure was made for open violation of the law, and it is for the claimant to show that he
did not violate the law.

Mgi. Dana :—The Decisitn is that the Government must make out a prima furie case. :

Me. DovTrE :— It is impossible for me to satisfy your mind on that point ; the report is very long, and if you
read it you will be convineed that 1 am right.

MR. Dana :—1t says the Government are obliged by statute to prove a primu fucie case.

MR, DouTre :—These cases are all of a similar character. I admn-t that the ordinary rules ot evidence are
here reversed. - The reason is that the maintenanze of the ordivary rules, concerning evidence, would work great
mischicf, if applied to such matters as these. )

Mr. FosTer :—This 15 a judgment based on suspicion, in the opinion of the Court. and not on the opinion of
the boarding officer.

Mr. Dovrre :—The boarding officer makes the seizure.and reports thut he ha: made i, and unless the defendant
comes und shows that the seizure has been illegally mude; the Court ratifies the seizure, and coademus the goods
or ships seized. :

Mr. DaNa:—Are you speaking of war, now 2 :

Mr. Dourre:—No, of profound peace. :

Mr. Dana:—This was in time ot war, and in the very case vou cite, it is said that the acts must be established
by the Government which has to make out a prima fucir easc. v

Mr. Doutre :—1 will take the law of the United States on this point as establishing my view. T will now .
give the rea-ons why such legislation has been adopted in Euogland, in the United States and in Canada, in an ex-
tract taken from a judument rendere | by the distinguished Chef Justice of Nova Scotia, Sir William Young, in
Dec. 1370, in re Schooner Minnie, Court of Viee Admiralty :— i

- It must be recollected that Custom House Liws are framed to defent the infinitely varied. unserupulous and ingenivus
devices to defrawd the revenue of the couatry,  In no other system is the paty accused obliged to prove his innncence--the
weight of proaf is on him, reversing one of the first principles of criminal law. -Why have the Legislatures ot Great Britain,

. of the United States, and of the Dominion alike, sanctioned this departare from the more humaove, and, as it would seem at the

first Dlugh, the more reasonable rule®  From a necessity. demonstrated by experience—the necessity of protecting the fair
trader and counter-working and punishing the smuggler.”

Mr. Da~xa :—That is a British decision which you have read ?

Mr. Doutie :—Yes; a British Colonial one. ‘

Cue provisions of the Nova Scotia Statut:- were intended to apply to a class of cases b longing to something
similar to customs regulations, and are inseparable from them, and if ever our American friends desire to enforce
on their consts the three miles limit, which their answer and brief recognize as resting on the unwritten law of na-
tion-, they will have to extend to this matter their customs law above cited, as did the Legislature of Nova Secotia.

The learped Agent of the United States went very far from any disputed point to gain sympathy, by a reference
to what, in the United States Answer to the case, is called an inhospitable statate. He says:—

¢ A Nova Scotin statutc of1836, after providing for the forfeiture of the vessel found fishing, or preparing to fish, or to have
been fishing within three miles of the const, bays, crecks or harbors, and providing that the master, or person in command, should
not truly answer the questions put to him in such examination by the boarding officer, he should forfeit the sum of one hundred
pounds, goes on ro provide that if any goods shipped on the vessel were seized for any cause of forfeiture under this Act, and any
dispute arises whether they have been lawfully seized, the proof touching the illegality ofthe seizure shall be ou the owner or claim-
ant of the goods, ship, or vessel, but not on the officer or person who shall seize and stop the same.”

These are the very expressions which the learned Agent for the United States cmploved when he aniwadverted
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on that Statute, e also states that he is not aware whether # Statute similar to this one, which existed in Nova
Scotia in 1868, has been repealed,  In 1867, however, Nova Scotin, New Brunswick and the two Canadas were
confederated together, aud the matters relating to-the tisheries and custors-were then trausferred to the Dominion
of. Canada, which-has ever since exercised the sole power of legislation over those subjects. The hest answer that
can-be given to Mr. Foster and his colleagues ou this point may be quoted from high authority. The Agent for the
United States, about the period of his arvival here to attend to his duties before this Commission, publisted in the
¢ American Law Neview,” a journal which speaks with quasi-judicial ‘authority in Massachusetts, an artivle on the’
Franconia, having a prominent bearing on this case now bhetore the Commission, 1 ouly mention this fact in order
to show the high character of the Zeview. This journal, sdurmed ar the views proclaimed by  President Grauot.
published a very able article. on the subject, the writer being an eminent and able lawyer; and this article deals
with the question of preparing to fish. as well as with the question of trude, buth of which have been discussed vy
my learned friend the Ageut for the United States, Iu dealing with the claim of the right, on the part of Awmeri-
can fishermen, to lie at anchor, clean and pack fi-h and purchase bair, prepare to fish aund trans-ship “cargocs, the
writer suys: : ) ) :

Mr. Daxa +—Will you have the kiuduess to state by whom these views nre set forth 7

Mr, Douvrie :—I am not quite sure of the name,

Mr. DanNa: It i« not Mr. Foster,

Mr. Doutre: No. . o

Mr.Daxa: You do not know the author

Mr. Dovrres 1 think 1 do. ,

Mr. Yoster:  Unless that is Prof. Pumeroy’s urgument, it is something 1 have never before heaid of., .

Mr. Doutre: It is his argument, Tam iutormed.

Mr. Dava: 1 wishalso to say that this Lleview has no quasi-judicial authority, It is private properiy. and
edited by private persons. ) . : '

Mr, Dovrre: 1 thus consider al publications of this nature,

* All these acts are plainly unlawful, and would be good grounds for the confiscation of the offending vessel, or the iufliction o-
pecuniary penalties. The treaty stipulates that *¢ Awmerican fishermen shall be admitted to enter such bays and harbors for the pur
pose of shelter, of repairing damages therein, of purchasing woo.l, and obtaining water, and for no other purpvse whatever.” Iiven
assuming, a8 has sometimes been urged, that -the words ¢ For no other purpose whatever®” vefer exclusively to matters connected
with the business and process of fishing, the prohibition still covers all the ncts enumerated. To use the bays and harbers as places of
«convenicnee in which to clean and pack fish, to procure bait, to prepare to fish, or to land cargoes of fish, woull be an invasion of the
exclusive fishing rights within the territorial waters secured to British subjects and denied to American citizens. ¢ Preparing to fish,”
if permitted, would render it almost impossible to prevent actual fishing. ~ When, from cousiderations of policy, statutes are male to
declare some finnl result iilegal, the legislature uniformly forbids the preliminary steps which are directly connected with that result,
lead up to it, and facilitate its accomplishment. Thus, if Congress should absolutely prohibit the landing of certain gouds in our
ports, the United States Government would doubtless listen with amazement to a complaint from foreign importers that** preparing
10 land ”* was also prohibited.  All customs und revenue regulutions are framed upon this thoory. The provision of the Imperial
and Canadian statutes making it & penal offence for American vessals ¢ to prepare to fish > while lying in t rritorvial waters, scems.

~ therefore, to be a * restriction necessary to prevent ' their taking iish therein, wud for that reason to be lawtul and proper.”

The claim of right to sell goods and buy supplics, the traffic in which the Nova Seotia Aet’ was intended to
prevent, is thus commented on:—- :

« This particular- ¢laitn has not yet been made the subject of diplomatic correspondence between the two goveraments, but
amongst the docunients laid before Congress at its present session is @ consular letter from which we quote :— - v

« It (the Treaty of 1818) made no reference to and did not attempt to regulate the deep sea fisheries which were open to all the
world. * *. * = Itisobviousthat the words * for no other purpose whatever,” must be construed to apply solely to such purposes
as are in contravention to the treaty, namely: topurposes connected with the taking, drying, or curing fish within three warine
miles of certain coasts, and not in any manuner to supplies intended for the ocean fisheries, with which the treaty had no connection,

“All this is clearly a mistake. and if the claims of American fishermen, partinlly sanctioned by the United States executive, rest
upon no better foundation they must be abandoned. In fact, the stipulation of the treaty in .\\(}tiuln the clanse occurs, has reference
alone to vessels cmployed in decp sea- fishing. It did not require any grant to enable our citizens to cngage in their occupation
outside the territorial limits, that is upon the open sen; but they were forbidden to take, drv, or cure fish in the bays and harbors.
They were permitted, however, to come into those inshore waters for shelter, repairs, wood and water, ‘and for no other purpose
whatever.?” To what American vessels is this privilege given ! Plainly to those that fish in the open sea. "J'u say that the c¢lause
<4 for no other purpose: whatever »> applies only to acts connected with’ taking, dvying, or curing fish within the three miles linir,
which Acts are in terms expressly prohibited, is sinuply absurd. It would be much more re:}sonublc to siay that, applying the maxim
noscilur « sociis, the words ** for no other purpose whatever  arc to be coustrned as having reference sulely to matters connected
with regular fishing voyages, nccessary, convenicnt or customary in the business of fishing, and are not to be extended to other nets
of an entirely ditferent and purely commercial nature. B .

¢ President Graot declares that so far as the Canadian claim is founded upon an alleged construction of the convention of 1818,
jt cannot be acquieseceld in by the United States. He states that during the conference which preceded the signing of this treaty, the
British Commnissioners proposed a clause expressly prohibiting American fishermen from carrying on any trade with British subjects,
aud from having on board goods except such as might be necessary for the prosecution of iheir voyages. Headds:—

« This proposition which is identical with the construction now put upon the lanzuage of the convention, was emphatically re-
jected by the American Comniissioners, and thereupon was abandoned Ly the British plenipotentinries, and Article 1, 'as it stands in
the convention was substituted.” S T ' ) .

. #tThe President hns heen misintormed. The proposition alluded to had no connection with the privilege given in the latter
part of Article 1 ta enter bays aud harbors for chelter and other similar purposes 3 but referred ecpressly and exclusively 1o the
grant contained in the former part of the Article ofa right to take, dvy anl cuve fish_on the coasts and in the bays of Labrador and
Newfoundland. Thiy is apparant from a reference to the negotiations themselves.  On Septeniber 17, 1818, the -American Commis-
sioners submitted their first projet of & treaty:- The proposed’ article relaiing to the fisheries was nearly the sune as the one finally |
adopted, including a renuucintion of the liberty to fish within three miles of other coasts and bays. The provisv wus as follows :—

«« Provided however that American fishermen shall be permitted to enter such bays and harbors for the purpose only of obtain-
ing shelter, wood, water and bait. . : ) . o

« The Britisk counter projel granted a liberty to take, dry, and cure fish on the coasts of Newfoundlanid and Labrador within
much narrower limits than those demanded by the American plenipotentinries. 1t admitted thefishing vessels of the United States into
other bays and harbors, ‘for the purpose of shelter, of repairing damages thevein, of purchasing wood, and obtaining water, and for -
no other purpose.” It also contained the following clause: : : ' . . )

-« It is further understood that the liberty of taking, drying and curing fish granted in the p}'ccedmg part of this article shall not
be construed to extend the privilege of carrying on trade with any of his Britannic Majesty’s subjects vesiding within the limits herc-
inbefore assiyned to the use of fishermen of the Uniled States. And in order the more effectuslly to guard against smuggling, it shall
not be Inwful for the vessels of the United States engaged in the said fishery to have on board any goods, wares, and merchandise, ex-
cept such as may be necessary:for the prosccution of the fishery.” B . .

¢ Messrs. Gallatin and Rush replied, insisting upon & privilege to take, dry, and cure fish on the coasts of Newfoundland and
Labrador within thelimits first demnnded by them, and ndded-as the last sentence of their letter: The clauses making vessels linble
to confiseation in case any articles nut wanted for carrying on the fishery should be found on board, would expose the fishermen to
endless vexations.. On the 18th October, the British Commissioners proposed Article I, as it now stands, which wasaceepted at once.
“I'liere was ne discussion of an alleged right of Anterican fishernmen to engage in trade, and no further allusion on the subject.  [udeed,
throughont all these conferences the American Commissioners were lntouring to obtain'as extensive n district of territory as possible
on Newfouudland, Labrador, and the Magdalen Islands for inshore tishing. and paid little attention to the privilege—then apparently
of smiall value, but now important—of using other bays and harbours for shelter and kindred purposes.  The British ageuts on the
ather-hand endeavoured to confine the former grant within marrow Hounds, and to load it with restrictions.  The rejected clause, con-
cerning trade and earrying goods, was one of these restrictions, and in its very terms referred aloue to the vessels taking, drying and
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curing fish on the portion of the Newfoundland and Tabrador coasts made free to one citizens, It should de moticed that the provise
tinally adopted omitted the right originally demanded by the Americans of entering other biys and harbors for bait, and is identical
with the one at first submitterd by the British plenipotentiarics, strengthened hy the wldition of the word * whatever” after the clause
s« for no other purpose.” It is evident, therefore that the British Governmeut is not estopped from opposing the claim now set up by
American fishermen, and sustained by the President, and any thing that occurred duving the negotiations preliminary to the treaty.

« We must fall back, then, upon the accepted doctrines of [nternational Law. Every nation has the undoubte! right to prescribe
such regulations of commerce earried on ity waters, amd with its eitizens, as it Jeems expedient, even to the extent of exciuding catirely
some or all forcign vessels and merchandise.  Such measures way be harsh, and unler some circumstances a violation of inter-state

- comity, but they are not illegal. At nll events, it does not become a government to complain, which now maiutaing a tarift prohibie
tory us to many articles, and which nt one time prssed @ yeneral embaryo wnd non-iatercourse Acl.  There seem to be special reasons
why the Dominion nuthorities may inhibit general commeree by Americans engaged in fi<hing,  Their vessels clenr for no particuine
port; they are accustomed to enter one bay or harbor after another as theiv needs demand ; they might thus carry on a consting trade;
they would certiinly have every opportunity for successful smugeling.  Indeed, this woull legitimtely belong to the locul customs
and revenue system, nnd not to the fisheries. e are thus forced {0 lhe conclusion that Americun fishermen have no right to enter
the bays anid harbors in question and sell yoo Is or purchase supplies other than wood and water,* :

It is not neeessary to add a word to the able and impartial Tanguage quoted, except to suggest that if the
author had teen now writivg, he might have found a mare forcible example of inhospitable logislation than the “gen-
eral embarzo and non-intercourss act,” namely, the attemp® to evade the plighted promise of the wvation. to remove the
taxation from fish, by taxing the cans,—useless for any other purpose,—tn which the fish are sent to market,

While restoring to the legistation of Nova Seotin its true charaeter, this aricle shows also which of the two
decisions rendered, voe by Mr, Justice Hazen, the other by the distinguished and learued Chief Justice, Sir Williwn
Young, must he held to be the correct one, on preparing to fish,  The latter’s julgment receives from this impartial
source an authority which it did not require to carry conviction to all unprejudiced minds,

The nec-ssity for the Nova Scotia Statute ol 1836, so wuch comwplained o beeame apparent within u prefiy
short period. )

In 183%, as mentioned in the United Stares Brlef, p. 9. several Americun vessels were seized by British
cruisers, for fi<hing in large biuys.  Between the dates nt the Nova Scotia Statute and these seizures, the American
Seerctary of State had issved circulars enjoining  American  fisherm=n to ob.crve the limits of the weaty,
but  without saving  what these limits we:e.  Why dild ke abstain from  giving bis ¢ountrymen the text ot the
Couvention of 1818, Article Ist 2 They conld have read in it thu tie United States had renounced  forever the
Liberty of taking, drving or curing fish within three marive miles of any coust, bay. ereek or harbor, and that they
could not be adwitted to ender such bays ar hacbors, excep: for shelier, or repairing dimages, or obtaining wood

“and water, and for no other purpose whatever. Every disherman would bave uunderstood such elear language,
Statesmen only could imagine that © bays ™ weant large bays, more than 6 miles wilde at their enirance.

It was the privilege of eminent politicians, bat uot of the fishermen, to handle that extravrdinary logic which
involves the contention—1Ist, That fur the purpos of tishinw, the territorial waters ol every country along the sens
coust extend 3 niiles from low-water mark.  2ud, That in the ease of bavs and gulls, suel only are territorml wi-
ters as do not exceed 6 miles in width at the mouth upon o stright line measured 1rom headland to headland.
3rd, That © all larger bodies of water connecred with the open sea, form a part'of it These words ave taken from
the Arnswer to Brivish Case, pp. 2, 3).  The framers ot the Convention of 1818 must have meant those large bays,
when they excluded American tishermen trom entering into any bay, ete. The woss that the fisherman could have
said, atter rending the text, would be thar it must have been an oversighe,—and he would never have thought ot tak-
ing the law in bis own hand and disregarding a solemn eantract eniered into by his Government.  Bur, with his
common sense, he would have saul: The Convention could not mean the smull bays, since Lam told by American
lawyers that it did not require a treaty to protect the smadl biuys against our tuterterence.  (Sze the Answer to
the Cuse at page 2.)  The word bay could not mean anything but those farge bays, which, in the absence of Treaty
stipulations, might by some be considered as forming part of the open sen.  And acting on this plain interpre-
tation. of the must clear terms, the fisherman would have abstained from entering into any bay except for the
purposes mentioned in the Convention. Ol fishermen would, in addition, have tanght the yvoungeee ones that
there was & paramount reason why  the Ameriean framars ot the Convention of 1815 conld have no desire t
open the large bayvs to their fishermen, for - the reassn that up to 1827 or 1828, that s until ten vears afier the
Convention, Mackerel had not been found in lirge quantities in the Gult of St. Lawrence.

It then the cireulars of the Seerctury of the Lrewsury, th American fishermen, failed to pat the fatter on their
gaard, when the Nova Seotin Legislature showed such firm dereemination fo enfvree the vights off her tishermen
and cozree the American to ohedience to luw and treaties, the vespousibitity of any possible conflict tell upon the
Azneriean and not upon the British anthorities. ' o

Out friewd, Mr. Dana, expressed with vehemence of language which frapressed us @'l the serions consequen -
ces which would have foilowed, if a dreap of American blood had been spilt iu these eonflicts. We have o wood
-an opinion o our American consins to think that they wonld have been much moved it one of their countrymen
had been killed, while in the act of vislating the law, in Britsh Territory.  The United States have laws as well us
other nations against trespass, piracy amd robbery, and it is not in the habit of nations to wage war in the protection
of tho=e of th:eir countrymen who commit any ot these crimes in a foreign land.  The age of fillibustering has gone
by aud no eloquence can restore it to the standurd ot a virtue, » : ‘ )

Howev. r, a state of things which is calenlated to create temptations such as were offered to  American fisher-
men, in Canadian waters, should be at all times most carefuliy avoided, and it was the desire of bLoth British und
American statesmen to remove such dangerous and inflammable canses of eontlict, which brought us to the Recip-

rocity Treaty of 1854, : : ‘ ‘

By that Treaty, British waters in North Ameriea, were thrown open to United States citizens, and United
States waters north of the 36th degree of north latitude were thrown open to British fishermen, excepting the
salmon und shad fisheries, which were reserved on both sides.  Cartain articles of produce of the British Colenies
and of the United Stues were admitted to each country, respect.vely, free of duty.

That Treaty suspended the operation of the Copvention of 1318, as long as it was in existence. On the
17th of March. 1863, the United States Government gave notice that at the expiration of twelve months, from
that day, the Reciprocity Treaty was to terminate.  And it did ihen terminate and the Convention of 1818 re-
vived, from the 17th Mareh, 1866.

However, American fishermen were admitted, without tnterruption, to fish in British American waters, on pav-
ment of a license, which was collected at the Gut of Canso, a very narrow and the nearest entrance to portions of
these waters.  Some American vessels took licenses the first vear, but many did not.  The license fec havine been
raised alterwards, few vesscls took a license and tinally alinust all vessels fished without taking any. Every oue
will understand the impossibility of entorcing that system,  All American vessels having the right to fish in British
American waters, under the Convention of 1318, those who wanted or professed to limit themselves to tishine
vutside of the 8 miles limit had the right to enter on the northern side of Cape Breton without taking a license. :\:
long as that license was purely nominal, many took it in order to go everywhere without fear of cruisers or molestation.
When our license fee was doubled and afterwards trebled, the number of those who took it gradually dwindled to
nothing.  The old troubles nnd ivritation were renewed, and many fishermen bave explained, betore the Commission
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how smbarrassing it was, in many instances, to know, from the deck of a vessel, how far from the shore that vessel
stood.  Three miles have to be measured with the eye, not from the visible shore, but from low water mark.
There are coasts which are lefs dry for soveral miles by the receding tide.  When the tide is up, landmarks may
be fumiliar to the inhabitants of the shore or frequent visitors of its water; but for the fisherman who comes there
for the first or second time, or perhaps fur the tenth time, but after intervals of years, it may be a difficult task to
determine where he can fish with satety,  And what can be more tempting, I should say tantalizing, than to fol-
iow a school of mackerel. which promises a full fare in one day and a speedy return home, with the mirage of a
family to embrace and of profits to pocket?  Should wen be exposed to such temptations, when commercial inter-
course and money, as an wltima ratio present so wany wodes of removing restrictions ? s there any one of these
varied modes of’ settlement which is worth the lite of a mun 2 .

Great Britain and the United States owed it to their noble common ancestry and to their close relationship,
not to listen to the evil advice of passion, an< to show to the world a new baulefiel, where cool jumlgment andg
good will ure the wost suceesstal arms, . :

With the termination of the Reciprocity Treaty, reappoared the cruisers and catters among the fishermen, awl
irritation seeme:d to have ucquired vigor and intensity during the suspension.  Other internatioual differences had
grown up, from the beginning of the civil war, aud had accamulated, during the whole of that war, to such an ex-
tent that a spark might start a serious  conflict.  Fortunately eool heads wers predominant in the
two governments 5 the Joint Thgh Commis-ion was appuint-d, and the Washington Treaty reduced to a mouney
question, what., in former time~, would have cost the lives of thou-ands of men wnd would have, besides, entailed on
huth sides an expenditure of mouney ten times more considerable than the compensatory indemnities resulting  from
that Treaty. Fen articies of that Treaty coucern the fisheries, from the 18th to the 25th, both inslusive, and the
32w and 33rd. Ju addijon o the liberties vranted to them by the Couventiou ot 181%; Americans are admited,
Ly art. 18, to fish every where, in common with British subjects.. without being resiricted to nuy distunce from the
coast, with permission to land for the purpose of drying their nets and curing their (ish, provided they do vot iuter-
fere with the rights of private property.

Ou the other hand British subjects are admitted. hy art. 19, to the samz liberties on the eastera sea cousts
and shores of the United States, nordi of the 39th parallel of north latitude. A

Ari. 21 declares that as long as the Treaty shatl subsist. fish oil and fish of all kinds (except tish of the inland
lakes and of the vivers falling inty them, and except lish preservel in oil) being the produce of the fisheries of the
United States or of the Dominion of Canada, shall be a lmitted into each country, respectively, tre- of duty. :

By Art. 22 it is agre=d that Comm ssioners shall e appainted to determine, having regard to the privilezes”
accordad by the United States to the subjects of Her Majesty, the amount of any ¢rmpensation which ought 1o be
paid in retoen fur the privileges accorded to the eitizens of the United States, under article 18,—and that any sum
of money which the Commissioners may so award shul be paid, ina gro-s sum, within twelve months after the
award given.

Article 33 stipulates that the fisheries articles shall remain in foree for the period of ten vears from the date
at which -they may come into operation, by the passing of the requisite laws, on both sides. and turther, until the
expiration of two years afrer notice given by cither of the parties of its wish 10 berminate the same.

The Treaty came into operation on the Ist July, 1873, Great Britain claims from the United States a sum
of $14,580.000 tor the concession of the privileges granted to the citizens ol the United States tor the period of
twelve years.

On the part of the United States it is contended thas the liberty of fishing in their waters and the admission
of Canadian fish and fish oil, duty free, in the mavkets of the United States is equivalent to what Great Britain
obtains by the treaty. ,

The questions now to be enquired into are: 1st. Is the British clim proved, and to what extent 7. 2nd.
Ilave the United S-ates rebutted the evidence adduced on behall” of Her Alijesty, and have they proved a set-off to
any and what extent ?

© Wherever Americans have expressed a disinterested opinion about the Galf and vther Canadian fisheries, they
lhave never underrated their value, as they have in this ease, where they are called upon to pay for using them.

At atime when no diplomatist had coneeived the idea ot laying the elaim of the United States to these tisheries.
on the heroie accomplishiments of onrarmy and navy from rhe old British colony of Massachusetts, as we have heard
from the eloquent and distinguished United States counsel, belore this Commission :—at a time when, emerging from
war, fit occasions offered themselves tor reminding Great Britain of what she owed to the bravery of Massachusetts
bovs, who had planted her flag in the place of the French colors over this Dominion,—-in these fimes the right of fish-
ing in those waters had acerued to the American people from nv other origin than a concession by treaty, and no
other basis than the rwté possidetss. When another Commission is appointed by England and Franee to settle the
differences which exist between tnem in reference to the Newtoundland Fisheries, 1 doubt much it the political
ovatory of our Awerican iriends could not, with a little change of tubleaux and scenery, be turned to some account,
—suchi as the French reminding the English people of the miseries endured by Jaeques Cartier during the winter
he spent at Sable Island cu his way to Newfoundland, Louisburg and Quebee to bring Buropean  civilization
among the aboriginal tribes,

Although it 1s hard to vouch for anvthing in such matters of fancy, I doubt much whether Frauee will recall the
tieroic deeils of her Cartiers and Champlains to make herself a title to these fisheries. She will not make such light
work of her Treaties as onr friends huve doue. . v .

In the line of historical titles adopted by our learned friends, the Seandinavians would wipe out even the
clim of Columbus, for three or lour centuries betore the discoveries of the grent Genoese navigator, some of
their fishermen had visited profitably the Bauks of Newtoundland. My Jearned friends should be as much alarmed
at the consequences of their fiction, as Mr. Seward was when ~de:n.ling with the headland question in the Senate—
page 4 of the British briet—he pointed out tl}nt the construetion put upon the word bay, l‘;’ tho§e' who coufined
them 1o bodies of water six miles wide at their mouth, woulid surrender all the great bayvs of the United States.

While listening with pleasure vo the narration of the great achievements of t_.hc Massachusests bovs, we could
not understand why thev shed their blood for those poor and unproduetive fisheries.  We looked a little ut his-
tory, we searched for a confirmation of the pretensions ot our 1'x'i::nds,‘:m(1 we found a very <li{Ycrent account, in
the writings of their great statesmen, both as to the basis of their claim and as to the value of §Ine fisheries.

John Quiney Adams, who represented with others, as has already been mentioned, the United States, at the
Treaty of Ghent, in 1814, collected information.  Ie applied to Mr. James Lloyd, and- this gentleman, writiug
from Boston, on the Sth of March, 1815, communicated to him what will be found from page 211 to page 218 of
his Duplicate Letters.” A few citations will not be out of place here :— ~

« The shores, the creeks, the inlets of the Bay of Fundy, the Bay of Chaleurs. and the Gulf of St. Lawrence, the Straits of
Bellisle, and the Coast of Lahrador, appear to have been designed by the God of Nature as the great ovariun of ﬁsh';—the in-
exhaustible repasitory of this species of food, not only for the supply of the American, but of the Bnropean continent. At
the proper season. to catch them iu endless abundance, little more of effort is needed than to bait the honk and pull the line
and eccasionally even this is not necessary. In clear weather, near the shoves, myrinds are visible, and the strand is at times
almost literally paved with then.” .
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‘“The Provincials had become highty alarmed at the expansion of this‘fisliery- an® tradey fealous of {ts progress and' cln~
morous it its endurance ; they. therefore, of late years, heve repeatedly memorialized the government in England, respecting
the fisheries carried on by the Americans, while the whole body of Scottish adventurers, whose trade buth in imports and exe
ports, and control over the inhabitants, it curtailed, have turned out in full ery and juined the chorus of the colonjal governs
ments in @ cruswle agirinst the encroachments of the infidels, the disbelievers in the divine authority of kings, or the rights of
the provinees. and have pursued their objects so assiduously that, at their own expense; as I am informed from a respectable
source, in the vear 1807 or 8, they stationed o watchman in some favorable position near the Strails of Canso, to count the number
of American vessels which passed those stradls on this employment. @ who returned nine hundred and 1hty-eiyht as the nuinber «ae
tually ascertained by vt to have passed. and donbtless many others, duriny the night or in stormy or thick weather, escuped his obe
servation nud some of these aggressors, have distinetly looked forward with gratification to a state of war, as a desiralble occurs
rence, which would, by its existence, annul existing treaty stipulations, so injurivus, as they contend, to their intergsts and
thuse of the nation.” : I

«The Coast and Labrador Fisheries are prosecuted in vessels of fram 40 to 120 tins hurthen, carrving a number of men,,
accorling to their respective sizes, in'abuat the same proportion as the vessels on' the "Bunk Fi-Uery. They conumence their
“voyages i May, and get on the fishing ground avout the 1st of June, before which *time Lait eannot be obtained. This
bait is furnished by a small species of fish called coplang. which strike inshore at that' time, and are ‘followed Ly tmmense
shoals of codfish which feed wpon them.  Luch vessel selears her vwn fishwg-yround, along the cvast of the Bay of Chalewrs,the Gulf
of St. Lawrence, the Straitsop Delliste, the Coust of Labrador, even us fur as Cwmberland Island, and the entrance of MHudson's
Bay, thus improving a fishing-ground-reaching in extent from the 45th to the 63tl: degree of north latitude. L
« In chousing their situation, the tishermen generally seck sume aheltered'and safe harbor, or cove, where they anchor in b
about siv o sezen futhoms water. unbend their saily, stow them below, and liternlly makitlg themselves at home, dismantle and
convert their vessels 1nto habitations at least as durable as those of the ancient Scythians, They then cast'a net over the stern
of the vessel. in which a sufficient number of capling ave s.on caught to supply them with bait frem day to day. Each vessel is
furnished with fowr or five light boats. according to tleirsize and number of men. each hoat requiring two men,  They leave
the vessel early in the morning, and seek the lest or sufficiently wood spot for fishing, which is frequently found within a few
rods of their vessels. and very rarely wore than one o two miles distant from them, where they haul the fish as fastas they can
pull their lines, aud sometimes it is said the fish have DLeen so abundant as to be gaft or scocped into the Dboats, without even
a hook or line ; and the fishermen also say that the codfish have been krown to pursue the capling in such (uantities, and witly.
sueh voracity, as to vun in large numbers quite out of water, ¢n to the shores. The boats return to the vessels about nine
o'clock in the morning, at hreakfast, put their fish on board, salt and split them; and after having fished several days,, by
which time the salt has heen sufliciently struck in the fish first caught, they carry thén on'shore and sproad and dry” them on
the rocks or temporary flakes, This routine is followed every day, with the addition of attending to sueh’as have been spread,
and carrying on board and stowing away those that have bee me sufticiently cured, until the vessel is filled with' dried fish, fit
for an immeuiate market, which i generally the case by the middle or lust of Adugust, and with which she then proceeds ime
nediately to Burope, or returns to the United States; and this fish, thus cuught and cured, is esteemea the best that is bronght
to market, and for several years pravious to that ot 1808, was computed to furnish three fourth partsof all the dried fish ex-

ported from the United States”

The, following statements to be found on page 219 of the work were furnished to Mr. Adams by a person,
whom he qualilies as a very respectable Merchant, who dates his letter Bostan, May 20th, 18152 -

« My calculativn is, that there were employed in the Bank, Labrador and Bay fisheries, the years above mentioned, 1232
vessels yearly, viz., 584 tu the Banks, and 648 tv the Bay and Labrador. ] think the 584 Bankers may be pit down 36,540 tons,
navigated by 4,627 men and boys, (each vessel carrying one hoy,) they take and cure, annually, 510,700 guintals of fish; they
average about three fures a year, consume, annually, 81,170 hhds salt, the average cost of these vessels is about 52,000 each ; the
average price of these fish at foreign markets is $6 per quinial; these vessels also make from their fish, annunly, 17.520 barrels
of oil, which communds about $10 per barrel, their equipments cost about 3900, annually, exclusive of salt. .

< ['he (43 vessels that tish at the Labeador and Bay. I put down 48,600 tons, uavigated by 5832 men and boys; they take
and cure, anuuaily. 648,000 (uintals of fish; they o but one fave a year ; cmsume, annually, 97200 hhds. of salt. The avers
are cost of these vessels is about $1600 ; the cost of their equipments. provisions, ete., is 31050 ; those descriptions of vessels are
not so valuable as the bankers, more particularly those that go fran the distriet of Maine, Connecticut aml Rhode-Island, as
they are mostly sloops of no very great vilue 5 most of these vessels cure a put ot their tish where they cateh them, on the
bench, rocks. ete., and the rest after they return home; several cargoes of dry fish are shipped yvearly from the Lalrador divect
for Burope. The usual markets for those fish are in the Mediterranéan, say Alicant, Leghorn, Naples, Marseilles, ete., a3 those
narkets prefer small fizh, wnd the grentest part of the fish canght up the by and Labrador aré very small. The average price
of these fish at the market they are disposed of is 83; these vessels also make from their fish aboui 20,000 b=, of nii-,' which
glways meets a ready sale and at handsome prices, say from 88 to $12 per barrel, the must of it is consumed in the United

States.

1232 vessels employed in the Bank; Bay and Labrador fisheiies, mensuring.....................tons 85,140
Number of men they are navigated by. s 10,4539

178370 hhds,
. ceeees LISSTOD quintals.
Barrels of oil they make................. . 37,520 barrels.

“There arealss a description of vessels called jiguers or small ‘schooners of about 30 to 45 tons that fish in the South
Chanoel, on the Shoals and Cape Sables, theiv number 300, they carry about 4 or 5 hands, say 1200 men and take abent 75000
gtls, of fish, annuatly ; consume 12,000 hhds. of sa't, and make nbout 4,000 barrels of oil; their fish is generally sold for‘the
West Indies and home consumption.: . N

“There are another description of fishing vessels commouly called Chebaceo Boats or Pink Sterns; their humber 600 ;
they are from 10 to 23 tons, and carry two men and one boy each, say. 1.800 hands; they consume 15,000 hhds, of salt, and mke’
and cure 120.000 quintals of fish, annually: These fish also are wholly wsed for hame and West India market. except the very
first they take early in the spring. which are very nice indeed, and ave sent to the Bilbao market in Spam, where they in]wuy's
bring a great price ; they make 9,000 barrels of vil ; these vessels measure about 10,300 tons,

“There ar also abeut 200 schooners employed in the mackerel fishery, measvring 8,000 tons, they carry 1,600 men and
boys, they take 70,010 barrels, annnally. and consume G000 hluls salt, )

7 ¢ 'The alewive, shad, salmon and herring fishery is also inmense, and eonsumes a’ great quantity of salt.

Number of hhds. salt they consume. .
~ Quantity of fish they take and cure.

* Whole number of fishing vessely of all deseriptivns........ 2392
Measuring.......... B SR . tons. 1154940
Nuwmber of men navigated by 15.059
Salt they consume....... RN e 265,370 hhds.

1,353,700 quintals,

Quantity of fish they take and cur
A.520 harrels,

Number of barrels of oil..,
Nur:ber of barrels of mackerel.. . o e 50,000 barrsls.
“Tliere are many gentlemen who assert. and roundly ton, that one yeur there were at the Labrudor and Bay, over 1,700

cail beside the bankers; but | feel very c¢onfident they ave much mistaken, it is inapassivle it ean be correct.” ’ ’

Then Mr. Adams gives the authority of his approbation, at pase 233, to the following statements from “ Col-
quhoun’s Lreatise on the Wealth, Power and Resources of the British Empire,” 2nd 1 lit., 1815,

« The value of these fishevies, in table Nu. 8, page, 36, is eatimated at £7,550.000 sterling.”

«¢New Brunswick and Nova Seotin, from being botiv watered by the Buy of Fandy, enjoy advantages bver Canada. which
more than compensate u greater sterility of soil.  These are to he traced to the viluable and extensive fisheries, in the ‘Bay of
Fundy, which, in ‘puint of abundance and variety of the finest fish, exceed all caleulation, and may be considered as a
mine of gold—a treasure whick ca inot be estimated too high, since with little labur, comparatively speullinw enongh conld be
obtained to feed all Burope.”  pp. 312-313, : ‘ ° "

“ Gince the trade with the United Statss has heen so greatly obstructed, the pryduce of the fisheries in ths British colonies
thus encouraged by the removal of all competition, has heen greatly nugmented ; and nothing but & more extended pupulation
is required to carry this valuable branch-of trade almost ta any given extent,

* It, will be seen by a refarence to the notes in the tableannexed to this chapter, that the inkabitants of the TTnited Stafes de-
rive incaleulable advantages, and employ a vast 1umber of men and vessels in the fisheries ‘in the river $t. Lawrence, and on
the coast of Nova Scotin, whick exclusively helongto Great: Britutn, The dense populition 6f the Northern ‘States, and their
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local situatinm in the vicinity of the most prolific fishing stations, bave enabled them to acquire vast. wealih by the’indulgence

of this country.” p. 318, ¢
@+ 1t ought ever to Be kept view, that (with the exception of the small islands of St. Pierre and Miquelon restored to France
by the Treaty of Paris, in May, 1814), the whole of the most valuable tisheries of Nurth America evclustwely belony at this present
tume to the British Crown, which gives to this country a monapoly in all the markets in Eurape aud the West Ludies, or a right
to a certain valuable consideration from all foreign nutions, to whom the British Government may concede the privilege of care
-yying on a fishery in these seas, p. 314, : !
¢ Private fisheries are a source of great profit to the individuals, in this and other countries, who have acquired a right
to such fisheries,  Why, therefore, should not the united kingdom derive a similar advantage from the fisheries it possesses
within the range of its extensive territories in North America, (perhaps the richest and most prolific in the world), by des
elaving every ship and vessel linble to contiscation whieh should presume to fish in those seas without previously paying a ton-
nage duty, and receiving n license limited toa certain period when fish may be caught, with the privilege of curing such fish
in the British tervitories # Al nations to have an equal claim to such licenses, limited to certain stations, but to permit none
to supply the British West Indies, except his majesty’s subjeets, whether resident in the colonies or in the poren. state.” p. 315,

Ae Jolac's op Prince Ldward's Island, :

8 Prsurnrrs,~-This island is of the highest importance to the United Kingdom. Whether the pussession of it e cone
eidereil in velation to the Americans, or as an acquisition of a great maritime power, it is worthy of the most partienlar atten-:
{ion of government, My, Stewart has jnstly remarked, in his account of thatisland. (page 296,) that the fishery carried on, from
the American States, in the Gulf of St. Lawrenee, furseme years past, is very extensive. and is known to be one of the grentest re-
sources of the wealth of the Eastern States, from which about 2000 schooners, of from 70 to 100 tons, are annually sent into
the Gulf; of these, about 1400 make their fish in the Straitsof Bellisle and on'the Labrador shore. from whence what is intended
for the Europenn market is shipped off, without being sent to their own parts.  Abont six handred American sehooners make
their fares on the narth side of the island, and often make {we trips in a season, returning with full carroes 4o their own ports,
where the fish ave dvied.  The number of men employed in this fishery i< estimated at between fifteen and twenty thousand,
and the profits on it are known to be very great, ‘o see such a souree of wealth and naval pawer on onr own eoasts, and in our
very harbors. abandoned to the Awmericans, i< much to be regretted, and would be distressing, were it not that the means of re-
occupying the whale, with si:h advantages as nust soon preelade all competition, is afforded in the cultivation and settle-
ment of Prince Edward's Island.”  pp. 318, 318, i : '

Tt must bz remembered that these statenents were for the lust 10 years of the Just, and the first 10 years of
the present century, . ) '

We are not informed where the 50.00) barral< of mickerel were then cught, but we have the opinion of Senator
Tuck. cited at pages 9and 10, of British Briet, who savse « Pechaps Lshould bz thought to eivirse the Commissioners
of 1813 with overlooking our interests  They did so in the important renunciation which I huve quoted, but they
ure obnoxious to no complaint for so doing,  In 1318, we took n» mackeral on the eoasts of Brivish po-sessions, .
und there was no reason to anticipate that we should ever have oceasion to do sn.  Mackerel were then found as
anbundant on the const of Now England as anywhere tn the worlll, and it was mot until yaars atter that this beau-
titul fish, in a great degrae, left our waters.  The Mackerel fishery on the provineial coast has principally grown
up sines 1823, and no vessel was ever Eeensed for that busines< in the United S ates till 1838, The Commissioners
i 18IS had no other basingss but to protees the Codiish, aud this they dil in a manner ganerally sitistactory to
those nost interested,” ‘

From the assertions of seemingly well-informed Gloucester officials, accepted ss such by the American
Counsel, the state of things, deseribed by these Boston gentlemen in 1815, would have undergene a complete change,
not progressively and in accordance with the lIaws of nature; Imt on the contrary, the species and quantity of fish
caught in our waters, and the number of vessels and men engaged in that business, have gradually hecome more and
more insignificant.  The magnates of cod and mackerel from Gloucester and other ports, who had draped themselves |
in lofty statistics for the Centennial. have come here to explain once more that all is not goll that glitters. - They took
off their Centennial costume, as people do alter a fancy ba!l—they humbled themselves to the last degree of
wortification, contending that the Gulf fisheries had rednced them 1o beggary, they having lost. some $325, others only .

§128, on every trip they had made there during scores of years in succession.  -People who do not know those hardy
and conrageous fishermen of Gloucester, would hardly helieve that some of them have zone through 170 trips conse-
cutively, without ever flinching in their Spartan stoicism, under an average loss of $225 each trip!  Who should
wouder, if, in their disgust of such an ungrateful acknowledgement, mackerel should have gone to distant zones,
where they could be hetter appreciated ! ' ’

Conl philosnphers thonght they were bonnd to reduce to nine the wounders of the world.  They were mistaken.
Mere is that wonderful town of Gloucester. State of Massachusetts, in the United States of Ameriea, which has been
built, and has grown up rich and prosperous, by accumulating losses and ruius upon former losses and ruins.  The
painful history of its disasters should lie inseribéd as the tenth wonder. -

Fishing, no doubt, like all -other industries. has its fluctuntions of success and partial failure; lut as’ it rests
upan an inexhaustible supply to be tound somewhere, it never can e said to be an absolute failure. It was only within -
a few years thut experimental science was applied to fish.  Science is diffident, as shown by Pref. Baird; in faet,
science teaches uncertainty and unbelief, heenuse the more 2 man learns, the more he finds himself ignorant,—the
more he labors to know if what he thought to he one thing, is not another thing.  'I'he witnesses from - Gloucester
are furmost in that schiool of philosuphers, who doubt of their own existence. - Their town is already & myth ; their
families woull have soon leen the same; and alas! themselves. if they had been too long befere this Commission,
would have to Kick each other to know whether they were myths or livieg beings.

I will have a more (itting oceasion for veviewing the evidence bronght on behalf of the United States generally.
For the oment the contrast was rather tempting,—between what Americans of our days thought of onr fisheries, and
what their ancestors thought almost n eentury ago. I proceed now to show that the British claim has been proved.

Mr. Daxa :—That was as to the cod-fishery. »

Mr. Dowree :—1I think they have made very Little difference. : .

Al Dava :—Codishing is prosperous now. v

Mr. Povrer :—It must not be forgotten. as one «f our learned friends expressed himself in reference to other
matters. they have now a point 1o carry.  When Mr. Adams was collecting his informativn, he had no point to carry,
but simply to give’ o plain statement of faets.  Those rich fisheries, which were spoken of in such glowing terms in 1815
have. it i asserted, declined to nothing, beeanse we ask for their value I never heard the matter more pla‘nly avd
squarely laid down. than it was yesterday, by my learned friend, Me. Whiteway, when he said, ** Now, that you
possess these fisheries, how much would yanask for their surrender 27 If we were to turn the tables, inthis nunner,
we wonhl sce the Gloneester gemtlemen eoming here and deseribing the fisheries in Centennial colors.

“Mro Daxa i—0Onr testimony was all to the cffect that the cod-fishery i3 still profitable in Gloucester.

Mr. Dovrie:—Diluk at this hour we must understand the bearing of the testimony, or we will never do so.
The fisheries in Maine have heen completely destroyed and no longer exist. 1 will read from the testimony on that
point i a few moments, : : o

The number of American vessels frequenting the British-American waters could unot be estimated with any
degree of precision.  Witnesses could ouly speak of what they had seen, aud but very few of them could, within a
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short time, go over all the fishing grounds and make an estimate, even if they had gone round with that object in
view. They had to trust to what they had heard from other parties, who about the same time hal been in other por-
tions of these waters, aud by combining the knowledge acquired from others with their own, they were able to give a
statement of the number of vessels frequenting those waters. : ‘

Capt. Fortin. p. 328 of British cvidence, states that in the Province of Quebee only, the extent of the coast on
which the fisheries of Canada are conducted i8 about 1,000 miles ; and Prof. Iind. p, vii. of his valuable paper, esti-
mates the arca of coastzl waters conceded to the United States by the Treaty, to be about 11,900 square miles. Americans
have been in the habit of fishing all around the Bay of Fundy and on the south-east coast of Nova Scotia, without.
counting the Gulf; but the bulk of the American fleet entered the Gulf, principally by the Gut of Canso, and also
by going round Cape Breton, or by the Strait of Belle Isle, coming from Newfoundland. We have a masy of evi-
dence that they were on all peints at the same time and in large numbers.

Babson, 20th American Aflidavit, estimates the American fleet at 750 sail.

Plumer, 22d s b il “ 700 ¢
Pierce, 24th b . says from 700 to 800.
Gerring, 26th * o says 700,
Wonson, 30th  +* s : s« 700,
Embree, 167th ¢ " says 700 to 800.
Graunt, 186th B o says 700.

Bradley, the first American witness examined before the Commission, in answer to the American counsel, p. 2:
Q. Give an approximate amount to the best of your judegment? A. 600 or 700 certainly. I have been in the
Bay with 900 sail >f American vessels, but the number rather diminished along the lust years I went there. Every-
thing tended to drive them out of the Bay, cutters, aud one thing and another, and finally I went fishing in our own
waters and did a good deal better.

’ Graham, p. 106 of American Evidence, undertakes to contradict Bradley,—but finally he has no better data
than Bradley to guide himself, and after all his efforts, he admits the number to have heen 600 sail.

This was during the cxistence of the Reciprocity Treaty, and on this point, as well as on all others, it is to that
period that we must refer, to find analogy of circumstances.

The average catch of these vessels presents naturally a great diversity of appreciation, and on this, the causes
which divided the witnesses are more numerous than those concerning the number of vesscls. -First the toonage of the
fishing vessels, varyiog from 80 tons to 200 tons, must have regulated the catch more or less.  When a vessel had
a full cargo, she had to go home, even if fish had continued to swarm around her. Then the most favored spots
could not admit of the wlole fleet at the same time.  They had to scatter over the whole fishing area with fluctuations
of luck and mishap. We mustadd to this that many of the crews were composed of raw material, who had to
obtain their education and could not bring very larse fares. Some Naturalists have expressed the opinion that fish
are inexhaustible, and that no amount of fishing can ecver affect the quantity in any manuer. When it is thought
that one single cod earries from 3 to 5 millions of eggs for reproduction, one mackerel half a milliou, and one her-

“ring 30,000, as testiied by Prof. Baird, on pages 450 to 461 of the United States evidence ; there was some founda-
tion for that opinion, but several causes have been admitted as diminishing and sometimes ruining altogether some
species of fish. Predacious fish, such as shark, horse-mackerel, dogfish, bluefish, and' probably many others have
had hoth effects on some species. - (Sce Professor Baird’s evidence, at pages 462,476 and 477.) A more rapid
mode of destruction has been universally recognized in the use of seines or purse-seines, by which immense quan-
tities of fish of all kinds and sizes are taken at one time. By that means the mother fish is destroyed while loaded
with eggs.  Fish too young for consumption or for market are killed and thrown away. It is the universal opiaion
“among fishermen that the inevitable effect of using purse-seines must eventually destroy the most abundant fisheries,
and many American wituesses attribute the failuie of the mackerel fishery on their own coast, in 1877, to that cause.
It is true that this theory is not aceepted by Professor Baird, who however has no decided opinion on the subject,
and who has given the authority of a publication, which be controls, to the positive assertion that this mode of
catching fish is most injurious. . 476-477. B

When a vessel of sufficient tonnage is employed, that is from 40 tons upwards, the catch of mackerel has varied

from 300 to 1550 barrels in a season for each vessel.

- Here is the evidence on the subject of mackere] :—
Chiverie, British evidence. p. 11. makes the average 450 barrels per vessel in a perivd of 27 years. Some years,
' that average reached 700 barrels per vessel. '
MacLean, p. 25, says the average has been 500 per vessel during the twenty years, from 1854 to 1874.
Campion, pp. 82, 34, 38, average for 1803, 650 barrcls; 18G4, from €0V to 700 ; 1865, over 670; 1877, some
cauglit 300 barrels with seines, in one week. ~ Oue vessel seined a school estimated at 1000 barrels.
Poirier, p. 62, average catch 500 to 600 per vessel in one season.

- Harbour, p, 79, * 500 ¢ “ .
‘Singett, p. 84, . 500 i b “
"Greaier,  p. 87, ¢ ¢ 500 to GOO o .
McLeod. p, 93, * 500 . “ o
Mackenzie, p. 129, average catch of mackerel 760 barrels per vessel.
Grant, p. 182, " 600 to 700 b
- Pureell, p. 197, “ 250 per trip.

McGuire, p. 210, average catch of mackerel, 600 per scason.
» P g ’ P

Forty-four other witnesses examined, on Lehalf of the Crown, and eross-examined before the Commission, have
stated the same fact. These statements are confirmed by the following Ameriean witnesses :—

. Bradley, Americau cevidence, p. 2, 600 barrels.

Stapleton, oo p- 10, GO0

Kemp, “ - p. 63, 600 to 700.

Freeman, “ . p. 79, 600 to 750.

Friend, i p- 119, 520.

Orne, “ p. 127, 233 per trip = 460 per scason,
Leighton, .. pe 140, 361 . = Tug 6
nggs, e p- ]36, 342 " = (S o
Rowe, o p. 161, 246 ¢ =492 o
Ebitt, . p.—175, 375 » =G50 .

, Cook, . p—131, 280 ¢ =500 '
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Smith, American evidence, p.—186. 274 per trip = 548 per season.
" 6

Meluois, p-—101. 457 =914 v
Garder, “ p-—209. 240 ¢ =480 ¢
Martin, o p—211. 273 =546 i
Turner, . p.—226. 270 ¢ =540 t
Rowe, e p-—235. 2569 ¢ =518 s
Lakeman, . s p.—325, 443 ¢ —=¢&86 ¢

Ino order that any one may verify the correctness of this estimate, for every witness, [ may state that this is the
process through which Tarrived at it.” I took the number of barrels caught in each trip, by every witness, and divided.
the total by the number of trips. Seme witnesses have made more than that average ; others have made less. I
abstained from taking the larger and the smaller catches ; and, in this respect, I have followed a mode of estimating
the matter, which has been incorporated in our legislation.  When, in 1854, Seignorial tenure was abolished in Lower
Canada, indemnity was to be paid to the seigniors who eonceded, for lods-et-ventes ; that isto say, akind of peusalty upon
any sale or mutation of property which took place, consisting of one-twelfth of purchase moncy. There was no fine
imposed on property heing transmitted by inheritauce, only in case of mutation by sale, or anything equivalent to a sale,
such as exchange. Then to estimate the value of that right, which was so variable, because durine some years there
would be alnost no mutations in a seigniory, while during other years there would be many ; a rule was adopted by
which the income of the Scigniory, from that source, for 14 years, was taken, the two highest and two lowest years
struck out, and the 10 other years held to constitute an average, and the amount capitalised at 6 per cent, was to bs
paid.  Tu that matter they were dealing with facts which could be found in the books of the Seigniories; it was not
based upou what my learned friend, Mr. Dana, has so well called the swimming basis; while here the ealculation
is certainly surrounded with much greater difficulty.  Some of the fishermen have made only ope trip in a year, but
it was their own fault, as they conld have made two and three. I have ealculated on two trips a year ouly, although
many have made three, and would have justified me o adding a third to the amount per season. I remained within
that medinin where the Latin proverb says that truth dwells. I have given the calculations for mackerel. Here is
that for codfish ‘

Purcell, p. 198. Has known of 1,000, but does not state whether quintals or barrels.

Bigelow, p. 221.  Spring codfisherics on Western and  Lallace Banks, summer and autumn fisheries on the Grand
Bank. They make from six to twenty trips in a year, with fresh cod. No quantity stated.

Stapleton, p. 226,  Caught 600 quintals within 24 miles of Privee Edward Island. ‘ :

Baker, p. 269. Ias secn 200 American vessels codfishing in one part, between Cape Gaspe and Bay Chaleur, each
vessel eatehing 700 quintals.

¥lynn, p. 270. 700 quintals per vessel, eaught on Miscou and Orphan Banks, all the bait for which is caught inshore
and consist in mackerel and herring.  °

Lebrun, p - 289,—700 to 800 quintals, from Cape Chatte to Gaspe, per vessel.

oy, p. 293.—Has =een 250 to 300 Americau vessels cod-fishing.

~Johin Mc¢Donald, p. 874,—600 quintals. .
Sinnett, p. 85,—300 draughts or GO0 quiutals.

The following 1elates to herring :— :
Fox, Customs Officer ; Brit. evid., p. 114.—600.000 barrels cutered outward since 1854 ; at least ome-half of the
vessels have failed to report.  This is near Magdalens.
Pureell, p. 198.—50 vessels fishing and catching each 1000 barrels. : ’
MecLean, p. 235.—Iu Bay of Fundy, 100 to 125 American vessels fishing for herring in winter, and eatehing 7 to 10
million herrings, which went to Eastport. : ‘ _
Lord, p. 245.—From $900,000 to $1,000,000 worth of herring caught annually, by Americans, from Poiot Lepre-
aux, ioeludivg West Isles, Campobello and Grand Manan, Bay of Fundy. :
Mecl.aughlin, p. 2:4-255, estimates at $1,500,000, the annual cateh ot herring by Americans, around the Island
and the mainland of Bay of Fundy. o

; Havwsur, Porrock. Hake, Hlapvock, were caught by Americans all over Canadian waters,—but in smaller
quantity, and their separate meution here would take more time and space than the matter is worth. Ilowever, we
will see what is said conceruing these different kinds in the summary of evidence concerning the inshore fisheries.

In the discharge of iy duty to my Government, 1 Lave thought proper to go over grounds which luid at the
threshold of the question at issue,—first, because the representatives of the Uvited States Government had selected
them as a fair field for surrounding that cuestion with artificial clouds of prejudice and fictitious combination of facts
and fancy, —and in the second place, because [ thought that the muin question would be better understood, if the path
leading to it was paved with u substantial and trathful narration of the circamstances which had brought this Com-
mission together.

The United States are bound to pay compensation, not for fishing gencrally in waters surrounded by British
territory, but for being allowed to fish within a zoue of three miles, to be measured, at low water mark, from the
coast or shores of that territory. and from the entrance of any of its bays. creeks or harbors, always remembering that
they had the right to fish all aronud Mapdalen Islands and the coust of - Labrador, without restriction as to distance.
The functions of this Commission consist in determining the value of that inshore fisheries, as compared to a privilege
of a similar character, granted by the United Stutes to the subjects of Iler Majesty, on some parts of the United
States coasts, and then to enquire what appreciable benefit may result to the Canadians, from the admission of the
produce of their fisheries in the United States. free of duty, in excess of a ¢imilar privilege granted to the United
States citizens, in Canada; and it sueh excess should be aseertained, then to apply it as a set-cff against the exeess of
the grant mude to the United States over that made to the subjects of Her Majesty. :

As the learned agent and counscl. representing the United States, have often criticised the acts of the eolonists,
when they constrained the Americans to execute the treaties and to obey the munieipal laws, first of the separate Pro-
vinees. and theo of the Dominion. probably with the chjeet of contrasting the Liberality of their government with the
illiberality of our own: L would like to ask which of the two governments went more open-handed in the
framing of the fishery cliuses of the Treaty of Washington?  Did we restriet the operations of the Americans to any
latitnde or geographical point, over auy part of our waters 2 Not at all.  We admitted them everywhere ; while on
their part they marked the 3Dth paraliel of north latitude on one of their coasts, to wit: the easteru sea coast or shores,
as the hereulean eolumn beyond which we conld not be admitted.  The immediate and practical consequence was that
we granted the liberty to fish over 11,900 miles of sea coasts, where the bulk of the fishing is located ; and we were
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grantel the right to fish over 3.500 miles of sea consts, where no fishing is done, of any consequence, by the Ameri-
cans themselves ; and where no British subject has ever been seen. (As to aren, see Prof. Hind's paper, page V1I.)
In this instance the Amerieans cannot contrast the good will of the Tmperial Government with the illiberality of the
colonists, because the latter were represented in the Joiut High Comnission, by their first Minister, who assented to
the Treaty, and the Dominion Parliament, and the Legislatures of 1’. K. Island, and of Newfoundland, equally
assented, through solewm Parliamentary Acts.

In dealing with the value aud extent of the North British-American coast fisheries. I think I may, with all
safety, say, that in the waters swrrounding the three-mile limize, there is no deep-sea fisheries at all.  The assertion
way appear hazardous to cur American friends, but 1 am sure they will agree with me, when T remind them of the
whoie Learing of their own evidence.  No doubt their witnesses have made use of the words deep-sca fisheries in con-
tradistinetion to the shore fisheries proper; Lut is therc one of their witnesses who has ever preteuded to have
caught fish in any place other than banks, when it was not inshore ?

The whole of the witnesses oni both sides have testitied that when they were not fishing inshore they were fishing
around Magdalen Islunds, which is auother shore, on Orphan, Bradley or Miscou, or other Banks ; but as regards a
deep sea fishery in contradistinetion to banks or shove fishery, there is no such thing in the whole evidence.

Nir ALEXANDER GarT :—Are you now referring to the fisheries generally, or to the mackerel fishery in particular?

Mr. Doutie :—To the codfishery also.  Codlish is taken on banks.

Mr. Daxa :—1It is a question of names—what you call a bank fishery.

Mr. Dotrie :—Is not the resuit of the whole evidence on both sides, that fish is to be found on the coast, within
a few miles, or on banks, aud vo where else ? This is the practical expericuce of all fishermen. Now, science
explains why it is so. "Tlat class of evidence is unanimous on this most important particular, namely. as to the tem-
perature necessary to the existence of the eold water fish in commereiul abuudance, such as the cod and its tribe, the
mackerel and the herring. which include all the fish valuable to our commerce.  According to the evidence [ shall
quote, the increasing warmth of the coxtal waters of the United States as Summner advances, diives the fish off
the coast south of New England into the deep sea, and puts a stop to the Summer fishing for these fish on those
parts of the coast in the United States,—a condition of things due to the shoreward swing of the Gulf Stream
there.  On the other hand, it is stated that on the coasts of British America, where the Arctic current prevails, the
fish come iushore during the Summer months, and retire to the deep sea in the Winter months,

Professor Baird says. on page 455 of his evidence before the Commission, speaking of the codfish in answer to
the question put by Mr. Dana, ** What do you say of their migrations?”  Answer— 1lie end is a tish the migra-
tions of which cannot te followed readily, because itis a deep-sea fi-h and does not show ou the surface, a3 the mack-
erel and herring ; but so far as we ean ascertain, there is a partial miwration, at least some of the fish don’t seem to
“remain in the same localities the year round.  They change their situation in search of food, or in consequence of the
variations in the temperature, the percentage of salt in the water, or some other cause.  In the routh of New Eng-
land, south of Cape Coul, the fishing is laraely off-shore.  T'hat is to say, the fish are off the coast in the cooler water
in the Summer, and us the temperature falls approaching Antumn, and the shores are cooled down to a certain degree,
they come in and are taken within a fow miles of the coasi.  In the Northern waters, as far as 1 can understand from
the writings of Professor Iind, the fish generally go off'shore in the Winter time, excepting on the south side of New-
foundland, where, T anvinformed, they muintain their stay, or else come in io large vumbers; but in the Bay of
Fundy, on the coast of Maine and still further uorth they dow’t remain as close to the shore in Winter as in other
seasons.”

You will observe that Trofessor Daird limits his statement that the warm water in Summer drives the fish off
the coasts of the United States to the south of New Englaud only.  ‘Lhe water appears to be cold enough for them on
the coast of Maine in Summer to permit of their eoming in shore.  But now let us see what lie says of the condition
of the fisheries there.  In lis official report for 1872 and *73, the following remarkalle statement is to be found :—

“ Whatever may be theimportance of increasing the supp’y of salmon, it is trifiing eompnred with the restoration of our ex-
hausted Cod-fisheries; and shoulil these be brought back to their oviginal condition, we shall fin . within & shoit time, an increase of
wealth on our shores, the amount of which it would be diflicule to caleulate.  Not ouly would the general prosperity of the adjacent
States Le euhaneeld, butin the increased number of vessels built, in the larger number of nien induced to devote themselves to Mari-

“time pursuits, and in the general stimulng to everything connected with the business of the seakiving profession, we shonld be re-
covering in a great measure, fron: that loss which has been the seurce of so much lunentation to political economists aml well-wishers
of the countvy."—Paye X IV, Report of Commissioner of Fish and Fisherics, 1872-73,

It thus appears from the testimony of Profescor Baird, that the cod are driven off the shores of the United States
south of New England by the inerease of temperature in the snmmuer months, and on the New England and Maine
shores the cod-fisherics are exhausted.  The enly conclusions that can Le drawn fiom these facts are that the sole de-
peudance of the United States fisherneen for cod, which is the most important commereinl sea fish, i=. with the
single exception of George's shoals, altogether v waters off the British American coast liue.

Professor Hind says in relation to this subject and in answer to the questions,

* What about the cod 2 Is it a fish that veguires #low temperature” A, With regard to the spawning of cod, it nlways seeks

the coldest water wherever ice is not prescit. Inall the spawning miounds from the Strait of Belle Iele down to Massazhussets

" Bay,—and they are very numeious indeed,—they spawn duving almwost all seasons of the year, and always in those localities where

the water is colilest, verging on the freezing point.  “I'hatis the treczing point of fresh water, not of salt, beeause there is a vast dif-
ference between the two.

The cause of the spawning of the cod and the mackersl, at certain points on the United States consts. is thus
; o 1
stated by the same witness :

Q. Now tuke the American Coast, show the Cosunission where the colid water strikes. A, According to Protessor Bairvd’s
reports there are three notable points where the Arct'e current impinges upon the Banks and shoals within the liwits of the United
States waters aud where the cod and mackerel spawning greunds e found. It you will Lear in mind the large map we had a short
time ngo. there were four spots marked an that map ax indicating spawning grounds for mackerel.  If you will Iny dewn upon the
chart those pointe which Professor Verrill has established as loealities where the Avctic currcut is brought up, you will find that they
‘exactly colnctde.  One apot is the George's shoals.” 3

No dependaut is the cod upou cold waters for its existence that ’rof. Baird tells in reply to the question put by
Mr. Thomson :—== Could cod fiom your knowledge live in the waters which are frequented by the mullet 27+ Noj;
ucither could the mullet live in the waters which are frequented by the cod."—p. 471, Now _in another portion of
his evidence Prof, Baird says, (puge 416) that  the mullet is qguite abundant at some semsons o the routh side of
New England ;” and thus we have in a ditferent manner explained the veason why the eod cannot live in Summer on
the shores of the United States south of Cape Col on account of the water Leing too warm, and the evidence of the
witness is confirmed by the following evidence of Prof. Iind :

“ Q. Are those three fisling localitics on the American coast, Llock Island, Georges Bank, and Stellwagen’s Bank in Massachu-
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setts Bay affected overy year, and if so, in what way, by the action of the Gulf Strenm? A. The whole of the coast of the United
States, south of Cape Cod, is affected by the Gulf Stream during the Summer season. At Stonington the temperature i3 80 warm even
in June that the cod and haddock cannot remain there.  They are all driven off by this warm influx of the “ummer flow of the Gulf
Stream. T'he same observation applies to certain portions of the New England coast.”— Rebutinl Evidence p. 3.

The testimony of there two scientific witnesses then agrees completely with reference to the imporiant question of
temperature.  We all know of the enormous fleet annually sent by the Americans to the Grand Banks of Newfound-
land, the Nova Scotia Banks and the various Banks in the Gnlf of St. Lawrence. With the exception of the ecom-
paratively small quantity of cod taken on the United States coasts, in Spring and Fall, and on George's Shouls, the
greater part of the 4.831,00u dollars worth of the cod tribe, which the tables put in by Prof. Baird show us to be the
catch of last year of Unired States fishermen, must necessarily have been taken in British American waters, or off Brit-
ish American coasts, foc there are no other waters in which A mericans take this fish.

Turning now to the mackerel, we shall find that the same prevailing influcuce, namely that of temperature, ac-
tually defines the spawning area and limits the feeding grounds of this fish. :

Colonel Benjumin ¥. Cook, Tuspector of Custums, (3loncester, tells the commission that this very year, * In the
spriug. o:t South, there was a large amount of mackerel, and late this Fall, when we were o»ming from home recently,
the mackerel had appeared in large quantities from Mount  Desert down to Block Island ; but during the middle of
Summer they seem to have sunk or disappeared.”—page 182. . }

Io the portion of Professor 1lind's testimony, just quoted, the cause of the mackerel secking three or four points
only ou the United States Coasts to spawn iu the Spring is given, which is, that there the Arctic Carrent impinges on
the coast iue  Cold water is then hrought to the surface and as both the eggs of the cod and of the mackerel float, the-
low condition of temperature required ia produced there by this northern carrent.  This question of the floating of the
eggs of the eod and of the mackerel is very important, for when the time of spawning is considered, it shows from
the testimony of both witnesses that the coldest months in the year are selected by the cod in United States waters ;
and the mackerel spawn only when the Arctic Current or its offvet ensure the requisite degree of cold. The same.
peculiarity according to Professor Baird, holds good with regard to the herring. This condition of extreme low tem-
verature, necessary for the three commercial fishes, so limits the area of suitable waters off the coast of the United
Stutes, that the American fishermen are compelled to come to British American coasts for their supply of these fish,
whether for food or for bait. )

All the American witnesses coneur in the statement that the codfishery is the most profitalle, and there is an
equal conenrrence of statement that the codfishery is erronzously styled an off-shore, or so called deep sea fishery.

I call attention to the codfishery, as pursued by the great Jersey houses, wholly in small open boats, and alinost
always within three miles from the shore; to the codfishery pursued on the Labrador Coast, wholly inshore ; ou
the whule extent of Newfoundland, except a small portion of the western coast also wholly inshore ; to the codfish-
eries pursued in the deep bays and amonyg the Islands of Nova Scotia, on the north shore of the St. Lawrence. on the
northern coast of Cape Breton quite closc to the shore. '

That leads me, by a natural connection, to banks and shoals. for it has been shown that these bring the cold
water of the Arctie current to the surface, by obstructing its passage. The underlying cold current rises over the
bauks and pushes the warmer water on each side.  All our testimony goes to prove that the mackerel are almost alto-
gether taken on shores, banks and shoals, where the water iscold.  An off-shore bank is a submarine elevation,—a hill
top in the sea,—and the temperature here is cold, because the Arctie current or cold underlying strata of water rices
over the banks with the daily flow of the tides, (Professor Hind’s paper,p. 97.) This is the fisherman’s ground, Loth for
cod at some scasous aud for mackere! at all seasons.  But what of a shelving or slnping coust two or thiee miles out
to sea, exposed to the full sweep of the tides ? Is not that also practically oue side of a bank. over which the flood
tide brings the eold underlying waters, and mixes them with the warm surface waters, producing in such lacalities the
required temperature ?  Looking at the chart of Prince ¥dward Island. the Magdulen Islands and the estuary of the
St. Lawrence. there is no part of the Magdalen Islands, where the Awmericans fish within the three-mile limits, where
water is-so deep as within the three-mile limit on Prince Edward Island. east of Rustico, aud covering fully ome-
Jalf the mackerel ground there.  The depth of water between two and three miles from the enast is shown on the
Admiralty chart, to vary there from 9 to 13 fathems within those limits. or 54 and 78 feet,—enough to float the
largest man-of-war and leave 23 to 40 feet beneath her keel. Tt will be remembered that in one of tho extracts I
have read the depth of water where fish are taken, is given at from five to eight fathoms. ~Aud yet, we have been
constantly assured that there is not water enongh for inshore mackerel fishing in vessels drawing 13 feet water at the
utmost ! Besides all this, we have the testimony so fiequently advanced from fishermen on the rhores  of
Prince Edward Island, that the American fishermen were a source of alarm and injury to them, on account of their
lee-bowing their Loats.  This proves two inportent facts.—first, that the American fishermen did and do constantly
come within the three-mile limit to fish for mackerel, and they eome in with their vessels, because the fish is there.

Having given the reason why these cold water species of fish. acoordiug to a law of nature, must be found quite
close in shore, 1 will now proceed to show-that the faets put in evidence fully sustain science. .

I shall first direct the attention of your Honors to the special facts connected with the fishing operations pursne
on the coasts of the estuary of the St Lawrence and the Galf of St. Lawrence, from Cape Chatte to Gaspe, and
Cape Despair, on the south side. and from Point des Mouts, ou the north side of the estuary, to Neven Islands,
thenee to Mingan, thence to Natashquan, an immense streteh of coast line. ' '
: The witnesses from the Province of Quebee have more to say about cod, bait, halibut and herring, than about
mackerel. )

Mr. P. T. Lamontaigue testifies in reply to Mr. Thomsou as foilows :—

“Q. ‘I'ake fromn Cape Chatte to Gaspe, along the south shore, what is the average annual export ench year of fish ; 1 refer to

codfieh and linelish? A, From my plnce down to Cape Guspe there will be 23,000 quintals at least ¢f dried tish exported.
oo Taking the whole Gaspe shore, what would you say ? A, Ishould thik net less than from 180,000 to 200,000 quintals of

dried fish. :

Q. What is the value per quintal previous to exportation? A, They should not he worth less than §5 per quintal.

“Q. How are these fish taken, by vessels or by boats 2 A, By boats.

“Q. Are they taken with hook and line? A, Yes. What we take un our consts are all teken with beats and with hook and
line ) ’
Q. Have you any halibut on your coast? A, Not at present.
Q. Whatisthe reasun? A, We attribute it to the Americans fishing for halibut on our coast.
“ Q. What timedo they fish? A, Alout August.
Q. What veurs Jild they come there 2 A, From 1856 to 1866 and 1870, as near as [ can remember,
< Q. In 1866 the Reciprocity Treaty came to an end ; <did the Americans fish for balibut there in 1870, A, 1 could not eay
exactly the year, but [ am sure they fished there,

* Q. Did they ('sh after theabroaaticn of the Reciprocity Treaty in 18662 A, The Americans did fish there.

« ). Was habibut taken within two nules of the shore? A, Near the shore.

“ The Americans came in after the Reciprocity Treaty was abrogated did they? A. I believe they did.

Q. And they cleaned out the halibut ¥ A, Fishermeu all agreein saying that they took away all the halitut on our coast.”
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While we are speaking of the halibut, I must remind the members of the Commission of the strenuous eflorts
made by the American counsel xnd witnesses to impress them with the notion that halibut was _extinet all over the
Bay of 3t, Lawrenee, and that the Americans uever fished for codfish in the Gulf anywhere. We are not left here
10 select between conflicting testimony. - We have judicial authority to strengthen our assertions. T will extract
from a report fyled in the casc, four scizures of vessels caught in the act of fishing belibut and cod within “the three
mile limit. : : : :

Lizzie A. Tarr, 63 tons, Messrs. Tarr Bros. owners, Gloucester, Mass., U. S., seized 27th Aug., 1870, by N. Lavoie, schooner
LaCanadienne, abu ut 350 yards from the shere in St. Margaret’s Bay, North shore ot Gull of St. Lawrence, Province of Quebec.
Anchored at West Point of St. Margaret's Bay, near Seven Islands, $t. Lawrence coast, West of Mount Joly, about 350 yards
from the shore. Five fishing Lonts were alongside the vessel. crew having just returned from tending their lines, which were
set between the vessel and the main land. Six halibuts were found on the lines. Master admitted that the owner of vessel had
directed him to go and fish there, as the Government cutter was seldom seen in these places, and some of the crew stated that
if they hud good spy-glass they would not have been caught, Pried in Vice-Admirality Court at Quebec.  Vessel condembed.
Defendd.  Sold for $2,301 ; money paid to eredit of Receiver-Generml, after deducting costa and charges, .

Samuel Gilbert, 1 tons, Richard Hanan, master, Gloucester, Mass., U. S, seized 24th July, 1871, by N. Lavoie, schooner La
Canadienne, about two miles N.W. by W. from Perroguet Island, near Mingun, on the North Coast of the Gulf of St, Lawrence.
At the time of capture. schooner was taking fresh codfish on board from vna of her flats alongside. Two of her boats were:
actively fishing at a distauce of 450 yards irem shore, and men on board were in theact of hauling in thcl}' lines with fish
caught un their hooks.  When seized, boats were halt=full of freshly caught cod fish, and had als. on buard fishing gear used
fur cod fishing.  Owner admitted having fished, but pleaded as an excuse that he was under the impression that the provisiums
of the Washington Treaty were inoperation. Tried inthe Admiralty Court ut Quebec. Vessel condemned.  Vessel released for
costs. - :

Enola C., 66 tons, Richd. Cunningha.u, master, Gloucester. Mass,, U. S, seized 20th May, 1872, by L. H. Lac_hance,‘schnoner
Stella Maria, Jess than two miles from the shore in Trinity Bay, North Shere of Gulf of St. Lawrence, Province of Quebec.
Actively tishing at time of capture; had been tishing all day with trawl nets set from 50 to 600 yards from shore, and extend-
ing 5 or 6 wiles along the cvast, between Point des Montsand Trinity Bay. When captured, vessel was becalmed inside of two
miles of Trinity Bay. had on deck two fresh caught halibuts, and two of her men were at'the time engaged mising trawls set
* close in Trinity Bay. On their coming alonside of vessel, it was ascertained they had two halibuts in theirboat. Master ad-
mitted having committed the offence, but begged hard to be let off. onaccount of this being his first offence. Had been
warped, before coming to Teinity Bay, not to fish within limits. At time of seizure vessel had on buard a cargo of abeut 2,000
1bs of halibut and sait.  Sureties discharged.

Jumes Bliss, 62 tons, Allan Mclsaacs. master, Gloucester, Mass., U. 8., seized 18th June, 1872, by L. II. Lachance, schooner
Stella Maria, withir 14 miles of the East end of Amicosti Island, in the Gulf of St. Lawrence, Province of Quebec. At time
of capture was anchored within 13 miles from the shore, between Point Cormorant and the East end of Anticosti Island. Ac- -
tually fishing for halibut with five trawl nets set arcind the vessel, between £0 yards and 13 wiles fron the shore, and had
Leen Hshing there Tor three daya previous. Master acknowledged the offence, and stated that he Liad been warned by his own-
ers net to expose their vessel.  Suareties discharged.

Dr. Pierre Fortin, M. P. P., testified before the Commission as to the large number of British establishments
engaged i the codfisherles on the south shore of the River St. Lawrence, to the head of Baie des Chaleurs, and on
the north shore of the River and Gulf of St. Lawrence. Dr. Fortin, esamined by mysclf, testified as follows :—

“ Q. All those establishments deal exclusively incod? A. Yes, their principsl business is codfish. Sometimes herriag and

mackerel are dealt in, but not much. The principsl is codfish. .

“Q. Do any of those establishments resort to Newtoundland for cod? A. No. Notatall; never.

“Q. Well, where is all their col caught? *A.  Oa theshore and from boals.

Q. Isallthe cod they deal in caught in Quebec waters? A. Yes.

“ (). With boats? A. Yes, and they fish trom the shore.

© ¢ Q. What kind of boats? Open boats? - A, Fishing boats manned by two nien. )

* Q. Name the Banks and their extent, which exists in these waters? A. On the north shore I know of only two Banks of
small extent, St. Jochn or Mingan and Natashquan.

Q. St. John und Mingan are the same thing? A. Yes, the same bank. Six or seven miles from the shore.

Q. Ofwhat length isit? A. They lie six or seven miles from the shore, but they merge into the shosl fisheries. They are
not distiuct from the shonl fisheries. They are seven or eight miles in length. i

Q. Whatis the length of the Natashquan? A. 1t is about ten miles in length. .These are all the banks on the north side.

“Q. Now,on the south side? A. Well, from Matane to Cape Gaspe, in what is called the River St. Lawrence, there are no
banks, The fishing is all carried on within three miles, and sometimes within two miles. Then there are two banks opposite the shore
of Gaspe and Bay Chaleur. There is & bank called Point St.- Peter's Bank, which i3 very small, ten miles out It isa very small
bank, three or four miles in extent. Then there is Bank Miscou, or Orphan, a bank lying off the coast of Miscou : also off the coast
of Gaspe or Bay Chaleur, a distunce of nbout twenty miles—fifteen or t wenty miles.

. “Q. Now, taking into account these banks, could you state how far from the shore, or, rather, could you state what proportion
of the whole quantity of cod taken i caught within three miles? A. Taking into account that only our people that are settled in St.
John's River, and a place called Long Point, visit this Mingan or St. John Bank, also that but few fishermeu from Natashquan go on
the bank, that isof our own fishermen, and takinginto account that our fishermen generally go on the bank only in two or three
places, I should think that more than three-fonrths,—I should say eighty per cent., or up to eighty-five per cent. of the codfish taken
by Canadian tishermen are taken inside of British waters.” .

As to bait for the halibut fishery, Mr. Fortin said —

Q. What is the bait used for halibut? A. [erring and codfish. Codfish is ae good asany. Itis firmer than herring, and
holds well on the hook. They put a large bait on, sv that the small codfish cannot take the bait, because the object of the halibut fishers
is to take nothing but balibut.. When they take codlish, they have to throw it overboard.

ol ‘I‘Q. And as codlish, as well as herring, are taken inshore, they have to come inshore? A. Yes, they come in close to the shore
Cr halibut.” ’

And, with respect to codfish, Dr. Fortin continues : —

Q. Well, what bait is uscd for codfish? A. The bait they use are caplin, launce, herring, mackerel, smelt, £quid, clam,
trout, and chub. ) ' :

* Q. Wheredo they generally keep? A. Near the shore. The caplin and launce fish aen on the shore, rolling on the beach
sometimes, and our fishermen catch many of those with dip-nets, withiout using seines. Herring ure caught also near the shore with
nets. ’

“Q. Well, can the codfishery be carried on advantageously otherwise than with fresh bait? A. No, no. Salt bsit is used
sometimes, when no other can be had, but it cannot be used profitably. ’

Q. Isthere any means of keeping bait fresh for some time? A.  Well,some of our large establishments which have ice-houses
have tried to keep the DLait they use in a fresh state as long as they could, but they have not succeeded well. They way from
half a day to a day in warm weather, perhaps.

*Q. Withice! A. Yes, because the herring, for instance, miny be fit to eat, but not for bait, )

“Q. Why? A. Because the biit they use must be fresh enough to stick on the hook.  If it is not very fresh it does not stick
on, and it will not catch the colfish, because the codtish will take the Lait off the hook, and leave the hook.

;‘Q. "You say it can only be kept half a day,or s day? A. It may be kept, perhaps, a day or two. It depends upon the
weather.

Q. Well, would it be possible for the Americans coming there to fish for cod to bring their bait with them in a frese state? A,
No, it isimpossible. .

*Q. They conld only bring salt bait, which is not much used? A, Thatis all.”
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Mr. John Short, M. P., for Gaspe, exumined-by Mr. Davies, gave evideuce as follows :—

«Q Can you give the Commission an estimate of the quuntity of fish taken by our fishermen annually along the coast? A. From
Mount Cape Chatte to New Richmond the catch would be ahout 100,000 quintals.
" «Q, Whereis New Richmond? A.. On Bay Chaleurs. Tlereis Anticosti and the north shore of tle St. Lawrence, from
Joli north-westward, which will give 100,000 quintals, making together 200,000 quintals, -

Q. The nortb shore of the St. Lawrence and Anticosti will give 100,000 quintals: A. Yes, with the Magdalen Tslands.

«Q. What kind of fish is taken? A. Codfish chiefly ; herring is the next eatch in quantity and importance.

Q. You do.’t fish mackerel to any extent? A. No.

««Q. You don’t gointo it for the purpose of trade”” A. No; we find the codfish more remunerative. .
© «Q. What is the value of those 200,000 quintals of fish ? A, The coast value is about $5 per quintal, which would givea value
of $1,000,000. The market value is higher; it ranges from $5 to $8 per quintal. .
© " «Q. How far are those lish taken' from shore by the fishermen, take the north shore? A. Principslly, anlnearly altogether
inshore.

Q. Now take the south shore? A. From Cape Chatte tc Cape Gaspe they nre all taken inshore, and from Cape Gaspe to

NewjRichmond the greater portion is taken inshore, some are taken on Banks.

*«Q. Where do the Ameriean cod-fishermen get their buit? A. They get a great quantity from the inshore fishery.

¢ Q. Have you ecenthem catch bait? A. I have scen them set nets, but not take them up. .

Q. Haveyou any doubt that they do catch bait? A. I havenot. They often draw seinesto shore for caplin and small bait.

« Q. Could the Americans carry on the deep sea cod-fishery without that bait? . Not with success.

“Q. You are quite sure about that? -A. Yes; I have no hesitation in saying it could not be carried on.”

Mr. Josef O. Sirois, tells the Commission in his examivation by myself :—

“J am a merchant at Grande Riviere, County of Gaspe. I have employed men to fish for me round my neighborbood. f have
fished on the south side of the River St. Lawrence, from Paspebiac to Cape Gaspe, a distance of about 90 miles. My fishing was done
with small boats, each having two men ; I generally have six of such boats employed fishing. I have carried on this kind of business
during the last twenty years. [t is cod we take on that coast.  Cod is dlightly more abundsnt than it was 20 years ago; it may be
tirat ench boat takes less, but the number of boats has considerably increased during that period. Partof the cod is taken aloog: the
coast, and the remainder on Miscou Bank. Cod is taken from onc to two miles from the coast.” They take alout half their cateh on
the coast within the distunce mentioned, and the remaining half on Miscou Bank. They take cod with bait, consisting of caplin,
herring, squid, smelt, and mackerel, - The -bait is obtained at from a quarter of a mile totwo miles from the coast ; it is very rare the
fiahermen would have 10 go out as far as three miles to take bait. American fishermen could not bring fresh bait from their homes. It -
cannct be kept with ice to be used advantageously for more than two days. The effect of placing baiton ice is to soften it so that it
will not hold on the hooks. I havescen a number of American schooners fishing mackerel on the eoast.”

Mr. Lonis Roy, of Ca.pe Chattc, testified to the Cnmmission, in reply to myself, as follows :—

Q. What part of the coast of the river St. Lawrence are you acquainted with ? A. From Cape Chatte to Cape Gaspe.

Q. Whatis the distance between those points 7 A. About 140 miles. )

¢¢ (). Thatis on the South Coast? A. Yes. ) . - S

Q. Do you know anything of the North Coast 7 A. I have some knowledge of the North Cunet, but am not so familiar with
it as with the Svuth Coast. . :

¢ Q. What extent of coast on the North sile do you know? A. About 160. o

¢ Q. ‘I'hat would make a length of three hundred miles of the river coast, that you are acquainted with ? A, Yes. .

. Q. Isitto your knowledge that the Americans have been fishing on that part of the river St. Lawrence 7 A, Oh, yes ; they
have fished near my place very often.

- Q. When did they begin to fish on that part of the viver 7 A,  About 1854.

« Q. The time of the Reciprocity Treaty - A. Yes. . .

*“ Q. - Until then you had never scen much of them ? A. Ob, yes. Isaw many during the ten years previous to that.

“ Q. Butthey camein large numberc after that date ? A, Yes; they came in lurge numbers for about six or seven'years
But after that they came in less numbers. .

* Q. You mcan during the last-years? A. Yes. '

¢ Q. At the tinie they were frequenting that part of the river, how miny sail have you any knowledge of as visiting the const ?
A. From Cape Gaspe to Cape Chatte ? . )

“ Q. Yes, and on the north shore also © A.  About 260 or 300 sails.

“Q. Schooners? A. Yes.

¢ Q.. What was the general tonnage ¥ A, About 70 or 80 tons.

“ Q. Thatis the average > A. Yes; there would be some 50 tcns and sowe 120

© Q. You say that many visited during one season ? .  From Spring to Fall.  Oh, yes.

* Q. After the Treaty of Reciprocity 7 A, Not so much.

¢ Q. You mean not so much after the Treaty was terminated 2 A, Yes.

“ Q. Butduring its existence © A. Well, nbout the number I have stated.

“ Q. Were they fishing for fish to trade with © .\, Yes

~ Q. What kind of fish wasit? A, Cod
¢ Q.” Where was the cod canght ? A, Do you mean what distance from the shore ?
“ Q. Yes! A. Within three miles.
~ «Q. Well, out of these 3G0 miles you have spoken of, where could cod be fished for out oft the const 2 A, Well, for about 15
or 20 miles off the north shore. On the south shore there are none at all outside. You can’t catch off beyond three miles on the
gouth shore.

“ Q. Where are those 15 or 20 miles? A, From Mingan. :

“ Q. Have you any knowledge of the catch that one of those schooners would take, neither the largest nor the smallest. Take
an average 2 A.  About between 500 or 600 burrely, each vessel. :

¢« Q. For the whole season ? A, Yes: because some of them made two trips and soine three.

¢ Q. -Well, then thay would not take 5U0 or GUU barrels each erip? A, No, no: L mean for the whole scason

« Q. Isthe cod asabundint now us it was 30 or 40 vears ago’ Do you get as much? A. Oh, yes, as much as 80 or 40
years ago. [ am sure of it.

» »* » » » * * * » * = - * * *

« Q. Have you any idea what quantity of fish is taken by the Canadians in that part of the river2 A. Oh, yes; 1 haven
‘memorandum here, I calenlate that the catch of codfish from Cape Chatte to Cape Gaspe, along the coast, is about 220,000 quintals
of dry fish, valued at $4.50 a quintal. - . .

Q. Do you know if much of that is exported to the United States? A. Not atall; not any.

Q. Now, as to the mackerel, is that the fish for which the Americans were fishing on that part of the river ? A, Yes.

Q. Where is the mackerel taken generally ¥ A, It is within three miles, because always the fut mackerel is inside of & mile,
— close by.

© Q. Well, from the knowledge you have of the locality, do you think you would see any American schooners it they were pre-
vented from fishing within three wmiles of the shore? A, No. ’ - .

« Q. Would it be profitable for them ¥, A, They cannut doit. They would not come hecause they would not eatch enough
to pay expenses.’’ . ) )

Mr. James dessop, of Gaspe, examined by Mr. Weatherbe, testifies as follows :—

Q. Ay a matter of fuct, where do they get most of the bait, on the shores or on the Banks® A. More inshore than on the
Banks.

«Q. Do the Atuericans come inshore coustantly for bait? A, They may not come on our shores, but on oth r shores they do.-
Most of them go to Shippengan, which is a great pluce for fishing herring.  The herring come in from the Banks of Shippegan: the
Americans catch them and also fullow them insh re

««Q. The Americans come from the Banks on purpose to catch bait? A, Yes, and when they zo out of the Bay they get fresh
bait when the herring school iz passing out. .
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¢ Q. How long does fresh bait last? A. It will ouly keep fresh one day.
«¢Q. That is when there is no ice on hoard to preserveit? A. Yes.
¢ Q. Where there is ice, how lonz will the bait keep fresh? A. Two or three days.

* Q. From Cape Chatte to Cape Gaspe, how far from the shore did the Americans fish? A. From Cape Chatte to Cape Gaspe
the Americans came in slong the shore. I never fished there. I have passed up aud down and seen American vessele fishing for mac-
kerel right ulong the shore.. ) :

Q. Did you see or hear of Americans fishing for msckerel outside of three miles from shore? . A. No; all within one mile, one
mile and n half and two miles of the shore.

Q. Did you ever hear of any fishing outside three miles? A. Noton that coast. o

¢ Q. On the North side of Bay Chaleurs where are mackercl found? A. The great body of mackerel is along the shore, A few
may be caught outside in deep water, but the mackerel make into the shore and comeafter small bait.

¢ Q. Where are most of the mackerel caught? A. Handy to the shore, sometimes a mile and a half out. Sometimes not five
acres out.

* Q. Do you know from the Americans themselves whether they catch the greater part of the mackerel inshore? A, Yes, The
vessel I was on board fished inshore with boats. The vessel 'was at anchor in Newport harbor.

Q. How far from the land ? A.. About 300 yards.

¢ Q. Did you catch all the fish there? A. There were no fish in the barbor. We caught them in a cove called Carnaval.

¢ Q. . How far from the shore? A. About two cableslength. We got 100 barrels one day.

« Q. Did you catch your fish far from the shore? A. The farthest we caught might be half a mile off.

¢ Q. llow many did youcatch? A. I could not say exactly, but we pretty nearly loaded Ler. I left her, and she afterwards
left to trans-ship her cargo. .

¢ Q. Do the Americans fish along your shores for cod? A. They do.

Q. Within three miles from shore? A. Yes. .

Q. Toanyextent?- A. They don't fish codfish to any great extent within three mlles from shore.

“ Q. Where do they fish forcod? A. On Miscou Bank and Bank Orphan.

+¢ Q. What is the number of the fleet engaged in fishing on Miscou Bank alone? A. I have heard my men eay from 40 to 60 sail.

Q. You would put the average at 40 sail? "A. Yes.

Q. Do you know whatis the number of the cod fishing fleet in the Bay on an average esch year? A. From 300 to 400 vessels, -

¢ Q. Nearer 400 than 300? A. About400. .

¢ Q. Where do these cod fishermen get the bait they use? A. A great deal of it inshore, along our coast.

Q. Howdo they getit? A. By setting nets inshore, and sometimes by buying it.

¢ Q. What kind of fish do theycatch for bait? A. Herring. 1 have seen them seining herring. Ihaveheard thst they jig .
squid and bob mackerel.

* Q. They catch eaplin? A. Yes.

Mr. Juseph Coutean of Cape Despair, esamined Ly myself, gives the following evidence :—

“1:2m 42 years of age. I live at Cape Despair, in the County of Gaspe. I am a fisherman, andat present employ wmen in the
fishing business. This fishery is carried on along the conat from one to three miles from the shore, and also on Miscon Bank. The
Amerieans fish there. 1 haveseen as many as 40 ¢ail fishing there at the same time. The Americaps procure their bait along and near
the coast. The bait consists of herring, caplin and squid. The cod fishery cannot be prosecuted to advantage with sult bait. The
Americans cannot bring with them to Miscou Bank a sufficient supply of bait. In 1857 [ fished in an American schooner called the
¢ Maria’. 1do not remember her captain’sname. “The schooner was fitted out at and started from Portland. During the first three
months of the voyage, we fished for cod along Cape Breton, the Mag:lalen Islands and Miscou Bank. At Capc Breton we took the cod
at distances of from a mile to a mile and a half from the shore. We fished at about the same distance from the shere at the Magdalen
Islands, We took 330 quintals of cod. We caught about three-quarters of our load wtthin three miles of the coast off Cupe Breton
and the Magdalen Island and the remainder at Miscou Bank. We procured our bait on the Cape Breton shore.'’

Mr. Abraham Lebrun, of Perce, examined by Mr. Weatherbe, tells the Commission, where the Americans
procure their bait :—

* Q. Where do they procure their bait? A. The generality of them procureit on the coast.
“ Q. Howdo they getitz A. Innets. They take herring in nets,
Q. Andwhatelse? A. Squid ; they alsv scine caplin on our coast.

* * * * * - E * »* * » LJ

Q. Where do they get their nets with which they catch it? - A.  They bring them with them. .

*“A.  Where did they get the balt after the abrogation of the Reciprocity Treaty > A. They run the risk of cupture to obtain it
within three mile limit. :

“Q. Yearafter year? A. Yes. i

. IHowdo you hnow that? A. I have scen them do 80.”

The witness Is then asked about halibut :—

“@. Halibut are caught along the North shore of the River St. Lawrence for the distance of 180 miles, to which
you have referred? A. Yes.

* Q. And they are taken on the coust of Anticosti, and along the south coast, and along the other coasts, on the
south side of the St. Lawrence, which you have mentioned ? A, Yes, sir, from Cape Chatte to Cape Gaspe ; this is
a celebrated coast for halibut. ‘ :

. * Q. Are halibut caught on the shores of Gaspe and the Bay of Chaleurs? A. They are, or have been, caught
there.

% Q. By whom is the halibut fishery carried on? A, Chiefly by the Americans.

“ Q. And how are they caught? A, With trawls. '

“ Q. What effect has their mode of fishing had on the coast as a halibut fishery ground 2 A, With regard to hali-
but, it has injured the fishery. s

*“Q. By what means? - A. By overfishing. Halibut is a fish which does not reproduce itself like the cod, and of
course the fishing is thus affected and injured.

* Q. DBy whom has this over-fishing been done ? - A, By the Americans. : o

* Q. During Low many years? A. It has been the case as long as T can remember,—that is, from 1856 to the
time when Ileft the north shore, in 1873,  They have frequented the coast from year to vear. .

% Q. Isthe halibet fishery carried on now on the south shore? A. At present, halibut are very scarce there; but
tormerly they were very plentiful on this coast.” . . :

Mr. John Iolliday, who pursues the fishing business on an extensive scale at the mouth of “the Moisie River,
testified, in his examination by Mr. Thomnson, as follows ;—

“ Q. Well, do you take no halibut or hake? A. . We take a few halibut, not of any great moment, this year past.

“Q. Whyisthat? It used to be plenty ? A, They used to be, but since 1868 or 1869 the coast is nearly cleaned
of halibut by the American fishermen coming there.  Two of them were taken in my neighborkood ; that is, two of ‘their
vessels were taken by the cruisers. . ) )

“ Q. What became of them? A. 1 think they were both condemned,

l“ (,f Well, were those halibut taken within three niiles of the shore ? A, Ol yes, within about a mile and a half

of the shorve. : :

* Q. There was no doubt. then, about the fact of the infrinmement of the law, for which those vessels were taken ?
A. I bave seen several of them leave the coast and leave their lines.  When they saw the cruisers come they stood out
to sea and came back a day or two afterward and picked up their lines, :



#Q. That was within three miles? A. Yes,

#Q. How near? A. Abouta mileand a half.

#* Q. Ido not know whether the atmosphere there is of that peculiar character that a vessel within half a mile will
think she is three miles out ?  A. They could not well think that.

#Q. You can generally tell when you are within three miles? A, Yes; at all events within a mile and a half.

“Q. Well, yousay that iu 1868 and 1869 the American schooners came there and fished out the halibut? A. Yes,
they cleaned them out. :

“Q. What kind of fishing wasit? A. With long lines or trawls. .

% Q. There were a great many hooks upon them ? A, . A great number; there were several miles of them.

“Q. What was the effect of that, either to your own knowledge or from what you have heard? A. The whole of
our inshove fishermen fished codfish and halibut. ~ We get none now, or next to none.

“ Q. No halibut, you mean? A, No halibut.

“Q. Are they a fish that keep pretty close to the bottom as a rule? A. Yes,

“Q. Therefore they are the more liable to be taken up by the trawl? A. That is the method adopted in this
country of catching them altogether. :

“ Q. Before the Americans came with a trawl, how did your people take them ? A. With hand lines.
s “Q. Were they reasonably plenty in those days? A. Yes; a boat has got from eight to ten. Now they very sel-

om get any.

w Q. {\"ell, had the hand-line fishing been continued and those trawls not introduced, is it or is it not your opinion
that the halibut would be now there just as it used to be? A, TIthink it would be aszood as previously.

#Q. Inyour opinion then this trawl fishing is simply destructive? A. To halibut.”

Satunpay, 17th November, 1877.
‘The Conference mets

Mr: Dovrrr continued his argument in support of the case of Her Majesty’s Government. ag follows :—

May it please gour Kacellency and your Honors.— , ' o

When we separated yesterdiy, I demanded and obtaived an adjournment until Mouday, as L eousiderad L requir-
ed that time to lay before the Commission the matter in issue, in its different aspects; aod I am still of opinion that I
would have fulfilled my duty in a more complete manner, if the arrangement of yesterday had been adhered to.
However, a very pressing demand was made upon me to meet this afternoon, in order to close my part of
the argument, and leave the way free and clear for iy successor on Monday. With a strong desire to comply with
the demand from sentlemen with whom [ have been acting so cordinlly so far, and with whom I hope to act cordially
up to the time of our scparation, I made an effort to be able to present myself before the Commission at this hour.
Hawever, I shall have to deal, [ fear, in a very ineffectual manuer, with the matters that remain to be considered.
"L have taken particular care in arranging the evidence and argument, not entirely for the reason that your Honors
required any information from me to form your opinion ; I think after t!ns loug investigation the minds of your
[onors must be pretty well made np, and could not be much altered and influenced by any remarks [ could offer.
But we must oot forget that this Treaty is a temporary arrangement, which will be the objact of fresh negotiations
within a pretty shert period, and I considered that those who will have to deal with the question five, six or cight
years hence, will be unable readily to discever, in this mass of evidence, what part has a bearing upon one branch of
the case, and what part upon another branch’; and T thought it would be useful if not for the present moment, for
the future, to make a complete investigation of the evidence, and to piace it in such a shape that those wlxg shall -
succced your-Tlonors in dealing with this question, may be guided in some way through these fields of testimouy.
When we adjourned yesterday. [ was showing at what distanee, from the shore, the codlishery iu the estuary pf the
St. Lawrence is prosocuted.  Before proceeding to another part of the evidence, 1 desive to draw the attention of your
Honors to whar has fallen from the learned counsel on Lehalf of the United States, Mr, Foster and Mr. Treseot.

Mr. Trescot admits that the British cuse can be supported by proof of *the habit of United States jishermen.”

« If fifty fisherinen ofa Bshing Heet swore that it was the habit of the fleet to fish inshore nnd fifty swore that it was the habit
never to fish inshore, you might not know which to believe: but supposing, what in this case will not be disputed, that the witneases
were of equal veracity, you would certninly know that you nd not proved the babit.

** You will sce, therefore, that the burden of proof is on our friends. They must prove their catch cqual in value to the nward
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they c'aim. If they cannot do that anl undertake to prove habit, then they must do,—what they have not done,—prove it by an
overwhelming majority of witnesses. With equal testimony the'r proof fails.”

There is an enormous quantity of testimony produced, on the part of Her Majesty’s Governmant, to show that the
United States fishing flect constantly, throughout the season, fished within three miles of almost all the shares of the
Gulf of St. Lawrence,—on the shores of Nova Scotia, (including all the shores of Cape Breton,) the shores of Prince
Edward Islaud, the west shore of the Gulf, the shores of Bay de Chaleur and Gaspe, both shores of the River St.
Lawrence, and the whole north shore to Labrador, the shores of Anticosti, as well as the shores of tle Bay of Fundy.
"The various fleets of United States vessels were very seldom if ever, during the fishing season, out of sight of very large
numbers of respectable and intelligent witnesses residing on various parts of the coast, whose sworn evidence has been
received by the Commission. Besides, witnesses—t o numerons to mention—have given evidence sufficient literally
to fill & volume. of having fished in American bottoms ; and they testify that the common custom of the various flcets
was to fish within three miles of all the shores thrown opeu by the Treaty of Washiugton.

In addition to this, a very larze number of witnesses have corroborated the views of almost all United States
writers and statesmen who have offtred the opinion that without the ““three mile belt” the Gulf Fishery is useless,—
and these latter witnesses, who have been interrogated on the subject, bave, without perhaps a single exception, stated
that the American sktippers and fishermen have invariably admitted that, without the free use and enjnyment of the
three mile iushore fisheries, they considered it useless to enter the Bay of St. Lawrence for fishing purposes  Can
there be stronger proof of habit?  Speaking of the British testimony, says the learnerd counsel, Mr. Trescot :—¢With
equal testimony, their proof fails.”” Perhaps so. Has *‘equal testimony” been produced by the United States? Is there
any tastimony whatever to contradict this immense mass of evidence of the **habit” of the United States fishing fleet ?

Numbers of fishermen were prodnead by the United States to show that they themselves had fished at Banks Brad-
ley and Orphan, and other banks and shoals, and at the Magdalen Islands, outside of British waters, who, by the way,
nearly all suffered loss. but searcely any of these witnesses undertook to show where the flect fished.  On the contrary,
they almost invariably qualified their statements hy showing thut they spoke only of their own individual fishing.

The learned ecunsel forthe United States impliedly adinits thet unless there bas been produced witnesses contra-
dicting the British evidence asto *“habit,” the British case is made out.  There is a singular absence in the vast
number of witnesses and affilavits produced on both sides, for twelvo weeks,—there is a singular and marked absence of
contradiction, and upon the principle involving ““habit,” enunciated by Mr. Tres:ot, the evidence can be relied ou with
covfidence as fully and completely establishing the cluim.

- Thelearned agent, Mr. Foster, in his very able specch, contends that the British claim is not made out because
there are but atrifling quantity of tish caught by United States vessels within the formerly prohibited limits ; but it can
be clearly shown that lie is entirely mistaken as to the weight and character of the evidence. He says:—

+ If the three mile limit off the bead of Prince Edward Island, ‘and down by Margaree, where our fisheru:en sometimes fish a
week or two in the autumn (and those are the two points to which nlmost all the evidence of inshore fishing in this case relates), if
the three mile limit had been buoyed out in those places, and our people could have fished where they had a right to, under the law
of nations and the terms of the I'reaty, nobody would have heard any complaint.”

Again :—

“ Almost all the evidence in this case of fishing within three miles of the shore relates to the Bend of Prince Edward Island and
to the vicinity of Margiree,  As to the henl of the Island it appears in the first place thit many of our fishermen regar it as a dan-
gerous place, and shun it on that account, not daring to come as near the shore as within three miles, because iu case of a gile blow-
ing on shore their vesscls would be likely to be wrecked.™”

He also says :—

** There is something peculiar about this Prince Edward Island fishery, and its relative proportion to the Nova Scotia fishery.

As I said before, I am inclined to believe that the greatest proportion of mackerel canght anywhere inshore, are caught off Margaree

late in the Autumn. The United States vessels, on their homewnrd voyuge, mike harbor at Port Hood, nnd lie there oue or two weeks;

while there they ' do . tish within three miles of Margavee Island; not between Margaree Island and the umin land, but within three

~ miles of the island shores ; and just there is found water deep enongh for vessel-fishing. Look at the chart, which fully explains this

fact to my mind. Margaree is u part of Nova Scotin, and Prof. Ilind savs there is an immense hoat-catch all along the outer const of

Nova Scotia, and estimates that of the mackerel eateh, Quebec furnishes seven per cent., (he does not suy where it comes from), Nova
Scotia, S0 per cent,, New Brunswick 3 per cent., and Prince Edwurd Island 10 per cent.” -

This is algo from the learned Ageut of the Uuited States:—

* Wihen I called Prof. Hind’s attention to that, and remarked to him that I had not heard much about the places where nnack -
crel were caught in Nova Scotia, he snid it was beenuse there was an immense boat catch on the coast. If there has been any evidence
of United States vessels fishing for mackerel within threc wiles of the shores, ot more thun three miles from the shore of the outer
const of Nova Seotin, it has escaped my attention. 1 call my friends’ attention to that point, If there iy any considerable evidence,
flo not know but I might say any appreciabie evidence of United States vessels fishing for muckerel off the coast of Nova Seotia, (E
am not now speaking of Margaree, but the coast of Nova Scotia), it has escaped my nattention. As to Cape Breton, very little evi-
deuce has been given, except in reference to the watersin the neighborliood of Port Hood.”

Providing Mr. Foster were correct in the view he has put forward of the evidence, he might with seme reason
urge the Commission to refuse the award claimed on behalf of Her Majesty’s Government. '

Nothiug could be more unjust and unfir to the character of the Canadian Fisheries. than to adopt the statement
of the learned Agent as to P 1. Islind and Margaree us the correct result of the facts established by absoltely
uncontradicted evidence pow hefore the Commissicu.

It is true that the niain efforts of United States Counscl were exerted to impeach the large arvay of respectable
witnesses who testified to the great wealth of the fishery in'the Bend of Prinee Edward Island, and the constant use of
those grounds by United States flects.  But if Mr. Foster should ever again have occasion closely to examine the whole
evidence given in this cae on bith sides, be will find that, beyond the efforts to depreciate that tract of water hetween
the Noith Cape and the East Point, and that at Grand Manan. there is scarcely a line of testimony offered by him ov his
learned associatess to shake or contradict the evidence given respecting all the other vast and rich Capadian fishing
grounds.  The evidence of the value to and use by American fishermen of all the coasts of Nova Scotia fiom the Bay of
Fundy eastward, all arvund the Island of Cape B.eton, the north shores of the coasts and bays of New Bruuswick to -
Gaspe, and the entire coasts of Quebee, within the jurisdiction of the Commission, is shnost, it not absolutely,
uncontradieted. A

This applies as well to the affiduvits as to the oral testimony. and it may be stated here of the British affidavits,
what cannot be said of those of the United States, that they are strikingly corroborated by the testimony of witnesses
both on the direct as well as the cross-examination.

L here produce a uumber of extracts and references, which are more than s.flicient to convinee even our learned
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friends on the other side, that they have taken only a very partisl view of this case. And I call Mr. Foster’s espeeiil
attention to these witnesses. At the risk of being considered tedious I cite this evidence, because the statement of
my learned friend was emphatic, and he threw out a speoial challenge in asserting that there was but little evidence of
fishing by Americans, cxcept at the two places meationed by him.

The pages refer to the British evidence :—

Page 79.—Mr. George Harbour, a resident of Sandy Beach, Gaspe, was called as a witness. and gave evidence,
of the Americans fishing for mackerel in that locality. He says :— They came in right to the shore, close to the
rocks, Upon an average, they take 500 barrels in a season (two tripe). He has never scen them fishing for mackerel
outside three miles.”

Page 83.—Mr. William 5. Sinpett, a resilent of Griffin’s Cove, Gaspe, called as a witness, says :—¢ That he
has seen American skippers fish two miles from the shore, and inside of a mile for mackerel ; and that he has vever
seen them fishing outside of three miies. This witness speaks entirely with reference to his own locality.” '

Page 87.—Mr. George Grenier, of Newport, Gaspe, gave evidence that he ** has seen American vesscls
fishing for mackerel 25 yards from the Point.”

Paje —. Hon. Thomas Savage, of Cape Cove, (vaspe, says, in his evidence, tha! * the fishing grounds extend
from Cape Gaspe to Cape Chatte. As soon as the mackerel come in, tho Araerican fi-hermen talie that fish, and the
Gaspe fishermen cannot get bait,”

Puage 276.—Mr. James Joseph testifies that he has scen the Awmericaus fishing from Cape Chatte to Gaspe, right
along the shore, all within one or two miles from the shore. :

Page 280.—Mr. Joseph Couteau, of Cape Despair, Gaspe, called as a witness, says that *“The Americans fish
along the coast of Gaspe. from one to three miles off shore. :

These witnesses are confirmed and supported by—

W McLeod, of Fort Dauiel, Gaspe. , o
Philip Vibert, of Perce, Gaspe.

James Baker, Cape Cove, **

Wm. Flyno, Perce, ¢
Abraham LeBrun, Perce, **
Louis Roy, e

Page 180.—Mr. James MeKay, Deputy Inspector of Fish, Port Mulgrave, after giving evidence of fishing close
inshore off Cape Breton, in 1862, says : **In 1872, fished in American schooner Colonel Cook, and caught 400 barrels
on second trip—three-fourths eaught inshore.  Caught 800 barrels of mackerel ir two trips in 1872, In 1873, caught
360 bbls. in two trips. The greatest portion of the fish were taken about Cape Low, Cape Bretou, *‘close inshore.”

Page 226.—Mr. John Stapleton, of Port Hawkesbury, C. B., says in his evidence that he has fished in Anerican
vessels **in Bay Chaleur, on the west coast of New Brunswick, to Escuminac and Point Miscou, from Point Miscou to
Shippegan, and thencoto Paspebiac and Port Daniel, down to Gaspe, round Bonaventure Island as fur as Cape Rogers.

Page 243.—Mr. James Lord, of Deer Island, N. B., gives evidence that the Americans ¢ take as muchas the
British fi-hermen on the mainland from Poiat Lepreaux, including West Isles, Campobello and Grand Manan.”

Fage 347.—Hon. Wm. Ross, Collector of Customs, at Halifax, formerly a resident of Cape Dreton, and a
member of the Privy Council of Canada, gives evidence as follows :—¢: The American fishermen fish for mackerel on
the Atluntic Coast of Cape Breton, from Cape North to Scatterie, in August, September, and October, fishing

inshore and offshore, but more inshore thau offshore.””
| P(r;q;a 374.——-Mr. John Me¢Donald, of East l’oviu‘t, ‘P. B lslénd,: szlys,‘in his evidence, thal he * has fished in
lj?.‘:lifx;i,can vessels :1§out Cape Bretoo, P. E. Islaud, on West Shore, Bay of Chaleurs, and Gaspe, within three milc.
Similar evidenee is given by;—
Page 358.—Johu Dillun, Steep Creck, Gut Canso,
Laye 30].-—Mnra’hulfl’nqlict, Souris, P. E. L
Page 365.—Baruaby Melsaac, Kast Point, P. E. 1,
Page 334.—John . McDonald, Sowris, P. E. 1.
Lage 383.~Pcter 8. Richardson, Chester, N. 13.
Paye 399.—Mur. Holland C. Payson, Fishery Overseer at Westporty Nu 8.y says in his evidente that St. Mary's
Bay, the coast around Digby Neck, with Brinr lsland and Long Island, are valuable fishing grounds. The Two

Islands, in 1876, cxported about $200,000 worth of fish. This district is frequented by small American schooners,
who fish for cod, halibut, pollock and herriug.

Mr. Paysou’s evidence is corroborated by that of Mr. B. H. Ruggles, of Briar lsland, Digly, N, 3.

Page 407.—Mr. John C. Cuovinghaw, of Cape Suble Islavd, N. S., says in his evidence that United States
fisherinen take halibut off Shelburne County, within three miles of the shore, say 14 to 2 miles. A full fare is

about” 800 quintals,—take two fares in three months, ; . :

These witnesses were examined orally, aud nearly all, il not all, ably crossexamiued,
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The following are from the British affidavits, also to show the cxtent of coast used by United States fishermen :—

J.E. Marshall, fisherman, a native of Maine, was 10 years master U. S. fishing vessel :—

1. The fishing by Amerioan schooners was very extensive from 1852 to ’70. During that period the number of Amorican
vessels which bave visited the shores of the Gulf of 8t. Lawrence, for fishing purposes, yearly, amognted from 300 to 500 sails.
This [ huve seen with 1oy own eyes. All these were mackerel fishing, The places where the Amerioans fished most during that
period were on the shores of Cape Breton, Prince Edward Islsnd, New Bruaswick, and on the shores of Bay of Chaleur, from Pors
Dauiel to Dalhousie, and east, from Port Daniel to Bonaventure Island, in Gaspe Bay, and on the south shore of Gaspe, from Cape
Ruzier to Matane, and on the North shore from Moisie to Gadbout River. I have fished myself nearly every year in these places, and
I never missed my voyage.*

Jus. A. Nickerson, Master Mariner, N. 8. :—

‘4, My best catches were taken off the north coast of Cape Breton, from Shittegan to Hanley Island, Port Hpod, and I never
caught any of the fish to speak of beyond three miles from the shore. I am certain, and positively swear that fully nine-tenths, and 1
believe more than that proportion of my extire catch was taken within three miles oftpe shore, the nearer to the shore I conld get the
better it would be for cutching fish. One reason of that is that the mackerel keep olose inshore to get the fishes they feed on, and these
little fishes keep in the eddies of the tide quite close to the shore. . i

*¢9, These Americnan fishormen get their catches in the same place we did. Thcy' took the ﬁsh‘closo into the shore, thatis by 'fm'
the lnrger proportion of them, and the opinion among the Amerioan fishermen was universal, that if they were excluded from fishing
within these three miles off the shore, they wight as well at once abandon the fishery.”

Johun L. Ingl;aham. Sydhey, Cape Breton, Nova Scotia, fish merchant :—

¢ T have seen at one time two hundred American fishing Vessels in this harbor. In the summer of eighteen hundred and seventy-
six T have scen as many as thirty at one time.

“ 3. These vessels fish often within one-half mile of the coast, North and East of Cape Breton, and all round.

*¢21.  Amerionn fishermen come around the southern and enstern coast of Cape Breton by dozens through the Canal and Bras
D’Or Lake, and wherever it suits them.” :

Daniel McPhee, Fisherman, P. E. I. :—

1. * That I have personally been cngaged in the mackerel and cod-fishing in the Gulf of St. Lawrence since the year.
1863. ‘ :

2. That in the year 1863 I commenced mackerel fishing in the American vessel * Messina,” and that during that year
we fished in the Bay Chaleur, and took home with us six hundred barrels of mackerel during the fishing season of that year,
one-third of which quantity, I would say, was caught within three miles of the shore. . . .

10.  That about 200 of the American vessels get their bait on the Nova Scotian coast, and, in my opinion, without the
bait obtained there they could not carry on the fishing. - . .

11. Then there is also a fleet of 40 American vessels which fish off Grand Manan. They average 350 barrels of herring
per vessel, which are all caught close to the shore.” :

Chas."W. Duno, Fisherman. P. E. I.:

1. “Thut I have been engaged in fishing for about iwenty-eight years, winter and summer, in both boats and vessels,
having fished in the cod-fishing on the Banks for about seven winters. I have also fished mackerel in this Gulf with the
Americans, from the summer of 1868 till 1871, and also in the halibut fishery on these coasts.

‘ 2. ¢ A1 Anticosti we could often see the halibut on the bottom when we were trawling. This would be about two or
three hundred yards from shore. 1have seen ten thousand halibut a day caught at Anticosti, in water where we could see

bottem.  This halibut fishery is the best paying fishery that I have ever been in. I have made ninety dollars in twelve days as
one of the hands at that fishery.”

Jas. Houlette, Figsherman, P> E. [, :—

1. “That I have been engaged in fishing for fitteen years, in vessels belonging to the United Statss. I have fished all
about Bay Chaleur, from Port Hood to Seven Iskhinds, at the Magdalens, all along this Island coast, and two years' mackerel
fishing on the American shores, and many winters cod-fishing.”

John R. McDonald, Farmer and Fisherman, P. E. I, :—

13. * That almost all the American Sishermen, fish close into the shore of the Jﬁ_fercnt provinces of the Dominion, and 1
do not think the Americans would find it worth while to fit out for the Gulf fishing if they could not fish near the shore.

The year the cutters were about the Americans did not do very much, although they used to dodge the cutters and fish in-
- shore.” .

Alphonso Gilinan, fisherman, P. E. 1. :—

7. That when the mackerel first come into the Bay, they generally come up towards Bay Chaleur, Gaspe and round
there,—passing the Magdalen Islands on their way. [t is up there that the Ameriean fleet generally goes firat to catch fish.”

Joseph Campbell, P. E. ., master mariner, 9 years, U. S. vessels :—

2.. “That from the _\'ea'r 1858 to 1867 I was constuntly and actively engaged in fishing sboard American vessels, and

during that time [ fished on all the fishing grounds.

3. “We got our first fare generally in the Bay Chaleur. Fully nine-tenths of this fare would be caught close inshore,
within the three-mile lmit.”

Alex. Chiverie. merchant, P. E. I., formerly fishernran’; was 20 years i U. S. vessels. “ We fished off

" the north part of Cape Bretou, and caught the whole of our fare within three miles from'the shore.
- 7. “Thatin the vear 1867 I was master of a British fishing schooner. The firat trip of that season we fished between
the Miramichi and Bay Chaleur. During that trip the fish played chiefly inshore, about a mile from the shore. At times
during that trip I would be getting a good cateh, when the American vessels, to the number of fifty or sixty, would come

along, and by drawing off the fish, spoil my fishing. During that trip, the Americans, 1 would say, caught fully three-fourthe
of their fare within the three-mile limit.” :

Nathuniel Jost. master mariner, Lunenburg, N. 8. :—
)

* Ihave also seen many American mackerel-men engaged in taking mackerel around the coast of Cape Breton, Prince
Edward I[sland, and eastern side of New Brunswick, and many of these fished inshore. 1 would say that there were at lcast



four hundred American vessels around the before-mentioned coasts taking mackerel. During the past two years T have seen
at one time in sight, five American vessels engaged in taking codfish on the southern coast of Nova Scotia, and a great many’

in sailing along ; and at Sable Island this Spring T have seen from fifieen to twenty in sight at one time, engaged in taking
- codfish.” :

Benjamin Wentzler, fisherman, Lower LaHave, N. 8. :-—

1. *] have been engaged in the fisheries for twenty-seven years, up to eighteen hundred and seventy-five inclusive, and
fished every year in the North Bay, around Cape Breton, Prince Edward Island, eastern side of New Brunswick, and around
the Magdalens. I have taken all the fish found in the waters on the above-mentioned coast. I am also well acquainted with
the inshore fisheries in Lunenburg County. T have seen often more than a hundred American vessels fishing on the abeve-
named coasts in one fleet togather, and I have seen these vessels make off from the shore when a steamer appeared to protect
the fishery, and when the smoke of the steamer could not be seen they came in again to the shore. Such large numbers of
them made it dangerous for Nova Scotian fishermen, an I have lost many a night's sleep by them, in order to protcet our ves-
sels. | have seen in Port Hood harbor about three hundred sail of American vessels at one time, and it is seldom, if ever,
that a third of them are in any harbor at one time, and I have been run into by an American schooner in Port Hood Harbor.
From 1871 to 1875 inclusive, | have seen the Americans in large numbers around Prince Edward Island, eastern side of

New Brunewick, and around Cape Breton. I have seen many American vessels on the above-mentioned coast engaged in
taking codfish.”

Jeffrey Cook, fisherman, Luueuburg, N.S i —

2. *While in the Bay of Chaleur, the Summer before last, I saw many Awerican vessels there angayged in fishing, and
have also seen many of them there fishing since 1871. T have counted, the Summer before last, fifty American vessels within
three-fourths of a mile from each other. The most of the American vessels which I saw, fished inshore around the above-
mentioned coasts. I aaw them take both codfish and mackerel inshore, within three miles of the ahore. Mackerel are taken’
mostly all inshore, and I would not fit out a vessel to take mackerel unless she fished inshore.” '

James F. White. Merch#nt, P. E. Island :—

“13. The mackerel, in Spring, come down the Nova Scotian sbore. and then strike up the Bay tu the Magdalen
Islands, from there some shoals move towards the bend of this Island, and others towards Bay Chaleur, Gaspe, and round
there. The Ameri ans are well acquainted with this habit of the mackerel and follow them. They have very smart schoon-
ers and follow the fish along the shore, taking their cue, to a great extent, from what they see our boats doing.”

John Champion, Fishermen, P. E Island :—

“13. On an sverage there are eight hundred American vessels engaged in the cod, hake and mackere) fisheries in the’
Bay, that is including this Island coast, the Magdalen Islands, the New Brunswick and Nova Scotian coasts. ' There have
been as many as fifteen hundred s1il in a season, according to their own accounts. 1 myself have seen three hundred sail of
them in a day.” .

Wm. Champion, Fishermen. P. E, Island :(—

“ Was one year iu an American vessel, down eastward on this Island, and about Port Hood, Antigonish, Cape George
and other places in that direction, the boats and also the American schooners fich close inshore.. We fished right up in the
Bay Chaleur and round the other shores of the Provinces.”

James B. Hadley, Port Mulgrave, Notary Public. merchant :—

“The principal places where the Americans fish for mackerel in the summer months are all over the Gulf of St. Lawrence, '
off Pomquet Island, Port Hood, Prince Edward Island, in the Northumberland Straits, off Point Miscou, as far up as the -
Magdalen River, across to the Seven Islands, off and around Magdaler Islands, and in the fall from East Point and the Mag-
dalen 1slands and lsland Brion, thence to Cape St. Lawrence and Port Hood, and around the eastern shore of Cape Breton
to Sydney Harbor. ~The trawling for codfish is done all around our shores from the first of May ti}l the fall.”

George McKenzie. Master Mariver, P. E. [sland, was 40 years fiching :—

* When the mackerel strike off for this Island the American schooners never wait along the bight of this Island but press
up towards the North Cape, and Miscou, and Mira, and generally along the west coast of New Brunswick and up as far as
Seven Islands above Anticosti, as their experience has taught them that that is the quarter where the fish are to be found
first. Later on in August and September they come back into the bight of this Island, -Nearly all the fish caught during
these times are caught near the shares of the British possessions, although there are some American vessels which fished en-
tirely in deep water away from the land, but these are comparatively few.”

William H. Sweet, of Fall River, in the State of Mussachnsetts. United States of America, but now of Port
Iood, fisherman : —

“1, Ihave been engaged inthe fisking vessels fitted out by the Americans for the past five vears, and have buen
engaged  during that time in fishing in all parts of the Gulf on the coast of Nova Scotia, Cape Breton and P. F. Island, and
on the shores of the Magdalen Island. -

*2. A large number of American vcesels have been engaged in fishing in these waters for some vears past, taking
chiefly mackerel and codfish.” : i "

Jas. Avchibald, fisherman, of Bostou :—

*1. T have been engaged in the fishing business for 20 years past, and during seven vears past | have been fishing in
American veasels, in American and Canadian waters. I have heen engaged in various kinds of fishing on the coasts of Nova
Scotia, and Cape Breton, in the (ulf and about the Magdalen 1slands, and P, L. 1sland. 1 came into this port in an Ameri-
can fishing vessel and have been engaged in fishing here during the present season.

This lust is corroborated by Richard Thomas, lishermau, of Booth Bay, Me.

Michael Crispo, Merchant, Harbor au Bouche, N, 8. :—

“ The mackerel are caught all around the shores of the Gulf of $t. Lawrence.”

Thomas C. Roberts, Master Maviner, Cape Canso, N. 3, :—

# 2. During the vears that | was employed in fishing, the number of American vessels fishiny for mackerel and codfish
in the Gulf of St. Lawrence and on the coast of Nova Scotia, would, to the hest of my knowledge. range from six hundred to
seven hundred each year.  The average number of men to each vessel would be about fifteen.”
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Jacob Groser, Fisherman, Lower Lallave, N. S.:—

%92, Four years ago I was in the Bay of Chaleur, and for many years constantly before that time year after year. Five
years ago 1 bave seen in the Bay of Chalear from two to three hundred American vessels in one fleet. The most of these
vessels took mackerel and they took the most of their mackerel inshore, and very seldom caught much muckerel beyond three
miles from the shore.”

Philip LeMontais, Arichat, Agent of Robin & Co.:—

“ The harbor of Cheticamp is much frequented by American fishing vessels, and I have seen at one time along the shor®
between six hundred and eight hundred fishing vessels, most of which were American. These vesscls were fishing for mack-
erel along the shore of Cape Breton.”

John Ingrabam, Yarmouth, N. S.:—

“92.  About six hundred American vessels, from all ports, are engaged in fishing in Canadian waters, the average num-
ber of men is about fourteen; this is within my knowledge the past fifteen years. They fish for mackerel, codfish and halibut,
from Bay de Chaleur, to Cape Forchu.” . :

Page 110.—John Morien, of Port Medway, N. S., proves fishing for mackerel by American vessels at
Cupe Causo, within half-a-mile of the shore.

Page 111.—John Smeltzer, of Lunonburg, testifies that he has seen American vessels fishing for mackerel
in the back barbor of Lunenburg.

Page 115.—John Bagoall, of Gabarus, Cape Breton, proves American fishing vessels in (tabarus Bay,
North-east side .of Cape Breton. ’

Page 118.—Ryan Murphy, of Port Heod, Cape Breton, swearsthat he bas known as many as 700 American
vessels fishing in the Gulf and the shores around Nova Seotia, Cape DBreton, and the Magdalen Islands.

Page 126.—1I. Robertson, of Griffin’s Cove, Gaspe, proves an extensive mackerel fishery by Americans
at Griffin’s Cove, and neighboring coves. '

Page 126.—Donald West, of Grand Greve, Gaspe, swears to over 100 American schooners in Gaspe Bay,
yearly, for mackerel fishing.

Page 127.—Michael Meclnnis, of Port Danicl, Bonaventure Couaty, Quebee, testifies that the mackerel fishery
by Americans has been carricd on, on an extensive scale, on that shore.

Pages 134 and 186.—John Legresly and John Legros, of Point St. Peter, Gaspe, prove a large number of
Aumerican mackerelers in Gaspe Bay during and since the Reciprocity Treaty.

Danicel Orange and Joshua Mourant, of Paspebiac, Gaspe, swear that they have annually seen a large flees
of American mackerelers in Bay of Chaleur. :

Page 1388 to 190.—TForty nine others, all of Gaspe, swear to the continual use by the United States fisher~
men of the fishing grounds inshore of that region, and to the anuual presence of a large flect of American
fishing vessels in the Bay of Chaleur and Gaspe Bay.

The following persons also testify that the Amecricans fish on all the shores of Nova Scotis, eastern and nerthern
shores of Cape Breton, Antigonish Bay, cast coust of New Brunswick, and Bay Chaleur :—

Puye of Affiduvils.
156. W. Wyse, Chathany, New Brunswick,

181. Gabriel Seaboyer. Lunenburg, Nova Scotis.
182, Patrick Mullins, Sydoey, C. B., =

190."  John Carter, Port Mouton, s

192. = Thomas Condon, Guysboro’, e

200. Matthew Monroe, Guysboro’, -

200. Isaac W. Renuells, Cape Breton, ¢~

206. Joshua Smith, “ o -¢

207. Martin Wentzel, Lunenburg. “

208. Alexaoder MeDouald, Cape Breton, **

216. Amos 1. Outhouse, Digby, *

226. Robert 8. Eukins, Yarmouth, o

2327, Jdohn A. McLeod, Kensington, Prince Edward island.
230. Angus B. McDonald. Souris, ¢

233. John Mclotyre, Tuirfield, ¢

237. Thomas Walsh, Seuris, . i

239. Danie} MecIntyre. Co

217%. Jobn Merchant, Northumberland, New Brunswick.

From end to end, the British evidence shows that the United States fishermen cnrry on their operations withiy
the British territorial waters. 1 beg here to introduce a few instances from the evidence of the United States wit-
nesses who were produced to prove that the mackerel fishery was carried on in what is called by the United States
counsel *“ the open sca.” "

Tiorry A. Daxizs, of Wellfleet, Mass., fisherman, ealled on behalf of the Government of the United Sts tes,
sworn und examined, o

By Mk. Foster :— .

Q. How old ure you? A. 70 vears. :

Q.  Were you engaged in mackerel fishing during a good mang years? A. Yes.

Q. How many years did you come to the Gulf to fish mackerel ?° A. 17 yeurs.

Q. What yeur did you begin and what yearend? A, From 1846 to 1873 Tbelieve, inclnsive; one year out.
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Q. Were you in the same schooner all the time? A. Yes.
Q. What was the name of the vessel? A, Pioneer. . '
Q. What tonnage? A. 62 tons.
Q. New or old measurement ? A, Old measurement.
Q. Were you captain all these years ? A, Yes.
#* L L] * - . . .
Q. Where did you do your principal fishing, in those places, more than three miles from shore or less? A. More
than three miles, .
. * * . . » ®.
Q. If you were a young man and fisherman once more, and wanted to come to the Gulf to catch mackerel, would you
be prevented from doing it by the fact that you were forbidden to fish within three miles of the shore? A. T think so.
By Mr. WEATHERBE :—
Q. If you were forbidden to come within three miles of the shore, would you come at all?  A. It would be under cer-
tain circumstances, If there were no fish with us and plenty there, perhaps I might. 1 cannot say as to that.
Q. From your experience, if you had been restricted, during all the years you came to the' bay, from coming te within
three miles of the shore, you would not have come? A. I think not.

STepneN J. Marriy, master mariner and fishermen, of Gloucester, was called on behalf of the Governmeut ot
Uuited Statee.  Here are some extracts from pages 212 and 215 of the Ameriean evidence.

By Mr. DaNa:— ) -

“ Q. But you did not fish within the three mile limit? A. No.

“Q. Can you not find out from reports of vessels and from your own observation where the fish are® A, Yes.

“ Q. You keep your ears and eyes open all the time you are fishing? A. Yes.

“ Q. It is not necessary, actually, to go in and try if you find vessels leaving a place without catching anything, to d s-
cover that this is the case ? A, No.

“ Q. And you have to judge as to the presence of fish, a good deal from the reports of others? A. Yes. A great
many men have a choice as to fishing grounds; this is the case cverywhere, whether in cod, halibut or mackerel fishing.
Some fish one way and some another, .

* » * * . » *

« Q. From your experience in the Bay—a pretty long one—do you attach much importance to the right of fishing
within three miles of the shore? A. Well, no, 1 do not think it is of any importance. It never was so to me.” i

By Mr. WEATHERBE :—

« Q. You never fished so close to the shore as that? A. Sometimes we did. We fished within five miles of B rd
Rocks. ,

« Q. And within four miles of them? A. Well. yes. .

« Q. But you did not generally run in so close? A. We might have done so. I could not tell exactly how far off
we fished. We used to catch our fish on different days in different places. - - o

“ (). You were asked whether you would not have your cars open and your understanding to know where other people
cought their fish, and your answer was that some people had their choice? A. Yes, sir. . )

# Q. That is to say that some people have their choice to fish in certain places and others in different places 7 A.
Yes. : o . i
« Q. And that is the only answer you gave. I suppose that you did hear where others were fishing. Have you given

a full answer?  A. I have given a full answer.

“ Q. You must have heard where others have fished ? ‘A. Of course if a man gets a full trip on Orphan Bank he
will go there again. : : i :

“ Q. He does not care where others have fished? A. No.

# Q. Then it is possible that some {ish altogether in one place, and some altogether in another place ¥ A, Well, |
don’t know anything about that—1I only know my own experience. .

# Q. 'Then you can give no idea where fish are caught except your own actual experience? A. Well, I know where
people have said. ’ o )

« Q. Thatis just what Mr. Dana asked you T wantto take the same ground that he did that your ears were open
and you understeod.  Your answer was simply that some had their choice? A. If I spoke a vessel and he said there was a
good prospect at Bradley I should go there. If he said there was good fishing on the Magdalens [ shouid go there.

«Q. I thought your answer was that some would have their choice, that no matter what they heard they would st 1l
go to the same places? A. I wonld go where T got goud catches the year hefore. )

“ Q. Then you didn’t hear of others fishing in other places 2 A. [ have heard of them fishing at Bradley. and Mag-
dalens and up the Gulf.”

Again :— : . . : ’ .

~ « Q. Now Il don't want to trouble vou with reading any opinions, but about what time was it ascertained that the
-macherel fishing was inshore?. A, I could not tell. ] )

“ (). At the time you mentioned it was not known that it was an inshore fishery at all? A. No, not to my knowledge.

Q. It was after it “was ascertained - that it was an inshore fishery that vou heard of a difficulty ubout the limit?
Ao Yes?” ' C

By Mr. DaNa:— : C

“'Q. I wishto ask vou with reference to the last question when you ascertained that the mackervel fishery was an in-
shore fishery 2 A. 1 stated it was not in the year 1838,

«Q. Mr. Weatherbe asked you when vou first ascertained that the mackerel fishery was an inshore fishery, and
whether this or that happened before vou ascertained that it wes an inshore fishery. Now have you ever learned that it
was an inshore fishery in distinetion from an outshore fishery? A, No. ) ) :

“ Q. Well what do you mean when you speak of' *afrer you understood it was an inshore fishery.” Do you mean
mainly or largely inshore ? A, No. We would hardly ever catch any inshore in the first part of the season. Some parts
of the vear they did take them inshore and offshore too.

- Q. 'l’nk'ing them all. through, where did you catch them 7 A Most of them are caught offshore.

“ By Mr. WEATHERBE :—- . .

# Q, lasked when it was that the difliculty first avose about the liniit, and whether it was atter it was considered an
iushore fishery, that is 592 A, referred to the year 8. It was an inshore fishery when they fished there. " When .
vessels didn’t fish there, you could not call it an inshore fishery. i

The attempt of many witnesses to show that the fishing was all carried on outside of three miles. was amusing,
to say the least, ) :

Isaac Brrerss, of Belfast, Maine. tisherman, called on behalf of the Government of the United States. sworn
and examined : :

By Mr. Fosren :— - :

This witness fished in the Gulf of 8t. Lawience in the years 1863, 1369, 1872 and 1874, and excepting o
one day, all his fishing was outside of three miles.

By Mr, WeEATHERBE :(—

“ Q. You caught your mackerel four miles off 2 A, Yes.

“ Q. What proportion? A, Halt ot thew,—1 could not tell. .
» ). [ suppose that would be the distaneé you would seleet as being good fishing? A Yes sin
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“ Q. ‘That would be the best fishing you have? A. Yes sir. »
" * Q. I'suppose most of the fishermen fished that distance 2 A. Yes they generally fished oft there near four or five
miles,
“ Q. Itis considered about the best fishing, four or five miles 2 A. Yes, it is.

*Q, Isuppose in some places the fish would go in three and a half miles? A. Yes, some fish do.

“ Q. - You would not mind coming in three and a half miles if you were four miles out, I suppose sometimes they
would manage to get in three miles? ~ A, No vessel that [ have ever been in.

* Q. I am not speaking of the vessels, but the fish—is _there anything to stop them at four miles 2 A. No

“Q. There is no obstruction of any kind. Just as good water ?° A, Yes, only a little shallower,

“ Q. Just as good feed ? A, Yes. )

*“ Q. Perhaps better feed 2 A.- Well most generally the gales drive them off but they come back again.

“ Q. Isuppose when the wind is a little offshore the best feed would be inside, close in 2 A. Yes.

“Q. Closer inside than four miles. A. 1 should say so.

“ Q. They would then go in pretty close ? A. Yos.

“ Q. You would then go in there and drift off® A. Yes.

“ Q. Aud the fleet would do that.  We have evidence of that. The flcet would run in as close as they could get
and then drift off 2 A.  Yes that was the way they fished.

* Q. Asclose as they could metin 2 A. Not within four miles,

* Q T was referring 1o alittle closer. I wanted to come in a little closer if I could. I was throwing a little bait.
A, Well, probably there might have been some fellows got in handier.

“ Q. Some would go in handier? A, Yes, some of the captains went in.

“ Q. Let us make a compromise and say three miles and a half. You don't object to that do you ?” (No answer.)

George Friend, of Gloucester, whose evidence is to be found on page 119 of the United States, was produced
and examined by Mr, Foster. He had many years experience of fishing in the Gulf of St. Lawrence—having fished
there every year from 1855 to 1860, and owned several fishing schooners, two of which were seized, but afterwards
relensed.  He gave evidence, that the great body of his mackerel were caught more than three miles from the shore.

He was cross-examined, and at page 128 the following record appears:—

* By Mr. WFATHERDE :— '

“Q. Between 1868 and 1876 you had five vessels fishing 2 A. Yes.

“Q. And you made three mackerel trips? A. Yes

“Q. And you lost money by them? A, Yes,

“Q. Where did the vessels fish—outside of the three mile limit.? A, I could not tell you.

“ Q. . You have no idea where they fished? A No. :

* Q. " You had three vessels fishiug in the Bay—you sent them there 2 A, Yes.

“ Q. They come home, and you lost money by the trips? A Yes.

“ Q. And you undertake to say that you do not know, and never made any enquiry whether the vess:ls fished inshore
or outside? A, Yes. :

“Q. You never made any enguiry about it? No.”

.. This witness also stated that he was uot aware whether any of these vesscls had fishing licenses from the
Canadian Government. '

“ Q. Isthe privilege of using the inshore fishery of any use to yon as fishermen? A. No. Personally, I say no.

*“ Q. Doyou koow that practically youself? - A. That is my opinion.

“ Q. You never fished inshore ? “A." No. '

“ Q. Therefore you are not ablé to say so from yonr own knowledge? A. 1 fished offshore for the very reason
that 1 thought I would ‘do better there. I had a perfect right to come inshore. .

“ Q. You lost money, vousay ? A. Yes.

* Q. Didyou ever try inshore fishing ? A. No.

< Q. But you say the privilege of inshore is of no value? A. Thatis my opinion.

“ Q. For whatreason? A. I gave you my reasons. It would keep the vessels out of the harbors, and they would
get more mackerel. i .

“Q  Whatelsc? A. Then we would not have so many drafts. They lay in the harbors too long, and go into har-
bors when it comes night. . ‘ .

“ Q. TIsit not the practice for the fishermen to run in to the shore and drift off, and ther runinagain? A. Tt is
not always you can drift off shore.

“ Q. Is the privilege of goinyr inshore an advantage to you? A. If the mackerel were inshore, it would certainly
be an advantage; if they were not inshore, it would net be an advantage. ' , '

* Q. You ncver tried whether the inshore was not better than the outshore fishing ; 'why did you not try it? A
Because I thought I could do better outside. ) '

“ Q. Year after year you lost money. As a business man, why did you not try fishing inshore like other fishermen
who have made money ® A, I don't know where they are; they are very much scattered.

“ Q. Why did you not try ?- A, Because I thought [ could do better offshore. :

Q. Do you know of any vessel which fished within three miles of the shore ? 1. Not personally.

* Q. Why doyou say not personally ? A, Because [ do not know any one. Inever saw them 1n there fishing.

“ Q. Did youhear of any vessel which fished inshore 2 A. 1 could not tell what I have heard -

* Q. Have you heard of vessels fishing inshore > A, 1 could not answer that.

“ Q. Did you ever make any inquiries? A. No. [ was not interested.

“ Q. You fished offshore, lost nioney, and never tried to fish inshore, and never made any enquiries asto whether

there was good fishing there or not? A7 Yos”

This is from the record of the evidence of Criakres [1. Brier, of Belfast, Maine, called ou behalf of the Govern-
ment of the United States. '

By Mr. Dourre:— ' ' »
* Q. Can you find out easily whether you are three miles or four miles or five miles off A, Idou’t know how
we can, :
“ Q. ‘Suppose you were shout five or four nisles, would yon call it off shore orinshore 2 A. I would call it jnshore
* Q. Then whatleads you to say you caught abont half of your trip inshore and half out? A Recause we ilid
Tsuppose.  Wehad a license to fish inshore and we did. S :
2 Q- You were not afraid of goingin there 2 So long as vyou found fish you fished there? A, Yes. .
“ Q. - Well, you had noreason whatever, had you, to takea note of the quantity taken inshore or outshore—uwhat
reminds you now of the fact® A, I don't know anything torewind me, only that we fished aboot half the thne offshore
and canght about asmany fish off shore as in.”?

Permit me to refer to one locality ta show how completely our learned hrethren ou the other side have ignored
our evidence, | select this instauce beeause the absence of contradiction is perhaps unusually striking.  Grand
Manan oo the west side of the Bay of Fundy. 1 have iotimated, has received the especial attention of United
States Counsel, and yany witnesses were enlled 1o eonteadict the very strong cage made ont by Mr. Thomson there.
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Let me call your attentinn to the other side of that Bay, and to the attent’'on bestowel to that part of the Provinee
of Nova Seotia by my Laraed frient, M. Weatherbe,  If you look at the map you will find St. Mary’s Bay on the
South Westermmost corer of Nova Suotin, on the Eistern sho-e of the mouth of the Buy of Fundy. From Cape Split
near the Head of the Buy of Fuunly follow down the Iistern shore of that Bay to Brier Islund at the very estremity
of Dighy Neck a strip of rocky soil averaging one or two miles in width which forms the barrier between the Bay of
IFundy and St. Mary’s Bay, a bay six miles in width at Potite Passage. From Brier Island go to the head of St
Mary's Bay 30 miles and follow the sinuosities of the opposite const to its mouth and proceed southwardly along the
shores of the old French seitlement of Clare towards Bwrrington—that ancicat towa which was founded by fishermen
from Cape Cod, who settled there with their families in 1763.  Here is n coast line on the Western part of Nova Scotia,
250 or 300 miles including tha whole leagth of Dighy and Annapolis Counties, with the finest zones and curvents aud
temperattire on the globe for a great fishing ground—swarming withiu three miles of the shore as you will find by turainz
to the 413th page of whe British evidence with codfish, hadduck, policek, halibut, kerring and mackerel. In 24
“hours, with the Specdwell, Professor Baird would extend the list of edible fish very much. It is true we did not
call witnesses from every part of this coust. 1t would have occupied too much time.  We did, however, praduce suf-
ficient evideuce. ake Brier and Long Islands,—about 14 wniles in their entire coast live. These Isliuds are
within about five or six hours sail of the United States, and will in a few months e almost connected by rail—after
you eross St. Mary’s Bay—with Halifax. The luspector of Fisheries at Brier Istand, Holland C. Payson, who was
cross-examioed by Mr. Dann, has carefully collected iuformation. The people of thesy two islauds aloue catch
§200.000 worth of fish anunually. It would be fair to put the cateh of that entive const at three millions and a half,
Ezra Turner from Maine, whose testimony iz to be found on page 235 of the American evidence, and who has fished in
the British waters for 30 or 40 years, swore that Maine is baokrupt in the fisheries from end tocud.  This is corrohorated
by a number of American witnesses, and by the official records of the nation.

Ino the American auswer, it is claimed that the peoor people of our fishing villages are saved from destitution
by the American fishermen. Mr. Payson and Mr. Ruggles—the latter a descenduut of the celebrated Geueval Rugeles
—say their people do not pay a cent of poor tax. The almost destitute fishermen from the bleak coasts of Maine,
and from New England, since the Lreaty of” Wushinglon, during the last four years throug these friendly neighbor-
ing coasts of ours, and from these two lslands alone they carry away anoually from ove-third to one-fourth as many
fish as are caught by the inhabitants—say $50,000 worth. They come with small vessels, which they huaul up or
anchor, and they establish themselves on the shore, and carry on these fisheries side by side with their Canadian
brethren,  This exereise of the right is gradually growiug annuully. _

These American fishermen admit their distressed condition at home, and the great advantages they enjoy by access
to our coasts. These fisheries of ours, with those on the New Brunswick shore, including the Grand Manan. are
a great blessing to our neighbors. 'This i3 no faney picture. Here is « list of the Affidavits, filed to establish
the facts. lHere arve the facts from fourteen men, whose statements could have been fully sifted :— :

The statements of olland C. Payscn and Mr. Ruggles as to the value and extent of the fisheries in the Bay
of Fundy, and the southern coast of Nova Secotia, are corroborated by the affiduvits of—

155.~Joseph D. Payson, Westport, Dighy County.

207.—Livingston Collins, w "
218.—~Wallace Trask, Little River, .
218.—Geo. 1. Mosely, Tiverton, b
220.—Gilbert Meriit, Sandy Cove, s
221.—Joseph E. Denton, Liule River, “
221 ~~John MeKay, Tiverton, "
292 Whitfield Outhouse, Tiverton, .
222.—Joln W. Suow. Uighy, “

218, —James Patterson Foster, Port Williams, Annapolis,

223.—Byron P. Ladd, Yarwouth, Yarmouth.

‘e

225 ~Samuel M, Ryerson.
240.—Thomas Milner, Parker’s Cove, Anmapolis.
240.—~James W. Cousing, Dighy Town, Dighy.

. More than seven weeks tefore the United States agent closed bis case, we produced two of the most intel-
ligeot and respectable men in the district.  While Mr. Dana was cross-examiniog them, his countrymen were oy
the shores of Digby fishing with their vessels, A messenger in a few hours conld have detected any exagger-
ation in their statements.  From that hour 10 the cud of their case not one word of ull that evidence has been
contradicted or shaken, There New England fishermen contivue, under the Treaty of Washington, to pursue their
ancient calling, and their number is increasing on the western and southern shores of Nova Seotia and at Grand
Munan, aud all around the Bay of Fundy

Mo Duna ealls this practieal pursuit of the fisherics in British waters, a franchise, an incorporeal faenlty,
Call it what you will, is it not a meat advantage to his conntrymen?  Is it not the salvation of the State of Maine ?
ls‘ it not affouding an incressing uumber of An.ervicaus sate and steady employment 2. These fisheries do not
fail 1 fovite the envoful sttention of the Commission fo pages 309 and 412 of the British evidence.  Are these
fisheries not supplying eheap and wholesome food to citzens of the United States?  Is it ot makins hardy
uilors of her stalwart coue?  Mr, Dana can appreciate that:  Mr. Forter says hie fails 10 find any c:irlcx!uc,
exeept as o the Bend of Po K. Tdaud snd Murgaree. Can you, ‘“peneil in band,” measure by arithmetic the
Lencfin of the 1ight of fishing 1o the people of a whole cnast, who have been trained to no cther pursuit, and
whose fawilies are dependent on the return of the boats from Brier Island and the other coast of Novi Scotia?



126

What goes on here ut wne extremity of these wnndertully varied and prolific Canadian fisheries, is going on
ut the other extreme,—at Guspe and the wouth of the St. Lawrence, aud at all other points varied Ly the circum
stances of place. )

I wizh to call your attention to an error—shall I say a geographienl error—of our lcarned fricods.
The learued agent for the United States says he can figure this question up pencil in hand. [e adwits with all the
assistance of Mr. Bab:on and his figures (which are not evidence at all) he admits, one link in the chain of his argument
in wanting—the Port Mulgrave returus of 1875,  Daes the learned agent know that the Port Mulgiave returns are
entirely incomplete.  Mr. Foster seems to be laboring under the delusion that every American fisherinan re-
ports himself as he passes through the Strait of Canso. This is not really the case. Look at the map and read the
evidence and then see if it is possible to say, how muny fishermen never sail in the direction of the Strait. Al round
the Fastern and Northern side of the Island of Cape Breton there are the finest mackerel grounds in the Gulf of St.
Lawrence or the world.  No United States witnesses could be produced to call this a dangerous coast. There area
nunber of fine harbors—the sucient port of Louisburg ameng the number—open all winter. This latter port is now
conuceted by forty miles of railroad with the magniticent harbor of Syduey.

James McKay, of Port Mulprave, Tnspector of 1'ish, was ealled and examined as & witness Lefore the Commis-
sion. Hesays, ** No one man stationed in the Gut of Canso can get an aceurate list of the vescels that go through
there,  To do vo is a moral impossibility.”

Jumes Purcell, Revenue Gfficer at Port Mulgrave, says :—** The number of light dues collected would not be a
falr return us showing the actual number of vessels that pass through the Gut of Canso.”

B. M. Snmlley, Fisherman, of Bedford, Maine, was called cu behalf of the United States, and examined. 1
invite the Commissioners to read his evidence 1—

“ Q. Nowdon't yon think the same fish wo outandin? hs it your idea that certnain schools keep in one pluce, and certain
schools in tmother? A, Yes, itis my opinion the mackerel 2o out mel in, aud we know they do.  But it is my positive idea that
the best fish that go inte the Bay Clmleurs go throngh the Sirnit and by Syiduey. :

# Q. Do you mean the Smait of Canso! A, No  The Straut of Bellisle, and come down ta Sydney.

#Q. What time? A, Well, they are pasging up and Jdown there atter the month of Angust, until they all go out.

* Q. You thk these ure nut the same as you eatch oft the North of the Isluud 2 No, Ldon't.

** Q. Do you think your opinion is general 2 A Yes, sir”

Iere are a few extracts fiom the evidenze oo file ;—

Archiball B. Skinner, inspector of fish at Port Hastings, Capo Bretou, has been 32 years engaged in the
fishing business, und has been a practical fishermay :—

“ During the Reciprocity Treaty a larze fleet of Amer'can fishing vessels came to this coast duing the Summer sca-
son to earry on a fishing business. * The number inercased during the treaty, until at the termination a fleet vumbering
hundreds of vessels were engaged in fishing sround the const of Nova Seotia, Cape Breton, T E. Esland and the Magdalen
Islands. These principally took mackerel and eodfish, but they 100k other Bshoas well.

* A large portion of the American fishing flect is now woing every vear up the castern side of Cape Breton andd fish-
:;igbir,l‘ the vieinity of Seaterie, Cape Nurth, and the seetions around there. [ understacd that these grounds are very rich in

Sh.

To rea-l these localities they are nnder uo necessity whatever of pussing through the Gut of Canso. They
muy, directly after they come from the Bay of Fuudy, either pass swlong the ceast of Nova Scotin and reach the Gulf
by way of the northern part of Cape Breton, or pass north in the vicinity of Newfoundland.

George €. Lawrence, merchant, Port Iastings :—
“ Not nearly all the Awmerican fishing vessels passing through the Straits of Cunso are noted or reported. A greas
number pass through every year that have never heen noted or reported at all.
¢ The Newtoundland herring fleet from Awmerican ports go thither along the castern side of Cape Breton instead of

passing through the Straits, and toward the luter part of the season large quantities of the most valuable mackerel are taken
by Americans on the eustern shore of Cape Breton, between Cape North and Louisburg, and thereabouts.”

Alex. MeKay, merchant, North Syduey, C. B.:—

* None of the codfish vessels, to my knowledge, go through the Strait of Cunso. They come around the southern
and eastern coast of Cape Bretou, and nany mackerehmen do the same.  Mackerelmen fish around by Scaterie, and it is
therefore shorter fur them to come round by the southern snd eastern sides of the Island of Cape Breton.”

James Melieod, waster marinver, Cape Dreton :—
“.Lnst Summer [ fished from C}npe North to §cntcric, during the cod season, and saw at that scason great numbers of
American fishermen there, engaged in fishing.  Within the last two vears I have scen many Amevican fishermen, from Cape

North to Scaterie, engaged in mackerel fishing, and have scen at one time between twenty and thirty American fishermen
so engaged, within sight, and think that there would be in that vicinity, at one time, about one hundred.”

William Newing. fisherman, Main-a-Dieu. Cape Breton :—

** All the codtish and halibut fishermen come around the sonthern and eastern coasts of Cape Breton, and do nrot run
throuzh tLe Suruit of Canso. During the past five or six years | bave scen, on an average, upwards of one hundicd Amasi-
can fishing vessels each y car around in this vicinity.”

W, Edward Gardiner, merchant, Louishurg:—
“The Amencan vessds which come here do not pass through the Strait of Canso.”
Thomas Lubey, fsherwan, Maina-Dien, C. B, :—

* I have scenin one day from fifty to sisty of these American vessels. These American vesse]s come rourd the southern
coast of Cape Bretoa and did not run through the S:rait of Canso. During the past five or six years [ have seen on an aver-
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age during the fishing season over a hundred American fishing vessels in and near the waters where I fished, and I have
often found it difficult to keep out of their way. Those American vessels take ull kinds of fish—mackeiel, codfish and halibut.
On board these vessels there are from sixteen down to ten men on each.” :

Tsaac Archibald, merchant, Cow Bay, C. BB.:—
“The Americans in this Bay have often practiced throwing bait overboard, and thus enticing the mackerel off-shore.’
John Peach, fisherman, Cow Bay, C. B., fished from Cape North to Scaterie, and in Cow Bay :—

“The Amecricans fish from three miles off-shore close up to the land for mackerel, and come in among us inshore
fishermen and take the fish away from us.”

James I'raser, Master Mariner, Sydney :—

“During the past ten years I have seen one handred and sixty American vessels fish in Sydney harbor for mackerel
in one day, and large fleets of American fishing vessels visit our harbor daily for the purpose of estching mackerel during the
mackerel season year after year.”

Jolm Ferguson, Cow Buy, C. B.:—

“1 have seen from forty to fifty American vessels pass through the “ Kittle” between Scaterie and Main-a-Dieu in one
‘day.” :

Johu Murphy, Fishermaun, Lingan, C. B.:—

“During the past five or six years I have caught mackerel inshore around Lingan Harbour, and last year 1 have scen
from ten to fifteen sail of American vessels engaged in taking mackerel.”

*The American mackerelmen who fish around here come around the southern and ecastern coasts of Cape Breton.
and all the codlish and halibut fishermen come around the same way.” :

Angus Matheson, Fisherman, Syduey, C. B.:—

“ T have caught them in Sydney Harbour, until the bottom of the boat touched the ground. The Americans always
come inshore for the maeckerel and when they did not fish them inshore they baited them off to beyond the three miles.”

At a time when the imaginative faculties of the learned American Agent and Counsel had not been appealed to
Ly their government.—at a time when it hald not yet been diseovered that the Americans derived their title to onr
fisheries from the achievements of a Massachuseits Army and Navy, our American frienids had another lusis to rest
their elaim, also not 10 be found in the Treaties.  Until quite recently, American fishermen were under the firm
impression that the mackerel was an Amer'can horn fish—from the neighliorhood of Newport, Rock Island, Cape
Henlopen, Capo May. aud other places on the American eoasts, which were and are spawning grounds.  Under that
notion, whatever mackerel was to be found in Cavadiag waters, were nothing but the migrating product of the
fertile American consts. * “Lhat theory was tonchingly impressed upon the minds of the Joiat High Commissioners
during the Winter and in the carly Spring, which preceded the Washington Treaty. . The mackerel of the Ganadian
waters were represented as a species of strayed chicken or domeste duck and pigeon, which the owner had the
right to follow on bis neighbor's farm. At that time, they had no interest at all in depreciating our fish, for Canadian
mackerel were then quoted at the highest rates on the markets of Gloucester and Boston ; this was avowedly the case.
They had eveu prepared statisties for the Centennial, in which these fish were at the highest price quoted on these mar-
kets, becausa it was only the prodigal son which was thus offered.  These fish were considered then their property, aund
why shouid they cudeavour to depreciate the value of their property ! Some of the Dritish Joint High
Commissioners, under this strong assertion of right, felt a deep commiseration for the proprictor of .the poultry
in being restricted to certain grounds in the execution of a search warrant for the recovery of his property ; and in
order- to' vepair the crueltivs of the Corvention of 1813, they were—like a facetious American writer—prepared
to sacrifice all their wives’ relatives to do sometling at our expense for the United Ntates, as an atonement for that
long injustice. - ‘ RE

While these noticus were prevalent. our American fricnds had no interest in depreciating a peoperty which eon-
structively was their own.  In a long article on the fisheries, published in the New York Horld of the.15th April,
1871, not quite a month before the signing of the Washington Treaty, evideutly written by a well-informed persou,
we read the following : — : ‘

¢ Alout the middle of Aypril, or the Ist of May, the mackerel fieet makes the first trip of the scason to offt Newport, Rock Island,
Cape Henlopen, and Cape May ; and it they have good luck, may get as much as 200 barrels to cach vessel.  Those are all, however,
pour fish, only ranking as No. 2, and sometimes not even that. - A little later in the season, say in June, aud far northward,
¢ No. 2 fish are caught, but it is ot until the middle and Iatter part of August, that up in the Bay of Chaleur, off Prince Edwards
Island, and off the Magdulen Islands, tn Canadian waters, the finest and fattest fish, both Nos. 1 and 2, are caught. From the time
they are first struck in the Bay ot Chaleur, the mackerel wove steadily southward, until they leave Canadian waters, and are ofl’
Maine aud Massachusetts, the fishermen, both American and Canndinn, following them.” .

As already said, this idea of a migrating muckerel prevailed until Professor Baivd, of the Smithsonian Institute,
Washington, and other specialists, destroyed it by asserting that the mackerel was a steady aud nou-migrating squatter,
—that what was found on the Amorican coasts was born there, and remained there, in a pretty limited cicle of motion
induced by necessity of fiuding food ; that what was enught in Canadian waters, was al:o boru, and hul there its
Labitat in similar conditions of circumnavigation for food, or to eseape from predacions fish.  From the mament
our fiemds discovered that the fish which were cauzht in the Bay were Cauvadian fish, these lost with them all

Cprestive. From that mowens, Canadian markets lost all consideration aud credit in the miods of many.  American
witnesses, lieard in the cate, called our muckerel trash, otliers invented a contemptusus word to deseribe its rank
inferiority, and ealled it eel-grass macierel, soething bardly good for manure, almost unfit for quotation on the market
of the United ttuies, ' :

We do not claim such marked superiority for Canadian mackerel as was attributed to them when sapposed
to be of American growth s but the eviddenes fairly weighed shows that, while both shores have good, inditier-
eat ml inferior wackerel at times; as a whoie, the Gull mackerel have commanded o higher price on the
Amzriean market than Americaz canght mackerel,—and i a run of years the quantity caught in the Gull was,
as well as qual’ty, superior to American siore mackerel. . : ‘

Lu ovder to see whethee there is any ditference between Canadian aud American mackerel, I appeal to the
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statement produced here by Mr. Low, nuknowingly, [ think, because he put his hand in the wrong pocket
at the time and drew out-a statement prepared for the Centennial, showing thut our mackerel, which had been
described as being of such inferior quality, netted 50 per cent more than the American mackerel in the market.

The valnation which this Commission is called upon to make of the respective advantages resulting from
the Treaty, can hardly be based an an arithmetical appreciation of the quantity of fish caught by Amcricans_ in
the three mile limit, although the evidence given on this point cannot but assist the Commissioners in forming
their opinion. No tribunal of arbitration probably ever had to deal with such variable and uncertain elements ;
and if' the Commission were lelt without anything to guide them towards a port of refuge, they would be left on
a sea of vagueness as to amount.. Fortunately they will find in the-case an anchor, something of a definite
character to guide them.  During the Conferences of the Joint 1igh Commission, the Representatives of the
United States, ofivred to add to fish and {ish oil, as additional compensation, the admission, tree of duty, of
canl, salt and lumber.  The annual value of the duty on these articles in the United States, taking an average
of the period {rom 18G4 to 18735, would be:—

Talue. Cuty.
Conlevennns e o B773,645 §190,836
Salt vevevevscen s 9LTTL * 46,182
Timber and Lumber. . 7,345,504 1,083,609
$1.330,677

Which gives for the twelve years of the Treaty the sum off $15.848,125. "The annual value of the duties in
Canada on these articles. taking an average of the sume period, would be :—

Vulue. Duty.

Coal... oo lt .o 81106400 . 58,491

Salt ... Lo el 02,332 248

Timber and Lumber. ... 300,085 6,374

$15,613

American Duties ... oo oo e .$l{),84§.1?4
Canadian  do. 187,356
The balanece in favor ol Canada would therefore be: $15,660,768

If the matter had heen settled on that basis, it does not mean that Canada would have received 815,660,768
as a direct compensation paid into her Treasury. but according to the theory adopted by American states-
men it would have to cost that sum to have acquired those fishing privileges.

In the estimation of the evidence adduced on both sides, I admit that there is apparently a contliet
of views and facts; but when weizhed in the scales of -an expert, by a judge or lawyer accustowed to winnow
the chatf from the grain, the discrepancies would turn out more fictitious than real.  We have builtby u mass
of witnesses and documents unassailable. the founduations of our claim-  In many instances, we have
oblained, from Awmerican writers, reports and witnesses, the confirmation of that substantial part of our
case which consists in the value of our fislieries, both to our people and for the American vation.  The cx
parte portion of our evidence, consisting in the aflidavits, has been fully sustained by the oral evidence.
Generally our witnesses have been selected among citizens, whose station in life and  well-established
character, gave moral authority to their statemuents; and we could challenge our fricuds on the American side
to point out the deposition of vne witness who had to correet his exumination in chief. when cross-exaimined.
- Can we say the same thing of a large number of American withesses, without impating to any of them the
desire of stating an untrath?  They bave, as a rule, shown thewselves so completely blinded by their national
prejulices, that they have, unwittingly to themselves, been induced to give to most of their statements a. color
which would have been, in an ordinary court of' justice., casily construed as a determined misrepresentation of”
fucts.  As an example of the reckless nanner in which some of the American witnesses have spoken of the
velative value of the fishing privileges granted by the Treaty of Washington, we refer to the 21st American
Aflidavit, subseribed to by Frank W. Friend and syduey Friend, of the firm of Sydney Friend & Bro., Glou-
cester, and sworn to before one of the most important witnesses before this Commission, David W. Low,
Notary Public and Postmaster of Gloucester. who could not ignore, and perhaps wrote hiniself this Aflidavit.
In answer to the 34th Question (p. 53) @ **The wnount of remission of duties on Canadian fish, and the f{ree
market of the United States for their muckerel and other fish, saving the expense of Cutters; and the benefits
of a large trade from the American vessels; the admission to our coasts for menhaden and mackerel,—will
aggregate an advantage of nearly two million dollars a year in gross amount.”—Lmay here mention the fact
that two other witnesses wrote at full length the amount ** two hundred millions.”  (Aflid, 18 and 19.)—** Ior
this we obtain the privilege of pursning a fishery, whicl, after deducting expenses, will not net to the American
fishermen ten thonsand dollars a year.”

The United States agent and counsel, who have made a successful effort to exclude from the consideration
of this Cotnmission the commercial advantages resulting from the puarchase of bait and supplies. and of trans-
shipping cargoes ou our coast, have thought proper to collect nass of evidence to prove the commercial
advantages vesulting to British subjects trom the Washington and Reciprocity Treaties.  For instance, Messrs.
1. V. Koowlton and Edward A. Horton. of Gloucester, value at $200,050 per year the bait sold by Cana
diaus to Americans: and at halt’ a million dollars per year the goods sold to Americaus lor refitting. o

The principal witnesses bronght from Gloucester came here with such prejudiced minds. not to say worse, -
that their examination in chief seemed like an attempt to blind this Commission with one-sided statements, from
which, at tirst sight, evolved a mystery which took ns some time to penetrate.  Taking their figures as they first
gave themn, it seemed a picce of folly for any American fisherinan to have attempted. more than cuce or twice,
to have fished in Pritish waters, as the result of’ each trip coustituted a net loss.—the quantity of fish taken

~being almost insigniicant, . and in guality unfit for the American mavket.  Their statistics were arranged to
create that iinpression, The statistics with the nunes of several fivs who had pursued such an unprofitable
business for a period of twenty-five and thirty years consecutively were furnisherd. We coukd not find in our
experience of things and men, an obstinacy of that magnitude in mercantile aflairs. The eross-examination of
these witnesses, extracted piecemenl, presented these transactions under a different aspeet, amd it turned out,



129

after all, that the Gloucester vessel owners and fishermen had had all along more sense than the witnesses
wanted us to suppose,—it turned out that the fish caught in our waters were highly remunerative in quantity,
and was in quality branded in the Boston and Gloucester markets far above the American shore mackerel.

T have now done with this por tion of my subject, and I have said all I have to say with reference to the
cvidence brought in support and in contradiction of the British Case; and I now desire to deal briefly with
what has been pleaded as an offset to our claim.

When we come to deal with the privileges granted by the Americans to the subjects of Ier Mq_]est;)
British North America, we find them to be of two kinds:
1st.—Right to tish on the South- qstu n coast of the United States to the 39th parallel of North Lati-

tude. ‘
2nd.—The adiission, free of duty, of fish and fish oil, the prodnce uf British North American fisheries
into the United States marlket.

As to the prmletre of fishing in American waters, this Commission will have very little difliculty in dispos-
ing of it. 1In the first instance it has been proved that the most of the fish to be found in these waters are canght
30 and 90 miles offshore, almost exclusively on Georges Bank, and the British fishermen would not derive thieir
right of fishing there from Treaties; but from international law. In the second place no British subject
has ever resorted to American waters, antd the provinee of the Commissioners being limited to twelve years. to
be computed from the Ist July, 1873, there is no possibility to suppose that they will ever resort to these wuters.
at least during the Treaty. "There remains then but one item to be considered, as constituting a possible oft-
sett, that i3 the admission, free of duty. of Canadian fish and fish oil. This raises several questions of political
cconomy, which will be better dealt with by my colleagne who is to follow me, and I will limit myself to say
that if' the question, now uunder consideration, were pending between the fishermen of the two countries, indi-
vidually, this would suggest views which cannot be entertained as between the two (Governments.

The controverted doctrines between Free traders and Protectionists, as to who pays the duty under a protec-
tive taritf, whether it is the producer or consumer, seems to be solved by this universal feature that, in no country
in the world, has the consumer ever started and supported an agitation for a protective taritl’; on the contrary we
find everywhere directing and nursing the movements of public opinion on this matter, none but the producers and
maunufacturers.  This cannot be explained otherwise than that the manufacturer receives in addition to a remu-
nerative value for his goods the amount of duty as a bonus. which constitutes an artificial value levied on the
consumer. It is in most instances the consumer that pays the whole amount of the duty.  Ina few cases there
may be a proportion borne by the producer, and there is no process of reasoning or calculation to determine
that proportion. When duties are imposed on articles of food which eannot be classed among luxuries, there
seems to be no possibility of a doubt that the whole duty is paid by the consumer. Salt cod or mackerel will
never be called luxuries of food. A duaty impnsed upon such articles has - had  the effect of’ raising their cost
far above the amount of duty, and had thereby the effeet of fucreasiug the profit of the producer, at the expense
of the consumer. For instance, a barrel of mackerel which would bave brought $10.00 when admitted free, will
bring $14.00 under a taritt of $2.00 per barrel; and statistics will be laid belore the  Commissioners to prove
that fact, which [ will not undertake to explain.  This being so, however. wonld it be equitable to subject the
Canadian Goverment to the payment of an indemnity to the United States for providing American citizens with
a cheap and wholesome article of foold. when it is evilent that the Canadian tishermen have, as a rule, been
benefitted by the existence of an American duty on the product of their fisheries, The Government of the
Dominion any more that its inhabitants has not suffered in an appreciable manner from the imposition of duties
on fish, and the remission of that duty has been profitable only to the consumers of the United States or to the
merchant who re-exports Canzlian fish to foreign eountrics.  We may therefore conclude that in a fiseal or
pecuniary point of view the remission of duty almost exclusively profits the citizens of the United States.  The
admission of the United States fishermen to British waters at this period is pregnant with advantages unknown
under the RCClplOLI(\ Treaty. Of late numerous new lines of railway have been built in all-the British Pro-
vinces bordering, or in the immediate neighborhood of the United States, upou ly in the Provinces of Quebec.,
New Brunsmck P. B Island. and Nova Scotia. A new industry consisting in the carrying of fresh fish all
over the Continent, as far as California, has sprung up of late.  With the confessed exhaustion of most of lhc
American sea-fisheries this induastry must tind the largest part of its supplies in British waters.

To these varied advantages must be added the p(»huc.tl boon conferred upon the United States. ot allowing
them . to raise and educate, in the only possible school, that class of scamen which constitutes the outer fortili-
cation of every country. and of protecting her against the advance of her eneniies on the seas. - Would it not
be a monstrous anomaly, if, by means of & an indirect compensation. under the name of offset, the Canadian
Gcovernment should be taxed for creating a United States navy, from which alone Canadians might entertain
apprehensions in the future? I am sure any tribunal would pause before committing such a flagrant act of
injustice.  Your Honors will remember, T am certain, that, although the Lreaty of Washington is apparently
made for a period of twelve years, it might become the starting-point ofa perpetual Treaty of Peace, if not stained
by the verdict of this Commission, as an nnqmtous instrument. It is. on the contrary. to be hoped that future -
diplomatists will find both in our proceedings and in the award, the elements upon which to base an everlasting
adjustment, which will forever scttle the question of the British North American fisheries. On presenting such
a result to the three Governments interested in this matter, we wou]d collectively and individually feel proud
of having been associated with this international trial. ‘

I cannot close these remarks without acknowledging the valuable aid I have received from Professor Hind’s
hook, filed in this cas:.  As a specialist, in the several branches of science. connected with this case, he
elucidated several grave questions, and gave the key to a great part of the evidence. .My learned friend and
esteemed collc.t'rue, Mr. Weatherbe, mth whom I more pmtxcul.lrl\, consulted, and who was so well acquainted
with every spot in Nova Scotia, directed my attention to those parts of the evidence which brought in relief the
advanced post occupicd by this Province in the Fisheries. To both, I here tender my most cordial
thanks. The inexhaustible patience and endurance of Your lHouors during these proceedings, extend-
ing over a period of five months, werz only equalled by the exquisite urbanity and kindness with. which we
have all been treated. To my other British and American contreres before the Commission. 1 wish to express a
feeling of fellowship which [ will forever cherish. "The American and British Agents and the Secretary will

 also be associated in my remembrance with one of the most pleasant incidents of my life,—enlivened by their
sincerity of purpose, and the uniform good will they have broucrht to bear in the discharge of their oncrous
* duties.



