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DOMINION LAW REPORTS
DOMINION BANK v. MARKHAM.

Alberta Supreme Court, Harvey, C.J., Iteek ami Simmon.s, JJ.
April 20, 1014.

1. Hanks <f VIII A—1071—Kqvitablk moktoaub—<»ivtxii ie; ixtkxtiox.
'I Ik> giving up of property deposited for the purpose of creating

a lien destroys the lien unless an intention to preserve it can he

\ Dominion Hank \ . Markham. 14 D.L.Il. 508. reversed : He Driscoll.
Ir. It. 1 Eq. 28.», applied.]

Appeal from flu* decision of the trial Judge that the giving 
up of certain chattel mortgages deposited with a hank did not 
impair the latter s equitable lien thereon: Dominion llnnk v. 
Markham, 14 D.L.K. 508.

The appeal was allowed.
G. li. Jl en wood, for the Dominion Hank, respondent.
(\ A. Grant, K.V., for the appellant.

The judgm«-nt of the Court was delivered by 

Harvey, C.J. :—There are many eomplieated facts which were 
before the trial Judge in this case, many of which have no bear
ing on this appeal. In 1011 or 1012, Bradley, one of the plain- 
tills, deposited with his co-plaintiff, the Dominion Hank at Bran
don, Manitoba, two chattel mortgages, one made and one assigned 
to him, and the trial Judge has held that he thereby created 
an equitable mortgage in the bank’s favour. The defendants 
are execution creditors of Bradley, and in April, 10l."t, the 
sheriff, acting under this execution, seized some of the chattels 
covered by the mortgages which were found in the possession of 
Bradley in this province.

The plaintiffs claim these goods as against the defendants. 
There were other claims and other goods to be considered at the 
trial, but this is the only claim for consideration on this appeal. 
There is only one ground of appeal that 1 find it necessary to 
consider, for on that ground 1 think the appeal should be allowed.

ALTA.

8. <’. 

1014

Statement

Ilarrey, O.J.



2 Dominion Law Rworts. 117 D.L.R.

ALTA. in April. 1912, tlu* i'liHtti'1 mort gages in question were delivered
s.c. by the bank to its co-plaintiff and the following receipt taken:—

I tin inli'ii. Mu n.. April 11. HU 2. 

Dominion The Manager. The Dominion Hank. Hramlon, Man. 1 hcg to nikimw-
Hank ledge receipt of the following <l«H*iinient«*:—

Markham Chattel mortgage. ('Inn*. MeDoiigall to John Bradley. . #2,573.75
___  Chattel mortgage. ( has. MeDoiigall to Dutton & Tim

lfurTcr. C.J. son. aligned to John Bradley 3.1MI5. 00
XoU' Xo. 15/20. ( lias. MeDoiigall. 1.1 S3.53
Note Xo. 15 211.......................................................................... 752.75
Note Xo. 15 30.......................................................................... 752.75
Note Xo. 15 32.......................................................................... 725.SO
Note Xo. 10 00.......................................................................... 1,705.45

#11,500.05

It is argued that whatever claim the hank had was re
linquished by that delivery. The learned trial Judge found 
himself unable to decide upon what terms this delivery was 
made, there being no direct evidence, and says:—

In tin' alisviicc of vicar evidence. I think the Court ought to assume 
that whatever possession of them was given to Bradley was gi\en in 
order to allow him to proceed upon them and realize his claim. I do 
not. think the hank thereby lost its lien.

I feel dispos'd to put the case the other way. The burden 
is on the plaintiff of establishing its ease. The giving up of 
property deposited for the purpose of creating a lien destroys 
the lien unless there is an intention to preserve the lien. See 
Ut Drisnill, lr. R. 1 Eq. 2H.">. If there is to In* any presumption, 
therefore, it would appear to me to be in favour of the view that 
the lien was destroyed. Dut be that as it may. I feel satisfied 
from the evidence that there was no intention to preserve the 
lien.

Hradley says that the bank sent the mortgages to solicitors 
in Edmonton for enforcement, but the receipt shews that this 
is incorrect. Mr. Dickson, the solicitor in Edmonton who had 
them, states that they came to his firm from Bradley's solicitors 
for the purpose of enforcement on Bradley's behalf as against 
the mortgagor and this is borne out by the fact that they ob
tained a new mortgage on the property which was recorded in 
ibis province, but was never deposited with the bank. The
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receipt jiIho is not such ns a hank would take if it inteiide<l to 
preserve its vliarge, and the entry in the hooks in respect to one 
of the mortgages is. “(liven up April 11-13. Receipt tiled."

When the mortgages were deposited with the hank. Bradley *s 
indebtedness was about $70,000, while at the time they were 
delivered to him it was less than $37,000. This and the length 
of time which elapsed after the giving of them to Bradley and 
the 1'aet that there is no evidence by any officer of the hank 
who has personal knowledge of the facts or any explanation of 
the absence of such evidence, though the later manager at 
Brandon was examined on commission, are. in my opinion, all 
circumstances pointing to the conclusion that when the mort
gages were delivered to Bradley the hank had no intention of 
preserving its lien. From these and the other facts I feel 
satisfied that that is the proper conclusion to come to. The 
hank's claim, therefore, fails. There is no suggestion that 
Bradley has any claim of which the defendants, as his execution 
creditors, could not take advantage.

The appeal should he allowed with costs and so much of 
the judgment as is in favour of the Imnk should he set aside and 
judgment entered therein for the defendant with costs.

ALTA.

8.C.
1014

Dominion
Bank

Mark ii a m.

Harvey, C.J.

. I />/x ill (llloWfil.

FIRE VALLEY ORCHARDS v. SLY. B. C.

Hritixh Columbia Supreme Court. (’lenient, J. April 20, 1011. s (»
1. Corns (HATIONS A XI» COMPANIES ($ IN A 101 RIGHTS A NI» POWERS CiKN- B»M

KKAI.I.Y—I MPI.IEI) POWERS.
The objects which a company may pursue must he ascertained from 

its charter or memorandum of association, and the powers to he exer
cised in furtherance of those objects must either he expressly conferred 
by. or derived by reasonable implication from, the provisions of such 
charter or memorandum.

\.\muluiunatril Society of llaihrai/ Scrrantx v. (txbornc, 11010] A.C. K7. 
applied.|

2. Corporations and companies ($ IN II U»l)—Promoters Sai.es hy.
TO COMPANY.

Shares in a company may he declared to have been allotted illegally 
and the certificate in favour of a promoter may lie cancelled where 
such shares represent an illicit profit made hy him as a vendor to the 
company out of a transaction of pretended sale not properly disclosed 
to the company inasmuch as the prospectus issued with ihe privity 
of the promoter and in which the latter's |H>rsonal interest should 
have been disclosed had contained a statement that there were no



4 Dominion Law Reports. 117 D.L.R.

B. C.

sTc.
1014

Orchards

Sly.
Statement

promoters’ shares to lessen the 'h dividends, if in fact the trans
action was a mere scheme whereby three promoters divided amongst 
themselves the shares ostensibly allotted to one of them for releasing 
his claim to the property which the company was to buy from the other 
two. subject to the payment of the real purchase price of the property.

Action by a company to set aside an allotment of its shares 
on the ground of fraud and ultra vires.

Judgment was given for the plaintiff company, setting aside 
the transaction and cancelling the stock certificate.

Tait, for the plaintiff. 
liucke, for the defendant.

Clement, J.:—This is an action by the company seeking a 
declaration that the allotment to the defendant Elmer R. Sly 
of some 35 shares in the capital stock of the company was illegal 
and fraudulent as against the company, and for an order for the 
delivery up and cancellation of the certificates issued for such 
shares; also for a declaration as against the defendant Edna H. 
Sly that an alleged transfer of the shares in question from the 
defendant Elmer R. Sly to her, was and is inoperative as against 
the company, and that an alleged certificate issued to her for said 
shares was void as issued without the company’s authority by 
the defendant Elmer R. Sly.

In my opinion, the plaintiff company is entitled to the full 
relief asked. Shortly prior to February 4. 1911, Illingworth and 
Murphy had entered into an agreement for the purchase from one 
.1. E. Aimable of certain lands in Eire Valley in the Kootenay 
District of British Columbia: and on February 4, 1911, a mem
orandum ami articles of association were subscribed by five per
sons. including Illingworth and Murphy and the defendant, 
Elmer R. Sly, looking to the incorporation of a company
to acquire and take over certain of the lands at the present time held and 
controlled by Illingworth ami Murphy . . . at a price to be arranged
and settled by agreement between the company and the said Illingworth 
ami Murphy.

The company was duly incorporated on February 22, 1911. 
ami is the plaintiff company. That the defendant Elmer R. Sly 
and Illingworth and Murphy were the active organizers and pro
moters of the company is clear. It is also, I think (though tin 
matter is not really material in the view I take of the ease), un
doubtedly the fact that the defendant Elmer R. Sly was from

95
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the outset one of a syndicate interested in the venture who 
operated through Illingworth and Murphy. Pending the com
pany’s incorporation, the greed of these gentlemen seems to have 
run away with their intelligence. On February S. 1911, the de
fendant Klmer It. Sly entered into an agreement with Illingworth 
and Murphy for the purchase by him from them of the property : 
upon what terms does not appear. In this transaction, as subse
quent events shew. Sly was acting for his associates, including 
Illingworth and Murphy, and not entirely for himself. The ef
fect of the transaction if it had been a real one was to put it 
out of the company’s power to carry out the chief object of its 
incorporation: which was to acquire the property
at a price lo Ik* arranged and settled by agreement between the company 
and the said Illingworth and Murphy.

B. C.

1014

< htriiAitifs

Sly.
Ciment, J,

After incorporation and at a time when the only shareholders 
in the company, including its directors, were—if we except one of 
the company's solicitors its promoters and in real substance, ils 
proposed vendors, the company purported to buy out the interest 
of the defendant Klmer It. Sly under his purchase from Illing
worth and Murphy, for a cash consideration of $19,000. The com
pany was ostensibly put in funds to make this payment by the 
receipt of worthless cheques given hy the defendant Sly. and Illing
worth and Murphy in pretended payment for $10,000 worth of 
shares in the company's capital stock; and the company did not 
apparently even go through the farce of issuing its own cheque 
to pay for the land, hut simply returned to the defendant Klmer 
R. Sly the dishonoured cheques. The real transaction was that 
$10,000 worth of shares was divided up among these brilliant 
financiers as the consideration for the purchase hy the company 
from the defendant Klmer R. Sly. The .*15 shares (nominal value 
$.*1,000) in question in this action were Sly's share of the spoils. 
I say spoils, because the transaction was not disclosed to the com
pany even if disclosure would have availed to validate a transaction 
so clearly ultra rire* of the company.

The objects which the company might legitimately pursue 
must he ascertained from the memorandum of association, and 
the powers which the company might lawfully use in furtherance 
of those objects must either be expressly conferred or derived by 
reasonable implication from its provisions. This is hut a para-
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OmiiAitiiH

phrase of the language of.Lord Watson in W'nilock (Haroness) v. 
Hirer Da Co. (1885), 10 A|)|>. ( 'as. 351, which is quoted and 
adopted by Lord Maenaghten in Anml. Soc. of lin. Servant* v. 
Osborne, |1010| A.(87. What is “incidental" or "ancillary" 
or "conducive" to the company's business so as to bring it within 
the company's legal capacity is only what may be reasonably 
impliei language of the company's charter, in this case
its memorandum of association. It < .1 think, be contended
that a power to buy from A. at a price to be agreed on with A. 
carries with it on any reasonable implication a power to buy from 
B. at a price to be agreed on with B. This was what the com
pany purported to do in this case, and, in my it was clearly
an ultra rires transaction and the allotment of shares which was 
part of it < stand.

But even if intro vires the transaction cannot stand so as to 
enable the defendant Klmcr lb Sly to retain the shares. They 
represent an illicit prolit made by a promoter-vendor out of a 
transaction not disclosed to the company. That it was spread 
upon the minutes of the directors' meeting is not material; that 
simply means that these gentlemen in one character confessed to 
themselves in another what they were doing. As I have said, 
there were no other shareholders yet. They were to be sought 
for among the generid public to whom a prospectus was issued 
which is not merely silent as to the purchase from Sly but un
truthfully states that there was no promoter's stock to lessen the 
public's dividends. Under these circumstances the defendant 
Klmcr lb Sly must disgorge. I need refer to no authority other 
than (ihicksttin v. Hornes, A.('. 240 (ILL.), which shews
that this action is properly brought, not for rescission but to com
pel relinquishment of illicit gain. I should, perhaps, have stated 
that the whole $10,000 was profit. The auditor of the compam 
could find no trace of any actual outlay by the defendant Klmei 
R. Sly throughout the transactions of purchase. Sly described 
the $10,000 as profit on an examination under oath and was not 
present at the trial to give evidence to e> the transaction in 

r detail.
As Kdnn II. Sly, on March I, 1VI2, or at Icioi

by assignments bearing that date, the shares in question wei 
assigned "for value received" by the defendant, Klmcr lb Sly,
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to his wife, the defendant Kilim II. Sly. IIis reign at this time 
was nearly over. Other shareholders had risen in relicllion; and 
early in May, 1912, a new hoard of directors and a new secretary 
were installed. Informally tiny refused to recognize the trans
fer to Mrs. Sly ; and so far as her title rests upon the assignments 
from her husband to herself, they confer no title as against the 
company. In fact, she has not put herself in a position to ask 
recognition as she never herself executed the assignments. Her 
real title, if any, is under a share certificate (the stuh only of which 
is in evidence) for ill shares, issued to her on April 15, 1912.

There is no indication in the company's books, of which to 
that date Sly was himself the custodian, that the issue of this 
certificate was ever authorized; and as I have said, the defendants 
did not appear to give evidence to meet this prinui facie proof 
that the certificate was the act of Sly alone, and the affixing there
to of the company’s seal (if it were afiixcd) in effect a forgery. The 
certificate itself is said to be held by one Wright (father of Mrs. 
Sly), as security for a loan, but it was not produced. 1 must 
hold it as a void document: Hulun v. (ircal Fingall Consolidated, 
lltHHiJ AC. 439.

There will, therefore, be judgment for the plaintiff company 
as indicated with costs. The certificates for the 35 shares in 
question will he delivered out of Court to the company for can- 
celliit ion.

Judgment for plaintiff.

B. C.

s. c.
1914

OiteiiAiiDH
Si.v.

Cl. ni. nl. J.

ALLEN v. HYATT.
./ iiiliri il I'uiiunilli r of tin Pririi Com mi/. Pnsiul: The l.unl I'hniirilliir. 

'.on! Ihninlin. l.unl Shmr, l.unl Moulton. aml l.unl Parker, of Mail 
• limilu,, |f}fil 8, I'M I

I. (ORPURATIOVN AXII CUM CAN I KH (| IV <M |27 I OlKKCTORN AMI SHARK 
ItOl.IlKRM—Fill! M ARY RKI.ATIONH.

I’infer iinliimry eirnmistaiiees tin fi.lneiary relut ion rxints In-tween 
«lireetors ninl nliiiri'linlilem of n cur|Nirntion. Init wlivrv «liiwtnm of n 
voi|N.riitioii were n|i|.roil.-lie.I with n view of nierniny or eoiinoliiliiting 
with nimihir interestn hy the niergml interests |itireliw*ing the assets of 
the eor|Niration. ami the «lireelors of «will eor|Miration «irnreil the 
eonsent of a majority of the nharehohlem thereof for I lie sale amt 
transfer of the |ilant amt |ini|H»rty of tin* eur|Niration. amt where suiil 
shares were Mirreptitionnly a.-.|iiire.| hy the ilireetors for their own 
profit, n trust or flilueiary relation was estalilishtsl la-tween the 
«lireeturs of sniil eorporat imi ami its sliareliolilers.

|IIgall v. tllrn. s II I,.It. 71». allirmeil; Pétrirai v. Wright, [ino2| 
ti < 'li. 421. <listingui*hei|.|
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2. Fra il» i < II—»h—Acth ok uimkctokh—( o\< kai.mi.xt.
FihiiiI may In* pmlicatetl on tin* part <>f directors of u oor|»oration, 

an against its shareholders, when» trnniferi from tliv latter were oh 
taiih'il in favour of the director* ami the true pur|Hisc of the transfers 
was either eoneealeil or misrepresented or the transfers niisa|i|»lie«l.

| Ihinll v. Mini. H D.L.R. 70, allirnieil : /Vroiw»/ v. Wright, [1!MI2| 
2 ( h. 421. distinguished.)

3. ( OIIVOHATIOXN AXI» (TIMPANO» ( I IV O 4—127 I —AtiKXfY—DlRM TOR.s
A XI» MIIARKIIOLDKRM.

W here directors of a corporation were approneheil with a view of 
merging or consul idii ting witli similar interests, by the merged inter
est* purchasing the assets of the corporation, and the directors of said 
corporation secured the consent of a majority of the shareholders 
thereof for the sale and transfer of the plum and projierty of the 
cor|M»ration. and where said shares were surreptitiously acipiired h\ 
the dircctirs for their own profit. the director* are agents of the 
shareholders and cannot personally profit by the transaction in 
question.

| Il i/o 11 v. Mini, M D.L.R. 7U, afllrmed: /'rwaif \. Wright, | DM»:* | 
2 I II. 121. distinguished.|

4. -Xvi'KAI. (I VII M 2—f»25|—W'llAT » MIIOIIS WARRANT RK\ I.RsAI.—As To
I1.KAIIIXOM—RkAI. INNl K HIV MOI I.

Where the statement of claim in an action as originally broiighi 
shews on its fan* non joinder of parties, the defect in pleading is m*t 
ground for reversal of judgment by the final appellate court, il it 
appears that the courts Mow had the right to treat the defective 
pleading as amended so as regularly to cover the real issue, in a form 
which afforded the relief to which the plaintiffs were held entitled, and 
that no substantial injustice ensued by reason of the courts Mow 
proceeding on such finding.

[IIgall v. Mint, 8 D.L.R. 70. allirnieil. 1

Aitkai. from tin* judgment of the Onliirio Court of Appeal 
in Hi,ait v. Alim, S D.L.R. 7». .1 O W N. 1401. 22 O.W.R. 4M. 
affirming the Ontario Divisional Court ami Siitherlaml. •!.. at 

the trinl.
The appeal was dismissed.

The judgment wan delivered by the Lord t'lianeellor

11 aldank, L.C. :—The appellanlH were the director»* of a com
pany called the Lakwide Canning Co. Ltd. The i of the 
company was #700,000 in Hliares, each of #250. Such ithares 
were iwwued to the extent of #:10,500. and in the year 1900 and 
for ii Hliort time in 1910 them* Hliares were held to the extent of 
#10,000 by the seven appellants, and to the extent of #20.500 by 
the twenty-two ruupondenta ami certain other person* not 
parties to these proceeding*. In January. 1907, a dividend of 
15 per rent, had been paid, but no further dividend bad wince 
been declared.

23
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In November, 1909, negotiations took place between the ap
pellants ns directors and one Grant, who was endeavouring to 
amalgamate the canning companies of Ontario. 11 is purpose 
was to acquire the shares and undertaking of the Lakeside Co. 
Aft-r negotiation, during which the consideration asked hv the 
appellants was increased, a transfer was finally agreed on at the 
following price:—•

IMP.

I». V 

1014

Au.kn

Haitian''.

< Hwlt for factory hikI plant ................................................jjCW.750.oo
t'aali for raw materials................................................................. S.ioii 41
Alloimeiil of preferred stuck in Dominion <'aiiiieis Ltd. 11.250.on
Allotment of common stock in ditto. 15,000.00

Total in cash . ............ *43.156.44
Total in shares ..................................... ........ 30.350.no

The Dominion < aimers Ltd. was the amalgamating com
pany which Grant was forming. The transaction was carried 
through early in March, 1910.

In the interval the appellant directors took various steps 
which have given rise to this litigation. On the representation 
that it was necessary lor tile directors to secure the consent of 
the majority of the shareholders in order to effect the amalgama 
lion, and before the price had been settled they approached in
dividual shareholders, including the respondent*, and induced 
them to give to the appellants options to purchase their shares 
at the par value of *250 with interest at 7 per cent, for the 
periods during which no dividend had been paid. About Febru
ary IS, 1910, they exercised these options and paid the share
holders concerned *22,8811.75. The shareholders endorsed their 
share certificates in blank and handed them to the appellants. 
The result of the transaction was that the appellants made what 
was apparently a handsome profit, measured by the difference 
between wlmt they paid the other shareholders, and wlmt they 
received from the Dominion Co. subject only to deduction of the 
debts of the Lakeside Co. which they had undertaken to the 
former company to pay. but which do not appear to have been 
large.

The action was brought by the respondents for a declaration 
that the appellants were trustees for the shareholders of the 
Lakeside Canning Co. of the profits derived from the Dominion 
Co. and for an account and consequential relief. Mr. Justice
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IMP.

V. C.
1914

lliililuiu-, L.O.

Sutherland tried the cast' and, after hearing evidence, fourni the 
facta substantially as follows: that general ami similar repre
sentations were made by the appellants to each of the respond
ents. to the effect that the former as directors wanted the options 
from the shareholders in order to deal on Itehalf of all the 
shareholders with the representatives of the Dominion ('o. ; 
that the appellants expected to realize the par value of the 
shares, and the 7 per cent, interest and that all the shareholders 
including themselves were to share pro rain in the amount rea
lized; that the appellants did not inform the other shareholders 
that they were buying their shares on their own account, and 
that they had entered into a secret arrangement by which they 
kept concealed from the other shareholders the information 
which it was their duty as directors to disclose, and that the ap
pellants were thereby guilty of fraud. Objections were taken 
on helmlf of the appellants at the trial to the form of the pro
ceedings. It was said that the directors were trustees, if at all, 
for the Lakeside Co. and that the latter ought to have been a 
party either as plaintiff or defendant, and that in its absence 
tin respondents were not entitled to sue on behalf of themselves 
ami the other shareholders. There appears to have been some 
doubt as to whether the company had or had not been added 
as a party and the learned Judge inclined to think that, possibly 
because the Dominion Co. had by the time of the litigation ac
quired all the shares, it was not represented so as to enable him 
to deal effectively with the matters in question, lie, however, 
seems to have consider» as it had lieen maile out to his satis
faction. that the appellants were, on the footing that the trans
action could not then In* set aside, but must lie treated as adoptai 
by tbe respondents and the other shareholders, trustees ol what 
they had received, the objection was not serious, lie offered, if 
till* respondents preferred it, to retain tin* record, and after any 
further trial that was necessary to put it into proper form, 
but expressed bis willingness to give judgment as it then stood 
to the effect already indicated. The respondent* elected to ac
cept the second alternative. The appt appealed to the Divi
sional Court, which affirmed the judgment | llj/att v. Alim, 8 
D.L.R. 79]. Hut as the learm-d Judges who heard the appeal

5
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considered that the action was really one in which a group of 
individual shareholders had joined together, hut were suing 
individually on separate causes of action, they amended his 
judgment hy confining it to the plaintiffs on the record, and 
directing that the account taken should deal with the amount 

each plaintiff was entitled to receive. From
the judgment in this form the appellants appealed to the Court 
of Appeal for < ». This Court took the same view as the
Divisional Court, and dismissed the appeal \ Hyatt v. Alim, S 
D.L.R. 79.| They concurred in the findings of fact hy the 
trial Judge just as the Divisional Court had done. They held 
that under other cm es it might he that the
fiduciary duty of the directors was a duty to the company and 
not to individual shareholders, yet under circumstances such as 
those of tile case before them, the directors became the agents 
in the transaction of the rs, when they took the options
from them. They thought that the addition of the Lakeside Co. 
as a party, if made, had been irregularly made, having regard to 
the real character of the action as one brought bv a group of 
individual plaintiffs with what were substantially similar causes 
of action, and they struck out the name of the company from 
the record in affirming the judgment.

Arguments have lieen addressed to their Lordships both on 
the question of procedure and on the sulwtantial issue whether 
the appellants were properly found to have put themselves in 
the circumstances of this ease in a fiduciary relation to the re
spondents. On the latter point their Lordships do not think it 
necessary to say more, so far as the questions of fact are con
cerned, than that, having arguments and considered the
evidence, they see no ground for not accepting the concurrent 
findings of the three Courts which have already decided this 
issue. They agree with the learned Judges of the Court of Ap
peal for Ontario in thinking that under the circumstances of the 
case the respondents were entitled to treat the appellants as trus
tees for them, and, subject to the question of procedure, to ask 
for the relief they obtained.

The appellants appear to have been under the impression 
that the directors of a company are entitled under all circum-

IMP.

P. C. 
11114
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47464

56 2901
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stances to act as though they owed no duty to individual share
holders. No doubt the duty of the directors is primarily one 
to the company itself. It may he that in circumstances such as 
those of Percival v. Wright, 11902] 2 Ch. 421, which was relied 
on in the argument, they can deal at arm’s length with a share
holder. But the facts as found in the present case arc widely 
different from those in I Arrival v. Wright, and their Lordships 
think that the directors must here he taken to have held 1 hem- 
selves out to the individual shareholders as acting for them on 
the same footing as they were acting for the company itself, that 
is as agents.

The question of procedure has, however, been strenuously 
argued, and their Lordships will deal with the points raised 
under this head. There is no doubt that on the statement of 
claim the action was originally brought as a class action by the 
plaintiffs on behalf of themselves and all the other shareholders. 
In the absence of the company itself, which does not appear to 
have been properly made a party, the claim was demurrable. 
•Moreover, it appears on the face of the statement of claim that 
the shares of the plaintiffs had been transferred to the Domin
ion Co. so that, in the nltsence of a claim to set this transfer 
aside, a claim which could not have been successfully made in 
the absence of that company, the relief sought was demurrable 
on this ground also: The appellants, therefore, argued that as 
the proper plaintiff was the company and as the respondents 
had parted with their shares, the action must fail. It appeal's, 
however, that throughout the proceedings in the three Courts 
below the action was treated by these Courts, which had power 
to amend the pleadings if they thought it necessary, as one for a 
declaration that the appellants became, under the circumstances 
proved by the evidence, the agents of the respondents in dealing 
as they did with their shares, and that on this footing judgment 
was given in a form which afforded the relief to which the re
spondents were held entitled. In other words the aetion was 
treated as one in which the respondents had sued individually 
as co-plaintiffs, joining in asserting their causes of action. Their 
lordships see no reason for holding that any sulistantinl injustice 
has been done by the Courts below in proceeding on this footing.
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The rule of procedure in Ontario does not. in their Lordships’ 
opinion, preclude tin* Court from amending or treating as 
amended the pleadings so as to enable relief to be given as though 
claimed in this fashion. It has been argued for the appellants 
that 'because of the original form of the pleadings and the 
joinder in one proceeding of separate causes of action injustice 
may have happened by the improper admission of evidence. 
Their Lordships are, however, unable to find that such a result 
was brought about, and they think that under the circum
stances the procedure adopted in the Courts " was admis
sible.

They will, therefore, humbly advise His Majesty that the 
appeal should be l" issed with costs.

IMP.

P.C.
1914

Hyatt. 

Ilaldani*. I..C.

Appeal dismissal.

NOSLER v. THE "AURORA.”

F.jrhtqucr Court of Canada (British Columbia Admiralty District), 
Martin, I. Xocrmbir 1*2. 1913.

Admiralty (§11—5)—Waiving preliminary proceedings.] 
Motion after default in appearance for immediate judgment 

in an action in n m for seaman's wages.
Stars, for the plaint ill'.
No one contra.

Martin, L.J.A., held, that as the debt was practically ad
mitted and the ship was in the marshal's hands for sale in an
other admiralty action in this Court, an order should he made 
on the material tiled proving that circ e and verifying
the cause of action, to enter judgment and dispense with pre
liminary proceedings, lie considered the case stronger, if 
anything, than that of The "Juliana,” 3T» L.T.X.K. 410.

Order made.

1

34
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CRAM V. TINCK.

NoHlutchciran Huprrmr I’ourl, lirairn. •/. I prit 25, 11114.

1. Vk.MIOB ANI» PVBCHA8EB I# IK—27 l — FBAVI) IXIliriNti cox TB act—IU:s-

A contract for the mile of vnvimt land will Ik- set aside at the in
stallée of the purchaser, where he was induced to enter into the agree
ment hy the material false representation# of the vendor, U|Hin which 
the purchaser relied, as to the character of its hanks on an adjoin
ing stream as a Meeting the desirability of the land for residential 
building piir|M»aes.

Action to rescind mi agreement of sale.
Judgment was given for the pLiintitV.
./. A. Allon, K.(\, for the plaintiff.
,/. /•’. Ij. Embury, for the defendants.

Bkown. —This is tin action to rescind an agreement of 
sale for the purchase of certain lots situate along the Waseami 
creek, in the city of Regina, on the ground of misrepresentation 
and fraud. I accept the evidence of the plaintiff as to the repre
sentations made to him hy the defendant Thick at the time of the 
purchase, and which were in effect as follows : that the lots were 
a snap, that there were no had hanks on the creek, at this point, 
that the lots gently sloped to the creek, and that they constituted 
a good site for residential building purposes. These represen
tations were relied on hy the plaintiff, and he was induced to 
buy hy virtue thereof. He himself made no inspection of the 
lots whatever. As a matter of fact the lots have some very had 
hanks, they do not slope gently to the creek, and are very un
suitable for residential building purposes. The plaintiff is, there
fore, entitled to the relief sought. The agreement of sale will be 
cancelled, the plaintiff will have judgment for the sum of $824.7:1, 
being the amount of money which was paid under the contract, 
together with interest on $4ou. from March 20, 1912; on $200. 
from October 1. 1912; and on $224.7:1, from November f>, 1912. 
and his costs of action.

Jutlt/rntnl for plaintiff.
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WEBSTER v. BLACK.
M an i loi Hi King’* Hrnrh, Slather*, C.J.K.H. April 29. 1911.

1. Ai tomohiueh (| V B—460)—<3ara«b Lien claim ok ckockiktok.
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The fuel that an automohilv wan returned in a damaged condition 
to tin* care of the garage-keeper on the order of the conditional vendee 
to he left until repaired hut without any change of the terms uimn which 
the garage-keeper had theretofore taken care of it on a monthly engage
ment. will not change the latter's status to that of a warehouseman so 
as to entitle him to a lien for the fixed monthly coni|>cnsnlion as against 
the conditional vendor.

AulomoltiU ami Supply Co. \. 11 a mix. 13 Dl.lt. 222. referred to.|

Replevin for possession of a motor car detained by the de- statement 
fendant under an alleged lien for storage and repairs.

Judgment was given for the plaintiff.

II. F. (lyU*, for the plaintiff.
.1. II. S. Murray and (!. ('ulirr, for the defendant.

Math Kits, C.J.K.B. This is an action of replevin to recover >uu.ir,. v.j. 
possession of a motor car which the defendant detains wilder 
a claim of lien for storage. In September. 1912, the plaintiffs 
sold and delivered the car in question to one Jones for *2,000. 
of which he paid SÔ00 cash and gave them a lien note, by the 
terms of which the property and right of possession of the car 
was rcservml to the plaintiff, for the balance of the purchase 
price. The purchaser informed the plaintiffs at the time of the 
purchase that he was going to k<*ep it at the defendant’s garage.
The defendant keeps a garage, in which he stores cars for the 
owners, sells gasoline and other automobile accessories and mak<>s 
repairs. From on or about September 7. 1912, until sometime 
between October 27 and November 28 of that year, the car was 
kept in defendant's garage, when not in use by Jones. While 
in the garage it stood in the stall or space allotted to it by the 
defendant. This space was numbered and had Jones' name 
above it. The defendant's regular charge for storage of a ear 
in use was *lô |s*r month. There was no agreement lietween 
the defendant and Jones that the defendant should have a lien 
for either the storage, the gasoline or any other accessories su|>- 
plietl. The car was in daily use by Jones. He had a right to 
take it out and bring it in as lie saw lit.

Some time after October 27. and before November 28, 1912, 
one of the wlns-ls was broken. It was towed back to the garage
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and placnl in its acvustonipd stall. The nttvndant states that 
Jones told him to leave it there until he got the wheel repaired. 
Jones at onee communicated with the plaintiff’s agent for the 
purpose of getting another wheel, hut, failing, he, about Decem
ber Hi, decided to have a wheel made by a manufacturer in the 
city. The wheel was made, but, as the manufacturer refused to 
deliver it without payment, it was never received by Jones, and 
the car remained in the defendant's garage in the stall allotted 
to it until about October 14, 1913. It was. on or about that 
date, seized under an execution against Jones, and was then 
removed by the defendant from the stall and placed in another 
part of the garage, where it has since remained.

Jones made default in payment of the note mentioned, and 
about October, 1913, the plaintiffs attempted to resume posses
sion of the car, but the defendant refused to give it up unless 
his claim for gasoline and other supplies, repairs and storage, 
at the rate of Slô |>er month from the time the car first came 
into the garage, amounting in all to $300.90, was paid.

At the trial the defendant's counsel abandoned his claim for 
a lien for either storage, supplies or repairs prior to the time the 
car wheel was broken. In this connection Auto Su/t/tlif Co. v. 
Hand*, 13 D.L.R. 2*22. may be referred to. His claim is that, 
when the car was returned to the garage with a broken wheel,- 
he did not receive it in the capacity of a garage kee|x>r, as lie 
had hitherto done, but as a warehouseman, and that as such 
lie has a lien for storage subsequent to that time as against the 
plaintiffs. The evidence on which the defendant relies as proof 
of a changed relationship and the establishment of the defen
dant as warehouseman of the car is that of an attendant, who 
says that Jones told him to “Put the car in its own stall and 
leave it there until I get the wheel repaired.” I have great 
difficulty in believing that any such statement was made by 
Jones, but, even if it was, it was entirely insufficient to prove 
a warehousing agreement. It is quite clear that Jones gave up 
no control over the car that he had theretofore exercised. Mis 
full enjoyment of its use was sus|>cndcd only by the lack of a 
wheel, and not because of any new right acquired by the defen
dant. When the new wheel would be made was not known. 
Jones did not know but that he might be able to get a new wheel



17 D.L.R.] Webster v. Black. 17

hat
■ed.
the
em-
thc
to

atted
that
then
other

for 
i» the

that, 
wheel,- 
as he 
sueh 
t the 
proof 

defen- 
, who 
II and 
great 

de by 
prove 

ive up 
. His 
k of a 
defen- 

known, 
wheel

within a day or two. If it became necessary to have a wheel 
made, In* had no means of knowing how long a time that would 
occupy; hut, whether the time was long or short, as soon as 
that wheel was produced and lie was able to take* the car out, 
lie was at perfect liberty to do so without let or hindrance from 
the defendant. I find as a fact that there was no change in the 
relationship between Jones and the defendant, and that the 
defendant at no time became a warehouseman of the car, and, 
therefore, that his claim in that respect fails.

The defendant further claims that, after the wheel was broken, 
he made two small items of repairs, for which he has a lien. 
When the man employed to make the new wheel called to get 
the hub of the old wheel, tin* defendant's workmen took it off 
and delivered it to him. For this he charges 75 cents. They 
also straightened the fender, which hail been injured in the same 
accident which broke the wheel. For this he charges SI.VO. 
making a total claim of S2.(j">. If there was any evidence that 
Jones ordered these repairs to be made, 1 think the defendant 
would be entitled to hold the ear until they were paid for: but 
there is nothing to shew that Jones gave any such instructions.

1 hold, therefore, that the plaintiffs are entitled to recover 
possession of the ear freed from all claim or lien of the defendant.

There will be judgment that the ear be replevied to the plain
tiffs, with So damages and costs of suit.

The defendant's counterclaim against the plaintiffs is dis
missed with costs.

Judgment for plaintiff.

MAN.

K. It. 
I1M4

Wkimtrr

Mntlii re, C.J,

LAURSEN v CORPORATION OF SOUTH VANCOUVER. B. C.
ItriliHh Columbia fhiprcuo• Court, Uacilonnhl. C.J.A., Irriiop Marlin. ......

Hallilicr, ami McPhillipn, ././. I, Xorcinhcr 21. 11113.
|l.aunuu v. South ]'ancourcr, I I P.L.It. 241. ullirmvtl.]

Arbitration ( § III—17)—Award—Grounds for srttinif aside 
—.1/isfaki of tair—Municipal Act (H.C.).]—Appeal from the 
judgment of Murphy, J„ Laursen v. South Vancouver, 14 D.L.R.
241. 25 W.L.H. 431, refusing to set aside an award made in re
spect of alleged land damages incident to a change of grade
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B- C. upon a street hy the municipality. For the appellant munici-
1913 palit.v it was urged that see. :MMi of .Municipal Act. R.S.It.C.

1911, ch. 170. giving power to set aside an award which had pro
ceeded upon a wrong prineiple would lie nullified if the arbi
trators were not compelled to shew oil what principle the award 
was based. It was argued that the effect of the majority award 
was to grant the claimant the estimated cost of excavating Laur- 
sens property to the new street grade and to ignore the evi
dence of increase in value of his property hv reason of the street 
grading.

R. IV. llaniiinuton. for the municipality.
Ititiliii, K.C.. for Laursen.

TllB Cover dismissed the appeal, holding that it had no 
power to review the arbitrators' decision upon the facts.

If the Court had the right to hsik at the alii of the 
majority arbitrators, they appear to shew that the award had 
been arrived at. after taking into consideration the question of 
whether or not the value of the property had been diminished 
by reason of the grading.

A/>/># al ilismiHSi #/.

ALTA.

S.C.
11114

MELVIN v McNAMARA
I Iberia Supreme Court. liai nn. SI nail, ami Sim maim. .1,1.

I pril 2.*». tail.
1. Parties dill—I24i—Indemnity—Rei.iek ovn—Tiiibd pasty notici

IIKTWKK.N DEFENDANTS.
Tliv indemnity in re-qs-et of wlilcli n thinl |*«rty not in* msy Ik- served 

Iiv n defendant ii|niii hi* eo-defendant iiiu-t In* again»! wins» liahilitx 
ini|MH«*<l ii|Hin tin* ili‘f«‘mlant *»«*rx ing tin* not in* in favour of tliv plain 
tilt and not one again*! a mere failure of the plaintiff to pay him anx 
eo*t* xvliivh might In* ordered.

| Uelrim v. MeXamara, III D.L.R. Of». varied. 1

Appeal from the order of Deck, J., Mi Ivin v. MeXamaro, Hi 
D.L.R. Iif>. on the quest ion of a third party notice served by on- 
defendant upon a co-defendant.

The appeal was " ' and the third party notice struck
out.

Statement

66

A$C
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O. M. Biggar, K.C., for the iippellant McNumant.
IVw. IB a, for the respondent Melvin.
IV. ./. II ante if, for the respondent Grieve.

The judgment of the Court was delivered hy

St vaut, .1. :—I think this appeal should he allowed. The 
plaintiff alleges that he is » purchaser under an agreement of 
sale of certain lands from the defendant McNamara, lie alleges 
that the defendant Grieve was the agent of McNamara in ar
ranging the sale, lie alleges that he paid to McNamara, not to 
Grieve, the sum of $ HU Mitt on account of the purchase price. He 
alleges that he was induced to enter into the contract hy the 
false and fraudulent representations of the defendants. He 
claims cancellation of the contract, a return of the money paid 
and damages. liy leave granted hy an order of Mr. Justice Sim
mons the defendant Grieve served a third party notice on the 
defendant McNamara, claiming indemnity in respect of any 
liability attaching to him. An application was made hy the de
fendant McNamara to strike out this third party notice. The 
motion was heard hy Mr. Justice Heck, Melvin v. McXamara, lti 
D.L.R. 6">. and lie allowed the notice to remain, but with respect 
only to a claim hy Grieve over against McNamara as to costs. 
From this judgment McNamara appeals.

The learned Judge helow, in his reasons for judgment, said 
(Hi D.L.R. at 66) : -

ALTA.

S.C.
1014

McNamara.

’tin* plaintitr cun succeed ill obtaining rescission if tic proven n material 
misrepresentation inducing the agreement, although the representation was 
innocently made, whether by the principal McNamara or hy his agent 
Grieve. The plnintiH- cannot recover damages unless lie proves that the 
misrepresentation* were made fraudulently, in a wide interpretation of 
the word : sis* Derry v. Peek. 14 App. Can. .137.

So that, if tin- plaintiffs evidence proves a misrepresentation hut falls 
short of proving that it was made fraudulently, the only result would be 
rescission. That would allcct McNamara, the vendor, only, not Grieve, tin- 
agent, except with regard to costs.

If the plaintiffs evidence shews a fraudulent misrepresentation and he 
asks rescission only, the result would Is- the same-, hut if he a-k* dam
ages instead of rescission, or. as in ease nf a fraudulent misrepresentation. 
I suppose he can. in addition to rescission, then if the fraud was that of the 
agent, the latter would Is* liable personally for the damages and would 
have no remedy over against his principal, whether the principal was a 
party to the fraud or not : if the fraud were that of the principal only,
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remedy over iihIi-hh it he in reapect of cost*.
Kvidenee brought out hv the defenee shewing fraud on the part of either 

of the defendantH would leave the matter in the same position.

McNamara.
With these views I entirely agree except as to costs. There 

is really nothing which needs to he milled except on account
of some reference on the argument hy the respondent to a pos
sibility that the notice ought to stand in respect to the other 
ground of action. /.<.. for a return of the money paid. Kut the 
statement of claim alleges that any money paid was paid to Mc
Namara. Any prayer for relief in (flat respect must, 1 think, 
he taken as asking for a return of the money from McNamara, to 
whom it was alleged to have been paid. If there had been any 
intention to claim a return of it or of any portion of it from 
Grieve, the agent, 1 think there should have been a specific alle
gation that Grieve still had some of the money in his possession. 
Hut no such allegation appears.

Hut it seems to me that when the learned Judge says (10 
D.L.R. at 66) that
If tin* agent innoecntlfi conveyed to the purchaser representation* made by 
him by the principal which lie «hew* were on the /mrl of the principal 
fraudulent, then lie i* entitled to lie indeinnilied by the principal to the ex 
tent of hi* liability for any co*ts lie may In- ordered to pay or may him 
«elf incur in this action.
there is this obvious answer to be made: In so far as costs given 
to the plaint ill* against the defendant are concerned, it is. as 
the learned Judge had previously pointed out, impossible that lie 
should have any judgment against him for damages if lie were 
innocent, and if the defendant Grieve succeeds how can he he 
liable for costs.* While, if he were personally concerned in the 
fraud he should have no indemnity any way. Then, with regard 
to his own costs if the action is dismissed against him, 1 am 
unable to see how these could, hy any possibility, he considered 
as being covered by the terms of the third party rule. The in
demnity can only Is», under that rule, against some liability im
posed upon him in favour of the plaintiff, not, surely, against 
either his liability to his own solicitor or against a failure of the 
plaintiff to pay any costs which lie might be ordered to pay to 
him. Grieve. The discretion of the trial Judge as to this is 
another matter.
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In this view, it becomes unnecessary, really, to decide whether 
the rule would cover, in any ease, merely costs recovered by 
tin* plaintiff, although I have most serious doubts upon this.

The appeal should be allowed with costs, the order below set 
aside, and tin- application to strike out the third party notivi
al lowed with costs.

A ppm I ulloind.

ALTA.

sTc.
ION

Mklvin

McNamara.

BASKIN v. LINDEN. MAN.
Manitoba King's Itnirh, Halt, ./. April 1(1, 1014. K~n

1. DlMOYI liY AMI IXsmilON ( < IV—20 I —I.XTKKHIH1ATOKIK8 AND ORAL LX- 1014 
AMINATION.

Tin- rights of discovery by interrogatories ami by oral examination, 
given by the Manitoba rules, are cumulative.

| Tim mom v. Xntionnl Lift \nHiiranrr Co.. 10 Man. L.R. 130. ami 
227. applied : Hrytlonc-Jack v. \anronrrr Printing Co.. Id B.C.R. 65, 
considered.]

Appeal from a referee’s order requiring the plaintiff to sub- statement 
mit to oral examination, after his delivery of answers to in
terrogatories.

The appeal was dismissed.
A. C. Campbell ami A. K. Moon, for the plaintiff.
I!. Moody, for the defendant.

Galt, J. :—This is an appeal from an order made by the re- oeii. i. 
force, on April 4, ordering the plaintiff to attend to be examined 
for discovery at his own expense. It appears that the defendant 
delivered certain interrogatories to be answered by tin- plaintiff, 
and default having been made by the plaintiff, the defendant 
moved to dismiss the action, -lust before the motion xvas re
turnable, the plaintiff served answers to some of the interroga
tories and an order was taken out by the defendant's solicitors, 
dismissing the motion with costs to the defendant in any event.
The order contained a recital, “it appearing that the answers 
to the interrogatories have been served this day.” Subsequently, 
the defendant moved to procure answers to such of the inter
rogatories as had been left unanswered by the plaintiff, but his 
motion was dismissed upon the ground that the previous order 
recognized that the answers already given were sufficient.
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Linden.

Galt. J.

The defendant then obtain» ' ‘ served an appointment for
the of the plaintiff orally for discovery. The plain
tiff refused to attend upon the ground that lie had already fur
nished the defendant with all the discovery to which lie was en 
titled. The defendant then moved to enforce the plaintiff’s at 
tendance and the referee made the order now in appeal.

The question is, w r the rights of discovery by interroga
tories and by oral examination, given by the rules, are cumula
tive or alternative. It appears to me that this question has been 
settled in favour of the defendant’s contention in Timmons \ 
Motional Lift Assurance Co., 19 Man. L.R. 1-19. The headnotc 
is as follows :—

A party may l»<* required to aunwer interrogators** delivered pitrmani 
to rule 407fc of the King's Iteneli Act, as enacted by sec. 2 of eh. 17 of .*» 
and 0 Edw. Nil., notwithstanding that lie ha* at*»* been onhred t«» attend 
a ml In* e.\amine«l for di*eov»*ry under rule 3S7.

The argument in that ease was the same as is put forward on tin 
present appeal, namely, that the rules should not In* construed 
to give the right to a double examination. The report is rather 
fragmentary, and no reasons appear to have been given by Mel 
ealfe, J.. who decided the case. A subsequent order made in tin 
same case by the referee, and varied by Metcalfe, .1., came be for» 
the Court of Appeal, and is reporte»I, Timmons v. \ntional Lift 
Anmranct Co., 19 Man. L.R. 227. It would appear by the r« 
port that the defendant nerved a number of interrogatories, nom» 

were struck out by tin* referee; Metcalfe, ♦!., varied tin 
referee’s order by directing certain particulars to Ik* given. Tin 
Court of Appeal reversed both onler*. excepting as to interroga 
tories Nos. 1. 2. 4, and f>.

The particular question with which I have to deal was no: 
expressly ilealt with by tin* Court of Appeal, but it is quite clea 
that they upheld tin* defendant s right in respect of some of th 
interrogatories.

In Knglainl. discovery is limited to interrogatories. I 
Ontario, it is limited to oral examination, so that one cannot loo 
for any authority from those jurisdictions. In British Columbia 
however, tin- Supreme Court Rules provhle for both forms •

^54363
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4

7
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vxiiiniiiation, but there» the Supreme Court rule U4H provides
that
in «my cause nr matter, the plaintiff or defendant by Iran of thr Court or 
u •hulyr, may deliver interrogatories, etc..

ami rule 1144 provides that
on an application for leave to deliver Interrogatories, the particular in
ter rogutories propped to he delivered shall he Kiihmitted to the Court or 
a . etc.

These rules have been interpreted by the Court of Appeal in 
British Columbia to give a litigant tin elioiee of one or the other 
mode of ion, see Hrydum-dad, v. Vancouver Printing
<t- /‘iibUshiny f'o.% lti B.C.R.

It is to be regretted that under our rules no such 
has been plaeed upon the right to exhibit interrogatories, and 
so far as I can see the rights are cumulative rather than alterna
tive. Vnder our rule 42U. (2), (4) and (5), the costs of ex
hibiting interrogatories vexatiouslv may Ik* ordered to In» paid 
by the party in fault, or objection may be taken to answering 
any one or more of tbv interrogatories in tin* affidavit or answer: 
or interrogatories exhibited vexatiously may be struck out. 
Apart from these provisions, I see no restriction upon the right 
of a litigant to exhibit any interrogatories lie pleases, whether 
an examination for discovery has already taken place or not.

For the above reasons, I think the defendant was acting 
within his rights in proceeding to examine the plaintiff as lie did. 
and this appeal must lie dismissed with costs.

A/>/><al dismiss! d.
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HEPBURN v. MUTCH.

Itritinh Columbia Supriiur Court. Murphy. J. April 28. 1014.
1. .loiXT CKHHTOHN AM» HKUTOHH ill—2)—SKVKtAI. I'KOMIHHOIIH----lolXlXO

TIIK VKOMIKKK AS A CKOMIMHOR.

Where tin- obligation to pay I* joint only, and not join! and neveral. 
it i-» an objection of nuisit a nec and not of form that tin- pmmitcc it 
joined at a promixtor. hut in a proper cate tin- document may In- 
reelilied on tin- ground of mutual mi»tuk<*.

| Hit in \. Krrr, |lti|o| 1 Ch. 520. 70 LI. Vli. 2SI. referred to. |

Action oii contract.
The action was dismissed.

9

B+:D
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B. C. Tapper, K.V., for tin- plaintiff.
s. c.
1014

(irifjiii, U. McPoitaUl, and 1/nln rt Smith, for tliv defendants.

.Mi ki'IIV, J.: 1 find it proven that plaintiff did advance tlo*
Hkimivkn. $2.1100 in (pleation. lie so swears definitely and no one contra

Ml'TVII. dicted his evidence. 1 find also that the real transaction between
Muri'liV. J. the parties was a contract of guarantee and that it was this trans

action which was intended to he reduced to writing. All parties 
were interested in a proposed brick company. A balance had to 
be made lip in order to get the last lot of machinery. Plaintiff 
offered to furnish this balance if defendants would guarantee 
him against loss. It was objected that if the money was bor
rowed from a bank lie would himself have to lie liable for a one- 
seventh part and lie. seeing the force of this position himself, 
also signed the writing. In consequence it is doubtful if lie can 
sustain this action at all. for apparently when the document was 
executed lie agreed to occupy the same position as all the de
fendants in reference to tin* guaranteed debt. That by no means 
meant that lie would in any event be liable for only one-seventh 
thereof. If the money had in fact been borrowed from a bank 
and be had signed such a document and there was default he 
would be individually liable for the whole debt, with only a 
right of contribution against his fellow guarantors for the 
amount in excess of the one-seventh that lie should have paid. 
In other words, if this is the true legal meaning of what hap
pened—and from his own evidence 1 think it is—then lie agreed 
to pay the whole of this money to himself, and apparently Ellin 
V. Kerr, 7b L.J. Ch. 291. 11910] 1 ( 'll. .">29. decides an action on 
such an agreement is not maintainable. However that may be.

1 consider if the document cannot be construed in the light of 
surrounding facts at the time of its execution and of its pecu
liar wording to legally mean what I have no doubt it was in
tended by all parties to mean. viz., a contract of guarantee, then 
the (’ourt should rectify it on the ground of mutual mistake.

Dut whether it be a guarantee or a direct contract for pay
ment as therein provided I hold there has been no default. It 
expressly states that payment may be made in good merchant
able brick. This was done. The output of the company plant 
was to an amount largely in excess of this claim shipped to
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plaintiff who disposed of it as In* saw lit. As lie himself admits 
he could have paid himself over and over again, hut to keep the 
company going lie paid the proceeds into the company’s hank 
account. Whilst this act might have benefited the defendants 
lie could not in my opinion continue to hold them liable on the 
original contract which had thus been fullilled unless an express 
bargain to that effect had been made. I can find no evidence on 
the record that would justify me in finding the existence of such 
a bargain. It was conceded on I lie argument that by the opera
tion of the rule in ('Unjtoii's ease, 1 Mer. till"), coupled with ill- 
fact that plaintiff must hear one-seventh of the loss and with the
further fact of the Donnelly pay.... .. that plaintiff could in no
event recover more than a small proportion of his claim.

For the reasons above given, however. I am of the opinion 
tin action must be dismissed.

B.C.

8. C. 
1914

H KIM! VUS

Muri-liy. J.

Ail ion dismissal.

RICH v. NORTH AMERICA LUMBER CO. B.C.
Itrilixh Columbia Court of Aii/mil. Mariloiuilil, !.. Irvinij, Marlin. ., ,

llallilirr, awl McI'IiUHim, ././. I. \ornubrr 2a. HUM.
19l:i

1. Loos and i.oaoiNo (#|—91—Quantity to hk anckhtainbii iiy officiai.
NCAI.KK—I/INS OF HII1.NUI.K HOI.TH IN TKAXHIT AH I.IC DKLIYKKY.

Where lugs mill shingle bolt* arc to lie paid for ns taken out mi-1 
hauled. iievuriling to the i|iunitities fuim-l by an uilicinl sealer, the 
buyers who took delivery of shingle holts mid |duced them on » 
svow which drifted awn y la-fore the contemplated scaling and was 
Inst, will lie liable notwithstanding the impossibility of sealing ne 
cording to the contract if it did not result from tinx fault of tin 
seller; the quantity will lie determined in aitcli ca«e hy the best avail 
able evidence apart from the olliein! scaling which was stipulated for 
in the contract.

Appeal from the judgment of Meliuies. County Judge, dis- statement 
missing an net ion upon a contract for sale of timber, us to tt 
(ptanlity lost in transit.

The appeal wax allowed.
Itilchir, K.V.. for plaintiff, appellant, referred to i'anuron v.

Cuddg, IJ D.L.R. 757; Periard v. Bergeron, 9 D.L.R. 537, 47 
Van. H.C.R. 289; Scarf v. .Jardine, 3 App. Cas. 345.

('. IV. Craig, for the defendants, respondents.

Macdonald, V.J.A.;—I think the appeal should lie allowed.
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B. C. As there is no question alxnit the amount, assuming the
C. A.
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plaintiff is entitled to succeed at all, we are relieved from any 
inquiry as to whether or not the amount sued for is the right

Rich

usr
one. There are only two legal questions involved in this ap
peal: first, was there a novation, so as to enable the plaintiff 
to sue ? The defendant company’s president in effect says that 
there was. The plaintiff If has acknowledged that, by

Macdonald,
C.J.A.

bringing this action against these defendants. The question of 
novation, it seems to me, is settled by the conduct of the parties.

Then as to the sealing: if the failure to scale was the fault 
of the defendants, they cannot set that up as an answer to an 
action for the price of the goods; if it were the fault of the 
plaintiff, then 1 think the plaintiff could not succeed. It does 
not appear in this ease that it was the fault of the plaintiff. The 
bolts were placed upon the scows of the defendants by the 
defendants themselves; they took possession and had the pro
perty in their possession at the time they were lust. 1 gather 
from what counsel has said in the ease, that the failure to scale 
was caused by misadventure; the scow drifted a way and the 
bolts were lost, therefore it became impossible to scale accord
ing to the contract. In such a case the best evidence that can 
be got outside of that provided by the contract should be ac
cepted of the measurement or quantum of limiter.

Irving. J.A. Irving, J.A. :—I agree.

Martin. J.A. Martin, J.A. :—1 agree, though there is some difficulty about 
the case in view of the somewhat loose way in which it was 
presented in the Court below.

OaUlher. J.A. (Iai.i.iiikr, J.A. ;—1 agree, shortly, on the grounds ' have
been put by the learned Chief Justice. 1 think there is. all 
told, sufficient evidence on the point of scaling, although on 
that 1 am not absolutely clear. 1 also think there is sufficient 
evidence, by < t. upon which we may say there has been a
novation.

McPhillipa, J.A. MoPiiilliph, J.A. :—1 agree with the reasons for allowing tin- 
appeal as stated by the Chief Justice.

Appeal allowed.

53

8

4



17 D.L.R. | Victoria Mach. Co. v. ( 'AN ADA.

CANADA" and THEVICTORIA MACHINERY DEPOT CO v. THE 
“TRIUMPH."

F.svhrquvr Comrl of ('«mithi I Itrilinh Columbia itlmiruHy Dittrich, 
Marlin, /..•/. !. Heplember 24, 1913.

Ai>mirai.ty i III ê) Nkizvri: ok ship—Action kor nf.c fhharifn— 
Knoi.ihii company with i-ocai. Canadian i.icf.nmk ah hiiipownkk.

As regard* an action in rrm for neee**arie* -u|<|>li»**| to a ship, the 
owning company incorporated in England is not an "owner domiciled 
within Canada" within the meaning of the Kxehe«|iicr Court Rule* in 
Admiralty, rule 37. siihsee. (lit, so to har an arrest of the ship in 
Hritisli Col uni hia waters for that causa of action, hy the fa<*t of the 
company having I wen licensed and registered to carry on business 
in Hritisli Columbia under the Companies Act. K.S.B.C. 1911. eh. 39.

Admiralty (III 8) — Nkizvrk to inform: i.ikn for nmkhhahifh.
The fact (hat the statutory lien for necessaries supplied to a ship 

away from her home jairt ami in a country where her owner is mit 
domiciled, may have to lie postdated to a prior charge, is not a 
ground for setting aside the warrant of arrest in an admiralty act h i 
and «hast mit prevent the enforcement of the lien for necessaries in 
so far as may Is- lawful u|miii the fact* which may develop after 
wards upon the trial or further dis|Nisition of the ease.

1The “Nri'n," I,.|{. | A. A K. 353, applied.)
3. Admiralty till—is> Amfxdmknt—Of egoont to i.kad warrant,

'IIm court may allow the res|Kindeiit to an application to vacate 
warrants to arrest a ship in an action for necessaries, to tile sup
plementary affidavits so as to shew jurisdiction in conformity with 
the K\ehe«|iier Court Rules in Admiralty, rules 35 and 3ii. and to 
establish that the ease was one in which the registrar could properly 
exercise his discretion in granting the warrants.

\Uiaon v. The •*Tulaili.” 4 D.LR. 157. 17 ll.C.H. 17», consideml.J

Motions to vacate warrantH in acini ira Itv actions brought 
against ships under arrest for necessaries supplied.

The motions were dismissed.
The applications were made on behalf of the receiver and 

manager of the Hritisli Columbia Fisheries Limited, the owners 
ot the two arrested steamships and of the trustees of a debenture 
mortgage upon the ships. The decision of Martin. L.J.A.. on 
the merits of the action is reported. Victoria Machinera /># - 
H Vo. v. The “fa mu! a** am! tin "Triumph,** 14 D.L.R. -IIS. 
IS II.r.R. 515.

11. ./. Taylor, K.C., for the motion.
Hint well, K.C.. and .1/or# nhy, contra.

Martin, L.J.A.:—These are two separate motions on sim
ilar material, heard together for convenience, on behalf of the

<ta.tement

Martin, L.J.A.
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receiver and manager (appointed on August 13, 1913, by the 
High Court of Justice in England) of the British Columbia 
Fisheries Ltd. (owners of the steamships “Canada” and “Tri
umph”), and of the trustees of a debenture mortgage covering 
said ships, to vacate the warrants issued against the said ships 
now under arrest of the marshal, on the grounds that the 
affidavits to lead to warrant do not comply with rules 35 and 
3b. it not being stated therein, (a) what the “nature of the 
claim” is. but only that

2. The plaint ill* has, ut the request of the defendants or their agents, 
done Work mid rendered services to the "( imiidii." a Itritish vessel, lie 
longing to the port of (irinishv, England, to the amount of $3,217.37. 

and. i />), if it can lie assumed that the action is for necessaries, 
the domicile of the owner within Canada is not deposed to; 
and. ' c), if it can lie assumed that the action is for building, 
equipping or repairing, the fact that the ship is under the 

arrest of the Court is not deposed to.
.My recent decision in L< tsnit \. Tin “ Tulttdi,f (1912), 4 

D.L.It. 157, 17 B.C.lt. 170, 21 W.L.R. 570, on the power of the 
registrar, under rule 39. to dispense with certain “prescribed 
particulars” in the affidavit, was relied upon by the plaintiff in 
answer to these objections, but it was submitted by the defen
dants. in reply, that though the registrar may so dispense, yet 
my decision does not go to the length of holding that such dis
pensation would confer upon this Court a jurisdiction which it 
did not in fact possess. This submission is, I think, correct, 
and according to the facts disclosed in the affidavits tiled before 
the registrar and in support of this motion, this Court would 
not have jurisdiction to issue the warrant for arrest. But an 
application was made by the plaintiff, on the return of the 
motion, to file supplemental affidavits to prove such facts as 
would shew that in reality there was jurisdiction, and that the 
ease was one in which the discretion of the registrar could he. 
and was. properly exercised, and 1 allowed the affidavits to lie 
read for that purpose, and they did establish jurisdiction, shew
ing that the claim, or at least a large portion of it, was for 
necessaries (as defined by, c.g., Webiter v. Scikamp (1821), 4 
B. & Aid. 352; The ‘Two EUrm” (1871). L.R. 3 A. & E. 345.
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(1872), L.R. 4 P.C. 161; and The *'liiya” (1872), L.R. 4 P.C. 
516, 1 Asp. M.C. 246, approved in Foong Tai iV Co. v. Bitch- 
kcistcr <(• Co., 119081 A.C. 4.18 at 466, ami that “no owner or 
part owner of the ship i was) domiciled within Canada at the 
time of the institution of the action,” because the owning com
pany, having its head office in London, England, has its domi
cile there within the meaning of the authorities, which will lx* 
found conveniently collected in Fcarlman v. Great West Lift' 
Insurance Co. (1912), 4 D.L.R. 154, 17 B.C.B. 417. where the 
(picstion was recently considered.

CAN.

Ex. C. 
1913

Victoria 
Machinery 
Depot Co.

The
"Canada”

and
The

“TrII Mi'll.”

Mu run. I..I.A.

1 have not overlooked the fact that this company is licensed 
and n*gistered to carry on business within this province, under 
sec. 152 of the Companies Act, R.S.H.C. 1911. eh. *19, and that 
it has "the same powers and privileges in this province as if in
corporated under the provisions of this Act,” lmt that language 
does not change or alter its constitution or domicile, and it is 
not one of the "privileges” enjoyed by British Columbia com
panies tiiat they should have two head offices, one of which 
could, e.g., be used as a means to pursue its debtors, and the 
other to evade its creditors. The distinction between the “head 
office of the company” (i.t., its “home”) and the “head office 
of the company in the province” is preserved in the form of 
the license and of certificate given in secs. 154 and 160, sub
sea. (b) and (r).

But it is further contended, in support of the motion, that 
since at the time of arrest the ships were in the possession of the 
said receiver, under the said debenture mortgage, duly re
gistered in the port of Grimsby, England, the registered port 
of the defendant ships, therefore, as the lien for necessaries is 
not a maritime one, and the possessory lien has been lost, there 
is no other lien that can be enforced in the cireuinstances, and the 
arrest is of no avail.

While it is true that the plaintiff herein has no maritime or
possessory lien, yet, since he has supplied ......ssaries here to a
ship which (I assume for the purposes of the argument, see The 
“Ocean Queen” (1842), 1 W. Rob. 457) though not a foreign 
one. is yet away from its home port and has no owner domiciled
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in British Columbia (which, under sec. 2, sub-see. (3a), of the 
Colonial Courts of Admiralty Act, 1890, 53 & 54 Viet. eh. 27. 
must he substituted for “England and Wales” in the Admir
alty Court Act, 1801 (Imp.) see. 5), he had acquired a statu
tory lien for such necessaries when the ship was arrested un
der the warrant of this Court.

The fact that it may turn out that such lien may he post
poned to a prior charge or charges, by way of lien or mortgage, 
or to the claim of a bona fob purchaser of the ship for value, 
does not prevent its enforcement so far as may be lawful upon 
the facts to be hereafter established either upon the trial or 
upon a subsequent motion furnishing “the necessary materials 
for a judgment.” as has been done in many eases. r.g.t Tin 
"Seio” (1867), L.R. 1 A. & E. 353.

See also the following authorities, which justify my view: 
Abbott's Merchant Ships and Seamen, 14th ed.. 42. 183. 1,023; 
Maelaehlan s Merchant Shipping, 5th ed., 115-20: Williams & 
Bruce’s Admiralty Practice. 3rd ed., 108; Tin "Troubadour" 
(1866), L.R. 1 A. & E. 302; Tin “Pacific” (1864). Br. & Lush. 
243; Tin “Aneroid” (1877), 2 P.D. 180; The “Rio Tinio” 
(1884), 0 App. Cas. 356 at 362-3; Foong Tai <(• Co. v. Bitch- 
lieisterd’ supra, and lastly and chiefly. The "Cilia" (18881, 
13 P.l), 82. applying the decisions in Tin "Tim Fib ns" (1871), 
L.R. 3 A. & E. 345, (1872), L.R. 4 P.C. 161; Tin "Piece Sup- 
iriort " (1874), L.R. 5 P.C. 482: and Tin "Ifenrich Bjorn" 
(1886). 11 App. Cas. 270; thus at p. 87. in The "('clUt”:—

They shew that though there may lie no maritime lien, yet the moment 
that the arrest taken place, the ship i* liehl by the Court an a weeuritv for 
whatever may In* adjudged by it to In» due to the claimant.

And p. 88:—
It ap|MNirs to me that no long ago an 184*2. Dr. Lunhington. in The “l"o- 

hint'' I \V. Roll, 383. explained the principle upon which the Court pro
ceed*. when lie naid that "an arrent offer» the greatest security for ob
taining substantial justice, in furnishing a security for prompt and im
mediate payment.” The arrest enable* the Court to keep the property a* 
security to answer the judgment, ami unaffected by chance events which 
may happen lietween the arrest and the judgment. That is Dr. I.ushing- 
ton's decision, and I think it is a right one.

With respect to the objection that promissory notes0
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had been accepted for the amount of the claim, the answer is. 
first, that the affidavits shew that the notes are only for a 
part thereof, the sum of .+2,224.5)8 not being covered thereby; 
and, second, since the notes have been dishonoured, the ship 
may be sued for the original debt: Tin “A\ If. (loxfabrick” 
(1858), Swabev J44.

The result is that the motions will be dismissed, with costs 
to the plaintiff in any event.

Motions it ism issrd.

RITCHIE v SNIDER.
Alberta Supreme Court. Walsh. ./. April 21, 1914.

1. Landlord and tenant (#1111)3—110)—Distress—Trespass in kxk

Where there lui* lieeii iiliiillihilinieiit of n seizure umler a luml 
lord'H clistreHH warrimt it \«<J nut ennstiliite a i|efi»nee In an aetion fur 
tresjuiHs ha-e«| nn a Htil»*e<|iieiit reiimval nf tlie gmsl*. e*|a'viall,v where 
the right t«* a fresh distress, if any. had expired.

2. Landlord and tenant i# III 1)3—110)—Distress—Ii.i.euai. act by
BAILIFF—Landlord’s liability.

A landlord's warrant to his haililt to distrain for arrears of rent 
,lfcs not authorize the latter to vommit an illegal net, ami trespass 
committed thereunder hy the haililV, not at the instance or for the 
Is'iivflt of the landlord, does not Import any liability in trespass 
against the latter.

Action in trespass for alleged wrongful removal of goods 
under colour of a landlord's distress for rent and for alleged 
assault arising from resistance of the trespass, with a counter
claim by the defendant landlord for the rent in arreur.

Judgment was given for tin* plaintiff on the trespass and 
for the defendant landlord for the rent.

./, ./. McDonald, for the plaintiff.
('. /•'. Adams, for the defendant Snider.
A. L. Smith, for the defendants Stable and (iraliam.

Walsh, J : I find that the plaintiff Ritchie was the tenant 
of the premises on 12th Avenue west. It is quite true that the 
arrangement for her tenancy was made by her brother, and that 
some of the payments for the rent were made by him. I think 
it is quite plain though that lie acted for her. in the arrange-

CAN.

Ex. C. 
1913

Victoria 
Machinery 
Depot Co.

The
“Tiiivmph.”

ALTA.

S.C

1914

Statement



32 Dominion Law Reports. 117 D.L.R.

ALTA. ment for the premises. and in paying the rent. The receipts
«s P which were given hy Snider are in the name of Mi’s. Ritchie,
1014 and were accepted apparently without any question. 1 think

RmniK tile attempt to make the brother appear as the tenant of the
N\M)ki< premises was made with a view of strengthening the present

— action. I find that there was no seizure hy the bailiff on tin*
Welsh. J.

premises rented hy Mrs. Ritchie from Mrs. Snider. I think 
that (Indium went there with his distress warrant for the pur
pose of making a distress, hut when he arrived and found the 
greater part of. at least the most valuable part of the furniture 
gone, In* held his hand. I think lie was, perhaps, overeome to 
some extent hy the Christmas spirit, also, when he found that 
the rest of the goods would he needed in the new home, and for 
that additional reason lie did not make a seizure, lie took a list 
of the goods, of those which were on the premises as well as 
those which had gone away, hut I fancy that was simply for 
the purpose of his own information. The inventory which he 
prepared, dated on December —Ci. speaks of a seizure having 
been made on that day. and that is an additional reason for 
coming to the conclusion that In* had not made this seizure on 
the earlier occasion on the demised premises. I find that the 
goods were removed hy the plaintiff Ritchie from the demised 
premises fraudulently with a view to avoiding a distress being 
made upon them for the rent which she owed Mix Snider. It 
is true that, before removal, she received notice to quit at tin* 
end of the month, hut that notice gave her to understand quite 
plainly that she was to pay the rent then in arrears. She 
vacated some nine or ten days before the expiration of tin* 
month without any notice to Mrs. Snider or her son, and, in 
the face of her express promise, which I find that she made, 
that she would pay every dollar of rent before removal took 
place. No person interested for Mrs. Snider appears to have 
received any intimation of the fact that the goods were to lie 
removed, or were " removed, until Graham arrived on 
the premises with his distress warrant, and the only conclusion 
1 can reach is that she got these goods out of the demised piv 
mises, when she did, with a view to fraudulently depriving Mrs 
Snider of her right to make a distress warrant upon them. I

he

5
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find that there was a seizure made at the 23rd Avenue house 
of December 2(>. Graham went there purposely, 1 think, for the 
purpose of making a seizure and the most cogent evidence of 
what he did there is to he found in the writing, the inventory 
which lie prepared on the premises and left with one ol* Mrs. 
Ritchie’s sisters. I find that there was an abandonment of that 
seizure. There was no impounding of the distress when it was 
made. There was no man left in possession. That seizure was 
made on December 20, and the goods remained in Mrs. Ritchie’s 
undisturbed possession from that time until the first of July 
following. It is true that Graham paid several visits to the 
23rd Avenue house in the meantime, hut with the exception of 
what took place when Grimsdall was there, Grimsdall being 
sent by him for that purpose, it does not appear that there was 
any very marked indication given of his intention to remove 
the goods. I think lie went there from time to time in the hope 
of being able to get the money, perhaps, relying to some extent 
on the promises which Mrs. Ritchie made from time to time 
that she would arrange the r, but it was made quite plain 
to Grimsdall when lie went there, a considerable time before 
thi 1st of July, that Mrs. Ritchie would not allow the goes Is to 
he removed, and still they remained there until the 1st of July 
without any attempt whatever to resume possession or remove 
them. I cannot imagine any circumstances pointing more 
clearly to an abandonment of the seizure than exist in this 
ease. That being so I must hold that the acts committed by 
the defendants Stable and Graham on the 1st of July amounted 
to a trespass. I do not think that they had any right to go 
there for the purpose of removing goods under a distress which 
haJ been in the preceding December, because that seizure 
had been abandoned. The time within which they might have 
made a second distress, if they were ever in a position to do so, 
lawfully, had long since expired, so that they had no right to 
go there on July 1, for that purpose. The goods were, I think, 
unlawfully removed from the house on July 1. The plaintiff 
has regained possession of them by writ of replevin issued in 
this action, so all that is necessary to say with reference to the

3—17 li.L.B.
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gmsls themselves is that phiintifi‘ France* Ritchie is entitled to 
retain thvm as against the defendant. Then* is the claim for 
damages to the goods, the claim for damages for trespass by 
defendants, and for assault alleged to have been by the
defendants upon the plaint ill* in the process of their removing 
tinsse goods.

So far as the plaintiff Lois Jennings, and Margaret Jen
nings are concerned, their only right of action is in rea|>eet of 
the assault which it is alleged was made upon them hy the 
defendants in the course of the removal of those goods. I do not 
think either of them is entitled to anything at all. I do not 
think there was any assault < d on either of them. The
only thing that had the appearance of an assault at all was the 
incident with reference to Lois Jennings. She has not satisfied 
me that the fact of her falling on the floor was the result of 
any force either accidentally or purposely to her by
Stable. She says that when lie was in the act of removing the 
piano lie applied such force to it that lie over-exerted himself 
and came into physical contact with her, as a result of 
she fell to the ground, lie deiihst that, and lie is corroborated 
in that hy one other witness. There is no doubt she fell on tIn-
ground. but I do not think it was the result of any for......xerted
by Stable. Neither of these ladies had any interest in this 
property. Their sister, the plaintilf Mrs. Ritchie, was alone 
interested in it. I think they purposely threw themselves in 
tin- way of the hailitf. and his man, perhaps, with a view to 
bringing forward such a as they have brought forward.
There was no need for them to put themselves in the position 
they did put themselves in. They must have known that tlie.x 
three women had no possible chance of preventing these fiv« 
or six or seven men from removing the piano and furniture 
from the , and I think that everything that happened to 
either of these two women n«*«l while they were voluntaril.x 
lending their services to their sister. Mrs. Ritchie, in what tlie.x 
must have known was a futile attempt to prevent these men 
from removing these goods. They invited what happened to 
themselves. I do not think they have any cause of action xvhat
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ever in respect of it. Mr*. Ritchie is entitled to some damagvs. 
I urn not tit all imprcMed either with tIn* position that sin* Ims 
taken or tin* action tlmt tin- defendants Stable and (Iraham 
took. I think these defendants acted in a somewhat high- 
hiinded milliner. Imt there is not a great deal of merit about her 
elaiin. I have already practically found that she fraudulently 
put her brother forward as tenant of Mrs. Snider's house for 
the purpose of strengthening this action. I have found that 
she fraudulently removed the goods from the demised premises 
from the 23rd Avenue house. There is no doubt about the fact 
that she owed Mrs. Snider the sum of $135. and I think Mrs. 
Snider and her son were misled to some extent by the promises 
which Mrs. Ritehic from time to time made. I think she de
liberately increased the work which the defendants undertook 
to do there by the resistance which she offered, the resistance 
which she must have known would be fruitless. The incidents 
of that occasion on duly 1, when the stuff was removed were. 
I think, grossly miscoloureU, at least bv some of the plaint ill’s. 
Miss Margaret .Iciinings spoke under oath of Stable having 
thrown the piano across the parlor, and his attempt to throw 
the piano down the steps when the piano had not yet even 
reached the door. She refused to speak of Stable by name, 
but she called him “that beast" and in other rcspi-cts coloured 
her evidence in such a way that I cannot place any confidence 
in it at all. Xo damage was done to the furniture Is-yond the 
chipping of a piece off the piano frame, about three inches by 
an inch in diameter. Mrs. Ritchie was not injured at all. She 
resisted these men in the work they were doing and in this she 
' \h Misted herself physically to some extent. The goods were 
only out of her possession for a few days, and the actual fin
ancial loss which she suffered is practically nothing.

I think under all those circumstances, taking into account 
the facts which I have referred to, I will be doing her ample 
justice by allowing her *75 for all the wrong of which she com
plains The judgment against the defendants Stable and (Ira* 
ham will, then-fore. In- for the return of the goods which are ill- 
r,,ad> in the possession of Mrs. Ritchie, and ♦75 damages with
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costs taxable under column 2 of the h< nodule, that is, under 
*1,000. 1 do not think Mrs. Snider .vas responsible for these
acts of the bailiffs. Her warrant which she gave them did not 
authorize them to commit an illegal act, and the evidence is. 
that from the time she gave them the distress warrant she did 
not interest herself in the matter at all. What they did was 
not done under her instructions and she has not benefited by 
their act in any sense at all. She will have the action dis
missed as against herself with costs, and she is entitled to judg
ment against the Frances Ritchie for *135 with costs
on her counterclaim.

Juihjmcnt for plaintiff" on the trespass and for 
tbfmdant landlord for rent.

PRENTICE v BROWN.

.Mbrrto Supreme Court. Harm/. C.J., Stuart, ami Simmons, 
iprit U l''I i

1. Mechanics’ liens if I—I)—('oxktki mux of statute*.
Sec. .’12 of the Mechanics’ Lien Act. .XIIhtIb Statutes IIHHI, cli. 21, 

as amended by sec. 12, cli. 20 of 11108, is for the protection of an 
owner who is under a personal contractual obligation to pay and not 
otherwise.

2. Mechanics’ mens (f I—1)—(oxstkiction or statutes—“Owner." a
VARIAIll.E TERM, WHEN.

“Owner” is a variable term and as used in sec. II of the Mechanics' 
Lien Act. Alberta Statutes 1906, will include “leaseholder” when 
read with the interpretation clause, sec. 2, sub see. 4, extending tin 
term “owner” to a person having any estate or interest legal or 
equitable in the lands.

[As to Mechanics’ Liens generally, see Annotation. !l D.L.H. 105.|

Stated ense for an interpretation of secs. 11 and 12 of th< 
Alberta Mechanics’ Lien Act.

<). .)/. Hitpjar, K.C., for the
(I. It. O'Connor, K.C., for the respondent.

The judgment of the Court was delivered by 

Stv.xkt, J. :—A stated ease was submitted in these action 
for the opinion of the Court. The various plaintiffs claim

01
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merhanies' liens upon the estate of the defendant Brown who ALTA, 
holds a long lease of the premises from one Robert Ivee. s. C.

The defendant’s chief contention was that, although lie did 10,4 
not himself have anything to do with the contracts or sub-con- Prentice 

tracts for the doing of the work, the contract having Iwen made
by a sub-tenant, he is yet entitled to the benefit of the provi
sions of sec. 32 of the Act, Alberta 19UG, eh. 21, as 
1!H)8, eh. 20, sec. 12, which relieves the “owner” from liability 
unless notice is given him by the lien-holder of his claim. This 
contention is clearly unsound. Section 32 is for the protection 
of an owner who is under a personal contractual obligation to 
pay. If the “owner” in question has no such personal obli
gation the terms of the section cannot possibly apply to him. 
An owner who is made liable under see. 11 because 
ledge of the doing of the work is given protection by his right 
to serve notice disclaiming liability. It is admitted that there 
was knowledge and that no such notice was given.

It was further contended that Brown is not an owner within 
the meaning of see. 11 because Lee was the registered owner 
and only a tenant. But the interpretation clause see.
2 14) extends the term owner to a person having an if estate or 
interest legal or equitable in the lands and this undoubtedly in- 
cludes a leaseholder.

The question referred should In- answered in the afiirmative 
but with respect to the question of fixtures which was raised 
by the defendant in his factum this will depend upon the evid
ence as to each particular item. Owing to the terms of para
graph 4 of the stated case I do not think it was intended that 
the defendant should be taken as admitting that all the articles 
referred to in the claim of Bowcott, Dean & Roberts were worked 
into and became part of the building, notwithstanding the terms 
of paragraph 4 of the statement of claim.

In accordance with the terms of the stated case the plaintiffs 
in tin* several actions are entitled to a judgment declaring that 
they are entitled to a lien and for their costs with a reference 
as agreed to determine the exact amount.

./ u tiffin nit accord i n 7/1/.
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HOPKINS v. BROWN.

A Iberia Supreme Court. Harm/, fStuart, amt Simmons, ././.
April M, 1014.

1. I'.xiniks (#11 It—110)—Bhixuixu ix i'Aktikn—Joint and mkvkkai 
XKtiLiiiK.xvK—Audi xo vaktikh.

Aii owner who employ* mi architect to *ii|ieriiiteinl the erevthm "■ 
v huihling on hi* littul ail joining a public highway, and who througl 
the agency of the architect employ* land surveyor* to *tirvcy and de 
signale the site for the building, i* not entitled, in defending tie 
architect'* suit for hi* fee*, to counterclaim for damage* on tin 
ground that the building wa* erected *o a* to encroach upon tie 
public highway owing to the negligence of the architect, the buildei 
and the surveyor, or in the alternative from the negligence of *one 
of them, and to bring them all in a* partie* defendant to the counter 
claim unie** he so counterclaims a* to shew a contractual relation*hi|' 
or connection between the added defendant* and the original pinintill 

(Hopkins x. Itroirn. IC. D.L.H. 7 A. reversed in part: Trelearen \ 
lirai/. 4ô L.J. (’ll. 11.1. I t'h. I). I7«$. applied: a* to architect'* duty l 
employers, see Annotation. 14 D.L.Il. 4U"2.J

Appeal from tin* .jmlginviit of Scott, d.. Hopkins v. liroici 
16 D.L.R. 73, 27 W.L.R. !W. adding parties in tin issue between 
an owner and bis architect.

The appeal was
0. .1/. Biyyar, K.C.. for tin* appellant. Prentice. 
(}. li. O'Connor, for the respondent. Brown.
IV. (}. Harrison, for the plaintiff. Hopkins.

The .judgment of the Court was delivered by

Sti akt, .1. :—The plaintilf Hopkins began an action against 
Brown for fees as an architect. He alleged that lie had been 
employed by Brown to prepare and specification» for,
and to ‘ the construction of a building upon certain
land in Kdmonton. that lie bad done the work and bad not be. n 
paid. He claimed payment of tile sum of $4,773. and also ask-d 
for tile enforcement of a mechanics' lien against the land whi- li 
he alleged he had filed to secure his claim.

Brown put in the defences of general dt and also
counterclaimed for damages for unskilful and negligent work, 
as a result of which the building bad been erected four inches 
over upon the highway.

The Master in ('handlers, on "sation by way of sum
mons on the part of Brown, made an order permitting him to
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mill .lames Prentice, Frederick Driscoll, tuiil Diehard Knight, 
ns defendants to tin- counterclaim, ami to amend his counter- 
vlaim in a certain way. From this order of the Master the de
fendants, by counterclaim. Driscoll and Knight, appealed upon 
notice to . Hopkins and Prentice, to Mr. .Justice Scott
in ('handlers. Apparently. Prentice supported the appeal, for 
it is from the order of Mr. .Justice Scott dismissing the appeal 
without costs that this appeal is brought by Prentice alone. 
The defendants Driscoll and Knight did not appeal nor «lid 
the plaintiff. Driscoll and Knight did not appear on the hear
ing before us. hut « did, by his counsel appear, al
though he seemed to he hut little concerned in the result, not
withstanding that one would have thought that lie. all
others, would have been complaining.

On the hearing before Mr. .Justice Scott, or possibly at 
some other time, the defendant Drown was allowed again to 
amend his counterclaim, and. as it now stands, it reads as fol-

ALTA.

S. C. 
HH4

Hoi-kins

Brown.

I. The defendant .lames Prentice was Hie contractor employed by the 
plaintiir (i.c.. Brown), who for reward erected the Brown building: the 
defendant Kdward ('. Hopkins was the architect employed by the plaintilf,

ig who for reward su|>crintendfd the surveying and designating of the site 
1| for the said building and the erection of the said building: the defendants 
A Frederick Driscoll and lliehard Knight are Dominion land surveyors and
3 were employed by the defendant ( »>.. original plaintilf i Hopkins ns agents 

of the plaintilf and who for reward surveyed and designated the site for 
the erection of the said building.

‘2. By reason of the negligence of the defendants, or by reason of the 
negligence of the defendants Kdward ('. Hopkins ami .lames Prentice in 

SA erecting the said building, or by reason of the negligence of the defen 
S dants Kdward ('. Hopkins. Frederick Driscoll and Richard Knight in 
€ surveying and designating the site of the said building, or by reason of 

, the negligence of the defendant. Kdward (.'. Hopkins, or by reason of the 
| negligence of the defendant .lames Prentice, or by reason of the negli 

genre of the defendants Frederick Driscoll and Richard Knight the said 
• building was erected so as to encroach upon the public highway adjoin- 

ing the plaintiffs property to the extent of four inches.
II. By reason of such negligence the plaintilf will In- compelled to re

move the said building from the highway and to reconstruct the same;
; the plaintiff is in doubt as to which of the defendants is liable to him.

Wherefore the plaintiff claims: —
1. The sum of #‘20,000 damages from the defendants.
•2. In the alternative the sum of $25.000 damages from the defendants

4 .lames Prentice and Kdward V. Hopkins.

____________________________________________
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3. In tin* alternative the hiiiii of ijejA.mm dnmagra from the dvfi-ndimt* 
Frederick Dmeoll and Itiehard Knight and Edward Hopkin*.

4. In the alternative, the sum of rt-J.'MHNl damages from the defendant 
Kdward (*. Hopkins.

5. In the alternative, the sum of ÿ'Jô.ooo damages from the defendants 
Frederick Driscoll and Itiehard Knight.

0. In the alternative the sum of ÿ'jô.ouu damages from the defendant 
•Tames I‘rent ice.

Tin* right given to a defendant to make a counterclaim, not 
only against the original j. i in till' hut also against third par
ties not before joined in the action, rests upon sec. 24 (3) of 
the Kng.ish Judicature Act of 1873 which is re-enacted by the 
Judicature Ordinance, see 8 (3). This section says that the 
Court may grant to any defendant
all such relief relating to or e.mneetisl with the original subject matter of 
the cause or matter and. in like manner, claimed against any other |m-i 
son whether already a party to the same cause or not who shall liavt ’ •»
duly served with a notice in writing of such claim ... as might p j- 
perly have Invii grunted against such |**rson if lie had been made a de
fendant to a cause only instituted by the same defendant for tie* like 
purpose.

In the Yearly Practice (1911), pp. 207-8, it is said that this 
right is subject to two conditions: (1) that the plaintilT must 
Ik* a party to the counterclaim ; (2) that the relief must relate to 
or be conneeted with the original subjeet of the action.

The difficulty arises when we attempt to apply these rules 
to tile somewhat bald allegations in the counterclaim. The coun
terclaim is one for damages for negligence throughout. The 
original plaintilT sues Brown for architect’s fees under a con
tract In-tween them. (Nearly Brown has a right to counter- 
<laim against Hopkins for damages for unskilfully and negli
gently performing his contract. And Hopkins would, no doubt, 
be himself liable for any unskilful or negligent work which was 
done by any of his servants or agents employed by him, Hop
kins. to perform the architect’s contract. And, assuming that 
Brown would have a right of action directly against, any of 
Hopkins’ servants or agents for their unskilfulness or negli
gence, he might, perhaps, have a right to join them as defend
ants to a counterclaim against Hopkins.

But it is not alleged that the appellant Prentice was a scr
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vaut or agent of Hopkins. The allegation is that Brown him
self employed Prentice to construct the building, and that he 
was .so negligent in constructing it that it was put out upon 
tie street. The situation, then, is that Brown had two con
tracts, one with Hopkins to draw plans and specifications and 
superintend the constructing, another with Prentice to do the 
actual work of construction. Hopkins sues for his fees. That 
is “the original subject of the action.” Then Brown at
tempts to say, I counterclaim against Prentice, who had a sep
arate contract altogether, for performing his contract negli
gently. Now. I think anything in the counterclaim which does 
not necessarily involve any relationship or connection between 

ue added defendants and Hopkins should not he allowed : 
I» r Blackburn, J., in Tn haven v. Bray, 4f> L.J. < 'h. 11d, 11 
1 I h. I). 176.

It may he if Brown had set forth fully, as lie clearly might 
have done, because they must he within his knowledge, the 
l i in » of the contracts between him and Hopkins and between 
himself and Prentice, and it appeared from the terms, particu
larly the terms of the latter, that Prentice agreed to place the 
hui.ding where directed by Hopkins : then, in so far as the mis
placement of the huiiding was alleged to he due to a failure of 
Prentice to follow the directions of Hopkins, whose duty under 
his contract was to specify the proper line, in such case the 
«•liiim against Prentice might possibly 11 go no further) la* said 
to he related to or connected with the original subject of the 
cause or matter, which is an action for Hopkins' fees for his 
services, and if we take in the defence, Hopkins’ liability for 
the mistake, not the mere fact of a mistake, was the subject of 
the cause. But, certainly, any allegation of a breach of duty by 
Prentice not arising out of any relationship with Hopkins, as. 
for instance, if the contract of Prentice placed the obligation 
upon him personally, regardless of any instructions from Hop
kins. of placing the building on the proper line, could not, by 
•my possibility, be said to be related to or connected with the 
original subject of Hopkins’ action. That is to say, any direct 
charge against Prentice which did not involve bringing in
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Hopkins ns the connecting link " en thvin would obviously 
In* one with which Hopkins have nothing whatever to
do.

So. with regard to Driscoll and Knight. Hut they have not 
appealed, and I see no reason to trouble about them, partieu- 
larly as Hopkins does not seem to care.

Hut it is not for the Court to decide the matter merely upon 
pleadings which it conceives might have been drawn. It is for 
the defendant to make bis allegations and it is only from these, 
as they are made and before us. that we can decide whe
ther the Court should exercise the power given to it by the 
statute. Perhaps the defendant may say that lie does not know 
what to allege. I eannot see that that position is justifiable. 
He certainly could have alleged a great deal more than he has 
with regard to things lie must have known, that is, the terms 
of the contracts to which lie was a party. Moreover, I am not 
aware that solicitors who draw pleadings are always so lacking 
in fertility of imagination as would seem to be the case here. 
This is certainly a ease in which one would have expected some 
more carefulness in detail of allegation than is revealed in the 
very meagre suggestions in the counterclaim. Taking that 
counterclaim as it stands. I am of opinion that it contains no 
assertion of any such relationship between Prentice and Hop
kins with regard to the duty of properly fixing the location of 
the building as would justify us in saying that the relief claimed 
against Prentice is related to or connected with the original 
subject of the cause or matter.

The appeal should be allowed with costs and the order below 
set aside and Prentice struck out of the counterclaim. He 
should have his costs below in any proceedings in which he ap- 
pea red.

Appeal allowed.
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SCANDINAVIAN AMERICAN NATIONAL BANK v. KNEELAND, MAN.

Mnnilohn Hi nil's Hrnrli. Curran, ./. April K. l!l| 4. K. H.
1. Costs ( # I —14)—SKCTHITY FOR—PAYMF.XT OCT OF MlCCKMHIT |. PI..MX 1W4

TIFF's UKPOSIT—Os SICCFSN is PROMXVIAl. fOl llTM— KI HTII I K 
APPKAL TO SVPRKMK ('OI RT OF (AXAHA.

A iioii-ivsiilcnt |»laintilV wlm hits given security for costs ami hits 
successfully H|»|M‘iihsl front it «lismissal of his action itml ohtiiiucil 
jinlgmvnt in his favour from the highest provincial Court is cut it led 
to payment out of his deposit. the defendant has launched
a further appeal to the Supreme Court of Canada, the latter not 
licing a step in the cause in which the security was given within the 
Manitoba K.ll. Hides.

11 hi I/ v. Itullrthjf. VJ Mail. L.lt. 31 Ml ; and llainill v. I.ilhfi. .'ill l„T.
N. S. 11211. followed : I'a nail ion l.tnnl v. Di/surt. Il l’.H. (dut. I 51, 
considered. |

Motion by plaintiffs, who had succeeded in their appeal lo statement 
tin* Court of Appeal for payment ont of Court to them of their 
deposit for easts made on their bringing action in Manitoba as 
a foreign corporation. The motion was opposed on the ground 
that a further appeal was being prosecuted by the defendant 
to the Supreme Court of Canada.

Payment out was ordered.
O. II. ('lark. K.C., for the plaintiff.
II. Pliillipps, for tile defendant.

CntBAN, J. :—An application has been made to me in cham
bers for payment out to the plaintiffs of moneys , in effect, 
have been paid into Court as security for costs, the action hav
ing been brought by the plaintiff bank, which is a foreign cor
poration and resident out of the jurisdiction.

The defendant succeeded at the trial and entered judgment 
for his taxed costs, $t,Jf>8.17. The plaintiff having allowed 
the prescribed time for prosecuting an appeal from this .judg
ment to elapse, obtained an order extending the time for appeal
ing upon the terms of paying into Court the amount of the 
judgment and an additional sum of $250 as security for costs of 
the appeal to the Court of Appeal, making in all $1,608.17. 
The plaintiff's appeal was successful, and the judgment of the 
trial Judge was reverse * judgment given against the defen
dant in the plaintiff’s favour for $7,645.10.

From this latter judgment the defendant proposes to appeal
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to the Supreme Court of Canada, and has made an application 
to a Judge of the Court of Appeal to allow the security neces
sary for that purpose and for a stay of execution. It is admitted 
by counsel for both parties that such application is now pending 
for the decision of the Judge in appeal applied to. Meantime 
the plaintiff makes the present application and cites in support 
thereof Day v. Rutltdgt, 12 Man. L.R. dull.

The defendant's counsel has sought to distinguish this ease: 
but 1 am unable to do so. By rule 1 of the rules of the Court of 
Appeal, an appeal to the Court is declared to he a step in the 
cause or matter in which the judgment or order complained of 
was given. an appeal to the Supreme Court of Can
ada is not a step in the cause: lit Donovan, 10 l\R. (Ont.) 71. 
where it was held by Vroudfoot. J., that
mi ii|»|k>mI to the Court of Appeal is a .step in the tnu*e (R.S.O. oh. 2S. 
see. .111. hut there i* no mik-Ii provision ill regard to an appeal to the 
Supreme Court.

In my opinion. I am hound hy the judgment in Day x 
Rutltdgt, 12 Man. L.R. 809, which seems to me not to be dis
tinguishable from the case under consideration, and I must hold 
that, as the proposed appeal to the Supreme Court is not a step 
in the cause in the original action, the money paid into Court 
as security for the defendant’s costs has served the purpose for 
which it was so paid in, and now to he repaid to the plain
tiff.

The ease of llainill v. Milt y, 5<> L.T.X.S. 620. decided by tin 
Court of Appeal in Kngland, seems to be the authority relied 
upon hy our Court en bant in Day v. Rutledge, 12 Man. L.R 
809, and a consideration of this case seems, beyond any question, 
to lead to the conclusion that the plaintiff here has a legal right 
to have this money repaid to it.

A somewhat different conclusion was reached in Canadian 
Land d* Emigration Co. v. Dytart, 11 l\R. (Out.) 51. when 
it was held that the same principles applicable to an appeal t< 
the Court of Appeal should apply to an appeal to the Suprenn 
Court, and that the discretion (assuming it to In* a matter <> 
discretion) should In* exercised in the same way ami an appli 
cation for payment out of money paid in by way of security 
for costs was refused pending an appeal to the Supreme Court o 
Canada.

7
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Tin* reasoning in this ease seems to me entirely consonant 
with justice, and I would follow it if 1 could. Why an appeal 
to our Court of Appeal should arbitrarily he set as the last act 
which can be considered a step in the cause 1 do not know. 
It does seem to me that, as long as resort to a higher Court 
than our Court of Appeal is properly open to a litigant, the 
proceedings in appeal to such Court might very reasonably he 
considered as a step in the cause.

However, this seems not to he the law, and, as I view the 
authorities binding on me, I think 1 have no discretion in the 
matter, hut must make the order applied for, and it will go 
accordingly.

However, to enable the defendant, if so advised, to take 
the matter to a higher tribunal, I will direct a stay of proceed
ings for ten days, at the expiration of which time, if an appeal 
from my decision has not been taken, this order may he acted 
upon by the plaintiff, and the money in Court paid out to it.

Applicatiun tfrattU #/.
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COLGROVE v. GUNDY.
Alberta Supreme Court, Scott, J. April 1-1. 1914.

1 Evidence (6 VI E—535)— Ixtkrpkktinu whitino—Discount—Penalty 
clavsk—Conduct of vartikh.

Evidence is admissible to shew from the dealing between the partie* 
that a stipulât ion in a written contract for a discount on prompt pay
ment was in fact a of stipulating a |n*nalty for default and that
tlie net amount was the actual purchase money.

2. Fokphttri: (8 1—4)—Relief aiiainst—Contrait htiiti.anox Admis
sion OF 1.1ADIUTV.

Belief may be granted in respect of a stipulation for a penalty in not 
paying within a fixed time although there was a subsequent admission 
by tlie promisor of indebtedness in respect of the penalty; the liability 
for the latter may he repudiated up to. but not after, actual payment

ALTA.
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1014

Trial of action for purchase money. Statement
A reference was directed to take accounts and further direc

tions reserved.
A. B. Mac Kay, for the plaintiff.
A. //. Clarke, for the defendant.
Scott, J.:—I hold that the plaintiff is entitled to recover from bcoii.j. 

the defendant company only the balance remaining unpaid upon 
the original contract price of $48,000 and interest thereon; that
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the further sum of $0,000 provided for iu the agreement of Novem
ber 1, 1911, whieh was treated tlierein as a discount to which 
the defendant company was entitled upon prompt payment of 
the instalment of $0,000 was, in reality, a penalty for the non
payment thereof at the time agreed upon, and, being such, the 
company should not Ik- called upon to pay it. Some of the pro
visions of the agreement point strongly to that conclusion, but 
I think that the determination of that question should not de
pend entirely upon the construction to be placed upon the words 
of the agreement. Weight should be given to what was the 
intention of the parties, ami I, therefore, admitted, subject to 
the of the plaintiff's counsel, evidence of the dealing
between the parties re" to the transaction. If 1 was wrong 
in admitting such e se, the plaintiff will have tin- benefit 
of his objection in case of an appeal from my lient. That 
evidence satisfies me that their intention was such that the pay
ment of the $(i.(M)0 must be taken to be a penalty for the non
payment of the $t),(MM) at the time agreed upon.

The fact that the company "its liability for the pay
ment of tin- $0,000 shortly after they had, by the terms of the 
agreement, forfeited their right to deduct any portion of it does 
not appear to be material. If it is a penalty, the admission of 
liability is not conclusive. The company is entitled to repudiate 
its liability up to, but not after, the time the money is actually 
paid over.

I do not think there is any other question 1 should pass upon 
except this, that, in taking the account as between the parties, 
that the plaintiff >" * I lie * to recover up to the extent
of $48,(MM), with interest at eight per cent, up to the time of tin 
taking of the account for whatever amounts may Ih- found to 
be in arrears, and that tin- computation shall be interest
at the rate of eight |H-r cent, from the date of the agreement 
I do not think there is anything further I should say. The cost> 
will have to be reserved, because 1 am not at present aware 
what amount the plaintiff will Ih- fourni entitled to recover. 1 
direct the taking of an account by the clerk under the instruction- 
which I have given as to the manner in which it shall be taken 
I reserve further directions and the question of costs.

Judgment accordingly.
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GUENARD v. COE. ALTA.
Alherta Supreme Court, lltinci/, C.J., Stuart, Simmons. nml Walsh, ,1,1. 

April 25. 1914. s. c.
1911

1 ('imrmtmoxs and comi-axiks <ss IV ( 15 157) Liaiui.itikn ok hikkitok* 
—VVaoks.

A compiuiv director, mi<l<*r nee. 51 of the (’oinpiiiiipH <Inliimiivv,
N U T 11*01*. eh. 20 |X.\V.T. <>nl. Alla. 1911, eli. Iil|. is pruvi ie.-.ll v a 
statutory guarantor of tin- wage* «Inn for si-rvivva pi-rforini-il for tin- 
company to the extent ami under the conditions prescribed by tin- 
section.

\(iutmini v. Cor, 16 D.L.lt. 51.1, reversed.)
2. Jl iniMKXT (4 II I) H—147) ( 'oxn.l SIX iXK.ss W xilKK CLAIM DlHBiTOMs' 

HKRHOXAL LIABILITY.
In an action by a creditor against a surety, a jiidgnn-nt obtained by 

tin- creditor against the principal debtor is not evidence against tin- 
surety, on the maxim re* inter alios aria, whether the defendant is a 
contractual or a statutory surety; consequently a judgment against 
a company sued for a labourer's wages for which tin- directors would 
be personally liable under the Companies Ordinance |Alta. Onl. 1911. 
eli. til| is not conclusive as against the directors sued in a subsequent

[Cut aard v. Cot, Hi D.L.lt. 511, reversed ; lit Kitrlun. Hr parti Y mina.
17 Ch.I). 668, applied.)

Appeal by the defendants from tin* judgment of Beck, J., 
(iunion! v. Coe, Hi D.L.lt. 513, striking out certain paragraphs 
of the statement of defence.

The ap|N-al was allowed.

(i. li. Hen wood, for the tenant.
.1. C. Grant, for the respondent.

Statement

Harvey, C.J., concurred in the judgment of Sri art, .1, Hartey. C.J.

StvART, J.î—This is an ap|>cnl by the defendants from a 
judgmeir of Mr. Justice Beck. Gurnard v. Coe, Hi D.L.lt. 513, 
delivered u(niii an application of the plaintiff to strike out cer
tain paragraphs in the defendants' statement of defence.

The defendants arc sued as being or as having been directors 
of a company called the Bawlf Collieries Limited. The plain
tiff's statement of claim alleges that during the months of Jan
uary. February nnd March. 1912, the plaint if was employed as 
a miner and labourer by that company working in the company's 
mine at Bawlf during which time the defendants were directors 
of the company; that on November 20, 1912, the plaintiff recov
ered a judgment against the company for $159.20 for his said work
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and labour and $42.44 costs; that on Mardi 25, 1912, execution 
issued for thi' said amounts which said writ has been returned un
satisfied by the sheriff and that under and pursuant to sec. 54 of 
the ( 'ompanies Ordinance, N.W.T. 1901, eh. 20, the defendants, 
as such directors, an* personally, jointly and severally liable “for 
tin* payment of the plaintiff's claim."

The plaintiff < (1) “payment of the said sum of $201.64,”
(2) judgment against the defendants jointly and severally for the 
payment of the said sum, (8) interest, costs and such further 
relief, etc.

The statement of defence (para. 1) denies that the plaintiff 
was employed as a miner or otherwise by tin* company during 
the time mentioned or at any time; (para. 2) alleges that any 
work done by the plaintiff was done as an independent contractor 
and that the company never was indebted for wages; (para. 3) 
alleges that the defendants were not then directors of the com
pany; (para. 4) denies recovery of the judgment; (para. 5) alleges 
that if any such judgment was recovered the defendants have no 
knowledge thereof, wen* not parties to the action and are not 
hound thereby; (para, 6) alleges payment in full of any claim for 
wages that plaintiff may have had and that the judgment was 
“wrongfully obtained”; (para. 7) denies the issue of execution; 
(para. 8) denies the «‘turn of the writ unsatisfied; (para. 9) al
leges that if any such return was made by the sheriff it was an 
impro|HT return, inasmuch as the company was and is possessed 
of goods more than sufficient to satisfy the ; (para. 10) 
alleges that the defendants an* not and have not become liable 
for the plaintiff's claim under sec. 54 of the Companies Ordinance 
as alleged in tin* claim; (para. 11) alleges that the of
claim disclosed no cause of action.

The action was begun in the District Court of the district 
of Wetaskiwin, but, upon it ap|>earing that there were some twen
ty-two other actions of a similar kind, it was transferred by Mr. 
Justice Heck to the Supreme ( 'ourt with a view to a motion being 
made to strike out parts of the defence in order to raise cer
tain questions of law, the early determination of which would 
tend to prevent costs in all the actions. Mr. Justice Beck heard 
this latter motion ami ordered paragraphs I. 2, 4, 5, 6, 9, 10 and 
II to be struck nut. it is fairly clear that the striking out of
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para. 1 of the defence which denied the recovery of the judgment 
was due to n misapprehension of Home kind inasmuch as the rea
sons for judgment while indeed in one line including paru. I do 
not contain any reasons covering that paragraph. Certainly 
the defendants must In* permitted to put the plaintiff to the proof 
of the recovery of his judgment against the company. The 
production of the judgment roll might, no douht, he conclusive 
evidence of the fact of the recovery of the judgment, hut that is 
another matter. It is also another matter whether tin- judgment, 
when pro|M-rlv proved, is conclusive against tin* defendants.

The defendants ap|>ealcd from this on 1er. Their notice of 
ap|H'al referred only to paragraphs I. 2. I ami (i. hut at the hearing 
in appeal an application was made for leave to appeal against the 
order so far as it referred to paragraph 5 of the defence as well. 
I think the appeal should he allowed in so far as paragraph I is 
concerned. In my opinion, it is immaterial whether we allow an 
ap|MNtl to he considered with reference to para. 5 or not. In sub
stance, it allege» as a matter of law that the defendants are not 
hound hy the judgment recovered against the company. But 
paragraphs I. 2 and 0. which were ordered to he struck out, 
stni to me to raise essentially the same general question as that 
raise<I in para. 5, viz., whether it is open in this action to the di
rectors to dispute («) the existence of the dcht prior to the obtain
ing of judgment, (/>) that the plaintiff was a labourer within the 
meaning of see. 54 of the Companies Ordinance, and (r) that he 
vxa- employed as such a labourer hy the company. Perhaps 
/•I ami (r) are in substance the same. < If course in so far as para. 

•'» merely alleges absence of knowledge iff the judgment on the 
part of the defendants and the fact that they were not parties to 
the action, I think it is had in any case because their lack of 
knowledge, not of the action, he it observed, hut of the judgment, 
cannot on any conceivable ground he a good defence, and, as the 
learned Judge points out, they could not |>ossihly he made parties 
to the action. If the paragraph hail directly alleged want of 
knowledge, not of the judgment, hut of the action. I can conceive 

- possibility of something being said in favour of allowing such an 
allegation to remain particularly if the directors had ceasisl to he 
directors when the action was brought, hut that is not what is 
alleged. The remaining allegations in para. 5, viz., that the dc-
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fondants an* not hound by tin* judgment is in the form in which 
it is stated a pure question of law in any ease. It could he raised 
upon argument, and in so far as the facts necessary to support ii 
are concerned, these, so far as suggested at all. are alleged in othci 
paragraphs of the defence with respect to which the original notice 
of appeal is sufficient.

Tin* real question in issue on the appeal is whether the de 
fendants can he |>ermitted to go behind the judgment obtained 
against the company and deny that the plaintiff was a labourer 
in the employ of the company at the time alleged within tie 
meaning of see. 51 of the Companies Ordinance, or that the com 
panv was indebted to him for wages in any case.

In order to judge of the propriety of the defences raised v 
must understand first and very clearly the nature of the claim 
upon which the plaintiff sues. Does he sue upon tin* judgment or 
upon the original debt? Section 54 of the Companies Ordinann 
N.W.T. IWH, eh. 20, says:—

The directors of a company shall be jointly and severally liable to the 
clerks, labourers, servants and apprentices thereof for all debts, not exceed
ing six months' wages due for services |ierformed for the company whilst 
they are such directors respectively; but no direct r shall be liable to an 
action therefor unless the company is sued therefor within one year after tl •• 
debt becomes due nor unless such director is sued therefor within one yet 
from the time when lie ceased to In* such director nor unless an execution 
against the company is returned unsatisfied in whole or in part ; and ti 
amount unsatisfied on such execution shall be the amount recoverable with 
costs from the directors.

Now that section contains expressions which cause me some em
barrassment. The directors are in terms made |M*rsonally liabh 
not for a judgment debt recovered against the company in respect 
of a claim of a certain nature, but for the original debt due for 
wages. Then it appears to contemplate an action against 11n
direct ors for the very same thing for which the company itself 
may be sued. The rc|M*titinn of the word “therefor" indicate* 
this. On the other hand, the amount unsatisfied on an execution 
against the company, which would possibly include costs in tin- 
original action is made the amount recoverable from the di
rectors. Or, inasmuch as a writ of execution generally dis
tinguishes the amount recovered on the claim from the amount 
recovered for costs, it may be that the clause should be interpn <il 
so as to make the director liable only for the amount unsatisfied
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on thr v.xvcution for tin* claim aside from costs. The expression 
“with costs" in the last line may refer only to the costs of the 
action against the directors. I think the principle upon which 
the statute should he interpreted is that it creates a statutory 
obligation quite apart from contract, and quite unknown to the 
common law. By statute the director is made, in effect, a surety. 
In a contract of suretyship it depends on the terms of the contract 
whether the creditor is at liberty to proceed in the first instance 
against the surety or guarantor, or whether proceedings must first 

I be taken against the principal debtor before the surety can be 
I *ued. If the contract is of the former kind it is clear that if the 
i creditor, without notifying the surety, proceeds first against the 

principal debtor and gets a judgment for claim and costs which 
In- cannot realize and only then has recourse to the surety, the 
>urety has all defences open to him and is not liable for the costs 

I of the first suit even though judgment may go against him: 
I liran<It on Suretyship, 3rd cd., see. 121: llalsbury, vol. 15, pp. 
I 4H3, 4K4. Where, however, the creditor must first sue the prinei- 
I pal before proceeding against the surety the rule as to costs seems 
I to Im* otherwise: Brandt, 3rd ed., sec. 143; Cyc., vol. 32. p. 120. 
I This principle seems to be carried into the statute and is a |mt- 
■ fedly good reason for making the director liable for the costs of 
I the first suit as the statute apparently does.

But whether under a contractual suretyship which makes a 
'«lit against the principal necessary before procenling against 

I the surety, all defences are open to the surety does not seem so 
I clear. I'pun principle I do not see why all defences should not 

'till be o|m*ii. except in the case where the surety had been given 
I notice of the action and had failed to intervene as lie would have a 
I right to do.

We have here of course not a contractual suretyship, but a 
I statutory one. We have a statute, not a contract, to interpret, 
I but it seems to me that the same principles might In* applied in

! endeavoring to ascertain the meaning of the statute as in inter
preting an agreement between the parties. Sup|M>sing the diree- 
>ors had given a written guarant«*e to the various plaintiffs in 
the exact words of the statute, what interpretation would the Court 
have put u|hui it? Whatever it would, I think it might not un
reasonably put now u|Min the statute itself with the substitution

ALTA.

8. C. 
1914

til'KNAHD

Coe.



52 Dominion Law Reports. (17 D.L.R

ALTA

S.C.
1914

of the intention of the Legislature for that of the parties. Kver 
this may he unjust to the director Iweause his own words in ai 
agreement might not unreasonably he const rul'd more strong!' 
against him than the words of the Legislature. Supposing 
such an agreement had been made and the plaintiff had first sue* 
the company without notifying the directors, who may hav 
ceased to he such, and then finding their judgment fruitless lue 
sued the directors on the guarantee, would the Court interpn 
the meaning of such a contract to he that in such an eventuality 
the judgment so obtained would he conclusive upon the directoi 
1 doubt very much if it would.

It is, as I before suggested, an important quest ion to decid- 
whether the labourer’s suit against the director under the statut- 
is properly upon the judgment or upon the original debt. I 
think it must be upon the original debt. As I have said, the us- 
of the word “therefor" indicates this and the addition of tl. 
liability for costs of a preliminary suit against the company 
nothing more than is in some eases attached to a surety under 
contract. I can find no precedent for a statement of claim again- 
a surety in which the suit is upon an earlier judgment against tli 
principal debtor. The case of Welch v. Ellin, 22 A.R. (Ont) 25.*.. 
is authority for the proposition that it is still n|>cn to the direct< r 
to dispute the position of the plaintiff as a clerk, labourer, servait 
or apprentice. I am unable to sec why it should not also be op< it 
to him to dispute the debt. Supposing he wished to shew to tl. 
Court at the trial that even if he was director at the time and ii - 
deed because he was, he recognized his liability and had paid tl 
man out of his own pocket, that he was not a director when tl 
company was sun! and knew nothing of the action having been 
brought, is there any reason in justice that he should be prêchai. I 
from raising such a defence? Or, there may have been contra 
accounts not known or the state of which was not appreciated I y 
the directors in charge at the time of the suit. For my part. I 
think it would be very unjust if he were so precluded. The fa t 
tlrt the statute would apparently make him liable, not only f«»r 
the costs of the action against himself if he failed, but also for tin 
costs of the former action against the company, is sufficient ansv r 
to the contention that the plaintiff ought not to In* put twice •> 
the trouble of proving his claim.
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The chief «lifïiculty in tlie cane arises from the won ling of the ALTA-
last part of the section which says “that the amount unsatisfied s.c.
mi smh execution shall he the amount recoverable with costs 1014
from the directors.” I quite appreciate the objection raised by Gvk.wrd

my brother. Walsh, to interpreting this clause* as merely saying (f'K
that the plaintiff may recover the amount unsatisfied on the ( ( j 
. xecution, ns a maximum. It is certainly true that such an inter
pretation makes the clause an unnecessary one. But I think it 

I has happened before that the Legislature has enacted something 
which would be the law anyway. On the other hand, I think 
there is as grave a difficulty if you say that the director may «lis- 
pute the existence of the debt but not the amount of it. The 

I directors’ plan of disproving the existence of tin* debt may just be 
! to prove the payment of every individual item by which it is al

leged to be made up. If he succeeds in disproving every it«*in in 
'hewing that everything was paid and there was no debt in exis
tence at all, then tin* prior jtulginent cannot hurt him; hut if he 
tails with regard even to 5 cents, then, though as a result of the 
«'oiliest, the plaintiff may only shew f> cents to be «lue, still this 
shews the existence «if a tlebt ami thereupon aft<-r all the contest,

- the prior jmlgment for a much larg«*r amount fixes the amount at 
that larger figure.

The only |MissibIe answer 1 can see t«> this is to say that the 
dinrtor may force the plaintiff to prove that he <li«l do work ami 
did earn wages, hut that he is not at liberty to plead payment 
in full as is done in para, (i «if tin* defence, or to g«i into any question 
<>f accounts, all such questions having been finally sett Ini by the 
hirmer judgment.

With ri'ganl to the argumi'tit ab incomrnienti ami of the hard
ship «in the plaintiff if h<* is forcetl to prove his «daim a second 
time, it is not so serious as might appear. There can lie no ques- 
tion that th«i director ought t«i be allowed t«i «lisputc the status «if 
the plaintiff as a clerk, labourer, servant, or apprentice. That is 

i rendition precedent t«i his liability ami his right in this rcapect 
-• is assumed apparently without questhin in Welch v. Ellis, 22 
X it (Ont.) 255. The plaintiff must therefore come into Court 
and prove this. Certainly the mere alh'gations in his former claim 
" not conclusive as to this. Also the plaintiff must prove that 
• earned wages in the capacity mentioned. Ilis former allega-
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tioiiH lire not conclusive of this cither. It must In rcmcmbcn•• 
that it is clearly upon the original debt that he must sue as I hav< 
point i ll out. Then, if he is hound to eome into Court an<l pro\ 
half his case over again, there is not much hardship in asking hii 
to prove non-payment again. On the other hand, to make tl. 
director hound hy a decision upon the amount of the debt mail 
in his absence without notice to him in an action to which L 
was not a party and of which he hail no knowledge whatever, 
contrary to every principle of natural justice, ami I think the Court 
should struggle to give such an interpretation to the statute, wliii 
is evidently very poorly drafted, as will be fair to both parties an ! 
do the least injustice, provided the interpretation is one which 
the statute may fairly bear. I think the interpretation that tl 
clause merely fixes a maximum, no doubt unnecessarily, is a po - 
sible one and one which can fairly be attributed to it.

I have made some examination of the old procedure by *r/Y< 
facia* and with much respect I think it is not very helpful. In 

most cases the party against whom scirr facia* was brought wa- 
the very same person against whom judgment had been obtained. 
And oven with respect to joint stock ci * s it must be r«- 
membered that in the curlier stages of their history they were really 
nothing more than very widely extended partnerships with no 
limitation of liability. It is true the proceedings by scire facias 
did continue after limit: ion of liability, but shareholders were 
never in the position of sureties or guarantors. They were either 
liable for everything as partners as at first or, as at last, wi re 
liable as partners with a limitation to the amount they had agreed 
to subscribe. There is no Knglish statute making" directors lia
ble as in the present case and I think the liability of a director 
under our statute should be dealt with as I have dealt with it, :i> 
a question of suretyship created by statute.

I think, therefore, the ap|>cul should Ik» allowed except as to 
para. 5.

It is always inadvisable to express opinions upon the rights <•! 
the parties before the trial ami I do not think that anything I 
have said should Ik* taken as deciding anything more than that 
the former judgment is not nccc**arily conclusive against the de
fendants. It might be that if they had notice of the action ami 
fuiled to intervene a contrary result would be arrived at, hut

54
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that should he left to thv trial Judge to divide after he Ims heard 
the evidence.

I think the appellant is entitled to his costs of the appeal and 
of the motion below in any event.

Since writing the foregoing judgment, it has been suggested 
1 to me that there is some misapprehension as to what was before 

my brother Beck for decision. It seems that he had before1 him, 
though we have not, the pleadings and proceedings in the former 

jj action and that some question of the burden of proof when the 
I case comes to trial was considered and dealt with by him. In 
i view of this, it may be advisable to point out clearly that we have 
i here nothing to do with any question of burden of proof at the 
. trial. As the case was argued before us. all we have to deal with 
I is the question of the directors’ right to raise a certain defence.

It may possibly be, though I express no opinion upon it, because 
I the question is not before us that when the case comes to trial 
i all the plaintiff will need to do on the first instance is to prove his 
I former judgment and the pleadings upon which it was based as 

well as the fact of the defendants having been directors at the 
I time of the debt being incurred, and that then the onus may be 

shifted to the defendant. 1 say that this may be an arguable 
view, but we are not dealing here with any question of burden of 

! proof at the trial. That is entirely for the trial Judge. We are 
| dealing solely with the question of the defendants' right to go 

behind the former judgment.

Simmons, J.:—This is an appeal against the judgment of Mr. 
I Justice Beck, Cuenard v. Coe, Hi D.L.K. 513, in which he ordered 

that certain paragraphs of the statement of defence should be 
Ü struck out.

The contest arises out of tin* effect which should be given to 
I see. 54 of the Companies Ordinance, N.W.T., eh. 20 of 1901, 

which makes the directors of a company jointly and severally 
I liable to the clerks, labourers, servants, ami apprentices of the 
I company for wages not exceeding (i months, for services performed 

for the company, whilst they are such directors. Under the 
\ section, a condition precedent to bringing an action against the 
I director is that the employee has sued the company and has ob- 
I t: ined judgment thereon against the company, and unless an exe-
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whole or in part and “the amount unsatisfied on such execution 
shall lie the amount recoverable with costs from the director."

Gvknahd The effect of this section is this, that the return of the sheriff and
( jjj,, the pleadings and judgment are prima facie evidence of the

Hlmmone, J. claim against the director when an action is brought against him. 
The burden of displacing this prima facie ease is by the section 
placed upon tin* defendant director. To this extent and to this 
extent only, are the judgment and unsatisfied return of the sin-rill' 
binding and conclusive against the director.

In the result then it would be open to the director to allege 
any defence upon tlu* merits, the onus of establishing his merits 
having been shifted upon him by the action in question.

On this view 1 therefore concur in the result of the judgment 
of Mr. Justice Stuart.

Walsh. J.: The concluding won Is of see. 54 of the ( '< impunie* 
Ordinance, N.W.T. 1901, eh. 20, under which the action is brought 
are, “ami the amount unsatisfied on such execution shall be the 
amount recoverable with costs from the directors." The only 
doubt which I have upon this appeal is raised by these words. 
It has been suggested that they amount to nothing more than a 
fixing of the maximum which the plaintiff can recover, but 1 
think that cannot he so for without them the plaintiff could 
not recover more than that. In my it may be that they
mean that when the plaintiff has proved everything else necessary 
to entitle him to a judgment the amount of that judgment is ar
bitrarily fixed for him by the section. Perhaps to that extent 
tin- judgment against the company is conclusive against the de
fendants in this action, but I do not think that it is as against 
them conclusive of anything else. At first sight it may appear 
an anomaly that the defendants in this action may shew if they 
can, notwithstanding the judgment against the company, that 
the company docs not owe tin- plaintiff at all for wages, but that 
if they fail in this, they cannot dispute the amount of the plain
tiff's claim. But may it not, after all, have been the intention 
of the Legislature while reserving to directors the right which 
they should in equity have to ' their liability upon the
ground that no debt of the character described in the section

15
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exists, to say that once the existence of such a debt is established 
the directors must be bound by the recovery against tin* company?
I do not think the words under consideration carry the matter 
any further than that. I think that the plaintiff must prove that 
he was a clerk, labourer, servant or apprentice of the company, 
lie evidently thinks so too, for he has expressly alleged it in 
paragraph 2 of his statement of claim. In my opinion, the fact 
that lie has recovered a judgment against it in another action to 
which these defendants were not parties does not establish that 
fact. In II rich v. Hlhs, 22 A.It. (Out.) 255; and Herman v.
II iIson, 32 O.H. (10, decided under the corresponding section of 
the Ontario Act, which in all material respects is identical with 
our sec. 54, judgment went against the plaintiff because in the 
opinion of the Court, he was not a labourer, servant or appren
tice. It does not seem to have been even suggested in either of 
these cases that the recovery of the judgment against the com- 
l any was any evidence of the fact that the plaintiff occupied such 
a position.

The plaintiff must shew that the company was indebted to 
him for wages. I am not at all sure that there is so close an anal
ogy between the old proceeding by wire faciah and such an action 
as this as to warrant the application to this case of the principle 
laid down in the citation from Lindley upon which my brother 
Heck practically rested his judgment. Whether or not this is so,
I prefer the other and I think more generally accepted view that 
the judgment against the company being res inter alios aria is 
inadmissible in evidence as against these defendants for the 
purpose of proving the existence of the debt. In Hulsbury, vol. 
13. par. 744, at page 542, the law is thus elated:—

ALTA.
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A judgment in /H-rsonac is conclusive proof as against parties and privies 
<*f the truth of the facts upon which such judgment is based, but, excepting 
l' «hove stated, to prove its existence, date and consequences, it is in
admissible in evidence as against strangers except (I) where it determines 

1 question of |Hiblic right and is admissible as evidence of refait at ion; (2) 
m bankruptcy or administration proceedings; (3) in divorce cases; and 
b to some extent in patent actions.

A company director is practically a statutory guarantor of 
the debts of the company to the extent and under the conditions 
prcscrilied by the section. When he accepts office, he, in effect, 
'tvs to every employee of each of the favoured elass«*s that if



Dominion Law Retorts. 117 D.L.R58

ALTA.

S.C.
1914

Gvknaru

Con.

tin* company does not pay his wages lie will do so to the amount 
and under the circumstances set mit in the section. In an ordi
nary action by a creditor against a surety, a judgment or award 
obtained by the creditor against the principal debtor is not evi
dence against the surety. It is re* inter alio* acta, lie Kitchin. 
Ex /Mirte Young, 17 ('h. I). Wi8. I cannot see why this principle 
is not equally applicable to such a ease as this. If the judgment 
against the company is conclusive proof of everything except tin 
fact that the defendants were directors of the company when tin 
debt was incurred, some simpler method of enforcing payment 
by them would probably have been a< d than that which tin 
plaintiff is now required to adopt. It does not follow that be
cause the defendants were directors during the alleged |>eriod of 
employment, they were, therefore, in a position to see that tin 
action against the company was strictly proved and that it would 
oil this account, be unjust to make the plaintiff prove it over again 
in this action. They may not, in fact, have been directors at 
all when the action was commenced against the company, for tin 
plaintiff is given a year from the time that the debt became din 
within which to sue the company, and within that year the d« 
fendants may have ceased to occupy the office of directors

The ap|ieal, as originally taken, was against only so much of 
the order complained of as strikes out paragraphs 1, 2, 4 and '• 
of the statement of defence. The order striking out paragraph 
4 is obviously an error arising doubtless from some confusion in 
the numbering. It is |x-rfoetly plain from the reasons for judg
ment of my brother Beck, that he never intended to strike it oui. 
although he expressly names it, and regardless of what is dot 
with the other paragraphs, his order should be varied by striking 
from it the direction as to it. For the reasons which I have at
tempted to give, the api>eal should be allowed as to paragrap! ' 
1,2 and t>. On the hearing of the appeal, counsel for defendants 
asked leave to amend his notice of ap|>enl by ap|x-aling as w« II 
against that part of the order which strikes out paragraph 5 of t! • 
defence. I cannot sit that it is at all material. The knowledge- 
or lack of knowledge on the part of the defendants of the recovi ry 
of judgment can make no difference in their liability. It is not 
allegeiI by the plaintiff that the defendants were parties to tin- 
action in which it was recovered and so it is not necessary for th< in

5
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In allege that they were not, and it is not necessary for them to 
allege that they are houml hy it. They will have u|mhi the record, 
if the other paragraphs stand, everything that is required to enable 
them to contest the plaintiffs' claim and I think that paragraph "> 
might as well stay out.

Some reference appears in the appellant's factum to the part 
of the order which strikes out paragraphs 9, 10 and 11 of the de
fence, hut as no appeal has been taken with res|Kict to these 
paragraphs, we cannot consider them.

I would allow the appeal as to paragraphs 1, 2, 4 and 0 with 
costs.

.1 pfM’al uHoirnl.
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SMITH v. REID. SASK.

Suskatrhi irun Supreme Court, Haiiltain, t \cirlamln. La mont, amt S.C.
A'/irofx/, ,/,/. .March 16, 1014. Dili

I Ink.vuts (IIC—II)—('vstout—Parkxr's claim—Conslxt to an- 
otiikr's cthtoiiv.

A father prima facie lias a right to the custody ami control of his 
children ami this right will ordinarily In* accorded where there is mi 
evidence (hi of hi* ahamloiiing the eliihl. i h i of his moral turpitude 
nr misconduct, or <r) that the best interests of the eliihl stand in

\lt. v. tlpni/all, 11803) 2 Q.ll. 232. a|i|died.|
-• I NLA xtn (Ilf—lit—et study—Parent's llli.ll I TO—RKLIX<#1 ISIIIXO 

AUBKKMKXT, KTWBCT.
Parents cannot enter into an agreement, legally landing, to de

prive themselves of the custody and control of their children, and if 
they elect to do so. enn at any moment resume their control over the 
infants provided the liest interests of the child, which are always the 
determining factor, do not conlliet.

Appeal from the order of Brown, .1.. in favour of the father statement 
of an infant upon the father's application hy way of habeas 
corpus atl sttbjuv ml inn to compel the appellants to restore the 
infant to the father's custody and control.

The appeal was dismissed.
/'. L. Bashdo, ami A. B. Brooksmith, for the appellants.

1 K. Vroomau, for the respondent.

The judgment of the Court was delivered by

La mont, J.r—This is an application by James Smith, the Uamu. i. 

lather of an infant, Bessie Smith, for a writ of halnas corpus
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ad subjiciendum directing Walter Reid and Delia Reid to have 
the body of the said Bessie Smith brought before a Judge in 
Chambers with a view of having the said infant restored to the 
custody mid control of her father. The ation was heard 
by my brother Brown, who made an order directing the respon 
dents to deliver the child to the applicant within thirty days. 
From that order the ref 5 now appeal. They seek tin-
reversal of the order on two grounds, iirst, that the father had 
abandoned his child, and set "y, that it is in the best interests 
of the child that she should remain where she is. The child in 
question was born on July 15, 190G. In giving birth to her the 
mother died. The evening after the mother's death the ap
pellants were at Smith's house, ami they say that Smith asked 
them to take the child and keep it until it could run around 
with the other children. The asked him how long
that would be. and Smith stated about a year. The parents say 
they agreed to this on the condition that if Smith did not take 
the child away by the end of the year the child was to be theirs, 
and that to this condition lie agreed. Smith denies that he 
any such agreement. At that time Smith had four other child
ren, aged respectively 10. 8, G. ami 3 years. The appellants 
took the child home. At the end of a year it could not run 
around, and Smith did not come for it until it was fourteen 
months old, when he took it home. Mrs. Reid in the meantime 
had become attached to the child, and missed it very much after 
it was gone. For the next two months she, at intervals, went to 
Smith’s place to see the child and had the child at her own 
home. At the end of two months Smith brought the child over 
to Reids one day and left her there. Shortly afterwards lie 
came for her, but Mrs. Reid begged him to let the child stay 
with her, saying that the child was the brightest spot in her 
heart. Mrs. Reid had a short time before lost her only child. 
Smith, after considering the matter a few minutes, said, “All 
right,” and went away. He says he left the child because of 
Mrs. Reid’s importunity, and that he felt sorry for her. Tin- 
child has ever since remained at the Reids, where she has been 
treated with great kindness. She is now seven years old. Tin- 
two families live in the country, and about three miles from om
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another. From the time the appellants took the child until 
lust fall the families were friendly and frequently visited one 
another, and the child often went home to play with her brothers 
ami sisters. No objection was raised by Smith as to the way the 
child was being brought up and eared for by Mrs. Reid. Last 
fall Smith’s other children were attending what is known as 
the Percy school. The appellants sent the child Bessie Smith 
to the Kisbey school. Smith, on hearing of it, said he wanted 
Bessie to go to the school by her brothers and sisters.
The would not send her there. Tie then said he
would take her home. The appe" refused to give her up. 
Smith has living with him a Miss Mitchell, who is * en fifty
and sixty years old. ami his niece, aged 28, as well as his own 
children, and these persons, lie says, can properly look after the 
child. Both families are well-to-do. and may even be called 
wealthy. Intellectually and socially they may be said to lie on a 
par. and they both attend the same church. I'nder these cir
cumstances are the appellants entitled to have the order re-

Prinui facit a father has a right to the custody and control 
of his children, and that right will not be interfered witli unless 
In- has abandoned or deserted his child, or has been guilty of 
moral turji or mist *t, or where, though he has not 
Inch guilty of misconduct, the Court is satisfied it be
detrimental to the best interests of the child that it should be 
n stored to its father’s custody: /»’. v. (iyiu/all, 118981 2 (J.B. 282. 
I cannot in this case find any evidence of nt. The
liild was placed with tin* appellants in the first place under 

< ircumstances which undoubtedly made it in the best interests 
"i the child that she should be so placed. What agreement, if 

i.v. was entered into at the time as to the child belonging to 
if Smith did not take her away at the expira- 

t ion of a year it is unnecessary to consider. lit* took the-child 
home when she was fourteen months old, thus resuming a 
father’s relationship to and control over her. What took place 
subsequently had no relation to the original agreement. At 
Mr< lb-id’s earnest solicitation, and because he had compassion 
on her loneliness, he subsequently left the child with her. Surely

SASK.
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tlmt caimot hi1 considered as hii abandonment h.v him of his 
child.

It was coiitviidcd that as Smith had allowed the appellants 
to take charge of his child and to bring her up for the last fiw 
years, without interference on his part, lie thereby lost his 
prima finir right to her control. Ill Eversley on Domestic He 
lotions. 3rd od., 513, the learned author says:—

Purent* canimt enter Into an agrivment legally himling to deprive 
themselves of the custody ami control of their children, ami if they elect 
to do ho, van at any moment resume their control over them. If. Imw 
ever, an a matter of fact parent * do relim|iiiHh their control (whether in 
piiounnce of an agreement or not I and allow id her* to take ehurge of and 
rear them, they «ill not lie permitted at the hazard of injuring the child 
roll to take them hack into their own custody. The interest* of the child 
ren are the *nlo guide* of the Court a* to what order* should !*• made 
if the restoration to the parent*' custody would !*• of manifest advantage 
to them, those in charge of them will In* ordered to deliver them up t" 
them, hut not otherwise.

The interest of the child Dessie, therefore, is the determining 
feature in deriding whether or not her custody ami control 
should lie given to the father. If it is clearly shewn to In* in her 
interest to remain in the custody of those who have brought her 
up, the Court should refuse to make an order directing her re 
turn. In this ease I cannot see that there would he any ad 
vantage to the child to he left with the appellants. Itotli par 
ties are well able to look after her material interests. Her sur 
roundings, moral, intellectual and social, will he exactly tin 
same with one party as with the other. With her father, how 
ever, it seems to me she would have this advantage and I 
think, other things being equal, that it is a decided advantage 
of being brought i|> in her own home and with her own brothers 
and sisters. Nothing is shewn to lead me to the conclusion tlm' 
she would not he as well looked after at her father's house as 
at the house of the appellants. That being so. oil what ground 
can we deprive the father of his prima far it right to the cits 
tody of his daughter? It is said that the child has developed 
great affection for Mrs. Reid, ami that the Reids have a great 
affection for her. So far as the Reids are concerned, the Court 
cannot consider their sentiments or feelings. As far as th 
child is concerned, the rule is that where the child is very
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young its wishes cniinot lie taken into consideration: Evers ley,

I am, therefore, of opinion that the order * by the 
learned Judge in Chambers is right, and should be atlirined. 
The appeal should lie dismissed with coats.

A pin ill dismissal.

Re BHAGWAN SINGH.
British Columbia Supreme Court, Morrison, J. January 20, 1911.

I II Vikas eoitrvH (6 I B—7)—Applicant oi t on hail- Xon-hiwuihchk.
Milieu theorv of huhra* cornl

cunt s freedom : and 
fact 

h,

S.C.
Kill

ItKIII.

S. (\
Kill

The essential and lending theory of hâtons corpus ......... hire is the
immediate determination of the right to the apjilieant's freedo 
when a habeas corpus is obtained without disclosing so material 
as that the applicant was not in custody at the time of the 
as lie had been released on hail, it will be set aside.

|Cox v. Hakes, 15 App. Cas. 500. referred to.|

Motion to compel an immigration official to make a return 
to a writ of habeas corpus.

The application was refused ami the order for the issue of the 
writ was set .

./. K. Bird, for Bhagwan Singh. ant.
II'. II. A. Hit chic, K.C.. for Inspector Reid of the Dominion 

Immigration service, ret

Morrison, J.: -On October 7 last, upon tin application ex 
parte of Bhagwan Singh, a writ of habeas corpus was ordered to 
I» issued to Malcolm It. .1. Reid. Dominion (iovernment Immigra
tion Superintendent and Insjteetor for the Port of Vancouver, 
B < directing him to have before a .lodge of this Court, presiding 
it Chambers at Vancouver, forthwith on receipt of the said writ, 
the body of the said Bhagwan Singh, alleged to Is* detained in the 
custody of the said Reid. At the time this ation was made 
Bhagwan Singh was not in custody, having been released on suf
ficient bail. This fact was not disclosed in the material read in 
>up|H»rt of the at ion nor by Mr. Stivers, who then appeared 
lor the ant. This order lay dormant until November It) 
following. Bhagwan Singh in the meantime d bis solici
tors. ()n November It) the writ was issued but not served on 
lb id, but by means of wireless message the fact of its issuance
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appears to have been communicated to him whilst en route V 
Victoria.

After arrival in Victoria, whence Bhagwan Singh was taken f< 
deportation to Hong Kong, pursuant to the provisions of tli 
Immigrâti<m Act, Mr. Reid applied for and obtained an ordi 
for another writ of habea* corpus from my brother Murphy then 
This writ was issued and duly served. Notwithstanding all thi 
Bhagwan Singh was and is now without the jurisdiction

Application is now made to me ui>on motion served upon Mi 
Reid requiring him to produce Bhagwan Singh “before the Com 
on Monday the 5th of January, 1014, and to make a return of tie 
writ issued mi the 10th of November. 1013.” This notice is date*! 
December 1, 1013. On December 4, another notice of a similn 
diameter, dated December 4, was filed ami in due course served 
on Mr. Reid repairing him to appear on January 0, 1014.

From the material filed and submitted 1 am of opinion that th
onier of Octolier 7 was obtainni by the suppression or omission < 
a material fact, viz., that Bhagwan Singh was not in custody a’ 
that time.

“The essential and leading theory of the whole procedure i 
the immediate determination of the right to the 's fre«
doin'*: Ilalsbury, L.C., in Cox v. Unfa*, 15 App. Cas. 500, 517, (i< 
IJ.tj.B. 80: liornorilo v.Ford, (18021 A.C. 320, 335, 01 L.J.Q.R 
728.

Then as to the sulwequcnt course of the matter, I think tic 
applicant has prejudiced his right ton return: per I*ml Watsoi 
in Harnardo v. Ford, supra. As to the right to reverse an ord« 
obtained cj jrnrtc, see Hunter, C.J., ill Morrison, Thompson Han 
ware Co. v. Wcstbank Trading Co., 16 B.C.R. 33. The incidei 
referred to in the material filed, that I was interrupted in my sit 
tings at the Vancouver Criminal Assizes by a solicitor on the a| 
plieant’s behalf for the purjMise of instructing the registrar to foi 
ward a message to Mr. Reid that the writ had been issued, canno 
I submit, in any way be taken as a confirmation of my previou 
order. 1 merely told the registrar that if a writ had, in fact. 1mm 
issued. I saw no reason why la* should not state that fact in 
telegram to whomsoever might lie interested in that occurrcim

Considerable stress was laid in tin* affidavits filed on behalf « 
Bhagwan Singh upon the alleged contumely displayed by M

04
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Reid when told of tin* proceedings lending to the issue of the writ, 
nn«l which allegations are denied by him. As to that phase of 
this matter, all 1 have to say is that Mr. Reid is a responsible 
oflicer of a great department of government, and doubtless the 
Minister in charge of that department will take proper cognizance 
of the incident if founded on facts. Vnder all the circumstances 
I -In not think I am called upon to display any undue sensitiveness 
concerning it. The dignity of the Court in such eases usually 
takes care of itself. The order of October 7, 1913, upon which is 
based tin- writ of November 19, 1913, is therefore set aside.

Order net aside.

GALBRAITH v CANADIAN PACIFIC R. CO
Manitoba Court of A pin ul. Ilomll. Pickard», Perdue, Cameron, and

Hawaii, J./.A. April 211. lit 14.

I CAKIUKKN (6 11 1.1—245)—Sakkty at STATIONS—As TO tiikowi.no okk

Negligence riuinot In- predicated agnin»t u railway company merely 
«•il it* failure In protect an intending passenger, (Handing on a station 
platform on it» line, from injury ilm- to the tmautlioriz.ihl action of 
a pn»K‘iiger, unconnected with the railway company, in throwing off 
hi» luiggage while tin1 train pn**ei| through without stopping.

I Hlain v. V.P.H, Vo„ 5 O.LII. 3S4. illutingilielo-il.]

Appeal from the juilgment of Metcalfe, J., in the plaintiff's Statement 
favour.

The action was for damages for injuries sustained by the 
plaintiff while lie was standing on a station platform on the 
defendants’ line.

The appeal was allowed.
V (i. Mann il, for the plaintiff, 
b II. (’urh, for the defendant.

MAN.

c. A.
1 !» 14

The judgment of the Court was delivered by

Rerih e, J.A.:—This is an action claiming damages for in
juries sustained by the plaintiff while lie wan standing on the 
station platform at I’onemah, intending to take the train for 
Winnipeg. I'oncmah is on the defendants* line of railway be
tween Winnipeg and Winnipeg Reach and is about two miles 
"'"ith of the latter place. It is not a scheduled stopping-place 

A—17
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for traiiiH. There is no stilt ion-house, hut merely a platform 
On June 7, 1913, at 10.30 in the evening, the regular passenger 
train for Winnipeg started from Winnipeg Beach. Although 
no Imggage was carried on the train there was a baggage ear at 
tached next to the engine, as a “buffer.” While the train was 
standing at Winnipeg Beach some young men placed in tie 
baggage car two large bundles, one being tents and the other 
tent poles. This was done without permission from the defen 
«hints or their servants. Tin* young men accompanied by several 
young bulb's entered the baggage car, the party intending to 
get olf with their baggage at Poncmah. Soon after the train 
started, the conductor came into tin* baggage car and the party 
of young people urgeil him to stop at PoiieuiaL This the con 
ductor refused to do. as to do so would be a breach of his orders 
While the conversation was proceeding the train reached Pon 
email, and the young men, Ik*fore they could be prevented by 
tbe conductor and brakeman, Hung the bundl«*s out of the open 
door on to the platform. The plaintiff who was on the platform 
intending to board the train if it would stop, was struck in tie 
face by the hiiiulh’ of tent poles ami severely injured. Tie 
train went on to Whytcwohl station, a mile and a half further 
on. where the party of young people got off.

The plaintiff was lawfully upon the platform at Poueniah at 
the time he was injured ami there is no ipmstion raised eitlu- 
as to his right to In* there or as to any lmgligence on his part 
The trial Judge refused to «-liter a nonsuit ami left the case t> 
the jury. A verdict was fourni for the plaintiff, the tlamag< 
being assessed at i|<3(K). The defendants ask that a nonsuit or 
verdict for them should In* entered upon the ground that tiler 
was no evidence of n«‘glig«*nce on their part, ami that the a<- 
couiplain«‘d of was not «lone by them or their servants or agents 
or in tin* cours»* of employment of their servants or agents

There was no evidence to shew that any authority had he. 
given to put tin* bundles in the baggage ear. or that any of tli 
defendants' servants or agents w«*r«* au are that the bundl«*s ha 
been put on the train until after it had started on its journey 
The evidence shews that the conductor ami brak«*man. who w«*i
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l.otli in the ear at the time of the accident, gave no permission MAN. 
to anyone to throw the bundles off the train. The aet was done c.A.
without permission and without any warning or intimation to 11,14
these officials that there was any intention of doing the act. Ciai,hh.\ith 
The injury was clearly caused by the unauthorized action of c V It. 
persons, unconnected with the railway company, who were trav- Go. 
idling on the train. perdue, j.a.

In Cmmin"ii(/hum v. dram! Trunk Ii. Co., 31 l*.('.It. 3Ô0, the 
pi.• iiitifl* was in the employ of a eontraetor engaged in building 
f.-nees along the railway line. While at his work be was in- 
iiir-'il by a crow-bar thrown from the train by the baggage tuns- 
Î-T of the defendants. It was found, as a fact, that the baggage 
iii 't.-r was acting for the eontraetor in throwing oil* the erow- 
l-.ir and was not acting within the scope of his employment with 
tin defendants. The railway company was held not to he liable 
for the injury.

In Walton v. A# a* York Cintrai Slit piny Car Co., 133 
M -x •>."»(), a sleeping ear porter in the employ of the defendants 
tli'ivx from the «Nil* a pareil belonging to himself which struck 
uni injured a track repairer working on the railway line. It 
vas lirliI that this act had hern performed by the porter wholly 

I ii purpose of his own and that it was not within the scope 
"i li s authority. On this ground the defendants were held not 
liable.

In both the above eases it was sought to fasten upon the de- 
• n iants the liability for the accident upon the ground that 

tin njury was caused by a servant while engaged in the per- 
i nance of his ordinary duties. The relationship of master 

I""I servant does not exist as between the defendants and the 
partia-H who caused the injury in the present case. It was 
'■•'tued by the unauthorized aet of persons who were on the 
n n as passengers ami the aet was done without warning and 
before prevention was possible.

The plaintiff relied upon Wain v. Can. Car. Ii. Co., 5 O.L.It.
I That was a ease where an assault was committed by one 

pn'M-ngrr upon another while both were travelling on the de- 
"'hmts* train. The question in that ease was whether the
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conductor in charge of tin* train had acted negligently in r<*fu> 
ing or failing to take misonahle steps to protect the plaintil 
while lawfully travelling a.s a passenger on the train, it being 
the defendants’ duty to take reasonable care and diligence in 
providing for his comfort and safety while conveying him to 
his destination. The principle upon which the decision was 
based has no application in the present case. Other eases weir 

cited by counsel for the plaintiff but they do not afford an 
assistance to the plaintiff in establishing a claim against tli 
defendants.

The appeal must be allowed and a verdict entered for tin- 
defendants. As the defendants do not press for costs, no ord'-r 
is made in that respect.

Appeal allow tl.

CALHOUN v WILLIAMS
Alberta Supreme Court, llarrcy, C.J.. Slmnt, Itcck. amt Simmoiut. ./ '

I prit 2.1. 11114.

1. Bii.i.s a xii notkn i U VIC—107)—Want or voxhiiikkatiox—Commit
or CAST IKK—ACCOM MOIIATIOX VAI’KK. 

lu ilvimniiiing xxiielher or not n promissory note wan given onlx i« 
nvvomiiHMlntion. the inconsistency of the conduct of the party deny in» 
that such xxa» the cane xxill In- considered in conjunction with i 
indoflnitenesw uml improbability of the agreement which lie wets up 
in answer.

Appkai, from the trial judgment in the plaintiff’s favour in 
an action for reimbursement in respect of accommodation notes 
paid by the plaintiff on the defendant’s account.

The appeal was dismissed. 
f>. .1/. Itiyyar, K.C., for the appellant.
,/. E. Walihritlyc, for the respondent.

Harvey,c.l. IÎAHVBY, C.J.: I agree with the learned trial Judge as lo
the improbability of the agreement which the defendant attempts 
to set up. I also agree with him that the evidence of Vardon does 
not go so far as to prove such an agreement though it, no doubt, 
might be considered in some respects corroboration. If the 
statement made by the plaintiff, of which he gives evidence, hail 
been made under some circumstances, it might amount I" a

ALTA.

8 i'.
191*
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binding promise, while under others it would he nothing more ALTA, 
than an expression of an intention to do a gratuitous kindness. s.c.
Tin* evidence does not suffice to shew which, hut the latter seems MM
much more probable. Therefore, without considering whether Calhoi n 

the alleged agreement would be incapable of being enforced by \\M|,,’XX|S 
reason of uncertainty, I think, for the reasons given by the ——
learned trial Judge that his eonelusion was correct, and I would 
dismiss the appeal with costs.

Strart, J. :—I concur in the result. smun.J.

Hkck, J. :—Some knowledge of the country over which the BerklJl 
automobile was used enables me. I think, to appreciate the 
evidence with regard to the results of its being used as it was 
better than those who lack that knowledge and with this kno.v I 
edge my estimate of the probabilities would he ipiite contrai y 
to that of the trial Judge. I think, however, that the agree
ment alleged and attempted to be proved by the defendant is 
so vague in its terms as to he ineffective as an agreement, and 
that the only claim the defendant can have is a claim for the 
u>e of the automobile and its depreciation during its use against 
■ tlier the plaintiff or the company, and that an action based 
upon such a claim still remains open to him as it is not set up 

rid sufficient evidence has not been given to enable us to deal 
with it in this action.

I therefore agree that the appeal should he dismissed with
costs.

Simmons, .1. :—Plaintiff's claim is upon two hills of exchange aimmon», j. 

fm- iM.inni and *2,000 of March 29. and May 19. 1912, respect-
ly. drawn on the plaintiff by the defendant, payable to the 

order of the Merchants Hank of Canada, and accepted by the 
plaintiff for the accommodation of the defendant, and which 
"en paid by the plaintiff.

I he defendant denies that the hills of exchange were accepted 
h\ the plaintiff for his accommodation. The defendant alleges 
an agreement with the plaintiff whereby the plaintiff was to 
hiv.* the use of defendant's automobile for a livery business 
between Kdmouton and Athabasca Landing, in consideration of 
t! plaintiff paying the defendant for a new Cadillae car of
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1912 model. The defendant says the hills were aeeepted hy tl 
plaint ill’ in payment of the said undertaking of the plaint ill 
pay for said new car. The plaintiff denies the existence of at 
agreement with the defendant to either purchase or pay for 
new ear. The evidence of the agreement is limited to the dole 
«hint's assertion of it and to certain statemeubt alleged to ha 
been made hy the plaintiff to one Vartlon, ami at another lit 
to one Randall, which are alleged to be admissions relating 
the alleged agreement. Vardon says that between January ai ! 
April, 1912. the plaintiff was telling him about plaintiff's pr< 
poets in the north <d* the IYlican Oil Co., ami that Willi;» > 
hail put his «*ar into this service, ami that the plaintiff said:

I told Mr. William* if In* u*ed hi* car up I would get him a new m 
and if it turn* out a* I expect it will, m van uHord to huy him three.

At that time the plaintiff and defendant were interested n 

the Pelican Oil Co., and both were taking an active part in t 
operations of the company. In January. 1912. tin1 plaintiff imo 
a trip in defendant’s car to the company’s property some • 
miles down the river from Athabasca Landing. The «lefemla t 

says the agreement in regard to the use of his car was that il 
went through tin- ice on the river each would pay one-half I 
loss, and that the agreement to purchase a new car was sub< 
quent to this trip. Variions evidence does not clearly indien’ 
whether the remarks of the plaintiff referred to tin* arran. 
ment under which he made the trip to the oil claims in Jan 
ary. 1912. or to a subséquent dealing, ami is so indefinite th t 
it may fairly In* taken as an expression of the intention of t* 
plaintiff or of the oil company. Randall's evidence is of th- 
samc character. He says:—

Mr. ('iilhiiun t<>ld me in January tlmt tlii* cur wit* to !*• need in • <•* 
company'* liu*iiic**. in the livery hu*ine»«. we were to get «II the li\- 
hu*ine** we could to help to pay the expense* mid that next spring lie w- I 
give Mr. William* a new ear.

It further appears that the plaintiff hail aeepted a hill • r
♦2,500. drawn hy the dcfemlant in ....... tuber, 1911. upon him i r
defendant's accommodation, and then in May. 1912, accepted a 
hill drawn by defendant on him f«»r $3,000. Payments were 
made on these two hills from time to time hy the defendant, a I 
renewals given by the plaintiff ami «lefeiidant for tin* balance*.
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until tin* hills were reduced to $1,00(1 nnd $2,(MW) respectively. 
Tin* defendant says that when the aggregate of the two hills was 
reduced to $3,000 he refused to make any further payments, as 
the acceptance hy the plaintiff of the $3,000 draft was in pay
ment of plaintiff’s obligation to pay for a new car. Williams 
admits that in the previous November lie had ordered two new 
cars that there was no agreement as to the type or model of car 
to he supplied—hut that he assumed it would Ik* a 1012 model 
Cadillac, which would cost $3,000. Williams admits that no time 
was stipulated for the performance of the agreement and he is 
not positive just when or where the agreement was made. The 
car which he says was to he replaced had been in use about 
a year, and according to the evidence was worth about $1,200 
or $1,300.

The conduct of the defendant is not consistent with the exist
ence of an agreement such as he alleges, and this, taken together 
with the iiidcfinitciioKs of the alleged agreement and the improb
ability of the plaintiff making an agreement so disadvantageous 
to himself, fully justifies the conclusion of the trial Judge that 
the acceptances were given for the accommodation of the defen
dant.

The appeal should he dismissed with costs.

ALTA.

8.C.
1914

Caliiovn

\\ 11.1.1 \ MS. 

Simmon*. J.

A />/># al (I is mi ssi </.

HAMANN v. GALBRAITH. SASK.
Siwkntrhnran Supreme Court. I.niuont. •/. April 29, 1914. ^ ^,

I VtXDOR AXI» IM RCIIANKK (f II K—291—ItKNCINMlOX—DkKKCTIVE TITI.lv— 1914
Vvbciiaheb'n bioiith.

A purcliaxer umlcr an agreement fur the sale of lamlx wlm has 
|iai«l or tendered the purehaae-price purHiiant to the contract is en
titled to have the contract resei tided ami to In* reatoretl to hi* original 
position, if the vendor is neither ready nor aide to make title to the
property.

|t'urrer v. Xauh. Il dur. (X.H.) 7H9. .r».‘l K.K. H54. applied.|

Action by a purchaser to rescind a realty contract of sale statement 
and for return of purchase payments and restoration to his 
original position, on vendor’s failure to make title.

Judgment was given for the plaintiff.
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('. It. Morar, for tin* plaintiff.
7’. Luiid, for tin* défendant.

La mont, J. : The facta of this ease are as follows : By an 
agreement in writing hearing date January 12, 1912, one Robert 
W. Caswell sold to one S. M. I till well the east half of section 
7. township 27, range 5, west of the third meridian, for +120. 
000, payable +12.000 in cash and the balance by instalments 
spread over four years. The agreement contained a elans, 
that tin* purchaser might subdivide the property, and upon r< 
gist ration of the plan or plans of subdivision the vendor agreed 
to execute a transfer of one or more entire blocks of not less 
than five acres upon certain terms and conditions therein spcci 
tied. By another agreement in writing. Hid well sold the said 
property to I). I). Campbell «Sc Co. for +120.000, payable by in 
stalmeiits spread over four years. This agreement contained 
a clause that upon default in payment of any instalment of pur 
chase money the whole amount thereof should become immcdi 
ately due and payable. It also contained the same provision 
as to subdividing and making title to a block or blocks upon re 
gist ration of the plan of subdivision as was contained in tin 
agreement between Caswell and Hid well. Campbell & Co. sub 
divided a portion of the land, but no plans or subdivision were 
ever registered. By an agreement dated November 1. 1912. 
Campbell & Co. sold to the defendant Galbraith lots 12 to 21 
in block .'Mi. Devonshire Heights Annex, as the subdivision wa> 
then called, for +1.640. Galbraith paid +1,540 and agreed t" 
pay the balance of +100 in two payments, +52 and interest on 
May 1. 1912, and +52 and interest on November 1, 1912. On 
November 20. 1912. Galbraith entered into an agreement in 
writing with the plaintiff whereby the plaintiff agreed to trad 
him a five-passenger touring automobile for the said lots. Tl 
car was value by the plaintiff and accepted by the defendant at 
+1.540. and the plaintiff agreed to pay the balance of $106 on 
the days and times set out in the agreement from Campbell to 
the defendant. The plaintiff delivered the automobile to tin* 
defendant. On November 1, 1912. the last payment of purehas. 
money fell due. On November <i. the plaintiff went to the d
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i.mlant and tendered him *100 mul interest thereon, and also 
a transfer of the lots for execution, (jalhraith refused to take 
the money or execute the transfer, as In- could not make title to 
tli. lots. On the same day the plaintiff went to I). I>. Camp- 
hell & Co. and tendered to them the balance due on the lots and 
also a transfer for execution. They also refused to accept the 
money or sign the transfer, saying that they could not make 
title to the lots. The plaintiff then brought this action, in which 
h claims *1,7)4». the value of his automobile, and damages.

The evidence shexved that on November 14, lit 13, one week 
alter the piaintitf made a tender of the balance of the pur- 

ase money, Ridwell obtained an order nisi for foreclosure ou 
of the Supreme Court which recited that there was then due to 
him under his agreement with Campbell & Co. the sum of *08,- 
fdti.Ol. and which decreed that unless the said sum was paid 
into Court by January L\ 1014, all the right, title and interest 
of Campbell «.V Co. and those defendants claiming through or 
under them which were named therein (of whom (lalbrnith xvas 
on- would he foreclosed absolutely. I p to the time of the 
heiring ol this action the money had not been paid, although 
no final order of foreclosure had been taken out. Under these 
• ir. umstaiices, is the plaintiff entitled to a return of the amount 
paid by him on the lots.' I am of opinion that lie is. The time 
lor the completion of the agreement had arrived. The plain- 
t If had paid or tendered everything he xvas called upon to pay 
in order to he entitled to a conveyance of the lots. Neither the 
'h tendant nor Campbell & Co. could make title to the property, 
presumably solely because Campbell & Co. could not provide 
tin- money necessary to make their payment to Bidxvcll. On 
November II. when the plaintiff presented the transfer for exe- 
eution. Campbell & Co., by their own admission, could not make 
title, and it has not been shewn that they wen* subsequently 
in a position to do so; in fact it was admitted on the argument 
that they were not at the time of the hearing able to make title 
to the lots. That being so. the plaintiff is entitled to have the 
contract rescinded and to Is* restored to his original position: 
1 rrrrv. Sash. 11 Jur. (N.S.t 789. 53 K.R. 8Ô4: Brllamy v. Z>r-

SASK.
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i.nmont, J,
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pudiate the vont met, is also entitled to the costs he incurred in 
investigating the title and other expenses incurred in const

Hxm.xnn <1 lienee of entering into the agreement: Re llorc and O’Mon

jALRRAITH.
Contract. 119011 1 Ch. !):! at !tfi. The costs the plaintiff was put 
to amounted to *10. Thetv will, therefore, be judgment for tin

Lament, J.
plaintiff for $1,540 and interest thereon at 5 per cent., and als«> 
for $10 damages, together with the costs of this action.

Judgment for plaintiff.

N. S.
JOHNSON v. ROCHE.

\ ora Scotia Supreme Court. Trial before Ititchie, ,/. April 23, 11)14.

6.C.
11)14

1. Corporations and companies (8 VC 1—ISO)—Sai.k of sharks hkfoki
issue—Organization never completed—Damages.

Default under a contract whereby a fixed amount of common stock 
in a railway company was to be delivered within six months will en 
title the purchaser to damages, although the organization of the coin 
puny was never completed and the common stock was, in consequence 
never issued.

[ttreat West R. Co. v. Rom, L.R. 4 H.L. 050, applied.]
2. Damages (8 1—3)—Nominal damages—Failure to prove substan

T1AL DAMAGES.
Nominal damages only will lie awarded for breach of a contract u 

transfer and deliver within a limited period, shares in a compati 
thereafter to lie organized ami which was never organized, if no evi.l 
ence is adduced to prove what the value of the shares would lie if tie 
organization were completed, having regard to issues of bonds or 
preferred stock taking priority over the common stock in question.

Statement
Action claiming damages for breach of contract to trails 

fer shares in a company known as the Margaret* Coal and Rail 
way Co., Ltd., tried before Ritchie, J.

Judgment was given for the plaintiff.

11. Mellish, K.C., and K. V. Allison for plaintiff.
T. .S'. Rogers, K.C., and J. L. Ralston, for defendant.

Ritchie, J. Ritchie, J. :—The plaintiff is the wife of W. II. Johnsm 
A contract was entered into between W. II. Johnson and tli 
defendant which is as follows :—

It is hereby agreed by and between William IT. Johnson of Halifax ■ 
the county of Halifax of the first part and William Roche of Halifax
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aforesaid, of the second part: That the party of the tlrst part agin*» to 
M-ll and the party of the second part agrees to purchase four square miles 
i.f coal lands at Chimney ( orner in the county of Inverness, Nova Scotia, 
now held hy the party of the tlrst part under leases Nos. 222, 223, 224 
and 225 from the Government of Nova Scotia, and which were recently 
under option of purchase to Mr. K. L. Thorne, and in part held hy the 
party of the tirst part under option of purchase from S. Ueorge Cook, at 
present of Sydney, for the price of eleven thousand dollars in cash and 
seventeen thousand dollars «if common stock of tin- Margaree Coal and 
Railway Co. Ltd., sa hi stock to he delivered within six months from date 
hereof. The cash Ui lie paid on the delivery of the g«s»d and sullicient 
transfers for said coal areas and leases from the party of the first part and 
hi* co-owner. S. (». Cook, to the party of the second part.

Dated at Halifax this 5th day of November, A.D. 1909.
Signed, Sealed and delivered \

in the presence of l Wm. 11. Joiixsox. (L.S.)
Alfhkd S. Mokkimi.n. J

N. S.

8.C.
1914

Johnson

Hltclile, J.

Thé right* of W. 11. Johnson, under this contract, passed to 
the official assignee for the county of Halifax, under an assign
ment made by W. 11. Johnson under the Assignments Act. 
And subsequently, the official assignee, in consideration of $100 
assigned the rights of W. II. Johnson in the contract to the 
plaintiff. The $11,000 mentioned in the contract was paid to 
W. 11. Johnson when the contract was entered into and the 
action is for damages for the non-delivery of seventeen thousand 
dollars of common stock of the Margaree Coal and R. Co. Ltd. 
The stock has not been delivered, in fact the company has never 
been organized. At the time when the contract was made, the 
defendant, 1 have no doubt expected that before the six months 
• lapsed, money would lie raised in England to float the com
pany, in which event, the company would have been organized 
ami the stock issued and delivered, this I have no doubt was 
what the defendant thought and intended to do. 1 am equally 
clear, that W. II. Johnson was fully aware of the position which
I have indicated and that he also knew that at the time when 
tin- contract was made, the Margaree Coal and R. Co. had no 
property or assets of any kind. I am very confident that W.
II Johnson had full knowledge as to the position of the com- 
I''niv and that it would not become a going concern until the 
money was obtained in London to float it.

Mr. Rogers, on behalf of the defendant, contends that, in
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view of the situation and Mr. Johnson s knowledge of it, the 
proper const met ion of tliis contract is that there is no liability 
oil the part of the defendant to deliver the stock until the suc
cessful flotation of the company. 1 am unable to adopt this 
view. I have before me a contract absolutely clean cut, plain and 
simple on its face and without any ambiguity or room for con 
jeeture or doubt as to its meaning. 1 must be guided by the 
plain, literal meaning of the words used, and 1 cannot go coun
ter to them, even though 1 may think it very likely that both 
parties at the time contemplated the delivery of the stock when 
the company was on its feet, for this view I have the authority 
of Lord West bury in (irait Wistirn R. Co. v. lions, L.R. 4 ILL 
(>.*>(). I refer particularly to pages GÔ9 and fitiO. Lord West- 
bury was convinced that the literal meaning of the contract 
was being used for a purpose which it was never intended to 
have, and he would have been glad to get away from the literal 
meaning if he could have done so without violating well-known 
general principles of construction. 1 am in the same frame of 
mind in this case, hut I cannot, by way of construction, make a 
contract for the defendant essentially different from the con
tract which lie has made for himself.

Time is not made of the essence by the contract, and there
fore the defendant was not tied down to the six months; per
formance within a reasonable time thereafter, while not in pur
suance of the contract, would operate in satisfaction of the 
breach, and, of course, time may he made essential by either 
party to a contract requiring completion within a fixed time. 
In this ease, more than a reasonable time has elapsed for per
formance and a notice requiring performance was given. I 
must therefore, entertaining the view which I have expressed in 
regard to the construction of the contract, hold that there has 
been a breach of the contract on the part of the defendant. In 
regard to the question of construction I may add that Ï have 
carefully considered the cases cited on behalf of the defendant, 
but 1 cannot see that any of them apply to a contract expressed 
in the language which the parties have used in the contract 
under consideration.
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It was further contended that the contract had been per
formed by an allotment to Johnson by the promoters of the 
company of the right to get shares, and this was consented to 
hy Johnson. Exhibit W (1 is relied on in this connect ion. In 
my opinion, this was in no sense an allotment of shares, it was 
merely an ascertainment and consent as to the number of shares 
that the persons entitled to shares should have upon the basis 
of the value being in English money instead of Canadian money. 
As an authority for the proposition that exhibit XV ({ consti
tuted an allotment equivalent to or taking the place of delivery 
of the shares, the case of Mitchell v. Xiirltall, 15 M. & XV. JUS. 
was cited. In that case, the defendant gave the plaintiff, a 
stock broker, an order to purchase for hin 5(1 shares in a rail
way company ; there were no shares of t he company on the 
market, but the plaintiff procured letters of allotment for the 
shares; the evidence shewed that such letters of allotment were 
commonly bought and sold on the market as shares. The judg
ment was based on this rule of the Stock Exchange, and in view 
of this rule, the purchase of the letters of allotment was held 
to he a good execution of the order. 1 think this statement of 
the case is sufficient to demonstrate that it is not an authority 
for the proposition for which it was cited. I do not think that 
.Mr. Thorne’s undertaking to deliver shares when issued satisfied 
the defendant’s obligation under his contract, nor do I think 
that the shares, which it was proposed at one time to issue to 
Mr. Johnson, were shares called for by the contract, as the com
pany at the time was not in a position to issue such shares; it 
does not seem to me to be necessary to elaborate this.

There is an issue of faet between Mr. Johnson, on the one 
side, and the defendant and Mr. Morrison on the other side. 
Mr. Johnson says that Mr. Morrison and the defendant, both 
being present at the same time, told him that the stock in the 
«•wnpauy had been actually underwritten, this is denied by the 
defendant and Mr. Morrison, and I accept their testimony. I 
do not impute intentional untruthfulness to Mr. Johnson. I have 
no doubt that words of strong expectation were used, which, 
after the lapse of time, Mr. Johnson may now think were repre
sentations of an actual existing state of affairs.

N. S.

S. C.
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The remainin'? question is as to damages and here the bur 
den is on the to satisfy me as to what his damages are
This lias not been done. J am not satisfied from the evidene. 
that the plaintiff has sustained any damages by the uon-de 
livery of the stock other than nominal damages. The damages 
to which the plaintiff is * ~ upon the value of tin
common stock of this company which has never been organized 
and in which no stock has been issued. 1 must find out the valu- 
of the shares before 1 can assess damages, and it is impossible 
so far as I can see, for me to ascertain whether the value of tli- 
shares, when issued would be nil, or par, or above or below par

It is suggested that I should give the plaintiff tin* par valu- 
of the shares; 1 think not. unless 1 can gather from the evid 
enec that they would be worth par.

It is further suggested that I can assess the damages b\ 
going to the value of the areas, which it is proposed to transfei 
to the company when it is organized, but it is the value of til- 
shares 1 must ascertain, not the value of the areas. In ascer 
tabling the value of the common stock of a company, it sureh 
would be necessary to know what the bond issue was and how 
much preferred stock there was. A company may own ver 
> property and still its common stock may be of no
value.

I do not give the plaintiff damages because I do not know 
upon what principle I can assess them and l am not justified in 

making the defendant pay damages unless I do it upon soin 
definite principle. It has been held that a Judge, in som 
cases, may make a guess at the damages, but 1 have no material 
upon which I could make a reasonable guess.

The plaintiff will have judgment for $1 by way of nomin; I 
damages and his costs.

Judgment for plaintiff.

A4C

33675

A:B



17 D.L.R 1 Waters v. Campbell. 7!»

WATERS v. CAMPBELL.

\lbrrta Supreme Court, Harcrp. Stuart, ami Simmons.
l/>n7 25. 1914.

I. ( OXH.ICT OF LAWS (Sill—11)—< OXTRACT IX FORI MUX < Ol X IKY -Kx- 
F()R( KMENT IX DOMESTIC FOKI'M—QUAXTVM.

In fixing a foreign solicitor's fees as lietween him ami his client 
for foreign legal services in an action on a so-called promissory note 
given by the client in payment thereof, the court will i in the absence 

champerty) measure the reasonableness of the amount claimed on 
tin1 basis of the rate or standard of payment at the place and in tin* 
courts where the services were performed as distinct from the stand
ard for local legal services.

| Waters v. Campbell, 14 D.L.R. 448. reversed in part.]

Appeal by the plaintiff from the judgment of Beck, J., 
W'ihr.s v. Campbell, 14 D.L.R. 448, 2."> W.L.R. 838.

Tlie appeal was allowed in part.
c. C. McCattl, K.C., for the plaintiff, respondent.
Il II. Carle*, K.C., for the defendant, appellant.

Harvey, C.J. :—I would allow this appeal. Assuming that 
the learned Judge was right in all his legal conclusions, as to 
which I express no opinion, 1 can see no reason for interfering 

ili the agreement between the parties, for it is quite appar
ent that the learned Judge accepted the plaintiff’s evidence 
tli.it the note sued on was given in payment for services. Con
sidering the nature of the case and the character of the work 
thiit the solicitor had to and did undertake and carry through 
an tin* results which he accomplished for the defendant’s 
I" leflt, I find myself unable to say, upon the evidence ad- 
ih.cd. that the amount of compensation agreed on and ex
pressed in the note or agreement sued on was unreasonable 
or unfair to the defendant. In view of the learned trial Judge’s 
finding of fact. I quite agree with him that the plaintiff* has 
failed to establish a lien upon the property.

I would allow the appeal with costs and direct judgment in 
tli plaintiff's favour for $1,100 with interest at fi per cent, 
from September 9, 1911, with costs.

ALTA.

S.C.
1914

Statement

Harvey, C.J.

Sri art, J. :—I think this appeal should be allowed in part. 
A\ ith everything that is said by the learned trial Judge and my

Stuart, J.
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brother Simmons as to champerty and the relationship of soli* 
tor and client I entirely agree, lint with much respect 1 fei 
compelled to take another view as to the compensation thaï 
should he allowed to the plaintiff.

First, however, 1 would point out that the action was brough 
merely upon a promissory note or what was alleged to be on- 
The defence originally filed was denial of indebtedness and ui 
consideration. There was no suggestion by either party in th 
pleadings that the note had its origin as payment for services 
between solicitor and client. During the trial, however, leaw 
was given by the ( 'ourt to amend the defence raising a plea of 
champerty. The trial was adjourned in order that evidence 
might be taken in Chicago as to the law of Illinois upon tic- 
question of champertous agreements, and it was to evident 
then taken that I think proper weight has not been given.

1 agree that the burden was upon the plaintiff of shewing 
that tin- sum of $1,000 was a reasonable allowance for the ser
vices performed. Hut. in my humble opinion, the measure of 
reasonableness is the rate or standard of payment at the plan- 
and in the Courts where the services were performed. Willi 
respect 1 do not think we are entitled to apply the standard 
which would be enforced as between a client and a solicitor for 
services performed in the Courts of Alberta to services per
formed in the Courts of Illinois. I think the matter should !"• 
treated exactly as if the plaintiff were suing a defendant whom 
lie had succeeded in serving with process in Alberta for servi -s 
performed, say, in regard to the erection of a building in Ch 
eago, where the contract furnished no guide, and the standard 
of reasonableness had to be applied. The proper enquiry would 
lie what was a reasonable remuneration according to the pri -s 
for such services prevailing in the place where the services were 
performed. Cjion this point the evidence is all by commission 
and is all one way. It is true that much of the evident is 
based upon the theory of a contingent fee and of agreenn lit 
for a portion of the property recovered. Hut once we reject 
the champertous agreement I see no reason why the propor
tions given should not be taken as some guide as to what tlie 
services would there lie considered worth in cash, without re-
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l i.nee to a share of the property. O’Reilly, a Chicago at- alta. 
torney. swore one-third or one-half would there he considered s. C
;i reasonable fee if the property recovered were worth $14,000. 004
I in a question by the defendant ’s counsel, which, 1 think, mini- Waters 

mi zed what was done very considerably, he said from $50 to Campbell, 
*150 would Ik* reasonable. Fred. C. Smith, another attorney snïlrt"j 
who had much to do with the actual work performed, said that 
$1.500 would not be an unreasonable fee, in one place adding, 
it is true, “in view of the nature of the contract,” /.<*., the 
champcrtous contract, but in another place making no such 
limitation. Frank I). Coinerford, another attorney, said from 
h\ nty-tive to fifty per cent, of the amount recovered would 

| not he an unreasonable contingent fee. And the plaintiff him
self gives similar evidence.

Now. no doubt all these statements are tinged with the idea 
I « ' a champertous agreement, but at the same time, I think they 
I furnish some guide, and in the nbsenee of any other evidence,
I I think they alone and not our own ideas as to the value of the 
I services if they had been performed here, should be the sole 
I guide. And even in fixing counsel fees here our tariff of costs 
I takes into consideration the amount claimed or recovered. There 
I can, therefore, not he anything essentially illegal or unjust in 
1 considering the amount of the property recovered when we 
I have to fix the amount of compensation which should fairly be 
I allowed.

Taking the evidence before us I conclude that the amount 
S charged is shewn to be reasonable according to the rate of 
I remuneration prevailing in the Courts of Illinois.

With regard to the claim for a lien I am unable to say that 
I thi trial Judge was clearly wrong in his decision upon the 
■ facts.

The judgment should be set aside and judgment entered 
|for tin- plaintiff for the sum of $1,109.94 with interest from

1 September 9, 1911, at six per cent, until judgment, but dis- 
11»issi11vr the claim for a lien.

fhe plaintiff should have his costs of the appeal and of the
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Simmons, J.:—The plaiiitiit* is an attorney in Chicago,
I .S.A., and tin* defendant Katherine T. Campbell resides in < 
eago. The claim of the plaintiff is upon a promissory note lor 
$1,109.94, made by the defendant payable to the plaint ill', 
dated September 0. 1911, payable on demand after date at I I 
mouton, Canada. The plaintiff says a title deed to lots 1-12 n 
elusive, block 29, North Inglewood, a suburb of the city of IM- 
monton, was deposited with the plaintiff by the defendant by 
way of mortgage to secure the said note which is in the form 
here set out :—■

Chicago, 111.. Kept. 0. 11H I

(In demand. after Hate, for value received. I promise to pay to the 

order of .lolin F. Waters, eleven hundred dollars at Kdinonton. C'an.ida. 
with interest at six per cent, per annum, after date, until paid.

And to secure the payment of said amount I hereby authorize, in 
cahly. any attorney of any Court of record to appear for me in -m. 
Court, in term time or vacation, at any time hereafter, and cmfi* - ;i 
judgment without process, in favour of the holder of this note, for -lie 
amount ns may appear to be unpaid thereon, together with cost» a a! 
fifty dollars attorney's fees, and to waive and release all errors v 
may intervene in any such proceedings, and consent to immediate • v 
eution upon such judgment, hereby ratifying and confirming all that li> 
my said attorney, may do by virtue hereof.

(Sgd.) Katherine T. cambiu m
Attest: George B. O’Reilly.

( Indorsed i Presented to acting postmaster Cairns,
Nov. d 11; no funds. R.C.D.

The defendant was then i as a chorus girl ami liv
ing separate from her husband against whom she had obtained 
from the Circuit Court of Cook County, Illinois, a decree of 
separation and alimony in the sum of $25 per month but site 
was unsuccessful in her attempts to collect anything from lier 
former husband. The plaintiff, who was acquainted with the 
defendant, says she came to his office in April, 1910. and repre
sented to him that she was in destitute circumstances and that 
she requested him to go and see Mr. Campbell and take her <*a.« 
against Mr. Campbell. The plaintiff' alleges that lie told Mrs 
Campbell this was out of his line, but she insisted. He say s he 
thought lie would stop her by telling her his terms, namely. 
“1 charge a half in all such cases.” The plaintiff alleges that

0645
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s||r replied, “That is nil right, 1 will give you one hall'.” Plain- 
i i'i siiys lie went to see Ml*. Campbell then and was not sueeess- 
I'ul in obtaining any payment from him. He reported this to 
Mrs. Campbell and she said to go after him. Plaintiff then pre
pared a petition for a writ of in exeat republua and applied 
to 11n Court for the writ ; the application though opposed, was, 
however, successful, and in pursuance of the writ the sheriff 
arrested Campbell and brought him to the plaintiff's office 
A Her some negotiation Campbell agreed to transfer to Mrs. 
Campbell his interest in a contract for the purchase of 40 
acres in Jhddwin county, Alabama, and in file title to 12 lots 
in Inglewood subdivision of Edmonton in full satisfaction of 
her claim against him for alimony. This was accepted by Mrs. 
i . and the plaintiff sent Smith, an assistant in his office,
to have the terms of the settlement entered as a decree of the 
Court. Plaintiff says that shortly after this Mi's. Campbell 
came to his office, “and 1 saw that there was something in sight, 
mid something tangible and I asked her to sign a written con
tract setting forth what my fee was to be, which she did," is the 
way plaintiff puts it. It was brought out, however, on cross- 
examination, that, before the plaintiff asked the defendant to 
sign a written agreement for a half interest that lie had made 
inquiries and ascertained that the Edmonton property was 
valuable. The contract is as follows:—

ALTA.

8. C.
1UI4

Campbell.

Simmons, J.

I nr mu! in consideration of one dollar to me in hand paid by John 
I'. Waters, 1 hereby employ John F. Waters my attorney at law and in 
fad to institute and prosecute to linal judgment, case 1 have pending in 
the circuit Court of Cook county, Illinois, No. 2(50,872, or to compromise 
the smile at such sum as he may deem right and proper; and for his ser- 
vire- rendered and hereafter to he rendered, I agree to pay him a sum 
nf money equal to one half of any sum that I may receive, either by suit 
or compromise. Dated Chicago, May 7. A.D. 1910. Katherine T. Camp 
1*1-11. Witness: Fred C. Smith.

It may be noted that the written agreement is dated May 
7. MHO, and on that date all matters in the suit as against Mr. 
Camphcll had been settled and an agreement to this effect exe
cuted by Campbell and Mrs. Campbell on April 2">, 1910 (see 
ciisr. p. 10). On April 26, 1010, Waters mailed to the registrar 
<>t land titles at Edmonton for registration a quit claim deed

45
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from Campbell to Mrs. Campbell and this was returned o 
Waters by the registrar as it was not in the form required 
the Alberta statute.

The plaintiff admits that at the time of signing of the m< 
orandum Mrs. Campbell did not know the value of the Kdim e 
ton property. The plaintiff afterwards got a transfer ft- u 
Campbell to Mrs. Campbell executed in accordance with t 
Alberta Real Property Aet. In the meantime he was insist _ 
upon the defendant giving him a transfer of a half interest n 
the Edmonton lots, but he says she kept putting him off. Sim 
sequently Mrs. Campbell also got a transfer from Mr. Camp) II 
to herself of the lots in question and had this transfer registei I 
in the land titles office at Edmonton and a certificate of t ; I- 
issued to her for the lots. She informed the plaintiff of t s 
fact in December, 1910. The plaintiff says that in Septet»h r. 
1911, when defendant signed the note sued on lie realized t it 
she had got the better of him for, as he says. “Well, I saw I vas 
up against it,” and that then she agreed to give him $1,000 r 
his services and $100 for money lent by him to her and the n t. 
was executed in pursuance of this agreement. The defendant 's 
version of the transaction is quite at variance with that of tin* 
plaintiff. She denies the verbal agreement and she explains 
the written agreement by saying that the plaintiff told hei it 
was not of any value. In regard to the note she says the pla n 
tiff was to redeem the Alabama property by paying to vendors 
$2,200 and she was to pay one half m this sum and the plain
tiff one half and each have a half i -rest in that property ml 
♦hat the note for $1,100 was giv. » the plaintiff in pursuant-! 
of this agreement.

The plaintiff says the quit claim deed for the Edmonton 
lots was deposited as a security for his claim under the agile
ment whereby he was to receive one half of the property. The 
defendant denies this and as to this feature of the evidence the 
learned trial Judge believed her statement in preference to that 
of the plaintiff.

The learned trial Judge has found the agreement of May 
7, 1910, to be champertous and therefore not enforceable in this
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Court so far as it affects the property in question. In regard 
iu tin- claim arising out of tin- note although the judgment does 

t specifically say so. the inference is that the claim was dealt 
ill as one between solicitor and client in which the Court in 

jurisdiction had the right of review and the amount 
is fourni to lie excessive and reduced to #250.
The agreement, exhibit 2. is unquestionably one which, un- 

• ii i* our law. would be champertous: Hutley v. Iliitliif < 1872). 
!, U. s (j.B. 112. This is tin* case whether the action is already 
ii progress or agreed to be instituted or is only contemplated 
.y the parties : Spri/c v. Porter ( 185(5 ), 7 El. & Bl. 58, lib Eng. 

l.\ 11 (if). Any purchase of tin* subject-matter of an action by 
solicitor who is engaged in carrying on the action whether as 

tic solicitor on the record or not. from bis client, is voidable 
:} ■ ■ ■ client’s option : Simpson v. Lu mb, 7 El. k 111. 84. 11b 

Km:. Ii. 1179. So also is a mortgage for money to enable a 
client to sue. which is to be repaid with a large bonus if the ac
tion succeeds: Jam's V. Kerr 1888), 4b ('ll.I). 44b. The evid- 
eiice of the plaintiff is that the agreement, ex. 2, is not cham
pertous in the* State of Illinois as there was no stipulation to 
p.ix costs. Champertous acts are contrary to public policy and 
« unie within that class which will not be enforced by our Courts 
whether valid or invalid in tin* territory or county where they 
nr in,ule: Hope v. Hope, 8 DeG. M. & G. 721, 44 Eng. It. 572: 
I "lin s v. Cochrane, 2 B. k V. 45(5, 107 Eng. R. 450; (Inti v. 
/ - r//, Hi C.B. (N.S.) 73; Kaufman v. Jerson, [lb04| 1 K.B.

« '1 also Wharton on Conflict of Laws, vol. 2, see. 490; Dicey on 
< unllict of Laws, 2nd ed., 551.

In Hope v. Hope, 8 DeG. M. & G. 731, 44 Eng. R. 572. an 
Englishman married a Frenchwoman and they resided in 
France where their children were born and suits were instituted 
in both countries between them and were compromised by an 
" • ment, part of which was that the wife would facilitate pro- 

" . .lings for a divorce, and another part was that one of the 
children should remain with the mother, and a third part related 
te payment of an allowance to the wife, it was held that even 
C the parties were domiciled in France and the agreement to
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have been performed as to the parts which were invalid 
cording to English law it could not be enforced in England «is

Campbell.

to any part of it.
The learned trial Judge has found upon the evidence that

Simmons, J. there was no deposit of title deeds as a security such as the 
plaintiff alleges.

The plaintiff does not allege in his statement of claim any 
claim for enforcement of a solicitor’s lien upon the documents 
in question, and it does not arise out of the pleadings and n« 
not be considered.

A difficulty arises in regard to the enforcement of the nut.- 
since it was given after settlement of all matters in dispute in 
the action between Campbell and Mrs. Campbell and after tin* 
plaintiff had been unsuccessful in having the champertous agir, 
ment carried out by the defendant. It is true the plaintiff says 
it was given in lieu of the agreement, ex. 2. but the evidence of 
the plaintiff supports the view that the defendant refused to 
recognize the champertous agreement and the note was given 
for the amount which the parties agreed upon as the plaintiffs 
compensation. The defendant denies this but accepting tin- 
plaintiff’s version as the one most favourable to him it does 
not appear that he can succeed. Standing, as he does, in a 
fiduciary relation towards his client, the amount of remunera
tion is not left to lie determined by the ordinary rules of «-mi- 
tract. On the contrary any agreement made with his client 
must carry with it certain conditions and the burden of sust.lin
ing the agreement, if impeached, will be thrown upon the solici
tor: Hi Haiflii [1896] 2 Ch. 107, at 119.

The plaintiff admits that quite aside from the question of 
illegality on the ground that the agreement was champertous. 
that the Courts of the State of Illinois will exercise equitable 
jurisdiction and review, and, if necessary, rectify a claim such 
as the plaintiff's claim in this action. It may be as the plain
tiff’s counsel contends, that, if the plaintiff brought his action 
i i the State of Illinois, that the Court of that State would refer 
the account to the proper officer of the Court for taxation. The
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plaintiff has, however, elected to pursue his remedy in this 
( ourt, and it is obvious that this Court should not make such a 
reference as there is no means of enforcing the same and this 
Court is quite within its right in reviewing the contract, and if 
unfair and inequitable the Court should rectify it. The amount 
allowed by the judgment appealed from having in view the 
services rendered seems to be quite " and 1 would there
fore dismiss the appeal with casts.

Appeal allowed, in part.

HILL v. HANDY.

British Columbia Supreme Court, Gregory, J. March 5, 1914.

1 Moktoaoe (6 VII C—158)—Foreclosure—Final order—Rs-orem no 
accounts —Purchaser.

A final order of foreclosure may be re-opened for concealment of 
material circumstances from the court in the foreclosure proceedings, 
where the motion is made promptly, and this although the mortgagee 
had purported to make an agreement for sale of the lands after the 
final order to a person having notice of the foreclosure proceedings, 
where there is evidence of collusion between the mortgagee and the 
purchaser.

[See Annotation on Re-opening Foreclosures at end of this case.)
- Moktoaoe (| VII C—158)—Opening forecixisure—Serious khkok in 

plaintiff’s accounts.
A final order of foreclosure may he vacated and the mortgage ac

count re-opened where there had been concealment from the court 
• in tin1 plaintiff’s part of material circumstances on the application 
for the order nisi and serious error to the prejudice of the mortgagor 
is shewn in the plaintiff's account upon which the foreclosure is based, 
if there has been no laches on plaintiff's part in moving and he did 
not obtain information until after the making of the final order of the 
time fixed for redemption.

i Parties (§ I A 2—32)—Purchaser under foreclosure—Vacating
FINAL ORDER.

On vacating a final order of foreclosure, notwithstanding an alleged 
sale made thereafter by the mortgagee, the purchaser taking with 
notice of the foreclosure may be added as a party plaintiff where the 
mortgage accounts are re-opened.

Motion to vacate a final order of foreclosure and to re-open 
the mortgage accounts.

The motion was granted.
( . M. Woodworth, for the defendant.
H . II. A. Ritchie, K.C., for the plaintiff.

(Ireoory, J.:—I think the foreclosure order and the ac
counting must be reopened.

The plaintiff, the defendant, and McDonell, who purchased
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under the foreclosure order, were all partners in the transacti< u 
out of which these proceedings arose. They were joint pm 
chasers of the property in question. Their vendor offered tin i 
a discount if they would anticipate tin* future payments Hand 
being unable to take advantage of this, agreed to let the otln - 
do so, and, in carrying out the scheme, all previous agreement- 
were cancelled, and Handy was given an agreement dated Febn 
ary 28. 1913, direct from Hill, for his share, and it was his inter» t 
under this agreement which was foreclosed. Prior to this, tl 
partners had sold a portion of the property to one Handall; at I 
the plaintiff, between the date of the registrar's certificat- 
October 9, 1913, and the date fixed for final payment, Noveml r 
1"), 1913, collected the sum of 8025 from Handall on account • 
the purchase, the defendant's portion of which he failed to brim: 
into the account.

He also, in effect, deprived the defendant of his proportion ->f 
the growing crops, and assumed to exercise acts of ownership 
over them, and did not bring the value of them into the aceoun 
The defendant’s interest in the crops was about 91,000. Tl 
plaintiff's answer, that the Handall moneys did not have to I 
brought in because they did not come out of property included in 
the agreement of February 28, and that the crops had not y-1 

been moved, is not, I think, tenable. The Handall moneys can 
from the property in which they were in fact dealing, and tl - 
defendant should not, as has been urged, be driven to a sépara - 
action to recover the same. It is quite clear that the plaintiff 
intended to appropriate the crops, and he cannot now say that 
he did not succeed in doing so. In any case he admits that I - 
received three bags of apples, and, though of little value, 1 - 
should have accounted for them.

None of these facts were disclosed to the Judge who made 
the final order for foreclosure; the agreement of February 
was the only circumstance mentioned to him.

The final order was made on November 20, 1913, and t ir 
sale to McDonell on December 5, 1913, at a price and on su It 
terms as, together with the other circumstances of the case, in- 
dicate to me that the plaintiff and McDonell were acting in 
collusion to injure the defendant.

McDonell had, I believe, full knowledge of all that was go ig
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on: and, in any case, having knowingly purchased under an 
order of foreclosure, he must he taken to have understood, as all 
-iieh purchasers must, that the matter might still he reopened.

Apparently one solicitor, Mr. MeLellan, acted throughout 
tin proceedings up to February 28. for all parties; and the 
attempt to make it appear in the argument before me that he 
represented only the defendant because he, as attorney-in-fact 
for him, signed the agreement of February 2S, is, I think, another 
evidence of bad faith. 1. of course, do not in any way reflect upon 
tin conduct of Mr. Ritchie, who acted as counsel for Mr. Ilill: 
lie. no doubt, could not know the fact, but the hasty consultation 
in Court of his junior with Mr. Hill left him unable to state who 
had been Mr. Hill’s solicitor, if not MeLellan.

Through a combination of unfortunate circumstances, un
necessary to recapitulate, Handy was not apprised of the final 
order, and of the last date for making payment in order to redeem, 
until the date had passed, but lie acted promptly upon becoming 
informed, and has been guilty of no laches whatever. There will 
be an order adding MeDonell as a party plaintiff; the final order 
for foreclosure will be set aside; the accounts re-opened: and the 
defendant will have one month after the taking of tin* account to 
pay the amount found to be due by him to redeem.

I refer to Campbell v. Holyland, 7 Ch. I). 166; Fisher on 
Mortgages, ed. of 1910, pp. 1955, 1959, 1963.

Foreclosure order vu -atcd.

Annotation Mortgage (§ VII C-158) Re-opening foreclosures.

Where third parties have not acquired rights to the property, and the 
mortgagee can be recompensed in money, the foreclosure may be opened 
•ni l the time for redemption extended. But some reasonable excuse must 
I» shewn for not having redeemed by the time fixed: Bell and Dunn on 
■Mortgages, 267.

Where it was shewn that the money was ready, but owing to illness 
I accident could not be paid at the exact time, this was held to he a 

' illicient ground: Jane» v. Creawicke (1839), 9 Sim. 304. And the relief 
";,s tdven in a ease in which it was shewn that the mortgagee had re|>eat- 

1 lly stated, before and after the decree absolute, that he wanted the
...... . . not the property, and the mortgagor was under a reasonable be-

■ I that the mortgagee would extend the time for payment and the value 
the property considerably exceeded the mortgage debt : Thornhill v. 

M-inning (1851), 1 Sim. N.8. 451.

B. C.

8.C.
1914

Hill

Annotation

Re-o|M‘iiing
mortgage
foreclosures.
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Annotation (continued) Mortgage (§ VII C 158)—Re-opening foreclosures

A foreclosure was opened eighteen months after the final order, whei 
the mortgagor was illiterate, and had no solicitor in the cause, and mi 
understood the object of the bill, which was the only paper served on him, 
the value of the property appearing to be three times the amount of tl 
mortgage debt: Flail v. Ashbridge (1NG5), 12 (lr. 10.*»; see Font v. H un,'. 

(IS47). 6 Ila. 22».
Where there has been actual, positive fraud, and not mere constructs 

fraud, on the part of the mortgagee, or where he has insisted on riglu> 
which upon due investigation arc found to have been overstated, this n 
lief may be afforded to the mortgagor: Fateh v. Want (1867), L.R. 3 Cl 
203.

This relief has been granted even as against the purchaser from tl 
mortgagee after the final order of foreclosure. Hut there must he strong 
grounds for disturbing the purchaser. Thus, if the purchaser bought tIn
lands within a short time after the final order was made and with noti * 
of the fact that they were of much greater value than the mortgage debt 
the foreclosure might be opened as against him. But the Court would I 
disinclined to interfere with a person who purchased the lands many years 
after the date of the order and without notice of any circumstances which 
might lead to opening the foreclosure: Campbell v. Holyland 11877), 7 Ch.D. 
106.

And where there were such irregularities as were sufficient to giv 
notice to the purchaser from the mortgagee that there was something 
unusual in the proceedings, and they were in fact irregular, the mortgagor 
was allowed to redeem: Johnston v. Johnston (1882), 9 P R. (Ont.) 259.

The mortgagor must make his application to open the foreclosure within 
a reasonable time. What is a reasonable time will depend upon the nature 
of the property: Campbell v. Holyland (1877), 7 Ch.D. 166.

The terms are in the discretion of the Court. The mortgagor must 
satisfy the Court that he will be able to redeem if further time is allow* d, 
and he may be required to pay the interest and costs by an early date: 
or to pay the costs forthwith; or to give security for costs in the event of 
default : see Trinity College v. Hill (1885), 8 O.R. 286: llolford v. Y ate (lv 
1 K. «V ,1. 677; Whitfield v. Hohcrts (1861). 7 Jur. N.K. 1268; Howard v. Mir a 
11859), 1 Chy. Ch. (U.C.) 27.

A long delay of nearly twenty years in moving to re-open a foreclosure 
on the ground of irregularities was held too late in Hazel v. Wilkes, 1 <> \V 
N. 1096, 10O.W.R. 754.

Relief was given to execution creditors who had moved with reason
able promptness after the final order in Scottish American Investment ('■>. 
v. Brewer, 2 O.L.R. 369.

Vnder the provisions of sec. 126 of the Manitoba “Real Property A 
R.S..M. (1902), ch. 148, as amended by see. 3 of chapter 75 of the statutes 
of Manitoba, 5 and 6 Edw. VII., the Court has jurisdiction to open up 
foreclosure prom in respect of mortgages foreclosed under secs. I hi 
and 114 of the Act, notwithstanding the issue of a certificate of tit 1« in 
the same manner and upon the same grmnds as in the case of ordinary 
mortgages, at all events where rights of a third party holding the si it us 
of a bona fide purchaser for value have not intervened. The judgment

8
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Annotation (continued)— Mortgage (§ VII C- 158) Re-opening foreclosures.

ap|>culed from (19 Man. It. 560, 1.1 W.L.R. 451) was reversed: Williamn
H„x, 44 Can. 8.C.R. 1, 13 W.L.R. 451. Leave to ap|>cul to the Privy 

Council was refused. 44 Can. 8.C.R. 1.
An action upon a mortgage, for foreclosure, was begun in 1898, and the 

usual judgment was pronounced on January 30, 1899. One of the mort
gagors defendants died on June ‘JO, 1899, an infant, unmarried, and in 
testate. On May J, 1900, a final order of foreclosure was granted, no notice 
bring taken of the death of the infant, and he and not his personal repre
sentatives or those claiming under him being declared to stand absolutely 
debarred and foreclosed. It was held that the final order was irregular 
and was not binding on the infant's mother, who was not a party to the 
action, and in whom an undivided interest in the estate of her deceased 
■on vested at the expiration of a year from his death; and that she was 
entitled to redeem and to bo added as a defendant, upon her own applica
tion. Campbell v. Ilolylaml (1877), 7 Ch.I). 166, was followed. An order 
was made adding her as a defendant, and directing that the action be car
ried on between the plaintiff and the continuing defendants and new de
fendant and that it stand in the same plight and condition in which it was 
at the time of the infant's death. The effect would be to require a new 
account to be taken and a new day fixed for redemption, of which all the 
defendants would he entitled to avail themselves: Kennedy v. Foxurll, 11 
'» I. R 380 I» «

A decree dismissing a bill on default of payment of the amount found 
due in a suit for redemption of a mortgage is equivalent to a decree of abso
lute or unconditional foreclosure: Folclull v. Colonial Investment ami Loan 

18 N B R 330
The word “foreclosure” as applied to proceedings to enforce a mort

gage under the Land Titles Act is apt to mislead if it is sought to treat 
those proceedings us identical with “foreclosure" proceedings where the 
mortgage conveys an estate in the land to the mortgagee with a defeas
ance clause in case payments are made as provided. The mortgagi • has 
merely a lien until payment, and in ease of default he can proceed to get 
an order either to sell the I ami or to have the title thereto vested in him- 
self, and care must therefore he taken when endeavouring to apply to mort
gages under the Land Titles Ordinance (X.W.T.) the rules and principles 
laid down in other jurisdictions. Where there was no evidence to shew that 
the plaintiffs intended when they obtained the vesting order to reserve 
the right to sue upon the covenant, the proper presumption was that the 
plaintiffs intended to take the land in full satisfaction and to abandon 
that right : Colonial Investment awl Loan Co. v. King, 5 Terr. L.R. 371 

1 Met luire, C.J.).
A mortgagee having obtained a foreclosure order nisi, shortly after- 

"aids, and before the period allowed for making absolute the order nisi 
h id expired, entered into an agreement for the sale of the mortgaged pretn- 
i'«‘s to a purchaser who had knowledge of the foreclosure proceedings. 
I In order absolute was never taken out. The agreement for sale was not 
deposited for registration for some three years after it was entered into, 
hut a few months before its deposit for registration, a tender was made on 
behalf of plaintiffs of the amount due under the mortgage, which was re-
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Dominion Law Reports. 117 D.L.B

Annotation (continual) Mortgage i § VII C 158) -Re-opening foreclosure

fused on the ground that the property had been parted with and that 11 
plaintiffs had lost their right to redeem:—Held, that the mortgagee cou I 
not, after the order nisi for foreclosure, and before it was made absolut• 
exercise his power of sale without the leave of the Court: Dclieck v. Cana 
Permanent Loan and Sat ing* Co., 12 B.C.lt. 409.

Plaintiff obtained un order nisi for foreclosure. After the order h 
been made he, under the terms of the mortgage, paid a further sum I* 
taxes. There was. however, no evidence that such payment was nccessui 
to protect the security. He now applied for an order increasing the amoui 
to be paid upon redemption, and fixing a new date for redemption. Th 
mortgagor had been served but did not appear:— Held, that as the mor 
gagor had not appeared and would in any event be required to pay 11 
taxes and as reasonableness and convenience should he the basis of pra 
tire an order should be made for a new account and a new date for redemi 
tion. 2. That as it had not been shewn that the payment of taxes u 
necessary to protect the security and as the mortgagee could have insist' 
upon payment before redemption, the costs of the application should I 
borne by the mortgagee: Mathew v. McLean, 2 Sask. I..R. 301.

REED v. SMITH.

ltd Unit Columbia Court of Appeal, Macdonald. C.J. !.. Martin, (lalliln 
and UcPhitlipa, JJ.A. January U, 1914.

1. Adjoining owxkh ( # l A—5)—Dam auk from falling trkk—Nkd.
not KING I’KOl’KKTY—LAND IN ITS NATURAL STATK.

An owner of laiul which lias been left in its natural state and 
which a decaying forest tree remains is under no obligation. npn 
from negligence or nuisance being shewn, to cut down the tree to prevet < 
its being blown over upon the house of an adjoining owner, nltlimi 
liotilied by the latter of the danger, particularly where on reeeivin 
notice he offered 0» allow the house owner to enter and cut it do» 

[Smith v. (liddy. 11904) 2 K.B. 448; (Jilra V. Walker (1890). 
Q.H.l). 050 ; Croirhurst v. A man liant liurial Hoard (1878), L.K. I 
Ex.I). 5. referred to.]

Appeal from the judgment of McIunes, County Judg 
awarding the plaintiff damages in an action against an adjoin it _r 
owner for permitting a tree decaying on his land to remain •'<> 
that it was blown over upon the plaintiff’s house and damage! 
it.

The appeal was allowed, and the action dismissed. 
McCrossau, for the defendant, appellant.
Mcllish, for the plaintiff, respondent.

Macdonald, C.J.A. The allegation in the plaint is that 
the defendant was, on December 31, 1912, the owner of and n
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possession of lots contiguous to the house and premises of the 
plaintiff, at 2590 Napier street, in the city of Vancouver, and 
had been in possession of said lots and owned the same for a 
long time previous to said date. That he had on his land a 
number of standing trees, including decayed trees which were 
dangerous to the house and property of the plaintiff, and that 
the plaintiff in the previous October notified the defendant of 
tin dangerous condition of the trees, but that the defendant 
negligently allowed the trees to remain in their dangerous 
slate, and that on the said 31st December some of said trees 
were blown down, including a dead and decayed cedar tree, 
which fell on plaintiff’s house and damaged it. whereby the 
plaintiff suffered loss. These allegations are not disputed.

The defence relied upon was, first, the act of God, or vis 
major, founded upon the allegation that the storm which blew 
down the trees was an unusual one, and secondly, that the de- 
feiidant owed no duty to the plaintiff to cut down the decayed 
trees and thus protect him from injury or to make compensa- 
t cm in ease they .should fall upon plaintiff’s premises: Hylands 
v. Fletcher ( 1868), L.R. 3 ILL. 330, was relied on. That case 
lays it down that the owner of land who brings or collects on 
it something of a dangerous character which if allowed to
• M'ape is likely to do damage to another must keep it at his 
peril. Here the tree which did the injury grew on defendant’s 
land in a state of nature. It was blown down upon the plain- 
i ff’s property by the elements. The defendant did nothing
• idler to cause it to fall, or to prevent it from falling, and the 
question is, under such circumstances, is he liable ? We have 
bee n referred to no case, and I am unable to find one quite like 
tbi- one. In Smith v. Giddy, | 1904] 2 K.B. 448, the plaintiff 
was awarded damages for injury caused by tin* branches of de-

in hint's trees overhanging the plaintiff’s land, thereby causing 
jury to his crops. On the other hand, it was decided in Giles 

v. Walker (1890), 24 Q.lt.I). 056, a case to which I have been 
1 1 rred by my brother MclMiillips, that when an occupier of 
I mil allows it to become overgrown with thistles, and the seed

1 arried by the wind into his neighbour’s fields to his great 
• iurv. no action will lie. because, as Lord Coleridge, C.J., and

B. C.
C. A. 
1914

Mftrdontld,
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Lord Esher, M.R., said the thistles were the natural growth 
of tin* soil. Now, it does not appear to have been regarded ;i' 
wrongful to allow branches to overhang another’s land 
when no injury was occasioned thereby, It would 
seem that there must be something more than that. Kelly, (.-.It 
in Croie hurst v. Amcrsham Burial Board (1878), L.R. 4 Ex 
1). 5, at 9, said:—•

On tliv part of the defendants it may he said that the plant in" of i 
yew tree in or near to a fence, and permitting it to grow in its natural 
course, is so usual and ordinary that, a Court of law ought not to deei-. 
that it can 1h* made the subject-matter of an action, especially when an 
adjoining landowner, over whose property it grew, would, according t > 
the authorities, have the remedy in his own hands by clipping.

And Kennedy, J., in Smith v. (liddy, 119041 2 K.B. 44s, 
at 451, said:—

If trees, although projecting over the boundary are not in fact doing 
any damage, it may he that the plaintilfs only right is to cut hack tin- 
overhanging portions; but where they are actually doing damage, I think 
there must he a right of action. In such case I do not think that tin- 
owner of the offending trees can compel the plaintiff to seek his reinedv 
in cutting them. He has no right to put the plaintiff to the trouble an I 
expense which that remedy might involve.

This is not a case of nuisance. If the defendant is liable 
at all it is for trespass, and if any act of his had brought about 
the falling of the tree on tin- plaintiff’s house there would In- 
no difficulty in the case.

The doctrine of Hylands v. Fletcher (1868), L.R. 3 ILL. 330. 
is not one which must govern the decision of this case. There 
the defendant was liable because of his own acts irrespective 
of negligence. Here, clearly he cannot be liable unless he has 
been guilty of negligence.

My difficulty is to say, under the peculiar circumstances now 
arising for the first time, so far as any direct authority goes, 
that there was any duty on the defendant either to cut down the 
menacing tree or to make good the damage should it fall with
out any act of his. If the law does not reach such a case, then 
it stands thus: the owner of a lot in a city may maintain on that 
lot a primeval forest tree in such a condition of decay that it 
is a menace to a neighbour, and should it fall upon his neigh
bour without any inducing act of the owner of the tree, the
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neighbour must bear the John. If it were the cane of an ancient 
building falling into decay, although not erected by tin* then 
owner of the lot, but by a remote predecessor in title, the owner 
would undoubtedly be liable, but there, there would be privity 
of estate between the person who erected the artificial struc
ture and his successor who negligently maintained it.

I think there is no warrant for saying that, at common law. 
one who allows his land to remain in its natural state, neither 
he nor a predecessor in title having changed that state, is under 
any obligation to his neighbour in respect to what is standing 
or growing thereon. The neighbour must protect himself, if 
he can. or suffer the consequences. No precedent for such an 
action as this can be found in the books here or in Kngland, or 
in the Vnited States. This would not be fatal to the plaintiff's 
claim if some legal principle could be assigned in support of it 
It is not enough to say that a man is bound to use his own land 
so as not to negligently injure another; but is a man who be
comes the owner of wild land on which there is a steep bank of 
clay which is being gradually undermined by a natural stream 
of water, and which may, and in all likelihood will, in heavy 
rain, slide upon the adjoining lands of another, and do him 
injury, bound to do something to protect his neighbour in such 
circumstances? I think not. That example is not different in 
principle to the case at bar.

I think, therefore, the judgment below should be reversed, 
and the action dismissed.

B. C.

C. A. 
1914

Reed

Martin, J.A. :—It is admitted that the tall, rotten cedar. Martin, j.a. 

about 75 feet high, which was blown down by a bad slorm (as 
the plaintiff describes it) and did the damage complained of. 
was in an undisturbed state of nature, standing on the defend
ant’s lot, which is not occupied, and has been left in said state 
of nature. In such circumstances it is clear that there is no 
duty owing by the defendant to the plaintiff, and the case can
not be distinguished in principle from Giks v. Walker (1890),
24 (j.H.I). 656, cited by the appellant, wherein damage done 
by thistles was sought to be recovered by an adjoining owner, 
but the action was dismissed because the thistles were “the
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natural growth of the soil " as an* trees in this province. Jndec 
the counsel for the plaintiff in that case admitted that if tl 
land had been left in its natural state he could not recover, hi t 
sought to do so because the thistles had been caused to gro 
by cultivation, thereby “disturbing the natural condition • 
things." In the case at bar the defendant is in an even strong r 
position because In* has done nothing in the premises, and it > 
according to the ordinary course of nature that trees shoul 1 
grow and decay, and it may be, do more damage than thistl s 
as the result of that decay.

Galliiikr, J.A. :—The learned trial Judge has found as i 
fact that the tree which did the damage was a rotten liign 
stump with no hold on the ground, and that the defendant 
knew of the danger. The plaintiff and defendant are own. •> 
of adjoining lots in a townsitc subdivision, the plaintiff's lion-. 
being damaged by the stump falling on it from the defendant s 
land. The defendant pleads vis major, and that the tree n 
question was in a state of nature. The immediate cause of t 
tree falling was a very high wind. One of the plaintiffs wit 
nesses. Abbot, says : “ Every year there is a bad wind sti- 
sueh as this one," and Tellinek, a witness for the defence, sa; - : 
“Worst storm 1 had seen here in fourteen years.”

The real question is: Was there any duty incumbent on t ..* 
defendant to remove the tree when he was aware of its d. 
gérons condition ? In the ease of Giles v. Walker (1890). -4 
Q.B.I). 656, Lord Coleridge, C.J., and Lord Esher, M.R., l»"’li 
held that there was no duty as between adjoining occupiers to 
cut thistles which are the natural growth of the soil. Tie .■ 
would seem to be just as much carelessness in permitting this1 s 
to ripen so that the wind would blow the seed over int- a 
neighbour’s land, doing damage thereto, as in allowing this 
tree to stand so that even an ordinary wind would blow it o\ r. 
though the effect in one case might, of course, be more serCus 
than in the other. But, whether it be carelessness in tile .ne 
instance or the other, the question is, Was there any duty • In
volving on the defendant ? Had the tree been a live grow ng 
one, the natural growth of the soil, would there have been . ay



17 D.L.R.i Reki> v. Smith. 97

luty east upon the defendant to remove it because the plaintiff 
built a liouse on the adjoining property so close that it was in 
danger if the tree fell? 1 think not. Then, can it he said that 
because, in the course of nature, or by reason of some act over 
which the defendant had no control, the tree decayed and be
anie less firm in its original bed and liable to do damage, that 

tin- defendant was charged with the duty of removing it? To 
do so might, in some eases, prove very onerous.

The point is a nice one, and I can find no case which ex
actly meets it. but, on the best consideration 1 can give to it, I 
am of opinion that the defendant is not liable. I would, there
fore. allow the appeal.

McPiULLiPs, J.A. :—This action was one brought to recover 
damages for an actionable nuisance, or the negligence of the 
defendant in the management of his land, the learned trial 
Judge finding that
i • cellar tree was a rotten high stump with no hold on the ground, and 
th.11 tlir defendant knew it was a danger to the plaintill'.

The land was in a state of nature, and the tree was a natural 
product of the land, the land being within the corporate limits 
of the city of Vancouver. The tree fell during a wind-storm, 
md fdl upon the house of the plaintiff and did damage thereto, 
and judgment was entered for tin* plaintiff for $16.’), being the
ii images found by the learned trial Judge. It would appear 

: th.it the plaintiff advised the defendant of the insecure condi
tion of the tree, and the defendant gave leave to the plaintiff 
to cut the tree down, which the plaintiff did not do. This is

I not the ease of an overhanging tree, and, in my opinion, the 
iction brought is one unknown to the law.

It was held by Lord Coleridge, C.J., and Lord Esher, M.R., 
fitting as a Divisional Court, in (Hies v. Walker ( 1890), 24 

I N Mil 656, 59 L.J.tj.B. 416, that where an occupier of land al- 
I l"\\s thistles which lie has not brought on the land, to seed, so 

in.it the seed is carried on to adjoining land which is thereby 
njured, no action will lie for the recovery of damages for the

ury so caused. In considering this case we are really asked 
| ! ' •■stablish, in my opinion, a new cause of action ; this is really

B. C.

C. A.
1914

Reed

Qalliher, J.A.

Me Phillips, J.A.
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pear to have been done. but. if carefully examined, it would 
be wen that in all cases it as at most the application of the law

Herd to the different existing conditions not evolving now causes of

Sum, action. It is interesting upon this point to refer to the cast- of

Mcl'hillips J.A. Smith v. did ft if, |1904| 2 K.H. 448, 7:$ L.J.K.B. 894, a decision 
of a Divisional Court consisting of Wills, and Kennedy, J.T 
That was an action brought for an injunction and it was held 

to lie against a person who allows the branches of bis trees t 
overhang his neighbour’s land, whereby bis neighbour’s trees 

are damaged. Wills. .1.. in the Law Journal Report, at p 

89.'» said:
1 have come somewhat reluctantly to this conclusion, because 1 have 

a very strong feeling against the desirability of establishing new cause» 
of action. There are plenty of persons in the world who are glad enough 
to torment their neighltours with all forms of action which have liven 
established for centuries, and 1 always approach the notion of a new 
ground of action with much caution.

We find, though, in the judgment of Kennedy, J.. t p 

396, a discussion of the law which clearly demonstrates, i: 
authority were needed, that no right of action exists in the 

ease before us :—
It seems to me that in principle the action ought to lie. and 1 can

not differentiate this case in principle from the decision in Croirlnn*t » 
imrrMlinin Burial Hoard 11R78). 48 L.J. Ex. 109. 4 Ex.D. ». It nth 

law. 1 think, that, as long ns the yew tree is proved not so to owihanz 
and the yew tree leaves have not been so eut by the owner as to tall m 
the neighbour’s land, there is no right of action, although the neighliour'» 
cattle may 1h* hurt by eating leaves from the yew tree. I suppose that w 
action would, under such circumstances, lie. beeause in a high gale it- 
take the simplest ease) yew leaves are blown on to the adjoining laml an; 
cause injury to animals which eat them. No action, I take it. would lit 
for that.

1 would, therefore, allow the appeal.
Appeal til owed.
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Re McEWEN v. HESSON. B. C.
British Columbia Supreme Court. Clement. •/. April 17. Ill 14. g q_

B i IvmxH atino i.iqtorh (STIR—41)—Lick n hi no Hoard—Tvdiciai. kcopk 1914

\ I Mian I of license commissioners exercising jurisdiction under the 
Municipal Act, R.S.B.C. 1911, cli. 170. in connection with the grant- 

3* ng transfer or renewal of li<|Uor licenses, is. in ell'ect, a court, and
a- such is hound by and subject to rules as to judicial notice and com
petent evidence.

H J I X IOXK ATIXtl MOTORS ($1111---11)—LICENSING HOARD---Il IU( IA1. AND
XliMIXISTRATIVE FT NOTIONS.

That the proceedings of a Hoard of License Commissioners in grant- 
in- a license for the sale of intoxicating liquors may he reviewed on

• ,iiii,niri. is inherent to the judicial as distinct front the purely ad
ministrative functions of the Hoard.
|//<•!• v. License Commissioners of Coint Urn/. 14 D.L.Il. 721. ap-

i'H'-i.]
M :: Intoxicating mqtorh (8 11 H—41) — Licensing Hoard — Mtnicii'at, 

cot\ciI,—Respective etnctioxs in granting licenses.
The duties of the Hoard of License Commissioners sitting as a 

li--''iMiig court under sec. 330 of the Municipal Act, R.S.H.C. 1911.
• a I7n are. as set out in that statute, judicial in character, the ad
ministrative functions connected therewith being with the municipal

jfl 4 l'-"-ITEI. 18 III F—82)—Appearing by party—Licensing Hoard issc
INC, LICENSE.

I pon a hearing before the Hoard of License Commissioners sitting 
- a licensing court on questions as to the renewal or transfer of 

i i1 r licenses under the Municipal Act, R.S.H.C. 1911. cli. 170. sec.
T in. am person exercising his right to appear of his own motion as 
■' party is estopped by his admissions there made as b» the facts.

[Straeey v. Blake (183(1), 1 M. & W. 108. applied.]

Am.[catkin for the cancelling of a liquor license issued by 
a Heard of License Commissioners sitting as a Licensing Court.

The application was refused, 
l/e/laiziaid, for the motion, 
l/whda, K.C.. contra.

1 11 mi nt, .1. In m.v opinion a board of license commis- element, j. 
si ■- exercising jurisdiction under the Municipal Act. IIS,

Îr 1 '"'D. ch. 170. sec. .‘1:10 ft s<q., in connection with the grant
's" of liquor licenses and the transfer or renewal of same, con
st lutes a Court, and as such is bound by and subject to those 
T h iital rules which govern all Courts under our system of 
ji 1 'prudence. The facts which must exist under the statute 

"111 "r to the lawful exercise of the hoard’s jurisdiction must

_________________________________________________
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B. C. in- proved before it in open Court, and the board cannot I. 
S.c fully act upon the knowledge or supposed knowledge of is
1914 members, except in so far as judicial notice may be taken

any tribunal of what may be called commonly or notorious 
McEwen known facts. It is not contended and could not be contem •«! 
Besson. that the facts (of which it is complained there was no evideii •• 
clement, j. before the board in this case) are facts of which judicial not *e 

could be taken. Nor could it bo contended that the rules of 
evidence governing the inspection of property, documents, or 
other things would justify the board in acting upon the kn- .v. 
ledge gained by its members, all or some, upon a private \ w 
of the premises. The modes of proof left open are tin* gw-m 
testimony of witnesses and the admissions made before the 
Court by those who are “parties” to the enquiry upon wh h 
the Court is engaged.

At first blush what I have said as to the impropriety in a 
legal sense of the board acting upon the private knowledge of 
its members, however gained, may seem opposed to what was 
said by Lord Halsbury in Boulter v. Kent Justices, 66 L.J.tj I». 
787, 118971 A.C. 556, as to the position of English justices of 
the peace sitting as a licensing meeting. In his view su«i a 
meeting was not a Court at all. Where, he says, 
justices are acting as a Court of any sort they must proceed according 
to the regular rules which are applicable to all Courts of justice: an in 
respect of an application for a license or its refusal they may and n 
stantly do receive representations not on oath.

Notwithstanding this decision it has been held even in I is
land that certiorari will lie to remove the proceedings of a li« n- 
sing meeting as being, in some aspects at least, judicial and <>t 
purely administrative proceedings; the cases cited in //' v. 
License Commissioners of Point drey1 lately before the C" irt 
of Appeal of this province (reported in 14 D.L.R. 721 . and I 
need not further refer to them. But, in my opinion, our *•at- 
ute governs, and its express provision (sec. 990) that lien ses 
are to be
granted or refused in open Court by a board of license commissioner- fit
ting as a licensing Court

is not a mere piece of meaningless nomenclature, but mu< !>•'
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tiv.it iI st-i iotisly as meaning what it says. The duties of the 
lirt using Court as set out in the statute are not, so far as I 
■,iii sir, other than judicial; the administrative work is appar
ently h th<- hands of the municipal council and of officers ap
pointed hy it and not by the board of license commissioners.

Hut though the board must, in my opinion, act only upon 
proof adduced in the proper way, of all facts the existence of 
wli i-li is stipulated for by the statute, it is in no worse posi- 
t mi than any other tribunal as to receiving and acting upon ad
missions made by the parties to the controversy before it. so 

: .at all events, as to bind and be conclusive upon such par
tit' to such controversy through all its stages. The English 
authorities emphasize the difficulty there is in these licensing 
ea- - n treating those who may object to the grant, renewal, or 
transfer of a license as parties to litigation as ordinarily under
stood Any person may appear and object; but, in my op- 
in n anyone who does so appear must be considered a party to 
tin . ni|uiry which goes on before the board, so far at all events 
as to b.- hound by admissions express or implied made by him 
or by his counsel for him. He at least ought not to be heard 
to (pnstion a judgment founded in part upon facts admitted 
! ; or for him before the board. As to him the facts must he 
taki-n as proved to the satisfaction of the board: see Taylor on 
K deuce, Kith cd.. see. 783, and the eases there cited, particu
larly strain/ v. Illaki (1836), 1 M. & W. Iti8; and Vrquhart v. 
II "' r/iihi . 1888). 57 L .l. ('ll. 521. d7 Cli.l). 357.

Tin applicant here complains that there was no evidence be- 
i a- thf hoard as to the existence of the hotel premises for which 

nsi- was sought hy Hesson, or that such premises had the 
umodation required by law. It seems to me that, unless 

11 iititude of this applicant and his counsel before the board is 
i" hi- treated as a farce, worse still, as intended to raise a contro- 

- In-fore the board upon immaterial or unnecessary issues, 
attitude justified the board in taking as admitted the very 

's referred to. Why deal with a question as to which the 
•1 id could exercise discretion, if the fact was that no such 

lises existed, or that, if existent, they did not possess the

B. C.

S.C.
1914

McEwen

Hesson.

Clemmt,
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necessary requirements. Such a fact would preclude the ex- 
eise of any discretion whatever ; and yet. as the record shews 
in a somewhat fragmentary way, the contest suggested up-n 
the petitions sent in to the hoard and the contest upon which 
alone the members of the Court expressed themselves in giving 
judgment was as to matters which might a fleet the discretion <-f 
the board in dealing with 1 lesson's application. I think it 
should he assumed that those who have appeared and b« -n 
heard before a Court were not playing fast and loose with \ 
hut acted in good faith toward it. So assuming, 1 hold that i> 
against this applicant, dames MeKwen, it must be taken that tin- 
Hoard had proof by the applicant’s own admission, properly n 
ferred from his attitude before the Court. Of the various mat
ters of which he now contends there was no evidence. T is 
motion savours too much of the card up the sleeve, which is not. 
in my humble judgment, to he commended as a suitable weapon 
in the armoury of those who would forward moral reform.

The further point is taken in support of the motion that tin- 
board had no jurisdiction to make an order of transfer <>l 
I lesson 's saloon license) and the grant of the hotel license in 
respect of the Wright block “by one and the same order." .V 
to this, suffice it to say that as I read see. .'WO of the Municipal 
Act, it contemplates a change from a saloon license in respect 
of certain premises to an hotel license in respect of certain other 
premises—or, possibly, of the same premises if altered to -■<in
form to hotel requirements. This was what 1 lesson asked, and 
this was what was ordered by the board at the meeting nf De
cember 24, 1913.

I may add that, in my opinion, the course taken at the m <-t- 
ing of the hoard on January 13. 1914, would not have saved tin* 
situation if the order made on December 24. 1913. had been I 
invalid. But as I have upheld this latter order, I need sav 
nothing further as to the proceedings on the later date.

The motion is dismissed with costs to be paid by McEwen to 
Ilesson.

Application dismiss'
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Re HARRIS, a Solicitor.
Alberta Supreme Court, Harvey. Scott. Stuart, Heck, awl

Simmons, .1,1. April <$. 1014.
I. Sul.KHORS ( # I A—0)—StKIKIM; OFF FOR (WI NK—Sl HSI.gi 1 NT AITI.I 

CATION TO RESTORK TO ROM,.
In vumiidering tlic question of restoring to the rolls a solicitor whose 

name hail lieen stricken oil' hy order of the Court the Court will con
sider i a i the character of the charges which led to the disenrollnient. 

i b) the siilliciency of the punishment hy deprivation of the right to 
practise since the order was made. (<?) the restoration made to the 
parties who had complained. Id) the probability of the solicitor not 
olfending in the future.

| !!•' I*tike, 84 L.J.Q.B. 121. considered : lf< Solicitor. [1912] 1 K.IV 
802; and He Solicitor, 20 Times L.R. 354. referred to. |

Motion to restore to the roll of barristers and solicitors a 
solicitor whose name had been stricken oil* hy order of the Court. 

The order to restore was made. Hakvky, (ami Sri art, 
dissenting.
George II. Ross, K.C.. for the applicant.

/•'. Adams, for the Law Society.

IIakvky, C.J. (dissenting) :—This is an application by the 
solicitor for reinstatement. He was struck off the rolls by order 
of this Court in June. 11)11. The application upon which lie was 
struck off was founded on three separate transactions, each of 
which related to the improper use or retention of client’s money. 
In respect of one of these relating to one Reher an order was 
made for delivery and taxation of a hill of costs. In the other 
two the solicitor was found guilty of misconduct.

In the reasons given hy my brother Stuart concurred in by 
ill the other members of the Court except my brother Heck lie 
states that the facts of one case ( Balderson) indicate
sndi :i state of absolute moral obliquity that it becomes impossible to 
si\ that a solicitor who takes that position is a lit person to be a member 
"f mi honourable profession.

My brother Heck in his reasons sav.s:—
I !i» ie being two charges against him and lie having already on a pre- 

\ n- occasion been found guilty of serious misconduct thus shewing an 
li.ilntmil course of conduct unbecoming a solicitor. I concur in an order 
that be Is- struck olT the rolls.

ALTA.

S.C.
1914

Statement

Ufcrvey, C.J. 
«lissent Iiir)

!>■ I’ykt (1865), 34 L.J.Q.B. 121, was an application for 
v iiisiatement as a solicitor hy one who 20 years before bad been
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disbarred for acting both as a solicitor and a barrister in t\\ 
instances. The application was refused because he did not slicv 
tlmt hi* conduct and character have heen unimpeached and arc imimpe;i<-i 
able hy evidence of trustworthy person*, especially members of the pr> 
fess ion.

Cocklmni, C.J., at 123, sa.vs:—
On applications to strike an attorney off the roll, or to re admit a 

attorney under peculiar circumstances we ought to liear in mind that 
is not with regard to tin* individual himself or the punishment that I 
may have deservedly brought on himself that the circumstances are ; 
lie impiired into; we have a duty to perform to the suitors of the Coin 
ami not only to the suitors of the Court hut to the profession of the lav 
hy taking care that those permitted to practice in it are persons on who» 
integrity and honour reliance can lie placed. Nevertheless, I do not thin 
that rule should he so inexorable as that after a man has undergone a Ion 
period of exclusion and punishment and suffering that that carries wit 
it. if we are satislied that hi* conduct has ls*en such in the meantime 
to insure confidence in his character we might not either admit him 
the first instance or readmit him.

In the ease of a person guilty of only one act of iniscondm 
a shorter period of probation and a less amount of evidence - 
good eonduvt might justify a confident expectation of fiittu 
good conduct than in the ease of a person who has been guilt 
of repeated, if not habitual, misconduct.

It appears that this solicitor has been repeatedly before th > 
Court or its predecessor the Supreme Court of the North W« 
Territories, there being no less than four applications, excluait 
of flu- one on which he was struck off reported in the law report 
In 1897 /«V Harris, 9 Terr. L.R. 70, he was ordered to pay ov. r 
to a client the sum of $400 improperly retained, and in default 
of compliance with the order an application was authorized 
lie made to strike his name off the rolls.

In 1898 (AY Harris, Terr. L.R. 105). another applicate u 
was made against him and though an order to strike off w<> 
not made against him it was because an order that In* slum I 
repay had not been previously made. It appeared that he h 1 
been paid some $641.25 for costs of an action, in which an app< 1 
was entered, upon his giving his undertaking to repay t ■ 
amount in the event of the appeal succeeding. The appeal <h I 
succeed, hut he failed to repay the costs. The Court, for t! it 
reason, though refusing the order, refused the solicitor the eo- *



17 D.L.R. | Re Harris. 105

In 1006 (Re Harris, 3 W.L.R. 167), there was another appli- ALTA.
• ition which was refused, the solicitor being given the benefit s. C.
of tin- doubt on the evidence, but again because of the solicitor’s 1!>H
conduct without costs, and one of the Judges intimated that if re 
til-' eon diet of testimony had been between the solicitor and a Harris 

reputable person instead of between him and a convicted erim- n»r?ey c.j. 
iliaI. as it was lie would probably have reached a different con-

Again in 1910 (lit Harris, 2 A.L.R. 503), this solicitor was 
before the Court, and on that occasion was suspended from 
practice for a period.

In the case then before the Court it appears from the reasons 
uiveil in which all the Judges concurred that, not only was the 
•' Heitor guilty of wrongfully retaining clients’ money, but that 
in addition he had made false statements in his affidavit filed 
in answer to the application.

Notwithstanding all this, the Court took the most lenient view 
and instead of striking him off the roll merely suspended him 
fn-in practice for a further period, as it was the first time any 

i>. had been proved against him, in the hope that such suspen- 
simi would be a sufficient lesson to ensure his future good con-
• lii't In the face of that judgment made by this Court on 

1:,iu*ary 29. 1910, one month later a Mrs. Balderson consulted 
him as her solicitor about the payment of certain taxes, and he 
'"•vised her to pay them and to give to him the sum of $42 that 
la might pay the same. He failed to pay the taxes, and subse- 
Miieiitly refused to pay them or to return the money to her, and 
contended before this Court that his conduct was honest because

made some claim against her in respect of some other matter.
I' r that he was struck off the roll, there being also another com
plaint which, however, the majority of the Court did not fully 
consider, though it was considered sufficiently to satisfy all the 
members of the Court that in respect of it also he had been guilty 
•>’ misconduct.

I bus did he not only fail to justify the confidence in his
-■ iteration which the Court had ventured to shew by the 

mi' ic y of its judgment, but he even appears to have dis
regarded the spirit, if not the letter, of the judgment itself by 
dvising as a solicitor while under suspension.
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Haney, C.J. 
(dissenting)

On September l(i. 1913, Mr. Harris sent Mrs. Balderson her 
money which he had wrongfully kept for more than three year.-, 
and on the same day wrote to the secretary of the Law Soeieh 
advising him that he intended to apply for reinstatement. This 
Court was then sitting, and during the progress of that sittings 
an application was made which, however, was adjourned to il. 
next sittings in December, owing to the Law Society not beieg 
prepared to meet the application on such short notice.

On December 4. when the matter was again spoken to t 
was learned that the applicant had contented himself with sin 
ing the settlement of the eases for which he had been struck 
oft', and the Court declined to consider the application until 
notice was given to the other persons who in former proceedings 
before the Court and in complaints to the Law Society had 
shewn themselves to be interested, and the application was 
adjourned to December 15 for that purpose. On the furtlr-r 
hearing Mr. Harris produced evidence to shew that a few da\> 
prior to December 13 In* had made a settlement in respect a 
the >{<(>41.25 of costs in respect to which the Court said, n 

1898:—
He is an officer of this Court and ought, beyond all question, to Inu* 

carried out his undertaking and repaid the money long ago. The fa.-t# 
present no shadow of excuse or justification whatever for his not «hung -

There may he eleventh hour repentances, but there is no 
room for doubt that Mr. Harris settled this matter, not because 
lie had any desire to do what an honest man should do. lut 
because lie knew that in no other way could he he reinstated 
as a solicitor. His payment to Mrs. Balderson at the last mom at 

also indicates the same state of mind.

Mr. Harris has produced affidavits from several persons liv
ing in Lethbridge, where lie practised, who state that they luv' 
known him for many years and that he has a good reputation 
for honesty ami integrity. In view of the fact that all or must 
of the matters which I have heretofore mentioned relate to 
Lethbridge it is not surprising that I am unable to attach much 

value to any such recommendation.
By reason of the facts to which I have referred I find myself 

unable to conclude in the words of Cockburn, C.J.. that the
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solicitor's “conduct has lice» such as to insure confidence in his 
character.”

In concluding, 1 wish to note that the Law Society stren- 
uously oppose the application, indicating that in the opinion of 
the members of the profession his re-admission is undesirable, 
mid this opinion Cockhurn, C.J., points out is important. For
tunately for the credit of the profession there have been few 
applications to this Court to exercise its punitive powers against 
solicitors, but unfortunately for the present applicant there have 
In-ell more complaints against him brought before this Court 
than against all other solicitors over whom the Court has juris
diction, combined.

In my opinion the application should be dismissed, with costs.

Snitt, -I., concurred with Beck, •!.. in granting the appli
cation.

Stiwrt, d. (dissenting) :—My view of this application is that 
it has been made too soon and should not now be allowed. I 
think an allowance of the application would be inconsistent 
with the severity of the language used by the Court, written by 
myself. in striking the solicitor’s name off the rolls less than 
three years ago. Having said this, I can for my part see no 
reason to repeat my former fulmination. Neither do I think it 
•liiite fair to revive against the solicitor occurrences and appli
cations made against him many years ago, two of them sixteen 
■'nd seventeen years ago. which were then decided in his favour, 
merely because of some unfavourable observations then made 
by the Court. Surely the passing of that length of time with 
merely one unsuccessful attack upon him about the middle of 
tin period should be equal to oblivion. A revival of those old 
observations must rest upon a greater confidence in the absolute 
■"•curacy of human judgment on questions of morality than I 
at least entertain.

In the next place, 1 wish to say that 1 have always read with 
mum. degree of incredulity the expressions used in a number of 
the Knglish cases about solicitors who have been struck off the 
rolls exhibiting signs of repentance and of a determination to 
;,'l"l't a higher moral standard of action. They make me think

ALTA.

S. C.
1014

Hr
Harkis.

Harvey, C.J. 
(dissenting)

Stuart, J. 
(dissenting)
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at times of Pickwick and at times of Pecksniff. There is just 
a slight touch of the pharisaical about them. 1 should hesitate 
to sit solemnly in Court and scan the record for signs in a 
solicitor of fifty years of age of that spiritual change which 
is called repentance. Kveil if the anticipated change is merel.x 
to he a moral, as distinguished from a spiritual one, how is tie 
Court to discern the signs of such an inward reform? From tin- 
sphere of action in which a solicitor moves and is d tin 
solicitor in question has in the meantime been excluded. It 
upon being struck off the rolls, a solicitor retires to a farm 
and follows the plough or handles the hay-fork, you do not 
have any very excellent opportunity of discerning signs of 
repentance and reform. In reality all you can say is that s<> 
far as reported he has done nothing dishonourable in the mean 
time.

In the next place. I think it is improper to say that then 
is nothing in the way of discipline or punishment involved 
The jurisdiction of the Court to deal with these matters ha> 
long been called a “disciplinary” or “punitive” jurisdiction 
What does that mean if it does not mean that the Court is 
inflicting punishment and administering “discipline” with a 
view to some effect upon the conduct of the individual solicitor 
Are we to assume that discipline can never have any effect at 
all or that if the required effect is not produced by one infliction 
there must never be any hope or expectation of any good effect 
from a second and much severer infliction ? Even among men 
whose outward conduct is of the highest there would. I think, 
he found considerable unwillingness to have a revelation o' 
how much of it is superinduced by fear. And at this point 
1 may observe that the severity of my language in giving tin 
judgment of the majority of the Court in June, 1011. quit- 
apart from the resulting action, is, in my view, to be considered 
in one aspect as disciplinary in the way of stern rebuke and not 
as an infallible, permanent and irrevocable moral judgment 
which has raised forever an impassable barrier. The Olympian 
thunder consigned the solicitor, in my opinion, not to an inferno 
but to a purgatorio. A return to the pure and rarifled air o 
what is no doubt, to him, almost a paradise, is not eternall>

6
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shut off. The return, while not impossible, ought of course not ALTA, 

to be too easy. s.C.
Facilis descensus A verni
Noetes at que dies patet atri janua Ditia j^K
Sed revocare graduni auperasque evadere ad auras Harris.
1I<m- opus, hie labour est. “~"

Stuart. J.
I hope I may be pardoned my confusion of pagan and Christian (diawnting) 
eschatology.

I do not wish by an appearance of inconsiderate cynicism to 
depreciate the importance of the sacred duty imposed upon this 
Court of insisting upon honourable conduct among its officers. 
Rut 1 would observe that other people beside Mr. Harris go 
astray: lf< Blaylock, lti Ü.L.R. 487.

To my personal knowledge also, the present solicitor was 
made the object of an attack by a motion to strike off the 
rolls by a Bencher of the Society some years ago upon the mast 
frivolous grounds, when a more careful enquiry would have 
revealed the truth, and when the facts and the truth lay recorded 
in a document resting in the office of that Bencher himself. 
And. in opposition to this very application an attempt was 
made to resuscitate another old matter about a receivership, 
and to catch the solicitor in something wrong. Upon examina
tion. the matter turns out to be a mare’s nest. These two latter 
cases are clear examples, to my mind, of the well-known result 
of giving a dog a bad name.

The solicitor has practically made an appeal for mercy and 
has asked to be the exercise once more of the only
vailing in which he is qualified and able to earn a living. In 
vi' \v of the gravity of his offence, I think the punishment should 
continue, that a refusal at present will serve to burn into the 
mind of the solicitor a realization of what is demanded of him, 
and that he .should endure with fortitude the passing of. say, 
another year, when, if nothing dishonourable is reported in the 
meantime, lie might be restored to the rolls.

I conclude by expressing my firm belief, arising out of cer- 
! a in memories of the past. that, had Mr. Harris l>een the happy 
possessor of more attractive qualities in social life, bis sins 
w<mld have been considered in many cases as peccadilloes, and

D2C
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ALTA, would have met with a tenderer judgment at the hands of .<11 
s. c. concerned.
1914

Reck, .). :—This is an application hy Harris for the rest<< 
Harris. ation of his name on the roll of barristers and solicitors.

Bcok J He was struck off the mil of barristers and solicitors 1
order of this Court made at the sittings held in June, 1911 
The complaints against him upon which the application of tin* 
Law Society was based were three—one hy one Thomas I. 
Davies : another hy one Mrs. Balderson, the third hy one W. II 
Reher. The I*(In r matter was finally disposed of at the previous 
sittings of the Court held in March. 1911, by an order directing 
Harris to deliver a hill of costs and referring it to taxation.

In the Balder son matter, Mr. Justice Stuart, in giving 
reasons for judgment, in which the Chief Justice and Scott and 
Simmons, JJ., concurred, looked upon the matter as a very 
grave one, so grave as to leave no course open to the Court hut 
to remove the name of Harris from the roll. These members <<!' 
the Court expressed an opinion in the Davies matter similar 
to my own. T myself expressed the opinion that the circum
stances of the latter case justified a suspension for a consider
able period, and. while being disinclined to take so serious a 
view as my brother Judges, of the Bald ergon matter, felt eon- 
strained, in view of both the offences established to concur in 
the order striking the name of the offender off the rolls.

The present application for reinstatement came before the 
Court first during the sittings in September, 1913; again in 
December, 1913; again in January, 1914, and finally during the 
present sittings. The Law Society has thus had the amplest 
opportunity of investigating and controverting, if it could he 
done, the evidence adduced by the applicant and of producing 
such evidence as could be obtained by way of answer to the 
application.

The material before us shews that the applicant since his 
• disen roll ment has not attempted to practise as a barrister <»r 

solicitor. It also shews—what certainly is, though not of pane 
mount, yet is, of very great importance—that every person <n 
whose behalf any well-founded complaint had at any time in
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tin- past been made against the applicant has been settled with, 
ami in most eases lias expressed himself as Imping that the 
applicant will succeed in his present application.

In relation to the Ifeber matter, an affidavit by Relier is 
filed in which he says that Harris has settled all matters in 
difference to his entire satisfaction, and says that if he is 
reinstated it is his intention to employ him as his solicitor.

In the Bnlderaon matter, it was the conduct of the present 
applicant, not the non-payment of the sum of money involved, 
that impressed the majority of the Court so unfavourably. The 
money has, however, since been paid.

In relation to the Durits matter, an affidavit by Davies is 
filed in which lie says that the money involved—something 
between eight and nine hundred dollars—has in part been paid, 
and as to the balance secured to his entire satisfaction, and he 
respectfully asks the Court to reinstate the a " ant.

Mr. ( onybeare. K.C.. a practitioner of many years’ standing 
in the locality in which the applicant has also resided for many 
years, gave the applicant the following letter :—

Letliliriilge. December Ilf. 1913. Mr. ('. !•". Harris. U'tlihridge; Dear 
Sn Kindly inform the Honourable Court ni bane on the return of your 
api'lii'Siion for reinstatement on Monday next, that you have made satia- 

\ arrangements with me for the return of tin* full amount of the 
iimm-x paid you on account of the undertaking of Harris & Hume in the 
in.oil ni' tlie costs in l‘at ton v. Alberta Kail ira y <(■ Coal Co., and also that 
I miii pl.ased as well as satisfied with your present action in the matter.

\ "ii are at liberty to inform the Court that I do not know of any 
"in i'il to your being reinstated. <hi the contrary. I do sincerely hope 
y--it will -.ucceed in your application, and that you will have an opportunity 
t" ii the successful and honourable practice of your profession. C. K. I\ 
< O Wilt : A RE.

A number of affidavits, by other persons who have known 
the applicant for years, and who reside in the same locality, 
in which confidence is expressed in him, and the hope that he 
will he reinstated.

ALTA.

8. C. 
1914

TST

In view of the foregoing, it seems to me that we have but 
two igestions to consider, namely, (1) has the applicant been 
sul’iivieiitly punished for his past offences? and (2) if he has, 
;ire the circumstances such that we have confidence that he 
w Ii not offend in the future?

83



Dominion Law Reports. 117 MR

The opinion of Cockburn, C.J., quoted h y my brother in- 
Chief Justice (hi Pyke (1865), 34 L.J.tj.B. 121), I am qi t.- 
ready to accept in the sense in which it seems to me he muM 
have intended it. I think that, either by a slip of himself <>i o: 
the reporter, something has been dropped out—that he did t 
mean to exclude absolutely from consideration 
tin- individual himself or tin* punishment that la* may have desen- 
brought on himself.

That what he intended was:—
We ought to bear in mind that it is not—only or chiefly—with i* | 

to the individual himself or the punishment that he may have desen !l> 
brought upon himself that the circumstances are to la* inquired into «■,. 
have a duty to perfoim to the suitors, etc.

In any case, when considering the question of reinstates nt 
it is obviously a necessity of .justice that the character of » lie 
charges which led to the disenrollmeut should be enquired into 
and fairly judged-

The Chief Justice recalls a number of applications mad- to 
disenroll the present applicant.

1. he Harris d* Hume, 3 Terr. L.R. 70.
The Territorial Court, consisting of Richardson, Rouleau. 

Wet more, and Scott, JJ., made an order that Harris pay ^Jihi 
—moneys received by him on behalf of the applicant dieu > 
to the registrar of the Court within a time limited by the order 
and that in default his name should be struck oil' the roll It 
was said that this was in accordance with the Ontario prie tie. 
as laid down in he Rndgman (1804), 16 P.R. (Ont.) 232. Id- 
ing

The Court will, however, reserve to itself the right to depart ■ m 
such practice under special circumstances ami in very aggravated ca>.

Evidently the Court was not of opinion that in the case h. i- 
them there was either any special circumstances or any ery 
aggravated circumstances.

Evidently, too, the money was paid by Harris in accord.uur 
with the order; for, as far as appears, nothing further was -ver 
heard of the matter. This was over thirteen years ago-

Vndcr these circumstances I think we may well leav. this 
case quite out of consideration.

2. hi Harris (So. 2), 3 Terr. L.R. 105.
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Harris was solicitor for one Patton in an action against the 
Alberta Railway & Coal Co. The plaintiff recovered judgment.

I Th.' defendant company appealed. An order was made staying
I proceedings on certain terms, amongst others, that no execution
I should issue for the plaintiff's costs in the action (which had
1 h. , h taxed at $641.32) until after the expiration of five days 
| after the plaintiff’s solicitors (Harris and his partner) should
I have given to the defendants their personal undertaking to pay
1 to the defendants these costs in the event of the defendants
1 succeeding in the action.

The undertaking was given expressed to repay “when
1 directed." and the costs paid to Harris’ firm.

The company ultimately succeeded and demanded repay- 
1 ment of the costs. A direction to pay was made by a Judge; it
1 was not complied with. A motion was made to suspend or dis- 
E enroll. The Court held that Harris could not he attached, unless 
% mi order—and the “direction” was not such an order—were
E first made for payment. The Court also held that the statutory
1 punitive powers of the Court did not authorize suspension or 
gg diseiimlhnent for breach of such an undertaking.

Mr. Justice Wetmore in giving the judgment of the Court j said i Terr. L.R. 110) :—

ALTA.

8. C.
1914

Re
Harris.

1 mu nf opinion tlmt tin* default in paying over moneys received by 
• "Locate for which punishment is provided for in see. 1ft (of the Legal

■ l'i"i "inii Ordinance) is for default iu paying over moneys which from
■ tin' i n fact in itself that the advocate received them were required to he
1 l-ni'l mer—for failing to pay over moneys which the advocate received,

. 1-,/ i,. l,r used by him nl nil. but to he paid over to some third person,
■ it', fur instance, to his client. The provision doc# not apply to money»
■ "'/in / the ml men lr liml the right when received to use for his own benefit,

\'.n il„ v, moneys were not /mill to Mr. Harris to be put away ami kept
uni heil by him unlil the appeal was decided. They were yiren to him

I i,f I,, used; they were ordered to be yiren lo him under the belief that
I" lui il he was entitled to them for his own purposes and lo had the

1 riyhi h, use them immediately on receiving them.

I' may lie accepted as a fact that the defendant company did 
not pursue the matter further with the view of procuring an 

■ attachment ; for we have heard of no such proceedings, and it
S Is in connection with this affair that the letter of Mr. Conybeare,

K < already <|uoted, was written.
a—17 D.I..R,
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ALTA. 'riu1 affair thru is hy no means as serious a one as at first siL-lit
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would appear.
Hi Hums, :i W.L.K. H>7.

ItK
Harhih.

Tills was an application to susp<‘ii<l or disenroll.
The Court dismissed the application after a careful consul r

ation and analysis of the evidence; and (a Court of live me u 
hers) unanimously found Unit tin chargt wits not established

Why, in view of this decision, should adverst com mud «/#■</( 
a mit mss against Harris, with the result that the witness v.is 
not believed, lie ground for looking upon tin1 result as one to 
Harris’ disadvantage, 1 cannot see.

4. lii (\ F. Harris (Jan. 2D, 1!U0), 2 A.L.R. f><M.
Harris was suspended hy the Judge hr low on the 2nd Her, 

her. The; Court suspended him until the end of the sittings •>: 
the Court next after long vacation.
At which sittings such further disposition of the application will he 
ns shall seem proper, leave being reserved to either party t" apply at -iieli 
sittings, and it living a condition to any order terminating the suspension 
that it he shewn that tin* solicitor has paid to the Vardston Mercantile 
< o. |,td.. the sum of being the balance of their moneys still in Iim
hands, and to the Law Society their costs of the application.

The amount involved was, it appears, quite small. I under
stand that this amount and the costs were both paid, and ila- 
suspension removed at the conclusion of the sittings ol the < "url 
in September, 1910.

Reasons for the order were given hy the present Chief Justice. 
On eontlieting allidavits lie finds some facts alleged hy Harris to 
be disproved, lie expresses the opinion that he should he struck 
off the mil. The majority of the Court, however, thought that 
suspension was sufficient. They would, 1 think, have agreed to 
diseiirollment if they had thought Harris to have been guilt) of 
wilful and corrupt perjury.

For my part, 1 think that Harris was amply punished for tin 
offence established against him in that application.

1 now revert to the matters of complaint upon which tin- 
order for diseiirollment of June 17, 1911, was made.

Only the Davies and Halderson matters call for comment
In the Davies matter it seemed, and still seems to me, that 

suspension for a time would have sufficed, and the rest ol the 
Court took no stronger view.
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In tin- halricruon matter I In* t'iicts briefly were : that Mrs. 
It.ilil, ismi paid to Harris (who was thru under suspension) 4-4*2. 
ih . \.if‘t amount (nothing bring paid for costs) necessary to pay 
luxes on certain lands owned by her. This money was paid and 
m. ived expressly for this purpose. Harris, claiming that Mrs. 
|;,i|i|itsoii owed him 4*1011 on account of one Harrison, decided 
to retain the .-M2, and did so.

My own view of the llaldirson matter was expressed as fol-

I miii disinclined to taka* mo severe ii view of this vane ns tlie other 
iiiviiiIh'is of the Court. The amount involved is hiiiuII. The applicant 

i- in he a person of liait reputation, t'irvnmstunces atTording not
iilinition lint Home excuse are set up though denied. 'I’he solicitor's 

I-i-ii-nee in this ground of excuse as a justification, though ipiite un 
11 h.ihie. Inis that element of the absence of hypocrisy about it tliat leads 
in.' I., look upon it rattier as an extenuation than an aggravation of his 
..'' n. Were the ease an isolated one I should lie in favour of suspending 
uni ili-harring the solicitor. There lieing. however, two charges against 
him and lie having already on a previous occasion lieen found guilty of 
-••ii..iis misconduct thus shewing an habitual course of conduct unhevom- 
mi solicitor. I concur in an order that lie lie struck off the rolls.

I Imvc never fdt inclined to lake any severer view of Harris’ 
conduct than I then expressed. On the contrary, having now. 
with some more care, considered the earlier matters raised 
against him. I should eliminate the words “thus shewing an 
Italniual course of conduct.”

Mr. .Justice Stuart, who gave reasons, with which the other 
members of the Court, except myself, concurred, says :

I tact that Mr. Harris reiterates again and again his Indicf that 
In- had a right to take his client's money with a direction and upon a 
I"1 '■ b\ himself to apply it in a particular way and then to retain it
,M| .... . her reason personal to himself and to refuse to so apply it. indi-

1 '■ i" mx mind such a state of absolute moral ohliipiity that it liecoimi 
nii|Mi-.sihlc to say that a solicitor who takes that position is a lit person 
1,1 a member of an honourable profession.

I think it must he admitted that we are all liable at times 
to mak, use of or accept expressions which at other moments we 
should be glad had taken milder forms. There are those </#//' 
" •' malum boninn tl bo mini mol mu, and even when, as here. 
H""' i* ii" question hut that the act in question is malum, differ
ent people will take different views of its gravity—differences

ALTA.

8. C.
1914

II RK
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ciples, wliich it is useless to discuss.
In lie a Solicitor, [1912] 1 K.B. 902, a solicitor found g

Ri
Harris.

of professional misconduct, including champerty—two oui 
three Judges finding that the solicitor had in the proceed sr.-
perjured himself—was punished, not by disenrollment, hu .y 
suspension, for 12 months, and an order that he pay the cos uf 
the enquiry before the committee of the Law Society, an <*! 
the motion.

In A'/ a Solicitin' (1913), 29 Times L.R. 3.»4. tin- oil 
charged was similar, but admittedly there was no perjury on tlie 
part of the solicitor, the Court thought it was sufficient to oi.br 
the solicitor to pay the costs of the proceedings.

Looking at the applicant’s history, it seems to me that his 
past has not been shewn to Ik* nearly as bad as at first si g it 
might be thought to be, nor, consequently, the inference that uy 
specially long time will be required for repentance and the !• l in
ing of a fixed intention not to offend again. So far as the appli
cant himself is concerned he has, in my opinion, been an ply 
punished ; he has already been off the rolls for nearly t ne 
years. So far as the profession and the public are concei i. 
in view of the length of time the applicant has been diseur* •<!. 
of the favourable recommendations of the applicant from va -is 
sources and the evidence, which is not denied, that since lib Is- 
enrollment he has not practised as a solicitor for reward, mi 
in favour of restoring the applicant to the rolls.

1 would order Harris to pay the Law Society’s costs the 
application, but not as a condition precedent to reinstatem*

Simmons, J. Simmons, J., concurred with Reck, J.

Order to rest>
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LEIGHTON v B.C. ELECTRIC R. CO B. C.

/. ihsh Columbia Supreme Court, Macdonaltl. ./. March 2(1. I HI 4. S. C.
' lil-uKATlOXS AXII t'OMI'AXIKH (| IV F—1(M1)—LlABIUTIKH—KoB TOUT 1914 

STATCTOKY kxkmption.
When* am electric ruilwav company in given authority by statute 

It « . -tatutvs 1 Slid, cli. 55) to construct, operate nml maintain electric 
■ 'll-.-, power-houses, generating plants, ami such other appliances 

mmI conveniences as are necessary and proper for the generating of 
!<rt rich y or electric power, the erection of a power-house pursuant 

-iirli statute does not render the company liable, apart from any 
-t.iiiitory ri'-'lit to compensation, for damages to an ad joining owner 
'loin the resulting noise and vibration, except upon proof of negli-

\ London \. Truman, 11 App. ('as. 45: and Metropolitan v. Ilill. (»
\|.|>. i ns, 1!>3. referred to; Demcrara v. While. [19071 A.C. 330.

-iinguished; (leddin v. Ilann Itcncrroir, 3 App. ('as. 430. applied.)

Action' by an adjoining owner against an electric railway statement 
company in damages and for an injunction for alleged nuisance 
in erecting and maintaining an electric powerhouse, the defence 
being statutory authority to maintain and the absence of any 
statutory right to compensation.

The action was dismissed.
W /»’. .1. Ititchir, K.C., and ./. (1. (ribson, for the plaintiff.
Il II. liobertsnn, and (>. Duncan. for the defendant.

Machonai.i», -I. : -Plaintiff owned and occupied a house and Macdonald,,t. 
lot on Karl’s road, in the municipality of South Vancouver. In 
tin year 1012 defendant erected a power-house on a lot adjoining 
mi , property of the plaintiff, and installed therein the usual 
mu inery necessary in carrying on its business. The machinery 
li;iv since that time, been operated continuously, and occasioned 
a grv.it deal of noise and vibration. Plaintiff alleged she had 
siill. i' l therefrom, and this action Is for damages on account of 
mi nuisance and for an injunction.

At the close of the plaintiff’s case the defendant applied for 
11 dismissal of the action, on the ground that, in any event, there 
"il,s ii * legal liability. I reserved my decision upon this applica
tion. :nI left the question to the jury as to whether a nuisance 
i : ui fact been created, and they found in favour of the plain- 
tib ml assessed the damages at $500. They did not allow any 

i i . s for alleged trespass upon plaintiff’s property by defen- 
m hiring the construction of the power-house. Not withstand-
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iug the finding of tin* jury, tin- defendant seeks to avoid li. 
it y <m the ground that, as a matter of law. even if a nuis. , 
arose owing to the operation of the machinery in the power-h" iv. 
still it is protected by statutory authority and not liable in d,nu
ages or otherwise.

Defendant company lias acquired all the property. ii_ n 
contracts, privileges, and franchise of the Consolidated R t 
Light Co., under the provisions of the Consolidated Railway ni 
Light Co. Act, eh. 55, statutes of B.C. 1896. The defenuiiit 
company is authorized by sec. 33 of such Act to construct, n,.iin 
tain, complete, and operate a street railway in the munieip ility 
of South Vancouver, along such road or roads as might be sp-ri- 
tied by such municipality, and to “supply electricity for ! . 
ing. beating, and other purposes, and maintain and construct 
all necessary buildings, appliances and conveniences connoted 
therewith.” The municipality has passed a by-law to comply 
with this section.

Then, by sec. 4:1 of the Act, the company is given authority 
to construct, operate and maintain electric works, power-house», 
generating plants, and such other appliances and eon vein uee> 
as are necessary and proper for the generating of electricity e: 
electric power.

in my opinion, the construction of the power-house aud instill- ; 
hit ion of the machinery was a necessary and usual course to I* 
adopted by tin* defendant company in carrying on its business
It had power to purchase land and utilize it in any m mis
ant horized by the statute, provided that such utilization v - ! 
carried out in a negligent manner.

I think the whole question to be determined is whetln r tit 
principle decided in London, Brighton d' Sonlli Coast li. < » ' 
Truman ( 1885), 11 App. Cas. 45, 55 L.J.Ch. 354, is to he applied, 
whether the defendant company is liable, following the judirmeii: 
in Metropolitan Asylum District V. Hill (1881), (i App. Cas V1 
50 L.J.Q.B. 353. The distinction between a railway compiw,1 
which had a statutory power under an Act to create a iiukiiu* | 
and other bodies which had no such statutory power, is sin- mi 
these two decisions.

The plaintiff contends that the judgment in Dane ram El
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irii ('<>. Ltd. v. White, [1907] A.f\ 880, 70 L.J.IVC. .">4, is appli
cable to the facte in this vase, so as to render the defendant 
liable. It appears to me, however, that the facts are so dissimi
lar tu those in the present ease that the judgment does not assist 
the plaintiff. The Demerara Electric Co. was operating under 
two authorities, one being a “lighting order,” conferring the 
exclusive right to supply power, subject to the condition that 
nothing in such order should exonerate the company from any 
action for nuisance. The other authority obtained by the com
pany at the same time was a license to operate tramways in the 
city of Georgetown, but the condition imposed by the lighting 
order was not repeated in such license. The company sought 
through this omission to escape liability for a nuisance to a 
neighbouring owner, created by the operation of the machinery 
in its power-house. This was somewhat similar to the present 
ease, hut the Privy Council held that the company was con
trolled by the terms of the lighting order. Lord Macnaghten, in 
delivering the judgment of the Court | in [1907] A.C. at 885],

B C.

s. c.
1914

I.K1UHTON

BC.
Ei.kctric 
R. Co.

Mac donald, J.

It appears to their Lordships, however, impossible to infer from this 
liministanee that in connection with one of the two main purposes for 
which electricity was required by the appellants they are by implication 
reliev'd from an obligation imposed by a contemporaneous instrument, and 
accepted by them as applying to the production of electricity for every 
purpose, motive power as well as lighting and heating.

It is to lie liorne in mind that Hamm<rsmith It. Co. v. Brand 
lsb9 . L.R. 4 ILL. 171. 88 L.J.Q.B. 265, had been decided prior 

to tin passage of the Consolidated Railway Companies Act 
1 !>!*•, . .»!• Viet. eh. 55. The legislature in granting powers and 
privileges to this railway company is assumed to have taken 
into consideration the effect of this decision. Cairns, L.J., in 
that case decided that it would he a lepugnant and absurd piece 
ol legislation to authorize by statute a thing to be done, and at 
tin same time leave it to be restrained by injunction. Authority 
Unis having been given to the company by the legislature, which 
is supreme, I do not consider that any actionable wrong has been 
committed by the defendant company. The principle upon 

|"'l'"‘!i "" right exists is referred to by Lord liatherley in (!<ddix
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v. I'roprictow of lia mi Hntcrvoir (1878). :i App. Cas. 4:iu 
418 :—

If a cum puny in the position of tin- defendant*, there ('rack mil \ .( 
potation of The!fortl, L.R. 4 C.P. (1211. Inis done nothing hut that whi 
the Act authorized—nay. in a sense may lie said to have directed—and i 
the damage which arises therefrom is not. owing to any negligence on t 
part of the company in the mode of executing or carrying into effect i 
powers given by the Act. then the person who is injuriously affected 
that which has been done, must either find in the Act of Parliament son 
thing which gives him compensation, or lie must he content to Ik* deprh 
of that compensation, because there has been nothing done which is inn 
si stent with the powers conferred by the Act. and with the proper exeeiit 
of those powers.

I <tiu of opinion that the only ground upon which tin* def< 
(hint could be held liable would he that the power-house \\ s 
constructed in a negligent manner, or that the machinery t lier- n 
was operated so negligently as to do damage to the i 1

It is admitted on that part of tin* plaintiff that there was n 
negligence in the installation of the machinery in the power-hous 
or in its operation. It was. however, contended that the power 
house was unnecessarily located in too close proximity to i ■ 
plaintiff’s residence, lint the statute not g placed any 
restriction on the defendant company as to the location of its 
power-house, it was entitled to exercise its own discretion in 
selecting a suitable site for that purpose. If a lot had been chosen 
with no house adjoining, then the owner of the adjoining t 
would, according to the contention of the in this act in
be entitled to complain on account of the depreciation in 
value of the property, through the construction and opérai >n 

of a power-house. The statute not having afforded any rein* 
as defendant acted within its legal rights, plaintiff cam t 
succeed. The action is dismissed with costs.

Action " me (I1

0
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05



17 D L.K. | Dohnian v. (.'rapper. 121

DORNIAN v. CRAPPER SASK
sankatchciran Nuinane Court, liroicn, ./. March !>. 1014.

1 I.WDl.OKI» AXII TENANT ( 6 I—2)—ATTORNMENT CL A IMF IX SALK AGREE

Au attornment clause in an agreement for the sale of land whereby 
ilie amount of rent payable on the “crop payment" plan should be a 
\early rental eouivalent to and applicable in satisfaction of the instill
... . of principal and interest will be valid and support a distress
lhereunder where the share of the crop stipulated, namely, one-half, 
would not lie an unreasonable rent.

' taster v. Musk, 17 W.L.K. 174: and /nilcpnnlcnl Lumber Co. v.
Ihii i<l. |H W.L.R. 387. applied; see also as to such stipulations. Hall 

\\ elman. 13 D.L.R. 17. |
I I Mil II I $ I A—2) — SlFFICIKXCV OF (OVPLIXG WITH COMHTIOX.

\ tender of an overdue instalment on the purchase-price of land 
under the "crop payment" plan is vitiated if coupled with an unreason
able condition.

I II Mil I MORTGAGE I 6 VI —53 I—ExVKNKIVK HEIZI'RE—( 'OXCIKKKNT DIS
TRESS FOR HKXT HK(THKl) BY CI I ATT I I MORTOAliK,

Where a creditor, holding two distinct securities against his debtor.
by an attornment clause in the contract of sale and also by a 

hat tel mortgage against specific goods, concurrently makes seizure 
under both, one of the seizures may be declared oppressive and illegal.
" lien he knew or should have discovered I a I that his protection was 
ample without the double process, and (ft) that serious inconvenience 
ind loss would ensue to the debtor.

4 Damages i 6 III K 1—210)—Illegal distress—(Jiwnti m.
rhe damages assessable to a debtor whose chattels are wrongfully 

-' i/eil and sold are based, not upon the price obtained at the forced 
- île, Imt upon the actual value of the property so taken.

S. C.
1014

Action in damages for alleged wrongful or excessive seizure statement 
of liattels under it chattel mortgage collateral to an attornment 
i ms.' in a land purchase contract payable on the “crop pay-
iii-nt " plan.

•lodgment was given for the plaintiff in respect of the seizure 
at. ! for the defendant on his counterclaim and on other issues.

/ IV. Turnbull, for the plaintiff.
/ . T. Turnbull, for the defendant.

1 îrowx, J. :—The plaintiff in this case impressed me as being Brown. ,1. 
intelligent man. and quite capable of fully appreciating what 

I' 's doing when he entered into the contraet in question. He 
a nits that the more important features of the contract were 

I at the time, and lie seems to have clearly understood 
>' purport. There was nothing said or done by the defendant
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or any of his agents that was not perfectly open and above
board; and under these circumstances I do not see how it <• ,i 
be contended that the plaintiff can escape from the consequent s 
of his bargain. The plaintiff admits that he understood that th 
$500 wliieh was paid in cash before the execution of the form il 
contract was to lie regarded as a cash payment, and that Lit* 
balance of the purchase-price was to be paid in crop payment - 
There is. however, not only this admission on the part of tit- 
plaintiff, but all the evidence points in the same way. The 
receipt and cheque given in connection with that payment, ami 
the very fact of the payment having been made at the time it 
was. shew this to have been the intention of the parties. The 
failure to acknowledge receipt of this money in the contract its-li 
was a mere omission ; and when the defendant and his agent. 
Mr. MeColl, stated that this amount would be credited, all th. v 

could have meant was that there would be due credit given <»n 
the agreement for this cash payment. It was never cont* n- 
plated, nor was it understood by any of the parties, that this 
$500 was, as contended for by counsel on behalf of the plaintiff, 
to Ik* credited on and deducted from the share of the crop to 
which the defendant would be entitled in the fall of 101 3. The 
amount of grain grown on the place during the year 1913 u is, 
according to the thresher’s certificate, which I accept as th- 
best evidence, 1,167 bushels of wheat and 4,380 bushels of oats. 
Under the contract the defendant was entitled to have one-half 
in kind of this grain delivered at the elevator at Balgunie in his 
name. The plaintiff, instead of so delivering the grain, as lit* 
knew he should have done, had at the time of the seizure her. in 
after referred to, sold all the wheat except some 1»>7 bush.•Is. 
which were apparently retained for seed, and practically one- 
half of the oats, converting the proceeds to his own use. and not 
making any attempt to keep any record of the quantity of v • t 
or oats so sold or the price obtained for tbe same, as a person 
would be expected to do who honestly intended to account for 
the grain. In doing as he did, the plaintiff committed a flagrant 
violation of the terms of the contract, and left himself linbl- to 
action on the part of tbe defendant, botb under the attorn -nt 
clause of the contract and under the chattel mortgage. I find
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tin* market value of tin* wheat at the time it was sold, and the 
juin* which the defendant might reasonably expect to have 
realized if he had sold it himself, to he 70 cents per bushel, or. 
for a total of .183i/o bushels, his share of the wheat. $408.41. The 
defendant got 2,323 bushels of oats off the premises, but of this 
iininunt one hundred bushels had been left by the defendant on 
the | ire mises from the preceding year, thus leaving 2,223 bushels 
obtained from the crop of 1913. lie was entitled to 2,190 bushels 
as his half share of the oats, so that he took 33 bushels more than 
tin- half share, and must of course account to the plaintiff for 
that amount. The price which the defendant realized for the 
oats was practically 21 cents per bushel, making the total for the 
• !3 bushels $8.25. This, deducted from $408.41, leaves $400.20 
as the amount which the defendant would be entitled to from the 
proceeds of the crop as his share, after crediting the oats sold. 
Ibit the plaintiff was to deliver the grain at the elevator, and the 
defendant will he allowed to offset his reasonable expenses for 
hauling 2,223 bushels of oats to the elevator, which I fix at 11 j 
cents per bushel, being the price allowed under the Thresher's 
bien Act. R.S.S. 1909, eh. 112. and making a total of $33.34. 
This, added to the $400.20, makes $433.14. The plaintiff had 
paid the defendant $11.20, which, deducted from $433.54, leaves 
*>2.34. So that, apart from expenses in connection with the 
s* i/ure and sale, the total amount to which the defendant was 
entitled after crediting the proceeds of the oats, was $382.34.

Counsel for the defendant stated during the course of the 
argument, and in my judgment it was quite proper that he 
should do so, that the defendant would not rely on tin* acceler
ation clause of the contract to assist him. So, then, it is not 
necessary that I should consider that phase of the matter at all. 
Tin* contract contains the customary attornment clause, in 
which it is provided that the amount of rent payable shall be 
tin* equivalent of the instalment of principal and interest fall
ing due each year—in this case one-half of the crop. This is a 
\;did attornment clause, and the amount of rent would not he 
unreasonable; in fact, during the year 1913, it would lie very 
little more than enough to pay the interest. See Foster v. Moss, 
1' W.h.R. 174; Independent Lumber do. v. David, 19 W.L.R.

SASK
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Brown, J.
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The plaintiff also at the time of the execution of the contra' 
gave the defendant, by way of collateral and additional security 
a chattel mortgage on a large proportion of his chattels, (hi 
November 24, the defendant, acting under the attornment clau> 
of the contract, and also under the chattel mortgage, made 
seizure of practically all the goods and chattels which the plan 
tiff owned or had on his premises, except his household effect 
and including all the oat.s above referred to. The oats wei 
hauled to market and sold as already indicated. The defend.n 
very shortly after the seizure conveyed the goods seized, except 
ing the grain, to a neighbouring farm, which was owned an i 
operated by the defendant, and later on, and before any sale 
the goods, the defendant abandoned his seizure under the atton 
ment clause of the contract and proceeded to realize solely uml r 
the chattel mortgage. Some of the goods so seized were return. I 
to the plaintiff's premises lie fore the sale; others, which w< 
not sold, were retained until after the sale, and as to certain 
others there is no satisfactory evidence that they have ever be. i 
returned, although not sold. It is contended on behalf of ti- 
plaintiff, and there is some evidence to that effect, that the plain 
tiff tendered the defendant the full amount due him prior to 

the sale. I find, however, that this contention is not support'd 
by the evidence; that whatever tender was made was a condi 
tional one, the condition being that the defendant should pay i . 
thresher’s bill for threshing the grain, and which, according to 

the evidence, would be almost as much as the sum of money tint 
was so tendered. At the time of the seizure the defendant kin \. 
or could readily have learned, the quantity of grain to wh 
he was entitled and the market value thereof. There was no 

necessity for haste on his part so far as anything outside of ; v 
grain was concerned, because he had security in his chattel mo;-! 

gage which amply protected him. He could have marketed his 
share of the oats, and by so doing he would readily have dis
covered that the balance due him was in the <»f
$382.34; and for the purpose of deciding the several points 
raised in connection with the seizure and sale of the chattels I 
will therefore assume that the defendant knew that the ah ve 
sum was the amount to which he was entitled. The follow ng

72167083
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goods, in addition to the grain, were seized and taken from the 
plaintiff's premises and possession : one hlaek gelding, three hay 
gi ldings, one hay mare, two two-year-old colts, two spring volts, 
three cows, one yearling heifer, one yearling hull, two calves. 
11 pigs, one hinder, one disc drill, two liain waggons, one gang 
plow, one disc harrow, one drag harrow, one buggy, two hay
racks. one bobsleigh, harness, forks, pails, and some other trilling 
articles. Some of these articles are not referred to in the plead
ings at all. hut 1 will allow any amendment that may he neces
sary to include them. Even at a forced sale—and I am hound 
to value the articles on that basis—a reasonable valuation of 
said goods and chattels, including also the wheat which was left 
mi the premises, 1 find would he $1,64"). On December 11. the 
following articles were sold under the powers contained in the 
chattel mortgage, and realized the amounts set opposite them 
respectively :—

I hay gelding

I Mack 
I hay marc 
I spring colt 
I
I red cow

spring calves.

#02 00 
05 00

4 2 00 
20 00

Dorman 

Crapper.

XII of these chattels so sold were covered by the chattel mort
gage. excepting one spring colt. It was not included in the mort
gage. and the defendant had no authority or right to.sell it under 
tin mortgage, as he purported to do. Apart from the chattels 
su sold, I find that the balance of the goods seized were returned 
to tin- plaintiff, except the following:—

I disc harrow, value 
I drag harrow, "
- hay racks.
I iMilisIcigh,

In all...........

#30 00 
30 00 
24 (Ml 
40 00

#124 (Ml
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There is no satisfactory evidence that these articles have • r 
been returned, and the only evidence of their value is that •: 
the plaintiff himself as set out opposite each of the said arti • s 
respectively, and which valuation I accept.

The defendant incurred certain costs in connection with the 
seizure and sale of the said goods, a considerable part of which 
is not chargeable to the plaintiff in any event. The only rusts 
which I will allow are as follows:—

Harwood. Dec. II. railway fare ami livery................ #3 50
“ CnrmniHMinn on sale to extent of, say,
#440 ......................................................................... 13 20

Koch, moving stock and earing for same (#22 chgd.) 15 00
la‘h. care of stock ......................................................... 10 00
Donnelly, the man in possession................................. 15 00

Total ......................................... #50 70

This amount, when added to the $382.34, makes $4d!U>4. 
and is the total amount to which the defendant would be n- 
titled after crediting the oats for his claim and costs. No fees 
can he allowed for the appraisement, in view of the fact that 
the bailiff who made the seizure was one of the appraisers. This 
is not permissible. See 11 Ilalsbury 171. The action of the ] 
defendant in this ease in seizing to such an excess was, in my 
judgment, most unjustifiable, unreasonable, and in fact ex
tremely oppressive. Had he been reasonable at all in his actions 
he could have easily realized sufficient to pay his claim without 
much inconvenience or loss to the plaintiff. Although a large 
quantity of the chattels were subsequently returned, the plain
tiff was deprived of their use for some time. 1 allow the plain
tiff as damages because of the excessive distress the sum of +150. 
The defendant had no right to sell the spring colt which was not 
in the mortgage, and he must pay the full value of the same,

1 assess at $60. Leaving out this colt, which realized at the 1 
sale some $30, when the defendant sold the horses and the "tlier 
spring colt and one cow he had realized under the chattel mort- 
gage $452, and this exceeded the amount of his just claim by ^ 
$12.90. The plaintiff is entitled to recover this excess. But vj 
after realizing sufficient to satisfy his claim, the defendant went , 
on and unnecessarily sold to the damage of the plaintiff two other

SASK

8. C.
1014

Dorman

Crapper.
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and two .spring calves. I am of opinion that the plaintiff SASK.
is entitled to recover for them not simply what they realized at s. c
llii' >,ile. lint their actual value, which 1 assess at ^1 DO. The total 1914 
Tunages, therefore, which I allow the plaintiff on his claim are Dorman

as follows:—
Damages fur excessive distress
Value of cult wild ......................
Km-csr realized <m sale .............

(TtACCKII.
$150 no 

12 Ml
\ alue of eoxvs ami calves wrongfully sold

Total $412 '.Ml

The plaintiff will, therefore, have judgment for $412.!H>. and 
his costs of action on the Supreme Court scale. The defendant 
is also ordered to return, if he has not already done so, to the 
premises from which they were taken, within thirty days from

■ tins date, the disc harrow, the drag harrow, the two hay-racks,
. and the bobsleigh, and in default the plaintiff will have judg

ment for the value of the same as herein found, or the value of

As to the defendant’s counterclaim : there cannot he any 
recovery for the failure to summerfallow, because the defendant 
wa. i party to seeding all the land that was put in crop for 
DM!, and all that was not in crop was summerfnMowed. The 
plaintiff failed to fall-plough as agreed, but as there was no evi
dence ,is to the damage suffered in consequence of his failure in 
tin.' respect, I can only allow nominal damages, which I fix at 
$1" I also allow $12.50 for hay taken from the defendant’s 
place, and $25 for 100 bushels of defendant’s oats which were 
used by the plaintiff for feed.

In the result the defendant will have judgment on his 
counterclaim for $47.50, and .the costs exclusively applicable 
to the counterclaim. The amount so recovered by the defendant 
will he offset against that recovered by the plaintiff, and execu
tion issue in the plaintiff’s favour for the balance.

Judqmen t accordinqhj.
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N. S. FULTON V. MAPLE LEAF LUMBER CO.
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Xoi'ii Scotia Supreme Court, Sir Char lea Toinmhi nil.
Meayher, UumhvII, ami Urymlalv, .1,1. April 4.

, (iraham. 1 1
11)14.

1. Appeal (fV)lL3—501»)—Thial witiioit .iiby—Basin ok -
MENT OK DAMAGE.

Although a jury is hound to ussess dumagvs for conversion of ■»t..ud 
iug trees on tinilMT land upon proper principles under judicial m 
structions. an HHsesHinent of such damages by the judge himself ih Hi 
out a jury) cannot Im* disturbed on appeal merely because such 
vial assessment is made without indicating whether or not lie m 
self is living governed by such principles.

statement Appeal from the judgment of Longley, J., in favour of 
plaintiffs for the sum of $200, in an aetion claiming damages lor 
breaking and entering upon plaintiff’s land and taking ml 
carrying away and converting to defendant’s own use a large 
quantity of trees and logs.

Defendant denied the aets complained of, but, while deii> dig 
liability, paid into Court the sum of $200 which it was all- r<l 
was enough to satisfy plaintiffs’ claim.

The cutting which was the subject of the action was done 
by a contractor employed by defendant for the erection «-f ;i 
dam and the main contention was as to whether defendant 
was liable for the aets of said contractor or not.

The facts are more fully set forth in the judgments.
The appeal was dismissed. Townsmen!», and Mi a-, hr, 

J., dissenting.
«S'. Jrnks, K.C., for
F. L. Millin', for respondent.

Townshend. C.J. Kilt CHARLES TOWNSMEN!», C.J. I dissenting) :—It WOlll I»' 
(DsniiOiir) ra^|„»r a Hbock to one’s sense of justice and right if the de nil- 

ant company, in this case, could shelter itself under the pica 
that the serious damage to plaintiff’s land was the act im 
independent contractor, for whose wrongdoing the comp my 
wore in no way responsible, and that this was so in face o the 
fact that the company employed a contractor admitted i-> I* 
worthless, and of no financial means, and that the com pan re
ceived the full benefit of his unlawful acts. Under such « mili
tions, it is no doubt our duty to scrutinize with great can -ml 
very closely the whole transaction between the parties to pre
vent if possible such an inequitable and unfair result.

144
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The company entered into a written contract with one 
(ii ldt rt. as already stated, a man of straw, to construct a dam 
according to certain specifications and to lie Imilt under the 
superintendence of the company’s manager. One of the terms 
of the contract was as follows :

The company is to supply all trees, spikes, plunks and hoards and 
nther material for the dam. Then follows:—The contractor, however, 
is to cut and lianl all limiter for the dam, im j poles for bottom if 
the company so wishes, lie obtaining timber within one-half mile of 
the coal company's railway. In case the timber is over half a mile from 
the dam, the contractor shall get same within one half mile of the rail- 
wav and deliver it and load it on ears on the railway and the eompany 
shall pay the cost of railway taking same down to near the dam.

N. S.

8. C. 
1914

Maple Leaf 
' Co KK 

Tnwnehend, C.J.

Before commencing the work, the nninagcr applied to plain- 
I till' for leave to get the trees and lumber required off their 
I lands adjoining or near to where the dam was to he located. 
I The plaintiff, for reasons explained to the manager, refused to 
I grant his request. In consequence the eompany purchased the 
I right to get the trees from another proprietor further away 
1 and instructed the contractor to obtain them from this lot. The 
I contractor, instead of following the manager's instructions, 
| deliberately entered upon plaintiff's lands and cut down and 
I carried away the trees required therein, and built the company’s 
I dam. The manager, although lie was at the dam while being
■ constructed a number of times, says lie knew nothing of the eon- 
I tractor's act until after the work was completed. While the
■ company have the full benefit of the contractor’s illegal act,

111'> decline to pay the damages, on the ground that (ieldert is 
an independent contractor, for whose illegal act it is not re
sponsible. This might be so if the contractor had agreed to 
supply the trees as well as to do the work of construction, hut 
by tin- \press terms of the contract, defendant company were 
obliged to furnish all trees and materials. Instead of using its 
""'it men and teams for this purpose, by a further term of the 
contra rt. it employed the contractor to eut down all such trees 
as urn required and to haul them to the dam. the company pay
ing railway charge, if any. Now, it seems to me when the de
fendant company < contractor to perform and carry6^6656

7
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out its portion of the contract. In* became its servant and ;< nt 
in this regard, and for any wrongful act he did in the (•" uv 
of this employment the defendant company arc responsihb nul 
must pay the damages. If the law were otherwise, how < sily 
could an individual, or company, evade responsibility for uiv 
wrong aet done for his or its benefit by contracting with a man 

of no means.
This view of the transaction is, I think, consistent with all 

the authorities. I have examined the eases cited in defendant's 
very full brief. One of them lays down the law and poin s to 
the distinction between an independent contractor and a seivant 
or agent. In Pickard v. Smith, 10 C.H.N.S. 470 at 480, \\; 
liants.in delivering the .judgment of the Court says:—

Unquestionably no one can he ninth* liable for an act or hr- h .f 
duty. unlesR it Ih* traccahlc to himself or his servant, or servant' tli« 
course of his or their employment. Consequently, if an independvii ----n 
tractor is employed to do a lawful act. and in the course of the w k lie 
or his servants commit some casual act of wrong or negligent tin- 
employer is not answerable.

To this effect are many authorities which were referred to tin- 
argument. That rule is. however, inapplicable to cases in which t act
which occasions the injury is one which the contractor was empl..... I tn
do. nor. by a parity of reasoning to cases in which the contra- i i* 
intrusted with the performance of a duty incumbent upon his em ! v-r 
and neglects its fulfilment whereby an injury is occasioned.

Now these words, it appears to me, exactly fit this case, 
where the contractor was < to cut and haul the trm
which the company were obliged to supply. There tire, of 
course, many eases dealing with this subject as to when tna: 
is acting as an independent contractor and when merely as a 
servant or agent, and it is frequently one of much difficulty to 

determine.
Reference to 31 Cyc. 1103 and 38 Cyc. 1040 will enal !e out 

to follow the numerous eases in which the question is dealt with 

also Li ml ley on the Law of Companies, 6th ed.
As to the damages, I am of opinion that the amount a lowed j 

by the trial Judge is insufficient and should be increased
The learned trial Judge has not informed us in hi- jiidfj 

ment by what process he fixed the damages at $*200. A ft * r eon-1 
sidering the evidence, I have come to the conclusion tin plain I

0645
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1 h -ut 
course 
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its ’ 11 til*
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to ; i the 
Ii tin- art
i|.l..... I t-
t-rii' if i*

tills iv entitled to a largo amount which should he estimated as
follows

I hi in superficial feet at the rate of $8.50 per thousand,
ni.... miiiLi' in all to $361.25. Vide as to method of fixing the
damages in trespass, Olenwood Lumber Co. v. Philips, 119041 
A.< 405.

Tli' ii there should be a further allowance for damages in 
trespassing on the land and damages in carrying on lumlier- 

j ing operations thereon. It is impossible to fix such damages hv 
3 accurate calculations, hut taking all the circumstances into con- 
i sid it ion. I would allow plaintiff $50 for the same, making in 
I all 'll 1.25. The decision below to be varied accordingly, and 

tlii> ippeal allowed with costs, and costs of the trial. Of 
I course tin- $200 paid into Court which plaintiffs are entitled to 
$ in i v is to be deducted from the total sum awarded.

<iu\11 \m, E.J.:—1 concur iu the conclusions of Mr. Justice 
Hussrll and Mr. Justice Drysdale that the damages should not 

1 In- m i i rased, hut 1 express no opinion on the question of whether 
I <Llil.it was an independent contractor or not. as it is not 
I necessary for me to do so.
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his judfi 
Xfv r «•«» I 
th. l»!»"1 1

Mi.v.her, J. (dissenting):—1 am of opinion that the dam- Meagher,j. 
jBg-s should he increased to $350 and that there should be judg- (di88Ul,ln*) 
puent for plaintiff for that amount with costs.

Ri "EU., J. : The defendant company made a written con- Ruwii. ;. 
Jlraet with one Manning Geldert to construct a dam across the 
giver lleln-rt, on which they had a tract of timber lands. The 
plaintiff had land on the west side of the river, and an arrange*
P1 nr was " between defendant company and plaintiff for 

jifflits "I flowage and for a small quantity of hardwood near 
tli. n\i The defendant’s superintendent wished also to pur- 

hase ! mm the plaintiff the trees required for the construction 
lain, hut plaintiff was unwilling to sell them and re- 

p.' 1 tn do so. Under the terms of the contract, Geldert was 
I" 'applied by the defendant company with trees, spikes,

|lankv. hoards and other materials for the dam, and the com- 
•rdingly made an arrangement with a landowner on

40
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the east side of the river for the requisite quantity of trees, of 
which they " Geldcrt. Hut the latter, no doubt, fuuud

it more convenient to take the trees from the plaintiff’s ! ind 
and did so. The plaintiff has sued the company for trespass 

to the land and conversion of the trees.
The defendant company paid money into Court < -t-iiiii 

which the trial has found to be sufficient, and defendant has 
also denied liability on the ground that Ueldert was an inde
pendent contractor for whose trespasses they are not liable 1 
am unable, for my part, to see why this defence was not 
sustained by the decision of the learned trial Judge. The 
reasons for holding that he was not an independent contractor 
do not convince me. It seems to me that under the contract 
he had the right to determine in what manner the end in view 
was to he accomplished without interference by the company 

or its officials, and I see nothing in the evidence to indicate 
that the defendants treated him otherwise than as the prison 

responsible for the conduct of the work. Their superintendent. 
Soy, was no doubt interested in seeing that the work was pro

perly done and frequently visited the place for that purpose, 

but I have not seen evidence of his giving any directions to 
(leldert or his workmen or doing anything that would not hi done 
by an inspector of the work had such * etor been appointed. 
The only reason given for regarding him otherwise than .is au 

independent contractor is that he was a person of not the >1 light
est responsibility, and that he had not been paid anything on 

his contract. It is not proved that he was not paid anything, 
lie admits that part of his pay has been kept back. He would 

not need to be a person of responsibility when all the mat'-rials 
were provided for him. It would be sufficient that he knew 
how to build a good dam and it is not shewn that he v > not 
a good builder.

Hut assuming that this contract was a mere sham and that 
lie was only an employee of the defendant company, tie con
tention of the plaintiff is that the learned trial JiuL has 
assessed the damages on a wrong principle, because he ha< 

plaintiff for the stumpage merely, whereas lie should

6
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I hiixr allowed for the value of the trees taken as they lay on the 
[ plaintiff's premises after they Imd been eut down and trimmed 
I and made into logs. The reason for this contention is that the 
I property when reduced, or perhaps I should say improved, to 

that rendition, was converted by the defendants, and that as 
the defendant company, being a wrongdoer, would have no lien 
upon the property for the labour and expenditure bestowed upon 
it. plaintiff would he entitled to its value in its improved con
dition without any deduction for the cost of putting it into 
that condition. The case of Martin v. I'ortcr, .*> M. & \V. 351, is 

j cited as authority for this contention. If (Jeldert were being 
surd for the trespass and conversion the principle of this case 
would certainly apply. It would he the case of a wilful trespass 
committed against the positive refusal of the plaintiff to sell 
the timber. There may, however, he a difficulty in applying 
the principle to the circumstances of the present case. The 
company did not wish to take the plaintiff's property. They 
mad»* a contract for timber to be procured from the other side 
of the river, expressly because the plaintiff* had refused to sell 
thrni his trees. It is by no means clear to my mind from the 
evidence that Soy, their manager or superintendent, knew that 
<Jeldert was helping himself to the plaintiff's trees, or at least 
that In- knew it until after the mischief was done. There is no 
evidence whatever that he authorized or encouraged (Jeldert 
to take the plaintiff’s timber, and he expressed his regrets when 
lie learned that it had been taken. 1 know of no reason for 

I assumim: that his regrets were simulated.

It is further contended by the defendant company that even 
I if Soy. the company’s agent, had authorized (Jeldert to take 
I the plaintiff 's timber the company would not be liable for the 
I trcspa.w as it was not within the scope of any implied author- 
I hy from the company any more than the arrest of a passenger 
I for non-payment of his railway fares was within the implied 
■ authority of the guard in the case of Voulton v. London and 
6 *N " L.R. 2 Q.H. 534. The cases seem to me very similar.
F At least. I am unable to perceive any distinction in principle 
g hi tur. i, this case and the case just cited.
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But further, it is not clear that the trial Judge did not 
the damages on the principle contended for by the plai ill, 
assuming that to he the proper criterion. It is true, that t\v in 
the course of the trial he interposed a question during th ex
amination of the witnesses with reference to the value n the 
stum page, but that is not conclusive. There is a wide in gin 
between the valuations made by tin- different witnesses, am tin 
evidence as to the value of the logs as they lay on the plain ii'\, 
premises just before removal is rather hazy, so much so ihat 
I do not, for my part, find it possible to say with ceil my 
that the learned Judge did not apply his mind to the asvvi mi
ment of the value of the logs as they lay after they wei rut 
and trimmed. If he did so, of course, his assessment of tin lam- 
ages could not be disturbed even if the plaintiff is right - tn 
the principle that should be applied.

1 cannot help remarking upon the disadvantage at which the 
plaintiff has been placed in contending for his supposed riJit*. 
Had there been a jury, the charge would have indicated el- arly 
the principles on which the damages were to be assessed a I i: 
the jury had been misdirected, the plaintiff would have had 
a remedy. Had the learned trial Judge founded his di >;mi 
on a reasoned opinion, the plaintiff would have known on hat 
principles the assessment had been made and whether the *■ idg*- 
had or had not misdirected himself on the point. The d< Jon 
does not indicate what measure of damages was adopted ami 
plaintiff can only endeavour to establish the fact that wlmt hr 
regards as a wrong principle was applied by reasoning fro the 
evidence and comparing the various estimates with the ' irure 
arrived at by the trial Judge.

If I were ever so well satisfied that the plaintiff is light 
in his contention as to the principle to be applied. I -ould 
not feel sufficiently certain that it had not been so app ••! to 
warrant me interfering with the assessment.

I think the appeal should be dismissed.

Drysdale, J. :—The question of liability here is, I think 
clear. I have nothing to add to the statement of the c si- on 
the merits and the reviews of the authorities on the sub ct so 
fully dealt with by Mr. Justice Ruasell.
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The only question remaining is as to the amount of damages. N S- 
Tin s, were assessed by the learned trial Judge at $200. There s.C.
is ,i volume of evidence on the question of damages and some 1014
of tli. witnesses are reliable lumbermen. Fvlton

If a jury had assessed the damages at $200, I think under ma,,Le pEAF
11, . videuce such an assessment could not be interfered with. LumberCo.
ami after carefully going over the testimony of all the wit- 
ii.ss.s touching the cutting and hauling away of the plaintiff’s 
iiv- s. 1 am unable to say that the trial Judge either acted on 
ai;\ wrong principle or arrived at an unreasonable amount.

The plaintiff, l think, obviously fixes unreasonable value 
mi the trees as timber, and taking the weight of testimony as 
del ailed by men who are " , I am of opinion that
tli. amount assessed should not be disturbed.

I would dismiss the appeal with costs.

,1 ppt al dismissed.

DUNCAN SON v. ATWELL. N. S.

\ " Sri,Ha Supreme Court. Sir Chorion Tomuheml. C.J.. tiro ham. E.J.. ^ q
Meagher, RuhhvU, and Longleg, JJ. April 4. 11114.

I Aiti \i. i | VII M3—535)—As to evidence—Reversal reu sed, when.
\ finding at the trial in the plaintiff's favour, on his claim of 

title to lands by possession, will not he disturbed on appeal, where, 
although the evidence is conflicting as to continuous possession, there 
was some evidence upon which to base the finding.

Appkal by the defendant from the judgment of Drysdale, Statement 
. in favour of the plaintiff in an action claiming damages for 

trespass to land. The defendants denied the acts of trespass 
complained of and that plaintiff was owner or in possession of 
•In land. They further pleaded that the land in question was 
lli. ' reehold of the defendant Caleb Atwell and that the other 
defendants entered by the authority of said Caleb Atwell and 
committed the acts alleged, if at all.

Al the trial, judgment was given in plaintiff a favour on 
'It. /round that plaintiff traced his title to the original owner, 
v.i " in his lifetime, farm' d the lot in question ; that plaintiff 

’ * hue of the acts oi trespass complained of had title and

803255

551846
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N. S. possession of tin* locus anil that ilvfciiihmts hail failed in i ii
S.C. proof of title.
11,14 The appeal was dismissed.

Dvncanson IV. E. Eoscoc, K.C., and //. IV. Sanyst<r, for the appellmt.
Atwell. IV. .1/. Christie, K.t'.. and V. J. Eaton, K.C., for the respon

dent.

Towiwliend, O.J. Sill ('|,AH|<|jK ToWNSIIEND, C.J. :—1 llUVl* 110 Uoullt til- de
cision of Drysilale, J., in favour ol' the plaintiff was entirely 
right. The evidence of continued possession of plaintiff, and 
those through whom he claimed, for a period of over twenty 
years is abundant, and as it was accepted by the trial Judge ns 
against such evidence as the defence gave. 1 think it conclusive.

Whether plaintiff’s deeds really include, by actual measure
ment. the land in dispute becomes immaterial in view of the 
continued and notorious possession he had. and had at the time 
of the trespass.

Defendants, it is conceded, had no legal title whatever, and 
such acts as they did on the land simply amounted to trespass.

Plaintiff', in buying from Robertson, bought all Robertson's 
claims and rights in connection with the farm, and as it i> 
clear that Robertson occupied and used this disputed an.i as 
part of his farm, plaintiff took just what he had.

This appeal should be dismissed with costs.

oreham, b.j. (i hah am , K.J. ;—The lots of land of the plaintiff and thr de
fendant Atwell, each 100 acres in extent, are supposed to In 
contiguous to each other, in fact, end to end, between the line 
of the old post road on the Uaspereaux mountain and a line 
parallel to it running north and south. The dispute is as to tlm 
whereabouts of the common boundary line. The defendants 
contend that it is represented by a blazed line across the pa rail* i 
lines. The defendant’s lot, originally at least, bounded on tlm 
plaintiff’s lot to the south of it. The plaintiff claims to run 
north of that blazed line and as far as the little Chester road, 
which runs diagonally between the parallel lines and at an 
angle of about 45 degrees to them. There is thus a triangular 
piece of land in dispute, nearly 18 acres, about half of it a 
meadow of irregular shape, the rest upland.
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The plaint ill ’s description since the year 1822 has been some- 
:liimr like this:—

......|. dated duly. IH22. Made by William Creclman of Horton. King's
(.mint v. !.. Ilohert Trenliolni. of Falmouth, Hants county : “A certain tract 
,,f land lying on the South Mountain bounded on the east by the Post 
»r Main road; on the south by lands of the widow Lyman ; on the west 
|,v lands improved by Daniel Bishop, and on the north bit lands of Elisha 
l), Wolfe to the road. being part of the third division of farm lot No. 101, 
tlic original draft of Timothy Goodwin, being the same tract I purchased 
nf Benjamin Sheldon, containing one hundred acres, including about 
fifteen urns of common, more or less.

In 1SÎM». in the sheriff’» deed to Leonard Duncaiison, the 
acreage was put at 112 acres, possibly to include the land in 
dispute. The plaintiff did not prove his northern boundary, 
namely, the location of the “lands of Klisha DeWolfe.” So far 
as the evidence goes, there has been no land of Klisha DeWolfe 
in that neighbourhood. But he contends, that the words “to 
the road in the description meant the little Chester road, and 
that he is entitled to go that far as to a monument. But that 
is clearly not so. The little Chester road was not laid out un
til afterwards, only (if) years before tin trial and could not 
have been intended. The description lies just mentioned “the 
old Post road.” and later, when “the road’ is spoken of. it is 
obviously the road just mentioned, and not any other road. 
Besides, how much easier to use a monument like that, the little 
Chester road, for a boundary, without referring to the Klisha 
DeWolfe s land at all. Whatever the common boundary was, 
it is safe to infer that it was not a diagonal line like that and 
that the little Chester road, when it came to be laid out. would 
not follow a boundary line, but the best course for the road.

The plaintiff, not having proved the northern boundary of 
Lis land on the ground if he had been driven to resort as he 
might do to the element of quantity, namely the 100 acres, 
would be out of Court, because this triangular lot is over and 
above the 100 acres, and supports the defendant’s contention. 
Ami in the absence of other definite description, quantity, 
though the last thing to be resorted to, may have a controlling 
force.

The surveyor’s line, a blazed line across the land, with
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N. S. stdkee across the meadow, between the two lilies, is not ret* 1
8.C.
1H14

to in either deed. But it is a surveyor’s line. James Fai .1, 
who had formerly with his father lived on the lot now 11n-

Dvncanson plaintiff’s for 23 or ‘24 years, ending about 45 years ago. - iy$

Atwell. that the lot had been surveyed twice, once by a surveyor un 1

Oreham, E.J.
William Johnson, now dead, and this witness, Farrel, idem 1 
this line, lie says that this was the line between the sont, in 
lot and a Mr. Fitch who apparently owned the other lot. L 
that is, 3b years before the trial, Mr. Leard, a surveyor n 
this line out for Dr. Brown. Charles Brown and John At II 
were present at this survey. James Duncanson, a witness fur 
plaint ill' says there is a blazed line there now. 1 think tin . %
a strong presumption that this line represented the bourn in 

between the two farms. The plaintiff being without any | .mi 
as to the boundary of the older lot, the Elisha DeWolfe Ian is 
driven to rely upon acts of occupation to carry them non to 
the little Chester road. The defendants are in an unfortin on- 
position in regard to their description.

The earliest deed in the chain of title May 10, 185b. 11 m 
ilton to Brown, gave the southern boundary of this lot, tin -I- 
fendants’, “as south by the Creelman farm.” That is to >a\ 
the farm now the plaintiff’s. That at least would have lei' the 

matter neutral. Brown sold to William Atwell and gav- him 

the deed to himself, 1 have just mentiom contai iiug
that description. But it was to 1m- paid for by instalments, or 

gradually and on completion of the payments he was to Lfivi- 
Atwell a deed, lie died , however, and when his .
cutors, in July, 1890, gave Atwell a deed, knowing. 1 sup
pose, that there had been a dispute about this common b.. iinl- 
ary, they inserted in it, not the former but the followin de

scription :—
Deed, dated July 7. 1800. made h.v Frederick W. Borden and It. •• H 

Borden, his wife to John Atwell. “AII that farm on fJnspereaux M itain 
now occupied by flic said John Atircll and bounded northerly by tli Ml# 
road, easterly by the Post road, so called, south by a road "IN 
to JJttle Chester and west by the west line of the jinal
lot ns conveyed to Edward L. Brown, deceased, and by his execute: eon 
veyed to Frederick W. Borden aforesaid by deed recorded in h. I. 4* 
pages 52 and 53 of the Records for King's county. Book 57. page :i H.

In the next deed, that from John to Caleb Atwell of A igust

55
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l'7 l!hl!l, tin* older description was used, namely, “the Creel- 
iii,in farm” in lieu of “the old Chester road.”

The defendants are thus driven to rely upon their posses- 
sii.v df the triangular area by acts of possession and. as they 

.ut. nd. colour of title. Having obtained Brown’s deed with 
ii description of the whole land up to the Creelman land, with 
,i parol agreement to purchase that land described in that deed 
and having continued to pay the consideration, and having en
tered under Brown’s deed, they had a good equitable title which 
could have been enforced in equity. That would, according to 
tli decisions, constitute colour of title and this doctrine would 
extend the acts of occupation on the residential portion of the 
farm to this further part, the triangular area in dispute. The 
law is established that, as between the occupant and a stranger, 
an executory contract of that sort would confer colour of title.

I refer to La Frombois v. Jackson, 8 Cowen 58b; and llripgs 
v Frossef, 14 Wend. 227.

The predecessor in title of the defendant John Atwell thus 
went into possession 44 years before the trial, lie says : “The 
next spring after the Sax by tide,” i.e., 1870. On July 7. 1890, 
lie obtained his own deed from Brown’s executors, that would 
he twenty years' possession and sufficient, but 1 think that a 
reasonable time to have the deed rectified in a Court of equity, 
after lie discovered tin* mistake would carry the colour of title 

I along even beyond the statutory period of 20 years.
The plaintiff' must succeed on the title which James Jacob 

Kobinson acquired by occupation during this period, that is, a 
I />.-»< ssio pedis, because he has no colour of title. This ease is 
| like that of Wood v. In Wane, 8li N.B.R. 47, on appeal, 84 Can. 
K s t 1C 927, in this respect neither party had a documentary 
I tit h It was a case between strangers to the title. This is, how- 
I i-v. r. a rase in which the plaintiff* is trying to hold by acts of oc- 
I enpation beyond his boundary or beyond his quantity of 100

In that ease Davies J., says, p. 088, that the question was 
whether the plaintiff

a such open, notorious, continuous, exclusive possession or occu- 
l’:" "i any part of such lands ns would constructively apply to all of
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them iiml operate b> extinguiali the title of the true owner and . u- 
plaint ill* u statutory one.

The first question is, was the possession of James Jacob lioli- 
inson. in respect to the triangular lot, of that character. I In- 
meadow was never plowed. It was hog, too miry to plow. Hut 
a ditch was cut in it one summer, 1 think to the south of the 
blazed line. 11 is son says it was only a short piece of ditch. 
“Q. Mow long? A. I couldn't say.” And he could not say Imw 
long his father was working at it. On the land outside of tin- 
meadow there was a portion variously estimated by the differ- lit 
witnesses, as two to four acres; that had been plowed, and for 
two years, crops of buckwheat, or oats and potatoes had l".-n 
raised upon it. afterwards, hay had been taken from it. It a as 
about 2li years before the trial that manure had been pur
chased for this land from William Morine, and the plowing 
took place before that. William Morine says: ”1 never re
member seeing it plowed after the manure was hauled on i<> it 
I guess it growed up to hushes.” There had been no cultivation 
for 20 years before the trial.

The evidence tends to shew that on the land outside of tlie 
meadow. John Atwell cut ship timber, also firewood and slaw 
wood in different years during this period. In respect to tin- 
meadow. he cut the grass six or seven seasons. But Robinson 
seems to have cut the grass there more frequently during this 
period, one season it yielded about three tons and sonu-i mes 
more. Lyman says: ‘‘It has not been cut for a good many 
years now.”

In respect to cutting wood on the upland and the wild -rass 
on the meadow, the decisions of the Supreme Court of Camilla 
tend to shew that these acts of themselves are not of very si*ri- 
ous importance on establishing a title by occupation without 
more; I refer to Wood v. he fihnic, 114 Can. S.C.R. 3G7 ; J/< lniu> 
v. Stewart, 4.1 N.S.R. 435, affirmed in the Supreme Court of 
Canada; Me Isaac v. McDonald, 37 Can. S.C.R. 157; and upon 
such evdence the plaintiff would, in this ease, fail.

But the plaintiff relies upon enclosure, that is to say, upon 
evidence tending to shew that Robinson kept a fence alon th*1 
two roads bounding this triangular lot, with the except i n of 
about three reds at the apex of the triangle, a pole ‘U(v
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wli. iv tin- land was not in hushes, as where the meadows lay, 
iiml a fence through the woods. Some of this evidence
ix not very satisfactory, for " , James Robinson. Jr.,
su y s :—

<,). All youi 'ather’s lifetime, what kind of a fence did you have on 
iliv highways? .. Part pole, and when there was brush, we would have 
a brush fence. It went along the Post road ami up the Chester road.

Turning to his age, the plaintiff elicited that he was 45, 
which would make him out to he two years old when he went to 
the place with his father and to remember a fence (there was 
nom- there before) would require great observation and powers 
of memory on the part of one so young. He must be speaking of 
a later period. The two years of potatoes and , or
oats, on the upland and the wild grass on the meadow would, 
however, necessitate a fence, at least around those portions and 
it may have taken the form of a fence along the roads. There 
is evidence tending to shew that there was a fence there of that 
character as far back as the seventies. This is stoutly denied by 
John Atwell and witnesses for the defendant. But. in view 
of the trial Judge’s finding on this conflicting evidence. 1 am 
unable to disturb the judgment, although, in my opinion, the 
land in originally belonged to the other lot.

Meagher, Russell, and Loxoley, JJ., concurred.

.1 ppcal distnUsed.

THE “ST. PIER RE-MIQUELON" v. RENWICK STEAMSHIP CO.

Judicial Committee of the Privy Council. Present: Lord Atkinson. Lord 
show. Lord Moulton, and Lord Sumner. \antivol Assessors: Vice- 
\dmirai X. Ommanncy, C.B., Commander IV. /•'. Cabornr. CM.. It.X.lt. 
March i I'M i.

1. Appeal i g VII 1,5—515)—On appeal from appellate covet—Con-
< 1 «RENT JUDGMENTS BELOW', EFFECT—0.NU8 ON APPELLANT.

Where the question is whether concurrent judgments in the courts 
lielow shall be reversed on the ground that the judges have taken an 
erroneous view of the facts, it is incumbent on the appellant to 
adduce the clearest proof that there is error in the judgment ap
pealed from.

| Whitney v. Joyce, 95 L.T.R. (N.S.) 74, applied.]
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Ai'i'K.Mi by the defendant from the judgment of the S p 
renie Court of Canada, atii ruling tin* judgment of Drysdale, I . 
sitting as deputy District Judge of the Exchequer Court »l 
Canada ( Nova Scotia Admiralty Division), in an action in > m 
for damages in a steamship collision.

The appeal was dismissed.

The judgment was delivered by Loud Atkinson : In \ > 
ease the owners and the charterers of the steamship “It n 
wick” instituted on December JO. 1911, an action in ran agai 't 
the defendant, the “St. Pierre-Miquelon” to recover dam. > 
for the loss sustained by them by a collision which admitt- iy 
took place between these two ships on December 27, 1911. >l) 
the coast of Nova Scotia, resulting in the sinking of the “I- a 
wick.” The charterers were the owners of the cargo which 
this ship carried.

The “ lien wick” was a screw steamship about 120 feet l"iig 
and tititi tons gross register. She was at the time of the collision, 

‘2.4Ô to 2.50 a.m.. on Thursday. December 27. 1911, bound 
on a voyage westward from Dort Hastings to Bridgewater a 
port about 27 miles distant, with a cargo of coals. The m lit 
or morning was at the time dark but clear, the tide was ebbing, 
but with little force, and there was a slight northerly v ml. 
The speed of the “ Renwiek” was 8M» knots. Her cours. W. 
Mi N- by compass, W. 1 j N. magnetic, close to the line of buoys 
lying along the shore to her northward.

The “St. Pierre-Miquclon” is a French screw steam-hip 
about 948 tons gross and 4(H) tons net register, somewhat huger 
than the “ Ren wick.” At the time of the collision she wn on 
a voyage from Halifax to North Sydney (between which |• »rts 
she regularly traded), carrying a general cargo. Her sp 
was 10 knots and her course was K % S. by compass, E. mag
netic. The courses of the two ships were therefore either dir
ectly opposing or parallel. The ‘‘St. Pierre-Miquelon” coun
terclaimed against the owners of the “ Ren wick” for the im
ages she had sustained by the collision.

The action was on the 5th and 6th February, 1912. tried 
before Mr. Justice Drvsdale sitting as deputy District J le«‘
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,, th- Ivxcltequer Court of Canada (Nova Scotia Admiralty 
|>:virid 1. That learned .1 tidge believed the .story told by the 
u ,iMessrs examined on behalf of the respondents, found the 

I’idTc-Miquelon" alone to blame, found against her on 
In r eoimterelaim. and awarded damages against her.

Tlir appellant appealed against this decision to the Supreme 
( 'mii t of Canada. The appeal was heard before the Chief .1 us- 
Hi mil live of his colleagues when the judgment of Mr. .1 us- 
i , I irvsdale was affirmed, Brodeur, #1., dissenting. The Chief 
.11.- ami Mr. Justice Davies stated that, if they had to dc- 
.• i.i■ mi the printed evidence, they would have been disposed 
In to a conclusion different from that at which the learned 
in Judge had arrived, and all of the learned Judges, with 
tie \'i ption of Mr. Justice Brodeur, expressly based their 
judgments on the fact that Mr. Justice Drysdale had had the 
opportunity of seeing the witnesses and judging of their credi
bility. and that therefore his decision should not lie disturbed.

It will thus be seen that there were two concurrent judg- 
meiits on two issues of fact, namely the culpability of the 
it v.n of each of the two ships. The rule observed by this 
Board in dealing with such eases has been laid down in many 
authorities. It is as clearly and succinctly stated by Lord 
Ma< n i Jiteii in the ease of Whitmy v. Jnyn, il.l L.T.U. i N.S.) 
74. as in any other in the following words :—

V'". ii is well set tied tlmt when the question in whether concurrent 
in i."i.iii, in the Courts Ik'Iow shall he reversed on the ground that the 
•Ini. have taken an erroneous view of the facts, it is ineimilieiit on the 
a|'|" ll.tiii to adduce the clearest proof that there is an error in the judg
ment "nlcd from, and so to speak, put his linger on the mistake.

■V ting upon that rule their Lordships are clearly of op
inion tlmt the finding of both Courts on the counterclaim of the 

n I'i.-m-Miquelon” cannot lie disturbed. Mr. Laing, who 
op< !<< I tin- appeal, did not. as their Lordships understood, dis- 
pnt' tin- general applicability of this rule, but contended that 
it e.-uhl not lie fairly or properly applied to the claim of the 

lb i u iek" in this ease, inasmuch as the story told by the wit- 
ii'-"" xamined on her behalf could not be reconciled with 
ri physical facts admitted by both sides, namely, the pre-
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cist* position of tlie two ships relatively to each other at the 
moment of collision, the spot and angle at which the St 

Pierre-Miquelon” had struck the “Renwick.” Sir Rob.-rt 
Finlay admitted, as their Lordships understood, that this rule 
as to concurrent findings of fact could not he applied to a as. 

where the testimony accepted as true would establish a <•on- 
elusion which the admitted facts shewed to be impossible.

It is not disputed that the “St. Pierre-Miquelon” struck 
the “Renwick” with her stem on the port side of the latter 
vessel about the forerigging, nearly at right angles, the Mow 
slanting forwards, so that the real question for decision re
solves itself into this, is this an impossible result, if the story 
told by the respondents’ witnesses be true, or is it reconcilable 
with that story ?

Many questions were put to different witnesses as to the 
bearing of the ships the one to the other at different times, tin- 
distance of one ship from the other and from certain buoys 
along the shore, and the times which elapsed between dill nut 
events, but in many cases, especially those in which the crew 
of the “ Ren wick” are concerned, the answers are inert- ap
proximate estimates, not ascertained or accurately determined 
by scientific measurements, and nothing could be more mis
leading than to treat them as if they were the latter an.I not 
the former.

There is no substantial difference between the crews of the 
two ships as to the place where collision occurred. It was at a 
point marked upon the chart somewhat to the south westward 
of the Middle Ledge or Country Harbour buoy, and about half 
a mile from it. It is also established by the evidence giv n on 
both sides that the white masthead light of each ship was first 
seen by the crew of the other when the vessels were four to 
five miles apart, and further that each ship proceeded on her 
course for a distance of from one to two miles before any 
other light of the one ship became visible to those on board the 
other. From this point onward the respective stories <•)' the 
two crews diverge. Those on hoard the “ Ren wick” stat- that 
the second light shewn by the “St. Pierre-Miquelon” was her
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I jvd or port light, bearing from a point and a half to two points 
I on tlio port bow of the “Renwick” and broadening on that

i
liow as the ships approac-hed each other, through what has been 
styled the first stage of the transaction, that is up to the time 
wlnii the “St. Pierre-Miquelon” shewed her green light to 
tin - on board the “Renwick.” Those on board the “St. Pierre- 
MiijUelon“ state, on the other hand, that the second light shewn 
by tlio “Renwick" was her green or starboard light bearing 

I first on the starboard bow of the former vessel and continuing 

■ so to hear up to a time immediately before the collision, when 
S tin Renwick,” as they alleged, shewed to them her red or 
■ port light. This latter story has been entirely rejected by the 
■ learned trial .Judge who saw the witnesses. It would not be 
1 ditlieult to shew that it, too, is scarcely reconcilable with the 
I admitted physical facts. It is, however, the account given by 
S the respondents’ witnesses of the second stage of the transaction 
B rather than of the first, which Mr. Laing insists is so i r recon-

Î
 «diable with the relative positions of the two vessels when they 
j came into actual contact as to render it incredible. The two 
I members of the crew of the “Renwick” whose evidence is mat- 
| criai on this point are Angus Rudolph, the second mate, and 

H Llewellyn Bragg, an able seaman. The first of these proved 
■ that In had been 24 years at sea ; had a master’s certificate for 
H steamboats, tugs, and coasting trade ; that he held this certifi
ai cate for 21/l. years, during which time he had been continually 
■ employed as an officer in different steamers; had joined the 
■ “Renwick" on the 28th of August previous to the collision ;
1 had made frequent trips on the route she was on at the time, 

■ and was well acquainted with this coast from “end to end”; 
■ that on the morning of the 27th of December about 2.20 a.m., 
■ ^Ii'ii his ship was about square with the Country Harbour 
■ buoy or a little east of it, and about half a mile distant from it, 
■ he saw the masthead light of the “St. Pierre-Miquelon" about 
■ «me point on his port bow and about, as he thought, 4 or 5 miles 

■ «listant, that he then told the man at the wheel, Carl Abraham- 
■ 8im- to keep the ship steady as there was another vessel ap- 
■proaeh;ii'_' ; that the “Renwick” kept her course W. 1 X. mag-
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netie, steering by the buoys along tin- shore as the mate had lolil 
him to tlo: that he then saw the red light of the “St. Pi ! re- 
Miquelon " bearing V/j to 2 points on the port bow of the 

"Renwick*’ distant about 1 to 2 miles and broadening on the 
latter’s bow as the vessels approached each other: that ter 

about 2 or 3 minutes, when the "St. Pierre-Miquelon was 

about a quarter of a mile distant she suddenly shewed her 
green light : that he thought she was taking a bad yaw. that 
lie told the man at the wheel to port a point and a half; that li- 
blew a blast on the whistle to indicate this movement; that tli- 

"St. P'ei re-Miquelon*’ answered with one short blast ; that li
the» thought everything was all right ; that the "St. Pi m- 
Miquelon*’ came on to within 40 or f>(l yards of the "Ken- 
wick” still shewing her green light; that lie then told tin nan 
at the wheel to put his helm hard-a-port. gave another blast 
of the whistle, and then rang the signal full speed astern. Now 
it is admitted by the "St. Pierre-Miquelon” that she hear the 
" Renwick" give a single blast of her whistle and that sin her
self gave a single blast also; the witnesses from each ship, how
ever. state that their own ship whistled first. It is practically 
admitted that the head of the " Renwick” must, under tin- ac
tion of her port helm have gone to starboard. This u nies* 
gives in exhibit 03 a diagram shewing, according to his notion, 
the place at which the "St. Pierre-Miquelon” struck the Ken- 
wick” and the angle at which the blow was struck, hut 
it is obvious that the more the head of the “Renwick” went 
oft* to starboard under her port helm the less would be tin- nr 
of a circle which the “St. Pierre-Miquelon” must traverse to 
enable her to strike the “Renwick” stem on, at right angles. 
This witness was very properly cross-examined at considerable 
length. Many of the answers he gave were recast in form by 
(ounsel, made less favourable to the “Renwick” case, put to 
the witness in the altered form, and in that form adopted by 
him, the effort of counsel being steadily directed to get from the 
witness an admission that when lie first saw the green li-dit of 

the “St. Pierre-Miquelon” the latter was abreast of the Ren- 
wick” on her port beam. It would appear to their Lordship»
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tliiit tin* whole contention of the appellants to the effect that IMP-
thr story told by the respondents' witnesses is refuted by the p. c.
physical facts and rendered incredible, is based upon the as- lî>14
sumption that the admission so struggled for had been in fact 
oht.i ued. In none of the drawings on the exhibits is such a posi
tion of the vessels indicated. As a specimen of the cross-exam
ination one may take the portion at the top of page 1(1, line 
18:—

if. (live me to Mie lient of your recollection the time that elapsed be- 
twevii the time that you first saw the green light and the time that you 
first -.nv the red light? A. I judge roughly that it would be two or three
minutes.

When y tin first saw the green light, how far do you estimate the 
! other -hip was away? A. Somewhere around a «piarter of a mile.

s*lie was then on your port beam? A. Yes. getting broad on our 
| port bow.

if. She was abreast of your liowt A. Yes.
ts the two vessels approached she was getting broader on your 

I port Iniw ? A. Yes.

It is quite obvious that the witness meant to say that the 
I "St. I’ierrc-Miquelon” was bearing on the port bow of his own 

ship, and that the bearing was broadening as tin* ships ap- 
1 ppoached each other, not at all that the “St. Pierre-Miquelon'’
I was abreast of the how of tin* “ Renwick. ” On this occasion.
I however, tin* witness adopted counsel's modification of his an- 
j swer. On page 18 counsel seemed to have renewed tin* struggle 
I with equal success. The examination is as follows :—

(,». How far was the other steamer from you when you blew the
I whistle the first time? A. I allow that she was about n (piarter of a mile;
I «In* may have lieen closer.

*«• How long would it take her to travel a (piarter of a mile, stip- 
I pose that -lie were going ten knots? A. About two minutes.

ty sin- was then alxiut abreast of you ? A. Yes.
V- Indicate by means of the models the positions of the two vessels 

I when .'."it first -aw the green light? (Witness here indicates positions as 
I shewn on Q-b).

^In n exhibit Q-b is referred to, however, it will be seen to
8 to4 "holly misleading in this respect, that it only represents the

inaccurate idea of their distance apart. In no sense does it in
dicate tin- respective positions of the two vessels, as the question
in response to which it was made wotdd lead one to suppose.
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The learned counsel appears to have renewed at pag. 1!) 
the effort to get the desired admission from this witness. The 
cross-i runs thus:—

The
“St. Pierkk- 
Miqvklon"

Renwick
Steamship

Co
Lord Atkinflon

Q. Ah 1 understand it., when you first sighted the white light the 
"St. Pierre” coming up the coast she was aliout a point on you i-rt 
bow? A. Yes.

Q. Then slie g<it broader and broader on your bow? A. Ye*.
Q. Now, when you first saw the green light, was she about ■ • -

your Ihiw? A. She ira» a little aft of the bow.
y. Ih it not a fact that, in order for the change from the greei >gltt 

broad on your port bow to suddenly seeing the red light aft oil 11>■ |»*>rt 
Imiw. she would have to describe a half circle? A. Yea.

y. You thought that the sudden appearance of the green ligh was 
due to the steering of the boat? A. Yea, as if she took a bad sheer 

Q. She has to sheer badly for you to see her green light? A. ' •'hip 
can sheer badly.

y. When you saxv the light as described on G-b. you did not know what 
the exact position of the ship was; all you saw was the light? V Yes. 
aliout in that position.

Q. You did not know the position of the ship? A. She was n ■ -hi: 

the way we were.
y. You suddenly saw the green light? A. Yea. 
y. You could not see the vessel? A. I could not sec the hull, 
y. You don’t know how she was heading at that particular mum- A 

By the bearing of her light I could give a good idea. I saw the iimle-ad 
light and the green light, and I saw the lights la-fore.

It is obvious that in line 29 the word ’‘green'* is print I by 
mistake for “red,” and in line 30 that the word “iv is 
printed by mistake for green. And from the whole pass it 
is, in their Lordships’ view, perfectly clear that when ising 
the words “aft of the bow” the witness was speaking - the 
bearing of the “St. Pierre” relatively to the “Renwick It 
may possibly be, if the “St. Pierre” continuing her «our* 
parallel to that of the “Renwick” had reached a point here 
her bow would have been opposite to a point abaft the h w of 
the “Renwick,” that before she could have traversed tl an’ 
necessary to bring her into collision with the “Renwi- at 
right angles, the latter vessel would have forged ahead suffi
ciently to have escaped contact, and the “St. Pierre" vould 
have passed under her stern ; but on the fair reading the 
printed evidence of this witness it is clear to their Lordship 
that this is not the state of things which he deposed to. tli t the

055363
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uiti;. vs was dealing with the hearings of the two vessels to each 
oth'T. «ml that he never meant to suggest that they were re
latively in the positions contended for by the appellant. The 
assessors, by whom their Lordships have been fortunate enough 
to he assisted, concur with them in thinking that this is the 
true meaning of the nautical language used by the witness in 
tli connection, and advise them that consistently with this 
evidence properly understood it was quite possible for the two 
vessels to have collided in the manner in which they admit
ted l\ diil collide. The second witness whose evidence is mat
erial on this point, Llewellyn Bragg, was on the lower bridge 
of tin- Renwick” on the look-out on that night. He deposed 
to the incidents of the first stage of the occurrence, as it was 
styled, to the same effect as Rudolph, though not with the same 
I in ness or precision as to detail. He stated that when he first 
siw the masthead light of the “St. Pierre” it was bearing on 
tli • RenwickV* port bow, that when he saw the red light it 
was broader on the port bow than the white light; that the last 
time lie saw the red light “it was off on the port bow” of the 

Renwick.” broad on the port bow, not abeam. That answer 
is translated by counsel into “almost opposite your bow,” and 
tin question being put to the witness in that form he accepts 
it and answers “Yes,” but the meaning of the witness is quite 
clear, lie further states that when he saw the green light it was 
right on the side of the “Renwick”; that he could see the 
vessel, the “St. Pierre-Miquelon.” She was heading for No. 2 
hatch of the “Renwick,” and struck her a foot or so aft of 
tlie toi --rigging. This witness went into the wheel-house to 
ass 4 the man at the wheel, and is apparently referring to 
what h. saw when he returned to the bridge immediately be- 
toie tin collision. It is contended by the appellant that this 
viiness's evidence is discredited by reason of a certain state
ment which lie made in his examination-in-chief, repeated on 
miss Nomination. After having deposed to the whistle having 
bien Liven, the helm of the “Renwick” put a point and one- 
'l;|h l'> port, and the whistle answered by the “St. Pierre- 
Miquelon.” he said that he then heard another whistle and 
heard the order given, “hard-a-port”; that he went to help
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the man at the wheel to carry out this order; that when iliis 
was donv he came out to the wheel-house door: that tin St. 
Pierre-Miquelon” was then approaching the ‘‘Renwick." hu 
ing in for her beam; that he saw the stern lights of the St 
Pierre-Miquelon.” On cross-examination he deposed that when 
he came out of the wheel-house on to the bridge there \\..s ;i 
boatswain's locker which shut out the side lights of the St 
Pierre-Miquelon,” and that he looked behind this locker .uni 
saw the stern lights. At that time the “St. Picrre-Miqui -I- n. 

as he had already mentioned, was coming in for their 1 am. 
and it may possibly be that what he meant was that In saw 
the reflection of the stern lights of the “St. Pierrc-Mique 
not that lie saw the lights full and direct. II** could not raw 
any possible object in inventing this incident, and. moreover, 
the Judge who saw him and heard him give his evident lie- 

lieved him. The captain only got on deck a few seconds be

fore the collision occurred, and did not give any material evi

dence bearing on this decisive point, nor did the first offi- 
Their Lordships, advised as they have been, are on the whole 

ease, of opinion that there is not such irreconcilability bet-.win 
the story told by the respondents’ witnesses and the physical 
facts of the collision as to render that story incredible, and 
they will accordingly, in pursuance of the rule already ref- rred 
to dealing with concurrent findings of fact by the tribunals lie- 
low before which a ease has come, humbly advise His Majesty 
that this appeal should lie dismissed with costs.

Appeal dism is> <I.

HALPAP.IN v. BULLING.

Manitoba Court of Appeal. Hotcell. Nichanl*. Pcnlue. <
awl llaijpart. JJ.A. April 20, 1914.

Automobiles ( 8 Ml C—310)—Personal in.ivry—Responsibility -mien
CAR IN BEING USED BY SERVANT FOR Ills OWN BUSINESS.

A master is responsible for the nets of his servant only - :|* 
the servant enn Im* said to hi- acting in tin- course of his empl- 1 ment 
as servant, so that a chauffeur driving his master’s car on "«n 
errand ami intending afterwards to resume the carrying out ' h* 
master's instructions is not prim â facie acting in the eon re
employment where he had no permission from his master t" - tk 
ear for his own purposes.

[Ilalparin v. Hulling. 13 D.L.R. 742. reversed; Ntorep v. I /e-1 
L.R. 4 Q.ÎÎ. 470. applied.1
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Amu. by tlie defendant from the decision of Prendergast, man.
J., Il ni i Kirin v. Bulling, 13 D.L.R. 742, 25 W.L.R. 317. c. a.

The appeal was allowed.
K. Anders m, K.C., for the defendant. Halparin

II. PhiUipps, and C. *S\ A. lingers, for the plaintiff. Bvu.ino.

Richards, J.A. :—The defendant owned an automobile and RK,",rd,‘ 
employed one Stapleton as his chauffeur to drive it. He gave
strict instructions to Stapleton that the latter was not to use the 
automobile for any other purposes than those of the defend
ant and his family, and that, when not in use, it was to be kept 
either in the garage at the defendant's residence, or in the 
Russell garage in Winnipeg.

On the evening when the injury occurred, Stapleton, at 
tin request of the defendant’s family, took them from the de
fendant’s residence to the Walker theatre. At the theatre they 
left the automobile, instructing Stapleton to take it to the Rus
sell garage, and to return to the theatre in time to take them 
home at the close of the performance.

Stapleton took the car to the Russell garage with the inten
tion. apparently, of leaving it there. But a few minutes later, 
lie decided to go on a matter of his own to a friend's house in 
the north end of the city, in practically an opposite direction 
from that of going to the theatre. He then took the ear out, 
about two hours before the time at which it would be reasonably 
necessary to do so to meet the family as they came from the 
theatre. He drove north away from the direction of the theatre 
ami. after stopping some time at a rink, met a friend, who got 
into tie- automobile with him to be taken home. This latter 
friend’s home was in the direction, generally in which he had 
decided to go to see his first mentioned friend.

In taking home the friend whom lie had invited into the 
automobile he crossed a bridge over the Canadian Pacific Rail
way Company's yards. In going down the incline at the north 
end of the bridge, and before he had reached the house of either 
friend, lie was guilty of negligence in handling tin- automobile, 
which negligence injured the plaintiff. For that injury the 
plaintiff sued the defendant. The learned trial Judge gave 
judj i, nt for the plaintiff.
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The evidence shewed that when Stapleton took the car oui i • 
had intended, after visiting his I'rieml, to go hack to the the; • 
without stopping again at the garage, and when at the tin i . 
of course, to take the defendant’s family home.

The learned trial Judge held that Stapleton’s only reason .>r 
taking the car out so early was to visit his friend; hut In- . 
found that the act of taking the car out was done with 
primary object of going to the theatre, and consequently .is 
performed in the course of Stapleton’s employment, and In- u 
sidered that this finding of fact brought the case within the i\v 
laid down in Whatman v. Vtarson, L.K. 3 ('.1\ -122.

In Whatman v. Pearson, the defendant’s servant, vim 
worked for the defendant with a horse and cart, was allowed mi 
hour for Ills dinner, hut was not allowed to go home to d ir. 
or to leave the horse and cart during the "dinner hour. lie. 
however, did go home to his dinner, leaving the horse and art 
unattended on the street before his own door. The horse v i! 
so unattended ran away and damaged plaintiff’s property

With deference, I am unable to agree with the learned i i d 
Judge as to the effect of Whatman v. P< arson, L.R. 3 ('.IV 122 
As I understand that case, the defendant was held liable In- 
cause the injury was done at a time while the servant, aceor- n: 
to the terms of his employment, was, or should have been m 
charge of the horse and cart. It seems to me to be of the a>s 
of cases of which Hilt v. Winnipeg EM. ('o., 21 Man. L.R. 112. 
is one, where the liability arose because of the negligence of tin 
defendant’s servant in abandoning his duty : see also Engh' -ni 
v. Entrant, |18!t7| 1 (j.H. 240.

I cannot see how it can be said that Stapleton at the tune 
when the accident occurred was in charge of the automohil in 
the course of his employment. The effect of his terms of • in
payment was that he was not only not authorized hut was for
bidden to take it out of the garage until necessary to go t" t In
timât re to meet the defendant’s family.

The case chiefly referred to, and which, apparently, u • to 
the present time, has been held to be good law, is Stor- i v. 
Ashton, L.R. 4 Q.B. 470, decided by Cock bum, C.J., M* I lor. 
Lush, and Iiannen, JJ. There the defendant sent a clerk ami
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carman with a horse and cart to deliver wine at Blackheath. 
They delivered the wine and received some empty bottles. It 
was the carman’s duty, after delivering the wine and receiving 
tie bottles, to drive direct to the defendant's office and leave 
tin impties there and then take the horse and cart to his em
ployer's stables.

On the way back, and when within a quarter of a mile of the 
defendant’s office, the carman, at the clerk’s request, drove in 
.•mother direction on the clerk’s own business, which was in no 
u i\ connected with their employer’s, to fetch a cask from the 
clerk's brother-in-law’s house. While driving to that house, 
tie \ ran over the plaintiff*, who sued the employer for negli
gence.

( 'oekburn, C.J., says at 479:—

We ruiiii<it adopt the view . . . that it is because the master has 
.ni •-•'! the servant with tin* control of the Imr-e and cart that the 
m ister is responsible. The true rule is that the master is only responsible 
so long a- the servant can he said to lie doing the act. in the doing of 
"I i ho i« guilty of negligenee, in the course of his employment as ser- 
vmi. I am very far from saving if the servant when going on his master’s 
In «i ness took a somewhat longer route, that owing to this deviation, he 
would cease to he in the employment of the master so as to divest the 
lattei of nil liability; in such case it is a question of degree as to how 
far the deviation could lie considered a separate journey. Such a con- 
-ideration is not applicable to the present ease, because, here, the carman 
'•anted on an entirely new and independent journey which had nothing at 
all to do with his employment.

In I nr in v. Waterloo, dr., |1912| 3 K.B. 588, tin* English 
l ourt of Appeal, while following the rule that, to make tin* 
muster liable, the servant must have been acting in “the course 
of Ii is employment,” gave a very wide construction to that 
pliniM . | mention it for that reason, though the holding there 
•Iocs not affect the present 'case.

MAN.

C. A.
1014

HaI.I'ARIN

Richards. J.A.

The fact that Stapleton intended, after doing his own errand 
•it tli' north end of the city, to go hack and comply with the 
°rdii\s of his employer, by meeting the latter’s family at the 
ill- lire, seems to me to no more render the defendant liable 
’i hi did the fact, in Storey v. Ashton, L.R. 4 Q.B. 476, that the 
■ Ii h t intended, after doing the clerk’s business, to take the 
Inns»- and eart to his employer's stables.
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There are several late cases in Ontario, which perhaps would, 
if followed, hold the defendant liable; but they are based upon 
a provision in the Ontario Motor Vehicles Act which is not « on- 
taincd in our Motor Vehicles Act. The Courts of Alberta, with 
a practically similar Act to that of Ontario, have refused to fol
low the Ontario decisions. In any case, owing to the absene. . m 
our Motor Vehicles Act. 1908. eh. 04, R.S.M. 191)1. ch. I ll of the 
provision in question, the Ontario cases, to my mind, an- not 
applicable here. In all the cases of injury by automobiles the 
law, so far as the rule of respondeat .superior is concerned, .ip 
pears, apart from statutory provisions, to have been held to lie 
the same law that applies where the accidents are caused by 
horse-drawn vehicles.

With deference, I would allow the appeal with costs, set 
aside the judgment in favour of the plaintiff and enter .in*lir
aient for the defendant, with costs.

Cameron, J.A.:—This action was brought by the plaintiff 
for injuries sustained by him by reason of being struck h\ an 
automobile owned by the defendant and driven by his ehnulï ur 
Tin- action was tried before Mr. Justice Preiidcrgast, who lmv* 

judgment for the plaintiff for and costs. On this appeal
no question was raised as to the amount of the damages the 
whole discussion being confined to the question of the liai* lity 
of the defendant for the acts or negligence of his chaun-iir 
in the circumstances of the ease as they appear in the « vid nee.

The defendant, when engaging Stapleton, the chain ur, 
gave him definite instructions that the car was not to In iscil 
except when required by his family, and under no circumst. i ' S 
was In- to use it without authority on any other occasion. Winn 
the car was taken out at night as, for instance, to go to the 
theatre, it was to be taken back, either to his own gariu on 
Roslyn road or to the Russell garage until it was time t< use 
it again. The chauffeur slept in the defendant's garage, kept 
the key of it. and in taking care of the motor, exercis. the 
ordinary duties of his calling.

On the evening of Saturday, September lfi, 1911. the 
chauffeur, starting from the defendant’s house at id" t a
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quarter past eight o'clock, took the defendant’s family and some 
friends to the Walker theatre, and leaving them there, went 
to tin- Russell garage, a ldoek distant. He arrived at the 
garage, he says, about 25 minutes to 9. The trial Judge finds 
that In- took the car out of the garage about “two hours” be
fore the time when he should have done so, in order, pursuant 
to his instructions, to call for his charge at the theatre. This 
pi-rind of two hours does not seem to me to result clearly from 
his evidence. He says he stayed at the garage “for quite 
a while until just a few minutes before I went north” p. 144). 
And. again:—

MAN.

C. A. 
11)14

Halparin

Cameron, J.A.

I icimiineil there for n little while nml 1 went up to tin- Arena rink. 
Hi* UmnsiiiP:—A little while? A. Yes. a short time.

On his examination-in-chief he says:
After I was at the garage for a little while 1 remembered of having 

an ap|Miintment which I was to cancel with a friend of mine living down

His intention was to go up and see this friend and cancel the 
appointment and be back at the theatre in time to meet tin* 
defendant's family at the theatre,
ami tin'll as I had a few minutes to spare, I thought I would go lip to 
tin Arena rink for a few minutes.

At any rate, he «lid go to the Arena rink ami other than the 
foregoing statement that lie thought he would go up there for 
a few minutes, there is nothing in the evidence to shew how 
long he remained there. When leaving the rink he met a young 
lady who lived in that part of the city where his friend whom 
lie was going to see resided and on his invitation she entered 
tin ear and went with him. lie then proceeded north and it 
was while he was crossing the overhead bridge that the acci
dent occurred. Afterwards he returned to tin- theatre and 
took his charge home. The accident happened at about 2-‘> 
minutes past 10. The chauffeur appeared to he somewhat con
fused in the reasons assigned by him for his decision to cancel 
tli. engagement with his friend for the following (Sunday) 
evening One reason given is that he wished to meet a friend 
ni' his who was coming to the city on the Sunday evening. It 
iiU" appears that Mr. Bulling was returning to the city on
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, .institutes only nn interruption of tin* active service, the liahil- 
u ill arise. The difficulty is not in stating the general prin- 

r,1111'S of law which are applicable, hut in applying them to the 
eu ni instances of the different eases as they are given in evi-

\n important and often quoted ease is that of ./or/ v. Morri- 
I.s84). li ('. 61 IV 501 at 508, a decision of Baron Parke at 

risi iwilts, in which lie stated :
If the servants living mi their master's business, took it detour to call 

ii|n ii .( friend, the master will be responsible. ... If lie was going 
f his way. against his master's implied commands, when driving on 

hi' master’s business, he will make bis master liable, but if lie was going 
mi a frolic of his own, without being at all on his master’s business, the 
mu-!• i will not Is* liable.

MAN.

('.A.
ION

IIam'arin

This expression of opinion is referred to and approved in 
Mih lull v. CrossmlUr ( 1854), Id C.B, 287, subsequently re
garded as a leading ease. The judgments of Maule and t'ress- 
well. .1.1.. in this ease were expressly approved as properly 
enunciating the law by (’oekhum, C.J., in Stony v. Ashton, 
L 1C 1 (J.B. 47t>:—

The true rule is that the master is only responsible so long as the ser
vant can lie said to lie doing the act, in the doing of which lie is guilty 
" "• ’-'I genee. in the course of his employment as servant : p. 471».

To go on his master’s business in a roundabout way, would 
not necessarily sever the relationship : that would be a question 
ol degree. It whs held in that ease that the servant had started 
mi i new journey entirely for his own business.

I m i x step lie drove was away from his duty : per Mellor, .1,, p. 4S0.

In lîayntr v. Mitchell, L.li. 2 (MM). 857, it appeared that 
tin servant took the defendant's horse and cart for his own 
ns ini. on his return, picked up two casks for which lie re- 
'•'i\i I a small fixed remuneration. It was held by Lord Cole 
•' I-' that lie had not entered upon his ordinary duties and that 
tli' master was not liable. The picking up of the casks was 
immaterial.

'C were also referred to Stevens v. Woodicmd, L.R. li tj. 
It 8lV Co##/»/ Co. v. M add irk, |18!)1| 2 Q.B. 418; and to 

1v. Collins, 11904 | 1 K.B. 1128, in which the decision 
in 1 1 'onpc Co. case was distinguished, if not. indeed, over-
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ruled. In Samhrsim v. Collin*, the Master of the Rolls ud 
at M2:—

If th«* servant in doing any act break» the connection between im 
self and his master, the act done under those circuniHtance* is not 11>. 
the master.

And it was held that the defendant to whom the plaintiti id 
lent a carriage, was not ret " ' when his coachman, u tli- 
out his knowledge, took the carriage out for his own purposes, 
and damaged it while driving.

The ease of O'Rrilhi v. .1 MW/. 11910] Ir. R. 2 K.li 42. 
where an action was brought hy a widow against the owner <d'a 
motor car to recover damages for the death of her husb.md 
under Lord Campbell’s Act. was peculiar in its history TIn
jury found all the questions submitted to them, including one 
asking whether the chauffeur was at the time acting within 
the scope of his employment, in the affirmative and gax- a 
verdict for £150. The King's Bench Division set aside the 
verdict ami ordered a new trial on the ground that the trial was 
“unsatisfactory.” The Court of Appeal directed a judgment 
to be entered for the defendant, but the House of Lords re
versed this decision and restored that of the King’s Bench Divi- 
sion. The decision of the House of Lords was that in view of 
the circumstances connected with the trial, with the plea I hits 
and with the way in which the evidence was presented, that 
the ease should lie re-tried. The defendant himself did not 
appear at the trial, but in answer to interrogatories alhg.il 
that when the accident occurred, the chauffeur was returning 
from a journey to see his wife, a journey undertaken without 
tin- defendant's authority and entirely on his own account p 
44). This was the effect of the chauffeur’s evidence also, and 
the trial Judge told the jury if they believed his the 
chauffeur’s) evidence he was not acting on the defendant's busi
ness and he left it to them to determine the point saying tli it if 
they did not so believe, lie thought there was evidence tli ' he 
was acting in his master’s business (pp. 52, 57). It was held 
by Lord Chancellor Lorehurn. at 70, that
There was eviih-noe prima facie that the driver was acting with the 
«cope of hie authority, driving a* lie wait, the ear of the defendant the

7860
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publie -.ircet, poing toward* the defendant’s house . . . while lie was
in tin- service of the defendant.

It whs sought. In* says, to rebut this by the chauffeur's evi
dence that In* was driving for his own purposes, and In* holds 
th.- (juration was whether the jury were entitled to disbelieve 
th' chauffeur on this point and upon that question he refused 
to .titer and thought that it. with other questions, should be 
reconsidered.

The general doctrine is thus stated in La halt. Master &. Ser
vant. 2nd ed.. at p. 6952:—

MAN

C. A.
1914

Halparin
V.

Bulling.

(■nmeron, J.A.

An> acts of negligence of which a servant may lie guilty in managing 
a \> hide or horse, after the personal or other extraneous affairs which 
ceil-i tilled the object of his deviation have lieen disposed of. and lie has 
begun to return to his master’s premises, or to the point where he took 
hi- depart lire from the prescrils-d route, may warrantablv Is* found to 
Inn I.een done within the scope of his employment.

This doctrine is distinctly recognized by Collins, L.J.. in 
Hull, v. L. a X.WM. Co., 15 Tillies L it. 24b; Merritt v II, />- 
inshil, 25 I an. S.C.R. 150, is also referred to on tin* point, as also 
Si,nth \ Wilson, !) C. & I*. 007. and several Ameriean eases. 
Tin uthot* then observes that this doctrine has been seriously 
sh.i en in the I'nited Kingdom by O'lfrilhj v. McCall, ! 1910] 
2 111 l{. 42, hut that owing to the peculiar eimimstanVes of 
that ease, the adverse doctrine cannot h<* taken as settled. It 
is observed that it seems to have been assumed by the Lord 
Chancellor and hv some of tin* «fudges in the Courts below that 
tli< luliility would Ik* negatived if the deviation in i|Uention was in jiuiiit 
»f ’ ' I made for a personal purpose

ninl did not consider the suggestion made by Gibson, «I.. that 
tli chauffeur when returning home might he considered as 
noting within the scope of his master’s business.

It is considered by Lahatt as fully settled that a master can
not he held responsible for negligent acts committed by his 
s* iv. ni. while using his vehicle in a distinct and independent 
jotiri" \. and for some purpose unconnected with the master’s 
hiisiiiesv p. 6956. Liability is not imported to the master when 
tli- s. i \ant. making a journey outside his duties, performs some 
H' ts Min I ir to those arising in the ordinary course of his etn- 
M">1 it as in II nun, r \. Mit, lull. L.P. 2 (MV :I5Î
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We were referred to Patton v. IP a, 2 (Mt.N.S. 606. -re 
the servant kept a home ami gig. his own property, on tl « 1.- 
fendant’s premises. I'rev of charge, and using them in trails, mg 
the defendant 8 business. In going on the defendant's Imp ihki 

the servant drove against ami killed a horse. It was held Mint 
the defeinlant was responsible, there being evidence tliiii the 
servant had tin* sanction and authority of the master f« lis 
actio* s,

In Eni/Uhart v. Partant, |1891| 1 (j.B. 240. the own- mi* 

held responsible for tile negligence of a driver who ear. >s|\ 

left a cart in charge of a lad who, of his own motion, essa.x I to 
drive it when it injured a carriage. The liability was inn s.-.| 
on the defendant by reason of the driver's negligence as iug 
the “effective cause” of the accident. The unauthoriz. net 
of the boy was not considered such.

The subject of the liability of the master for the chaut' - ur’s 
acts is considered at length in Iluddy on Automobiles. p| >•*>

The test ... in whether the net which oec»*ioneU the in in wai 
witliiu the icope ef the xervant's authority in prowi-iiting tin- hu-i. 
which he wan employed hy the master: p. *JHU.

And at p. 295:—

Any driving for the chaulTeur'H own pleasure «it time* or t-- 
not authorized expressly or hy implication does not constitul- ivins: 
for the employer, and an injury occurring while so driving will i i-in-l 
the employer.

The rule in New York referred to at p. 299, that tli- mr 
of an automobile should be responsible for injuries e.uiv I 1 

the negligence of anyone whom lie permits to run it in il pub- 
lie street, would seem to me a wholesome rule, compel I in g 'ii.r* 
to exercise vigilance in the selection of those entrusted 1 them 
with the control of their motors, but it does not appear • Imv 
been generally adopted elsewhere.

Several Ontario authorities were discussed on the ar. nn'iit 
In Wills x. Hrllf Ewart In Co., 12 O.L.R. .">26. where Cli. .vllor 
Boyd held that the negligent driver was, in the language of I’arke. 
R., “going on a frolic of his own.” He alludes to Si vv 
Ashton, L.R. 4 (j.lt. 476, as the governing case, subs- - ueiitly
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followed and applied |in Southf'son v. Collins, 11904 1 lx.It.
and Cheshire v. Bailey, \ 19051 1 lx.It. 2d7, 2451. In Mailt i 

v. (iilli's. 16 D.L.R. 558, the owner was held liable because the 
cliiiuHViir was on bis master’s business at the time in question 
though In* made a detour to give a ride to bis friends.” The 
jiin bad expressly found that the chauffeur was acting within 
tli. scope of bis employment. In this case Chancellor lioyd 
discussed the provision of the Ontario Motor Vehicles Act as 
affecting the responsibility of the owner, but this provision is 
not in force here : In Verrai v. Dominion Antt/mnhilt Co., 24 
O.I..I». m1, the Chancellor further elaborated the point, holding 
that it was the intention of the Legislature to abrogate to some 
extent the common law rule that the master is exempt from re
sponsibility when the servant is at large on a frolic of bis own 
and alludes to the requirements of see. 14 of the Ontario Act, 
which corresponds with see. 24 of our own, | R.S.M. Ibid, ch. 
I ll requiring that every motor vehicle shall be provided with a 
lock or other device to prevent it from being used, lint we have 
no similar provision to that in see. Id of the Ontario Act 11906, 
idi. 4'i quoted in Mattel v. (lillits, 16 O.L.H. 558. 562, note) 

now carried into R.S.O. 1914, eh. 207, see. 19 j to which sec
tion. however, an entirely different interpretation lias been given 
by the Alberta Courts. See II. <(• If. Co. v. Mel.ttnl, 7 D.L.R.

1 A L.K. 176 ; and Lant \. Crantlell, 5 A.L.R. 42, 5 D.L.IL 
•I>M. I" D.L.R. 76». Hut tbe absence from our legislation of 
any provision similar to tbe above Ontario see. Id, renders it 
unnecessary for us to consider this question. It can hardly he 

I argued that the requirements of sec. 24 are such as to override 

tli. common law and impose on owners of motor vehicles a liabil- 
I ity heretofore unknown.

In Ihmsttin v. Lynch, Id D.L.R. Id4. 28 D.L.R. 4d5, a find- 
- b\ a jury in a County Court case that the chauffeur was 

lifting within the usual scope of his employment when the aeei- 
jdciit took place was not interfered with by the Divisional Court 
I"11 iq»|" il. mainly, it would appear, because the trial Judge 
Iliad charged strongly the other way. In any event the judg- 

1,1 "nt ot the Court was further made to rest upon the above* 
ittttuton provision :—

1—17 o.i..R,

Halpabin

Billing.

Cameron, J.A.
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I In* owner of a motor vehicle i* not ohligvil to rmplny a ctiui. 
but, if lie iloca so. lie i« renponeibh* for any violation by him of tie \«t 
p. 440.

Hut, however sound and sane this may be as a matv of 
publie policy, as a matter of law it does not affect us ii, his 
province without further legislative action.

Now, as to the application of the law to the facts of ’his 
case. There is no question here as to the general or s| itic 
instructions given to the chauffeur. We have the evidci of 
the defendant and of the chauffeur on the subject, and tli iv is 
no evidence to contradict or east doubt upon it. The • n*d 
trial Judge accepted that evidence. Nothing here arises > n 
O’li rill if v. McCall, 11fflU| 2 Ir. R. 42. or in some of the her 
eases where the jury has refused to accept the sworn evi iiw 
as to the instructions. Here the instructions were g. ml. 
hut so complete as to cover the occasion arising here f<> lis- 
cussion. The chauffeur had no authority whatever to ta I the 
automobile from the Russell garage to urn* it for any othei ; ur 
pose than to go to the theatre and he there ill proper and r* '"li
able time to take Mrs. Hulling and her family and gu«-'s to 
her home. When he started out from the garage, at a time 
contrary to his instructions, he went in the direction « ti 
Arena rink, also contrary to instructions with the clear I 
fined object ultimately to go to see a friend in the northern 
part of the city. This was not in line with his duty. “< hi the 
contrary.” as so well said by Mr. Justice Mcllor, in St<- >i \ 
Ashton, |L.R. 4 Q.H. 4761. “every step he drove w -«wiy 
from his duty.” When leaving the Arena rink he asked a >oune 
woman to accompany him as she lived near the residence <»f h-s 
friend in the north end of the city. This intention was sub
sidiary to his first and primary intention when he left tli gar
age, which was to go to the residence of his friend Olive»- lit 
went to the Arena rink as an afterthought after reach .g his 
decision to go to see his friend. That was his real objecti■ It 
was his own business purely and had nothing whatever to do 
with the defendant. It was argued by counsel for the pi intitf 
that the point of departure to return might well be fixed i> I hr 
Arena rink and that, therefore, having begun to ret un from
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tli ; point to the Walker theatre, whither his instructions called MAN. 
imti. ii became then and was when the accident occurred in his c. A.

! < employ. That is to say, the relationship of master and l!'14 
s. ! i t. having been admittedly severed, by his taking the auto- Hali-ah 
me out of the garage before the proper time and for his b, /IINi 
ua I ,irposes, contrary to his express instructions, became re- ----

OâWroo. 1
con>ntuted as soon as ho turned away from the Arena rink.
Hm in- indisputable facts preclude such a conclusion. The 
imIIiii- at the Arena rink and his taking the young woman with 
Ini : min there were incidental episodes only. His true objective 
w.is hi> friend’s residence on Me Ada in street, and until lie 
re.fio-d there he was on an absolutely independent journey,
'•niii ' l\ outside of, and opposed to the terms of his contractual 
r. i unship with his employer. Until he reached Oliver’s resi- 
il.ii" tli.- relation of master and servant no longer existed be- 
tW" ii the defendant and himself; in fact, he became, as to the 
*!*•?'• h ut. a stranger and trespasser. In viewing the cireum- 
st.i! « * - "f the case in this light. I am compelled to differ from the 

ni' I trial Judge. As I view them there could not possibly 
I" ant resumption by the chauffeur of, or re-entry by him upon, 
ii ' iiployment until at any rate, he had reached Oliver’s resi- 
«1*11 •• As the accident occurred before he did so, the question 
i i ' h the statement of the law contained in the citation

I from Libatt at p. <>952. above given, and the doubt cast thereon 
I by t attitude of the House of Lords in O’lfrilly v. McCall,

H'l" 2 lr. R. 42, need not concern us here.

3 1 submit with deference that the judgment entered for the
plaint if must he set aside and a judgment entered for the de-

■ fendant

Il Mm., ( J.M., Perdfk, J.A., and II ago art, J.A. con-
■ cum. I

Appeal allowed.
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liritish Columbia Court of Ait/n-al, Manlonald, C.J.A., Irving, Call it 
MrFhillips, JJ.A. April 7, 1914.

1. C<mi'<«HATIONS AND COMPANIES (§ IN' (i -115)—PoWKRS OF oi l ! - 
Impukd authority TO contract.

Whilst it is sitfe as a general rule, and in the absence of proof <• 
authority, to ascribe an implied authority in the ease of the in v.i.. 
director of a company, such a rule cannot be held to apply t« -'ll* 
ordinate officer of a company, such as a logging superintend* *.f 
lumber company.

|IhH-tor V. IbopICs Trust. Hi D.L.H 192. Is B.C.R. AN2. distint
W right v. Cl g n, |1902| l K.B. 745, referred to.|

Statement Appeal from the judgment of Murphy, .1., in favour th* 
plaint ill" in an action for breach of contract.

The appeal was allowed, Mc Phillips, J.A., dissenting

Hothcell, K.C.. for the defendant, appellant.
,/. It', ilell. Farris, for the plaintiff, respondent.

MardonâM, Macdonald, (’..I.A., concurred in the judgment of (l.xi i him. 

J.A.

Imng. J.A. Irving, J.A.:—The judgment appealed from finds • rtain 
facts, viz.: (1) that the plaintiff did not abandon the cm it raw 
(2) that the contract was not terminated by reason of t un
satisfactory way in which it was being performed. Wit L tb* - 
I do no think we need interfere. But on what is referred n 
the real defence 1 have, with every respect for the learn* 1 tria. 
Judge, reached the conclusion that the appeal must be all

The company is in the lumber business, having a - -in 
which is supplied with logs, some cut on the company' land- 
and some bought. Those cut on the company's lands an * i"*' 
cut by contract at so much per thousand or by the coii.|*:iny• 
men. The general manager was P. Lund; the logginu -iipf* 
intendent was Magoon, who was first employed by the n*ni|>:in} 
in November, Bill. His designation as “ logging superin n dnit 
amounts to nothing. In Elk Lumber Co. v. ('rote's A • ' /'"*• 
Coal Co. (11HH>), 12 B.C.R. 433, it was argued that th* wnr*l- 
“ Land Commissioner,” were sufficient in themselves, h mg re
gard to their association with great companies, such as t ill*
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in indicate1 the* authority to hind the* prine*ipal. But in the- 
Supre-inc ( ourt of Canada, Davies, .1., saiel

In itMvIf and apart from other e*vielene*e* the title lias no legal significance*, 
and at any rate it does not /w-r xr imply an authority to sell lands: 39 Can. 
M 15,109, at 172.

Magoem's eluties required him to proviele* between 25 and 
31)111. fret of logs for the* company's mill, and te» have* them at 
ill* mill ready at all times during the* sawing seasem, which lasts 
from April I te» some day in November. Definite* instrue*tie»ns 
\\eiv give*n him, with re*fe*re*ne*e* te» the* se*ase»n e»f 11)12, in a le*tte*r 
dated November 15, 1911 (p. 92, e*x. 5), and that le*tte*r, the* 
I* arm-el trial .bulge* thought, ame»unte*el te» an authetrity te» Mage ion 
to make* tin- agre*e*me*nt upem which the* plaintiff bases his action. 
Tin- letter in epie*stie»n, in my opiniem, was le»e»king te» the* e»pe*ra- 
tieni- lor 1912 only. The* first le*tte-r Mageiem wrote* the* plaintiff 

* x. I. p. HN, March 29, 1912) was with re-fe*re*ne*e* te» the* plans 
for 1912 e»nly, but when Mage»em ami plaintiff nn*t, the*y pm- 
e-eedi-d to dead with the* cutting e»f 25 to 30 milliem fe*e-t >e»ine*- 
tliing which e-oiilel ne»t be* eleine*, having re-gare I te» the* fact that 
tin plaintiff Intel ne» equipment in one* season, and sennetliing 
which cemld only be* eleme* te» the* company's aelvantage*. if the- 
e-emipaiiy eoulel anti weiulel maintain a fe»rce* e»f men to ceunplete 
tin- de-live-rv of the* le»gs, after the* plaintiff Intel sawn aml limbeel 
them In short, the* agreement that Mageiem made with the 
plaintiff invtdvctl the tying up of the company for more* than 
«•tv- '- Min. Mageiem says it is ne»t a usual thing feir a leigging 
supe-rinte-nele-nt te» ele», unless he has elircct authority from the 
company or general manager, te» make such a contract: pp. 48-9. 
It i< ipiite* e-le-ar that Magoem hail ne» such authority, as lie* never 
Mated to Lund the nature* of the* contract lie* Intel given the* plain 
till: pp 19 and 50. The* .bulge* so finds.

That Lund knew the plaintiff was getting out logs and was 
heinj; paid for so eloing is aelmitteel, but tlu* unusual terms we*re 
withhe ld Iront Lund, whether elcliberately or by mere* mischance 
it i~ not necessary te» elet ermine. At any rate until Mage ion was 
eli>e-harge*d and the* plaintiff’s work was stopped, the* managing 
elin-e-tor was not aware* that the plaintiff claime*el a right te» cut 
all th<- log< on the* company's land adjacent te» camp 8, even
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though it should run into three or four seasons. The up| mu 
acknowledgment by Lund of the existence of the contrai l ud 
on was not made on full information, and, therefore. *■ iimi 
bind the company : De llussche v. Alt (1877), 8 Ch.I). 2 1
am by no means certain that the letter of May 1. 191J . vcr 
contemplated cutting beyond the winter of 1912-13: >■ tin- 
terms of payment; but 1 shall accept for the purposes < ihi- 
judgment the construction placed upon it by plaintiff's <•«
The letter of November 15, 1911, is not authority for tnakii tin 
contract, nor, if it is regarded as evidence of the nature tin 
logging superintendent's duties, does it go far enough 'uu 
that a logging superintendent has power to make eonti; 
so large a character as the one now under consideration.

Wright v. (llyn, (19021 1 K.B. 745, is a useful case - tin 
authority of a servant to bind his master.

I would allow the appeal.

(iALLIIIEH, J.A.:—1 agree entirely with the findings 
of the learned trial Judge, but 1 cannot agree with hi' :itvr- 
prêtât ion of the letter of authority from Lund to Magoon. 
November 15, 1911, ex. 5, A.B. 92, nor with his applicai -u 
the principle laid down in Doctor v. the People's Trust, Hi 1*1.1! 
192, 18 B.C’.R. 382.

Had the plaintiff been dealing with the managing di 'or. 
as in the case of the People's Trust, it may very well In lhat. 
in the absence of proof of direct authority, implied nut .»rity 
could be assumed (see also remarks of North, .1., in /**« t 
ham (1887), 36 Ch.I). 532, at 539), but to carry the «I- trim- 
further and to say that implied authority could be ass ut I in 
the case of a subordinate officer (such as Magoon) is, I 'link, 
unsound. Assuming that Lund could clothe Magoon with it! 
rity to make the contract, has he done so? The oral tv-' nmny 
is against that conclusion, and we have then only to look t tIn

let ter, exhibit 5, and construe it. 1 agree with the learn* trial 
Judge that that letter is wide in its scope, and, consul* i th*
nature of tin- business carried on, might be deemed to gi\ 
extended powers to Magoon, but, with the exception "t" 
paragraph, which I will presently refer to, must, I tin 1* 
limited to the sawing season of 1912, and it is, 1 think *l*ar
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on the evidence that the* contract entered into extend* lieyond
that season.

I lie paragraph I refer to starts at the top of page 94, A.B.,
a- follows:—

It is also possible that a contract can he let to l»»g off the two limits 
in in \\ usa. I think you shouhl endeavour to get in touch with some reliable 
I r who possesses sufficient equipment and means to handle this contract.
"1111 . i- other tinitier in that vicinity that could be added, so that the right 
in.in could have permanent work for some time to come, and I think it is 
lii^lii. desirable that we endeavour to get one or more strong logging con
i' i : >rs into the district, who are in a position to carry on both winter and 
summer logging. These shouhl he men of ample ex|>erienee who can lie 
relu d upon to do the work satisfactorily and profitably both for the com- 
pan> and themselves.

11, .my event you should endeavour to provide la-tween -Ô ami JO million 
feet nf lugs for tin- Wardner mill during the next 12 months, ami take the 
?. moisiltility of having logs at the Jack holder on April 1st next and a 
mill unions supply at the mill for the entire sawing season, which usually 
■ I- some time during the month of November.

I in giving you a general outline on these matters as they occur to me, 
and I shall expect you to do the rest.

It i- to lie noted that reference is there made to a contract 
to log off, Magoon is requested to get in touch with a strong 
logging outfit, with means and equipment to log both summer 
and winter, an entirely different contract, as I view it, to the 
on* under which the plaintiff was engaged. Moreover, there is 
no uthority given Magoon to enter into such a contract—in 
lai i. tin very won ling of the clause assumes a reference to Lund 
hefor» any contract is made. “To get in touch" does not imply 
authority to enter into the contract nor does the reading of the 
other part of the letter, restrict ml as it is to a particular season, 
advance matters in plaintiff's favour.

I think the appeal must he allowed and the action dismissed 
with costs.

M< I'iiilmp*, J.A. (dissenting):—This is an appeal from the UvnuiUp#.j a 
judui ut of the learned trial Judge, the Honourable Mr. Justice 
M'ir| judgment being entered for the plaintiff (respondent) 
aK;‘m the defendant company (appellant) for the breach of 
a cot it net entered into with the plaintiff, in writing, as con- 
' 1 1 a letter of May I, 1912, addressed to the plaintiff, and

Walter Magoon, logging superintendent of the defen-
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dunt company, who was acting under a letter, of date Nov. 
her 15, 1911, of instructions from 1*. Lund, the managing dim 
of the defendant company, whereby the plaintiff was to cut r 
the defendant company all timber owned by the defendant <•« 
pany adjacent to their camp No. 8, the defendant comp, 
agreeing to pay therefor at the rate of 81.20 per thousand ! I 

Doyle's scale—the plaintiff to furnish at least 30,000 feet r 
day. If at any time too many logs were cut in the woods, tin 
defendant company could place the plaintiff's men at other wnrl. 
-the work to lie done to the satisfaction of the camp foreman 

and logging superintendent, and if at any time the work \\:i> 
not being done satisfactorily, the contract would become mill 
and void after fifteen days' notice, the contract to continm 
long as the work was satisfactorily carried on. Apparently tin r* 
was a memorandum of the contract as contained in the l< i • r 
of May 1. 1912, in triplicate, forwarded with the letter to tic 
plaintiff for signature, he to return two of them to the office ..f 
the defendant company, the plaintiff to retain one of them. It 
is not shewn in the evidence that this memorandum in triplii 
was signed or returned, nor was it put in evidence, but it \\a> 
not contended that it was not, rather that it was assumed to 
have been done. The terms of the contract were accepted by 
the plaintiff, and he entered upon the work until the defendant 
company refused, on or about September 15, 1912, but without 
giving the fifteen days' notice, to further continue plaintiff in 
the work.

The learned trial Judge held, against the defence set up, that 
the plaintiff abandoned the contract, and it was further held 
by the trial Judge that the contract was not put at an end be
cause of the plaintiff's work being unsatisfactory; that the fift• • n 
days’ notice required for its termination was not given; that 
Magoon, the logging superintendent, had authority to make the 
contract under express instructions in writing from Lund, the 
managing director of the defendant company, as contained in 
the letter of November 15, 1911, and that there was a proper 
delegation of authority from the managing director to the logging 
superintendent to enter into the contract, especially wherein it 
was insisted upon that the logging superintendent was to prov.de 
25 or 30 million feet of logs within twelve months. The lean I
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trial Judge admits that the managing director was referring only 
to the Wasa timber limits, hut that the authority conferred 
even extended to entering into contracts of a wider scope than 
that sued upon. The learned trial Judge, in his judgment, 
quotes an excerpt from the letter of the managing director to 
tlir logging superintendent as follows:—

I am giving you a general outline of these matters as they occur to me, 
;,inl I shall expect you to do the rest.

Hi!)
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The judgment, as entered, directed that it he referred to the 
district registrar of the Supreme Court at Cranbrook to enquire 
into and state the quantum of damages the plaintiff sustained 
by the breach of the contract by the defendant company; the 
measure of damages to be the amount of profit the plaintiff 
would have made if he had been allowed to complete the con
tract. It would not appear that any evidence was given as to 
tin memorandum or articles of incorporation of the defendant 
company, and as to the corporate powers of the company, its 
directors or officers, other than that the company was carrying 
mi active operations in the cutting of timber, and the manufac
ture of the same in a large way.

The appellants, the defendant company, set up by way of 
defence that the contract was entered into without their know
ledge. and was entered into without authority, and that it was 
not binding: that the work was unsatisfactorily done; that the 
plaintiff abandoned the contract; that the plaintiff, on Septem
ber 10, 1912, accepted $383 in full satisfaction of anything due 
under the contract ; that the contract was then terminated, and 
that the plaintiff, in any event, sustained no damages in respect 
thereof.

It will be seen that the learned trial Judge, in his findings, 
held against all of these contentions of the defendant company, 
except that no reference is made to the contention which is upon 
the pleadings—but evidently not pressed at the trial—that the 
receipt by the plaintiff of tin* 8383 was in any way a satisfaction 
of the plaintiff’s claim.

The able argument of the learned counsel for the appellants 
"' e made with much ingenuity—that the extent of the authority 
conferred upon the logging superintendent was exceeded, and 
at best could not be held to extend beyond the right to enter
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into a contract for one season’s work—and not more—rel\ u 
greatly upon lie Cunningham and Co., Ltd., Simpson'* Cl< 
(1887), 36 ( h.I). 532, 57 L.J. (*h. 169. This is a deeision i 
North, J., and, in effect, held that, under the rirrumstun
it not living shewn that the giving of the note was neee>- 
or that the giving of it was within the ordinary business ol 
company—the note was not binding on the company. Xoi 
J., at p. 172, said :—

What is necessary for carrying on the business of the firm under or-lii 
circumstances and in the usual way is the test . . . Had Hunter auti ?■- 
it y to do what he did? In the first place, was it necessary for the carr n 
on of the business of the company that this contract with Liberos sh- I 
be entered into?

In my opinion, applying the tests put by North, .1., the !«•- r 

of the managing director, Lund, to the logging superintend- 
previously herein referred to, amply satisfies the requirent- •> 
of the law as stated by North, J., to authorize the contract b« -m 
entered into, and to establish liability thereunder U|khi tin 
feudal t company. It is manifest that the contract was in i - 
tion to essentials in the business of the defendant compati;, 
cutting of timber to provide the necessary logs for manufact : 
into lumber in the ordinary course of the business of the - n- 
pany. It is trite law that a company is liable for the act - <-l 

its agents, undertaken by them for and on behalf of the • -u- 
pany, and in the course of the business of the company ; i- 
true, perhaps, that this proposition may be stated too bro:- lly
at times—no doubt the surrounding circumstances must be h...... I
at, and in some cases the scope of authority may be exec- , <!. 
Lord (’ranworth, in dealing with the liability of a compati in 
Hanger v. (/.IT. liaihray Co. ( 1854), 5 H.L.C. 72, at 86. 10 I in 
R. 824 at 830, said :

But where a corporation is formed for the purpose of carrying on a - cl
ing or other simulation for profit, such as forming a railway, these --I i< 
can only be accomplished through the agency of individuals.

It is not the law that persons dealing with companies i i.-t 
inquire into what Lord Hatherley called “the indoor mai -i-1* 
ment.” There is the right to presume that that which is I ng 
done is done with all due regularity: lioyal Hank v. Tnr<i -/ 
(1856), 6 E. & B. 327, 119 Eng. R. 886; Mahoney v. Hot I
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Mining Co. (1875), L.R. 7 H.L. 809; Margate v. Shortridge (1855), _
", H.L.C’. 297, 10 Eng. R. 914; lie Land Credit Co. of Ireland C. A.
|stl9), L.R. 4 Ch. 400; He Country Life Amirance Company lfl14 

. |s7ll), L.R. 5 Ch. 288. Hedicam

In tin- present case, whilst there is no evidence that the plain- Crow’s 
nil inquired into the authority of the logging superintendent, 
ito- tact that the logging superintendent presumed to act for

i ■ r i McPhillipe, I \tin company in regard to the ordinary business of the company, idiwntingi 
;11id with the precision of having the contract in triplicate, to 
In- of record with the company—in my opinion, the on ns pro- 
bandi, if at any time upon the plaintiff, was shifted, and it rested 
with the con pany to displace the right in the plaintiff to insist 
lliai the logg ng superintendent was clothed with the necessary 
authority to make the contract, and one binding upon the com
pany.

Maule, J., in Smith et al. v. The Ilnll (Hass Co. (1852), 21 
L.J.C.P. 109 at lit), said:—

I lii« is a case of persons or a body corporate carrying on business at a 
• 11tain place by persons authorized by them and acting with their apparent
knowledge.

In the present case, we have a managing director acting and 
deputing to the logging superintendent the entry into contracts 
in the ordinary course of the business of the company, and upon 
all the facts, the part performance and payments by the com
pany which reasonably could only have been made as referable 
to -nine contract made with the plaintiff, is it now oj»en to the 
company to successfully contend as a matter of law that no 
sufficient power was delegated to the logging superintendent to 
enter into the contract? I would say it is not open. Vnques- 
tionahly, the contract under consideration in the present ease 
i- «me within the objects of the company. Lord (aims, in Fergu- 

\\ il son (1800), 2 Ch. App. 77 at 89, said:

The company itself cannot act in its own person for it has no person; 
i' only act through directors, and the case is as regards those directors 

■" l\ the ordinary case of principal and agent.

Blackburn, J., in McCowan <V Co. Ltd. v. Dyer ( 1873), L.R. 
s B. I ll at 145, 21 W.R. 500 at 501, said:-



172 Dominion Law Reports. 117 D.LR

B C

(' \

1014

Hedican

Neht Pash 
Li mber Co.

'
idisBrntlngi

CAN

8. C.
1014

Christ it- as managing director had a most extensive authority to t 
for the company, and we do not at all question that the company must 
bound by every act of his when acting for them within tin- scope of 11 ,t 
extensive authority.

In the present ease it cannot, upon the evidence, Ik- < 

tended that Lund did not have extensive authority—in fact, 
admitted this—and, when it is considered that in the particul ar 
operations of the company it was, it may he said, as of necessity 
that extensive powers should he exercisable by the. managing 
director, and when the managing director expressly imposes upon 
the logging superintendent the responsibility to have a con
tinuous supply of logs at the mill, it seems to me that it is im
possible to contend that the contract was not within the scop 
of the logging superintendent’s authority, being one in the ordi
nal- course of the business of the company.

lTpon the question of damages, 1 do not think that then 
should be any difficulty in assessing them nor can they be - u 1 
to be merely speculative or too remote: Simpson v. London d 
Xorth Western IL Co. (1876), 45 L.J.Q.B. 182, 1 Q.B.D. 271 

It, therefore, follows that, in my opinion, the decision of tin 
learned trial Judge was right, and the appeal should be dismissed

Appeal allowed.

ROOTS (defendant, appellant) v. CAREY (plaintiff, res -ondenti

Hupirmr Court of Canada, Sir Charles Fitzpatrick. C.J., Davies, Idinut -i 
Duff, and Anglin, .1.1, February 3, 1014.

1. Contracts < ft I 1)4—61)—Option—Acceptance.
The relation of vendor and purchaser is not established by a n ■’ 

option given for value; there must In* an un<|iialitled acceptance of lie- 
option to found an action for specific performance upon it.

[Carry v. Itootx. Il D.L.R. 208. fi A.L.R. 125, 23 W.L.R. 8ÎMI. re

2. Specific performance (S I A—14)—Conditions of contract—ci aim
ant NOT HIMSELF IX DEFAULT.

An action for specific performance at the suit of the alleged ir 
chaser is defeated by non-performance by him of one of the essential 
conditions of his right under the contract, such as punctual payin'nt 
under an option ; and the fact that the vendor had during the cun ■ n<-> 
of the option, conveyed the land to another will not excuse the plaimiiT 
from strict performance on his part of the conditions of the agree
ment unless he can shew that the defendant's default had prev it*■<! 
him. ( Per Duff, J.)
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Ai’I’EAIj from the .judgment of the Supreme Court of Alberta,
( „mJ v. Hoots, 11 D.L.R. 208, 5 A.L.R. 125, 22 W.L.R. s!Hi. by 
which, Simmons, J., dissenting, the judgment of Stuart. -I.. Carr// 
v Hoots, 5 Ü.L.R. <>70. was affirmed.

The appeal was allowed.

Travers Laris, K.C., for the appellant.
A. II. Clarke, K.C., for the respondent.

Fitzpatrick, C.J. :—This is an action for specific perform- Fitzpatrick, cu. 
a nee of an alleged contract for sale. The question is: Was there 
a concluded agreement between the parties / It appears by the 
evidence, written and oral, that on November 2(i, 1010. the ap
pellant gave to the respondent a memorandum in writing, in the 
following terms :—

In consideration of a payment of #10. I agree to give to Major A. H.
Carey, the option of my quarter section—N.K. % of 20. Tp. 12. Medicine 
1 lut. at the rate of #25 per acre. Balance to lie paid 1 on the last day 
of January of each year till paid.

This written instrument contains no date, nor does it say 
when the first cash instalment is to be paid, but the 
admits, in his evidence, that the first payment was to be made 
on January 21. 1911. I read the memorandum as an offer which, 
to become a contract, required to be accepted, and nothing 
appears to have been done by the respondent to manifest any 
intention to accept until January 20, 1911, when bis solicitor 
wrote to the appellant to say :—

Major Carey is prepared to make payment of one-third of purchase 
prive, ami we are anxious to close the matter out at once. We would sug- 
jjvst that, rather than give an agreement for sale, you execute a transfer of 
the land in favour of our client, and take a mortgage hack for unpaid bal
ance. We would lie obliged if you would h i uh hair from you ill oner.

The suggested modification of the terms of the option re
quired the assent of the appellant. No answer was given to this 
communication, although acknowledged to have been received 
within the time, and no tender of the cash payment was made 
until the 20th of March following.

I cannot find in the solicitor’s letter evidence of such an 
unqualified acceptance of his offer as the appellant was entitled 
to in view of tin* speculative character of the market in which
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the transaction took place, and there is no justification of the 
spondent’s failure to pay the first instalment when it fell <1

Briefly, my opinion is that, in the alwence of unqualii 1 
notice of acceptance within the time (en temps utile), and u 
view of his neglect to pay or tender the money at the date fi l 
for the first payment, the relation of vendor and purchaser 
never established between the parties and. as there was no < 
eluded contract of sale, the foundation of an action for sper 
performance fails.

1 would allow the appeal.

Davies, J. (dissenting), agreed with Anglin, J.

Idington, J. :—The respondent claims to be entitled to sp. 
fie performance of an alleged contract of sale and purcli - 
which rests upon the following memorandum written by ! i 
in his note-book and signed by the appellant Roots:—

In consideration of a payment of $10, I agree to give to Major A i: 
Carey the option of my Vi section, N.K. Vi of 20, Tp. 12, Medicine Hat 1 
the rate of $25 per acre. Halance to he paid */1 on the last day of .laim 
each year till paid. E. II. Roots.

This remarkable document, it may be observed, can only ■ 
made operative and given some sensible meaning by virtue d 
the implications therein.

To begin with, it does not express that the option is to be 
of pre-emption. That may be implied in the phrase “at the i 
of $25 per acre.” No time is expressed for its acceptance. T t 
also must be supplied by implication. Is it to be taken as within 
a reasonable time? Or is it to be determined by acceptance "i 
the part of the respondent on or before January 31 then n. \t, 
or acceptance and payment of a cash instalment before t t 
date ?

It is clear from the evidence of the respondent that the tr. >- 
action took place in a speculative market. And that being i in

case, if a reasonable time is taken as a test, I think that tin - 
spondent was too late on March 20 following with his then ten r 
of the cash instalment and a binding agreement signed by li 
self accepting the proposal.

If it is, however, to he taken that an acceptance and pavin nt
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of tin* cash instalment on or before January 31 are implied as 
cnn. I it ions precedent, then, clearly, the respondent is out of 
court, for no money was offered till March 20. Looking at the 
surrounding circumstances, I incline to the opinion that such 
payment on or before January 31. or tender thereof and accept
ance of the proposal were implied.

The parties were entire strangers to each other, and the 
h,,minai payment of ten dollars on a transaction of such magni
tude suggests, in such case, that it was within the reasonable 
expectation of the appellant ( Roots) that he should not he long 
hound until something more was forthcoming than mere accept- 
an , by one who might, for aught he knew, be a man of straw.

Itut, even if this lie not quite clear, surely Roots was entitled, 
at least, to an absolute acceptance before he could be held bound 
by the establishment of the relation of vendor and purchaser 
between him and the respondent. Such relationship has always 
been held as necessary before the offer can be treated as a con
cluded dealing to which to apply the principle and authorities 
upon which Courts have proceeded in holding that non-payment 
on the days named was not necessarily fatal.

If January 31 is to he taken as the time fixed for the cash 
payment, then it clearly would he implied that before any such 
principle can be resorted to enabling waiver or postponement of 
such fixed date, there must have been ere that an unconditional 
and absolute acceptance.

Kut it may he said that this phrase: “Balance to be paid 1-3 
on the last day of January each year till paid,” has no relation 
to the cash payment and that, for this, no time was fixed.

I. however, interpret this language so used, under the sur
rounding facts and circumstances, as clearly pointing to the 
cash payment of one-third on January 31 as being intended 
thereby.

Xnd, although the interpretation of the writing cannot he 
atV*- ted by the respondents opinion, it is satisfactory to find 
fi his evidence that this interpretation does him no injustice.
He says :—

V '"ii were to pay the money by the 31st of January? A. Yes; hut 
there was no discussion nl>out that in that way. . . .
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Carey. 648, at p. 658, Astbury, J., points out that when a written im :
—■ ment contains no date parol evidence may he given to shew viington, J. 1 . .

it was written and from what date it was intended to op- 
In short, I conclude that, in any case, the appellant. hV 

was undoubtedly entitled to an absolute unconditional av

ance on or before January 31, or to be thenceforward re!- . - I 
from his offer.

All he got was the following letter :
Calgary. Canada, .Ian. 20. lull

K. Roots, Ksij.
Medicine Hat. Alta.

Re Major A. B. Carey and you reel f—our tile. 11.588.
Dear Sir.—We are noting for Major A. II. Carey, who secured an -i 

from you on the north-east quarter of section twenty (20). township i u- 
(12), range live (5), west of the 4th meridian.

According to the terms of option, Major Carey lias to pay one tin -i 
the purchase price on the last day of January eaeli year till the pm- -- 
price is paid in full, the purchase price for the land lieing at the i - -t 
$25 per acre.

Major Carey is prepared to make payment of one-third of purelin- 
nnd we are anxious to close the matter out at once.

We would suggest that rather than give an agreement for sal- --n 
execute a transfer of the land in favour of our client and take a m< 
hack for unpaid balance. We would Ik- obliged if you would let n- > 
from you at once. We will lie pleased to prepare the necessary doem 
and you can submit same to your solicitor at Medicine Hat.

Yours faithfully.
II. A. Am.Ison

This was received by Roots within tin- time, hut n- v.t 
l> answered. Can it be said that this forms an acceptance of the

offer ? Let us test it by seeing how Roots could have a\ ileil 

himself of it in any way.
Could he have acted upon this and succeeded in an acti 

him against the respondent for specific performance o iIn- 

contract ?
It seems to me it would have been impossible for him t<> v. 

succeeded in such an action ; apart altogether from any <|ii- i»n 

of the Statute of Frauds.
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Tht' letter is framed in such equivocal terms that it could 
nut he said to evidence a contract, sought to he specifically per- 
l .nmd, such as Lord Hardwicke said when remarking that 
"■•wry agreement of this kind ought to he certain, fair and .just 
in ill its parts.” See Fry on Specific Performance (5th ed.), 
part iii.. eh. 3, p. 165.”

It may have been the purpose of the solicitor writing this 
letter, in the event of the non-acquiescence of Roots in all he 
suggested therein, to recede. It may have been that lie intended 
the perfectly proper suggestion he made to he only tentative. 
How could any Court reading the letter say otherwise.'

How could any Court say that the respondent intended there
by. if and when he found this modification impossible, to .submit 
to the obvious risks and embarrassments of carrying out this 
contract asset forth in the meagre terms of the option.

This letter was, evidently, an effort to extricate the respond
ent from the consequences of his foolish form of contract.

It seems to me clear that no action for specific performance 
would lie in such a case; even if the requirements of the Statute 
of Frauds were waived and merely the question of a contract or 
no contract raised.

I have not only considered the cases cited to us, but also a 
gfi it many more, in the hope of meeting something like this case. 
1 have failed to find one where such an acceptance has been 
found effective on such a basis as rested upon herein.

Numerous cases can be found wherein mere notice of aecept- 
Hii' i' of an offer has been held sufficient.

Hut. in all these the terms of the contract, either expressly or 
impliedly, when read in light of the surrounding facts and cir
cumstances, including in many cases the actual dealings of the 
piirtirs. clearly pointed to notice of acceptance as all that was 
required to make effective the establishment of the relation of 
V' ii'lor and purchaser as between the parties.

I i peculiarly ambiguous form of option now in ques
tion duos not lend itself to such a method of dealing.

1 tLink it called for an express and absolutely unconditional 
m ' nice of the proposal to make it effective.

'‘iid it is to he observed that the solicitors of the respondent
I- 17 D.L.H.
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in this case, when it came to a question of dosing the m vr, 
adopted, hy tendering <in agreement executed by the respon-i nt. 
this very method.

The tender thus made was. 1 must hold, too late.
It is not necessary to decide whether or not the accept nee 

must, in such a case as this, comply with the requirement* of 
the Statute of Frauds and bind the acceptor in that sen.' I 
incline to think the acceptance in such a cast- as this shouM si 
comply. All I am, however, holding is that a contract is n led 
and here there was none.

I have purposely abstained from heretofore entering |mn 
the conduct of the appellants in going through the form of l; mis 
selling to Brown. It seems to me that this cannot have an.x iug 
to do with the disposal of the merits of the case. I -ail con. i\, 
of such conduct having influenced one in the position uf tbe 
respondent, and thus become an element to consider.

But the respondent frankly says, in regard thereto. ;is fol
lows :—

Q. When did you discover that the defendant Ilrown had intm 
A. It was after the last day of January, hut I cannot give you t ■ 'Inti* 
without reference to correspondence.

Certainly lie was not influenced, within the time limit in ii«s- 
1 i herein hy such transaetions as the appellant entered ini"

It appears that the respondent had, on December '• d't»*r 
et ting this option on November 2b, registered a caveat t i-v1 

tect it. And, on January 2b, Brown’s solicitor mailed the 
respondent *s solicitors a notice calling upon them to proceed 
to enforce same.

So far from that being an excuse for not acting more 
promptly, it seems to me it ought to have operated, if properly 
heeded, as an incentive to take steps to make the accept;nice of 
the option hy respondent fall within the time which I hold In 
was limited to.

The conveyance to Brown was subject to the rights tin- 
respondent. A tender of acceptance of the option ami I the 
cash payment ought (as best answer to Brown’s solicitor 1 have 
been made to Roots and, possibly, as a precaution, also to Brown 
as his assignee. There was ample time (if mail, as is to 1 • pre-
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>n h I. in due working order) to hove done soinetliing on or 
I,..for,- the :11st of January, hut nothing was done. And there 
is .......videtiee that the respondent s solieitors knew of the trans
action between tin* appellants. For aught that appears, the 
claim by Brown might have rested on an independent title alto
gether.

\Y, may surmise they searched the registry, hut, if so. they 
acted rather as if abandoning any claim for their client than 
otherwise. In this whole phase of the matter we are left en
tirely to conjecture.

I submit, therefore, we are hound to look to the actual 
knowledge of the respondent and the time thereof relative to any 
contention on his behalf founded upon the conduct, or mi>eon- 
iliirt. If you will, of the appellants, as dispensing with anything 
implied in the contract. That, I repeat, was after the respond
ent's rights had ceased. 1 am unable to see what right any one 
can rest upon the misconduct of another unless by way of clear 
proof that it has misled him.

I may respectfully observe that the judgment providing for 
interest or possession seems to savour of making a contract and 
not that exercise of discretion the Court has in such cases.

I think the appeal should be allowed with costs.

Ditk, J.:—I have come to the conclusion that the rights of 
the respondent lapsed on January 31, 1911, for non-compliance
with .........mditions of the memorandum signed by the appellant
in November. 1910. From the beginning the respondent has put 
forward and acted upon the view that this memorandum con
stituted an offer by the appellant which was to he open for accept- 
aiiee until the end of January, 1911; and the basis of bis case 
is that this offer was accepted by a letter addressed to the ap
pellant on January 20. As his case was presented both in the 
( ourts heloxv and here it must fail, if that letter was not an 
urn|uaIifled acceptance of the appellant’s offer. The memoran
dum oi November is in the following terms:—

Exhibit 1.
In mnsideration of a payment of $10 I agree to give to Major V It 

Tony the option of my % section. N.E. % of 20, Tp. 12. Medicine Hat. at

CAN

R. C. 
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Iriiiifton, J.
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thv rate nf #‘25 per acre. Balance to lie |»ni<i 1 , on the ln*t ilav* of 
ary each year till paid. E. II. Ron

Construing this memorandum ns the respondent eon u,< 
it, us expressing mi offer to enter into a eontraet of sale an. in 
ehase on tin- terms stated, it seems to me that the letter of Hil

ary 20 was not an acceptance of that offer. I take it to he -Im
putable that an acceptance, in order to he effective, must ,m 

unconditional acceptance in the sense that the person t" mm
the offer Inul heeii made declares his intention presently in 
into a contract with the offeror in the terms of the offer.

Now. the last paragraph of the letter in question is in t> fol
lowing terms:—

We would suggest tliiit rather than give an agreement for - 
execute a transfer of the land in favour of our client and take a in- 
hack for im|iaiil balance. We would Ik- obliged if you would let : 
from you at once. We would lie pleased to prepare the nocc*»av 
nient* and you can submit same to your solicitor at Medicine liai

Yours faithfully.
II. A. Ai l I'-

This paragraph seems clearly enough to amount to a li
ment that the writer considers something more must I- l"ii- 
before any of the purchase money is to he paid. It itnph - n
plainly indeed that Roots is to he called upon to exe. m
agreement for sale. And there can he no manner of dont.- tin 
this was entirely in accordance with the expectation of 1 ir-, 
and with the advice which Mr. Allison, the writer, had . n t<> 

Carey already. It is stated by Carey in his evidence in il mont 

unmistakable way that lie did not expect any part of v pur
chase money to he paid until some further document li l"vii 
signed by Roots. The memorandum in his possession. 
was not, as evidence of his interest, suflieiently complet, -r tIn- 

purpose of enabling him to dispose of that interest with !ity. 
and lie was, of course, as he admits, buying the prop, r only 

with the object of selling it again at a profit in the im .Imle 

future. Carey saw Mr. Allison the day after tin* memm i him 

was signed and the subsequent correspondence betwe- iliem 
shews that Carey’s views were understood by Allison ' tin- 
time and shared by him. In a letter written on Jam -1. 
Allison says:—
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Kxhihit 10.
Mi.... \. ('. Curvy. .In unary 21, 1011.

loo l.vmlrum St..
Winnipeg, Man.

Dvur Sir.—Referring to your letter of the I lth inst. ami my reply 
! I hvg to «6«y tluit I infer from your letter that yon «In not desire
i ..h fur land ill full, especially as option does not say anything in re- 
m:ii,i in interest, and that you only desire to pay one-third of the purchase 
pi in and enter into an agreement for sale, or accept title and give a mort 
L iL fur unpaid balance.

Tin- subsequent proceedings shew tluit Mr. Allison fully iva- 
Ii/r,I the importunée of getting from Roots a document more pre- 
ci.M uni more serviceable for Carey’s purposes titan the one he 
already had.

To return to the letter of January 20: The last paragraph 
being such us it was, let us read the preceding paragraph in 
connection with it.

M i mi Carey is prepared to make payment of one third of purchase
I i it nid we are anxious to close the matter out at once.

The writer, in this paragraph, does not declare in terms that 
in < pis the offer or that lie there and then hinds himself to a 
eon!raid in the terms of the offer.

Then, is an acceptance of the offer necessarily implied in the 
M.'iieiiii'iit that Carey is prepared to pay one-third of tXe pur- 
vIi.im price, and that the solicitors are anxious to “dost* the 
matter out” at once? There seems to he no such implication. 
The letter is not accompanied by a cheque for the instalment 
of tin- purchase money which, assuming the offer accepted, would 
be payable on January ill, and the letter does not appear to have 
i-e.h h, d its destination until January 24. In the circumstances 
“\\e are anxious to close the matter out at once,” especially 
when taken with the paragraph to which I have just referred, 
would seem calculated to convey an intimation that, in the view 
of th respondent’s solicitors, the payment of one-third of the 
lM,,v money to which the letter refers was a part only of some 
operation described as “closing out the matter,” which operation 
wniil.l involve the execution of some additional document. In
II u""’! I do not think this letter does express unequivocally an

to assume v/w/>Z/r/f</• the obligations involved in the

CAN.

8. C. 
191*
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CAN. acceptance of the offer, viz., to pay the residue of the pur as-

S C. money according to the terms stated ; and, looking at all tli ii-
1014 eumstanees, 1 think the proper inference is that it was m in

ltüoTs tended to do so. On this ground alone, I think the appeal < iriit
r, v- to be allowed.
Carey.
----  There is, however, another possible construction of lie m-

Duff.l. .
orandum of November on which, perhaps, something ought 
said. It seems capable of being read as intended to embo.iy a 
present agreement in consideration of the payment of ten .1 Lus 

on the part of Roots to convey to Carey the lands mention, un 
the payment of the purchase price according to the terms >t,ited. 
According to this view, the document would express the lei - 
a concluded bargain under which Carey had assumed no na
tion for the future. On this construction of the document. ;• iac

tual performance by Carey of the conditions as to payim* : ac

cording to the letter of the agreement would be an essential -•uh- 
dition of his right to demand a conveyance; and as tin pay. 

ment due on January 31 was not made, it would la- ineii, n- 
upon the respondent to establish facts precluding the app. liant 
from insisting upon the strict performance of the coinliti-m. 
The learned trial Judge appears to have held that, inasm Ii ;i< 
Roots had, in December, conveyed the land to the dclVmlant 
Brown, he had thereby disabled himself from carrying t the 
contract and that this would be sullicieiit to excuse the r.-i••>nd- 
vnt from the strict performance of the condition. It may very 
well be that on discovery of the conveyance to Brown. • re
spondent could have treated the execution of the convex. as 

a breach of the contract embodied in the memorandum of Novem
ber and have sued for damages; but the respondent eon in'" 
Court declaring that he has a subsisting and binding a g 
of sale and purchase ; and non-performance of one of tin v.-n- 
tial conditions of his rights under that contract must be tal t« 
him unless lie can establish some valid ground of dispel ition. 
The fact that the appellant has made default in the porfm minn1 
of his obligations even though it should he of such a char 1 iis 
to entitle the respondent to treat the agreement as re* i l- l 
does not afford such a ground unless the respondent . nN' 
shew that he was thereby prevented from performing tin "ii<li-
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lion in respect of which he is in default himself. The respondent 
|,,,s made no attempt to shew that. We do not know even that 
ho was aware of the fact of the conveyance having been made 
before January 31. If he did. as Chief Justice Harvey appears 
to assume, receive notice of the conveyance, there was nothing to 
prevent him paying the money to Brown, as he clearly would 
have been entitled to do: K.r /mrh l»(ibhi<]fl>, 8 Ch. I). 3(17, at 
370; Hi Taylor, [1910] 1 K.B. ”>(12. at .”>73. If lie was not aware 
of it. then there is no explanation of his failure to pay Roots 
which would have been perfectly safe, of course, in absence of 
any intimation from Brown that he had become the owner of the 
property. In my opinion, the truth is. as I have already inti
mated. that, on the 31st of January, when the first instalment 
of the purchase money heeame due, the respondent bad no inten
tion of taking up the option unless lie obtained some further 
instrument which would afford entirely satisfactory evidence 
of a concluded agreement of sale and purchase, having regard 
to the object he had in view. viz., a re-sale of the property at the 
first favourable opportunity.

It ought further to be observed that the respondent does not 
by his pleadings allege that lie was prevented from performing 
his condition by the act of tin* or that the ’s
conduct was such as to preclude him from alleging non-perform- 
aiiee of the condition. He alleges a contract concluded by the 
acceptance (so called) of January 20. The paragraphs of the 
statement of claim hearing upon this point are paragraphs 4. 
*’> and fi. as follows:—

CAN.

S.C.
1014

Hoots

4. Prior It» January 31. A.I). 1011, the plaintiir duly accepted the said 
option or agreement.

> The said defendant Hoots refused to carry out the terms of the 
>idi| "ption or agreement, and. by transfer liearing date December 3. A.I). 
!•'!". transferred said land to the said defendant Brown, which said trail- 
for was registered in said land titles office on December 17. at 12.40 p.m., 
a- 1.11.-10 AI’., ami tin* defendant Brown thereby became and still is the 
I'-i'ieretl owner of said land.

■». Dll March 21. A.I). 1011. the plaintiir tendered the defendant Roots 
an I'.Teement for sale ami purchase in duplicate, covering the said lauds 

" I .dying all the terms of said option or agreement. Imtli conies 
said agreement for sale and purchase were duly executed by the 

l*l.iintitf. and. at the same time, tendered to the said defendant Roots the 
'■un **i *1,347.10 ami demanded execution of said agreement for sab* and

17425342
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agreement and to accept the said sum of #1.347.19.

No amendment was asked for at the trial and 1 am in I
Roots

Cabby.

to find, from a careful perusal of the record, that it was sugg nj 
at the trial that any act done by the appellant had prevents

i Duff, J
I

performance of the condition by the respondent. It is iinpoi m 
to note this for this reason. In the Court of Appeal, the lea .-.1 
Chief Justice appears to have considered he was -d ii in
ferring that the notice sent by Brown to the respondent was tin
ea use of the failure on the part of the respondent to pax In- 
purchase money. I have already said that, in ray opinion, n-li 
is not the proper inference from all the evidence. VVhat 1 nv 
desire to emphasize is that no such inference ought to he d vn 
unless it were clear that all the material evidence was befon ns. 
as the point was neither pleaded nor was the evidence direct. 1 to 
it at the trial.

In these circumstances 1 think the appeal should lie all. -1 
and the respondent’s action dismissed with costs.

Mb Meriting)
Anglin, J. :—I regard the plaintiff’s solicitorV

letter of January 20, 1911, as an unconditional acceptance «. tin- 
option given to the plaintiff* by the defendant. The mere m 
gestion that the transaction should be carried out by tin \ 
change of a deed and mortgage did not make the acceptance n 
ditioual. The contention that it did is purely an afterthou-.-lil

It was not so regarded at the time. As the defendant, l»o«t>. 
himself admitted on his examination for discovery, he prove, led. 
on a statement of Brown, to whom he had resold the land l>- <nv

\
January 20, that the option given Carey was no good, an ; In- 
adds that his sole ground for repudiating his contract with < uvv 
was that he was obtaining $1,000 more for the land from Hi n.

Payment of the money due on January 31, 1911, was : i a 
condition of a valid acceptance under the terms of the op'mu. 
From the time of the receipt by the defendant of the let t • r of 
January 20, the relation of vendor and purchaser subsist. 1 In - 
tween the parties.

Time was not expressly made of the essence of the agr*........
so constituted. But if, for any reason, it should be deemed -1- 
so, I am of the opinion that the defendant waived tend- -»f

15
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tin instalment due on January Ml. lie handed over to Brown 
tin plaintiff’s letter of January 20, telling him that it was his 
business to attend to it. Brown, on January 2fi, caused a notice 
tu be sent by mail to Carey requiring him to take proceedings 
within sixty days to establish his right to maintain a caveat 
which he had lodged. The Chief Justice, sitting in full Court, 
expressed the view that Brown’s notice reached the plaintiff’s 
solicitors on or about January 28. That notice informed the 
plaintiff that Roots had transferred his interest in the land to 
Brown and that the plaintiff’s rights under his own option were 
contested. It was tantamount to a repudiation of Roots’s con
tract with the plaintiff and, under the circumstances, may well 
be regarded as the act of Roots himself. 1 think the plaintiff’s 
right of action accrued immediately upon this notice being given 
and that he was not obliged to make tender before bringing it. 
Tender was in fact made on March 20. The reason for the 
delay is not explained though it is more than suggested that an 
explanation might have been given by the plaintiff’s solicitor, 
who was, unfortunately, ill and not available as a witness.

In my opinion there was a binding contract, and no good 
reason has been shewn why it should not be carried out.

I would dismiss the appeal with costs.
Appeal allowed.

| Leave to appeal from the above decision was refused by the 
Privy ( 'ouncil.J

McGRAW v. HALL.
/>' - I Columbia Court of Appeal. Manlonahl, C.-I.A.. Irvimi. and (lallilicr, 

•/t/..4. April 7. 1014.
1. Mam I II AND SKRVANT (6 II A 4—00)—SAFETY AS TO PLACE AND AP

PLIANCE»—Scaffold.
A finding of the jury under sub-sec. 3. of sec. 3, of the Employers’ 

tj Act, R.8.B.C. 1911, ch. 74, \\ i 11 not be disturbed where the 
dvfi'iidant employer, a contractor erecting lire escapes on the walls 

1'iiildings, through his foreman (who knew or ought to have known 
"* the danger) required the plaintilf employee to do certain work on 

1 'calfold platform used in erecting the lire escapes, without (a) 
warning the • mployee that according as he did the work so directed 
lin1 platform would become unsafe, or (6) taking precautions to 
secure the platform.

- Am \t. (8VI1M4—5U4)—As to ixstrictionk—Negligence ok mas
ter— Misdirection, when immaterial.

'>ii an appeal in a negligence action, an erroneous direction to the 
"a the faets is not ground for reversal, where the misdirection 

i!",ars not to have influenced the jury’s finding.
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Appeal from the judgment of Morrison, J., in favour of the 
plain tiff in an action brought under the Employers’ Liai* luv 

Act, R.8.B.C. lilll, eh. 74.
The appeal was dismissed, Galliher, J.A., dissenting.

II. S. Wood, for the defendant, appellant.
,/. IV. d< H. Farris, for the plaintiff, respondent.

Macdonald, C.J.A. :—The jury found the defendant ur
gent “through his foreman not seeing that the platform was 
properly secured.” The defendant was contractor for the er 
tion of tire escapes on the walls of the New Orpheum tin ire 
in the city of Vancouver. The plaintiff and one Fleck, both 
helpers, that is to say, men who were learning their trade, not 
journeymen in that class of work, were working on one of tin- 
landings of the fire escape, which consisted of an iron grat
ing supported at one end by a bar of angle iron with a - in. 
face, and at the other by a similar bar with a 3-in. face. Hivrted 
to the latter were upright posts of similar iron, supporting ami 
forming part of the railing guarding that end of the platform. 
While these upright posts remained in place, the grating vas 
secure, but if they were removed, the grating might slip for- 
ward and lose its hold of the 2-in. rest at the other end. ami 

fall.
Johnson, defendant’s foreman, ordered the plaintiff ami 

Fleck to go upon the said grating and drive out the rivets which 
fastened one of the upright posts, and while Fleck was doing 
this the grating fell and precipitated both men to the platform 
at the storey la-low, injuring the plaintiff.

On cross-examination, Fleck testified :—

Q. This is your theory then, see if I am right that on the instant " 
gave the lust blow to the rivet which knocked it through this upn-lit 
sprang away, and the other tiling (the grating) came with it? A. ! Im 
lieve it did.

This theory, 1 think, is borne out by the evidence. No oilier 
explanation of the fall of the grating except by other inter1 r- 
ence with it by these two men, which they deny, was offered, 

and I think the jury might reasonably conclude that the reh 
of the upright post brought about the fall of the gratine
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The action is brought under the Employers’ Liability Act, 
cli. 74 R.S.B.C. 1 HI 11 and the finding of the jury above set out 

must. 1 think, be referable to see. :t, sub-see. M. of that Act.
What then was the negligence, if any, of Johnson.' Two in

experienced men, paid apprentices 1 should call them, were or
dered to go upon a grating using it as a platform or scaffold from 
which to work on a railing which, while safe in its then position, 
would become unsafe when the rivets were < I riven through and 
the upright released. They were not warned of the danger, 
iiml had no knowledge that the driving out of the rivets would 
render the platform unsafe. The skilled foreman knew, or 
must be presumed to have known, of the danger lie was sub
jecting them to. He neither warned them of it nor took pre
cautions to otherwise secure the platform as he might easily 
have done, and which the jury have found lie ought to have 
done. I think it cannot therefore lie said that the jury had no 
legal evidence upon which to found their verdict. These men 
were not erecting the grating, they had had nothing to do with 
its erection, they were using it as a scaffold from which to work 
upon the railing, which was their business there, and which, 
so far as they knew, had nothing to do with the stability of tin- 
plat form.

Defendants also complain of misdirection on the part of tin- 
learned Judge in that he directed the* jury as follows :—

Now, where the tiling or the appliance or the erection or whatever you 
may call it—in this case the lire escape—is shewn to he under the manage
ment of the defendant, or his servant, and the accident is such as in the 
ordinary course of things does not happen if those who have the manage
ment take care—take reasonable care—it affords reasonable evidence in 
tlie absence of explanation by the defendant that the accident arose from 
want of care.

Assuming that to be an erroneous direction on the facts and 
in the circumstances of this case, the jury's verdict is not ns 
i/i'it loquitur. The negligence is definitely assigned, so that 
this direction apparently did not influence them in coming to 
tli'-ir conclusion.

I think, therefore, the appeal should be dismissed.

B. C.

C. A.
lfl i

Hall.

Macdonald,
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Irving, J.A.:—Brannigan v. liobinswi, 11892j 1 Q.B. I 
cited by Mr. Ruegg iu part 9 of Master and Servant in II 
bury, at p. 14(i, as an authority for the proposition that bin I- 
ings in the course of erection are the works of the person ei 
ing them, and so, within the Employers’ Liability Act, puts i 
end to one contention of the appellant’s counsel. There 
have the verdict, finding it was the fault of the plaintiff’s f< 
man : IP ynolds v. Holloway (1898), 14 Times L.R. 551, se. < 
to cover that aspect of the case.

Dealing with the ground that verdict was against evidei 
In Paterson \. Wallace (1854), 1 Mac. 748, it was said this 
maxim has no ion to a question between master . I
servant. That, of course, was at common law, and was inappli
cable by reason of the doctrine of common employment, l ut 
under Employers’ Liability Act, where servant is in same p - 
tion as an outsider, there is no longer the same wide exemp
tion- under the fellow-servant doctrine, and therefore then i> 
no reason for the complete restriction of the maxim.

It, after all, is a mode of proving negligence and where w > 
ranted by the facts it will apply : see Iluxam v. Thoms (18>:' . 
72 L.T. 227.

In Smith v. Baker, | 18911 A.C. 325, Lord Ualsbury, L 
at 335, pointed out that the unexplained and unaccounted r 
fact, that the stone was being lifted over a workman and that 
it fell and did him damage, be evidence for a jurx to
consider of negligence in the person responsible for the op
tion. See also Walker v. Olsen ( 1882), 9 Se. Sess. ('as. 94(i, e l 
by Minton Stenhouse, where tackle for hoisting buckets be», 
loose for some unexplained cause, it was held prima facit ex I 
ence that the tackle was defective.

The learned Judge in his charge, at p. 75, did not say im-re 
than Lord Ualsbury said in Smith v. Baker, f 1891 ] A.C. 
and he immediately added,

but if you think tin* accident xvas camed by a fellow-workman. 
Fleck, the defendants would not lie liable.

As to p. 7fi, I do not think, with deference to the lear -I 
trial Judge, that he put (p. 75) the instruction as to draw ig 
an inference of volcns quite fairly to the iurv. but later on it

7242

91
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th,- instance of defendant’s counsel, lie modified his instruction B c 
to meet the views of defendant’s counsel. r \

I would dismiss the appeal. 1,1,4
M« (i HAW

<iallieikk, J.A. (dissenting):—1 would allow the appeal 
and dismiss the action with costs.

Oalllher, J.A.
I van find no evidence of negligence on the part of the de- (.ik^nting) 

f, iiihmt or the foreman, Johnson.
In this view 1 express no opinion on the other points raised 

by the appellant.
Appeal dismissed.

GILBERT v. STORE. SASK.

Saskatchewan Supreme Court, Lamont. •/. April 14. 11)14.

I. Principal and agent (§111—34)—Secret profit by agent — Heal
ESTATE BROKER—NON-DISCLONVRE ON GETTING OPTION FROM PRIN-

W'licre a real estate broker, holding an option from bin principal 
for tlie purpose only of satisfying prospective purchasers that lie 
--nid carry out a sale, reports to Ids principal that he had been unable 

i,i get the price but would take the property himself and charge no 
commission, and the principal acquiesces, the agent must account to 
the principal for the profit made on an undisclosed re-sale which In* 
had already effected at the time when lie got his principal to sell

| I ndrciiH v. Ramsay. [ 10031 2 K.Î1. (135. applied.]

Trial of action against a real estate agent to recover an Statement 
alleged secret profit made by the agent.

Judgment was given for the plaintiff.
J. F. Frame, K.C.. for the plaintiff.
.1. Case if, for the defendants.

Lamont, J. :—The question at issue in this action is, was Lamont. j. 
the defendant the plaintiff’s agent when he purchased the lots 
set out in the statement of claim? The plaintiff says that in 
•Inly. 1911, he met the defendant in the office of Balfour. Martin 
A: Co., and that the defendant wanted a listing of these lots and 
as! | to have the listing put in the form of an option so that 
In- - 'mid shew intending purchasers that he was able to deliver 
tie property, and stating at the same time that he did not intend 
to purchase himself. To this the plaintiff says he agreed, and 
the defendant drew up an option on the property in which the

s. c.
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SASK. price was stated to lu- +4.0(10. lie further says it was ayi I
s. (’. that the defendant was to get 21per cent, commission
D04 sale was made. The defendant admits taking the option. n

(•iLBKKT HH.VS l«‘ took it for himself as prospective purchaser, and 4
Stokk ,,s HKcnt the plaintiff. The option was for two months. I hr 

defendant, after getting the option, listed the land for sale
T.nmont, .1. . . . .

other real estate agents. No sale, however, was made within 
two months specified in the option. In the early part of Dec, 
her. 1011. the defendant saw the plaintiff again about these h • 
and they tell different stories as to what occurred on this <■-■■■ i- 
sion. The plaintiff says the defendant asked him if lie still c 4 
the land for sale, and that he replied that he had. that the d< 
dant asked him if lie would still take +4.000 for it. and tine • 
replied that lie thought lie ought to get a little more, hut would 
take the +4.000, and that the defendant said lie would try mid 
get him more and that lie thought he could sell the propeli\ 
The plaintiff further says lie was to give the defendant +10(1 
commission for selling it. About ten days after this coim i 
tion. namely, on December 1(1. the defendant again saw iff 
plaintiff, and, according to the plaintiff’s story, the defend.mt 
said that lie had been unable to find a buyer for the prop-1 ty 
but would take it himself at the +4.000 and not charge any « 
mission. To this the plaintiff agreed, and an agreement for 
of the lots was made between the plaintiff and the wife of the 
defendant Store, Store acting for his wife throughout.

The defendant's story is that, when lie met the plaintiff in 
the early part of December, lie took from him an option on tin- 
lots at +4.000 for thirty days, and that lie took over the prop, i ff 
under this option and was not acting at all as agent for iff 
plaintiff. The question is. whose story is to be believed.' The 
defendant produced two witnesses to support his story that lie 
got an option in December. As to the witness Yongren, I pi.ht 
absolutely no reliance upon his evidence. The witness Ileffci n 
impressed me more favourably ; but the short option on the p v 
with the letterhead which he claims to have seen in Decern -.t, 
and of which he has such an indefinite recollection that he Mi

not say whether it was written or typewritten, can hardi.' ff* 
said to be the formal document drawn up by the North-W st 
Canada Land Company as testified to by the defendant. ie
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<|inslion. then, Iihs to lie determined on tin* evidence of the plain- 
till 11 is story, to my mind, is more probable than that of the 
,1,1, ndant. and liis eonduet throughout has lieen consistent with 
liis story. As soon as he became aware that the defendant had 
iii.i.l,. ;i .sale of tin* lots before In* purchased them from the plain- 
titf In* immediately made a demand for the difference received 
liv thr defendant, and. getting no satisfaction, at once brought 
action. On the other hand, the defendant is unable to produce 
tie option. His listing of the land after obtaining, as lie says, 
an option, corroborates the plaintiff's story that lie did not intend 
to buy the property himself, hut simply had it for sale. Further
more. failing the production of the option which lie says In* got 
in December, or reliable evidence of its contents, I should have 
thought the evidence of the stenographer who prepared it and 
tin* shorthand notes from which it was prepared, would have 
been useful testimony as establishing the date and contents of 
the option and the fact that one had been drawn up. The defen
dant admits that he has made no effort to produce this evidence. 
On tin* whole. then*fore. I accept the s|ory of the plaintiff, and 
find that, in the early part of December, tin* defendant did 
agree to try and sell these lots for the plaintiff, and was to 
reu ivi* a commission of $100, and that, on December Hi. lie came 
back and told tile plaintiff that he was unable to sell them, but 
would take them himself. I further find that at the time he so 
agreed to buy them himself he had already made a sale of them 
for *0,000, and had *11,000 of the purchase-money in his pocket. 
He therefore purchased the lots while he was acting as agent for 
tin plaintiff, and did so not only without making disclosure 
of the fact that he had already sold the property, but represent
ing that In* was unable to find a purchaser. The plaintiff is, 
therefore, entitled to the profit made by the agent on the sale 
of the lots: Andrews v. liamscy, 11003] 2 K.B. 635. lb* bought 
at >4.000, and had already sold at *0.000. The plaintiff is, 
therefore, entitled to the difference, or *5.000. There will be 
jiiil/meiit for the plaintiff for *5,000 and the interest thereon 
revived by the defendants, and costs. There will he a reference 
to the local registrar, to ascertain the amount of the interest 
received.
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Judgment for plaintiff.
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SASK. TAYLOR v. WADDELL.
S. C.
1914

Saskatchewan Supreme Court. Haultain. C.J., La mont, ami Elwooil l.i
March lfl, 1014.

!• Voxthacth i 6 VI A—410)—Money paid to the i ke of another.
Where the defendant lias taken upon himself, by agreement ih 

the plaintiff, the duty of discharging a liability which would , 
wise fall on the plaintiff, and by reason of the defendant’s breai ,f 
such agreement the plaintiff has been compelled to pay. he mav re, ,r 
the amount as money paid to the defendant’s use.

[See Royal Hank of Canada v. The King, 9 D.L.R. 337.1

Statement Appeal from the* .judgment of Wood, Judge of the Weyhurn 
District Court, dismissing the plaintiff’s action upon an all- <1 
agreement by the defendant with the plaintiff whereby the 
former took upon himself the duty of discharging a liability 
otherwise falling on the plaintiff.

The appeal was allowed and a new trial granted.
A. 11. Tingley, for the appellant.
II. X. Morphy, for the respondent.

Haultain, C.J.
The judgment of the Court was delivered by
Haultain, C.J. :—Sections 2, 3 and 4 of the statement of 

claim, in my opinion, state sufficient facts upon which to found 
an action for money paid to the defendant s use. The assigni nt 
by Ennals to the plaintiff should not have been pleaded, and flic 
plaintiff by pleading it is at least partially responsible for fli<- 
significance which was attached to that transaction by the learned 
trial Judge. A statement of the law bearing on this case may 
be found in 7 Hnlshury 46ti:—

The defendant may have taken upon himself by agreement with the 
plaintiff the duty of discharging a liability which would otherwise f., 1 "it 
the plaintiff, and if by reason of his breach of such agreement the plaintiff 
has lieen compelled to pay. he may recover the amount as money pai l to 
the defendant's use.

In my opinion an agreement by the defendant with the plain
tiff to discharge the plaintiff’s liability to Ennals when the «-liar- 
coal is sold is clearly proved. In any event, such an agreeim lit 
may fairly be implied from the special facts of the case. See 
cases cited in note in Ilalshury, supra.)

The appeal must therefore be allowed, and a new t rial 
ordered. The defendant will pay the plaintiff his costs of 'his 
appeal and of the first trial.

Appeal aUoH'nl.
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GAUTHIER v. CANADIAN NORTHERN R. CO 
DAGENAIS v CANADIAN NORTHERN R. CO

Alberta Supreme Court. Ilarrcii. Stuart, anti Simmon*.
April 25, 1914.

I. KmI.NKNT DOMAIN (§1111)—101)—RAILWAY EXPROPRIATION—A WARD— 
SKPARATK CLAIM FOR OCCUPATION PRIOR TO AWARD.

An award in expropriation proceedings under the Railway Act 
I Can.) fixing the compensation for land taken for the railway and 
the damages to the remainder of the land, does not include the dam
ages to which the owner is entitled for the company's wrongful use 
and occupation of the lands prior to the expropriation.

\t!authitr v. Canadian Sort hern It. Co.. 14 D.LR. 490; and />«</- 
mais v. Canadian Xorthern H. Co.. 14 D.LR. 494. varied.]

l'. Limitation of actions (8 IE—80)—Railway Act ((’ax.) — Con
struction AND OPKRATION—OCCUPATION.

An action for damages suffered by the landowner which could not 
he included in the award on expropriation of the land under the 
Railway Act (Can.), ex. gr.. for a wrongful occupation hy the rail 
way prior to taking expropriation proceedings, is not within the 
limitation of one year prescribed hy sec. .‘IIMi of the Railway Act, 
R.S.C. eh. 37. as such injury arises merely out of the occupation hy 
the railway company and not out of the "construction or operation” 
of the railway.

[Gauthier v. Canadian Xorthern It. Co.. 14 D.L.R. 490, varied.]
3. Costs ( 8 I—8)—Of arbitration—Railway expropriation.

I he costs of an arbitration in expropriation proceedings under the 
Railway Act (Can.) are fixed and payable under the terms of that 
statute, and are not subject to variation in an action by the land- 
owner for trespass and compensation in which the expropriation and 
award are set up in defence.

|tiauthier v. Canadian Xorthern It. Co.. 14 D.LR. 490. and /)>/</• 
tuais v. Canadian Xorthern It. Co.. 14 D.L.R. 494, varied.]

I. Costs ( § I—8)—lx KXPHOpRiATiox for railway—Statutory liability 
Amount of award.

I he taxed costs of the arbitration are not to he added to the 
amount of the award in fixing the liability for costs of the arbitra
tion under sec. 199 of the Railway Act. R.S.C. 190(1, eh. 37. in ex
propriation proceedings. ( Cer Simmons, J.)

Aimtai.s from the judgments of Reek, J., (StiitlhUr v. (W.lf. 
' .14 D.L.R. 490, 25 W.L.R. 955; and Ihtgtnais v. C.N.H. Co., 
14 D.L.R. 494. in favour of the plaintiffs.

(> -V. Biggar, K.C., for the appellants.
/■ />. Edwards, K.C., for the respondent.

Harvey, C.J. :—I am of opinion that the amount allowed hy 
tli learned trial Judge to the plaintiffs in respect of the de- 
privution of this land and the consequent damage to his other
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property by the manner in which it was used, should not lie 
interfered with.

I do not think that interest upon a sum fixed upon tin- valu
ation at a period long subsequent to the commencement of tin* 
occupation by the defendants is necessarily a proper amount 
upon which to base a conclusion, but. owing to the conduct of 
this ease I think it should be deemed not improper here. The 
learned trial Judge said he fixed as the amount of dama: s 
not covered by the award. It is quite clear, however, from u hat 
follows that he did not mean this to include what I hav. iv. 
fcrred to above, and that lie gave the amounts he did. which lie 
arrived at on an annual percentage of the amount of the award, 
to meet this claim.

There seems no doubt that the award which provides for 
the value of the land at the time it was made and also includes 
the damages of the owner to the remainder of his land cannot 
include the damages for the preceding years. This daniag* is 
a continuing one and ordinarily will not materially vary i mm 
year to year. The value of the land taken, however, may ;md 
probably would, vary between the time the defendants first »«• 
copied it and the time of the award, but this being farm land 
the variation would probably not be very great. The defend 
ants during these years should not have the land and the money 
and the plaintiff have nothing. When the award was based on 
the value of the land and damages at the time of the filing of 
the plan, interest on the amount of such award was deemed tin- 
proper basis of compensating the owner under such circum
stances. On the same principle, the value should be ascer
tained as of the time of the filing of the plan. or. perhaps, more 
logically, as of the time of the defendants’ occupation, but it 
would probably not vary greatly from the amount of the award 
and. by reason of the manner in which the case was conducted. 
I think that may be taken in this case.

I think there is no warrant for saying, however, that the 
provision of the Act for fixing the compensation at the time of 
making the award is intended to deprive the owner of tin 
right to be compensated for damages suffered before, which 
cannot be included in the award.
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As to the de fendants’ claim to set up sec. 301», (Railway ALTA. 
Act. K.K.O. 1006, eh. 371 as a bar, I am of opinion that the s. (’
K*M*tion lias no application to this case. The damages do not l'.il4
ari.'i- «mt of the construction or operation hut merely out of the Gai-thif.r 
occupation by the defendants. C.XRCn

The plea of the Statute of limitations to the allowance for „,n 77., 
iliimages for trespass by cattle, in my opinion, cannot prevail.
This plea was set up with a plea of payment in after the amount 
had been determined by the learned trial Judge. The plain
tiff had the right to accept it, and only if lie " the
•h-,mmt could the plea prevail, lie has not questioned this 
amount at all and therefore is entitled to the amount.

I am -if opinion that tin- learned trial Judge hail no juris- 
dietion to make any order as to the costs of the arbitration.
Th v iin :ixed and payable under the terms of the statute, and 
inv interference with them is unwarranted.

I think the appeal should he allowed, and the judgment s«1 

asM in so far as it affects to deal with the costs. In other re 
spccts the appeal should lie dismissed. I would allow no costs 
to either party.

Simmons, J.:—Each of the plaintiffs owned farms near simmom,j. 

Mm in ville in the Province of Alberta in the year 1905, and at 
tluit lime the Kdmonton and Slave Lake It. Co. were authorized 
by tl ■ Canadian Parliament to construct a railway, the pro
posed location of which passed through the plaintilfs’ said 
farms. Iteforc the commencement of this action the said rail
way company was amalgamated with the defendant company 
pursuant to the provisions of the Railway Act of Canada. In 

September, 1905, one C. li. Stovel, a right-of-way agent of one 
or tin- other of these companies (which one does not seem very 
clear . obtained from each of the plaintiffs a contract in writ
ing miller seal. The contract with Gauthier is as follows:

U hi/, rtc. The Canmliflii Northern Railway Company. Know 
nil iihii i.\ ihese presents, that 1. Alexander Gauthier, of Murinville. here
by r«H* to sell ami convey, by good mid sullieient deed and conveyance, 
free from encumbrance, to tin* Canadian Northern Railway Company, 
their successors and assigns, for the purpose of the railway proposed to he 
coiistrih tei| hy the said company, all right, title and interest in and to.

0221
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all tIn* land ri'quiml liy the Maid company for the right-of-xvay. al- fur 
station or for any other railway purposes, on and upon northeast «pi t.-r. 
section 33. township 55. raiigv 25, in tin* Province <if Alberta, at an fur 
the sum «if — fr«>«- . . . (dollars) per acre of lawful money uf « 
payable on completion and acceptance of the title by the said com un. 
The company may in the meantime proceeil with the construct i nf 
their railway on the said laml.

Witness my hand ami seal this 20th «lay of September, 1005.
Signed ami sealed in the presence of Alexander N. (J.u'th it.

>1. Ot'ERTlN, (Seal i

The contract with Dagvnais is of the same import. Tin- 

plaintiffs allege that the consideration in each case for the 
grant of the right-of-way to tin* defendants was a wrha on 
mise of said Stovel that the railway company should con- act 
and maintain on tin1 said lands a railway station for tin* \ n-.-e 
of Morinville; and that the cstaldishment of such railwa >t;i 
tion on their lands would greatly enhance the value tli ut 
The railway was constructed in 1906 and 1 DOT, and. appui tlv. 
operated by the defendant company since the complet i of 

construction, hut the said railway station was not local mi 

the plaintiffs’ lands. In January, 191 J. the plaintiffs u.m 
actions, alleging the agreements hereinbefore referred t< and 
further alleging that when said agreements were old.Vim mn 
the plaintiffs that the latter had no authority to coimn ' a 

railway over their said lands, and that the defendant ny

since the date of entering upon the lands of the plaintiffs w«*iv 
and are trespassers. The plaintiff's claim damages: and in

junction restraining the defendants from registering n- 
struinent affecting tin* title to said lands; in the altmi iv., 

compensation for tin* lands taken, and for damages to re

mainder of the plaintiffs’ lands; also damages for the hr- ii of 

the agreement to establish and maintain such station on n 
tiffs’ lands. The defendants pleaded the right of the K«i ton 
and Slave Lake Railway Co. to enter upon plaintilH i.imb 
under the agreement in writing above set out, and that 1 Mis

take the same was reduced in writing on a printed f< re
ferring to the Canadian Northern R. Co., and that tin : om-
panics were amalgamated on January 4. 1911, but d« tin- 
verbal undertaking alleged by plaintiffs as to the eon-t tion
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ami maintenance of a railway station. Subsequently to the 
commencement of the plaintiffs* actions the defendants coin- 
111,11.vd expropriation proceedings under the Railway Act of 
Ciimida and obtained an order staying the proceedings in the 
original actions pending the arbitration proceedings, and arbi- 
11,-in,.11 proceedings had taken place in the presence of counsel 
for both parties, and the arbitrators had made and published 
tli.-ir award whereby the plaintiffs were awarded tin* sums of 

and $1,750 respectively by way of compensation for 
tin taking of their lands pursuant to the Railway Act. It ap
pears that the defendant company offered to pay these amounts 
to til. plaintiffs, but some question arose as to costs and also as 
to interest on these amounts and nothing further was done 
till the parties went to trial on the original actions on October 
1 Mr. Biggar, counsel for the defendant, then made ap
plication for leave to file an amended statement of defence set
ting up the arbitration proceedings and payment into Court 
thereunder of the amount of the awards and setting up sec. 
•{'•*» of tin- Railway Act of Canada. After some discussion, this 
aiii' iidment was allowed by the trial Judge and also an amend
ment allowing the defendant company to bring into Court in 
tlv sr net ions with an amended statement of defence a sum for 
damages in satisfaction of plaintiffs’ claim. The defendant 
(••'iiii'iiny had not at this stage paid into Court in the arbitra
tion proceedings the amounts of the awards but it was agreed 
for the purpose of this trial, that the sum should be treated as 
il paid into Court in the arbitration proceedings and such pay- 
in*‘iit pleaded in the amended defence which the defendants 
w.i. ndowed to set up. The respective plaintiffs were then 
cull, d to give evidence on their own behalf and the trial Judge 
ri*tus»*,I to admit evidence of the alleged agreement in 1905 to 
purchase the right-of-way through the plaintiffs’ lands on the 
g,,"!i'i l that the arbitration proceedings had settled the amount 
o! eoi 11 pensât ion the plaintiffs were to receive for the taking of 
th' ir land. A considerable discussion proceeded between coun- 
Si I ud the learned trial Judge and it was finally agreed that 
fl"' '••■ffinlants should pay into Court in the arbitration pro-
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ccvdings the respective amounts of the awards with ini' rest 
from the date of the award, and also to pay into Court in tin- 
present action the sum of $•"> in the Gauthier case and sjOô" in 
the Dagcuais case. The learned trial Judge then said. “Tiut 
leaves the question whether you are entitled to interest from 
possession or from the award.” Counsel then argued tlii> , i.s- 
tion and judgment was reserved.

It is important to note that the defendant had not y.-t 
drawn his amended statement of defence and the trial prof- l< I 
on the understanding that amendments raising the issues u ml 
upon during the discussion should be made, as indeed they u. • 
subsequently made. The trial proceeded on this basis it s. ms. 
namely, whether the plaintiffs should have compensation fur 
the use and occupation of their lands by the defendants from 
the time the defendants entered into possession in 190(5 until 
the award in 1913. It is somewhat unfortunate that we have 
not got the argument of counsel upon this question, hut I am 
of the opinion that the argument was confined solely to the 
question as to whether the plaintiffs were entitled to a su for 
occupation and use of their lands represented by interest upon 
the amount fixed by the arbitrators. No other basis of fixing 
the amount (if any) was suggested and no evidence was ad
duced as to actual value of the rents and profits of the lands 
during the period of occupation nor was there any evidence 
to indicate that the lands had either increased or deci'eas. d in 
value during this period.

At an earlier stage of the trial the learned trial Judge 
said :—

Well. I have a view upon it; I have already in one or two. ; ;i|--
more eases, followed Ontario decisions, deciding that the award ries 
interest. If that is right, then the amount of the award should l»- ac
companied by the interest up to tlit» date of payment into Court ' nmkc 
a complete defence; then, there would he the other question as i<■ v < flier 
that is a complete defence to the action, or whether it is « defeiic i • all 
but what might, perhaps, in almost all cases, lie a nominal amount, aliieli 
gave the right to the plaintiff to bring the action, unless, at I- -i. pm 
ceedings were taken; and this question of pleadings really affect' ' 'iilt- 
stantial contest in this action, because they cover the question rist* 
too. The defendant is now the owner of the lands in question 1 ' da
not say they paid the money into Court in this action. The propn place
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t<> jin y that in is to pay it into Court in tin- proceedings under the Rail
way Act.

The learned trial Judge had already ruled that the plain
tiff could not proceed upon his claim under the contract as 
title to the lands and price were now m judicata, having been 
clvtvntiined by the arbitration and the plaintiff having failed 
to appeal against the order appointing arbitrators.

The above remarks of the trial Judge, however, indicate 
tliat. in his view, the defendants in the arbitration proceedings 
slmiilil pay into Court not only the sums awarded by the arbi
trators and subsequent interest, but. in addition, interest from 
the time of taking possession and the inference is that the 
award and the amounts to be paid in thereunder were not 
necessarily to be treated as a complete defence to plaintiffs’ 
claim but only to that part of their claim which alleged an 
agreement to purchase upon the terms therein set out and for 
damages for breach thereof, and that the claims of the plain
tiffs arising out of the occupation of their lands prior to the 
award of the arbitrators remained to be disposed of. Another 
issue seems to have been interjected though it is not clear just 
how. namely, the right of the plaintiff to add the costs of the 
arbitration to the amount of $1,750 fixed by the arbitrators in 
the l)a<)<MÎ8 case, with the result that the addition of these 
costs which had been actually taxed prior to this trial by the 
learned trial Judge brought the amount of the award to a 
greater sum than that named by the arbitrators, and that there
fore. under sec. 190 of the Railway Act, the defendants should 
pay the costs of the arbitration.

I propose to deal first with what sum, if any. the defendants 
should pay for the occupation by them of plaintiffs’ said lands 
from 1906 until the date of the award.

It is quite clear that the trial Judge intended the pleadings 
should be confined to two issues, namely, (1) “whether in
terest on the amount awarded runs from the time the eom- 
I '".v took possession or from the date of the award,” and (2) 
“whether the costs of the arbitration proceedings—which in 
fait had been fixed—ought to have been paid in.” (Reasons 
tor judgment in Gauthier case).
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It is obvious that tin* trial proceeded on this basis, uaiin ly, 
to what extent, if any. is tin- award of tin- arbitrators an m 
swer in law to the plaintiffs’ claim. The trial .Judge held it 

Gauthier was an answer to plaintiffs’ claim for the price of his land, hut 
C \ H Co n°t tin answer to the claim for occupation and use prior t• > tin- 

---- award, lie also held that the amount fixed bv the arhiti is
Si minium. .1.

carried with it interest for the period of occupation of the I mis 
as compensation for that occupation prior to the award, fol
lowing It< Clai'l, ami Toronto, Grey t(- Bruce It. Co., 18 O I It. 
028, 9 ('an. Ry. ('as. 290. The trial Judge observes:—

1 here may lie some question whether I should give this as dmiu; 
whether this interest is a necessary consequence and incident of tin- 1 id 
attaching itself inseparably and effectively thereto in such sense a- i in
crease "the sum awarded” or “the compensation” by that amount, i in 
deed, took the latter view in interpreting sec. 11)9 on the que*ti. if 
costs of the arbitration in the case of Iho/ninis (14 D.L.U. 49*21.

I have read the cases cited by the learned trial Judge nd 
by counsel on the argument, and they seem to hear out this ,-on- 
elusion, namely, that, assuming an agreement to purchase I k 
whether statutory or by consent of the parties, then if the ir- 
chaser enters into possession the purchaser may proper! In- 
held liable for interest on the purchase price during the period 
of occupation until the purchase money is paid.

None of the cases go so far as to say that, assuming u pus- 
session quite outside of the agreement to purchase and tli- n <i 
subsequent contract to purchase—that interest on the pui as.- 
price for the period of occupation prior to date of pureh. is 
an incident of that contract. It. indeed, could not hav- my 
thing to do with the contract unless it is a part of it. II umr 
in view the issues at the trial, this conclusion does not imp by 
any means that the plaintiff's fail to recover from the d n«l 
ants for the occupation. They do not get it as an incident "i* 
arising out of the award, hut they are undoubtedly entitl'd to 
recover. The defendants took the lands in 1906 under that 
purported to he a grant to them of the same. No offer ot -oui- 
pensât ion was made or negotiations suggesting that tli- in
tended to pay plaintiff's. After occupation for some six ns 
when the plaintiffs bring an action to enforce their right- the

ALTA.
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defendants repudiate the agreement and resort to their rights ALTA, 

of acquirement of the lands under the Railway Act. The com- s. c
peiisation fixed hy the arbitrators not having heen paid at the 11,14
dal' of the trial they were at that date in wrongful possession C.uthiku 
of tla- plaintiffs’ lands. The plaintiffs objected to the arbitra- (. N (Ni 
tinn proceedings, and. while the trial Judge was right in his

Simmon*. J.
conclusion of the law. that the arbitration proceedings were a 
har to recovery under their agreement since the plaintiffs did 
not appeal from the order appointing the arbitrators, yet the ar
bitration proceedings decided the price to be paid as of the 
dan- nf the arbitration. The recovery for the illegal occupation 
prior t<i the arbitration was quite properly left open to be 
pursued by them in this action. While I do not agree with the 
conclusion of the trial Judge that the interest would attach to 
die award in the technical sense as an incident of the award 
aridng out of the Railway Act. yet, no doubt, it is still open 
to tli plaintiffs to say that it is a fair amount. It is such 
amount as the Courts have deemed to be fair and equitable 
iiml'i circumstances where the purchaser is in rightful pos- 
session. Surely, in the absence of any evidence that such sum 
woni.l In- too large, the Court may fix the amount of compensa
tion for use and occupation on this basis when the defendants 
ai' wrongfully in possession.

In i case where the company took possession under statu
tory powers, but the exact amount of the compensation was not 
satisf.u-torily decided till long afterwards. Bacon, Y. C.. held 
tli interest ran from the date of taking possession and not 
from tin- date of tin- verdict : Itlnjs v. Dan Valhij It. ('<>. 1*74 >.
Lit. 1!» Eq. 93.

1 conclude that the amount found by the trial Judge in 
'■•"'li ''«ise which should be recovered by the plaintiffs is fair and 
reasonable. The question of costs arising out of the arbitration 
in mi tar as it affects the issues upon this action does not occur 
in tic (laathirr case as the award was greater than the amount 
offer I by the company.

I am of the opinion that the conclusion of the trial Judge in 
tli h't'i' nui» ease that the taxed costs of the arbitration should
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ALTA he added to the amount of the award for the purpose of dug
s.c.
mu

the liability for costs of tin* arbitration under sec. 1!i!< ui' the 
Aet cannot be sustained. The principle underlying that mm*-

Gauthier

C N R. Co.
tion is that the costs of an arbitration would have been av.,..i.**| 
if the owner had asked what, in the opinion of the arbitrator

Simmons, J. was a fair price for his land. The owner had an action then 
pending for the recovery of an amount over and abov< this 
to which he might be entitled, and obviously it would be !•>- 
parture from the very purpose of the section to add the costs to 
the amount of compensation and then hold that the eomiuny 
should have paid sufficient to cover both the value of the lands 
and the costs of an arbitration.

1 would, therefore, dismiss tin* appeal in the (!authi< r ease 
and vary the judgment in the Da (j niais ease in aeeordanc. -h 
the above conclusion as to costs, the defendants to pay tin ">ts 
of the appeal.

Stuart, J. Stvart, J. :—1 concur in the result.
Judgments van /

ALTA. RINGWOOD v GRAND TRUNK PACIFIC R. CO.

S. C.
1914

Alhcria Supreme Court. Harvey, fStuart, amt Simmon*. -I t.
April 25, 1014.

1. Railways (Sill)—37)—Permissive user of right oi \\\-> < «»•-
THACTOU PLACING GRAVEL AT HIGHWAY CROSSING—W nltl- 'll \*8 
COMPENSATION.

The placing of gravel at a highway crossing is not work "in i way 
of*’ a railway company’s business, so as to make the latter liahl mlvr 
the Workmen’s Compensation Act (Alta.) for an injury lu uu m 
of its contractor for such work, although the accident arose mr the 
operation of a train.

[RArafca v. Jones, [1010] 2 K.B. 003. referred to.]
2. Master and servant (#V—340)—Independent contractor Work

men’s compensation.
The liability to others than employees (r.r. </»-.. employer- •■■n

tractors of the principal employer) under the Workmen's Coin;" <tion 
Act (Alta.). 1008. eh. 12. is limited by the character of the v »itli
relation to the principal employer and not to the manner or ture 
of the accident.

Statement Appeal by the defendant from the award of Taylor. 1' ri't 
Court Judge, as arbitrator under the Alberta Workmen V ' ora 
pensât ion Act.
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The appeal was allowed.
d. I/, liiejfjnr, K.C., for the defendant, («rand Trunk l'avilir 

R. ( 'o.. appellant.
T. />. Hun's, for tin* defendant. Kerr Bros., appellant.
(1. It. O'Connor, for the plaintiff, respondent.

The judgment of the Court was delivered hy

Harvey, (\J. :—The applicant was injured hy an accident on 
the (i.T.I*. Railway on August 13. 1912. On October 2 he gave 
a notice to both defendants stating the fact with particulars of 
the accident and ending as follows: “At the time of the accident 
1 was employed hy Kerr Brothers, contractors to the Grand 
Trunk Pacific Railway Co.”

Paragraph 3 of tin* particulars is as follows :—
:t. At the time <>f the accident the applicant xvas employed as labourer 

rniih-r the respondent. Kerr Brothers, contractors, with the respondent 
Grand Trunk Pacific It. Co. for the execution of work upon the railway of 
tliv '.iid Grand Trunk Pacific It. Co.

ALTA.

S. C. 
1914

Rixcwoon

1C Co.

( in the opening of the trial on danuary 23. 1913, the applicant 
swore that he was hired by Mr. Karl Kerr to work for Kerr 
Brothers. After the applicant and Kerr Brothers had given 
their evidence and just before counsel for the railway company 
had called witnesses there was a little discussion during which 
11 is Honour Judge Taylor, the arbitrator, said :

It seems to me under the evidence that is lieforc me that Mr. Kerr 
was a sub-contractor of the Grand Trunk Pacific

and at the close of which tin* applicant was permitted to amend 
paragraph 3 of his particulars to make it read as follows :—

At the time of tin* accident the applicant was employed as lalsiurer 
under the respondent Kerr Bros., contractors with the respondent Grand 
Trunk Pacific H. Co., for the execution under the contractor .fames Kerr 
ef v.urk undertaken hy the Grand Trunk Pacific Railway which is in the 
way nf the trade and business of the Grand Trunk Pacific R. Co.

On September 18, 1913, the arbitrator made his award in 
which In* found that
Janies Kerr was not a contractor, hut only an employee of the railway com
pany. therefore the applicant was an employee of the railway company.

I am of opinion that it was not competent to the arbitrator 
to make any such finding of fact on the case before him. It is
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ALTA. directly opposed to the case set up and sworn to by the appl, mt
s. c.
1 HI 4

and is not anything that the railway company was called , t«, 
meet.

1ÎINOWOOD It remains to consider whether the company may not stiil

\{Cn

liable though the applicant was employed by a contractor n ,|,.r 
sec. (i of the Workmen’s Compensation Act, ch. 12 of 1908, u 
is the only case which is set up by the particulars and which uas

Harvey. C.J. especially in consideration when the amendment of paragr■ ;■ . 11 ! 
was made.

I'nder this section the principal, the railway company in ;lii> 
case, would be liable for injury to an employee of the contra, m- 
when the contract is made
in thv <‘iiiii-m‘ uf or for the purposes of his trade or business contrail- .»it 
any other person for the execution by or under the contractor tli
whole or any part of any work undertaken by the principal whirl. in
the way of the principal's trade or business.

The work in question which the contractor in the present mm* 

was doing was putting gravel on the approaches to the et sim; 
by the railway for a highway which had been ordered 1 tli 

Hoard of Railway Commissioners. This work may. it app. > t 
me. he said to be for the purposes of the company's trade <• im 
ness undertaken by the company, but can it be said to lie the 

way of its trade or business? In the English Act the wm - 
the way of its trade or business” do not appear, but it lui- been 

held in the recent case of Sl,al<s v. Joins tV Co., [ 1910J ‘2 K IV 

9(M, that even without these words the operation of the s, tion 
is limited to cases where
the work is such us the person employing the contractor usually urn aki** 
for another in the ordinary course of his trade or business.

It is pointed out that while a builder whose ordinary nsi 
ness is building would be liable to the employee of a person wli" 

contracts with him to do part or all of a building, a bank* for 

example, would not. The words "in the way of his tr,. or 

business” seem to emphasize this view. Now, it seems mite 

clear that the placing of gravel at a highway crossing is no "ik 

in the way of a railway company’s business (which is tin • ■ra

tion of trains) and is not undertaken by the company will l!i 
meaning of the section as interpreted by the above cas. In
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Spin* '. Elderslii Steamship I o., 2 ICW.C.C. 205. it was held 
that ship-owner»! who contracted for the cleaning of the boiler* 
in one of their vessels were not liable to an employee of the con
tractor and Cozens-1 lardy. M.R., in the Skatix case quotes with 
approval from that case the statement of the Lord Justice Clerk :

It wns part of their business to have their boilers in good condition, but 
ii.it t<> do the operations to put them into good condition.

This interpretation of tin- section was adopted by Carpenter, 
District Court Judge, on a recent case decided by him. Ilonaldsini 
v. II. It. Co.

The fact that the accident in this case actually arose out of 
the operation of a train by the railway company does not. it ap
pears to me, alfect their liability under the Act, for their lia
bility to others than employees appears to be limited by the char
acter of the work with relation to the principal and not to the 
manner or nature of the accident.

I think, therefore, that the award against the defendant com
pany cannot stand. The appeal should be allowed with costs and 
the award set aside with costs.

Appeal allowed.

ALTA

s. C. 
mi 4

Rinowood

IL Co.

THOMSON v. STIKEMAN. ONT.

Oni'ii iu Sn/mnir Court (.!/»/« //<i/t IlirisiiiH). I liilml.. C.l.l.i.. II will in*. S. C.
Sutherland, ainl Lett eh. ././. Dm win r 23. 191.1. mi 3

I. lvn.Kf.sT (Sill—7">l—Vom rovxii ixtkkknt—Bank—Auiii.m ixt i iui.m
eot’BBK OF 1IK.XI.IXO ACtflIKKCKI) IN.

Where a bank takes to a trustee for itself a mortgage from its 
customer as collateral to bis indebtedness then past due. as repro 
-'•tiled by the customer's bill- and notes, a series of statements of ar 
count by the bank to the customer in which the latter i~ charged with 
interest compounded from time to time on his debit balances and to 
which the customer, with full knowledge of the mode of computation.
•-;i\e his written assent I although marked “K. & O. K.”i. must be 
taken as constituting a stated account in respect of such ini "test 
claim and as evidence of an agreement to allow compound intere-t. al
though the original authorization of interest merely fixed the rate 
oid was silent as to compounding, where the bank might have closed 
(lie account had the customer declined to assent to the compound in
terest charge.

[Thoiiimin v. Htikcman, 14 D.L.R. 97, -9 D.L.R. lit». allirtned.J
-. I’avmfnt (8 IX'—.11 )—Application—Bktwkk\ hmtkkd and i x*i:< mi o

tl.AIMS—1XTKXTIOX.

Payments credited in a running account are not necessarily to be 
credited on an earlier and secured part of the account so as to leave
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ONT. the bu la live unsecured; the appropriation of the payments is i 
tion of intention, and tin- presumption in favour of appmpri.

s. c.
1913

the credits to the earlier debits may Ik- rebutted by shewing 
trary intention.

Thomson

Stikf.man.

[Thomson v. 8 tike man, 14 D.L.li. 97. 29 O.L.R. 149. nllin 
Cory tiros. t(- Co. v. SS. “Mcrca," [1897 | A.C. 289, applied: />-. \
Lloyds Hank Ltd.. [1912] A.C. 7f>ti. distinguished; and svi- I 
bridge on Hanking. ‘2nd ed.. ‘284.]

3. Hanks ( 8 VIII B—172)—Land mortgage—Mortgage to skviiii >-i
INDEBTEDNESS—EFFECT OF INCH lll.Nd FUTURE ADVANC ES.

A mortgage taken by a bank on land as security for a laii-t 
due indebtedness in not invalidated as to the past indebtedne» 1 
it purports to be also for such further and future advances a- ,ni l 
be made from time to time to tin- mortgagor, or which might t, 
presented by bills or notes made or endorsed by the latter, or .i 
newals thereof, by reason of the prohibition of see. 7<l of tin' Hank 
Act. R.S.C. 1909. eh. 29. 3-4 Geo. V. (Can.) eh. 9. against 1. n 
money on land, where the instrument was not intended by the i *
as a mere colourable or collusive scheme to defeat the restrict i i
the Act, and no future advances were contemplated or made ex, : n 
so far as they might, be incidental to the working out of tie p.i-t 
due account.

[Thomson v. Stikcman, 14 D.L.R. 97. 29 O.L.R. 149. ail • 
and see Faleonbridge on Hanking. 2nd ed.. 188. 202, 210.]

Statement Appeal by tin* plaintiffs from tin- judgment of Midi» i i -x, 
•T., Thomson v. Stik email, 14 D.L.R. 97. 29 O.L.R. 140.

The appeal was dismissed.

Argument ,/. IV. Bain, K.O., for the appellants. The mort > 
were- given to secure future advances and past indrliteil* 
ness. Mistakes occur in the accounts—c.g., the Dtirliitm 
rents should have been credited to the mortgage account, ami 
deposits made by Stratford have not been properly credited 
The hank is precluded from altering in 1904 the appropr it ion 

of the moneys to the mortgage account which it made in 1 >07, 
even if the customer signed the account: Simson v. Ingham 
(1823), 2 R. & (\ (if), 73; Dceley v. Lloyds Bank Limited, 1 '12 
A.C. 750, 770. The mortgage accounts may he re-opeimd: 
Dan it'll v. Sinclair (1881), 6 App. Cas. 181; Tompson I.dlh 
(1858), 4 Jur. X.S. 1091; Thornhill v. Evans (1742), 2 Atk 330; 
Brown v. Barkham (1720), 1 1*. Wins. 652. They also rciVrred 
to Biggs v. Freehold Loan and Savings Co. (1899), 26 A.R 232, 
which was reversed 31 S.C.R. 136, hut not on the point in ques
tion here. [Mulock, C.J.Ex., referred to Clarkson v. lie mb /'son 
(1880), 14 Ch.D 348, which seemed to dispose of the Th< hill 
case. | Not, however, in cases where oppression has been xer*
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cisni .is here. | Mi LOCK, C.J.Ex., further referred to National 
jiauh of Australasia v. United IIand-in-IIand, etc., Co. (1879). 
4 A|ip. ('as. 391, and Crossbill v. Jlowcr 11803), 32 Benv. 80.]

,! 1 so refer to Masse v. Salt ( 1863), 32 Beav. 209. on the ques
tion of interest, especially pi r Romilly. M.R.. at p. 273, where he 
savs. "It is necessary, in all these cases, to distinguish between 
what is a banking account, as between banker and customer, and 
what is an account as between mortgagor and mortgagee.” It 
is further submitted that the bank went into possession of the 
mortgaged premises and sold them at a sacrifice, and the plain- 
tins are entitled to a reference to shew that such was the case. 
The whole circumstances and the evidence shew that great pres
sure was exercised by the bank, and that the defendants, being in 
puss. S'ion. were in a position to exercise complete domination 
owr the plaintiff Stratford, who was practically a tool in the 
bank's hands. The mortgages in question were illegal and void 
under secs. 76, 78. 80. and 146 of the Bank Act. Reference was 
also made to Stewart v. Stewart (1891), 27 L.R. (Ir.) 351, at 
Pl> 159 >t seq., where Mosse v. Salt is explained and followed.

ONT.

s. c.
1913

Thomson

Stikemax.

Argument

(l. !.. Smith, for the defendants, the respondents. The 
plaintiffs cannot go behind the account which was settled 
at tie end of 1904—the mortgages in question were long 
prior to that date, and were a “floating security.” so far 
as such mortgages can hold that position. They were not taken 
for "new advances,” in any sense, except in so far as they were 
for advances growing out of and necessitated by the original 
advance. On such advances the rate of interest may be changed 
from time to time. The case at bar is quite different in its cir
cumstances from the Dceley case, in which a second mortgage 
was given, of which the second mortgagee gave notice to the bank, 
which disregarded it, so that the same point arose as in Hopkin- 
s<>r v. Unit 11861), 9 H.L.C, 514. They also referred to Com- 
m.. Ha lib v. Bank of Upper Canada (1859), 7 Or. 423;
Crnut v La Banque Nationale (1885), 9 O.R. 411 ; National 
II"ni. .,/ Australasia v. Cherry (1870), L.R. 3 P.C. 299, 309; 
Clam-art y v. Latouche (1810), 1 B. & B. 420, «t p. 428; Mont- 

v. H\Jan (1908), 16 O.L.R. 75; McHugh v. Union Bank.
1 A.('. 299, 10 D.L.R. 562: Johnson v. Curtis (1791 1. 3
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ONT. Bro. C.C. 266 (as to effect of an “errors excepted” clause). Vue
S. C.
ISIS

onus is on the plaintiffs to prove any errors in the account : mi, 
if any opening up is to be done, it should only be by way >f

Thomson

Stikeman.

surcharging and falsifying, as no full opening up could >\v 
be justly made.

Argument Main, in reply, referred to Bank of Toronto v. /'« > is 
(1883), 8 8.C.R. 603. Stratford's evidence is that he n .-r 
had any idea that he was being charged compound interest on 
the account.

Riitherlnml. .1. December 23. The judgment of the Court was deliverc y 
Si therland, J. :—In the action the plaintiffs claimed to 1>. tlie 
owner of certain real estate in the city of Brantford and in * in* 
township of Brant, in the county of Brant, or of the cquit of 
redemption therein. The original plaintiff's in the action re 
Robert Q. 0. Thomson and Graham K. Stratford, who re 
grantees of the lands in question from * E. II. Stratind,
who had made the mortgages in question, and who was add- is 
a party plaintiff during the trial of the action.

A careful perusal of the judgment herein and a consul m
of the findings of fact, which seem fully warranted by tie i- 
deiice, oral and documentary, leads me to the view that tin- 
appeal is in reality without merit, and that, unless the <j*|>.-l- 
lants have shewn clear error, we should not give effect to ■ ir 
contentions.

The trial Judge has, in his judgment, gone very fully .nto 
tin- facts, and the reasons for hi.s conclusions are set out in llv 
and comprehensively therein.

In the notice of appeal the appellants assert that tic •.rt- 
gages on the property in question held by the defendants re 
given for an illegal consideration and are not enforceable 1. Ik- 
real stress was apparently laid on this objection to tin- judu nt 
on the argument. The trial Judge has found “as a fa that 
the mortgage in question here was not taken for the pm p of 
enabling the bank to make a loan upon real estate, but m the 
purpose of securing the indebtedness of Stratford to tin- uk. 
and was in no sense a colourable and collusive scheme f" the 
purpose of defeating the restriction imposed by the Act. The

C7D
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whole idea at the time of giving the mortgage was to secure the 
large past-due indebtedness and such further indebtedness as 
might arise in connection with the working-out of the account, 
which it was the intention both of Stratford and the bank to 
reduce, and not to increase, save as any increase might be inci
dent to the carrying of the security and the small allowance 
contemplated to Stratford for his actual maintenance” (29 
u LR. at p. 160.) lie refers to Brown v. Moore (1902), 12 
s f K. 92; and Commercial Boni; v. Bank of Upper ('anuria, 7 
(Jr. 422. In view of this finding of fact, the appeal on this point 
must fail.

Apart from this contention, the other objections to the judg
ment are met and disposed of by the finding of the trial Judge 
■is to the account being stated, and as to the knowledge and acqui
escence on the part of the plaintiff Joseph K. II. Stratford. It 
was admitted during the argument that the other plaintiffs could 
stand upon no higher ground than he could. The account was, 
in my opinion, clearly stated by the memorandum of February, 
Iflii"'. signed by Stratford. It is quite apparent from the evi- 

«iiiil documents that during the subsequent years lie was 
well aware that compound interest was being charged, and that 
tli account was being dealt with as the defendants now contend. 
Tin case of Dcdcy v. Lloyds Bank Limited, 11912) A.C. 756, 
much relied upon by the appellants at the trial and in appeal, 
is. upon the different facts in this case, quite distinguishable, 
, > thr trial Judge has pointed out. The ease of Cory Brothers 
il Co. \. Owners of «s'.S’. Mura, 11897 ) A.C. 286, referred to by 
him. is more applicable. Reference also to McHugh v. Union 
It"id, "f Canaria, | 19121 A.< . 299, lu I).L.R. .'>62

ONT.
S. C. 
1013

Thomson

Stikeman.

Sutherland, J.

It would not, 1 think, be either proper or expedient to open 
up a - (Hints extending over a long period of years, at the in- 
stance of either Stratford or those who seek to claim through 
him. when he was aware of the state of the account from month 
to month and year to year and acquiesced therein. I can add 
nothing useful in support of the judgment to the very full and 
son factory reasons given therein.

Appeal dismissal with l asts.

14—17 O.I..K.
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FULLER v. GRAND TRUNK PACIFIC R. CO.

Alberta Supreme Court, Ilurrey, C.J., Stuart, Heck, amt Simmon /.
April 25. 1914.

1. Ariiitration (§ III 15)- Imminent domain - Award—Appeal.
Where a ease has been referred buck to the arbitrator for i ilivr 

expert evidence to be obtained and his decision on the second I in- 
is appealed against the appellate court may deal with the ease 
rather than again remit in the hope of getting more satisfaelu 
denee on which to base a conclusion.

( Mrltuyh v. Union Hank of Canada, [1913] A.C. 299. 10 D.l, ! V,j 
applied. |

Appeal from llu* award of His Honour Judge Taylor, inn 
as a referee or arbitrator in expropriation proceedings.

The finding appealed front was varied.

J. R. Lavell, for the plaintiff, respondent.
O. M. liiyyar, K.C., and F. Craze, for the defendant, app mt.

Harvey, C.J. (dissenting):—I am of opinion, as I wa> when 
this case was before this Court on a former occasion, tha the 
valuation should lie of the land and not of the gravel. It was 
land when the defendants took it, and it did not become mer
chantable gravel until they used it. Notwithstanding the ui lion 
expressed that evidence should be given of the marketable ! n- 
of the land as bearing gravel rather than as gravel taken m tin 
quantities actually extracted from the land, the plaintiff coin uted 
himself with giving on the second reference practically tin une 
sort of evidence as was given on the first, and the learned i -w 
contented himself with making his award on the same b - n> 
before.

There is undoubtedly more evidence of the value of gravel 
than of land. There* is, however, some evidence of the \ a m nl 
gravel-bearing land. This land was bought by the plaint :t for 
$9.50 an acre at a time when the C.N.R. survey passed tl ugh 
it. That is some evidence of its market value, particular! as it 
was in the direct line* of two railways and the gravel was m <•«*!»- 
cealed. Then there is the evidence of one, Murphy, that re
ported that gravel land could be procured in this vicinity ! s 1 ’• 
an acre. He states that he has had many years’ experiem with 
defendant company and tin* C.P.R. Company concerning ivel 
land, and that the highest price he ever knew being paid I -ueh
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i

land was S300 per acre, which was paid in Ontario, near Guelph, 
i ii live acres under exceptional circumstances. There is evidence 
ni M»me other witnesses for the defence giving a valuation of $15 
te <25 an acre for such land as this. The area containing the gra
ve! is 8.4 acres. The report of the referee allows more than $16,(XX) 
or approximately $2,(XX) an acre. In my opinion this is quite 
ten times too much. As I am in a minority there is no particular 
advantage to be gained by my definitely determining what the 
proper amount in my opinion should be, but on the evidence 1 
dual i whether I could honestly put it at one-tenth of that amount, 
lmi :ii such a figure 1 think the plaintiff would be amply paid for 
the land.

m i art, J., concurred in the judgment of Beck, J.

Beck. J.:- This matter came before this Court in June, 11)11, 
by way of an appeal from the award of his Honour Judge Taylor, 
as a referee who was, however, to ascertain damages and values 
upon the same principles as if he were an arbitrator acting under 
th' Railway Act. On that occasion the order of the Court was 
that the questions should be referred back to the learned Judge 
for further consideration for the purpose of hearing the evidence 
of >iu li witnesses as might be called by either of the parties or 
directed to be called by the referee as to the value of the lands 
having regard to their situation and to the fact that they contain 
gravel. The costs were reserved. On that occasion reasons for 
judgment were given by myself in which the Chief Justice con
curred and by my brothers Stuart and Simmons. It is unneces
sary to repeat what was then said.

At the second hearing before the referee it was admitted by 
counsel for the railway company that the number of cubic yards 
of gravel taken from the land in 19(H) was 115,725 and in 1910 
195.''Tô, making a total of 221,600. This admission substantiated 
the practical correctness of the estimate of the amount given by 
Mr. Knight, a civil engineer, called on the first hearing by the 
plaintiff.

I'his amount being thus definitively ascertained the referee 
proceeded to value the gravel on the same basis as lie had valued 
it on the first hearing with the following result :—

ALTA.

S. c.
mi t

r.I(*oIM<

I Inrvoy, C..I



212 Dominion Law Reports. 117 DLR

ALTA. 13,442 cubic yards at 5 cents. 
208,158 cubic yards at 7J cents

Total amount

io

l.Vt'll <>

r.oVm<
On tliis finding, the plaintiff moved for judgment for si<i,_i<i,i,i;) 

and the defendant company moved to remit the matter the
Bwk.j. referee for further consideration on the ground that the amount 

was excessive. Both applications were referred to the Court 
and it is these applications we have to consider.

On the hearing of the appeal from the first finding of tin mit 
the opinion of the Court was that the evidence on both side> \v;i> 
left in such an unsatisfactory condition- though the evid. n . of 
Knight was considered the least unsatisfactory that the m ur 
should be remitted to the referee with a recommendation al
ready mentioned that further evidence of experts on tic bluing 
of land should be obtained. Practically no further expert evi
dence was produced. It appears to me that it is best ii it m 
should now attempt to deal finally with the question inv«-ivn|. 
namely, the value of the land rather than again remit it in the 
hope of getting any more satisfactory evidence on which to Iuim 
a conclusion. We are entitled to do the best we can i>e« !/< // 
v. Cnion Huuk of Canada, [1913] A.C. 299 at 309; 10 D.I. ! ."itrj; 
and under the circumstances 1 think we should make tin- . " mpt. 
It seems to he conceded that the land was of no value at hum
the value of the gravel. On the evidence' before us it ■ ti nt
we are driven to find the value of the gravel. The cue > i.tion 
on the defendant’s part is that the gravel was of no value \< any
thing else than ballast and not of much value for that I" n a-mi 
of the quantity of clay with which it was mixed, tin tl ■■ oilier 
hand, it is contended that, although this may be truly i<l 
what the company took out and used, that condition ol i m-avd 
was brought about by its being taken out by a steam « I in 
large quantities without any attempt to separate the «T- from 
the gravel which might well have been done by strip! n tin 
layers of clay from the layers of gravel had the purpo- -en to 
get the gravel out in a clean condition for such u>« - clean 
gravel is put to. I think that to support this contention mi the 
part of the plaintiff there is plenty of evidence: that of tl plain
tiff, pp. 20, 21 ; Patterson, pp. 31-2-3; 36; 38-9, l.V. Knight, pp. 4U.
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52. 5ii; Charles H. Dunn, p. 88; Murphy, pp. 103. 105, 100, 112, ALTA~ 
115 i particularly) 120, 121, 128, 120. 130, 131, 133; Carter, pp. s.c. 
140. 154; Fuller, p. 158; Knight, pp. 107-8, 100, 100; Rule. pp. 11,14 
224 , 225 . 220; Mullen, pp. 240, 247; Fuller, pp. 253, 254 : ( 'alia- Wi.i.kr

hau. p. 307 (particularly); Mann, p. 312. Mr. Knight says that (;
15 per cent, might he taken off his calculation for waste (p. 230); It. Co. 
of the remaining 85 per cent, lie says one-half—121 ■> per cent. neck. j. 
would be “useful without treatment " (p. 237) and the other 
would probably have to be washed.

Taking all the evidence relating to washing, screening and 
transportation I have come to the conclusion that we cannot find 
that there remained any commercial value in this portion of the 
gravel.

I can find no more satisfactory estimate of value for tin1 
gravel that can be utilized—though perhaps 1 should not reach 
the result by the same method of calculation—than that fixed 
by the referee, namely, 7] > cents per cubic yard; for substantially 
that for which he allows 5 cents is what I consider commercially 
valueless.

I therefore estimate the amount which the plaintiff is entitled 
to as follows :—

Total number of cubic yards 221,660
Deduct for waste 15'é........................................... 33,240
I )educt 42 F ( of t be total for port ion t hut would require

to be treated at a prohibitive cost. !)4,1st) 127.420

04,ISO

1 would allow for this at 7cents, making $7,003.50, to 
which should be added interest from September 13. 1000. There 
should be judgment for this amount with costs below. There 
should be no costs of either appeal.

1 would deprive the company of the costs of the first appeal 
because it has turned out that the evi lence on the plaintiff's 
behalf then given was substantially correct and the evidence on 
the company’s behalf was then wholly unsatisfactory, although 
it was in its power and was its duty to give very much more in
formation than it did give. As to the present appeal, though 
the company succeeds, its contention has been that only a very
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(dissenting)

small sum should be assessed against them. There has in ■feet 
been a divided success.

Simmons, J., concurred in the judgment of Beck, J.

Judgment accord'

SMITH v. ALBERTA CLAY PRODUCTS CO.

Alberto Suprt me Court, Stuart, Simooms, mol Heck, J.J. .1 /n il 2.Y :

1. Master an» servant ($ II A 4—60)— Safety as to plait. I)i
TRACKS USED IN CONSTRUCTION WORK.

A brick-making company operating tracks on its premis. 
undertakings is liable for damages in a personal injury acrid' 
licensee upon the premises resulting from non-repair of tin 
particularly where it had knowledge of the lack of repair, 
such licensee was in the direct employment of a third pari 
construction work on the premises in the course of which 
track in question had to be used, it appearing that such tlin 
with whom the plaintiff was employed had not assumed an> 
sihility as to the maintenance of the track.

[Smith v. Alberta Clay Products Co., 14 D.L.H. 200. affirmed
2. Master and servant (§ II A 4—60)—Safety as to place and ai

—Lack of repair.
Although where an independent contractor is employed tod 

act and in the course of the work he commits some “casual a. 
ligence the principal who bargained with the contractor i 
work is not liable, the rule is different and the principal is ( n. 
under the contract between the principal and the contract.. . rk< 
arc erected by the principal for the express purpose of acconm • mu 
workmen engaged by the contractor to do work there, aid un 
arises to a workman through a defect in the works so erectcu

[Smith v. Alberta Clay Products Co., 14 D.L.H. 2!Hi, affirme, 
v. Pender. Il Q.B.I). 503, applied; Pickard v. South. 10 (\ K \ ' 
470, specially considered.]

Appeal from the judgment of Harvey, (Smith \ I//«/7k 
Clay Products Co., 14 D.L.R. 296, in favour of the phi : for 
$5,000 damages in an action for personal injury.

The appeal was dismissed, Stuart, J., dissenting.
(Ico. //. Ross, K.(\, for the appellant.
J. J. Mahaffy, for the respondent.

Stuart, J. (dissenting) :—1 have had considerable h t at ion 
as to the proper disposition of this appeal.

The plaintiff sues the defendant company for damage Urged 
to have been caused to him on account of their négliger He 
sets forth in his claim that he was an employee of the defendants
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i,ml, while working at his employment in running a small ear alta.
full of day from clay pits belonging to the defendants over a S.c.
track which led to the railway line where the car was to be emptied ,'"4
ini,, a railway ear, he was injured by the overturning of this small Smith

car on account of the improper construction and the defective \,.hekT\
condition of the track which was due to the defendants' negli- Ci.\y

Products
gciiee. Co.

At the trial it appeared, and it was so found by the trial Judge, 
that ilie plaintiff was not in the defendants' employ at all but was ■ dissenting)
employed by one Roeiler who had a contract with the defendants 
to dig out the clay from the pits and to deliver it at the freight 
rai> at a price per car. Koeder was not called as a witness ami 
the only attempt made to shew the nature of the contract between 
the company and Koeder was by the evidence of one White, who 
wa< business manager of the company at the time of the accident, 
Imi who had had nothing whatever to do with making the con
trait with Koeder. This had been made by one Overpack, who 
was stated to occupy the position of general manager. White 
had had to do personally with the payment of Koeder and was 
therefore able to say that Koeder was paid on the footing of a 
contract, but counsel for the plaintiff in his cross-examination 
was careful to press the point that White knew nothing of the terms 
of the contract. It seems to have been assumed, however, that 
White knew enough of the company’s affairs to be able to give ad
missible testimony that Koeder, in performing his contract, made 
use of ears, rails or track and tools belonging to the defendant.

The learned Chief Justice who tried the action held that the 
relationship of master and servant did not exist between the de
fendants and the plaintiff and that therefore there could not be 
on the part of the defendants any duty arising out of such a re
lationship to use reasonable care, as for example, in furnishing safe 
appliances for the defendant to work upon. But he was of opinion 
that quite aside from the relationship of master and servant a 
duty towards tin* plaintiff rested upon the defendant because the 
former was doing work upon the premises of the latter for their 
benefit and was using their appliances. He applied, I think, in 
cil I. the principle of Heaven v. Pender, 11 Q.B.l). 503.

b was contended by the defendant appellant that he had not 
been Knight into Court to meet any such case and it seems to
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nit* that there is much in this contention. The statement of i aim 
as I have pointed out rests clearly upon the ground of the exi-h mv 
of the relationship of muster and servant and of a duty arising 
therefrom. It is true, a general allegation of defective coin I < a 
and construction is made in paragraph 4, hut that paragraph J - 
viously is merely a completion of the statement of the g> i ,1 
ground of action which was begun in the previous paragr.ij lr 
I think it was unfair to the defendants for the plaintiff to « tin, 
himself, as he did, in his statement of claim, to tin* relation-hip 
of master and servant as shewing the source of the alleged duty 
to take care and then to obtain a judgment for a breach of uiy 
arising out of another set of circumstances altogether. A- u;i- 
said by Lord Shand in Caledonian H. Co. v. Mulholland. jivis 
A C. 210 at 230:

A pursuer in circumstances such :ih these is hound not merely i vi\ 
that there is a duty hut to give the grounds from which that legal duty h 
to he inferred.

There is not a hint in the statement of claim that the plaint ill' 
intended to come into Court and say against the defendant

You supplied your contractor, who you knew would he emp •. :n-j[ 
workmen, with defective appliances, or, if they were not defective ; him. 
you allowed them to become defective and it was your duty to see tli mI \ 
did not become defective. You committed a breach of that duty wlu. h 
you owed to me, not as your employee, but as one of the workmen w y mi 
knew would be using them and therefore you are liable to me in dm ;ge$.

That I take to bo an entirely different ground of action In mi 
that set up in the statement of claim. The evidence was not hy 
any means clearly directed towards that basis of a claim :md in 
my view the case is in this respect not distinguishable from 
Walton v. Ferguxon, IG D.L.1L 533, which we decided lew 
weeks ago.

1 should not perhaps be inclined to insist so strongly upon tbis 
view of the appeal were it not that I entertain the very gravest 
doubt as to the applicability of the case of Heaven v. I\ - II 
Q.B.I). 503, to the present case. I quote from the statement 
of facts which is given in the report :

The defendant was the owner of a dry-dock used for the pointing 
and repairing vessels, and as incident to its being so used he supplied and put 
up the staging necessary to enable the outside of the vessel to be : uted 
and repaired when in the dock, but after the staging had been hand' o 
to the ship-owner it no longer remained under the control -if the del. Hit.
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Tlic plaintiff was a ship painter in the employ of one William Cl ray, a master 
painter who had contracted with the owner of a vessel in the defendant's 
dork to paint the outside of the vessel and on April S, 1882, whilst the plain
tiff was engaged in painting the vessel and using for that purpose the staging 
irh,ih lin defendant had /ml uft on that ««we tlay one of the ropes by whieh 
it u is suspended from the vessel gave way and the plaintiff was injured. 
The ropes had been supplied by the defendant as part of the machinery of 
the staging and there was evidence that they had been scorched and were 
unfit for use with safety at tin Imn tin■ staging unis /tut up and that reasonable 
ciin had not hf< n taken by tin defendant as to their state and condition at that

This is the way Lord Hersehell explains lit turn v. Pender in 
Cnh iloninn /i\ Co. v. Mnlliolland, | 18V8] A210 tit 227 :

ALTA.

SC.
11)14

X(Xxy ' 

Pitoni < rs 
Co.

(dlnw’iiting)

This particular appliance was in such a condition that a person going 
upon it trusting as he would have a right to trust that he might go upon it 
Hufcl\ because it would bear his weight, was led into what has been called 
a trapbv which he sustained an injury. ... It was said that they had 
invited the plaintiff to come upon that staging and that they were respon
sible if the man so invited was led into a trap by means of which he was

And Lord Shand said al 532:
The particular defect complained of there was in a part of the general 

works which the dock company was obliged to keep up or kept up for the 
use of the workmen injured.

Now 1 can easily conceive the possibility that if the evidence 
had been fairly directed to the subject a very different situation 
might have been shewn here. Indeed, taking even the evidence we 
have, it is obvious that it is already distinguishable. In Heaven 
v Punier, 11 Q.H.I). 503. the defect was shewn to have been there 
at the beginning, the staging had been put up the very day the 
accident happened. In the present case there can be no question 
of a trap. The plaintiff had been going over the place from twen
ty-eight to thirty-six times a day for two weeks before any acci
dent happened at all, and Pfeifer, another workman, had been 
there six weeks. Aside from this there is no evidence at all as to 
how long Roeder had been working at his contract and had had 
possession of the tools, cars and track before the accident happened. 
1 or till that appears he may have been using them all for months, 
nor is there any evidence at all as to their condition when he re
ceived them. I do not thinkit can be said with certainty that there 
could have been no possible arrangement between the company 
and Roeder which would relieve the company from a duty to



218 Dominion Law Reports. i 17 D.LR.

ALTA.

S. C. 
1014

Albert a 
Claî

PltODl VI'S
Co.

fdisHi'iiting)

Simmons, J,

keep the* track in repair no mutter how long that arrangement 1 
continued. The position of Aylesbury was left uncertain. \ 
casual suggest ion in Roeder's absence to one of Roeder's \v< . k- 
mcn that he had better repair the track is. in my view, too sin r 
a thing from which to infer either an obligation or a oust on n 
the part of the company to look after the repair of the track.

1 do not think it proper to attempt to express a final opi i 
upon the question of the existence of a duty on the defend 
because 1 think that, owing to a ml herring having been di i 
across the track by the setting up of the relationship of in ■ r 
and servant as a source of a duty, the defendant was never 
warned of and presented with the case upon which judgment 
eventually given against him and in consequence the full n 
necessary to decide such a case were never brought out. 1 du 
not think the defendants’ statement of defence went any fur r 
than to meet the plaintiff’s claim.

For this reason I think the proper course is to allow the up| 1 
with costs and to direct a new trial after permitting the plaii f 
to amend his pleadings as he may be advised with a eonse<|i> ut 
right of amendment by the defendant. The defendant sin Id 
have the costs of the first trial and of the amendments in \ 
event. I might refer to Smith v. Onderdonk, 25 A.R. (Ont. 171.

Simmons, J.: —This was an action tried by the Chief .lu ic 
without a jury in which the plaintiff recovered the sum of .<"> IMM) 
for damages incurred while at work upon the premises of t i de
fendant. The plaintiff's claim alleges that the injuries wer re
ceived while the plaintiff was in the employ of the defendsn' mi 
or about May IK), 1012, while the plaintiff was running u1 
loaded with earth down a grade1, and which, overturned an fell 
on the plaintiff, and that the overturning of the car was due to 
faulty construction of the track down which the car was ing 
conducted. The learned Chief Justice found, upon the evid« nee. 
that the plaintiff was not employed by the defendant, but that the 
plaintiff was doing work on the premises of the defendant 011- 
pany for their benefit and was using the defendants’ appli 
and equipments, out of which arose a duty of the defendant t" an I 
the plaintiff.

It appears that one Roeder employed the plaintiff and Reeder
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contracts! with the defendants to take clay from defendant s' pit. 
over a track owned by the defendants and unload the earth in 
railway cars. The track over which the earth was taken in de
fendants' car was about 2* 2 foot wide ami the ears started down 
an incline from the pit and the acceleration obtain» I in descending 
carried the cars up an asccmling grade to the railway line, where 
tli y were unloaded.

The track had sunk on one side and this caused the car which 
tie plaintiff was taking from the pit to overturn and break the 
plaintiff's leg. The defendants say there was n«i liability on them 
a~ th»' plaintiff was employed by lioeder who contracted with 
the defendants to load the cars ami convey tin in to the C.P.R. 
Railway line. It is quite dear that where an independent con
tractor is employed to do a lawful act and. in the course of the 
work, he or his servants commit some casual act of negligence, 
tin principal who bargained with the contractor to <!<i the work 
is not liable. Pickard v. Smith, 10 C.B. (X.S.) 170. But on the 
other hand, if, under the contract between the principal and the 
contractor, works are erected by the principal for the express 
purpose of accommodating workmen engaged by the contractor 
to do work there, and injury arises to a workman through a defect 
in the works, the principal will be liable: Heaven v. Pender, II 
Q.B.D. 503; Coughtry v. (ilobe Woollen Co. (1864b 50 X.Y. 121; 
Indermaur v. Domex, L.R. 2 (\P. 311.

The defendants’ manager, Conrad White, said that the de
fendants owned the rails, the plant and tin- cars ami Boeder, the 
contractor, used them anti received so much a ear for loa»ling the 
earth; also that tin- defendants had the right t»> employ Boeder's 
employees to build or extent! spur tracks in connection with the 
defendants* works under which circumstances Boeder would act 
as defendants’ foreman. Aylesbury, an employee of defendants, 
ha«l general supervision of the operations at the pit. Pfeifer, a 
fellow-employee of the plaintiff, was told by Aylesbury to repair 
tin- track and he heard Aylesbury instruct Boeder to have the 
track fixed. The evidence fully warrants the conclusion that the 
wtirks (the track in question ami car) were constructed anti owned 
by the tlefcmlant and that the defendant exercised a control over 
tin tracks while in use and knew of the defects which caused the 
injury, ami these facts bring the defendants within the rul<- above

ALTA.

s.c
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I'miDVCTs
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Simmon*. J
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defendants. 1 am of the opinion, however, that paragraph 1 of 
the claim quite sufficiently alleges a liability arising out of d< fen

dant n* negligence in the maintenance of the works of their phut 
and the course of the trial indicates clearly such an issue.

Simmon*. J. There was no argument that the damages were excessive. Tin- 
plaintiff has been in the hospital nearly a year, has lost his leg, |,i> 
health has been impaired and the amount unquestionably i- not 
excessive.

1 would dismiss the appeal with costs.

Beck. J. Beck, .1.. concurred with Simmons, ,1.
A ppnil dismiss!

ONT. RAMSAY v. TORONTO R. CO

8. C.
1913

Ontario Supreme Court {Appellate Dirision), ilulock. A’.r.. /,'
Hut her la ml. ami Lei teh. •/./. December 23. Ill 13.

1. Nthkkt railways (it MIC—17)—At crossings—(onthiiivtoky \mii
(,i:\CB—Izmirixo both ways.

A person alsmt to cross a railway track is under a duty imt In-
guilty of negligence, but what is the exercise of reasonable can - i 
question of fact to be decided bv the jury, according to the i;i <•!
the case, and failure to look just Itefore crossing a street railway tia.-k 
is not. as a matter of law. negligence per sc.

|Ciraml Trank It. Co. V. McAlpinc. 13 D.LR. «UH. [1»13| \.( <N. 
considered.)

2. Street railways (8 III It—28)—Excessive speed axd lack ok w arn
IXG—( ROSSINI. STREET WITH REASONABLE CARE.

Where the substance of the jury's findings in an action nu n a
street railway for running down and killing a foot passenger <-r- -mu 
the street, is that the death was caused by negligence in opt-i ! ng 
their car at an excessive rate of speed and in failing to give dm- vain 
ing of the approach of the car. and that the deceased, having 1- nl 
up and down the street and seen no car. had exercised reasonabli- m\ 
judgment must lie entered for the plaintiff, if there was evidence iipim 
which reasonable men might find, as the jury did. that del'ni-lnnt- 
were guilty of negligence and that the deceased had exercised i. n 
able care.

fCooper v. I.omlon Street It. Co.. !• D.L.R. 3(18. 15 Can. Ily. ' -1.
4 O.W.X. (123, applied: Dahlia. W'ickloir <(• Wexford It. Co. \. s' u.
3 App. Cas. 1155, lKHi, referred to.]

3. Triai. ( # II D—170)—Taking cask from j cry—Two eqiai.ly po<miu.i;
views ox tiie facts.

If the facts which are admitted are capable of two equal h p-- ~ i *»le 
views, which reasonable people may take, and one of them i~ more
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consistent with th<1 disc for nnu party than for the other, it is the
duty of tIn* judge to let the jury decide lietween such conflicting views.

| Ihirci/ \. I.o ml oil nml Soiillin'i’slnii It. Vo.. 12 Q.B.I). 70. applied. 1

Appeal in an action for damages for negligently causing 
death.

The action was tried before Lennox, J., with a jury, at 
Toronto, and the action dismissed upon the following judgment 
now " " from, the appeal from which is now allowed.

,/. I\ MacGregor, for the plaintiff.
/>. L. McCarthy, K.C., T. llrrlurt Lnnio.r, K.( and Kdth 

Lnmoi, for the defendants.

ONT

s~c
1913

Ramsay

Toronto 
R Co

Lennox, J. :—The plaintiff sues as administrator of Jean umno*. j.
Spence, who was killed on the evening of the 11th De
cember. 1911. by coming in contact with one of the de
fendants’ cars, as she and her sister. Lizzie Armstrong, were 
crossing Bathurst street, at a point between St. Patrick and 
Robinson streets, in the city of Toronto.

Lizzie Armstrong was the only witness called to testify as 
to what occurred immediately before and at the time of the cas
ualty. The other testimony was. in the main, theoretic and 
speculative, and, more often than otherwise, was based upon 
assumed or unverified premises. Subject to one or two notable 
< xceptions, the jury accepted the evidence of Lizzie Armstrong; 
and I can find no good reason why her account of what happened 
should not be entirely accurate and decide the issue between 
tin plaintiff and defendants.

At the close of the evidence, the defendants’ counsel moved 
for a nonsuit. 1 refused to withdraw the ease from the jury, 
reserving leave to the defendants to renew the motion for a 
nonsuit. The defendants then decided not to call evidence, 
and a number of questions were submitted to the jury.

I am asked to direct that judgment be entered for the plain- 
til1 b>r $920 upon the following questions and answers :

1. Was the death of Jean Spence caused by the negligence 
of the defendants? A. Yes.

- If you find that the defendants’ negligence caused the 
death, in what did their negligence consist ? A. We consider

815
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that the ear was going at an excessive speed, from the fact of 
the distance the body was thrown, and also the distant t|„. 
car travelled before it was stopped, and that the motor n 
gave no warning when approaching the girls.

•1. |)ii| Jean Spence, after stepping from the sidewalk, i.ikv 
any precautions for her safety? A. (as first brought in i W 
don’t know.

The jury, having been instructed to retire and further ■ 
sider this question and some other questions then unanswi t I. 
struck out the answer, “We don’t know” and said

No. 3. From the fact that the witness was in advance of ! 
ceased, and the night was dark, we don’t think that the win 
was in a position to know whether the deceased took any pn u 
tions for her safety or not.

4. If she did, what precautions did she take? A. Ansv I 
by No. J.

5. If Jean Spence, or her sister, had been on the alert or 
keeping a look-out for cars and vehicles as they crossed the 
street, would the accident, in your opinion, have occurred A 
It might have.

(i. If, when the whistle was blown, Jean Spence had u 
tinned on her course south-westerly across the street, would tin 
accident, in your opinion, have occurred? A. Yes.

7. At the time the whistle was blown, had Jean Speiic- ml 
her sister crossed over the western track? A. Jean Spent* is 
within the western rail of the western track. Lizzie Ariosiimu 
was just clear of the western track.

8. If not, where were they, specifying the position of li 
when the whistle was blown? A. Answered by No. 7.

D. ('mild Jean Spence, by the exercise of reasonable 
have avoided the accident? A. We consider that Jean S|. 
by looking up and down the street before leaving the aid- ilk 
and seeing no car, exercised reasonable care.

10. If your answer is “Yes,” in what did her want of care 
consist? A. Answered by No. 9.

The damages were assessed at $920, and apportioned It 
was with great difficulty and only after the jury had been >ent
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h;i, k twice, I think, that answers to some of the questions were 0NT 
obtained. s. (’.

I have come to the conclusion that, upon these answers. I 11,13 
ought not to direct, judgment to be entered cither for the plain- Ramsay

till' or the defendants. I am not satisfied with the action of Toronto 

tin' jury; hut. subject to tIn* question of nonsuit later, this It ('«>. 
would not, of course, justify me in refusing to direct judgment. Lennox, j.

if the answers are sufficient to dispose of all issues raised. 
Kqiially of course, that, in my opinion, the jury have reached 
erroneous conclusions, is not a justification for refusing to give 
effect to their answers.

But the evidence, the Judge’s charge, and perhaps even the 
argument of counsel, is of consequence in ascertaining what 
tin answers of the jury really mean: Rowan v. Toronto R.W. 
r 1889), 29 S.C.H. 717, at pp. 731-4. I shall have occa
sion to define the issues, refer to the evidence, and consider 
what there was to be left to the jury when I come to deal with 
the motion for a nonsuit. This ease is in some respects similar 
to the ease just cited. There, however, the question of contri
butory negligence was submitted without asking the jury what 
constituted the contributory negligence, if any, they found to 
c\i t and this was considered of importance in the Supreme 
Court; here, the two questions are submitted. There, the whole 
contest was as to the negligence of the defendants; here, the 
contest was chiefly as to whether the deceased acted with such 
a want of prudence or ordinary care as to disentitle the plain
tiff to recover. There, there was a sharp conflict in the evidence 
upon all material questions; here, there was no conflict of evid- 
eim ; and, of necessity, the question “Could the deceased, by 
the exercise of reasonable care, notwithstanding the negli- 
geiiei' of the defendants, have avoided the accident?” and the 
°fli*T question ns to the conduct of the deceased, arc practically 
tie only matters the jury had to consider and decide.

1.raving out of sight, then, other questions which have not 
br n disposed of ns explicitly as 1 think they ought to be, have 
tli'' defendants a right to say that a full and fair trial of this 
.ntion involves a direct, explicit, and non-argumentative nn- 
sw.'v to the question of contributory negligence. I think that
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they have a right to take this position, and. reading some others 
of the answers in the light of the evidence, I cannot help think
ing that the jury were not so much unable as unwilling to an
swer this question. It is quite a different question from the 
one left unanswered in Faidknor v. Clifford ( 1897), 17 l\R 
-'hid. but the principle is the same. An answer in the affirma
tive here, as an answer in the affirmative there, would render 
the other answers favourable to the plaintiff of no effect. In 
that case, Osler, J.A.. delivering the judgment of the Court, 
said: “It appears to me very clear that my brother Street was 
right in refusing to direct judgment for the plaintiffs 
A finding in favour of the defendants in answer to the first 
question would have been a complete answer to the action, not
withstanding the other findings in favour of the plaint ill's. 
There was evidence in support of such a finding, but tin jury 
have disagreed and have not answered the question. The trial 
was therefore incomplete, and no judgment could be given."

For the effect of failure to answer material questions, s 
also Hloit v. Midland /.MV. Co. (1905), 39 X.8.R. 242.

Dut there still remains the question, have they imp itly 
answered, or eliminated the necessity for answering, this ques

tion, No. 9, by other answers, as was said to be the hi' in 
Rowan v. Toronto /.MV. Co. f I think not ; but I cannot sa.\ that 
my mind is entirely free from doubt. It certainly was never 
intended, or thought of, that an affirmative answer to question 
No. 1 would In* taken as obviating the necessity of aiisw.•ring 
No. 9—much less of being the equivalent of a negative t his 
question—yet part of the reasoning in the judgments in that 
case could, with some force, be applied here. The difference, 
however, in the issues presented, in the way the ease was left 
to the jury, and in the questions themselves. lead me to think 
that to hold that question No. 9 is in effect answered n dis
pensed with, would be to go beyond the decision in the / ran 
case; and that decision goes fully as far as I desire to go.

As to the effect of an affirmative answer to a general qu-tion 
of negligence, in Dublin Wicklow and Wexford II. IV. < v. 
Slattery (1878), 3 App. Cas. 1155, Lord Penzance says, at 
p. 1173: “In other words, the only finding upon the first issue,
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under which the second issue could possibly arise, is a finding 
that the accident did happen by reason of the defendants’ neg
lect, leaving open the further question whether other causes, 
and among them the negligent conduct of the deceased, contri
buted to it.”

On the other hand, in Moore v. Grand Trunk R.W. Co. 
lOlt.'i . 5 O.W.R. 211, Mr. Justice Magee refused to enter judg

ment. although to the question “Was the death of the plain
tiff's husband occasioned by the negligence of the defendants”! 
the jury answered “Yes.”

I think, too, that the defendants had a right to an answer 
to the fifth question. See also Carter v. Grasett (1888), 14 A.R. 
ti8.ï. 1 will not direct judgment to be entered for the plain
tiff.

The defendants renew their application for a nonsuit. I am 
now of opinion that I should not have allowed the case to go 
to the jury. Among other things, it was strenuously argued 
at the trial, and Is now argued again, that there is no evidence 
of negligence upon the part of the defendants. I have not 
changed my mind upon this branch of the case. If there arc 
any circumstances which could be counted for negligence 
against the defendants, and there is a prima facie case in other 
respects, then these circumstances must be left for the con
sideration of the jury. I then thought and still think that there 
wen- circumstances deposed to and theories advanced by the 
experts from which, although falling far short of what would 
satisfy my mind, a jury might infer negligence; and, therefore, 
matters proper to be weighed and pronounced upon by the 
jury. But, in the circumstances of this ease, it was not, neces
sarily. enough that the plaintiff should give evidence of the de
fendants’ negligence; he must shew that the deceased was acting 
reasonably, or rather he must at least close his case without dis
closing that the deceased was the author of her own disaster.

II. in any case, the only evidence for the plaintiff is that 
tli'1 person injured desired to lie injured, or, recklessly indiffer
ent as to whether lie is injured or not, knowingly puts himself 
1,1 way of the danger, there ean, of course, be no recovery, 
although the defendant is shewn to be negligent as well.
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As I said, Lizzie Armstrong is the only witness as to the 
facts, and she discloses not only that she and her sister knew of 
the danger, and that it was increased by the absence of street 
lighting at that place, but also such a careless and negligent 
use of the highway and such an absence of reasonable and ordin
ary care, or any care, that, in my opinion, they must be held to 
have brought this trouble upon themselves. Instead of cross
ing at a regular crossing or at right angles to the sidewalk, and 
so being in danger only while they crossed over two sections of 
street of the width of a car, and almost inevitably seeing a car 
going either north or south, they turn their backs upon the 
southern-bound cars, and, without ever looking after h iving 
the sidewalk, take a course diagonally from the park gate to 
Robinson street, shutting out the chance of even seeing the ears 
on the track where the injury occurred, and exposing themselves 
to contact with vehicles of all kinds for a distance of possibly 
2d rods. If they had looked at all, they would have seen ; if they 
had gone directly across the street, they probably would have 
seen even without looking; and if they had crossed in this way, 
they would have been upon the western sidewalk long before the 
car came along.

Lizzie Armstrong says :—
Q. And you were crossing the road in what direction? A. 

South, crossing angling.
Q. And you were going to Robinson street? A. Yes.
Q. And you did not walk down Bathurst street opposite to 

Robinson street and go across? A. No.
Q. So, after you left the sidewalk on Bathurst street, you 

would be going in a south-westerly direction? A. Yes.
Q. So your back would be pretty well towards? A. The 

north.
Q. The north 1 A. Yes.
Q. Now then you did not look to see if there was a ear com

ing after you left the sidewalk ? A. No.
Q. That is, you just walked in a diagonal direction that is, 

in the direction right from the sidewalk to where the accident 
occurred—without looking up to see if there was a car coming? 
That is right, is not it? A. We looked before we started to 
cross the street.
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Q. You looked when you were on the sidewalk? A. Yes.
Q. But from the time that you left the sidewalk until the 

accident happened, you had not looked to see if there was a 
car coming? A. No.

Q. So that, if you had looked after you left the sidewalk 
until tin* time of the accident, you would have seen a car com
ing A. I guess we would have seen it.

Q. And am I to understand that you walked across the track 
where the accident happened without ever looking to see if there 
was a car near you? A. Yes.

It is suggested that Lizzie might not know of all her sister 
did. It is enough to say that she is the witness upon whose 
evidence the plaintiff depends, and she professed to know. Fur
ther. if the deceased had looked, she would, as Lizzie says, have 
seen the car, and would, of course, have given the alarm.

In Dublin Wicklow and Wexford li.W. Co. v. Slattery, 3 
App. Cas. 1155, Lord Blackburn (at pp. 1208-9) quotes this 
passage from Ryder v. Wombwcll (1808), L.R. 4 Ex. 32, 38: 
"There is in every case ... a preliminary question, which 

is om- of law. viz., whether there is any evidence upon which 
the jury could properly find the questions for the party upon 
whom the onus of proof lies. If there is not, the Judge ought 
to withdraw the question from the jury and direct a nonsuit 
if the onus is on the plaintiff, or direct a verdict for the plain
tiff if the onus is on the defendant.” And Lord Hatherley (at 
p. 1108) quotes Chief Baron Balles as saying: "When there is 
proved, as part of the plaintiff’s case, . . . an act of the 
plaintiff which per sc amounts to negligence, and when it ap
pears that such act caused or directly contributed to the in
jury, the defendant is entitled to have the case withdrawn 
from the jury.” Resuming, Lord Ilatherley says (p. 1169): 
“If such contributory negligence be admitted by the plaintiff, 
or 1m- proved by the plaintiff’s witnesses while establishing neg- 
ligvnee against the defendants, I do not think there is anything 
left for the jury to decide, there being no contest of fact.” 
And this statement of the law by his Lordship is exceedingly 
pertinent in this case. ‘‘I cannot consider it a proper ques
tion, he says (p. 1171), “for a Judge to ask the jury whether
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Argument

a man’s walking or running across a line of railway on wl li 
a train is expected, without looking to see whether a train is 
in sight, be an act of negligence. As Mr. Justice Mont ne 
Smith observed in Siner v. Great Western R.W. Co. (18m 
L.R. 4 Ex. 117, at p. 123: 4 Judges cannot denude them»* v,s 
of that knowledge of the incidents of railway travelling wbi h js. 
common to us all.’ ” And again (p. 1172): “I do not think 
it would be reasonable to infer that a man exercised due < na
tion in walking on a railway at night without looking about 
him.” Lord Coleridge, at p. 1194, says : ‘‘Now it is admitted 
that in order to justify a case being submitted to the jury, 
there must be evidence of negligence on the part of the dvi'm- 
dants, and also that the negligence in fact caused the injury 
complained of. . . . It is as necessary to make out the ! rti*r 
proposition as the former, and, therefore, in order to submit a 
case to the jury there must be evidence of both. It is also > lear 
that if the undisputed evidence, or the admissions in tin isi>, 
negative the latter proposition, the Judge must withdraw the 
case from the jury, because the plaintiff has not satisfinl the 
onus which lies on him. . . . The plaintiff fails if he fails to 
shew that the defendants caused the wrong, and he does so fail, 
if he shews that he caused it, or that the deceased can I it 
himself.”

See also Skelton v. London and Xorth Western R.W Co. 
(18(17), L.R. 2 C.P. 631; Rocke v. McKerrow (1890), 24 Q.B. 
D. 463; and a case of Myers v. Toronto R.W. Co., tried h Mr. 
Justice Middleton without a jury in April last : (1913 1 0.
W.N. 1120, 5 O.W.N. 587.

The defendants should not ask for costs ; and, if they should 
not ask them, it is some reason why I should not giv« them.

I direct that a judgment of nonsuit be entered without 
costs to either party.

The plaintiff appealed from the judgment of Lennox. J
J. V. MacGregor, for the appellant. The deceased hail right 

to assume that the motorman would do his duty; Tins'1 >/ v. 
Toronto R.W. Co. (1908), 17 O.L.R. 74; Toronto R.W Co. v. 
King, [1908] A.C. 260. The accident occurred on a compara-
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tiwly deserted street, and tile defendants did not take ordinary ONT. 
precautions, while the deceased was not required to he especi- s. C. 
ally on her guard: Canadian Pacific DAY. Co. v. Tapp (1909), 1913
(j.R. 18 K.B. f>-r>2. On the question of the gong not being Ramsay

sounded, and the deceased being “lulled into a sense of t0J^NT0
security,” see Dublin Wicklow and Wexford DAV. Co. v. Slat- R. Co. 
tun, 3 App. Cas. 1155, at p. 1193. Argument

It. !.. McCarthy, K.C., for the company. As to the duty to 
take care, see (Irand Trunk if. IV. Co. v. Me Alpine, 13 D.L.R. 
hi". 1913] A.C. 838, 29 Times L.R. (179, where it was held “that 
to make the railway company liable it must In* shewn that the 
omission to whistle or give the other warning, or both combined, 
and not the folly and recklessness of the person injured, caused 
the accident.” Davey v. London and South Western Ii.W. Co.

< 1"S31, 12 Q.B.D. 70, and Wright v. Grand Trunk 11. W. Co.
19nti). 12 D.L.R. 114. may he distinguished. On the question 

of the defendant company’s right to a nonsuit, see Coyh v. 
(Inat Northern D.W. Co. of Ireland (1887), 20 L.R. Ir. 409, 
at i» 418; Allen v. North Metropolitan Tramways Co. (1888), 
4 Times L.R. 561, where the plaintiff “looked only in one direc
tion. and not in the direction from which the car was coming.” 
lie *'indicate Limited v. Wyler (1902), 87 L.T.R. 83, may be 
referred to on the question of weight of evidence and the power 
in the Court to set aside tin* verdict. Preston v. Toronto DAY. 
C» 1905), 11 O.L.R. 56, Toronto DAY. Co. v. King, (19081 
A.C. 260, Milligan v. Toronto DAY. Co. (1908), 17 O.L.R. 530. 
must he distinguished, as, owing to the peculiar facts involved 
in them, they are taken out of the usual rule. On the question 
of contributory negligence on the deceased *s part in not looking 
up the street, see Landrigan v. Brooklyn Heights D.D. Co. 
0*97), 23 App. Div. (N.Y.) 43. The questions to the jury 
U'iv unsatisfactory: Elliott v. Chieago Milwaukee and St. Paul 
RAW Co. (1893), 150 U.8. 245.

MacGregor, in reply. Landrigan v. Brooklyn Heights D.D. 

supra, must he distinguished, as the facts in that case are 
quite different from this. There is a duty upon the driver of the 

car to use reasonable care: Heath V. Hamilton Street DAY. Co.
19'Uii, 8 O.W.R. 937; Toronto DAY. Co. v. Gotnell (1895), 24
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ONT. S.C.TÎ. 582, at p. 587; Halifax Electric Tramway Co. v. /
§ q (1900), 30 S.C.R. 256, at p. 261. The question of sufficient of
1913 negligence is for the jury : Milligan v. Toronto R.W. Co., 1. 0.

Ramsay L.R. 530, per Maclaren, J.A., at p. 542 ; Sims v. Grand h i<k
r- R.W. Co. (1905), 10 O.L.R. 330; GoodchUd v. Sandwich 11 /

R. Co. nor anti Amherstburg If. Co. (1912), 4 D.L.R. 159; Sling 1 v.
Argument Toronto If. Co. (1912), 3 D.L.R. 453. On the question of imn-

suit, see Cooper v. London Street R.W. Co. ( 1913), 9 D.l. R o\
15 Can. Ry. Cas. 24. 4 O.W.N. 623, at p. 625; Drcwitt v. II 
Ion Grimsby ami Beamsville Electric R.W. Co. (1907), 0 •>.\V. 
It. 427.

There was no proof of contributory negligence. Clair,,n.,d 
v. Ottawa Electric R.W. Co. (1910), 2 O.W.N. 108. Th. fol
lowing American cases were decided on similar facts : Handy \. 
Metropolitan Strut R.W. Co. (1902), 70 App. Div. (N Y 26; 
Denton v. Brooklyn Heights R.R. Co. (1902), 75 App Div. 
(N.Y.) 619; Killcn v. Brooklyn Heights R.R. Co. (190u , -IS 
App. Div. (N.Y.) 557; Gildea v. Metropolitan Street R.W f'-. 
(1901), 58 App. Div. (N.Y.) 528; Matter v. Brooklyn ILIghts 
R.R. Co. (1903), 87 App. Div. (N.Y.) 119. As to the questions 
to the jury, see Rowan v. Toronto R.W Co., 29 S.C.R. 717; 
Vallcc v. Grand Trunk R.W. Co. (1901), 1 O.L.R. 224, at p. 
227.

Muiock. c.j. December 23. The judgment of the Court was deliver. <1 by 
Mvlock, C.J.Ex. :—This action is brought by James Ramsay 
administrator of the estate of Jean Spence, deceased. linst 
the Toronto Railway Company, for damages because of fatal 
injuries caused to her by the defendant company. T1 case 
was tried by Lennox, J., with a jury, and on their answers to 
questions submitted to them, the learned trial Judge ordered a 
nonsuit, and from his judgment the plaintiff appeals.

From the evidence it appears that the deceased Jean Spence 
and her sister, Lizzie Armstrong, at about six o’clock in the 
evening of the 11th December, 1911, were proceeding southerly 
along the east side of Rathurst street, in the city of Toronto, 
and when they had reached a point opposite the park gate de
sired to cross Bathurst street.



17 DL.B.J Ramsay v. Toronto R. Co. 231

The defendant company have two railway tracks on this 
street, the easterly one being used for their north-bound and 
the westerly one for their south-bound cars.

Before attempting to cross, the two young women stopped 
on the sidewalk and looked northerly in order to discover whe
ther any ear was approaching from the north : and the witness 
Lizzie Armstrong says that she saw none; whereupon they both 
stepped off the sidewalk and proceeded to cross the street in a 
south-westerly direction, Lizzie Armstrong being slightly in 
advance of her sister. When Lizzie Armstrong had reached the 
westerly rail of the westerly track, she heard the whistle of a 
boy on a bicycle in front of her. whereupon, she says, “ I kind of 
started back;” and she was hit on her right ankle and thrown 
on her hands and knees. When she got up, she saw her sister 
about a ear and a half length from her, with her head lying 
on the kerb, whilst the car that had struck them was standing 
at a point a little distance to the south, the northerly end of the 
ear being about 1 ' O car lengths southerly from where her sister 
lay. and people ere carrying her into a doctor’s house. The 
car was about 30 feet long. Lizzie Armstrong says that her 
riudit foot was on the west rail when struck. The distance from 
the kerb on the east side of Bathurst street to the west rail is 
27 feet, and from that rail to the west kerb is 13 feet.

The evidence does not shew with certainty how far the place 
where the accident happened was southerly of the point on the 
east side of the sidewalk from which the sisters began their 
diagonal crossing.

The defendants offered no evidence.
I The learned Chief Justice then set out the questions sub

mitted to the jury and their answers as above.)
The jury assessed the damages at $020, and apportioned that 

sum between the father and mother of the deceased, giving the 
h'tlier $420 and the mother $.100.

The case had been previously tried and a verdict rendered 
for the plaintiff for $1,000, but that was set aside and a new 
trial ordered.

The answer to question 5 affirms nothing, and may be dis- 
regarded ; lIowan v. Toronto U.IV. Co., 20 8.C.R. 717; Flan
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deceased was caused by the negligence of the defendant i-om- 
pany in operating their car at an excessive rate of speed, and in 
failing to warn her of the approaching car, and that tin* de

Mulock, C.J. ceased, having looked up and down the street and seen n<> ,r. 
had exercised reasonable care.

With respect, I am unable to agree with the learned trial 
Judge’s disposition of the case in directing a nonsuit, on tin* 
ground, as I understand his judgment, of contributory negli
gence on the part of the deceased. There was ample evidence 
in support of the jury’s finding that the car was being indi
gently operated ; and, unless the deceased was guilty of utri- 
butory negligence, the defendant company are liable.

In view of the evidence, that issue could not properly have 
been withdrawn from the jury ; and their finding, being ju ' i.d 
by the evidence, is conclusive that the deceased exercised rea
sonable care. She and her sister looked before leaving 11 11-
walk, and, according to the sister, no car was in sight. The in
ference may be drawn that they assumed that no car operated 
at a reasonable speed could overtake* them, and that it \\.i> un 
necessary for them to look again while crossing the street Per
sons crossing street railway tracks are entitled to assum that 
cars using those streets will be driven moderately and pru
dently. If a person crosses in front of an approaching c m . which 
is so far off that, if driven moderately, it cannot overt.ike such 
person, even though he do not look again and is injured, lie is 
not guilty of contributory negligence : Toronto li.W. Co v. 
Gotnell, 24 S.C.R. 582.

In tin* present case, the deceased did look once, and. accord
ing to the jury’s finding, circumstances excused her from look
ing again before actually stepping upon the track. Considera
tion of these circumstances was necessary before the jury were 
in a position to decide whether she had acted reasonably Some 
of those circumstances were : that the sisters looked for a car; 
that nothing obstructed their view; that it is reasonable m sup
pose that they were able to see a considerable distant up the
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track; and that neither of them was able to see a car; that, in
consequence, they each assumed that no car could overtake them 
in their comparatively short trip across the street; and that 
th,-v both acted on this belief in endeavouring to cross the track.

The jury were entitled to take into consideration these ex
cusatory circumstances in order to determine whether the de
ceased had been negligent : Wriyht v. Grand Trunk A*. IV. Co., 
12 O.L.R. 114. This was not a case where the accident was 
caused by the pure folly and recklessness of the deceased, which 
was the species of negligence commented upon by Lord Cairns 
in Dublin Wicklow and Wexford II.W. Co. v. Slattery, 3 App. 
('as. at p. 1166.

From the facts proved it cannot be said that two reasonable 
view s may not be taken of the conduct of the deceased. As said by 
Howeii, L.J., in Davey v. London and South Western R. IV. Co., 
12 Q.R.D. 70, at p. 76: “If the facts which are admitted are 
capable of two equally possible views, which reasonable people 
may take, and one of them is more consistent with the case for 
on.' party than for the other, it is the duty of the Judge to let 
the jury decide between such conflicting views.”

In Coopt r v. London Street A*. Co., H D.L.R. 368, 15 Can. 
IÇ. ( as. 24. 4 O.W.N. 623, which was the case of the plaintiff 
alighting from a street car and walking around the rear 
ami being struck by a car coming from the opposite dir
ection. Meredith, J.A., says (p. 6241 : “There are just 
two questions raised whether there was any evidence ad- 
dueed at the trial upon which reasonable men could find, 
as the jury did find, (1) that the defendants were guilty of 
negligence, and (2) that the plaintiff was not also so guilty. 
In my opinion, there was evidence, upon each point, which pre
cluded a nonsuit ; that is, that each finding is supported by 
reasonable evidence, or, as before put, evidence upon which 
reasonable men might find, as the jury did, in the plaintiff's 
favour on each of these questions.”

It was contended before us on behalf of the defendant com
pany that as a matter of law a person was bound to look before 
crossing a railway track, and that failure to do so was per sc 
ii. _!-. nee; and Grand Trunk A*.IV. Co. v. Me. , 13
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D.L.R. f»18. 11913] A.C. 838, 29 Time* L it. 679, was \*\ 

in support of that propoHition. That ease lav* <lown no 
such doctrine. In his charge to the jury in that ase 
the learned trial .Judge had told them that “a partx who 
crosses a railway is obliged to look, there is no doubt about that 
lmt to what extent he is obliged to look is a question whi,-h i8 
disputed. It seems to be considered now that it is sufficient if 
a party . . . looks both ways on approaching the track. He 
need not necessarily look again just before crossing. Tint is 
the English law.” And in dealing with this passage, Lord At
kinson said: “That was an entirely erroneous view of tin- Km?, 
lisli law. Whether in a ease of this character the plaintiff's 
negligence was the sole cause of his own misfortune, or whether 
he was guilty of contributory negligence, were questions of faut 
to lie decided in each case on the facts proved. There was no 
such rule of law in England as that if a person about to ernes 
a line of railway looked both ways on approaching the track lie 
need not necessarily look again just before crossing it.”

Those observations do not affirm the proposition that a p.-rson 
about to cross a railway track is bound to look, and that failure 
to look is negligence. They were made merely in repudiation 
of the erroneous doctrine contained in the above-quoted x- 
tract from the charge of the learned trial Judge.

The duty of a person about to cross a railway track is not to 
be guilty of negligence, which is another way of sayimr that 
he must exercise reasonable care. In each case what is reason
able care is a question of fact to he decided by the jut ac
cording to the facts of the case, and that is the only interpreta
tion of which the above-quoted observations of Lord Atkmson 
admit.

On the facts here, the jury having found that tin* deb ased 
exercised reasonable care, the learned trial Judge was not, in 
my opinion, entitled to disregard that finding.

I, therefore, think that this appeal should he allow. I. and 
judgment should be entered for the amount of the verdict, with 
costs of action, including the costs of this appeal.

Appeal aliened.
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CREAMER v. GOODERHAM SASK.

nJ.ileliewan Supreme Court. I.umont. Johnstone, Itroirne. owl El wood, JJ. 8.0.
March 16, 1914. lull

I, Limitation of actionh ( 8 II R—42)—Moktoaof. Vacant lands —
Constructive possession—When statute iikcinh aoainnt moht-

Whcre » right of entry or to sue for possession hns accrued to « 
mortgagee by the mortgagor’s default in payment, and the mortgaged 
lands are left unfenced and without actual occupation hy anyone, the 
Statute of Limitations does not run against the mortgagee so as to 
extinguish his title to the lands; the mortgagee may still foreclose 
although the remedy by action for the debt is barred, ami the mort
gagor similarly is not barred of his right to redeem.

[Creamer v. (looderham. 0 ILL.II. 372. allirmed ; Huekwtm v 
Stewart, 11 Man. L.R. 625; Delaney \. <'./*./»*., 21 O.R. 11. applied.)

Appeal and cross-appeal from the judgment of Newlamls, statement
J. . I ruiner v. (looderham, 9 D.L.li. 372, 23 W.L.IL 304.

Until appeals wen* dismissed.
K. II. Jonah, for the appellant.

L\ mont, J., concurred with It row x, J. unont. j.

•Ionxstoxe, •!.. eoneurred with Fi.woon, J. Johnstone, .1.

ItKowx, -I. : This is an appeal from the decision of my hro- 
ther Xewlands, Vreamer v. (lotah rham, !l D.L.li. 372. 23 VV.L. 
K. 304, upon a stated ease. The facts important to the issues 
involved are as follows :

The plaintiff is the administratrix of the estate of dames 
Charles Findlay, deceased, and the defendants are the executors 
of the last will and testament of George Gooderham. deceased. 
Findlay was, on October 21, 1885, the registered owner of the 
northeast quarter of section 34», township IS, range 21. west 
of tlie 2nd meridian, and on that date executed in favour of 
(iooderham a mortgage to secure the repayment of .+250, with 
interest at 12 per cent, per annum. This mortgage was made 
under the Ordinance respecting Short Forms of Indentures, 
and contained provisions that, until default of payment, the 
mortgagor should have quiet possession of the land ; that in de
limit the mortgagee should have quiet possession of the land : 
;l|id. further, that the mortgagee on default of payment for one
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month might, on giving ten days’ notice enter on and I. >,• or 
.sell the said land. Ity the terms of the mortgage the n . i,.st 
was payable annually on each 21st day of October, the firs' pay. 
nient of interest falling due on October 21, 1886, and tie jirin-
cipal was payable on October 21. 1890. Nothing has e\ I....
paid under the said mortgage. Findlay left the premises n.iv 
October 21, 1886, and never afterwards returned to sane, nor 
has anyone else been in actual occupation of the lam I sin.-.- 
that time, and it has never been fenced. Findlay did ot at 
any time, nor did anyone else with his authority, sign any 
writing acknowledging the right of (iooderham or his ex. ntuis 
to payment of the mortgage moneys or to possession : tli 
lands.

I'pon these facts the following questions were submit!..!:
(a) Have the defendants any legal right against the entât' i the 

said Janie* ( hurle* Findlay under the said mortgage for payinem t tin- 
whole <iv any portion of the money* seeured by the Haiti mortgag.

(b I If the defendant* have not any right to payment of any it mi 
of tin1 principal or interest secured by the sui«l mortgage, have il nylit» 
of the defendant* as executor* of tin- last will and testament of :
mortgagee lieen extinguished anil is the registration of the sni.l u _ 
against the said land a cloud upon the plaintilf’s title to the s land 
which she is entitled to have cancelled and removed therefrom.

A mortgagee has two distinct remedies—one. ag.iii tin- 
mortgagor under the covenants, and the other, against tii ami. 
The Statute of Limitations constitutes a bar to the first r ly. 
although it does not extinguish the debt: see Kibbh \ l'iiir 
Ihorm, 64 L.J. Vh. 184, [1895| 1 Ch. 219. This answers i liiM 
question sulnnitted.

As to the second question, I am of opinion that it - -t Im- 
decided on the very simple proposition that as there h 1 « »i 
no one in actual occupation of the land since the dat- de
fault under the mortgage, the statute does not appl, In 
Smith v. Lloyd, 9 Ex. 562, Parke, 1$., lays down the law ’><- 
as follows:—

We have nul the slightest dnuht that the title of the grant.- t 9" 
mine* is not barred in this ease under 3 Win. IX*. ch. 27. secs. t-r
we are clearly of opinion that that statute applies not to cas. : «mit 
of actual possession by the plaint ill*, hut to eases where he ha- n "»t 
of and another in possession for the prcsorilied time. Tiler* -t I"'
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Imti, absence of possession by the person who has the right, and actual SASK. 
possi-ssion by another, whether adverse or not, to Ik* protected, to bring 
the ease within the statute. We entirely concur in the judgment of S' 
Itlackhurn. V.J., in M’Donncll V. McKinty. 10 Ir. Lit. 514, and the prin- _____ 
pjple upon which it is founded. Creamer

The above decision is cited with approval by the Privy Gooijeriiam. 
Council in the case of Agency Co. v. Slmrl. Id App. Cas. 792, Brown.j.
ÔS L.J.P.C. 4. In the case of Delaney v. Canadian Pacifie If.
I'n.. _'1 O.K. 11 at 19, Armour, C.J., is quoted as follows :—

In eases of vacant possession, as was pointed out in Aycncy Co. v.
Shari, there is no one against whom the mortgagee can bring an action, 
anil In* cannot make an entry upon himself, and in such cases trespass 
would In- maintainable by the mortgagee.

In Bucknam v. Stewart, 11 Man. L.R. (I2.*> at 628, Killam. J„ 
is reported as follows:—

It appears to me that the ease is settled by the judgment in Smith v.
I.loyil, !i Kx. 5(12. “There must.” in the language of Parke. It.. “Is- both ah- 
Herne nf possession by the person who has the right, and actual possession by 
another, whether adverse or not, to Is- protected, to bring the case within 
the -tatute.” That was a ease of a claim to mining rights in land when 
the land itself was vested in another, but in The Trustees, Executors ami 
Aii> m il Co. v. Short, l.'t App. Cas. 7WI. the dudidal Committee of the 
Privy Council, accepting the doctrine of Baron Parke, held that there 
was “no difference in principle as regards the application of the statute 
between the case of mines and the ease of other land where the fact of 
|Mi»si-.*ion is more open and notorious."

There having never been any person in actual possession of the pro
perty until June 30, ism;, the statute did not commence to run against 
the defendant until then, and his right of entry or to bring an action to 
recover possession still continues.

This is. undoubtedly, contrary to the view taken by the Court of Queen's 
Heiirli of Upper Canada in Doe ilem. McLean v. Fish. 3 V.C.It. 205; but it 
Hirers with the opinion of Armour, C.J., in Delaney v. C.F.R. Co., 21 
• '.I!. II. which must now be taken to Ik* the correct one.

In view of the above authorities, as neither the mortgagor 
nor tin- mortgagee in this ease has been in actual possession 
since the date of default, the statute does not constitute a bar 
to tin mortgagee’s right to sell or foreclose, nor does it con
stitute a bar to the mortgagor’s right to redeem. In answer 
t<> tin- second question submitted, it should, therefore, be stated 
that the rights of the defendants under the mortgage have not 
hfeii extinguished, and the plaintiff is not entitled to have tin* 
saim cancelled.
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In the result both the appeal and the cross-appeal shouM In-
dismissed, with costs.

F I.wood, J. :—This is an appeal from the judgment <>!' myCreamer

Gooderiiam.
brother Newlands, before whom the matter came by wax of ;i 
stated ease. The facts, according to the stated ease, an as 
follows:—

The plaintiff, who claims to be the owner of the land n 
inafter mentioned, is the administratrix of the estate of .lames 
Charles Findlay, deceased, who, on or about October 21. 1sv 
and while the registered owner of the northeast quarter of m 
tion thirty-six (3b), in township eighteen (18), range twenty, 
one (21), west of the second meridian in the Province of Sask
atchewan, or as it then was, the North West Territories. - \- 
eiited a mortgage on said land to George Gooderham. now de
ceased, to secure the repayment of the sum of two hundred ami 
fifty ($250) dollars, on October 21, 1890, with interest 12 
per cent, per annum. Said mortgage purported to be in pursu
ance of the Ordinance respecting Short Forms of Induit arcs 
and, inter alia, provided that on default the mortgagee should 
have quiet possession of the said lands free from all encum
brances and that the mortgagee on default of payment fur 'mi
llionth might, on giving ten days’ notice, enter on and i ns.- or 
sell the said lands and that until default of payment the mort
gagor should have quiet possession of said lands. Nothing has 
ever been paid on account of the said mortgage. The mortgage 
was duly registered on October 22, 1885, and the title to the 
land is now registered in the name of the said Findlay, subject 
to said mortgage.

Since 1886, no person has been in occupation of tli said 
land and the said land has never been fenced. The last heard 
of the said Findlay was in December, 1904. Administration 
to his estate was granted in March, 1912. The defendants are 
the administrators of the estate of the said George Gooderham 
who is deceased.

Neither the mortgagee nor the defendants ever gave to the 
said mortgagor or the plaintiff, 10 days or any notice of his or 
their intention to enter upon and take possession of said lands.
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No acknowledgment in writing was ever given of tin* right of SASK. 
tin mortgagee or of the defendants to payment under said mort- s. C.
gage, or to said lands. There are other facts set out in the 11,14
stall'd ease hut the above are all that to me seem material. Creamer

The questions submitted for the opinion of the Court are as XM
follows ...—T ,I-.lwood. J.

(«I Have the defendants any legal right against the estate nf the 
saiiI •lames ( liarles Findlay under the said niurtgage fur payment of the 
wh'ile ui" any purtiun of the moneys secured hy the said mortgage.

iti If the defendants have not any right to payment of any portion 
of the principal or interest secured hy the said mortgage have the rights 
of the defendants as executors of the last will and testament of tin- 
said mortgagee l»een extinguished and is the registration of the said 
mortgage against the said land a cloud upon tin- plaintiffs title to the 
said land which she is entitled to have cancelled and removed therefrom.

My brother Newlands held that tin- remedy against the mort
gagor is barred by the Statute of Limitations but that the de
fendant's right of entry, or to bring an action for possession 
continues and that the defendants would be entitled to retain 
out of the moneys derived from a sale of said land interest at 
12 per cent, to Oct. 21, 1890, and 5 per cent, thereafter.

From the above judgment the plaintiff appeals in so far as 
it holds that the defendant’s right of entry or to bring an 
action for possession continues, and the defendants hy way 
of cross-appeal claim to vary the said judgment in so far as 
the same determines that the defendants are entitled to the 
amount of the mortgage in question together with interest at 
12 per cent, to Oct. 21, 1890, and 5 per cent, thereafter on the 
ground that the defendants are the owners of the land in ques
tion and are entitled to retain all moneys derived from the 
sale of the land and for a declaration that all of tin* rights of 
the plaintiff in reference to said land have been barred and 
that the defendants are now the absolute owners thereof.

The effect of 37 and 38 Viet. eh. 57, see. 8, is to bar, but not 
extinguish, the rights of the defendants in .so far as the covenant 
in the mortgage is concerned : Kibble v. Fairthorn, 64 L.J. Ch. 
ls4. 11895] 1 Ch. 219. The rights of the defendants with re
spect to the land art, however, on quite a different footing.

On behalf of the plaintiff it was contended that the legal
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SASK. title was in the plaintiffs, that in the absence of actual oe- ;pa-
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1914 son who holds the legal title, that, by the mortgage the mort- 

Creamer gagor retains possession until default, that before the mort im gee
Gooderham 'H to possession he must give notice as provided b> tin*

j.|—-j mortgage, that never having given notice he was never entitled 
to possession, he never entered into actual possession ami tlint 
his rights under the mortgage and to the land are extingu lied.

In Dot tlnn. McLean v. Fish, a V.C.Q.B. 295, it was held 
that where a mortgagee has neither taken possession of the land 
mortgaged after default nor received interest upon the mort
gage money within 20 years, the title is in the mortgagor and 
tin- mortgagee, if suing in ejectment a third party in pass-•"ion, 
may be nonsuited. At page 296, Robinson. C.J.. says as fob

The mortgagee claims the land by reason of a forfeiture, ami tin* 
17th section of our statute 4 W in. IX'. eh. 1. the time of limitation 1 ..-jran 
to run from the time of forfeiture, or condition broken, if fim!i the 
land vacant. In* had entered within the period, he would have hern nailer 
no necessity of bringing an action, or if lie chime to do so he ini„ have 
proceeded as upon a vacant possession; hut never having a-'-n • hi» 
right till after some third party has entered, he now. for the first time, 
claims possession under his mortgage, on the* ground of an all*. i de
fault of payment, lie is in effect suing on his security, and tin 13rd 
clause of the statute 4 Win. IX’. ch. 1. applies to him, which pr. \ hi< 
proceeding to enforce his mortgage after a lapse of twenty yeai

The mortgagee could not after what has occurred, dispossess i mort
gagor if he were now in possession, and that being so, he can ■ little 
remove any other person enjoying peaceable possession.

In Dclannj v. Ctniatlian Pacific R. Co., 21 O.R. 11 It was
held that where a right oi entry has accrued to a mon _-ngee
without actual entry by him and the mortgaged lands at sub
sequently left vacant before a title by possession has been ac
quired by anyone, the constructive possession is in the mort .*ngce 
and the Statute of Limitations does not run against him so as 
to extinguish his title to the lands.

At page 19, Armour, C.J., says :—
Rut. whether the plaintiff’s right of entry accrued upon tin making

of the mortgages or upon default being made therein, makes, h m> op
inion. no difference, for as soon as Daniel Hartnett abandoned tin* pos
session in 1877. and the lands liecame vacant, the constructive p -scMion

45
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thereof was in the plaintiff, and 11m* statute did not run against him so 
ns to extinguish liis title to the land : A unie y Co. v. Short, 13 App. (as. 
70.1.

In cases of vacant possession, as was pointed out in Ayeney Co. v. 
Short, there is no one against whom the mortgagee can bring an action. 
»nd lie cannot make an entry upon himself, and in such cases trespass 
would he maintainable by the mortgagee.

In Bucknam v. Stewart, 11 Man. L.R. (i2.'>, it wan hold that 
the statute does not run against a mortgagee of land in a state 
of nature until actual possession is taken lty some person not 
claiming under him.

At page (>28, Killam, J.. says:—
It appears to me that the case is settled by the judgment in Smith v. 

I.loyil, !l Ex. 502. "There must,” in the language of Parke, B„ "lie both 
absence of possession by the person who has the right, and actual pos
session by another, whether adverse or not, to Is* protected, to bring the 
case within the statute."

There having never been any person in actual possession of the pro 
petty until .Tune 30. 1800. the statute did not commence to run against 
tin* defendant until then, and his right of entry or to bring an action to 
recover possession still continues.

This is undoubtedly contrary to the view taken by the Court of 
•jiieeii'- 1 tench of Upper Canada in hot item. )lel,ran v. I'ixli, Si l'.C.R. 
-'i.">: but it agrees with the opinion of Armour. C..I.. in Delaney v. 
' ./*./*. Co., *21 O.R. 11. which must now Is* taken to Is* the correct one.

The mortgage in question not being under tin* Land Titles 
Act had the effect of conveying the legal estate to the mort
gagee. It was a conveyance of the land subject only to a con
dition that, if a certain amount be paid on a certain day, the 
land revested.

On default there was no one in actual possession and the 
mortgagee was in constructive possession : Delaney v. C.P.R. 
Co., (DltC, p. lfl.

At page 414, in Makar v. Fraser, 17 U.C.C.P., Richards, C.J..
says

hi" Itoylanrr v. Li y lit foot, 8 M. & W. 533. confirmed by I foyer a v. 
hVn:.‘brook. 8 (J.B. 895. nml Doc v. Dories, 7 Ex. 8!t. shew that, under n 
mortgage in this form the mortgagee has an immediate right of entry, 
and under the general doctrine that, in the absence of possession by anyone 
el-e. the legal owner under a deed of bargain and sale is in possession, 
the mortgagees were in possession of the mortgaged premises, but the 
mortgage itself was subject to a defeasance on payment of the money,

Ht—17 D.L.R.
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and at page 415, says:—
Jtnt. if the effect of the mortgage deed was to put the mortgage, min 

possession by operation of law, and it seems to us it was so, then i mav 
lie that the view contended for by the plaintiff fails, and the v li.-t 
should not be disturbed.

There was no necessity to make an actual entry and as was 
said in A y nicy Co. v. Short, 13 App. Cas. 798 :—

There was no one against whom to bring an action. He eaim>>> 
an entry against himself.

It was objected though, that, under the mortgage in .pi.-s- 
tion. an entry could not be made without notice.

In Sidl'y v. llardcasth, 11 C.C.Q.I}. 162 at 166, Drap I.

Hut, since the argument my brother Hums has pointed oui « a
escaped attention at the trial, that, according to the express term- ; tin-
proviso in the mortgage, the mortgagee would not he entitled to i | -
session on default of payment until demand in writing made .. tin-
agreement of the parties is clearly expressed that until three • 
months after this demand it was not intended that the mortgage.- -nl.l
enter. This right to enter, so limited, is coupled with a power id»*-,
but. as it is worded without proof of demand at all events the in- i ;:<•••
cannot be said to have had a right of possession of the mortgaged ;
He should, therefore, ns it now appears to me, have been allow. an.I 
perhaps would have been, had the point been raised, to assert i 
and to have tried the ipiestion of disputed lamininry.

1 am not sure, however, that 1 should have taken this view I In- 
trial had the point lieen raised; for even now 1 have not adm I it
without some degree of hesitation, arising from the difficulty I I. - f- It
in determining the true nature of the interest the mortgagor I. ' under 
the deed after default, tieenuse of the uncertainty of the time w u tin- 
three calendar months will begin to run ; in other words, what it of 
estate or tenancy, the proviso, covenant, and agreement create in 11 in..it 
gagor after an admitted default.

It will be noticed that the above opinion is given with great 
hesitation and the question had not been raised or argued.

From a perusal, however, of the notes of Kerch v. 11 oil. 1 
Smith’s Leading Cases, 11th ed., 530, and following, it 
settled that notice is not necessary before entry and. t quote 
from page 532, that such a proviso is “a covenant onh ml no 
lease. ’ ’

The following quotation from page 532 seems instructive 
on the point :—
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In Doc v. Day, 2 Q.B. 147, freeholds uiid leaseholds were conveyed in 
in.-1ivage with a proviso that, upon payment on the next 5th October, the 
conveyance should Ik* void, but in case of non payment it was to lie law
ful f r the mortgagee, after a month’s notice in writing demanding pay
ment. to enter into possession, ami to make leases and sell, and the 
mortgage covenanted not to sell or lease until after such notice. The 
i ..lilt, following the authority of the passage in the Touchstone, referred 
in in Due v. I.iyhtfool, and acceding to the doctrine of that case, came to 
I lie conclusion that, inasmuch as. after the day of payment, the time, if 
any. during which the mortgagor was to hold was not determinate, but 
altogether uncertain, and as there was no affirmative covenant whatever 
ti ll lie should hold at all. the covenant, therefore, that the mortgagee 
Jioiild not sell or lease, or. even if it Ik* construed should not enter, until 
a month’s notice, was a covenant only and no lease.
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The author at page 533 says :—
It may. perhaps, be eonehided on this review of the authorities that in 

order to make a redemise, there must he an affirmative covenant that the 
moii^agor shall hold for a determinate time: and that where either of 
tic-s,, elements is wanting, there is no redemise.

S.r also Leith on Real Property Statutes, p. 389.
On the authority of the above it would appear that the 

redemise here at the most was only until default and that the 
proviso with regard to notice was too unvertain to create any 
estate or tenancy after default.

The mortgagee therefore being in possession could only 
have his rights to the land barred by some one in actual pos
session.

In Smith v. Lloyd, II Exch. 562 at 572, Parke, lb, says :—
We are clearly of opinion that that statute applies not to cases of 

want of actual possession hv the plaintiff, but to cases where lie 1ms been 
out <>f and another in possession for the proscribed time. There must be 
In it li absence of possession by the person who has the right, and actual 
possession by another, whether adverse or not, to be protected, to bring 
tin ase within the statute. We entirely concur in the judgment of 
Uliiilxliurn. C.J., in McDonnell v. McKinty, 10 Ir. L.R. 514, and the prin
ciple iijmhi which it is founded.

This is quoted with approval in Agency Company v. Short, 
13 App. Cas. 793 at 799; Dclanny v. C.PM., 21 O R. Ill; and 
Bin knam v. Stewart, 11 Man. L.R. 625. In fact it seems settled 
beyond any doubt that the party in possession, actual or con
structive, van only have his rights barred by actual possession 
by another man. Here no person was in actual possession, and
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the statute did not run against the mortgagee so far as his 
rights against the land are concerned.

So far as the cross-appeal is concerned, tin* cases citvil for 
the defendant arc cases where the mortgagee was in actual |*ns- 
session, and I am of opinion that in order to bar the mort- 
gagor’s right to redeem there would have to be an actual j us 
session by the mortgagee or some one claiming under him lor 
the statutory period, and there being no such possession, the 
mortgagor has the right to redeem: Smith v. Lloyd, /></#// * v. 
C.VM. Ayency Company v. Short, Itucknam v. Stnrart. .• Is«i 
Campbell v. Imperial Loan. 18 Man. L.R. 144.

I would, therefore, dismiss both the appeal and the moss- 
appeal.

Appt al dismiss111

MAN.

k. n.
1914

REX v. KRAFCHENKO.

Manitoba King's Reach. Trial before Mothers, CJ. April ï». lu I i.

1. Criminal i.aw (8 II B—44)—Prisoner making vnswurn m.xtiment
IN DEFENCE BEFORE JURY.

The former riglit <if n prisoner who is defended by counsel \<> ninko 
nn unsworn stateim-t from the dock is displaced by the i amnia 
Evidence Act. under which lie may offer his own sworn te-tim-'iiy ns 
evidence on his own behalf.

[/»*. v. .1 ho, s Can. t'r. ('as. 453. considered.]
2. Homicide (SI—4)—Intent — Act calculated to calsi: in at ii —

Siiootino.
If n person deliberately does an act which was calculated m •■.him* 

the death of another, lie will lie presumed to have intended the death 
of that other, although he may have hoped that death V" M n<>t
result; and. where dentil results, he will be liable to In.....mi.'-I of
murder unless he proves extenuating circumstances which max "lace 
the act from murder to jnanslnlighter or to justifiable or • x a-able 
homicide.

3. Homicide (8 1—I)—Shooting—Intent to no grievovs nonm harm.
If the tiring of the fatal shot was done for the purpose of fn• iitoting 

the commission of robbery or the flight of the robber, but i ! with 
the intention of doing grievous bodily harm, the oll’en- • man
slaughter and not murder.

[Cr. Code 1906, secs. 259 and 260, considered; see al-- ' •< v.
The King. 9 D.L.H. 589. 21 Can. O. ('as. 44, 47 Can. S.C.Il lls ]

4. Trial (6 Illl)—229)—Merger—Reasonable not in.
The evidence to convict on a charge of murder must siii-li as to 

convince the jury lieyond all reasonable doubt that tie i-ed 
guilty; hut n juror is not to create materials of doubt I i 'ituur 
to trivial suppositions and remote conjecture as to possible -i it es of 
fact different from that established by the evidence.
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Criminal trial on a charge of murder. man.
The Crown adduced evidence to shew that on December k. B.

11*15. the accused, at mid-day, robbed the branch of the Bank mil
of Montreal at Plum Coulee in the Province of Manitoba, of u(x
upwards of ijm.JOO, while the manager, Mr. Arnold, was alone 
in the bank. When the accused left the bank Mr. Arnold pur- cui nko.

sued him. and. in order to facilitate his escape by means of an stutem- nt 
automobile awaiting on an adjoining street, he |the accused] 
fired a revolver at and instantly killed his pursuer.

Suffi (hi, for the defence, at the conclusion of the Crown’s Argument 
case, called a number of witnesses for the purpose of shewing 
that tie* prisoner was not the robber and to establish an alibi.
Ile 11nn asked that the prisoner be permitted to make an un
sworn statement from the dock instead of giving evidence on 
his own behalf.

H nsf in fis, for the Crown, opposed the application.

Mathers, C.J.K.B., after taking time to consider, refused Mitum. c.j 
the request, lie said he had consulted the Chief Justice of the 
Court of Appeal, and they both agreed that, since the Canada 
Kvidciiee Act was passed, permitting an accused person to give 
evidence on his own behalf, the right to make an unsworn state
ment no longer existed. 11 is Lordship continued :

Down until 1 prisoners on trial in cases of felony were 
not allowed either to give evidence on their own behalf or 

1 except in eases of treason) be defended by counsel, although 
they were allowed counsel to cross-examine witnesses. While 
thr laws of evidence prevented the accused from giving evid
ence on his own behalf under oath, it was manifest that a great 
injustice might often be done unless the story of the accused 
was allowed to get before the jury in some form. To meet that 
difficulty. Judges adopted the practice of permitting the pri
soner to make an unsworn statement from the dock and to ad
dress the jury on his own behalf.

In 1 <57. the Prisoner’s Counsel Act was passed, conferring 
npnii prisoners tin right to make their full defence by counsel. 
Notwithstanding that, accused persons were still * of6655
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the privilege of giving evidence in their own defence, my 

Judges held that this Act, in effect, took away from pris- is 
who were defended by counsel the right hitherto accorded ■ m 
of making a statement on their own account.

Acting upon this belief, Coleridge, J., in 1837, in H<g t v 
Boucher, 8 ('. & 1*. 141, refused to allow a prisoner to iim , a 
statement after his counsel had addressed the jury, obsei ng: 
“Prisoner, your counsel has spoken for you. I cannot .-nr 
both.” The same Judge during the same year, in Hut t v. 
Heard. 8 C. & P. 142, stopped the prisoner’s counsel from mil- 
ing the jury facts related to him by the prisoner, lit there 
said :—

I cannot |>cruiit a prisoner's counsel to tel! the jury anythuu iiv!i
lie is not in a situation to prove. If the prisoner does not employ 
lie is at liberty to make a statement for himself and toll his own -iy . 
which is to have such weight with the jury as, all circuinstatni --n 
sidered, it is entitled to; but if he employs counsel lie must Mil-' 

the rules which have been established with respect to the eondin - 
cases by counsel.

Ill the following year, 1838, Aldcrson, 1$.. allowed a pri
soner to make a statement before his counsel address, i tin* 
jury in Regina v. Mating*, 8 C. & P. 242. In that ca.se in pri
soner’s counsel had commenced his address to the jurv m l lia.I 
expressed regret that as the prisoner was defended by omi
se 1 he could not be to make his own statement. Where
upon Baron Aldcrson said :—

1 see no objection in this case to his doing so. ... i think it ' 

right that a person should have an opportunity of stating < nn\* 

as he may think material and that his counsel should be allow.■ "in 
ment on that statement as one of the circumstances of the - On 
trials for high treason the prisoner is always allowed to niuk. ..un 
statement after his counsel has addressed the jury.

At the same assize Baron Gurney, in liegina v. Wall. -/. s 
(-. & P. 243, permitted tin* same practice to he follow after 
conferring with Aldcrson, B.. “hut,” he added. " I tli : that 
it ought not to he drawn into a precedent.” In that - «• the 
prisoner was allowed to read a written statement.

In the same year, in Reg. v. Burrows, 2 M. & lv 124. 
Bosampiet, J., refused to allow a prisoner who was <!• nded 
by counsel to make a statement. He was told of tin cision

A+C
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nf Aldrrson, B., in the previous ease, and also of a similar per
mission by Denman, C.J., but expressed tin- opinion that under 
thr recent statute both the prisoner and his counsel could not 
make statements.

Later in that year, Patterson, J., refused, in a trial for 
murder, in the case of Itegina v Ruhr, 8 C. & P. 539, to allow 
tlii prisoner who was defended by counsel, to make a state
ment. He there said :—

The general rule, certainly ought to he that a prisoner defended hy 
ntunsH sliould lie entirely in the hand* of hi* conned and that rule 
slmul.l not tie infringed on. except in very special cases indeed. If the 
primmer were allowed to make n statement and stated as a fact any
thing which could not he proved hv evidence the jury should dismiss that 
statement from their minds: hut if what the prisoner slates is merely 
a is.mment on what is already in evidence his counsel can do that much 
better than he can.

The question catne up «gain before Mr. Baron Alderson in 
Tin Ijitim v. Dyer, 1 Pox C.C. 113, in 1844. Counsel for the 
prisoner remarked to the jury upon the * of the pri
soner's position who could himself give no evidence to contradict 
1 he statement of the witnesses against him. The learned Baron 
interrupted him saying:—

\.-ii have no right to make such an observation. The prisoner neglit 
make his own statement in explanation or contradiction of the evidence 
again*» him.

And later he added:—
I would never prevent a prisoner from making a statement though he 

lia- counsel, lie may make any statement he pleases In-fore his counsel 
ai|.lt<--v- the jury, and then 1rs counsel may comment upon that state- 
ni.'ir a* part of the case. If it were otherwise the most monstrous in 
jtisti.i' might result to prisoners. If the statement of the prisoner tits in 
with the evidence it would lie very material and we should have no 
right to shut it out.

In 1840, Mr. Baron Rolfc, in Regina v. Williams, 1 Cox 
< < 3113, on being requested by the prisoner's counsel to allow 
the accused to make » statement to the jury before his counsel 
should address them, said: “That is quite a netv request. I 
never heard of such a tiling.” He, however, upon the Dyrr 
oil-, living cited to him, approved of it and said it was a proper 
practice to follow.
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man. The point was next dealt with by Ryles, J., in 1859. in
K. B. Regina v. Taylor, 1 F. & F. 535. He was referred to tin- 
111,4 ami Matings eases, the latter of which was erroneously .uni
Hkx buted to Patterson, J., instead of to Baron Alderson; Inn h,

Kh\F nevertheless refused to permit a defended prisoner to in 1 

chink»», statement.
Mathers, c.J. I foresee (lie said) In wliiit it will l«*a»I: to prisoners lieing «•x.m.iu.-l|

mi their own behalf without the sanction of an oath, ami then a - 
commenting on their statement*; luit I will allow the prisoner 1 
cine the Option of either speaking himself or having his counsel spi i t• -r

The prisoner then addressed the jury.
In 1860, Martin, B., after consulting Channel], B., allowed 

a prisoner to make a statement before his counsel's sp.-<. on 
the authority of the Muling.< case (there called Martin . igli 

In- said he was entirely opposed to the practice of allowing pri
soners to make any statement to the jury when the prison» 1 was 
defended by counsel, yet, as there was a precedent, he allowed 
it because of the importance of the case. He, however, con
sidered it a bad practice.

In Reg. v. Weston, 14 Cox C.C. ‘146, tried before Cock 1 rn. 
C.J., in 1879, counsel for the defence at 350, regretted ti it hr 
could not give the prisoner’s account of the matter when upon 
Coekburn, C.J., said
I»- might do ho. us the prisoner’s counsel were in place of the 1 • 11 «m-r 
ami entitled to say anything which he might say, for which he . 11■ I 1
entitl»1»! to consideration ami credence if consistent with the rc-i 1 f the 
evidence.

In 1881. a resolution was come to by the English .fu<! > us
follows :—

In tin- opinion of the Judge* it is contrary to the administnii n iin-l 
practice of the criminal law as hitherto allowed that counsel i : pri- 
Honers shouhl state to the jury, as allegi-d existing facts, matter- whirli 
they have Im‘»-ii t«»l»l in their instructions on the authority »>f th«- pri
soner but which they do not propose to prove in evidence.

In 1882 in Reg. v. Shimmin, 15 Cox C.C. 122, Cave. .1. .said, 
in effect, that:—

Kvery prisoner was entitled to have an opportunity of makin. 
ment ami offering his explanation of the charges alleged against h wi
ther he i- defemled by counsel or not. at the conclusion of his • 1 -
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A*. v. Pope, 18 Times L.R. 717. When the prisoner’s e us*| 
nskni that tin- prisoner lie allowed to make a statement rum 
the doek before his eounsel addressed the jury, Mr. .1 istiv, 
Pli i 11 i more, before whom the matter was pending, said :

Now Unit tin- prinoner is vntith-il to give evidence on his own half 
under the Criminal Evidence Act, I HUH, is not his right to make h, 
nient gone?

but on his attention being drawn to sub-see. ( A ), lie allot | it 
The same course was followed by Darling, J., in Hex x. s rrifl 
(1ÎHM), 20 (’ox CU\ :i:<4.

The only Canadian ease I can find on the subject is // \ 
Hotprs (1884), 1 II.(ML pt. 2, 110, where Crease, ,1., per i .j 
a prisoner to make a statement from the doek after his . nSI| 
had addressed the jury. That was before a prisoner w in 
Canada, a competent witness on his own behalf.

The Canada Kvideiiee Act, permitting prisoners to gi\ \i.| 
«•nee, was passed in 18ÎK1. It contains no e«|iiivalent to 
(A ) of see. 1 of tin- Imperial Act. I know of no reportI Cm 
adian ease on the matter since this Act was passed, ;u ; tiie 
only reference I have seen to it by any Canadian Judge 
«beta in A*. \. A ho ( 1004), 8 Can. Cr. Cas. 450. In 11 • im

Hunter. C.J., and Du IT, and Irving, dd., of the Itrif i C>l
it in bia Supreme Court are reported to have said rm/in i li.it 
a prisoner in an undefended ease might either make Mle-
nient or give evidence on oath. I should certainly fe« >.■!!'
bound by the eonsidereil jmlgmeiit of these «listin i died 
Judges; but, under the circumstances, what they s 
manifestly obiter dicta and was not their considered non

I think it extremely ‘ * that had it not I n for
the saving «dans»* in the Imperial Criminal Kvideiiee A 1v,s 
it would have been there held that the privilege of nu ■: ;m 
unsworn statement was abrogated by that Act.

The privilege was granted to prisoners bis-ause tl w-iv 
d«‘barre«l from giving evidence on oath, and for tli.r ««m
alone. Whi‘ii Ihi' law was ehang«‘<l and the right an. I In
them to tell their story on oath as any other witness tl; «m 
for in an unsworn statement was removed. In op
inion a prisoner should not now be allowed to make an '"in 
statement. I refuse the application.

1
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The prisoner elected not to give evidenee ami his counsel 
addressed the jury, and was followed by eonnsel lor the Crown.

The Chief Justice then charged the jury, lie spoke in part 
as follows :—

It is now my duty to instruct you as to the law hearing upon 
tin rase to define for your information tin- crime charged and to 
point out the essentials to he proved on the one side and on the 
other, and to sum up the evidence for and against the accused 
on each essential point. It is your duty to accept as correct 
and net upon my direction as to what the law is. I shall en
deavour not to overstate it ; hut if I should unwittingly err my 
error may he corrected in a higher Court. In the meantime you 
must assume that I am stating it correctly. and I assure you I 
will not knowingly do otherwise. Cpon the facts of the ease 
your judgment is supreme. It is perhaps inevitable that in 
arranging the events in the order of their happening and in 
tin'ir relation one to another, and in grouping and commenting 
upon lli.1 evidence hearing upon each essential point, my opinion 
as to tin- proper conclusion to he arrived at upon any particular 
I'.ivt may become apparent. While I am not obliged by law to 
conceal my opinion upon questions of fact from you and while 
I might fail in the full discharge of my duty if I did so. I am 
obliged by law to let you clearly understand that you are not 
bound to my opinion upon any question of fact, but are
at liberty to arrive at your own independent conclusion quite 
irrespective of what my opinion max be.

The charge against the accused Is that on the third day of 
December last, at the village of I’lum Coulee, in this Province, 
lie murdered II. M. Arnold, at that time the manager of a branch 
of tin Dank of Montreal located in that village. Now, murder, 
according to the old common law definition is unlawfully kill
ing with malice aforethought, and manslaughter was defined 
as unlawful killing without malice aforethought. Malice afore 
thou i was explained to mean not necessarily premeditation, 
hut .in intention which must necessarily precede the act in
tend. ! These definitions were misleading because ...........
pression “malice aforethought ” taken in its popular sense would

understood to mean that, in order that homicide might be
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MAN murder, the act of killing must he premeditated, whereas mm.
K. B. der might be committed without what is commonly call.',I a
1914 premeditated design to kill. This element of doubt and lion
Rex introduced into the common law by the use of the expression

Kk\f- **malice aforethought” was removed by the Canadian Crminai
ciiKXKo. Code, which became the law of Canada in 1892, and hi.-li

Mnti.PM, r.j. codified, explained and simplified, and in some respects, modi
fied the common law of homicide.

Homicide which consists in the killing of one human I'.'iiii: 
by another is divided into two classes, namely, culpable homi
cide and not culpable homicide. That means killing wlii-m is 
unlawful and killing which is not unlawful, or excusable Non 
culpable homicide is again divided into two classes, just il ih! 
and excusable. Justifiable homicide is when the act of killing 
is done pursuant to the orders of some higher lawful authority 
as when the soldier in time of war shoots to kill the en. my !., 
command of his officer. It is excusable homicide where man 
being violently attacked is obliged to kill his assailant in , ' I r 
to save his own life, or where a man in doing a lawful act with 
out negligence and with no intention to injure un fort m ,i 
kills another. Instances of such excusable homicide by insol
vent lire occur almost every game shooting season by tin ..<••• 
dental discharge of firearms. It is not necessary to dwell fur 
tiler on the incidents of justifiable or excusable or non eidpahl 

homicide because this homicide was certainly not justifiable in 
the sense I have explained and I think you will agree with me 
that there is not a tittle of evidence to justify the con•• !usion 
that the shooting was either an accident or was done self- 

defence.
If it is non-culpable homicide then it must in law !"■ either 

murder or manslaughter, because all unlawful or culpa Id. hmui 
eide amounts to either one or the other. Now, culpable homi
cide is, according to secs. 259 and 260 of the Code, mu i r in 
each of the following cases :—

1. If the offender means to cause the death of the person I- 1
2. If the offender means to cause to the person killed any ' U in

jury which is known to the offender to he likely to cause <l< uni b 
reckless whether death ensues or not.
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:t. If the offender mean» to inflict grievous bodily injury for the pur
pose <>f fncilitating the commission of roliltery nr the flight of the offender 
upon the commission or attempted commission of robbery and death ensues 
from such injury whether the offender means or not death to ensue or 
knows or not that death is likely to ensue.

Other circumstances might be given in which culpable homi
cide would in law amount to murder, hut as there has been no 
evidence given that would be at all applicable to such other 
circumstances, I would not be aiding you by entering upon an 
explanation of them.

It will be seen that, under the first two instances I have 
given, an offender is equally guilty of murder where he intends 
to kill and does kill another, and where, without actually in
tending to kill lie voluntarily indicts any hodily injury known 
to he likely to cause death and which does result in death. In 
tin1 one ease he means to kill and in the other In* means only to in
flict hodily injury which he knows is likely to cause death ; lmt 
they are hotli murder if death in fact does result. If the act 
which caused death, the firing of the revolver, was done with 
either of these intentions, the person who tired it is guilty of 
murder. It is difficult to see how a man can fire a loaded re
volver at the body of another without at least intending to do 
him bodily harm likely to result in death, so that if you think 
the accused fired the revolver at Arnold’s body intending to 
hit him. hut taking his chance where he hit him, that would he 
murder though lie did not intend to kill. If, on the other hand, 
you think he fired it vaguely without any special intent at all 
nail by doing so caused his death that would he manslaughter. 
The general rule as to intention is that every sane man is pre
sumed to have known and to have intended the natural and 
necessary consequences of his act. It is manifestly quite im
possible to shew what was actually in a man’s mind at any par- 
tieiilnr moment or what motive prompted any particular act 
or with what particular intent it was done. The law, however, 
does not impose that burden on the prosecution. If a man is 
a"'HI'‘ dint certain consequences will probably follow the act 
wliieli lie contemplates doing and yet deliberately proceeds to 
(l° tliHt act he must he taken to have intended those eonse-
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would not.
One eminent judicial authority lays it down that if i re

sult charged he the probable consequence of a man’s act la* i>

C'llENKO.

answerable as if it were his actual object. If the experi. . of 
mankind must lead any one to expect the result lie will an

Mather», C.J. swerable for it. Another great English Judge lays it «]• • n as 
a universal principle that when a man Is charged with loin- 
an act of the probable consequences may be highly in
jurions, the intention is an inference of law resulting fr , tli 
doing the act. So that you will see the law is that, if a i won 
deliberately does an act which was calculated to cause tin 1. ath 
of another, lie will be presumed to have intended the d. vli of 
that other and will be liable to be convicted of murder, uukss 
lie proves extenuating circumstances which may reduce act
from murder to manslaughter or to justifiable or cx.-iisahl*- 
homieide. In other words, killing a human being is pvin 
murder and the prosecution in such a case discharges ll har
den of proof which lies upon it in the first instance, by simply 
proving that the prisoner caused the death of the de iseil: 
it is then in strict law for the prisoner to prove, if lie cai facts 
which will reduce his act to one of manslaughter or jw abh
or excusable homicide.

If a man presents a loaded revolver at the head or iv of 
another and pulls the trigger, it is an almost irrésistible infer
ence that the intention was to kill, but it does not folio that 
the inference must mH*essarily be drawn in all cases. T the 
case of a man who was insane, or so drunk as to be in* apahle 
of forming any intention, or was acting under coercion. In 
such a case the presumption of intention would be rebuttal It 
will not be rebutted, however, merely by proof that the ae 
cused never in fact intended the result to happen. If. there
fore, gentlemen, you conclude that the accused took : life 
of Arnold by a pistol shot fired at him either with intent to 
kill him or with intent to do him a bodily injury which in knew 
was likely to cause death, he is guilty of murder.

In the latter case there must be not only the intent to in
flict the bodily injury, but the knowledge that such injury is

4
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likely to cause death and he is reckless whether death ensues or 
not. I have already pointed out that a person is presumed to 
know, and to intend, the natural consequences of Ills act. So 
that, if a man fired a loaded pistol at the body of another it 
would be presumed that he to inflict a bodily injury
and that he knew such injury would likely cause death.

The third instance I have given you where culpable homi
cide is murder is where grievous bodily injury is inflicted to 
facilitate the commission of robbery or tin- flight of the robber 
thereafter. This is what the Crown alleges was done in this 
case. The theory of the Crown is that, for the purpose of facili
tating the robbery of the bank or to facilitate bis escape after 
the robbery he shot the manager, Mr. Arnold. If you find that 
the prisoner shot and killed Mr. Arnold for either purpose lie 
is guilty of murder according to the law of Canada. It mat
ters not under these circumstances that he did not mean to 
cause death or that he did not know that death was likely to 
ensue from his act. If he meant to inflict grievous bodily harm 
for either one of the purposes mentioned and death ensued, 
the crime is complete. In this connection you will please bear 
in mind what I have said about a person being presumed to in
tend the natural consequences of his act.

It will be observed that, under this classification of murder, 
it is an essential part of the Crown’s ease that a robbery should 
have been committed or attempted. In order to bring the 
ease within the provision of the Code I have been discussing, 
the Crown must first establish that fact. When considering 
this part of the case you must first ask yourselves whether or 
not you are satisfied that a robbery was committed or attempted. 
If your answer to that inquiry is in the affirmative, you will 
then proceed to inquire whether Arnold was shot for the pur
pose ni facilitating that robbery or the escape thereafter, and. 
if so. was it the accused who shot him.

In this connection I should explain that robbery is theft ac
companied with violence or threat of violence used to either 
extort the property stolen or to prevent or overcome resistance 
to its h. ing stolen. If, under the circumstances of this case 
Arnold was threatened with a revolver and his resistance to
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the theft of the hank’s money was by that means prevent I or 
overcome, a robbery was committed.

Now, gentlemen, I have told you that culpable homicid- may 
be either murder or manslaughter, and I have pointed out 
under what circumstances culpable homicide will amount w 
murder. I now propose to tell you under what circmnsi.imvs 
culpable homicide may be manslaughter. Broadly spi-iikin.'. 
any unlawful killing not amounting to murder is îuanslaii.'liti r. 
If one man kills another in a sudden tit of passion vans, d In a 
sudden and sufficient provocation, he would be guilty of man
slaughter only. So, if the bullet which caused the death <»i Mr. 

Arnold was tired without any intention of killing him or of 
doing him any bodily injury, or if it was tired with such latter 
intent that the person firing it did not know that such injury 
would likely result in death, then the offence would amount to 
manslaughter only, because the intent which is the exsential 
ingredient in murder is absent. Again, if you beli«\ tin* 
shot was tired for the purpose of facilitating the comm—ion 
of robbery or the flight of the robber, hut not with 11,, in- 
tention of doing grievous bodily harm, or if with such inti ;mi. 
then not for tin* purpose stated, your verdict should Im- man
slaughter and not murder. As to whether or not tin i- - .my 
evidence which would justify you in finding a verdict of mail- 
slaughter if you believe the fatal shot was fired by the pi soner, 
I shall have something to say presently.

I think now. gentlemen, you understand the prim-ipl.s of 
law by which you are to he guided in arriving at your wnliet 
in this ease; but to avoid the possibility of a misumhinlimr. 
I propose, before proceeding to refer to the evidence, t<» !u tly 
summarize what 1 have told you.

If you find that the accused fired the shot which k I Ar
nold, you will then consider whether it was fired « itI with
an intent to kill, or with an intent to do Arnold a !>• ' in
jury which the accused knew was likely to cause his death. If 
your finding on these points is in the affirmative, your \« nlict 
should he murder. If. on the other hand, you find that it was 
fired without any such intent or if the intent to injur w s pri
sent, that the knowledge of the probable consequences was ah-
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wnt. your verdict Hhould be manslaughter only. That cover* 
tin- first two instances I have given you in which culpable hoini- 
eide may amount to murder.

Then, there is the third instance, where the shot was fired 
for the purpose of facilitating robbery or the robber’s escape. 
In that case your verdict should only be murder if you find 
that the shot was fired with the intent to inflict grievous bodily 
injury for the purpose of facilitating the commission of the 
felony named. If you find that either the intent or the pur
pose was absent, your verdict should again be manslaughter and 
not murder. In this connection, I want to once more remind 
you that every sane man is presumed to have known and to have 
intended the natural consequences of his act.

Before proceeding to discuss the evidence in detail, I desire 
to make one more general observation. It is a pm of
English law that every accused person is innocent of the crime 
charged against him until the Crown has produced sufficient 
evidence to rebut that presumption and shew that he is guilty. 
We therefore commence the consideration of this case with 
the accused in the eyes of the law an innocent man. And if 
flu- Crown has not produced evidence sufficient to convince you 
beyond all reasonable doubt that he is guilty of the charge 
made, lie is entitled to ask you by your verdict to declare him 
not guilty. There is no middle course in our system of crim
inal jurisprudence. The prisoner is innocent, and you are 
ImhiimI to so declare him, unless the Crown has. by the evidence 
adduced before you while you sat in that jury box, convinced 
you lieyond all reasonable doubt that he is guilty. You will 
understand from that, as I have no doubt your own sense of 
justice and fair play have already told you, that the prisoner 
is not to be judged according to any preconceived notions you 
may have formed as to his guilt or innocence. The circum
stances of the crime itself and subsequent events of a sens tl 

r have been widely published in the newspapers. It may 
Im- that some of you have read these newspaper accounts and 
your minds may have received an impression from such read
ing I need not tell you as intelligent and honourable men that 
all such pre-conceived impressions must be cast aside. From

IT—17 n.L.1.
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the unremitting attention you have given to the evi«l**nee 
throughout, and tin* lively interest you have exhibited in all its 
details, I feel warranted in believing that you are able to. ami 
in fact do, approach the consideration of this ease free from 
every taint of bias.

(His Lordship then reviewed the evidence for ami against 
the prisoner in detail and proceeded):—

And now, gentlemen, in conclusion, let me in a few words 
summarize the essential points for your consideration, and I 
think it is best to take the events in the order of their hap
pening.

The first question you will have to answer is: “Was tin- hank 
robbed on the occasion in question?” You have heard tin- 
evidence upon that point. None of it is contradicted or even 
seriously controverted. 1 have explained to you that robbery 
is simply stealing with violence or threat of violence to any 
person to extort the property stolen or to prevent or overcome 
resistance to its being stolen.

The next question you will ask yourselves is: Was grievous 
bodily injury inflicted upon Arnold, and did death ensue from 
that injury? In that point the evidence is equally convincin': 
and conclusive. Then you will ask yourselves: With what in
tent was the shot tired? Was it or was it not with intent to do 
grievous bodily injury? Grievous bodily injury was inflicted 
and death did ensue, and I have explained to you the presump
tion which arises in such a case, that the natural consequences 
of the act were intended.

The fourth question will be, was the injury inflicted for the 
purpose of facilitating the robbery or the escape of tin- rohln-r 
thereafter. If you believe the evidence id* Weib. Thiesen. -lack- 
man and the old couple Bergen, the robber was actually es
caping with the plunder and Arnold was in close pursuit when 
the shot was tired. It is for you to infer what the offender's 
purpose was. It is difficult to see how he could have bad any 
other purpose than to facilitate his escape, but it is for you 
to say.

The fifth question is: Was the shot which resulted in Ar
nold’s death tired by the prisoner! The answer to this question
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involves the only serious difficulty in this case. If you find that man. 
the shot was fired by the accused and you answer the four pre- k. i$ 
ceding questions also in the affirmative, then, gentlemen, your 
verdict, must be murder. If, however, you have any reason- i;KX 
able doubt that he was the man, the prisoner is < d to the K|J'u 
benefit of that doubt, and in that case your verdict should be ciiknko. 

not guilty. The evidence for and against the accused on the Mmiim. c i. 
question of his identity with the robber has been placed be
fore you, and I will not now repeat it.

If by any chance you should be of opinion that the injury 
which resulted in Arnold's death, although inflicted intention
ally by the accused, was not inflicted for the purpose of facili
tating the robin*ry or the robber’s escape you must in that case 
before you can find him guilty of murder ask yourselves the 
further question : Did he know that the bodily injury be was 
about to inflict would likely result in If lie did your
verdict should be murder. If he did not, manslaughter. I 
have already told you that a man is presumed to know and in
tend the consequences which result from bis deliberate act, so 
that you would not be justified in concluding that he did not 
know unless you can discover something in the evidence or 
the circumstances which reasonably points to that conclusion.

I have explained to you what manslaughter means and what 
conclusions you must arrive at before you would he justified in 
finding that this homicide was, under the circumstances of this 
case, not murder but manslaughter only. Upon an indictment 
for murder a verdict of manslaughter may always be returned 
if the evidence proves manslaughter but does not prove mur
der. The right of a jury to find a verdict of manslaughter in
stead of murder is not to be exercised arbitrarily, but only if 
in their opinion that is the proper conclusion to be arrived at 
from the evidence. To justify a verdict of manslaughter in 
this ease you must conclude that the shot was fired without any 
intention to either kill or to do bodily injury known to be likely 
to result in death. I must say that I can see nothing in either 
the sworn evidence or the circumstances that would reasonably 
support such a finding. In my view your verdict must be either 
murder or acquittal. The question, however, is one for you to
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decide. I do not withdraw the question of manslaughter from 
you. You may take a different view of the evidence from what 
I do and if you do it is not only your right hut your duty in act 
upon your own opinion. If, therefore, notwithstanding what 1 
have said, you think the evidence proves manslaughter ami not 
murder you are at perfect liberty to so find.

Counsel for the prisoner has told you that if you should 
find him guilty of murder he must inevitably be sent to the 
gallows. II is manifest purpose was to deter you from so lin,I 
ing because Of the consequences which might follow your ver
dict. I need hardly tell you, gentlemen, that with the const', 
quences which may follow a verdict of guilty neither you nor 
I have any responsibility. Your duty is to observe the oath 
which you took when you entered that box to render ,i true 
verdict according to the evidence, and in the event of that 
verdict being guilty my duty is to -pronounce the sentence which 
the law prescribes. That is the beginning and the end <• our 
responsibility.

Hut Mr. Nuffield was hardly accurate in saying that the 
inevitable result of a verdict of guilty is the gallows. No sen
tence of execution can be carried out until all the evidence 
which you have heard and my charge to you has been sub
mitted to the Governor-Genera 1-in-couticil and he has refused to 
stop the execution. Whether or not in the event of your finding 
him guilty the extreme penalty will he inflicted upon him or the 
sentence will In; < d to imprisonment or altogether set

entirely upon the Minister of Justice by whom the 
Governor-General is advised. What his action would I have 
no means of telling and no disposition to guess. I am merely 
pointing out that your verdict of guilty is not absolutely final 
as Mr. Nuffield—I am sure with no desire to mislead intimated 
to you.

Gentlemen, there is no room in the jury box any more than 
there is on the Judge’s bench for weak sentimentality. Tin- 
duty may be stern, it may be even repugnant to our natural 
feeling; hut it is a duty which must nevertheless he honestly 
and fearlessly faced. The common jury has long been re
garded as the palladium of British liberty, and it will hold

9972
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that high place in public confidence just so long as it can be 
depended upon, in the language of your oath, a true verdict to 
give according to the evidence. The security of life and pro
perty depends largely upon the integrity and fidelity of jury
men. For the law as it stands neither you nor 1 have any re
sponsibility. It may be that some of you might like to see it 
changed. It may be that a better system of dealing with those 
found guilty of capital crimes might, in your opinion, be 
adopted. But for the time being it is the law of the land and 
you iiud I are bound to give it effect. I am not saying this to 
you because I suspect for a moment that any of you would be 
guilty of the weakness of refusing to return a true verdict be
cause of the consequences to the accused which might follow. 
I believe you are one and all duly impressed with a sense of 
the great responsibility that rests upon you a responsibility 
to the public, to yourselves and to your families—and if you 
think the prisoner guilty of the crime charged against him 
you will by your verdict say so. regardless of the consequences. 
The very horror and abomination of the crime is a reason for 
your taking the most extreme care not to impute to the pri
soner anything which is not clearly proved. God forbid that I 
should, by what I say, produce in your minds even in the smal
lest degree any feeling against the prisoner. You must see, 
gentlemen, that the evidence leaves no reasonable doubt upon 
your minds; but you will fail in the performance of your duty 
if, being satisfied with the evidence, you do not convict of wilful 
murder. If, on the other hand, the evidence does not carry to 
vour minds beyond a reasonable doubt a conviction of the pri
soner's guilt, it is equally your imperative duty to find him not 
guilty.

I have told you that you should not convict if you have 
a reasonable doubt of the prisoner’s guilt. By the term rea
sonable doubt, I do not mean a possible doubt, but an actual 
and substantial doubt. A juror may not create materials of 
doubt by resorting to trivial suppositions and remote conjecture 
as to a possible state of facts different from that established by 
the evidence. If after a fair and impartial consideration of 
all the evidence in the caae both for the Crown and for the dc-
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fendant and are fully satisfied to a moral certainty of the truth 
of the charge made against him, then you are satisfied beyond

Hkx reasonable doubt ; hut if the evidence has left you in that con
dition of mind that you cannot say you feel an abiding convic
tion to a moral certainty of the truth of the charge then you

Muthere, C.J. have a reasonable doubt.
You will now retire and consider your verdict, in which 

you must he unanimous.

N.R.—A verdict of guilty was returned.

MAN.
CAMPBELL v. BOURQUE.

< '. A.
1914

Manitoba Court of Appral, llomll. (’..I.M.. Itirhanls. I'cnlur, Cano n. 
ami llayyarl. .1.1.A. April 20. 1914.

1. Bills A XI» NO IKS (811)—31)—SltiXINti IX III. AX K—Dki.ivkhy FOR IIS 
TODY OXI.Y- Krai III I.KXT FILLIXti IX of blanks.

An iictiim cannot lie maintained, even by a subséquent bolder with
out notice of the fraud, as against the person who signs a blank 
printed form of promissory note and delivers it to another a- n- 
todian only and without any authority to till up the blank or to nu1 
himself payee or to get an advance or borrow money on the note, where 
the custodian held the same as promoter of a proposed company which 
when organized was t > become the payee as consideration for the 
signer's stork subscription and where the promoter fraudulently tilld 
up the note by making him*elf payee l the company not having ' • • i 
incorporated) and making the note payable in sixty days.

| lliiblu rt v. Homo Hank-, 20 O.L.K. 951 ; Hay V. Willson. 4 5 « m. 
S.C.K. 401 • Smith V. Vrosuvr, [1907] 2 K.B. 735. applied; Uoyil's H<ml.
X. Cook. 11907 ] 1 K.B. 794 : Cos V. Cumul inn llank of Com no n . 
21 Man. I..H. 1. distinguished; and see Kaleonbridge on Banking. 2nd 
ed.. 506.]

Statement Appeal from the judgment of Dawson, County Judge, in 
favour of the defendants. The action was brought on :m 
alleged promissory note made by Bourque in favour of J. II 
Coward and indorsed hv J. II. Coward and C. Coward to him 

The appeal was dismissed, Perme, J.A., dissenting.

A. H. Hudson, for the plaintiff.
A*. />. Guy, for the respondent.

Howell. C.J.M. IIowell, C.J.M.:—The evidence in this ease shews that tin* 
defendant Bourque, the defendant J unes II. Coward and otheis 
were about to form a joint stock company, of which Coward ■ 
the chief promoter. The defendant Bourque, at the request of
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Coward, signed a blank printed form of a promissory note, which 
he lianded to Coward. The evidence shews that the note was 
signed and handed over to pay *200 for stock of the company 
when the company was incorporated and organized, and it 
further establishes that the note was to be filled up by putting in 
the name of the proposed company as payee. If this had hee.i 
dune, then when the company was organized the note would have 
been the property of the company only, and. if used, Bourque’s 
stock would have been paid for. Coward fraudulently filled up 
the note by making himself payee and by making the note pay
able in sixty days. The company has not been incorporated. 
The plaintiff became the holder of the note without notice of 
the fraud.

• lie b.ank foim was to In- held until the company was 
formed, and then to be made a promissory note by putting in 
the name of the company as payee. Vntil that event might hap
pen, it was no more a promissory note than the one referred t * 
in Hubbirt v. IInun Haulr, 20 O.L.R. 651. It was delivered to 
Coward as custodian only, as stated by Chief Justice Moss in 
Hay v. Willson, 24 O.L.R. 122. at 120, Coward was simply to 
hold this form until the happening of a certain event and wa< 
merely a custodian until then, as in Smith v. Pros si r, 11007 i 
2 K.B. 735.

Coward was not authorized to fill up the blank and make 
himself payee, nor was he authorized to get an advance or to 
borrow money on the note, and so this case does not come within 
the principles of estoppel laid down in Lloyd's Hunk v. Cook, 
11007 J 1 K.B. 794, and as in ('or v. ('anudiun Hunk of ('ommcrvc, 
21 Man. L.R. 1.

The appeal must be dismissed with eosts.

Richards, J.A.:—Though there is some slight difference be
tween the facts in this case and those in Smith v. Prossi r, | 19071 
2 K.B. 735; Hubbn’t v. Ilomi Hunk, 20 O.L.R. 651 ; ami Hay v. 
Willson, 24 O.L.R. 122, 45 Can. S.C.R. 401, I cannot so distin
guish the present facts as to say that the decisions in those cases 

l<> not apply. If the matter were free from those authorities, I 
should unhesitatingly adopt the view of the law stated by
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Meredith, J.A., in his dissenting judgment in Hubbcrt v. Hour 
Haul,, 20 O.L.R. 651. Also, if it were open to me, I should, witli 
great respect, dissent from the law as laid down broadly by 
X aughan Williams, L.J., in Smith v. Hrossir, [ 1907 J 2 K.H 
735. But the deeision of the Supreme Court of Canada in l,' i 
v. Willson, 45 Can. S.C.R. 401. upholds the views of the leaned 
Lord Justice, and we are, therefore, hound to follow them.

The result is that, as lad ween the defendant Bourque, who 
has been guilty of gross negligence, and the plaintiff, who has 
been guilty of no negligence, the former escapes the loss and tli< 
latter must hear it. The effect of those decisions, and this, may 
seriously hamper hanks in accepting for discount apparently 
valid and complete negotiable paper, offered them under circum 
stances which in no way, so far as they can see, call for suspi 
cion, or inquiry, on their part.

With much regret 1 have come to the conclusion that for ill 
reasons above given this appeal must be dismissed.

Perdi*E, J.A. (dissenting) :—This is an action on a promiv 
sorv note purporting to he made by the defendant , to 
one James II. Coward and indorsed by the payee and on 
Charles Coward. The defendant Bourque and certain otlw-r 
parties had decided to form a joint stock company to be known 
as the Obreto Product Co. James II. Coward appears to haw 
been a promoter of the company. Bourque and others attended 
a meeting at it was decided to form the company. Tic
promissory note sued on was given in connection with this 
company. The following is the account given by the defendant 
Bonn|ue as to how he came to sign the note:—

In the latter part of March Mr. Coward invited me to go to a certain 
meeting in the Lmdon block. I did not know exactly as to what the iiiv.-t 
in g wan going to lie at the time. I went to that meeting. I don't rein.in 
lier the date. When l got there it was the forming of a joint stock < m 
panv for the manufacturing of a product, called Obreto Product Vo. ’I ley 
were going to form a company for the manufacture of that product I" o 
We had a meeting that night and I was supposed to In* president. Mr 
Love was supposed to lie the treasurer and Mr. Andrews was the secret.in 
and Mr. Coward was to In* the manager, I think, together with Mr. 
Hunter. We were asked to take stock in the company so we agreed i '..it 
we would have another meeting and pie company would go ahead ami is*
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formed and we would take $200 worth of stock and reeeive $1,000 worth 
of stock.

(t). Face value $l.ooo for *200? A. Yea. We agreed that the company 
waa going ahead and the charter was to Ik* out and we would give *200. \\ c 
never hail a meeting afterwards. I was siek one day and Mr. Coward 
va me in and he asked me for a note for that *200 and the note was mad ■ 
payable to Mr. Andrews, the secretary, and the next day lie came in again 
and lie told me that the note should he payable to the company, the 
Oforeto Product Co. I understood it was to lie made payable to the Ohreto 
product Co. I never heard any more of it until the notice of protest of the 
note. That is the first I heard of it. I went right down and told Mr. 
Morkill all about it. That is all that took place.

The document given to Coward by Bourque on that oecasio i 
was a printed form of promissory note signed by Bourque in 
blank. It was, no doubt, intended to lie filled up so as to replace 
the note already made payable to Andrews, but the payee of the 
new note was to be the Ohreto Product Co. Coward, however, 
filled tip the note with his own name as payee, indorsed it,*pro
cured his brother to indorse it also and then negotiated it for 
value to the plaintiff, who became holder in due course.

An important part of Bourque’s evidence is as follows :—
Q. Du I understand you correctly when you say that this note fur *200 

was given for and was to be used for the purpose of stock when the com
pany was formed? A. When the company would he formed. When the 
company went along and was formed and they got a charter, it was to he 
used for stock.

Q. Was the company ever formed? A. It was not.
Q. Did you have any intention of paying the note if the company was 

not formed? A. No, indeed, I had not.

The first question in the above extract was put in objection
able form. The witness had not previously said the note was 
given for stock and the question suggested the answer. But the 
evidence as it is shews that the document was signed as a pro
missory note in blank to be tilled up and used as a promissory 
note for a certain purpose, that it was filled up by the person to 
whom it was delivered (but with a different payee from the one 
intended by the maker), and that it was used for a purpose for 
which it was not intended to be used.

The plaintiff’s case turns upon the application of secs. 11 
and 32 of the Bills of Exchange Act. The defence relies upon 
Smith v. Prosser, [19071 2 K.B. 735; Ilubbcrt v. Home llanl.
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MAN. 20 O.L.R. ().')! ; and Kay v. Willson, 24 Ü.L.H. 122, attirm- 1
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45 Can. S.C.R. 401.
It appears to me that the principles laid down in Smith \.

Campuki.i. Prosser, [1907 ] 2 K.B. 785, do not apply to the present ra-..

ItolHl/ll. In that case blank unstamped forms of promissory notes lu i 
been signed and handed to one of his two agents in S<mih

(diswiitiiiiil Africa by the maker on leaving for England. Express instruc
tions were given to the agent that these were only to be tilled up 
and used when the maker telegraphed or wrote instructions for 
their issue as promissory notes and stating the amounts for which 
they should he filled up. Vaughan Williams, L.J., said at 741. 
in giving judgment :—

If that mite, living in that condition <i.r., incomplete), had Ih-vii li.m !c| 
to Telfcr land 1 leave ont of c m*iderati«m for this purpose tin* fact vli t 
Telfer and Wilson were joint attorneys | for the purpose of his making n-.- 
of it, and for the purpose of its lieing i«sued as a negotiable instrument. | 
am of opinion that prinifi finir the defendant would have been requin- '■ 
to a Innn'i fiilr holder for value who had purchased the note from Tell ;i- 
the plaiutilf did. In my judgment it is of the very essence of the lialu 1 itv 
of a person signing a blank instrument that the instrument should iv 
been handl'd to the person to whom it was in fact handed, as an agent fur 
the purpose of being used as a negotiable instrument, and with the inten
tion that it should Ik* issued as such.

Fletcher Moulton, L.J.. in the same ease, at 752, said :
If a person signs a piece of paper and gives it to an agent with the 

intention that it shall in his hands form the basis of a negotiable in-ti : 
ment, he is not permitted to plead that lie limited the power of hi- -nt 
in a way not obvious on the face of the instrument. . . . The essential
fact which is necessary to «enable the plaintiIT to establish his - t-.
therefore, absent. The defendant never issued the documents with the 
intention that they should become negotiable instruments.

In the present ease there is no doubt in my mind that Bour
que intended the blank fc in of note he signed and handed to 
Coward to he tilled up as a promissory note for $2iMl payable 
to the Ohreto Product Co., and that it was to he used > an 
ordinary promissory note, although the payee was a non-existing 
company the note might be treated as payable to bearer : Bills nf 
Exchange Act, sec. 21, sub-sec. 5.

When In* gave it to Coward there was no condition attached 
restricting the completion of the note or the delivery of it to 
the provisional secretary or treasurer or other proper person to
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In* held for or used on behalf of the company intended to he in
corporated. A complete note for the same amount had been 
signed by Bourque, payable to Andrews, the secretary of the 
intended company and delivered to Coward. Andrews might at 
once have negotiated this to raise funds for the intended com
pany. The present note was to replace the other. Bourque, it i.s 
true, says that the present note was to pay for stock in the com
pany, but, the fact that it was used for a purpose not intended 
by the maker does not make it any the less a promissory note. It 
appears to me that the conditions prescribed by the learned Lord 
•Idstices in Smith \. I’roxsir, | V.M17] - K.B. 7-15, in order to give 
a horn fiili bolder for value the protection of the statute, have 
been fulfilled in this case.

In Kay v. Willson, 4"> Can. S.C.R. 401, at 411. Davies, -I., after 
referring to the extracts 1 have cited, goes on to say :—
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The true construction, therefore, of «ecu. 31 and 32 of the Hills of Ex
change Act so fur us the protection of third parties holders in due course 
is concerned, limits that protection to cases where the signer intended the 
instrument signed hy him to become a hill or note, and authorized its 
issue for that purpose. Where that intention is proved it matters not 
whether his instructions to the person he delivered it to were exceeded or 
not. lie is liable upon it.

The facts in the present case bring it completely within the 
Mile above laid down as entitling the holder in due course to the 
protection afforded by the statute.

The same learned Judge goes on to say :

If on the contrary that intention is disproved and it is shewn the in 
si minent signed was not intended to be issued or became a bill or note, but 
was left for safe custody in some agent's hands to await further instruv 
'i ni- as to its issue, lie is not liable if the hill or note is fraudulently issued 
l>\ the agent or ladder without such further instructions.

1 would also refer to the judgments of Duff. J., and Anglin, 
•1.. and to their application of the principle enunciated in Smith 
v. I’rosscr, 11907 | 2 K.B. 725.

In no part of his evidence does Bourque say that the note was 
to be held and not issued or was not to become a note until further 
instructions should be given. Il was clearly intended to be 
issued as a note to the company then in process of being formed. 
There were no instructions given to Coward that the note was to
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he held and not i sed as a note until the company was form 1 
or until the stock was issued.

The cases of Kay v. Willson, and Hubbert v. Horn* Rm . 
both turn uj>on findings of fact that the note sued upon in en -li 
case was not in fact issued or authorized to be made into .m l 
issued as a promissory note. In each case a signed blank form -if 
note was left in the hands of another party with instructions that 
it was not to be used until some condition was performed or until 
further authority was given. In my view the point upon win h 
these cases turned, the non-fulfilment of a condition precedent 
to the issue or use of the documents as notes, is absent in tin- 
present case.

Hills of exchange and promissory notes are absolutely es>.m 

tial in carrying on modern commercial business. Every peismi 
owes a duty to the mercantile community to use reasonable pre
cautions to protect its members from being defrauded by 1 »■ 
negotiation of bills or notes which had been signed in blank ami 
left with an agent subject to secret instructions as to their use 
When a party signs a blank form of promissory note and all < 
it to get into the hands of another person who transfers it in a 
bond fide holder for value, such party should justly be liable n 
the note, he by his negligence having enabled the other person to 
commit the fraud. It does not seem right that it should In- 
open to the signer to say that the paper was issued as a not- in 
breach of his instructions and that this should relieve him of 
liability. An unprincipled person may readily avail himself of 
such a condition of the law and fabricate a defence in accordaim 
with it.

I think the application of the principles stated in Smith \ 
Prosser should not be extended, and that it would be in the inter 
ests of the whole commercial public that the provisions of the Act 
should be amended, if necessary, to cover cases like those dealt 
with in Kay v. Willson, and Ilubbert v. Home Rank.

I think the appeal should be allowed and judgment entered 
for the plaintiff.

Cameron, J.A.:—This is an action brought in the County 
Court of Winnipeg on a promissory note for $200 alleged to 
have been made by the defendant Bourque, payable to the order
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of James II. Coward and by him endorsed to Charles Coward, 
who endorsed the same to the plaintiff, a purchaser for value 
without notice, who took the note in a complete state before it.s 
maturity.

The defendant stated that James 11. Coward invited him to a 
meeting for the formation of a joint stock company for the 
manufacture of a certain product. The parties present at the 
meeting agreed to form the company and that each of them would 
pay .+200 and receive +1,000 worth of stock in the company to be 
formed. A further meeting was to be held, but was not called. 
Afterwards Coward came to the defendant and asked him for a 
note for +200. This note was given and made payable to Mr. 
Xndrews, the secretary of the company. The next day Coward 

came in again and said the note should be made payable to the 
company. The note in question was then signed by tin* defend
ant. When it was presented for signature it bad on it no writ
ing whatever except the printed words. The defendant says ex
pressly that the note was given for the purpose of obtaining 
stock in the company when the company was formed, and it was 
never formed. Coward was not called and the defendant’s ver
sion of the facts is uncontradicted.

The trial Judge entered a nonsuit as to this defendant and 
from this judgment the plaintiff appeals.

The provisions of secs. 31 and 32 of the Bills of Exchange 
Act apply only when the incomplete document has been delivered 
by the signer in order that it may be converted into a bill. De
livery is the transfer of possession from one person to another 
(sec. 2), and bv sec. 39, every contract on a bill is incomplete 
and irrevocable until delivery of the instrument, in order to give 
effect thereto.

“ Issue” means the first delivery of a bill or note, complete 
in form, to a person who takes it as a holder. Sec. 40 of the Act 
does not apply where the instrument is, when it leaves the hands 
of the signer, deficient in material particulars.

lins nul ah v. linnuft, 3 Q.B.D. 525, was decided by Brett, 
I. J . on the ground that the acceptor, who there wrote his name 
across a document in the form of a bill of exchange, which was 
subsequently stolen and negotiated, never issued the bill and 
never authorized it to be filled up with the drawer’s name.

MAN.

V. A.
1914

Campbell

Hovrquk.

Omtrnn. J.A.



270 Dominion Law Rki'ortx. [17 D,L 8.

MAN. It seems tu mi* tluV. tin* defendant never authorized tin* hill to In- lill.'.l

(\ A.
1»14

in with tin* drawer's name uml lie cannot he sued on it. Whether the .1. 
ceptor of a hliink hill is liable on it depends upon his having issued t 
acceptance intending it to he used.

CAMPBELL

Hoi rijik.
This last sentence is quoted with approval by Vaughan Wil
liams. L..J,. in Smith v. Grossir, [1907] 2 K.B. 735 at 74S.

<'nmoron, J.A. In Smith v. Prosser, [1907] 2 K.B. 735, amongst other eas- x 
Siholfidfl v. Loudcsborvugh, [18961 A.C. 514; Lloyd's Bend; \. 
Coolie, [1907] 1 K.B. 794; Basendnh v. Il< mutt, 3 Q.B.l). 52-V 
You ne; v. (Irote, 4 Bing. 253; and London tl' Southwestern Hunt; 
v. 1 Vint worth 5 Ex. 1). 96, were disi-ussed and examined.

The facts in Smith v. Prosser were that the defendant, in 
South Africa, had left with his agents two blank unstamped pro
missory notes, on lithographed forms, signed by him and to In- 
retained by them and to he used as such and for the amounts on 
instructions by him by letter or telegram from England. One 
of the agents fraudulently filled in the blanks and disposed of I In- 
notes to the plaintiff for value and without notice. It was held 
that as the defendant handed the notes to his agents as custodians 
only, and not with the intention that they should he issued as 
negotiable instruments, he was not estopped from denying tIn
validity of the notes as between himself and the plaintiff and 
that the action was not maintainable.
Under these circumstances tin* authorities seem to shew that, in the ah-cn.-.- 
of a delivery of notes to an agent with the intention that they shall la- 
negotiated. or at any rate that the agent shall have power to negotiate 
them, the signer is not responsible even to a honh firie holder for value: 
per Vaughan Williams, L.,T„ 745.

And all that the defendant did was to deliver
these notes to his attorney (agent), not as notes to he issued . . . but
as custodian only, and intending that the notes should not he issued until 
he sent instructions to that effect : lh.

What did tin* defendant do here ? Did lie not deliver the incom
plete instrument to (Ward, not as a note to he issued and m'ini
tiated, and which Coward from the first was to have authority 
to fill up and issue, but as custodian only, intending that it 
should not be issued until the stock certificate for which it w,i< to 
he given was issued by the company ? It seems to me that, on tin- 
evidence, the answer must he in the affirmative. The company
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was never formed, the stock was never issued, and the sole and 
only occasion on which Coward had authority to issue the note 
never arose.

In II"blurt v. IIohh Haul, 20 O.L.R. 651. a document signed 
Iiv the plaintiff in the form of a note, hut wanting in material 
particulars was left by him with an insurance agent to be used in 
payment of the first premium on a life policy for which applica
tion had been madg by the plaintiff, through the agent. The ap
plication was * The agent HJIed up the note and nego
tiated it. It was held by Mr. Justice Britton, who tried the case, 
that the note was not given to the agent, that it might “be con
verted into a note” or that it might lie used or negotiated as a

'I lie plnintilf signed the paper intending it not as a note, hut as a 
|uumi-' in pay premium for life insurance in case lie submitted himself 
fur, and passed, the necessary medical examination : p. ilôt».

Further he says :—
It seems to me clear that what the plaintiff did was not to give t > stir 

ton a promissory note or a paper that could he converted into a promis
sory note, or that Stirton would have any right or authority to deal with 
in any way until lie should get that authority after the plaintiff’* applies 
tion for insurance had been accepted. In a sense, Stirton was the plaintiff's 
agent, as well as agent for the insurance company. Acting for the plaintiff, 
an application, the plaintiff's application, was taken, and so acting, the 
plaintiff made him the custodian of the paper with the plaintiff’s signature, 
not as a note or to lie negotiated ns a note, but as evidencing an amount 
that the plaintiff would pay should an examination be passed, which, of 
course, was necessary la-fore his application would la- accepted.

Following Smith v. Prosser, supra (which he considered hs 

upsetting the opinions of Canadian bankers as to the meaning 
of the sections of the Act referred to) Mr. Justice Britton de
cided in favour of the plaintiff. Ilis .judgment was upheld by 
the Divisional Court, p. 659, and leave to appeal to the Court 
of Appeal was refused, p. 660. It seems to me that this case is 
closely in point.

In Pay v. Willson, 24 O.L.R. 122 (affirmed, 45 Can. S.C.R. 
4011. it was held that the defendant did not part with the docu
ment there in question with the intention that it should be con
verted into a promissory note by Thompson, the defendant's
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fendant should direct that it should he used as a promissory not,- 
to raise funds for the purposes contemplated by him. The ,j i.la

( 'ampbki.i. ment of Mr. Justice Clute at the trial was affirmed by the ( urt

Hoi rqik. of Appeal. Chief Justice Moss says, at 130:—

Cameron, J.A.
It in evident that the defendant did in it part with the paper wit ' In

in tent inn that it should then lie converted into a proniiwniry note hy 1 mp 
non. It was delivered to him as custodian only, because of the def< n< i - 
confidence in him as an honest man. and they both understood that it \\.*- 
so delivered and was so to remain unless nml until the defendant - iM 

his intention and direct that it should, as said by Fletcher M-■ « « 11. .11. 
L.J., in Smith V. /'rosser, [1907] 2 lx.II. at 752, ’‘Is- usenl as the ha*i- i a 
promissory note.”

I refer also to the case of Mr Kent y v. Van Horenbarl21 
Mau. L.K. 360; and to Falconbridge on Banking and Bills of 
Exchange, 2nd ed., at 51 Mi, et s< </., where the cases are colli t.-d 
and discussed.

In my opinion this case is governed by the decisions in Smith 
v. Prosser, Ilubbni v. llonu Hank and Kay v. Willson, rel'.nvd 
to. Paraphrasing the words of Vaughan Williams. L.J in 
Smith v. K rosser, at 748, the intention of the defendant at the 
time he signed was to hand the document over for the purpose of 
deposit, not that it might be used or negotiated ; it was merely 
deposited or left with Coward with the understanding between 
them that it was to be made payable and given directly to the 
proposed company in payment of the defendant’s of
stock therein if and when the company should be formed, and 
this stock issued, and for no other purpose, and, as 1 have stated, 
that occasion never happened.

I must add that were it not for these decisions, there is much 
to be said in favour of the view taken by Mr. Justice Meredith 
in his dissenting judgment in Kay v. Willson, and appn d hy 
the Chief Justice of the Supreme Court in the same ease. There 
is no question that the plaintiff in Smith v. Prosser had imt of 
the incomplete state of the notes and that the agent was ■•ting 
under a power of attorney. But the judgment of Vaughan 
Williams, L.J., was put expressly on the other ground, as oated, 
and we are bound by the authorities.

The judgment appealed from must be affirmed and the qipeal 
dismissed with costs.

D$B

8177
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11 xfidART, «Î.A. :—I agree with the reasons given by the Chief 
Jus! ice and would dismiss the appeal.

The weight of judicial opinion is against the contention of 
tin ppellant. In most of the eases cited by the plaintiff the de
linquent who filled up the blanks or altered the instrument had a 
certain authority to deal with the note or draft or cheque, and 
hi# wrongdoing was acting in excess of his powers. The common 
|aw loci vine of estoppel was also invoked under which the 
drawer or maker of the note or bill was prevented from giving 
evidence in support of his defence. In the ease before us Coward 
never had any authority; he was simply the custodian of the 
paper, and he was to retain it until certain events happened, 
namely, the formation of the company and the issue of $1,000 
stock : neither of which events ever took place.

The defendant had a right to assume that the promoter of 
tin-eompany was an honest man. 1 would dismiss the appeal.

MAN.
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REX v. BEAUDOIN. QUE.

Qii< /.' > •Hurt of Kimj's Bench {Crown Hide), Carroll, •/. June 27, 1013. K. B.

1. CRIMINAL LAW ( 8 II V- 1 —SUFFICIENCY OF WARRANT OF COMMIT

A warm lit of come nient issued under sec. OiUI of the Cr. Code 
limit, remanding 11>• used to prison to stand his trial before the
King’s Bench, is n nalid merely on the ground that the elements
f the offence are t recited in the warrant, if an indictable offence

I" disclosed in thr depositions.
\lt. v. Phillips, 11 Can. Cr. Cas. 80; and It. v. Brown. [1805] 1 Q.B. 

lia. followed.]
2. HMikas corpus (SIC—12a)—Arrest—Commitment—(«rounds.

\ prisoner in custody under two warrants of commitment for trial 
f" !ilieront offences cannot set up the irregularity of a remaud under 
see. ii79 Cr. Code, because of an adjournment exceeding 8 days, dur- 
in/ 1 lu» preliminary inquiry on one of the charges, as a ground for a 

i<in for his release on habeas corpus.

3. IIaiii\s corpus (8 1 R—7)—Who may demand—When proper remedy.
An objection that the prisoner is held on two warrants for conflict- 

offences (bigamy and refusal to maintain) cannot be raised on
11"1 "x corpus: if available at all, it is by a demurrer or analogous 
proceeding at the trial.

1913

11.xhear corpus application as to two commitments for trial 
for alleged criminal offences.

Statement

1"- 17 D.L.R.
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The discharge was refused.
A. Taschereau, for tin* prisoner.
A. Lachance, K.(for the Crown.

Béai DOIN.
Carroll, J. (translation) This is a habeas corpus appli

cation. Joseph Beaudoin, alias Jos. Morrison is held in tin* 
Quebec com mon gaol on two warrants, the one dated Oot.iher 
1. 1912, for refusal to maintain and the second dated February 
27, 1918, for bigamy. Prisoner’s counsel contends that the 
charge of refusal to maintain does not comprise the elements of 
a criminal offence, and, consequently, the magistrate lue I no 
jurisdiction to cause the warrant to be issued for tie pri
soner's arrest. The offence is described in the information as 
follows :—

When lie returned lie told me to get his laundry ready that he » >iil<] 
go to work elsewhere, that lie would write and send the nmnet pet 
it. Since then I have heard nothing of him. I have received nothin: n»m 
him. At the end of last August 1 heard in Montreal that lie u.i- d 
Saint llenri. 1 had nothing to live on. I was entitled to rely on 11 «ap
port of my husband. I applied for a warrant for his arrest so il,,u he 
might lie made to provide for me.

There is no doubt that this information does not contain tin- 
elements of the offence, for the husband is only guilty a« - ord 
ing to the text of the statute when he refuses to provide for his 
wife without lawful excuse and that her health in conseqmnce 
is likely to suffer. The warrant of arrest is legally drawn up, 
it contains all the elements of the offence and the prima Uui> 
evidence was sufficient to cause the prisoner to be sent up for 
trial at the assizes.

Does the fact that the charge does not contain the elements 
of the offence withhold from the magistrate jurisdiction to go 
on with the preliminary investigation and commit for trial be
fore the King’s Bench?

I have carefully read all the authorities cited by counsel for 
the accused but they do not apply here. There are certain 
cases in which the offence is neither described in the informa
tion or in the warrant of arrest and it was held the magistrate 
had no jurisdiction.

The question came before the Queen’s Bench in England in
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lS't.'i nml at the lira ring, Lonl Russell, of Killowen, C.J., made a 
ilistinctioii not apparently noticed by the majority of the dodges 
in giving their judgments.

Lord Russell, in /i'< '/ v. Ilrnirn, 118931 L.R. 1 tj.lî. 1 111, at

The contention on behalf of the defendant seems to lie based upon some 
confusion between those proceedings before magistrates which are essen
tially summary proceedings upon which the magistrates will themselves 
adjudicate anil cases where the magistrates are merely exercising their 
jurisdiction with a view to sending the case for trial before a dliferent 
tribunal. . . . The difference between the two cases is obvious; in the 
one. i In- magistrates straightway exercise their jurisdiction over the offence; 
in the other the accused is sent for trial before a different tribunal and 
has full and ample notice before his trial of the character of the offence 
with which he is charged. When a case is sent for trial the real ques
tion to be considered is whether the evidence on the hearing of the sum
mons covers and justifies the counts of the indictment.

QOE
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This decision was followed by Boyd, C., in A'. v. Phillips, 11 
Can, Cr. Cas. 89. in bis judgment at p. 94, lie remarked that 
tlie decision of the Court of Appeal in Peg. v. Frame, 1 Can. 
Cr. Cas. 921, cited by counsel for the accused, did not make the 
dist inet ion that 1 am pointing out.

Crankshaw’s Practical Guide to Magistrates, 2nd ed., p. 148, 
says :—

The possibility of taking technical objections either to the information 
or complaint or to the case, as made out in the evidence adduced at the 
preliminary investigation of an indietalde offence, is thus done away with. 
The information or complaint, in the ease of an indictable offence, is taken 
merely for the purpose of enabling the justice to judge whether or not lie 
should interfere, and to guide his discretion as to the propriety of issuing 
a summons or a warrant; so that after the summons or warrant issues, 
the information or complaint ceases to he of any importance, and it 
neeessarily follows that, if the evidence taken before the justice reveals 
an indictable offence ns having been committed l»y the party summoned 
or apprehended though it may not lie the same ns the one charged in the 
information or complaint, he is bound to adjudicate upon the evidence and 
to discharge, hind over, or commit the accused, as directed by sections 
57!'. ôSit, r»H7, 594, ami 59(1 of the Criminal Code.

It follows from this that the argument for the prisoner on 
this point fails.

There still remains the other point. It is said that subse
quently Beaudoin was accused and committed to the criminal
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assizes by the magistrate on a charge of bigamy after an ii 
gular remand on his preliminary examination for a period f 
21 days. This objection would hold were Beaudoin not I 
ready in custody under a valid warrant. It is argued that li.is 
second charge1 conflicts with the first. If, indeed, this argum- ut 
is well based, his remedy is not by habeas corpus but by n. 
scription cn droit” or demurrer.

In habeas corpus proceedings, the Judge considers the war
rants, and if they are regular, he cannot interfere, at least wh r, 
there is some evidence that the offence was committed. In tin- 
present case the sufficiency of the evidence is in question an i I 
am not ready to say that prima facie there was not sufficing 
evidence to have justified the magistrate.

For these reasons, I consider that the habeas corpus should 
be quashed.

Motion dismiss< -

CALUMET METALS, Ltd. v. ELDREDGE.
Court of King's lleneh, (Jucher {Appeal side), Sir Horace A relia in In >.

Trrnholmc, Cross, and (1errais, JJ. April 29, 1914.

1. Corporations and companies 18VIF—3461—Win dim:-up—Ira i:
KINO ITS MAIN ASSETS—TaKINO SHARES IN PAYMENT.

Where » company which is largely indebted ami whose sto.-‘ --
been issued as fully paid has ceased active operations for I f
funds and is proceeding against the will of dissentient sharele i- 
and creditors to make over its assets in exchange for the slim, of 
another company, the court may, at the instance of a creditor, 
perly make a winding up order under the Winding-up Act. R.N.t "»i, 
eh. 144. because of the company being about to dispose of i< 
perty with intent to defraud or delay creditors (see. 3 (c)> 
cause of its making a sab* of such assets without the consent it-
creditors and without satisfying their claims while it was tin. > 
meet its liabilities in full.

2. Corporations and companies (6 VII I)—380)—Windinci t p—< " y
OF FOREIGN DOMICILE—DEBTS INCVRRED IN CANADA.

Proceedings under the Winding up Act, R.S.C. 19U6, eh. Ii t 
the winding-up of an insolvent company are applicable to a t -ii 
company as an effective recourse upon property in Canada or hi
force satisfaction of obligations created in Canada, and ii »"t
necessary that similar insolvency proceedings should have I» in 
stituted in the foreign jurisdiction where the company’s head 
is situated.

Appeal from a winding-up order made by the Superior 
Court in respect of the affairs of the appellant company under 
the Winding-up Act, R.S.C. 1906, ch. 144.

Statement
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The appeal was dismissed.

The opinion of the Court was delivered by

Cross, J.:—In the ci re u instance1» disclosed, the position of 
tlir appellant may lie summed up as follows:—

The company was earning nothing and had come to a stop 
I'm1 want of money. It had a mine, a mill, certain equipment 
ami ÔO0 or Goo tons of “concentrates,” all on Calumet Island. 
I: owed about +146,000 including +1Ô.000 and interest on a de
mand note, some trade debts and a large sum to its president, 
who could have put it into insolvency at any time, if she chose 
to do so. All its share capital had been issued as paid-up and 
there was, consequently, nothing to be had by calls on share
holders.

It was proceeding to make over its mine, its mill and its 
equipment—all that could be of use to earn anything—to some 
person unknown to the dissentient shareholders, not for money 
hut in exchange for shares in a company, all of the shares of 
win.-h were to be issued as paid-up.

In these circumstances, the Superior Court was right in 
holding that the appellant had been brought within sub-section

as being about to assign some of its property with intent to 
defraud and delay one of its creditors.

It is. in my opinion, equally clear that the appellant comes 
within the second branch of sub-section (g).

However commonplace the observation may be. it may be 
epportune to say that the capital of a joint-stock company is 
intended to be and should be provided by the subscribers to its 
stuck. The operation of the appellant’s promoter in making 
all of its shares appear on paper to be paid-up shares is, per
haps, a common mode of evading the requirement that shares 
should be taken and paid for to the company in money, and 
made it easier than it otherwise would be for it to vanish like 
a morning mist when it was found that no more money could 
be borrowed.

There are risks in doing that sort of thing. One of the risks 
is that a creditor may have a winding-up order made.

Without, however, attaching undue weight to that considera-
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tion, I conclude, for tliv ollu-r reasons above stated, that a win.I 
injLT-ii|> order was appropriate in the circumstances of the 
pellant company.

Counsel for the appellant have called attention to the I i 
that the appellant company is a United States corporation. and 
I infer from their printed argument that their object in doing 
so was to meet a possible argument that, even if the proof 
actual or “deemed” insolvency were inadequate, the Court 

should apply section 11 and hold, under sub-section (c) that 

it is just and equitable that the appellant company should 
wound up. As the conclusion above indicated is arrived ai. 
respective of sub-section i c) of section 11, it is unnecessai \ 
to consider the purport of that sub-section.

It was also suggested—rather than definitely argued ii l 
the winding-up order should be set aside because action upon 
it would not bind the company appellant in the forum of its 

domicile and that a winding-up order in a jurisdiction other than 
that of the forum of the company should not be made unies- i 
winding-up had already been ordered in the jurisdiction of 
company’s head office. I regard such a suggestion or argument 
as erroneous. The matter was considered in Scott v. Ili/di, b 
Que. K.B. 138. The substance of the proceedings is to v' \-• 
effective recourse upon property in the country where the wind
ing-up order is made or to enforce satisfaction of obligations 
created there.

The decision in Merchants Hank of Halifax v. (idles/)/'<. M 
Can. K.C.R. .‘112, was referred to in the same connection, by en ; 
sel for the appellant, but I do not think that that case helps tin 
appellant, because I take that decision to have proceeded upon 
the ground that the company there in question having been in 
corpora ted in Great Britain, there was an Imperial Act, the | -
visions of which were effective for the winding-up of the <•• 
panv, even in respect of its operations in Nova Scotia, fin- 
general extra-territorial operation of bankruptcy law does nut 
obtain between Great Britain and the British Dominions. 4ii 

Law Journal (Eng.) (1011 ), 117.

A few words may be added respecting the objection that the



17 D.L.R. | Calumet Metals, Ltd. v. Eldredgk. 27»
respondent is misusing tin* Act to covrcv payment oi' a disputed 
claim. It is admitted that something is due to the appellant.

The part of his account which is specifically objected to is 
the claim for advances and outlay. It is said that the respon
dent was a mandatory and that he did not account. No doubt 
the money claim of a mandatory against his mandator for out
lay becomes exigible only upon his having accounted. The re
spondent entered up the items of outlay in the cash book. He 
testified that his account is shewn in the ledger and that the 
ledger has been delivered to Mrs. Header. At the trial the 
learned Judge asked if that book was to be submitted and the 
answer of counsel for appellant was : “We can produce it if 
necessary, my Lord.” The matter does not appear to have been 
pressed farther.

There is no doubt that money was due to the respondent for 
salary. The claim for outlay was for a much smaller sum. This 
objection might have been serious if the appellant had not been 
shewn to have been a migratory and elusive body and to have 
been in the act of materially changing its position by disposing 
of its property. The respondent’s interest as creditor and 
shareholder has been proved.

I would dismiss the appeal.
Appeal (lixmisst <I.
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DELL v. SAUNDERS. B c

British Columbia Court of Appro I, Macdonald. C.J.A.. Irvin g, Martin. , ^ 
Uallihcr, and Mcl’hillipn, d<l.A. April 7. 1014. ^^j f

1. Assignment (Sill—32)—Contract for sale of land—Recital in 
vendor's subsequent deed.

The recital of an agreement to purchase by instalments, contained 
in a conveyance of land, and to which agreement the conveyance was 
subject, does not. without notice in writing to the purchaser, con
stitute an assignment in writing, in conformity with sec. 2 of the 
Laws Declaratory Act. eh. 133. K.S.It.C. 1 If 11. so as to enable the 
a-signee to bring an action in his own name for the recovery from the 
purchaser of overdue instalments payable under the agreement to the 
original vendor.

Appeal from the judgment of McInues, County Judge, in statement 
favour of the plaintiff, the alleged assignee of an agreement for 
sale mi instalments.



280 Dominion Law Reports. [17 DJB

B. C.

C. A.
1914

Dell

Savndebh.

The appeal was allowed, McPiiillips, J.A., dissenting

//. Ik. Bruy, for the defendant, appellant.
Sir (’. II. Tapper, K.C., for the plaintiff, respondent.

Macdonald, C.J.A.:—The facts of this case, briefly st; I. 
are. that one Ruby Blackwell, being the owner, subject a 
mortgage of lot Hi, more particularly described in the pi I 
ings, entered into a written agreement, dated November L'.'t, 
1912, to sell it to the defendant Mary E. Saunders. Some sli 
was paid down, Mrs. Saunders assumed the mortgage and ag: , <| 
to pay it off, and the balance of the purchase money was Im
payable in four equal instalments of $525 each, the first j ,y- 
able in June, 1913. In February, 1913, Mrs. Blackwell i 
veyed the lot to the . subject to the mortgage aie I to
the Saunders agreement. There was no written assignait e to 
the plaintiff of that agreement, or of the moneys paya hi. I.y 
the defendant under it, but I think there is sufficient evi.lmce 
of a parol assignment of it. In a document bearing even mite 
with the above-mentioned conveyance, it is recited that the 
Saunders’ agreement had been assigned to the plaintiff. I do 
not think that the recital can be regarded as an assignment in 
writing conforming to sub-sec. 25 of sec. 2 of the Laws De
claratory Act, being ch. 133, R.S.B.C. 1911, which is practi. illy, 
if not identically, the same as sub-sec. (> of sec. 25 of the Kng- 
lisli Judicature Act, 1873. There was admittedly no not: m 
writing to the defendant of any assignment to the plait h 
the plaintiff is therefore not entitled to the benefit of s.ud 
sub-sec. 25.

Default having been made by defendant in the payin' <>t 
said first instalment, the plaintiff brought this action his 
own name, and without joining the assignor, either as plan tiff 
or defendant, and obtained judgment in his favour, and oui 
that nt defendant appeals.

While it is clear that there was no assignment under the 
Act, I think it is equally clear that there was a good e<pi hie 
assignment. The case is therefore narrowed down to the ques
tion, was the right assigned an equitable chose in action or was
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it on the contrary a “debt or other legal chose in action.” Either 
could he assigned in equity, or. to put it another way, there 
could he a good equitable assignment ot‘ a debt or legal chose 
in action as well as of an equitable chose in action. The said 
sub-section does not affect the matter except to this extent, that 
when the chose in action is a legal one, and is assigned in writ
ing. and notice is given in the manner provided by the sub
section, the assignee obtains a remedy for its recovery by ac
tion in his own name, and is not obliged as formerly to sue in 
tli name of his assignor. It is only when the right assigned is 
an equitable one, that is to say. one which, before the Judicature 
A t. could have been enforced only in the Court of Chancery, 
tli.it tlie assignee can sue in his own name. The law in this re
gard has not been changed by the said Act. Legal choses in 
action could and have been recovered by suit in the name of 
tli' assignor. It is here that that law has been changed. The 
Act gives the assignee of a legal chose in action who complies 
with its provisions the right to sue in his own name, but when 
a legal chose in action is assigned otherwise than in conformity 
to the Act, he must still sue in the name of his assignor. It is 
iieeessary, therefore, to ascertain what the nature of the right 
in question in this appeal was. Was it an « right that
was assigned or was it a legal one?

It was strongly urged by respondent’s counsel that, because 
at the date of the assignment in question, the moneys were not 
du . but were merely accruing due, the right to recover them at 
maturity was an equitable right only. That contention is dis- 
pi d of by the judgments in Walker v. Brad font Hank, 12 Q.B. 
1) "'ll at 51G ; Buck v. Robson, ‘1 Q.B.I). 686 ; and Brice v. Ban- 
nishrt 3 Q.B.D. 569, 575. The authority of the latter case has 
hen questioned, but only because it was there held that an 
assignment of part of a debt or fund was within the section : 
D'lrham Bros. v. Robertson, [ 18981 1 Q.B.D. 765; Jones v. Hum- 
phri i/s, | lî)021 1 K.B. 10. It was not, however, doubted that, 
had the whole debt been assigned, the assignment would have 
been one of a debt or legal chose in action within the meaning 
of the sub-section.

Again, it was held by Lord A1 verst one. C.J., Darling, and
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Channell, JJ„ in Torkington v. Magee, 11902j 2 K.B. 427. that 
the assignment of a contract of sale of a reversionary intcivM 
in property was an assignment of a debt or legal chose in ;i. 
tion. Cliannell. .1., in delivering the judgment of the Court 
said, p. 431 : —

Now, tin* quvution we have to consider in the present ease is whet lier an 
executory contract of purchase under which each party has rights and r, 
sponsiliilities. hut of which there hu<| been no breach at the date of ihe 

assignment, so that at that date no action could be brought upon the < 
tract, but which, if occasion should ever arise to enforce it. must of ne,, - 
sity In- enforced by action, is assignable by this sub-section as a b-gal 
chose in action.

Ih* then proceeds to say that it unquestionably was a legal 
chose in action, and that it was also such within the meaning 
of the sub-section, and that a Court of equity would have en 
forced it in an action brought by the assignee in the name of 
tlie assignor. The case at bar is the converse of that case in 
this respect that there the purchaser assigned his contract, while 
here the vendor assigned hers. I see no distinction in principle 
between the two cases. 1 have examined a number of other auth
orities bearing on this question, and nowhere have I found any 
tiling to support the submission that rights of the kind here in 
question when assigned otherwise than in accordance with tie 
sub-section can be recovered by the assignee in the absence of 
the assignor as nominal plaintiff or as a defendant.

One other question remains to be noticed although it \\ > 
not strongly pressed. Sir Charles Tupper argued that there 
had been such a recognition of the assignment by the defend 
ant, as to amount to an implied promise on her part to pay 
directly to the plaintiff. The facts bearing upon this point ai- 
that defendant, in February, about the time of the assigium nt. 
wrote a letter to plaintiff’s agent, Iloneyman, presumably at 

plaintiff’s request, informing him that she accepted the hen- 
on said lot as being complete. I infer that it was part of M > 
Blackwell’s agreement with defendant to build a house on the 
lot and plaintiff wanted to be sure that the house had been co 

pleted. Manifestly, that letter, standing alone, is not eviil- n 
from which a promise to pay the moneys due under her agré
ment directly to the plaintiff can lie implied. Honeyman was
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a witness on behalf of the plaintiff. He testified that defend- B-C. 
ant's husband had made promises to him to pay the instalment v. \.
now sued for, and had told him that he was aeting on behalf of 11,14
his wife, the defendant. Dei.i.

Now, while it is true that a novation may be inferred from £atnoirs 

tin acts and conduct of the parties, it must not be forgotten ——
that the facts relied upon to shew a novation must be such as to 1 x 
establish a new contract, and are governed by the ordinary rules 
respecting contracts. There must be, for instance, consideration, 
mil there is no suggestion of any consideration having passed 
!ietween the parties here. The promises by the husband were 
Iliade, as I understand the evidence, after the instalment sued 
on was due, and in arrear. Moreover, there is no suggestion 
that the assignor was released by the assignee. Apart from 
tin objection that the husband's agency was not proven by 
Honey man's evidence of his admission of it. and assuming that 
tin defendant herself had promised the plaintiff that sin- would 
pay this instalment, that was a promise founded on no con
sideration. Besides, I am unable to find any legal evidence of 
the husband’s actual authority, or of any holding out by the 
wife of him as having authority to make any contract of this 
sort with the plaintiff.

The action being defective for want of parties, there re
mains the question of whether or not we ought to allow an 
amendment if the respondent so desires. As was said in 
Brandt v. Dunlop. |1905| A.C. 454, 74 L.J.K.K. 898, actions 
are not now dismissed for want of parties. Hence, I think,
.subject to what counsel may say, that question not having been 
argued, that the plaintiff should have leave to add the assignor 
as a plaintiff, if she will consent, and if she refuse, then as a 
defendant.

Irving, J.A. :—I would allow this appeal. trring. j.a.
Plaintiff seeks to recover a debt due from the defendant to 

cue Blackwell, at the date of the assignment, though not pay
able until a future time, but be has not obtained an assignment 
in writing of the debt. No particular form of assignment is 
necessary, but the plaintiff, in this case, has nothing but an
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equivocal recital in a deed. I do not think the recital is s 
vient to enable plaintiff* to maintain this action.

Martin, J.A. :—I agree that the appeal should be alh>\ 
The contention of the appellant that, as a matter of fact, tl 
never was an assignment of any kind of the agreement for s 
is. I think, correct. The only evidence in support of it is 
recital of such assignment in the conveyance of Februarx 
1013, from 1 Hack well to the plaintiff of another lot, xvhil. i 
this conveyance of same date by Blackwell to the plaintii 
the lot in question, the conveyance is “subject to'* the 
<:greement for sale. The present defendant is not preelu 
from denying the fact of the assignment, and the estoppi i 
m id conveyance which was executed by Blackwell alon**. 
not extend to her. 1 can see nothing in the conduct of th« 
fendant which disentitles her to rely on all the defences sei

The case is not one where an amendment should be alio 1 
I y adding a party because, apart from other reasons, tli- 
spondent's counsel during the argument disclaimed any - 
application or desire when the point was taken against hii

( j a Li,111 er. J.A., concurred in the judgment of M acdun 
f .J.A.

McBiiillh's, J.A. (dissenting) :—This is an appeal from 
County Court of Vancouver and from the judgment of Mcl:
< ounty Judge.

The action, commenced on September 15, 1013, was 
brought for the recovery of an instalment of purchase m« 
in amount $525, and interest due and payable on Jim. - ». 
1013. and due under an agreement for sale dated Novemb.
1012, made between one Ruby Blackwell as vendor and th- 
fendant (the appellant) as purchaser.

Vnder date of February 11, 1013, by a deed made in 
suance of the Weal Property Conveyancing Act, Ruby Bi k- 
well conveyed the land, the subject-matter of the agre. nt 
fur sale of November 23. 1012. to the plaintiff, subject a 
mortgage thereon for $2.300 to Francis W. and William Ii.
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! mlerhill, and .subject to the agreement for sale above referred 
t< namely of November 2d, 1912, under which agreement the 

f.-ndant was the purchaser of the land. A further deed of 
: same date, under the same statutory form was executed
i, i. {« • r the same date by Ruby Blackwell to the plaint iff, con
veying certain other land, which contains a recital in these
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W hereas tin* grantor ( Kuhy ltlaekwell in the named grantor) lias
-ned to the grantee (the plaintilt is the grantee) her interest in a eer- 

i.i il agreement for sale wherein she was the vendor, and one Mary K. 
> miders (the defendant ill this action) the |inrelia-er. and the grantor 
: ... these presents to secure the first payment under the said agreement, 
namely, $525. due on June 23. 1013.

The payment for which security was given is the payment 
Mull for in this action.

The learned trial Judge entered judgment for the plaintiff, 
mi I the amount of the instalment, interest, and costs, in the 
v hole amounting to $697.20.

The counsel for the plaintiff at the trial, Mr. Bray, who 
also appeared in support of the appeal, introduced no evidence 
lei tin* defence, but relied upon the contention as then ad- 
v need that the action should stand dismissed, in that no 
notice of the assignment or conveyance had been given that 
there was in fact not sufficient assignment as the conveyance 
in terms states that it is subject to the agreement for sale, and 
in* assignment of the moneys due and payable under the agree- 
i"iiit for sale. The conveyance as proved recites a valuable 
« iusideration, and it is under seal, the express consideration be- 
ii g $1,890, and grants the land covered by the agreement for 
s; I- to the plaintiff, and also
tii visiting right», title, interest, property claim and demand of her the 
eai'l grantor ( Kuhy ltlaekwell | in to or upon the said premises.

At the time the conveyance was made the instalment sued 
t"i was not then due. but the effect of the conveyance was to 
■ hsolutely transfer to the plaintiffs all title in the said hind 
subject to the mortgage and the agreement for sale.

A letter was introdueed in evidence from the defendant 
written to the agent of the plaintiff, under date of February



28(i Dominion Law Reports. 117 MR

8 C -1. 1(11:1. lu forv I lip instalment sued upon foil chip mulin',
C. A. follows:—

* ^ I hereby accept the house purchased by me from ltuby Itbiekwill ,i.
Dell complete, lot Id. block 7<h 1). L. 50.

Rai XDEB6. It is affirmed that the defendant treated with the agent I'm- 

icPhïïîîp- j a pl«*ntift* on the basis of the plaintiff’s being the own- i nf 
(diswiitiiig) ||1(, |aluj subject to the agreement for sale in her favour, .uni

that it was to him she was to look for title, that she un.s 
satisfied with the property and accepted the premises. To com
plete the assignment and to entitle the assignee to sue, not in
to the person owing the debt, the defendant in the present < n-. 
was not necessary : Ward v. Dunrombc, | 18931 A.C. 369, /»</• 
Lord Macnaghten. at 392.

Here we have the land conveyed to the plaintiff, and the 
assignment of the agreement for sale to the plaintiff. The n 
tire estate and contract is vested in the plaintiff, and the plain
tiff is unquestionably entitled to sue in his own name: Forsln x. 
Hahn- (1910), 79 L.J.K.B. 604, [19101 2 K.H. 630.

Further evidence was adduced that at the time of the con
veyance, the husband of the defendant, acting as her agent, pro
mised the agent of the plaintiff that the payments under tic 
agreement for sale would be made when due.

The appeal is taken upon the following grounds :—
(1) That the judgment is against evidence and the wci-fit

of evidence.
(2) That the judgment is contrary to law.
It is to he observed, as previously remarked, that no evid

ence was adduced by the defence, and, apparently, no equities 
were set up or likely prejudice on the ground of non-joinder of 
tin assignor. Ruby Blackwell.

Mr. Bray, in a very careful argument, endeavoured to shew 
that the action was not maintainable, being brought in the 
name of the grantee, the plaintiff' only, and want of notice — 
under the Laws Declaratory Act (ch. 133, 2 Geo. V. R.S.B.C. 
1911), sec. 2, sub-sec. 25—and further, that the conveyance 
and the recital in the other conveyance executed by Ruby Bla l<- 
well acknowledging the assignment of the agreement for sale
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was insufficient to transfer to the plaintiff the right to sue for 
tin- moneys payable under the agreement tor sale, that all 
that was granted or assigned was the land itself, not the moneys 
payable therefor, subject to the agreement for sale.

hi my opinion, the land being granted to the plaintiff (the 
respondent), the right to the moneys payable under the agree
ment for sale passed by virtue of the conveyance ami the re
cited assignment, and as well by operation of law. Assuredly 
the lien for the purchase money, for instance, passed to the 
plaintiff.

One further point of evidence is to lie noted, and that is. 
that it was admitted at the trial that the defendant was in pos
session of the land and in receipt of the rents thereof.

In my opinion, the chose in action sued upon is equitable, 
and the plaintiff in this appeal being the owner of the land and 
the assignee, was and is entitled to sue thereon in his own name, 
and there was no requirement to join the assignor as a party 
to the action.

In Fulham v. McCarthy (1848), 1 ILL. Vas. 703. the Lord 
Chancellor, at 719, pointed out that, if the assignment was 
valid then the assignee was entitled, if invalid then the as
signor was entitled to the moneys, and when valid, that there 
was no necessity to join the assignor in the action.

In the present case, the assignment, in my opinion is valid, 
therefore there was no necessity to join the assignor.

In Cat or v. Croydon Canal Co. (1841), 4 Y. & V. (Ex.) 
40.7, it was held that there was tin- equitable right to the money, 
it not being then due, which is the present case, the instalment 
sued upon was not due when assigned.

In Bay show v. The Eastern Cnion Bail ica y Co. (1849), 7 
Hare 114. (>8 Eng. R. 4(i, it was held that the original sub
scriber of the sum represented by the script certificate as the 
vendor of the same to the plaintiff was not a necessary party 
to the suit, inasmuch as the contract between the original sub
scriber and the company gave the former the right to assign 
his interest and be discharged, and such interest was duly as
signed by him to the plaintiff and the plaintiff was accepted by 
tin- company in his stead.
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In the present case we have evidence shewing that the 
fendant (the respondent) recognized the plaintiff as being 
owner of the land subject to the agreement for sale.

In my opinion, the plaintiff, by virtue of the grant of 
land, subject to the agreement for sab*, and the declared 
signaient, became possessed by reason thereof of an equit; 
right, properly enforceable in a Court of equity, and the pi. n- 
tiff was entitled to sue in his own name.

It might almost be said upon the facts that a novation is 
created, but 1 do not go so far as to hold that, nor do I tl l< 
it necessary to do so.

The assignor having parted with the land, and the pi u- 
tiff having all the estate therein of the assignor, subject to 
thi- agreement for sale, the assignor has no further interest ,,r 
estate in the land and there remains no need for his liein a 
party to the action: Itraiult v. Dunlop Uubbcr Co., 74 L..I.K U. 
898. |1905| A.C. 454.

In King v. Victoria Insurance Company (1896), 65 I..I 
1\C. 38, 118961 A.C. 250, the point was taken that the ass 
ment by the bank did not confer upon the respondents 
rights of action against the appellants, and the respond- 
were not entitled to sue the appellant in their own nam- i 
fact, the stipulation was that the assignment should not m. 
orize the use of the name of the insured. Notwithstanding is 
exception taken (and the statute law of (Queensland is - 
lar to that of British Columbia and the English dudi- 
Act) it was held aflirming the decision of the Supreme t l 
that there had been a valid assignment of a legal chose in 
tion.

In my opinion, however, the present case is not one m 
assignment of a legal chose in action, it is in effect an equit I- 
assignment for value, and it is clear that the defendant i t 
look to the plaintiff for title when completion of paynn-n s 
made under the terms of the agreement for sale, and her i t
of action would be the equitable right of compelling sp- •
performance, and assuredly there must be mutuality in •in- 
exercise of the equitable rights.
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Williams on Vemlor and Purchtiser, 2ml edition (1910), B. c.
vol. 1, p. f>27, under tile title, “Of tin* Transfer pending com- c. a.
plrtion of the rights and liabilities under the contract”:— 1DU

We will now cotiHicler the effect of the transfer of the rights ami lia- Dkll
Lilith's created by the contract pending the completion thereof. This may , *’•
talk»* place either involuntarily, which is mainly by act of law. or volun- A! mh-.rs.

tiirily. that is by the act of the parties. The former case occurs upon the llvl'hillips, J.A. 
dentil, bankruptcy or personal incapacity supervening since the contract •'•■writing)
•if either party thereto, ami on the land sold lieing taken in execution of 
;i judgment against the vendor; the latter upon the assignment inter virus 
h either party of his rights under the contract.

It is clear to me that the plaintiff' is in the position of having 
assigned to him the rights of the vendor (Ruby Blackwell) mi
di r the contract, i.c., the agreement for sale.

Williams, at 528:—

I lie contract is also specifically enforceable against the vendor's as
signs inter rivos of the land other than those who have taken the legal 
estate therein ns purchasers in good faith for valuable consideration ac
tually paid or executed without notice of the contract: Daniels v. Davison,
Hi Vcs, 241). 17 Ves. 433; Potter V. Namiers, tl Hare I. 2 Dart V. & I*. 823.
*-N. 99*. 5th cd.. 1127. 928. 1116, titli ed., 83ti, 837, 1030. 7tli «1.

Williams, at 564:—

With regard to the assignment by the vendor of the land sold, this land 
living in equity the property of the purchaser as from the date of the con- 

for sab*, the vendor is not entitled to make any disposition thereof 
pending the completion of the contract to any other person or otherwise 
in derogation or to the prejudice of the purchaser's rights under the con

In the present ease the assignment of the land sold, was ex
pressly made, subject to tbe agreement for sale.

Williams, at 565:—
I•• however, the vendor do make any such alienation of the land sold, 

ni In i for a legal estate to a. volunteer, with or without notice of the 
contract for sale, or to a purchaser with indice of the contract (Daicson v.
/ ' I .1. & \\. 524), or for an equitable estate only to any person, the 
a I i • ' 11 • takes subject to the purchaser's equities under the contract, may 
lie i im-d as a party to an action for its specific performance, ami may he 
unlenil to convey his interest in the land to the purchaser in order to com
plete tlm sale.

In Daniels v. Davison ( 1809), 16 Ves. dun. 249, 256. 33 Eng.
K. '78, 981, 17 Vt-s. Jun. 433, 34 Eng. If. 167, specific perform -

19—17 If.L.R.
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mice was decreed of a contract to sell, against a person who lunl 
purchased the property from the vendor at an advanced price 
with notice of a prior contract. The subsequent purchaser 
being ordered to convey on payment to him of the price which 
the original purchaser contracted to pay. The Lord Clian 
cellor (Lord Eldon), |at lb Yes. dun. 2.').'), 33 Eng. Ii. 981

The estate by the first contract becoming the property of the v 
the effect is that the vendor was seised as a trustee for him; and tin 
4Ion then would be, whether the vendor should Is- permitted to sell i.,: hi» 
own advantage the estate of which he was so seised in trust or slmiiM nut 
he considered as selling it for the benefit of that person for whom. I.x 
the first agreement, he became trustee, and therefore liable to account.

Lord Eldon in the same case (17 Vos. Jun. 493, 34 En R. 
197). sait!:—

I have already expressed my opinion that the plaintiff is entitled t.- a 
specific performance of the agreement for the sale of these premi- - to 
him. and witli regard to the subséquent sale hv the defendant |);i\ tu 
tin1 other defendant Cole, my notion is that the plaintiff lias an vipiiix > > 
have a conveyance of the premises from Vole upon the ground that i u!i- 
must he considered in equity as having notice of the plaintiff’s cquit iM>- 
title under the agreement that Vole was hound to enquire, and theni 'H. 
without going into the eircunistanees, to ascertain whether lie hail m ii.el 
not actual notice lie is to he considered as a purchaser of tin- oilu i • 
femlant’s title, subject to tl»‘ equity of the plaintiff to have the pi' ii i-i-s 
conveyed to him at tin- prive, which he had by the agreement stipnl;iti-<| 
to pay to that defendant; and that it is competent to tin- Court to mukr 
tlint arrangement as between co-defendants.

The plaintiff therefore deducting his costs out of tiie money h- - t«» 
pay must have such conveyance from one or both the defendants, ns the 
Master shall settle, if they differ; hut I can go no farther than to «•••_;ulnt«* 
as between tin- defendants the payment of that money, which tin Inin 
tiff is to pay.

It is absolutely dear from the decision of Lord Eldon what 
the equitable rights are in this present case, and obviously they 
are these, that the plaintiff is entitled to the moneys und< i the 
agreement for sale and the defendant completing payment will 
he entitled to a conveyance from the plaintiff.

It seems to me that the language of Farwell, J.. in Man
chester Brewing Co. v. Coombs (1901), 70 L.J. Ch. 814 at 819, 
is particularly applicable:—

It is well settled that the assign of one of the parties to a contract 
can obtain specific performance of that contract against the othi-ç cm-
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trading party; and although it is usually necessary in such an action B. C.
t" make the assignor a party, I do not think it is essential in a ease like —~
the present, where the sub-eon tract is no longer in fieri, and there are no * • '• 
equities between the parties to the original contract, and no suggestion of 
any reason for making the original contractor a party. Di i.r,

The line of reasoning of Far well, J., although not upon simi- s.mndkrs. 

lar facts is equally applicable to the present ease where the McPidîiipI. j. \. 
plaintiff has the complete estate in the land subject to the ’
agreement for sale held by the defendant—and the defendant 
has notice of the transfer of title in the land to the plaintiff 
subject to the defendant's right to complete the contract, and 
obtain title in ordinary course, not from the assignor (Ruby 
Blackwell) but admittedly the only person who could give 
title, namely, from the plaintiff.

In Bra mit v. Dunlop Rubber Co., 119051 A.C. 4Ô4, 74 L.J. 
lx. lb 898, the question as to the non-necessity of joining the 
assignor where, as here, there has been a complete equitable as
signment is, to my mind, finally settled, we find in the head- 
note this statement :—

To constitute n good equitable assignment of a debt all that is neces
sary is that the debtor should be given to understand that the debt has 
been made over by the creditor to some third person and if the debtor 
disregards such notice he does so at his peril.

The action was one brought by the appellants to recover cer
tain moneys, due by the respondents in the first instance to the 
firm of K ram rise h & Co., the price of india rubber bought of 
this firm by the respondents. This debt the appellants con
tended was validly assigned to them by Kramrisch & Co., and 
notice given of the assignment to the respondents.

Lord Maenaghten, at 902. said :—
With the utmost deference to the Court of Appeal I have great dilli- 

culh ia following their reasoning. The plaintilfs’ ease was put in two 
wa\< It was presented as a case within sub-sec. 11 of see. 25 of the Judi
cature Act, 1H73. It was also presented as a simple case of equitable as
signment perfected by notice. Cnfortunntely the stress of the argument 
was laid on the Judicature Act.

The Court of Appeal devoted almost the whole of their attention to it.
The substantial question, the only question worth considering, was all but 
ignored. It was treated as eulmrdlnate to the question on the statute and 
bound up with it. The Is>rd Chief Justice, with whom the other members
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of the Court agree, value to the conclusion that this document—th;r 
Brandt's letter of January 7. and its inclosures—did not fulfil that « ,
is necessary in order to entitle the plaintiffs to sue. whether >uin: ■- 
equitable or as legal assignees, on the ground that it was not an ahsu .• 
assignment or an assignment at all within that section. Why that u h
would have been a good equitable assignment before the statute >• |
now lie invalid and inoperative because it fails to come up to the reqi 
ments of the statute, 1 confess 1 do not understand. The statute d<»< - i 
forbid or destroy equitable assignments or impair their efficacy in >•
slightest degree. Where the rules of equity and the rules of the com n
law eonllivt, the rules of equity are to prevail. Before the statute there .i« 
a conflict as regards assignments of debts and other choses in action. At 
law it was considered necessary that the debtor should enter into - 
engagement with the assignee. That was never the rule in equity. It 
"is certainly not the doctrine of this Court,” said Lord Kldon. sittin ti 
Chancery, in Itr South. Ex parte Roic (ISIS), ,"I Stwalist. 8112. In . m 
cases the Judicature Act places the assignee in a better position than he 
was in before. Whether the present ease falls within the favoured 
may. perhaps, be doubted. At any rate it is wholly immaterial f"i 
plaintiffs' success in this action. But the Lord Chief Justice came i t* 
conclusion that the document did not, on the face of it. purport to l>< an 
assignment, nor use the language of an assignment. An equitabb 
signaient dois not always take that form. It may be addressed i 
debtor. It may he couched in the language of command. It may l i 
courteous request. It may assume the form of mere permission, 
language is immaterial if the meaning is plain. All that is necessii i - 
that the debtor should be given to understand that the debt has been i 
over by the creditor to some third person. If the debtor disregards ■ i 
notice he does so at his peril. If the assignment he for valuable con - 
tiou and communicated to the third person it cannot be revoked 1 
creditor or safely disregarded by the debtor.

Strictly speaking, Kramriseh & Co., or tlp-ir trustee in bankn 
should have been brought before the Court. But no action is now 
missed for want of parties and the trustee in bankruptcy had real1 - 
interest in the matter.

In view of what Lord Macnaghten has said, it is, peril ps 
idle to say more, and it follows that the contentions put r- 
ward by counsel for the appellant are

Further, to give effect to the objection of non r. I 
it govs to the real root of the defence, as assuredly if the i>- 
signor (Ruby I thick well) had been joined in the action, the 
defence as set up would not be capable of even being at <1. 
would offend against order 16, rule 2, marginal No. 224. < 
County Court rules, which in part reads as follows :—

D65A
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Xu cause or matter shall Ik* defeated hv reason of the misjoinder or B. C.
nun-joinder of parties, and the Court may in every cause or matter deal 
wit it the matter in controversy so far as regards the rights and interests 
. i the parties actually before it. The Court or a Judge may, at any stage

Dm.

Saunders.

of the proceedings, either upon or without the application of either party. Dm. 
0>i<i on such terms as may appear to the Court or a Judge to I»* just. r.
..I.h-r that the names of any parties improperly joined, whether as plain-
n » or as defendants, lie struck out, and that the names of any parties. xirPlîmîpÂ J \ 
w iii-ther plaintiffs or defendants, who ought to have been joined, or whose Mis-n-nting) 
l-ii.M-nce k-fore the Court may In- necessary in order to enable the Court 
i : s-tually and completely to adjudicate upon and settle all the questions 
involved in the action or matter, be added.

The County Court rule is the same ns that of the Supreme 
Court rule, order 10, rule 11, marginal No. 144.

hi the Annual Practice. 1914, p. 247, it is pointed out that 
tin rule is intended to do away with the plea in abatement, and 
we find it there stated :—

The Court may ileal with the matter so far as regards the rights and 
interests of the parties actually In-fore it. This course will lie more readily 
adopted where an action has proceeded to trial without previous objection 
as to parties

which is the present ease. The eases cited are the following :
Harrison, 1181)1 j 2 Ch. 449; Hall v. /h ward, 42 Ch. I)iv.

449; e./., Gort v. liotvncy, 17 02.1.
At page 248 of the Annual Practice, 1914. we find this 

stated :—
Misjoinder. Nonjoinder. Cannot now defeat a claim, see the rule. It 

i n defence: A lx ml off v. Oppenheimer. 30 W.R. 430. The objection should 
I taken iis soon as possible: Sheehan v. (/. /•’. /«*. Co.. 1(1 C.l). 60: Itiislon v.
Toi.i,i. 40 L.J. Ch. 202; Hubert« v. Era ns. 7 C.D. 830.

The learned trial Judge, in my rtpinion, upon the facts, was 
rirfhtly entitled to enter judgment as he did for the plaintitT, 
instead of requiring the assignor (Ruby Blackwell) to In- a 
party to the action, and it will he seen that there is ample auth
ority to support the action in the name of tin* assignee alone, 
especially upon the specific facts of the present case.

It. therefore, follows that, in my opinion, tin- decision of 
tin learned trial Judge was right and the judgment should hv 
aliirmed and the appeal dismissed.

Appeal allowed.
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B.C. REX v. ALLERTON.

S.C.
1914

Hritisli Columbia Supreme Court. MawlouaUI. •/. March .'1. 1914.

1. Witnesses (6 1 A—14)—Compelling attendance—( himinai, law.
The magistrate, under see. till of the Criminal Code 1900, is v. - |

with some discretion in issuing suhpœnas to witnesses, heeatis. 
the words of that section “if it appears to the justice that any p.a- ,M 
is likely to give material evidence." and may refuse to issue ;i 
plena if the reasons advanced liv the applicant do not. sliew that ' 
witness sought to lie examined is likely to give material evidence.

2. Witnesses (8 1 A—14)—Criminal law—Sviivokna for Attorney <

A magistrate is justified in refusing to issue a suhpivna L" 
attendance of the Attorney-General before him ns a witness i 
appears that the Attorney-General could not give material evi.l

[It. v. Haines. \ 100!) | 1 K.B. 258. 21 Cox C.C. 750. applied.j

Statement Motion for a mandamus to compel a magistrate to iss i 
subpoena to tin* Attorney-General.

The motion was refused.
J. A. Ail,man, for the applicant.
//. A. Maclean, K.C., for tin* Crown.
C. L. Harrison, for the magistrate.

Mncdoiinhl, J, Macdonald, J. :—This is an application for a writ of man
damus to * the police magistrate of the city of Vietmii
to issue a suhpivna to the Honourable the Attorney-Geiivr 
the province, to compel his attendance as a witness at a Mini

ma ry trial before such police magistrate. The applicant i 
upon the provisions of sec. (>71 of the Criminal Code. coup!. ! 
with see. 711 of the Code. During the course of the able 
ment presented by the counsel for the he took
ground that the word “may” in sec. C71 should be const rm-1 as 
“shall.” or to make the verbiage more applicable “must.' It 
is not contended by the counsel for the Attorney-Gem -aI r 
counsel for the magistrate that the section could not bear *• iis 
construction. I do not find it necessary to express a dvr d 
opinion on that point. It will suffice for me to say that a j" 
of this kind in the interests of justice should not depend m »n 
the whim or feeling of the magistrate at the time. In my n- 
ion, speaking generally, the magistrate is called upon und- i at 
section to issue a suhpœna, or summons, as it is termed, t<> y

01
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of 11 is Majesty's subjects who lie has reason to believe will be 
material witness and give relevant evidence in a matter then 
ponding before him. The wording, however, seems to place some 
responsibility upon the magistrate and vest him with some dis
cretion. because it speaks of the person to be subpoenaed as likely 
to give material evidence respecting tin* charge. If tin- affidavit 
on the part of the applicant had not been met by the affidavit of 
the magistrate, I would have thought it advisable in my present 
opinion of the matter, to grant the writ : but that affidavit is 
met by one on the part of the magistrate, in which he sets forth 
the reasons which were suggested by the solicitor for the appli
cant for obtaining such subpo-na for the Attorney-General. 
To my mind, the statement of the magistrate uncontradicted 
shews that the witness so sought to be examined under the sub
po-na could not give material evidence in the matter then pend
ing. In other words, he was not the witness that is contem
plated bv see. (>71. and the authority of lier v. Haines, [1909]
1 lx.It. 258, 21 Cox C.C. 756, seems to me to completely cover 
the situation.

In that ease ministers of the Crown were sought to be exam
ined as witnesses at a criminal trial, and a subpo-na actually 
issued and served ; an application was successfully made to the 
Court to set aside such subpo-na, as being an abuse of the process 
of the Court, on the ground that such witnesses could not give 
any relevant evidence. It was mentioned in that case that a 
minister of the Crown had no special privilege from being sum
moned as a witness. They have no privilege or precedence over 
other subjects of the Crown ; but if a subpo-na is issued in a way 
that would be harassing, and not to aid in the administration of 
justice, but for an ulterior purpose, then the interference of a 
superior Court is upon application amply justified.

It has been suggested by counsel for the applicant in his 
reply, that the material might in some way be amended so as 
to meet the objections that have been taken : but I do not feel 
* all'-d upon to express any opinion in that connection. So far 
as :liis application is concerned, it is refused.

B.C.
S.C.
1014

Rkx

Ai.lkrtox.

Mnrdonalil. J.

Application refuse </.
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B.C WEST v. BROWNING.

C. A.
1014

British Columbia Court of Appeal. Macdonahl. C.J.A., Irvitm. Cali 
ami Me Chimps. JJ.A. April 7, 1914.

1. Kvmi:\( i: (SVI—1—5tW)—Ntatutk ok Frauds—Voxumu.vw.
<11 ASK OK LANDS.

Where tin* receipt for the deposit on a proposed sale of Inn 
not in itself a sutlicient memorandum under the Statute of l'i 
and no formal agreement has been signed, it is open to the prop"' 
purchaser to shew by parol evidence that his promissory note : 
to tin* vendor, as well as the cash deposit made, was delivered 
ject to a condition of the bargain that he would buy only in 
event of his being successful in his efforts to sell his own pr<>| 
so as to place him in funds with which to carry out the pro] 
purchase.

Statement Appeal by the plaintiff from the judgment of Grant, County 
Judge, dismissing his action to recover on a promissory nut 

The appeal was dismissed on an equal division of the Court. 

Joseph Martin. K.C., for the plaintiff, appellant.
-/. E. Stars, for the defendant, respondent.

Mucdonulil,
C.J.A.

Macdonald, C.J.A.:—In this case there is a direct contl t 
of evidence. The situation of the parties, however, assists m< n 
reviewing that evidence. Armishaw, the plaintiff’s agent, in 
the beginning conducted the negotiations which led to till
ing of the promissory note in question in this action. Ti 
defendants, hushau wife, were shop-keepers in South \ ,n-
couver.

Plaintiff owned a house in Whonnock. Armishaw suggi1 
to the defendant, Sidney Drowning, that he > 1 pure! «-
the house and convert it into a general store, and transfer : 
fendants’ business to Whonnock. Defendants were willin to 
do this, but could not make a cash payment unless they i i 
sell their own property which they hoped to be able to do. It 
was, as 1 read the evidence, quite well understood en
parties that, in order to make the cash payment, and hone, 
purchase, it would be necessary that the defendants should ! 
their own property. That being the state of affairs defend 
Sidney Browning, paid $25 as a deposit, and received tin- 
lowing receipt :—

3
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Vancouver, B.t'„ Feb. 15, 1915.
Received from Sidney Browning, the sum of $25. ns deposit on Mrs. 

West's property situate on the Wlionnock road at, Wlionnock, B.V., con
taining three-quarters of an acre of land and all buildings on same, house, 
etc. Pric?e $8,000, payable us follows: $450 down anti note for $500, pay- 
nhl >ix months from date; balance to la- arranged. J. L. Akmisii.vw, 
Aiient for Mrs. West.

This was, i think, regarded by both parties as an option to 
In- converted into a sale when defendants succeeded in selling 
their property and thus procuring the cash necessary to enable 
them to make the cash payment.

It was undoubtedly intended that a formal agreement of 
sale should be drawn up when the transaction became a sale.

Three days after this defendants were induced to give two 
promissory notes for the sums mentioned in said receipt, on the 
representation, according to the evidence of defendant Sidney 
Itrowning, of the plaintiff and her agent, that the giving of 
su- h notes would shew his good faith in endeavouring to obtain 
the money due to complete the transaction. Defendant states 
most positively that the notes were handed over on the express 
condition that, if he failed to obtain the money for the first pay
ment. the notes were to be returned or not used.

Now, in the circumstances above referred to there is noth
ing improbable in that story. The agreement for sale was not 
ill iun up and executed as one would have expected had these 
notes been taken as part of the purchase money. The receipt 
elm s not satisfy the Statute of Frauds, therefore it is reason
able to suppose that defendants could not have intended to 
be bound by the notes, and yet have no agreement which they 
could enforce against the other party, and this, too, before they 
bud issu ranee that they could raise the money to meet the pay
ments. It seems to me that the plaintiff’s own evidence bears 
this out to a certain extent. She declined to let them into pos
session until $200 in cash should be paid. 1 do not point that 
mit ns being unreasonable at all. Her position was well taken 
tb.it sin- would not part with the possession of her property 
until sin- bad got some cash. But that attitude, coupled with 
tb absence of an enforceable agreement for sale, bears out the
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defendant s story that the purchase was conditional upon tl ir 
raising the money by sale of their own property.

It was argued that defendant Sidney Drowning s su! - 
<1 lient conduct indicates that tin* sale was concluded when ihc 
notes were given; that his conduct is consistent only with tl ,t 
of the purchaser, who had hound himself to pay the purelus-; 
money.

It seems to me that, while there is one inference that m lit 
fairly he drawn from his subsequent conduct, yet this m r 
inference may he drawn from it; that lie was very desirous of 
getting the property; lie understood that lie would get it \' i u 
ever he could raise the money from tin» sale of his own property, 
which, admittedly, he was trying to sell, and which was the 
only way in which he could raise the money; and lie was mu
tent to keep the matter in slain quo until it became apparent 
that he must fail to raise the money. I do not think that i' an 
improbable inference to draw from his conduct. That I" ng 
so I am thrown back on the conflicting testimony of tie wit
nesses. Without reflecting at all upon the credibility of \ mi- 
sliaw. I recall the evidence in which he says that a formal age.-e. 
ment was actually drawn up at the time the notes were given. 
Now, it is quite apparent that he was quite mistaken with i d 
to that, and one can hardly credit him with a clear recoil. , nun 
of what took place at that time. Doubtless he was tn , to 
tell the truth, but bis testimony was evidently consider, by 
the learned trial Judge to be very unreliable.

The learned Judge saw the demeanour of all the wit '<«‘8 

and appears to have been impressed with the truthfulne<- nul 
sincerity of the defendant. Sidney Drowning. That lh-inv - 1 I 
do not think I should be justified in interfering with his tin.ling 
of fact. It does not appear that Mrs. Drowning was p .'-nt 
when the notes were given or heard any of the convcrsiiion 
tween tin* parties with respect to the1 agreement. She was a 
witness, and was not asked by counsel on either side w 1I1 re
spect to the matters in conflict, so that it is, T think, not "pen 
to me to infer that her husband’s testimony is weak > be
cause not corroborated by her. From the conduct of ih I<1‘

11
11
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I should assume that it was common ground that she did not 
know of her own personal knowledge anything about, tin- ar
rangement that was made when the notes were given.

living, therefore, unable to say that the learned trial «Judge 
was clearly wrong in his conclusion, 1 think that conclusion 
should not be disturbed and that the appeal should be dis
missed.

Irving, J.A. (dissenting) :—At tin* hearing we determined 1 
all the points in dispute except one, that is. the plaintiff's con
tention that the purchase by him. and the payment of the note 
given by him, was conditional upon his ability to raise the money 
to pay the notes. The essence of a promissory note is that it is 
an unconditional promise to pay ; even the addition of the 
words “as per agreement” does not make a note conditional:
,,h rry v. Hurl er (1858), El. 111. & El. 459, 120 Eng. li. 580. The 
delivery of a note may lie conditional, but that does not per
mit the maker to make it conditionally. The presumption being 
that promissory notes are for valuable consideration, the onus 
is on the defendant to upset that basis.

Oral evidence is not admissible to vary the instrument. That 
was decided over a hundred years ago in II mm v. (Ira ham 
(isi 1 ). 5 Camp. 57. A recent case is Xnv Loudon Cndit >'////- 
dii iitt v. A ( tile, 11 SOS | 2 Q.B. 4S7. There, in an action by the 
drawers against the acceptors of a bill of exchange, evidence of 
a contemporaneous oral agreement to renew a bill was held in
admissible. That case is instructive.

In Hindi rson V. Arthur, | 19071 1 K.B. 19. the Court of Ap
peal pointed out that it would lie contrary to the general prin
ciples of evidence to give effect to an antecedent parol agreement 
in order to give a different meaning to a document (a lease in 
that case) from that which the law would otherwise give it.

In lleilbut Symons <(• Co. v. H toll (ton, 1191.3] A.C. .‘10 at 
47. Lord Moulton said, speaking of a collateral contract :—

Tin* elfect of a collateral contract such as that which I have in 
stimvi'il would 1m* to increase the consideration of the main contract hy 
Clio, and the more natural and usual way of carrying this out would ho 
h> modifying the main contract and not hy executing a concurrent and
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collateral contract. Such collateral contracts, the sole effect of whi< 
to vary or mid to the terms of the principal contract, are therefore vi 
with suspicion l»y the law. They must he proved strictly. Not onh 
terms of such contracts hut the existence of an animus contrail' <»-
the part of all the parties to them must Ik- clearly shewn. Any la\n n
these points would enable parties to escape from the full perform mu f
the obligations of contracts umpiestionahly entered into by them n!
more especially would have the effect of lessening the authority of \ 
ten contracts hy making it possible to vary them by suggesting 11 
istence of verbal collateral agreements relating to the same subject ,i 
ter.

It is true that there may he a delivery of a promissory i a- 
in escrow, hut this is not the case suggested here, at least not 
hy the defendant \s evidence. He says, p. 20:—

If we got the money, we would carry out the deal. If not, they • 
notes) were to be returned, and they were not to lie used.

At p. 21
I signed the notes on the condition that if 1 got through wit!, ' 

money ... I would come through with the «leal, if not. there i 
be nothing in it.

At p. 22 :—
When I received Mrs. West’s letter (ex. 4), of 31st March (in w 

she asks iÿ:Z.*>iI cash before she will let the plaintiff into possessioni. I 
sidered the thing off. I couldn’t do anything; but I did not say any* 1 
to anybody except my wife.

And at p. 28:—
Mr. Armishaw asked me if 1 would give bim the not«»s. as lie t t

it would look better if he had the notes, and if we arranged the note. I 
we could not come through with the money, there would be nothing in it

This is clear; the witness wishes the Court to understand that 
the notes were only conditional. Hut if evidence of that kind 1 
admissible, his own conduct shews that the statement is uni rue. 
If it were true, then the whole thing would have been at -ml 
when the note became due, and was unpaid. Ills first act in 
that event would lie to return the agreement of sale and i*k 
for the return of his notes, but instead of doing that. w. lind 
that, on March 28, 1913, ten days after the first note b« une 
due, he wrote that he was packing and hoped to be in M ui 
nock next week (ex. 5, p. 11). This letter does not fit in ith 
any theory. The deal was not off, and lie luul not yet md
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tlic money: “/ will no doubt goon fis things up with (pot." His 
own conduct in June, 1913, when the plaintiff's solicitor inter
viewed him, shews that his testimony is not to he believed. He 
then said (p. 33) he still had hopes of raising the money, hut 
was not sure, as things were dull—“things were getting so dull 

mI there did not seem to he any chance of getting money.” 
This was in June. The solicitor had demanded payment in 
April, and threatened action on the note. His answer is not 
that this was a conditional arrangement, or that the note was 
held as an escrow, hut that he still had hopes, in June, of rais
ing the money. Mrs. Browning was not asked to corroborate 
this part of the defendant’s story. Mrs. West and Armishaw 
deny the statement that there was any condition about the note : 
see pp. 4G-7, and p. 53. Their evidence is consistent in every 
way. that is to say, what each says is consistent with itself, and 
their testimonies agree and corroborate one another. The basis 
of it was that the defendant should not be allowed into posses
sion until a substantial portion of the purchase money, viz., the 
amount of this note plus the $25 deposited, had been paid. The 
defendant acknowledges this in his letter of March 28. 1913. 
Moreover, their testimony is in conformity with law rights and 
with the teachings of experience. A vendor is not wise in let
ting a man of straw into possession, and although a vendor is 
a trustee of the lands for the purchaser, he has a paramount 
right to protect his interest as vendor.

The learned Judge seems to have been impressed by the de
fendant’s evidence, but his belief in the truthfulness of the 
evidence is not absolutely conclusive. •

The rule with its exception is stated very fully in Khoo Sit 
II"h v. him Thean Tong, | 1912] A.C. 323, at 325:—

Their Lordships’ Board are therefore called upon, as were also the 
Limit of Appeal, to express an opinion on the credibility of conflicting 
witnesses whom they have not seen, heard, or questioned. In coming to a 
pondu-ion on such an issue their Lordships must of necessity Ik* greatly 
inlliienced by the opinion of the learned trial Judge, whose judgment is 
a — 1! under review. He sees the demeanour of the witnesses, ami can 
estimate their intelligence, position, and character in a way not open to 
the Courts who deal with later stages of the case. Moreover, in cases 
like the present, where those Courts have only his note of the evidence
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to work upon, tliore are many points which, owing to the brevity f th«> 
note, may appear to have been imperfectly or ambiguously dealt " n 
the evidence, and yet were elucidated to the Judge's satisfaction tin- 
trial. either by his own questions or by the explanations of counsel n 
in presence «if the parties. Of course, it may he that in decidii I* 
tween witnesses lie has clearly failed on some point to take acc- .f 
particular circumstances or probabilities material to an estimate t|(,.
evidence, or has given credence to testimony, perhaps plausibly pir i - 
ward, which turns out on more careful analysis to lie substantiel in 
consistent with itself, or with indisputable fact, but except in rav- 
of that character, eases which are susceptible of being dealt with ih 
by argument, a Court of Appeal will hesitate long In-fore it distil1 
findings of a trial Judge based on verbal testimony.

This (Nisi-, in my opinion, falls within the class hist ivf >. | 
to.

On tin- law and on the facts I would allow this appeal nl 
enter judgment for the plaintiff.

(i.xid.nier, J.A., concurred in the judgment of Irvim . I.A

McPhilijiw, J.A. :—I would sustain the judgment <• the 
learned trial Judge (Grant. Co.J.). It would appear el« ar to 
me that the learned County Court Judge has arrived at tin 
correct conclusion upon the facts as well as the law.

No complete agreement of sale was ever arrived at it i< 
plain that the plaintiff who sues upon the promissory not,- re

fused to accept it. and was always insisting upon a cash pay

ment before any agreement would he entered into, and in that 
the promissory note is still held hy the payee thereof the plain

tiff). All equities existing between the parties are availahl- ami 
the promissory note must he held not to he enforceable, in any 
ease no consideration therefor has been proved.

The learned trial Judge heard the evidence, saw the wit

nesses. ami it is essentially a ease of credibility, and then is m> 
hesitancy upon the part of the learned trial Judge: I- be
lieved the witnesses for the defence and I cannot see how. upon 
the facts of this case, there can be any disagreement with his 
findings. The event never happened—well known to the plain
tiff—which would admit of the defendant’s entering up"ii a 
firm agreement with the plaintiff for the purchase of the land,
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aml tli,. plaintiff upon ln-r part was most insistriit that tlierr B c 
wmihl hr no agreement of sale until the substantial cash pay- c . A.
,ii,-ut was made—her letter ot Man'll ill, 1M1I, makes this pen 
tVetly elear, and also makes clear that the promissory note was Wear 
not accepted, and all subsequent dealings never changed mat- 'VI>|1
levs. The letter was in the following terms:— Ml.pl^~ , ,

Exhibit 1.
Whonnock. March 31, 1913. Sir.—Your letter to hand. 1 mu sorry 

inv brotlivr i* not nt liome now and is therefore unable to do the work you 
require. lie will not In* buck for two week* at leant. With regard to the 
ra-h payment, I cannot think of letting you take possessi.ui without at 
leant *250 ca*h. Your note is simply uncles». I must have the cash.
M. M. Wkht.

Cnqucstionably the plaintiff suing upon tin- promissory note 
was entitled to have it presumed at the outset that it was given 
for a valuable consideration, this is the vase, even as between 
tlie immediate parties thereto, but tile défendants amply shewed 
that it was given without consideration, ami. further, was not 
accepted by the plaintiff, and the renewal of the promissory 
note—upon the facts—in no way changes matters, or rendered 
tie promissory note valid: Ilalsbury. Laws of England, vol. 2. 
pp. 461 -4015 ; Et hr an Is v. Chanrt1 lor 1SKS i, Ô2 .1.1*. 4Ô4.

Lush, J„ in Carrie cl al. v. Misa (1874), 14 L..I. Ex. D4 at 
!•!!. L.R. in Ex. 15:1 at 1G2, states what valualdv consideration 
is in law:—

A valuable consideration in the sense of the law may consist cither 
in wune right, interest, profit or lieneflt accruing to the one party, or 
-Mine forfearance. detriment, loss or responsibility given, sull'ercd or mi 
dertakeii by the other: Com. Dig.. Action on the Case Assumpsit, B. 1 1.Y

Lush, J„ delivered the judgment of the majority of the 
Court (Exchequer Chamber, Keating. Lush, Quain. and Archi
bald. .Î.J.).

It is plain that no consideration such as is called for “in 
the sense of the law" was established in this ease, it therefore 
follows that the plaintiff (the appellant) cannot recover upon 
tin- promissory note sued upon, and the appeal fails and must 
be dismissed.

Appeal dismissal on an equal division.
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SASK. REX v. MARTINUIK.

8.C.
1914

Saskatvheican Supreme Court, Klirowl. W. March 5, 1914.

1. Criminal law (SNA—49)—Summary trial by justices—As lt
WITH BODILY HARM.

Two justices in Saskatchewan have absolute summary juris,! ,,M 
under Cr. Code, see. 779. to try the offence of assault ocean inL. 
actual bodily harm (Cr. Code 190(1, sec. *295) without the con- f
the accused to summary trial under Part 10 of the Code.

I It. v. Hostetler, 7 Can. Cr. Cas. *221. 5 Terr. L.R. 903: R. \
17 W.L.R. 258, followed; and see R. v. Taylor, 12 Can. Cr. ('a-. 1

*2. Evidence (|1VE — 412)—Judicial records — Conviction wit n

Oral testimony is admissible to prove that a conviction on a m 
mary trial by two justices for assault occasioning bodily harm i- n
eously dated, and that an appeal taken therefrom under Cr. ( ..
797 (amendment of 1913) was not. in fact, too late, as it would h
to be because of the error.

Habeas corpus application.
//. Ward, for the applicant.
11. E. Sampson, for the Attorney-General.

Elwood, J. ;—This is an application for a writ of /»*■..«* 
corpus and for an order that a writ of certiorari do issu, in aid 
of such writ. A number of grounds were urged for issuin', 
writ, among them
(a) that the accused was convicted under sec. 295 of the Criminal 1 
having assaulted lxost Mnrtinuik. by striking him on the head " • an 
iron bolt, causing bodily harm, and that the accused did not con- • to 
be tried summarily by the justices on the charge, and that the 
had no jurisdiction without such consent to hear the charge; (6) tit 
accused was not tried or convicted at the time set in the cornu >>n i \ 
reason of its being ante-dated by the said justices, deprived the a- mt
of his right to appeal therefrom; (r) that the said justices did n ' it"
to the accused as required by sec. 778 of the Criminal Code, that ii ,nl
the option of being tried forthwith by the magistrate without the -■ in
vention of a jury, or to remain in custody or under bail to be tried 
ordinary way by a Court having criminal jurisdiction. And, in t> vi 
native the said justices did not reduce the charge to writing and i Mi"
same over to the accused; (</) that, if the charge dealt with by t1 i !
justices was one of common assault, then the accused having 1» »*<4
summarily the punishment was excessive.

Following the judgments of Wetmore, C.J., in Rex v. //- /- 
(ttcr, 7 Can. Cr. Cas. 221, 5 Terr. L.R. 363; Rex v. Zijhi, 17 
W.L.R. 25S, the judgment (unreported) of Haultain, C.T. in
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lit/ v. Morton, and the judgment (unreported) of Newlands, 
,1.. in lifx v. Zathman, I am of the opinion that the magistrates 
had jurisdiction to try the accused without his consent.

This, therefore, disposes of objections (a), (c) and (d).
So far as objection (b) is concerned, the conviction was 

dated on the 12th of the month, whereas it actually 
took place on the 28th of the month. Apparently an appeal was 
taken, and the District Court Judge, before whom the appeal 
was taken, refused to hear the appeal on the ground that the 
notice of appeal was not served within ten days of the date of 
the conviction, he apparently being of the opinion that the con- 
vietiou was on the 12th of the month, instead of the 28th. I take 
it from remarks that were let fall before me. that there was oral 
testimony given as to the date of the conviction, and apparently 
the oral testimony shewed that the conviction took place on the 
iL'th of the month. However, it was quite open to the parties 
to shew the date on which the conviction did take place, and 
lie, in my opinion, should have entertained the appeal if the 
notice of appeal was served within ten days from the date upon 
which the conviction actually took place.

The result will be that the application will Ik* dismissed.
The only person who appeared on this application outside of 

the applicant was the representative of the Attorney-General, 
and there will be no order for costs against the applicant.

SASK.

s.c.
11*14

Rex

Marti xvik.

Elwood. J

Application dismisat d.

REX v. NELSON SASK.
Suxkatclit mm Supreme Court, Hliroutl. ./. April 11. 11*14. ^ ^

1. ( KIM INAL LAW (§ IV C—11(1) —IMPRISONMENT IN OKFAULT OF FINE — 101 l
Summary trial,

Nub-seetion 2 of (T. Code, sec. 7M ( Amendment of 1013) applies 
t" authorize a commitment in default of paying the line imposed on 

summary trial under Cr. Code 773 (c) for aggravated assault, where 
the sole penalty in the first instance was a fine, as well as to cases 
where 1 mith fine and imprisonment were imposed in the first instance: 
md this although the imprisonment on default of paying the fine is 
referred to in the sub-section ns being for a “further term” not exceed
ing six months.

2. Criminal law (6 1V B—ni)—Imprisonment at hard labour—I)k
FAULT IN PAYING FINE.

Hurd labour may lie imposed although the imprisonment is only 
in the alternative of default being made in paying the fine imposed 
on a summary trial (ex. gr., for aggravated assault).

D36C
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SA SK. 3. C i htiouaki (# Il—35)—Returning amkxiik» coxvh-tiox — si m v ary
IRIAI. PROCEDURE.

S.C.
mu

A magistrate making a conviction on a summary trial fur an in -i 
aille olTencc may in answer to a certiorari motion attacking tie -o

K i-x
fur irregularity, return an amended conviction conforming will 
adjudication and setting out in a more formal manner the cunvi 
which lie had already drawn.

[And see It. v. ,1/r.tnn. 3 Can. Cr. Cas. 110; It. v. 11 'biffin, i <
Cr. < il'. 141: It. \. Hum . 1 I ( an. (>. Caa. 1; // < parti 1 
i Vo. 11. Hi Can. Cr. Cas. till; Et parte Uiheraov (Vo. 2). hi i ■ 
Cr. Cas. "1; It. v. Smith. 10 Can. Cr. Cas. 253. 4ô X.S.R. 517.|

Statement Motion for a writ of certiorari to quash the conviction of 
C. TÏ. Nelson made on a summary trial before a police m ■ • n 
trate for assault causing grievous bodily harm.

The motion was dismissed.
11. J. Schtill, for the applicant.
11. Craig, for the informant.
11. K. Sampson, for the Attorney-General.

Elwood, J. Elwood, J.:—In this matter the applicant was, on February 
26, 1014, convicted by W. F. I)unn, police magistrate for tie- 
city of Moose Jaw, for that the applicant did assault and heat 
one A. A. Frost, thereby causing the said A. A. Frost griev is 
bodily harm ; and the first conviction returned adjudged the said 
applicant for his said offence to forfeit and pay the sum of *1"n 
and witness-fees forthwith, or in default to be imprisoned in 
the guard-room of the R.X.W.M.P. at Regina for the term of 
sixty days with hard labour. A subsequently amended convic
tion was returned adjudging the applicant for his said offence 
lu forfeit and pay the sum of $100 to lie paid and applied according t<> 
the law, and also to pay to the informant the sum of $2.25 fur his rusts 
in this behalf, being the amount allowed fur witness fees fur the \\ itiv-« 
called on behalf of the prosecution, and if the said further sums an- nut 
paid forthwith 1 adjudge the said C. II. Nelson to be imprisoned in lin
gua rd-roum of the Royal North-West Mounted Police at Regina in tin- <iid 
province, and there to be kept at hard labour fur the term of sixty days, 
unless the said sums and the costs and charges of the commitment and 
of the conveying of the said V. 11. Nelson to the said guard room are - n- r 
paid.

This matter came before me by way of an application for a writ 
of certiorari to quash the conviction upon the following grounds, 
namely,
( 1 ) that the magistrate had no jurisdiction to impose imprisonim-nt to 
enforce payment of the line because no imprisonment was adjudged in the
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SASKliist instance; (2) Hut said maigintrata had no juri-diction to iinp«SASK.
imprisonment cither with or without hard labour as a means of enforce- -----
input nf the tine imposed; (3) that the magistrate could imt in any event 
impose hard labour; (4) that the conviction does not provide that the
applicant is to lie imprisoned for the term stated, “unless the line is sooner

The second objection was not contained in tin* original notice
of motion, but on the application coining before me the solicitor
for the applicant asked to amend tin* notice of motion by adding 
that objection, and I allowed the amendment, in support of tin* 
first and second contentions tin* following cases were cited : 
Tin Queen v. Stafford, 1 Can. Cr. Cas. 2d!I; Tin Qann v. Bougir, 
3 Can. Cr. Cas. 487 ; and The King v. Ilams, (> Can. Cr. Cas. 
23*. and the note to Crankshaw, 3rd ed., 8! 17.

I am of opinion, however, that those cases do not bear out
the contention of the applicant. Those eases bad reference to
convictions under a section of tin* Act which did not specify any 
term of imprisonment unless the penalty were paid. The pun
ishment awarded in the case at bar is under sec. 781 of the Code, 
and by sub-sec. (2) it is provided that the person convicted may 
be committed to the common gaol or other place of confinement 
for a further term not exceeding six months unless such fine is
sooner paid.

I cannot find any case which sustains the contention that that 
sub-section is only meant to apply to a case where both fine and
imprisonment are imposed in the first instance, and, in my opin
ion. that section applies to a case where a fine is imposed as the 
sole penalty as well as to a case where both fine and imprison
ment are imposed.

So far as the third contention is concerned, see. 739. sub-sec. 
(2). and sec. 1057 give power to impose hard labour, and I agree 
with the judgment of the Chief Justice of this Court in the 
unreported case of IUx v. Morton holding that hard labour may 
be imposed where the imprisonment is for the purpose of enforc
ing payment of a fine.

8o far as the fourth objection is concerned, sec. 781 of the 
I ode provides the means of levying the fine and provides that, 
in addition to any other imprisonment on the same conviction, 
the accused may be committed to the common gaol or other place
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of confinement for a further term not exceeding six months 
unless such fine is sooner paid. It will he observed that the 
original conviction did not contain the words, “unless such tine 
is sooner paid.” It did, however, contain these words, “or in 
default to be imprisoned,” and it seems to me that the clear I 
unmistakable intention of the conviction was that the iinpri' li
ment was made for the purpose of enforcing the fine, and was 
not a substantive punishment, and that, under the statute, tie- 
accused would automatically be entitled to be released f n 
imprisonment as soon as he paid the fine. As a matter of 1 v 
he did pay the tine and was released. It was very much in tin- 
same position as in the case of an appropriation of a pen > v 
being fixed by statute, in which event the conviction need not 
contain any express award to that effect. See Paley on < 
victions, 8th ed., 302. In any event, however, an amended n- 
viction was returned providing that the imprisonment was to h. 
unless the money and costs and charges of the commitment \\--re 
sooner paid. The magistrate, in my opinion, had the right to 
return an amended conviction; the amended conviction appears 
to me to be only a more formal manner of setting forth the 
conviction which he had already drawn, and in such case In- hail 
the right to return an amended conviction: Paley on Convictions. 
8th ed., 320. I may say that there was no objection to the ad.mdi 
cation in the amended conviction condemning the payment of 
costs, and costs and charges of commitment and convey» in-- to 
the guard-room.

The result will be that the application will be dismissed and 
the conviction affirmed. The counsel for the Attorney-Gi-m-ral 
announced that he made no claim for his costs, but the couiim-1 
for the respondent did claim his costs of opposing the applica
tion. There will be an order that the applicant pay tin -sts 
of the informant of opposing this application.

Conviction affirm



17 D.L.R. I Staats v. Canadian Pacific R. Co. 209

STAATS v. CANADIAN PACIFIC R. CO SASK

Siinkatchetcan Supreme Court, llaultain, I,amont, a ml llroirn, •/•/.
Marvh l«i. 1!>I4.

8. C.
1914

TRIAL (| VC'—288)—SPECIAL FIN DIXON—VERDICT—XKOLIUENCE.
The fiiuling of a jury in a railway personal injury ease that the 

defendant railway company was guilty of negligence in “non-observ
ance of rules in going through a closed switch." does not necessarily 
refer to the company’s printed I took of rules, put in as evidence by the 
plaintiff, but may be supported as referring to a rule of operation to 
that effect proved by oral testimony as governing the conduct of 
employees, although not embodied in the printed mle-houk.

Pi.kaiuxu (8 11 F—202| — Allegations an to dam Aden — General; 
special—Sufficiency.

General damage need not lie specially pleaded, but special damage 
must lie pleaded in order that the defendant may not be taken by 
surprise at the trial.

Trial (8 VC—280)—Verdict—Sufficiency and correctness—Dam

A jury cannot award as special damages an amount greater than 
the amount claimed, unless the pleadings are amended so as to 
cover the larger amount.

f Chat tell v. Daily Mail Publishing Co., 18 Times L.R. 105, applied.]
4 Trial (SVC—280)—Verdict—Sufficiency and correctness—Dam-

In a personal injury case where the jury’s award of general dam
ages at #15.000 is attacked as excessive and the evidence shews that 
the injuries sustained were unusually severe, the award will not lie 
disturlied where it stands the test that twelve reasonable men might 
reasonably find the damages at that amount.

[Tobin v. C.P.R.. 2 D.L.R. 173; ami lIonian \. C.V./f.. 2 D.L.R.
183, referred to.]

Appeal from the judgment of Newlands, J., against the Statement
defendant company upon a verdict in $2,000 special damages 
and $15,000 general damages.

The appeal was dismissed, except that the special damages 
were reduced from $2,000 to $932.

./. A. Allan, K.C., for the appellant.
T. I). Bromn, for the respondent.

The judgment of the Court was delivered by
Lx mont, J. ;—This is an appeal from the judgment of my umont.j. 

brother Xewlands entered against the defendants upon a verdict 
lound by the jury. The action was for damages for personal 
injuries received by the plaintiff through being run over by an 
engine operated by the defendant company. The jury found
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and that such negligence consisted in “ non-ohservance of rules 
in going through a closed switch.” They also found that there

Htaats was no contributory negligence on the part of the plaintiff, .mil

Canadian

R.CCo!

they awarded him #2.000 special damages and #10,000 gen.-ml 
damages. On this verdict judgment was entered against the 
defendant for #17,000. From this judgment the defendants

Lnmnnt, J. now appeal.
Tin* defendants seek the reversal of the judgment on tin- 

following grounds:—
1. Because there was no evidence on which the jury could tin-l that 

it was against the company's rnh* to run through a cloned swit.
2. Because the jury awarded 42.IMIO -pceial damage*, while tin- pi.mi 

tiff. in hi* statement of claim, only aaked for $705. or at newt. S'.'.'L'.
3. Because the general dainagc* awarded were e\ce**ive.

As to the first of the above grounds of appeal : it is true that 
the plaintiff as the trial put in evidence the hook of rules govern
ing the conduct of the defendants’ employees in the operation of 
the defendants’ engines and trains, and that this hook does nut 
contain any rule prohibiting an engineer from running through 
a closed switch. The defendants’ superintendent, however, as 
well as the plaintiff, stated in evidence that it was improper to 
run an engine through a closed switch. It is, therefore, a rule 
of operation governing the conduct of the defendants" em
ployees that an engine should not he run through a closed switch. 
That being so. there was evidence from which the jury oiihl 
find the defendants guilty of negligence in the non-ohservaiicr 
of this rule of operation, even although no section was found in 
the printed hook of rules prohibiting Hie running of an engine 
through a closed switch.

Now, as to the second ground of appeal. In his statem-m- <•! 
claim the plaintiff alleged:—

Bar. 18. At the time of the said accident the plaintitT wa- ■ "•
old. and prior to the inllicting of *nid Injurie* the plainf'ff wa- - 1 1 
of earning wage* a* a railway man of JfUn n month, ami would hav- 1
increa*ed wage* from year to year hut for the inllicting of *a -1

Bar. 21. By reason of the said injurie* the plaintiff ha- .....
September |H. |UI2. confined to the city hospital in the city of s.i- 
ami i* *-till no confined, and will la» so confined for some eon-idm.i1 i ,"’- 
and the plaintill" hit* been since the said date ami i- now and will 
suit e considerable time under medical cure and attendance, ami the ""
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has been thereby put to great ex|H>n*c. particular* of wliivli ar* a*. 

Particular*}
To Dr. Dura » N bill fur incilical atteiulanee. Dccemlier

20. 1012 .......................................................................... *005 on
Tu city limpital bill tu December .‘II. 1012 200 no

*705 ini
The plaintilf. therefore, claim* from the ilefemlant:

lu l Damages in the amount of «aid ilueturV anil lm*pital 
bills incurred and to Ik- incurred.

( 11 *.‘{0.110(1 damages lieeause of said injuries.

SASK.

Canadian 

It. Co.

At the trial the plaintiff proved that his doctor's hill to that 
date was $505, and his hospital hill to December III, 101L*. was 
*104.50, and that the hospital authorities charged him a dollar 
and a half a day subsequent thereto, which, to the date of the 
trial, would make an additional sum of $2d2.50, or *9.12 in all. 
According to the evidence, therefore, this amount was all the 
plaintiff was entitled to under the first heading of his prayer 
for relief. For him it was argued that as lie had testified tint 
at the time of the accident he was getting *90 per month, and 
that in another month In* would have been entitled to receive 
the average amount earned liv brakesmen, which, he said, was 
*145 per month, and that as this was uneontradieted. the jury 
were entitled to award him as special damages, in addition tn 
tin- doctor’s bill and the hospital bill, the wages lie might have 
earned from the time of the accident to the trial at the rate 
< f *145 per month. For the appellants, Mr. Allan contended 
that if the statement of claim had disclosed llml the plaintiff 
was going to ask for wages at $145 per month as special damages 
til- y would have brought evidence that he could not earn it. and 
that an advance from $90 to *145 per unintli is unusual, and 
would not have been made; and further, he contended that, to lie 
•litit l«*d to wages as special damages such wages must lie
......iHcally claimed. The distinction between “general damage"
•nid “special damage” is laid down by Lord M.icnauhteii in 
Simms It nil’s Al’tii Ihild11 \. Ihihhismi, 11905 AC. 515 at 
•-5. where, after pointing out that this division was more 

appropriate in cases of tort than in eases of contract, bis Lord- 
ship said :—
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“General damage*,” a* I unrierxtanri the term, are *ueh a* the law will 
prenunie to be tlie direct, natural and probable consequence of the art -.iin. 
plained of. “Special damages,” on the other hand, are such as tin- law 
will not infer from the nature of the act. They do not follow in the 
ordinary course. They are exceptional in their character, and th> : tore 
they must lie claimed specially and proved strictly.

Set* also Bulle» & Leake on Pleading, 6th ed., 54. Th- nil,, 
that anything claimed as special damages must he expr xsh 
pleaded is also laid down in Halshury’s Laws of England, vol 
10, 346, where the learned author says:—

General damage need not be specially pleaded, but special da may mut 
Is* pleaded in order that the defendant may not lie taken hy surpi -*- at 
the trial.

The diminution of the plaintiff’s earning capacity, whether 
total or partial, Is proper matter to he considered hy a jun in 
awarding general damages, because it is the natural and probable 
result of the injury complained of. The actual loss of wages 
from the date of the accident to the time an action is brought 
may, in my opinion, if properly asked for, he made the subject 
of a claim for special damage: Odgers on Pleading, 7th ed.. L'v 
Bullen & Leake, 6th ed., 443. But to entitle a plaintiff t" such 
wages as special damages they must he expressly claim I in 
the statement of claim so as to give the defendants an oppor
tunity of inquiring into them before trial, and so prevent them 
from being taken by surprise. In the present case no specific 
claim was made for the loss of these wages. The defendants 
had no notice that they would be claimed as special damages, 
nor that the plaintiff was going to ask wages at $145 per mouth. 
The jury, therefore, were not entitled to award loss of wages 
as special damages, if, indeed, they did so. A jury nmot 
award as damages an amount greater than the amount claimed, 
unless the pleadings are amended so as to cover the larger 
amount: Mayne on Damages, 8th ed. at 67!); ChattelI v. “ Puily 
Mail” Publishing Co., 18 Times L.R. 165. No amendment was 
here made, nor could one lie made, after verdict, setting up a 
new cause of action for special damage. Had the plaintiff 
claimed a specific sum of $500 for medical attendance, and the 
evidence shewed that the doctor’s bill was $600, an amen, nent 
could properly be allowed enabling him to claim the $6<11 ' Hut
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an amendment setting up a new item of special damage of which SASK. 
the defendants had no notice cannot he allowed after verdict. s.c
1 am, therefore, of opinion that the verdict of $2,000 special 10,4
damages cannot stand. Staats

A suggestion was made that as the jury had awarded a Canadian 
larger amount than the amount claimed, a new trial should hr Vt' c'V 
irranted: but as counsel for the defendants did not press for -----

Lamunt, .1.
a new trial, this phase of the question need not he considered.
The special damages claimed in the statement of and
proven at the trial amount only to $932, to which amount the 
verdict on this head must he reduced.

For the reasons given by this Court in Tobin v. f. /'. 2
D.L.R. 173, 20 W.L.R. 076, and Gordon v. (’. .V. 7f., 2 D.L.R,
183, 20 W.L.R. 705, I am of opinion that no > reasons
have been shewn to entitle us to grant a new trial on the ground 
that the general damages awarded were excessive. The verdict 
is large, hut the plaintiff's injuries were very severe. He lost 
his left leg, and also a part of his right foot, including the 
heel. Ilis right hand was so badly crushed that it necessitated 
the amputation of the three middle fingers and the loss of the 
top of his thumb and other finger. His left arm was fractured 
and permanently injured. His head was fractured, ami his 
shoulder dislocated, in view of the severity of his injuries, and 
the great pain he had to suffer, I cannot say that twelve reason
able men might not reasonably award the amount the jury 
allowed.

The appeal should, in my opinion, he allowed as to the amount 
awarded as special damages, and the judgment on this head 
varied by the insertion of “$932” in place of “$2,000.”

In all other respects the appeal should he dismissed.

Judgment varied.

0

8872



Dominion Law Reports. 117 DIR:S14

SASK. ALBERT IMPROVEMENT CO. v. PEVERETT.

R. C. NuHk-alrhnraii Hiiprnnr f'uitrl. \i -'/flH'/e. V. April 1, lull
lfU

I. < IIEIIIHUIUVS AMI l-OMPAMKS I I Y H I 17*11   STOCK  SlTIM KIMI. \
COMI'l.KTK AND IMNDING.

Am mi khi hm » proposed purchaser of coin puny shares signs » i,. 
im-moramlum ami the articles of assoeiation. anil these are regi-t. 1. ! 
as requireil hy the Conipanies Act. R.S.S. 11MM», ch. 7*2. In- ami : i- 
f el low Kuhscrihers lieconie a liody corporate, anil his agreement t > 
take shares hecoines himling without further formality uinh-r 
13 of the Act.

statement Action for .+2.000 as the price of company shares.
Judgment was given for the plaintiff company.
(i. F. Blair, for the plaintiff.
7. F. Frame, K.C., and E. Millsr, for the defendant.

Newiende,j. Nkwlands, J.:—The plaintiffs bring this action for +2,ooo.
the amount due on twenty shares taken hy the defendant in lin- 
i stock of the plaintiff company. The principal defence
raised hy the defendant is to the effect that the defendant's name 
was never entered on the register of shareholders, and that there 
was no proper allotment of shares to him nor any notice thereof.

On this branch of the case, Mr. Frame, K.(cited a number 
of cases going to shew that an applicant for shares could not 
he made liable to the company or as a contributor, unie» tie- 
shares had been allotted to him and he had notice thereof anil 
his name had been placed upon the register.

These cases are not, in my opinion, applicable to the present 
ease, hut the law which applies is that set out in Lindh-x mi 

Companies, fit h ed., vol. 2, p. 1052:—
Moreover, if ». pi neon lias agreed to take shares. lie will lie a 

trilmtory, even although there may have been no allotment or lie n.a\ 
have no notice of it. Allotment and notice are. in truth, only nur - a! 
where there is no agreement without them. In the ordinary ease a a 
application for share* there is no agreement in the almenee of all - a t 
and notice of it. hut there may well lie a himling agreement « ' 
either of them.

In this disc the defendant signed the memorandum of asso- 
eiation required hy sec. 7 of the Companies Act, IJ.s.s. V1 
eh. 72, and set after his name the number of shares lie i >!<. 
in this case twenty, lie also signed the articles of asset i m

41
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;,s required by we. Id of tin* Companies Act. The metno. of 
association and the artielea of association were registered as 
required by see. 14 ot the Act.

The effect of this registration is to make the sukseribers to 
the memorandum of association a body corporate: see see. 17.

The defendant is, therefore, a member of the plaintiff com
pany. and his agreement to “take the number of shares in the 
capital stock of the company set opposite our respective names,** 
a* it is set out in the memorandum of association, became a bind
ing agreement, and the price of those shares that he had agreed 
to take and pay for became a debt due from bim to the company 
in the nature of a specialty debt: sec. Id.

The defendant admitted that lie was one of tin- promoters of 
the company, but he contended that they had not kept to the 
agreement they made Indore incorporation as to payment for 
their shares. These were to be paid for by instalments spread 
over the summer of 1918, and it was shewn that the defendant 
was asked to sign notes for those amounts spread over the speci
fied time, but he refused, and this action was not brought until 
after all the instalments would be tine by the agreement. The 
defendant was, in my opinion, liable for the full amount when 
the action was brought.

It was further contended that the slum's issued by the plain
tiff company were not in accordance with the agreement ami 
articles of association. This is not raised by the <. and
I do not consider it necessary to make any finding upon that 
question even if it was properly raised. It will lie time enough 
for the defendant to object to the shares when lie has paid up 
ai d become entitled to get same.

There will be judgment for the plaintiff company, with costs.

SASK.

S. C. 
1014

Alberta
ImCHiiVK-

I’kverett.

Xewlende. J.

J ml if nit nl for plaintiff.
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O'CONNOR v. STURGEON LAKE LUMBER CO.

Saskatchewan Supreme Court, Brown, J. April 6, 1014.

1. Sai.k (SHIV—70)—Rkhcihhion—Deficiency in quantity.
An action for rencia*ion nu distinct from an action for .1,, 

may Im- supported by prinif of innocent representations ns to qm ■ 
where the deficiency lietween the actual quantity represented nn.| -i,.,, 
existing is so great that the buyer cannot lie said to have i. i\,,| 
what he bargained for.

2. ( ontkac'Th ( 6 V ('—307)—Rescission—Restoring benefits.
The general rule is that a rescission on account of the seller’s innn 

cent misrepresentations will lx* ordered in respect of a conti ,,f 
sale only where the transaction can l»e rescinded in toio and uhere 
there can In* restitutio in integrum.

Trial of action for tin* rescission of n contract for tin tl 
of timber berths.

The action was dismissed.
C. K. Gregory, K.C., for the plaintiffs.
J. F. Frame, K.C., and J. II. Lindsay, K.C., for tin* <|. . n 

dants.

Brown, J. :—After the trial of this action application was 
made by Mr. Gregory, on behalf of one Charles K. Levey, that 
he (Levey) he made a party to the action. This was done bn- ms. 
it was disclosed during the progress of the trial that Le\v\ l a I 
an interest in the timber berths in question. I am of op : im 
that the application should have been made on behalf of the 
plaintiffs rather than on behalf of Levey himself, but, uml- tin* 
circumstances, I allow the amendment making Levey ;i party 
plaintiff. He, however, must pay the costs of the

With reference to the action itself : I find that it was r- pre
sented to the plaintiffs that the timber berths in question con
tained substantially between forty and fifty million fed <>f 
merchantable timber ; that such representations wen* adc 
through Sihbald, Baker, and more especially Ballantyne’s report, 
and that the plaintiffs were induced to buy the berths Inu’.-ly 
because of such representations. The witness Nagle, who* vi 
dence I accept as giving an accurate statement of the amount 
of merchantable timber that was on the berths at the h of 
the sale, shews that there were only 9,185,605 feet. The v ness 
Sharp says that the cut ought to go 25 per cent, better i n ‘

1254
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good cruiser’s report, and acting on that assumption the total 
amount of timber would, at the outside, he 11,482,118 feet, or 
about one-quarter of the amount represented. I do not, how
ever. find that the representations which were made were made 
fraudulently. The evidence does not. in my opinion, justify 
an\ such conclusion, and, in fact, Mr. Gregory did not on behalf 
nf the plaintiffs seriously argue to the contrary. As the action 
i> one for rescission and not for damages, it is sufficient that 
tin representations were made, even though made in innocence, 
and this, notwithstanding that the contract may be said to be 
a completed rather than an executory one. I say this because 
the difference between the represented and the actual quantity 
"f timber is so marked that the plaintiffs cannot be said to have 
received what they bargained for: Kerr on Fraud and Mistake, 
4tli ed., 11(1; 20 Hals. 741, 742; and the cases: Alorannin Iron- 
works v. Widens, L.K. 4 Cli. 101 ; Hrownlit v. ('inn plu II ( 1880), 

■’> App. ('as. 025; Itintflnnn v. Itint/ham (17481, 1 Yes. 12(5, 27 
K.lt. 934.

SASK.

s.c.
1914
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SriKOFoN

Lumber Co.

Generally speaking, however, there can only be rescission 
wlure the transaction can be rescinded in toto and where there 
can be a nstitutw in inlrf/nnn. In this case the plaintiffs must 
sic w ability to re convey not simply part but all the property 
which the defendants parted with. The defendant I taker was a 
i int purchaser with the plaintiffs in theta* timber berths to the 
extent of a one-fifth interest, and he still has an interest in them. 
Il* states that he does not wish rescission of the contract, and 
I do not see how I can force him. He is made a party defendant, 
Lut simply as one of the purchasers, and as holding a present 
interest in the berths. There are no allegations whatever made 
against him in the statement of claim, and, by his counsel, lie 
states that he does not want rescission. It also appears from 
ill-' evidence that Dempster, Sibhald and Mahon have each an 
interest in the berths, and they also, in my opinion, would have 
to be added as parties before any order for rescission could 
1 made. Further, as the Government of the Dominion of Can
ada are also interested in any transfer of timber berths, they 
should, it seems to me, either have been made parties or there 
sli' iild be some evidence to shew that they were willing to abide by 
n nier of the Court. See Morrison v. Earls, 5 O.R. 434.
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In the result the pl;iintitVs' action must he dismissed with 
costs. There will, however, he no costs for the witnesses Allan. 
Montgomery. Me Dona Id and Doak, who gave evidence on ! ,.!•
of the defendants, as the defendants have entirely failed on the 
issue on which these witnesses gave evidence.

Action dismiss, #/.

CAN. ROYAL GUARDIANS v. CLARKE.

S. 0. Supreme Court of t’anada.Sir Charles FHzmtrick, C.J., Idington, Duff. I 
mu and Hrodeur, JJ. February 3, 1914.

1. Benevolent societies ($ IV—19)—Si scension for failvre to hay
ASSESSMENT ON TIME—WAIVER BY ACCEPTANCE OF ASSKSSMIAI M 
SVH<IRDINATE IIFFICER—Cl'STOM.

That portion of a rule of » benevolent association which provided that 
» member failing for thirty days after the same was due to pay an a-'. >*- 
ment which was by another part of the rule made payable on lie- Iim 
day of every month, should ipso facto he deemed susoended from all 
the privileges of the order and his benefit certificate thereby avoided 
is waived bv the association where it appears that to the actual I hough 
not “official" knowledge of the executive officer of the grand lodge th 
officer of a subordinate lodge who was charged with the duty of preparing 
a statement of collection of assessments and the money collecte I an I 
delivering the same to another officer of the lodge so that it could hr 
sent to the grand lodge ami reach it on or before the 15th of each umnih. 
hud followed the custom for years of making the return himself to ila- 
gram I lodge on the 15th of the month, and, before making it. of receiving 
from the members payment of their assessments shortly before the 1.5th 
so that it became the custom of the greater number of the members of 
the lodge to pay their assessments after the expiration of the ilurt\ 
days, that is to say, in the first half of the month following that in which 
the assessments were payable.

\Hoyal Guardians v. Clarke, 0 D.L.R. 12, Q.IL 21 lx.It. 541. aflirmed !

Appeal from the judgment of the Court of King's Bench, 
appeal side, Itoyal Guardians v. Clarke, li D.L.R. 12, Q.R. 21 
K.B. 541, affirming the judgment of Dunlop, J., in the Superior 
Court, District of Montreal, by which the plaintiffs’ action wa- 
maintained with costs.

The appeal was dismissed, Duff, J., dissenting.
The action was Brought By the Beneficiaries named in a Bene

ficiary certificate issued By the defendants, a mutual Iw*nevolent 
society, the late Joseph P. Clarke, deceased, a mendier of a 
subordinate lodge, constituted By the (irand Lodge of the de
fendants, which was formerly known as “The Ancient Order of 
United Workmen of Quebec and the Maritime Provinces the 
certificate in question, together with the Constitution and By-laws
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of tin* society, being. in effect, a contract of life insurance securing CAW 
to the beneficiary an indemnity of 82.0(H) payable upon the death of s. c. 
the meinher provided lie was in good standing in the order at the 1,11 * 
time of his death. Rov.u.

GVAllilAXN

T. I1. li idler, K.(\, and E. Lafleur, K.C., for the appellants. ( (
li. ('. McMichael, K.(ami It. (>. McMurtry, for the re-

spondents.

Fitzpatrick, ('.J.:—The contract here is to he found in the Fitziwtrtrk,c.j. 
certificate and the application for membership, and both make it a 
condition that, if the assessments are not paid the policy lapses: 
the payment of the premium is made a condition precedent to the 
continuance of the liability, or, in other words, to be entitled to 
the benefits on the policy a member must be in good standing 
at the time of his death.

Clarke, the beneficiary, died on the 7th of September, 11)08, 
and the question is: What was his position at that time with 
respect to the society? It is admitted that the assessments for 
August, 11)08, were not paid, and it was argued on behalf of the 
society, that, in consequence, he was not in good standing, and 
his heirs are not entitled to collect the benefits sued for. This 
is a good defence, unless, as fourni in the Courts below. Clarke 
was not in default, because it was usual and customary for the 
financier of the various lodges to receive from their members 
payment of their monthly dues and assessments after the expira
tion of the days of grace prescribed by the certificate. There 
are concurrent findings to that effect in both Courts below, and 
those findings are fully borne out by the evidence. Leroux, the 
financier, testifies that the larger proportion of the members' 
assessments were paid after the expiration of the thirty days and 
within the first fifteen days of the following month. It is admitted 
that the settled practice was not to send in the financier's report, 
as required by the conditions of the certificate, at the end of the 
month for which the assessments were due, but fifteen days later, 
and it is explained that this practice arose out of the fact that 
the members were usually in arrears in the payment of their 
a'Mssments. Mr. Patterson, who describes himself as the 
“<«encrai Manager of the Society,” admits the existence of this 
practice, and will not deny that it is attributable to the cause
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assigned by the financier, i.e., to the prevailing custom of extending 
the days of grace within which members might pay their as>«>s- 
ments. Patterson's letter to the financier, written after he In k| 
of Clarke’s death, is not to be explained on any other assumpt > n 
Clarke died within the extended period of grace.

There is this additional fact to bo considered: there i n<> 
provision in the contract with respect to the place of paym- nt 
of those assessments, in which case they should lie collected l'nui 
the beneficiary at his domicile under the law of Quebec when 
contract was made, and the society carried on its operat * 
under a charter or license obtained in the province. (Art. i I.‘>2 
C.C.) It was proved beyond all doubt that the practice w i t<> 
collect the assessments from the members, in which case tin in- 
sured had the right to rely on that practice. It is also clear, mi 
the evidence, that Patterson, the “Grand Recorder," recri.nl 
those assessments as they were paid, after the expiration of tin 
delay with, I am satisfied, knowledge of all the circumstance- I 
do not think the society can now be heard to deny that ihe 
financier, the agent, whose special duty was to collect the a— — 
ments, had the authority to extend the delay: Nicholson v.
23 Times L.R. 620, at p. 621. In the course of busim as 
carried on with the knowledge of those in authority, Leroux hail 
the power to do what he did. I am of opinion that, in this ra>c, 
the society must be held to have adopted his act: Wing v. Il r , 
"> DeG. M. & G. 26f>, 43 Png. Rep. 872. It is the law that v I n 
the practice of collecting the assessments in insurance mat i< r> 
is well established, the beneficiary is entitled to rely upon it. ami 
there can be no default or forfeiture if a demand is not made 
on him: Planiol, vol. 2, No. 2156.

The appeal should be dismissed with costs.

Idington, J.:—The appellants are a fraternal society can ng 
on a life insurance business. They were, as many of Mu -<>- 
cieties, constituted by a constitution which vested the supn me 
authority in a Grand Lodge which was enabled thereby to charter 
subordinate lodges with definite powers.

The members of these subordinate " " s managed the details 
of their business by acting within the powers so granted, 'rinse 
members were in this instance enabled to obtain life insuran by

4
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different plans, of which the one now in question provided for CAN- 
monthly payments of a fixed sum according to the age of the s.c. 
members; to be advanced, however, at the end of each successive 1914
period of five years during the life of the member. The payments Royal

were made to the officer of the local lodge called its “financier.” <'1 AR|llANS 
No place of payment was fixed, though, according to the practice Clarke. 

in many instances, they were made at the lodge-room. The 
monthly payments are spoken of as assessments and as having 
been levied. This seems to me rather an inapt way of expressing 
the substance of the transaction.

1 rather think there are insurance societies or companies which 
proceed upon the basis of making good the losses sustained by 
a varying payment commensurate with the loss to be made up, 
and in such cases these terms might be apt ones to use.

But when the monthly payment was fixed and to be progres
sif !\ increased by a mere mathematical rule, as here, other con
siderations are applicable to such a system than those carried on 
upon the basis I have just suggested as possible.

The Grand Lodge officers, each month, published in a paper 
called “The Protector,” mailed to each member, a list of these 
monthly dues, by way of reminding the members of their respective 
amounts of dues. These monthly dues became payable on the first 
of each month, and, according to the term of the constitution, 
should have been paid within thirty days thereafter.

The Grand Recorder of the Grand Lodge was, to use his own 
language, “practically you might say the manager of the institu
tion in the Province of Quebec and the Maritime Provinces.”

This Grand Recorder tells us a practice grew up of his sending 
out, about the twentieth or twenty-fourth of the month, to each 
of the financiers of the local * s, a form on which was entered 
the list of the members in each lodge with the amount payable 
by each for that month.

On this form the financier was expected to fill in the respective 
amounts paid him by each member, and such facts as the suspen- 
s'on or death or withdrawal of any member, and when so com
pleted, to return it with the money collected to the Grand Re
corder.

The system was simple, and, if acted upon promptly, brought 
uudtr the eyes of this manager of the institution exactly how

-1—17 U.L.R.
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each member stood. In the local lodge now in question there 
were some thirty to forty members, no doubt slightly varving 
from time to time. The number ran up into the hundreds in 
of the local lodges. But, in any ease, there does not seem to In i 

been any large amount of clerical work involved in compiling 
the return after the payments were made. So far as 1 can >n 
there was nothing involved in all this but a few hours' lal-mir 
next day after the end of the month, yet, for some reason or other, 
as much as fifteen days was allowed for it, at other times ten d.-ivv 

and at the time of the trial of this case, eight days was fixed for 
such returns. At the time we are concerned with it was lifieen 
days. I will advert to the bearing of all this presently. Hu 
lute Mr. Clarke had entered “Columbus Lodge, No. 20,” on tin 
15th of December, 18% id continued as a member till death, 
save one or two suspens ns which are now out of the ease nr at 
least are not made part of the defence herein—and the alleged 
suspension of September, 1908.

lie died, suddenly, on the 7th of that month, and a friend 
paid, next day, the sum due by him for the month of August to 
a person acting for the financier in his absence. The appellant, 
the Grand Lodge, refused to accept this money from the fin:m< i< r 
or recognize payment, claiming that the insurance had ceased 
under and by virtue of the* terms of article 98 of the constitution, 
which was as follows:—

98. Unless otherwise announced by the Grand Recorder, i iiIn : in 
the official organ of Grand Lodge, or by special notice, it is under-r 
that an assessment is levied and it is hereby declared that an assessment is 
due and payable to the financier of his lodge by each member of the < »idi-r 
on the first day of each month unless he lie notified to the contrary, in I any 
member making default for thirty days to pay the same shall i/< -
be deemed suspended from all privileges of the Order, and his bench' inrv 
certificate shall thereby lapse and become void.

The learned trial Judge1 and the Court of Appeal liaxc held 
that by virtue of a long course of dealing adopted by the parlies 

this cannot furnish a bar to recovery.
It has been argued with great force before us that the language 

of this rule is so explicit and the limitation of the authority of 
the financier of the Columbus Lodge, No. 20, so clear that neither 
could this term of the constitution be varied nor the authority 
of the financier be so extended as to justify its variation.
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I may observe that this constitution, of which we have heard 
so much, seems to me nothing more nor less than a contract 
which the association ami those applying for membership therein 
each undertook to observe.

And I would further observe that the association, acting by 
and through its duly constituted officers, may by its course of 
conduct in its relations with its memliers as their insurer or with 
other persons in any of its dealings with them vary the terms of 
any contract not requiring by law to be written or may vary th * 
mode of carrying same out; so long as not departing from the 
ordinary lines of conduct necessary to the success of its business 
as an insurer or not in absolute violation of the organic terms 
of the instrument under which it is operating.

Let us, therefore, see just what this article 98 says and implies. 
It expressly provides for the possible case of a "special notice” 
and the case of a member being "notified to the contrary” of the 
general rule that payments were to lie made as specified in the 
rate table.

Surely if anything ever can be implied, it is implied in this 
very article, that the (irand Recorder may so notify and that if 
In did, even if in excess of authority I submit, those insuring and 
relying upon his express notice are entitled to have his notification 
observed. Nay, more, 1 submit it is implied thereby that in some 
such cases it is to be presupposed that he had authority for so 
acting.

I am not concerned with reconciling all the terms of this in
strument. I am only concerned to know that it clearly never 
was intended that the hands of all the officers acting under it were 
so tied that they could not, for what seemed to them good and 
sufficient reasons, change the terms of the time of payment. ()nee 
we thus, by the manifest implication that some of the adminis
trative officers had such powers, get rid of the need of all or a ma
jority even of the members of the association sanctioning such 
proposals we have the very ordinary case of the conduct of the 
executive alone to consider.

That an executive so empowered can bind by their conduct 
those it represents in carrying out its contracts and its contractual 
relations with others, does not seem to me to need argument. Now 
let us see how little there was to do or be left undone herein as
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very formidable to one who does not stop to consider. They 
admittedly mean that a man may become ipso facto suspended it

(iVARI)IANS
midnight, and next morning pay a trifling sum and In* ipso fu to 
restored.

This is not the case of requiring to consult any one or ask ! is
Idlngton, J. leave or lx* examined by a medical man, or, in short, anything 

but the awakened will of him most concerned. It is not the 
which article 107 is evidently aimed at. Its whole purpoM i< 
evidently to hold the lash over the laggard—nothing more 
unless he actually wishes to withdraw. To say that the wniwr 
of such a term of this contract is something beyond the compel' 
of the executive seems to me idle.

The grave question is whether or not the executive did in fn.-t 
waive it and to the extent claimed, and in such deliberate fasl,i,.n 
by their long course of conduct as to preclude them from selling 
up herein the contrary. Although Patterson, the Grand Re
corder, was acting with and under the directions of an executive 
committee, we must not lose sight of the fact that he was “prar- 
tically the manager of the institution.” He, on the morning uf 
Clarke’s death being announced, telephoned to one Gilbert 
acting for Leroux, the financier of Columbus Lodge, No. 2ti. to 
know if Clarke had paid his dues of last month, and followed i- 
up by the following letter:—
J. Leroux, Esq.,

Financier, Columbus Lodge, No. 26.
Dear Sir ami Bro.—Be good enough to give the date of last payimnt 

made by the late Bro. J. P. Clarke and amount of same. Please be pari ; r 
to give this exact, as you may be called upon to attest same under < .'h. 
I beg to warn you not to accept any money on his behalf fur assessnirnis. 
Kindly reply at once.

Yours fraternally,
(Signed) A. T. Pattkrson,

Grand Recant

It is not often honest men furnish such cogent evidence agci.st 
themselves as this ci *t of Grand Recorder Patterson does,
in my judgment, against him relative to the knowledge of t lie 
course of dealing now in question, when read in light of all the 
previous history and surrounding facts and circumstances.

Why this feverish haste and urgency a week or more after 
the books had been forever closed if he honestly believed this el ise

9
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of the constitution had lx*en observed—and did not know that CAN
it had been more honoured in the breach than in the observance? S.C.

As the evidence he gave is full of that sort of equivocation, 1914 

and apparently mental reservation, regarding which we need _ Royal 
the eyes and ears of the learned trial Judge to guide us in appeal,
1 accept that which his report indicates as being conclusive so Clabkk. 
far as it goes. idington, j.

1 shall, therefore, not deal at length with the details of the 
evidence bearing upon the question of the knowledge of the 
executive, by and through Patterson, of almost all. and in sub
stance all, that Leroux, the financier, tells us. And assuming 
the Grand Recorder knew or had good reason to know the sub
stance of what Leroux tells we need not doubt the conclusion to 
he reached. I must observe, however, that it seems impossible 
to me for any man of the alert mind of Mr. Patterson, as shewn 
in the course of his evidence, not to have appreciated the full 
meaning of the financial secretaries’ need for more time to make 
their returns on any other hypothesis than that the moneys had 
not always come in just as quickly as the threatening rule required.

I have outlined the nature of these returns and the little to 
he done if money all in and ready to complete the business.
Why was fifteen days needed? There is no explanation. Why 
was the period varied from time to time? Who took the side 
of the laggards in all the discussions leading to these changes?
Who was afraid to cut them off? Who was to profit by their 
business? Who was to lose if they were cut off?

Is it not plain as if written that, while keeping in the constitu
tion a plea for urgency, the executive was anxious to do business?
I> it not equally plain that all this course of dealing was saying to 
tli'1 members, though the letter says thirty days we mean you have 
forty-five days if you cannot pay?

In doing so they were but conforming by acts and conduct 
to the actual language of the policy in the case of Tattersoll v.
Thr People's Life Insurance Co., 9 O.L.R. fill, which I suppose 
>s usual provision. Even fraternal societies have to observe the 
trend of competitive exigencies in the insurance business and act 
accordingly. I think appellants’ conduct in this instance, and so 
manv others in the same matter of time, was tantamount to ex
tending the time of payment, and should be treated accordingly.
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The remarkably clean slate that the reports for months pro
duced do shew, regarding the lapses of the kind now in question, 
though shewing others more serious in import certainly, did not 
pass unnoticed unless it was just what this manager from his 
knowledge of the situation expected.

When we consider the frame of the ( Irand Recorder’s appro , \ 

form which has a column for “suspended, etc.,” under heading 
"membership deceased” and another column for "arn;n ." 
and find, in practice, that it was under this latter and not under 
the former that such defaults as in question were put when 
the report was made to conform to what the Grand Recorder 
approved in this very instance, surely we must conclude there 
was a distinction in his mind between actual suspension and merely 
being in arrears with a "susp.” added.

However that may be, it seems suggestive. As to the l<. al 
law requiring the demand of payment from the debtor, 1 do not 
say more than that such doubt as created thereby lent aid to this 
way of looking at the business in hand.

The appeal should be dismissed with costs.

Duff, .1. (dissenting)I shall first state what appear t" m< 
to be the relevant facts, that is to say, tin* facts upon which, as 
it seems to me, the rights of the parties to this litigation must 
bo determined. Other facts upon which the respondent largely 
rests her ease, but which seem to me, for reasons 1 shall slate, 
to be beside the point, may be considered later. On the Lath 
day of December, 1896. the deceased, Joseph P. Clarke, becati .■ a 
member of the Columbus Lodge of the Ancient Order < : the 
Tinted Workmen of Quebec and the Maritime Provinces, mid re
ceived a beneficiary certificate, the material provisions of which 
are as follows:

Tiik Grand Ia>dge of the Ancient Order of United Workmen of (y n 
and the Maritime Provinces, Dominion of Canada.

This Certificate cannot lie assignai or hypothccatal.
This Certificate issued by the authority of the Grand Lodge . : the 

Ancient Order of United Workmen of Quebec and the Maritime I’n 
witnesseth that Brother Joseph P. Clarke, a Workman Degree men ! • r i»f 
Columbus Lodge. No. 20. of said Order, located at Montreal, in tin ■:in
dict ion, is entitled to all the rights, benefits and privileges of mem! -hi|> 
in the Ancient Order of United Workmen of the Jurisdiction of Quel» mid
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il c Maritime Provinces and to designate the beneficiary to whom the sum 
of Two Thousand Dollars, without use or interest of the Beneficiary Fund 
of the Order at his death, he paid.

This Certificate is issued upon the express condition that said Joseph 
I’. Clarke shall in every particular while a member of said order comply 
with all the laws, rules and requirements thereof.

CAN.
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Besides the terms and conditions appearing in the body hereof, ibis 
Certificate is issued upon the following further terms and conditions which 
are to be read as forming a part of this contract, viz.:—

h That the member to whom this Beneficiary Certificate is granted 
is hound not only by the Constitution, Laws and Amendments of the Order 
now in operation, but also by any Amendments that may subsequently be 
made thereto.

j) That only persons entitled under such Constitution, Laws and 
Amendments to become beneficiaries can he named as such by the member 
to whom this Certificate is granted.

(8) That this (nanti Lodge shall noI be liable to /my any sum under this 
Contrael, if . . . he. is not a Member of this Order in good standing.

iSig. of Member) Attest Recorder
Lodge, No..

tiling)

The Ancient Order of United Workmen appears to have been 
organized, in 1808, in Pennsylvania. The Order comprised a 
Supreme Lodge by which Grand Lodges of inferior jurisdiction 
were established, the Grand Lodge of Quebec and the Maritime 
Provinces being first constituted in 1894. In 1898, this Grand 
Lodge was registered under the Benevolent Associations Act of 
the Province of Quebec, and thereby became a body corporate.

In September, 1907, the Grand Lodge for Quebec and the 
Maritime Provinces seceded from the parent order and became 
an entirely independent body. In 1908, the name was changed 
by the authority of an order of the Lieutenant-Governor in 
Council of Quebec to “The Royal Guardians," and in May, 1910, 
after the commencement of this action, the Royal Guardians 
were incorporated by an Act of the Parliament of Canada. The 
constitution of the order and the laws governing the Grand Lodge 
and tin1 members of the order subject to its jurisdiction, as adopted 
in 1900, are in evidence, and (with certain changes not material 
to any question on this appeal made necessary in consequence 
of the secession from the jurisdiction of the Supreme Lodge of 
tin parent order) are admitted to have been the constitution 
governing the Grand Lodge in 1908, when Clarke died, and the
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subject in controversy before us. The constitution provi 
article 2:—

OVABDIANH
2. The g Constitution, us here r set forth, subject in

sueli changes as may be ordained by the Supreme Lodge, shall govern t; is 
Grand Lodge and the subordinate lodges and members of the Order in 
jurisdiction, ançl no amendment or alteration shall he made in tin d

(disputing) Constitution by this Crand Lodge except at a stated or special nn u
of Grand Lodge, nor unless notice of such amt have been u n
to t he Grand Recorder sixty days prior to session of Grand Lodge and :i 
thereof sent by him to each subordinate lodge thirty days previous to |, 
meeting, and that a two-thirds majority of votes of the members of < ■ 1 
present at such meeting of Grand Lodge shall be east in favour of I, 
amendment or alteration.

By article 4, the Grand Lodge was to consist of certain officers 
and representatives from subordinate lodges within the juii- 
diction.

By article 78:—
The following rules (arts. 78-118) are prescribed for the goverm t 

of this Grand Lodge Beneficiary Jurisdiction in the collection. mnnnu< m 
and disbursement of the Beneficiary Fund.

By article 79: The Grand Lodge guarantees payment of the 
amount mentioned in the beneficiary certificate to the mem Is 
named, provided:—

That said member shall fully comply with each and all requiren is 
of the hereinafter specified conditions, with the Constitution, and the g< i -1 
laws governing the Order and shall at his death be a member of the <1 r 
in good standing.

The provisions as to the manner of assessment, the period of 
grace allowed for the payment of the sums levied and as to -u<- 
pension for non-payment and reinstatement, are set out in art 
96-110 inclusive. The parts of these provisions which are - 
mediately material are these.

Article 97 provides that (in certain circumstances menti. 1 
in the article indicating that the beneficiary fund of the Gi -1 
Lodge needs replenishment in order to provide funds for in
payment of benefits),
it shall he the duty of the Grand Recorder to call upon the subord 
lodges to forward the beneficiary funds in their respective treasuries it
the time of making such call to make an assessment upon each menih >f 
the Order who shall have received the Workmen Degree prior to tin tv 
of the Inst assessment.

^2C 77

13665111
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Sections 98, 99 and 100 (pp. 51 and 52) are as follows:—
98. Unless otherwise announced by the Grand Recorder, either in 

the official organ of Grand Lodge, or by special notice, it is understood 
ilüit an assessment is levied and it is hereby declared that an assessment is 
line and payable to the Financier of his Lodge by each member of the Order 
on the first day of each month unless he be notified to the contrary, and any 
member making default for thirty days to pay the same shall ipso facto 
he deemed suspended from all privileges of the Order, and his Beneficiary 
Certificate shall thereby lapse and become void.

99. Every call made upon subordinate s to forward Beneficiary 
funds shall be made upon the first day of the month that is not Sunday or a 
legal holiday, shall contain a list of deaths officially reported to the Grand 
Recorder prior to the last day of the preceding month, and not included in the 
preceding call, and all necessary instructions relative to forwarding the funds 
called for. The notice of such call is given by the Grand Recorder having 
it printed in the official organ of Grand Lodge, or by mailing a special notice 
|u the Recorder of each Lodge.

100. Any member not receiving the said official organ or official notice 
before the fifteenth day of any month shall write the Financier of his Lodge 
to ascertain whether an assessment has been made, and shall also by regis
tered letter give notice to the Grand Recorder of the non-receipt of such 
official organ or notice; otherwise default to pay an assessment within the 
required delay shall not be excused on any plea of want of notice.

The two remaining sections which arc material arc secs. 106 
ami 107, which are in these terms:—

106. The Grand Recorder is hereby instructed, so soon as he receives
the .s Lodge’s report, to give notice to any member reported as
having failed to pay to the Financier of the Lodge of which he is a member, 
mi nr before the expiration of thirty days after an assessment has been made 
fm the Beneficiary or other funds, and who, r the Level Rate Plan,
for a period of three years has not sufficient money to his credit in his reserve 
in cover the amount of such assessment, that his interest and benefit, and 
i h"M' of all claiming through him. from and after said date, and such member 
'hall nut be reinstated except as hereinafter provided. Such notice to be 
delivered or sent by mail (registered) to the last address of such member 
known in the Grand Recorder’s office.

The above notice by the Grand Recorder is, however, only a matter 
of c.nirtesy, and failure to give or to receive the same cannot be pleaded by 
a defaulting member, as in any way avoiding the suspension caused bv his 
default.

Payment to the Financier of his Subordinate Lodge within thirty days 
lr,|in date of such suspension shall he for the purposes of this clause con- 

li red as payment to the Grand Lodge.
107. Any suspended member who has forfeited all his rights by reason 

of non-payment of assessments for the Beneficiary or other funds, may be re-
t iied. if he be living, at any time within a period of three months from
date of such suspension, upon the following conditions, and none other, 

ilia! is to sav: lie shall pay all assessments that have been made during

CAN.

S.C.
1014

OVARDI.XXS

(disni-iiting)
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that time, including the one or more for the non-payment of which he ! ,.| 
become suspended, together with his dues to date, and if thirty days I 
passed since such non-payment, he shall at the same time furnish a cert if i 
by a duly qualified medical practitioner, that he is in good health. Tin- 
Financier shall report the same to the Lodge at its next stated meeting. <| 
the fact of the re-instatement shall be entered on the minutes; such nj < 
however, is not to he a condition precedent to the re-instatement. It u 
is hereby expressly declared that the death of a member while so suspi n 
and during the said three months, shall debar him from being restored i.t , 
good standing or from being re-instated, by payment of any assessim 
either of the one or more for the non-payment of which he became suspetii. |, 
or those that shall have been made against him during the said pel ! 
it being an absolute condition that all membership rights are forfeited !>. 
such non-payment, and the Beneficiary cannot claim any rights in r:i- 
member should die before complying with all the above condition.- d 
before being re-instated as provided in this constitution, and payim iii -■ 
tender by his personal representative or representatives during such pn d 
shall in no case be held to restore the said member into good standuu n 
the Order.

On the 1st of August, 1908, a vail was made upon the subordin
ate lodges under the provisions of article ÎI7, and, at the '.une 
time, an assessment was made and notice of it was given in Un
official organ of the ( Irani! Lodge. The assessment and the notice 
are as follows: -

Official Notice of the Beneficiary Fund Assessment, No. S, for August. ' 
Office of the (irand Recorder,

Fraternal Chambers, A.O.F.W. Buildini 
Cor. Sherhrook St. and Park Axr 

Montreal, Que., August 1st, l!Hh 
To the Members of the Ancient. Order of I'nited Workmen,

Jurisdiction (Srand Lodge of Quebec and the Maritime Provii
You are hereby notified of the following deaths, necessitating tin \ 

of one assessment :

In order to provide for payment of death losses, Assessment V s is 
hereby levied upon each Workman Degree member who has taken the-I- ■
prior to the 1st of August, l'.KW, according to Tables of Rates in adj< u 
column.

The said assessment is now due, and must be paid to the Finam i- - »f 
your Lodge on or before tin- 31st instant. Failing to comply within 
above stated dates you will forfeit all your rights, benefits ami privilege by 
becoming suspended.

Should you change your address notify your Financier, also the : •>- 
lisher of “The Protector,” giving name and number of your Lodge

A. T. Pattekhon,
Crawl licrt‘i'1•
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Note (section 97, Grand Lodge Constitution, amended 1907),—I'nless 
otherwise announced by the Grand Recorder, either by the official organ 
of Grand Lodge, or bv special notice, it is understood that an assessment 
i„ levied and it is hereby declared that an assessment is due and payable 
in the Financier of his Lodge by each member of the Order on the first day 
,,f each month, and any member making default for thirty days to pay the 
'.une shall //I#» facto he deemed suspended from all privileges of the Order, 
•nid his beneficiary certificate shall thereby lapse and become void.

Clarke died on the 7th of September, 1908, without having 
paid this assessment. After his death the amount xvas paid by 
some friends to the financier of his lodge, who accepted it. but 
the responsible officers of the Grand Lodge, taking the position 
that Clarke had incurred suspension by reason of the non-payment 
of his assessment oil the 31st of August, refused to recognize this 
payment and declined to pay the benefits to which the respondents 
would have been entitled had Clarke been a member of the order

CAN.
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in good standing.
The rights of the beneficiaries under Clarke’s certificate rest 

upon the condition, which is an essential condition of them, 
that he shall have been a member of the order in good standing 
al the time of his death and that the beneficiary named shall be 
entitled to demand payment under the provisions of tin- con
stitution and laxvs of the order in force at the time of his death. 
Articles 97, 118, 100, 100 and 107, above quoted, provide in the 
most explicit terms that the failure to pay an assessment at the 
expiration of thirty days after it is made (and, by article 98, an 
assessment is deemed to have been made on the first of each month 
unless notice to the contrary is given) shall i/iso facto involve the 
suspension of the delinquent member with the consequence of the 
lapsing of all rights under that member’s beneficiary certificate; 
and sue. 107, moreover, contains a specific declaration to the effect 
that on the death of a member while under suspension the pro
visions of the constitution as to reinstatement cease to have any 
application and all potential rights under the beneficiary certificate 
irrevocably disappear.

I have been forced to the conclusion, very much indeed to my 
regret, that there is nothing in the circumstances of this case 
affording any way of escape from the operation of these provisions 
which 1 think have the construction and effect contended for by 
the appellants, and that the claim of the respondent fails. The 
grounds upon which tin* respondent rests her ease are txvo: 1st,
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Duff. J. (dissenting)

It is contended that, giving the articles referred to the legal ell t 
assigned to them by the law of Quebec, the assessment was pay 
at the domicile of the member, that, consequently, it was the duly 
of the creditor to make demand at the member’s domicile, i| 
that its failure to do so had the effect, in law, of excusing in-n- 
payment. The second contention, I am obliged to say, 1 L 
some difficulty in stating with precision; the general effect < it 
is that the Grand Lodge is precluded, because of certain alb l -I 
practices connected with the collection and receipt of assessm» i ~ 
from setting up the articles of the constitution upon which it 
relies.

First, then, of the legal effect of these articles as touching 11n- 
place where the payment of the assessments is exigible. \ 
question suggests itself in Imine which it may be worth while in 
indicate, " "in my view it is unnecessary to pass any opini n 
U]X)ii it; and it is this: Is the legal effect of Clarke’s conti nt 
necessarily ruled by the law of Quebec?

The Grand Lodge of Quebec and the Maritime Province.^ uns 
when first constituted an unincorporated association having 
members and subordinate s in the Maritime Province- - 
well as in Quebec. The Grand Lodge was affiliated with other 
lodges all under the jurisdiction of the Supreme Lodge of i1 
order, which had been organized in Pennsylvania.

The contract governing the rights of the members of the or-l-r 
in Quebec and the Maritime Provinces was expressed in the n n 
stitution of the Grand Lodge, subject, however, to the provisi- > 
of the constitution of the Supreme Lodge1 in case of conflict. It 
might, I think, be suggested with some shew of plausibility, th .i. 
in the matter—the vital matter -of the payment of assessnu i 
the constitution itself affords conclusive internal evidence of n 
intention that the obligations of the members, whether in Qui 
or in the three Maritime Provinces, should be governed b 
single law, and, moreover, having regard to the origin of the in r 
and of the constitutional provisions upon this subject and to -.<• 
actual circumstances of this particular Grand Lodge itself, tlut 
these provisions contemplate in this respect the1 application *t 
the common law rule according to which, reasonably, the* del ’ r 
seeks his creditor rather than the rule of the French law.

In this matter of the law to be applied, the principle of tin- w

4

5474
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of Quebec seems to he the same as the principle of the law of Eng- CAW’
land, viz., that the actual or presumed intention of the parties as S. C.
ascertained from the instrument and the circumstances must, in 1914 
the last resort, govern. Royal

I pass over this question because, according to the law of Que- <l1 A*|,IA*8 
bee, 1 think the respondent’s contention on this point fails. Vlabke.

The relevant provisions of the Civil Code do not seem to leave 0uffij.
. . . il, (dlwn'ting)

tlir rule of law in doubt.
Articles 1152 and 1104 are as follows:—

1152. Payment must be made in the place expressly or impliedly in
dicated by the obligation.

If no place be so indicated, the payment, when it is nl a certain specific 
thing, must be made at the place where the thing was at the time of con
tracting the obligation.

In all other cases payment must be made at the domicile of the debtor; 
subject, nevertheless, to the rules provided under the titles relating to 
particular contracts.

Util. If, by the terms of the l or by law. payment is to be
iirulv at the domicile of the debtor, a notification in writing by him to the 
creditor that he is ready to make payment has the same effect as an actual 
i' mler, provided that in any action afterwards brought the debtor make 
proof that he had the money or thing due ready for the payment at the time 
and place when and where the same was payable.

The provisions of this constitution, above quoted, when read 
with the other provisions relating to the making and collection 
of a»essments, seem to imply that the member shall seek out 
tin financier and not the financier the member.

la articles 165, Hit) and lti7, which define the duties of the 
officers of the subordinate lodges, there is no provision for the 
taking of active steps by any of these officers for the purpose of 
collecting assessments. One sees further that no provision is 
made for the payment of these officers. The lodges arc organized 
with a view to economical administration, and the constitution 
seems to contemplate that the offices shall be honorary and filled 
by persons who in the ordinary course are largely occupied with 
their own vocations.

That seems hardly consistent with the notion that the assess
ments are intended to be in point of law payable at the domicile 
of the member.

Hut the arguments advanced involve the proposition that the 
m d ing of the demand at the domicile is a condition which must

969
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the moment that this view is consistent with article 1164, :il . . 
quoted, it seems clear enough that you cannot give effect to

Hot.u. this view without doing violence to the intentions of the frinm r* 
abuians this jnstrument as expressed in sees. 97, 98, 99, KM), 102 and

< I.ARKE. 106. Article 98, for example, says that an assessment is « Inl

(diewnting)
and payable on tin* first of each month by each member uni- " 
he is notified to the contrary, and any member making default 
for thirty days shall suffer the consequences therein mention--1. 
According to the argument of the respondent, default would 
never take place until demand at the domicile of the nieiiil-r. 
from which time only the period of thirty days would begin to run. 
That would necessitate a demand at the " " of each member
on a given day, for which no sort of provision is made, and which 
cannot be supposed to have been in the contemplation of the 
constitution; or demands on successive days with the effect of 
giving different delays to different members in violation of the 
principle of equality which obviously pervades the constitution 
The other articles are open to similar observations. The applica
tion of the rule suggested would throw the whole scheme into 
confusion. 1 think the proper conclusion is that, upon this point, 
the rule to be applied is that alx>ve indicated.

But, assuming the effect of article 1152 C.C. is to make tin- 
assessment Me at the momlx-r’s domicile, the failure to de
mand payment there is not in itself sufficient to excuse the failure 
to pay. Article 1164 C.C. seems conclusive upon that point; 
and the evidence, unfortunately, does not bring the appellants 
within the protection of that article.

I come now to the second ground, which is that, for certain 
reasons, the appellants are precluded from alleging Clark- > 
non-performance of the conditions of his contract. Bef«in
stating the facts upon which the respondents rely in support of 
this contention it would Ik* convenient first to refer to sec. 115 of 
the constitution. That section is as follows:—

It shall be the duty of each Subordinate Lodge to make a monthly 
report to (irand Lodge, which report shall he closed on the last day of - h 
month, signed by the Financier and Recorder, and at once sent to die 
(irand Recorder.

This report shall be in the form provided by Grand Lodge, and c< -in 
the information thereby demanded.

26
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Should said report fail to reach the Grand Recorder on the fifteenth day CAN.
of any month, it shall be his duty to call upon the Recorder of each delta- ^7
quent Lodge, by telegram or otherwise, to forward said report forthwith.
In months in which no assessment is called, a report shall he made as if
there were an assessment, except that the blank for current assessments Hoyai
shall not be filled. Gvabdiaxn

This section was construed, not unnaturally I think, indeed, Clarke.
it is probably the proper construction of it—as giving to the i>Uit..i

officials of the subordinate lodge a delay of fifteen days to make 
up and forward the report referred to. The forms provided for 
by the ( Irand Lodge referred to in the section called for a statement 
of the assessments paid for the month to which the report related,
by the members of the lodge, and of the names of the members 
suspended for non-payment. By sec. Ititi (c) it was the duty of 
the financier of the subordinate lodge to notify the ( irand Recorder 
of all members who stand suspended on the last day of each 
month. The practice was to treat the report provided for by 
sic. 115 in which this information ought to be contained, as being 
a sufficient notification under sec. 1 lb (c). According to the 
strict letter of these provisions, therefore, members failing to pay 
an assessment due on the first of a given month within the thirty 
days of grace allowed by the rules should be marked suspended in 
the report under sec. 115. On the other hand, the effect of this 
would obviously be in some cases to give rise to what would very 
naturally appear to the officials of such an organization as this 
as quite useless trouble, not only to the officials themselves, but 
to the members, and at the same time involve the members in 
some, it is true, very slight expense. I am dwelling on this 
because it seems to be necessary to consider the practicable 
working of sec. 115 and sec. 106 (c) from the point of view of the 
member and the official of the subordinate lodge in order to 
appreciate the contention I am alxmt to consider.

The constitution requires this report to be made up as of the 
last day of each month. But consider the case of a member 
haxing failed to pay during the given month his assessment for 
that month, but paying it a day or two after the end of the month 
to the financier. What is the position of that member? During 
the period which elapsed after the expiration of thirty days from 
the first day of the month when his assessment became due and the 
«lay on which the assessment was paid to the financier the member
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was, according to the provisions of secs. 98 and 107, suspended. 
If he died during that period (on this point sec. 107 is m,,~t 
explicit) no rights could arise under his beneficiary certifie.! v 
But, if living, on payment at any time within thirty days .•iii-t 
the date on which the suspension accrued he became by \ in in- 
of the payment ipso facto restored to his status as a menu - r 
That is the construction and effect attributed to sec. 107 b\ the 
Grand Lodge, and that, in my view, is the proper construe! ion 
of that section. The requirement that the member who c 
become suspended “shall pay all assessments that have I-<n 
made during that time” has been construed, and, in my judgment, 
rightly construed, as requiring the payment of such assessments 
in accordance with the provisions of the constitution, viz., within 
the period of grace allowed; and it follows that where the mem her 
pays prior to the expiration of the thirty days following the 
accrual of the suspension he is ' to pay the assessment in
respect of which he has made default and that assessment only, 
in order to obtain re-instatement. Section 107 requires that 
where the conditions of re-instatement have been satisfied, wlm h 
in the case we are considering are limited to the payment of the 
overdue assessment, the fact of the reinstatement is to be re
ported to the next meeting of the lodge, but this declaration i~ 
added : “Such report. however, is not to be a condition precedent 
to the reinstatement.”

Such, then, being the position of a member who, having failed 
to pay his assessment within the month for which it is levied, pays 
it within the first few days of the next month and, thereby, 
recovers his status as a member of the order in good standing and 
bec< mes reinvested with the rights under his beneficiary certificate 
which had suffered a temporary lapse during the period of simpeii- 
sion, one understands how the inutility of reporting such a mendier 
as suspended would impress itself upon the financier and recorder 
of his lodge. The reporting him as suspended would neccsi’ate 
a formal notice by the Grand Recorder under sec. 106 and the 
entry of the suspension in the records of the Grand Lodg< in
payment of a small fine by the defaulting member, and ild 
involve, it may be, some discredit for the lodge itself.

The result was that a practice appears to have grown up, 
certainly in Columbus Lodge, and probably this practice was

45
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general, of not reporting as suspended members who paid their 
assessments at any time before the report was sent forward under 
sic. lb"); and this practice, while irregular and involving a viola
tion of sec. 115, could not, in itself, prejudicially affect the rights 
of tlx- ( irand Lodge, vis-à-vis the holders of beneficiary certificates, 
provided the provisions of sec. 107 were observed and no assess
ment was received on behalf of a defaulting member who had 
died while under suspension.

ll is this practice which is in the main relied upon as constitut
ing the foundation of the respondents’ contention that the appel
lants are precluded from setting up Clarke's default.

The contention is put in two ways: First, it is said that the 
provisions of the constitution quoted above became superseded 
by a practice or custom which extended the period of grace from 
thirty days to the date not later than the fifteenth of the month 
following the making of the assessment when it became necessary 
for the officers of the subordinate lodge to forward their report 
in time to reach the Grand Recorder by the fifteenth of that 
month. Secondly, it is said that, in effect, by this practice mem
bers were treated as being in good standing so long as their assess
ments were paid in time to be forwarded with the monthly report, 
and that the practice was known and acquiesced in by the Grand 
Lodge, and that this acquiescence precludes the Grand Lodge 
from asserting that Clarke was not in good standing at the time 
of his death.

Before analysing this contention I should summarize the feat
ures of the evidence bearing upon it which must be kept in view. 
There is no evidence that, except in Clarke’s case, an assessment 
was ever accepted by any financier of a subordinate lodge on behalf 
of a member who had died while under suspension. Leroux, the 
financier of Columbus Lodge, says that he had never done so. 
And the effect of the evidence seems to be that if such a thing 
had occurred it had not come to the knowledge of the officials of 
tin Grand Lodge. Then it is not denied that in each month 
in which an assessment was levied a notice was sent through the 
official organ of the Grand Lodge, the newspaper “Protector,” 
in tin- form of a notice for August quoted above in full—a notice 
specially emphasizing the consequences of failing to pay within 
the month, and quoting verbatim the sec. 97 in which these
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consequences ure declared. This notice was mailed to e\.*ry 
member as required by the rules, and by the great majorii \ of 
members, no doubt, was received. In the ease of Colun 11 ms 
Lodge, it appears to have been a common thing for member to 
delay the payment of their assessments until after the expirai urn 
of* the month, but it was by no means universal. Columbus 
Lodge seems to have been in a state of disorganization for a mm ' ■ r 
of years ; Leroux states that for four years there had not be. u « 
meeting of the Lodge. As to the other lodges, there is real I • no 
evidence to justify the inference that there was any gen. nil 
practice of delaying the ~ assessments beyond the ime
allowed by the rules. Patterson, the Grand Recorder, sax~ t!mt 

he had his suspicions that assessments were received after expira
tion of the days of grace, and forwarded without any rep. ; of 
the default. But he denies any knowledge of such cases, nul 
according to his statement, at all events, his evident belief ; .t 
such cases did exist was s' an inference founded upon ilic 

s, and the fact that the reports were sometimes 
delayed beyond the fifteenth. Brady, the Grand Master Work
man, denied any knowledge of any such practice, although lie 
too had his suspicions.

There is, however, no evidence and there appear to be no 
facts upon which an inference could properly be based that 
linquent members who allowed themselves the indulgence of i ug 
into default were under any delusion as to the provisions tin 
constitution applicable to such a case, or as to the nature . tlu- 
risk they were running. Larkin, who was called as a \\ it 
on behalf of the respondents, and says he considered hiinselt in 
good standing if he paid before the forwarding of the m< hlx 
report, admits that he was acquainted with the provisions . the 
constitution, requiring payment before the thirtieth of the n itli. 
The members who indulged in this practice seem to havi < n 
aware of the importance of concealing the facts from the olli- il- 
of the Grand Lodge. In Columbus Lodge the pass books tin 
members in which the financier receipted the payment tin- 
assessments did not shew the date of payment, but on lx the 
month to which the assessment was attributed. In lodg- in 
which the practice was to give the date of payment the n ipts 
in such cases were antedated. The friends who paid Clarke's
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assessment were evidently impressed with the necessity of doing 
>,i :ii tlx- earliest moment; obviously they did not entertain the 
i.li i that Clarke was legally entitled to postpone payment until 
the report was forwarded. It is nowhere suggested that any act 
of the Grand Lodge or of any of its officials or any of its records 
or any communication made or published under its authority 
had justified or created in any way a belief amongst tlx- members 
that sees. 98 and 107 were no longer in force or that the provisions 
of tin- constitution were in any respect other than those which 
are now produced in this litigation. On the contrary, the monthly 
notice, as 1 have already mentioned, pointedly called the attention 
of members to the terms of sec. 98 ami the effect of non-compliance 
with them.

Now, it is a term of every beneficiary certificate that tlx- mem- 
her 'hall observe the conditions of the by-laws and constitution 
and amendments thereof. Among these are, of course, the rules 
prescrilted (articles 78-110) for the collection, management and 
disbursement of the Ix-nefieiary fund, and in particular, tlx- rules 
governing rights of the Grand Lodge in the levying of assessments 
and tlx- consequences of non-payment.

While each mendier is bound by these rules himself, he is 
entitled to have them observed by others, that is to say, by the 
members in their dealings with the Grand Lodge and by the Grand 
Lodge in dealings with members.

Article 2. “The constitution” . . . shall govern this 
Grand Lodge and “the subordinate lodges and all members of 
the order”; and the rules just referred to “are prescribed” 
in the words of article 79 “for the government of this ( irand Lodge 
Ix-neticiary jurisdiction.” These rules, in a word, constitute, 
in effect, a single contract to which the Grand Lodge and all 
benefit iary members are for the time being parties. It follows, 
of course, that they cannot be altered except in accordance with 
some provision of the constitution, i.e., the contract itself or by 
tlx- consent of all parties.

Tlx- constitution makes provision for amendment by the Grand 
I "due by a two-thirds vote after certain notices have been given. 
The i Irand Master Workman has power to grant dispensations 
not inconsistent uith the constitution, and the Grand Lodge may
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adopt standing regulations not inconsistent with the constitution 
for the purpose of carrying the same into effect.

But it is clear enough that the Grand Lodge would have n<> 
authority, except by means of an amendment of the constitution, 
to change the provisions of articles 07, 08, 100, 100 and Ki7, 
already quoted, providing ipso facto suspension of members who 
fail to pay their assessments within the thirty days of grace 
provided for. An express resolution to that effect would, in it-e|f, 
be inoperative.

And still less would the Grand Lodge have power to provide 
for the exemption of particular members or particular lodges 
from these provisions for giving, for example, to the member* of 
some " " s forty-five days of grace instead of thirty days, the 
period allowed the other members. Equality is the fundamental 
principle of every such constitution as this.

There could, therefore, be no such thing as an amendment 
of these rules by the operation of “custom.” It is conceivable 
that a practice might become established by the acquiescence of 
every member of the order the validity of which everybody would 
be estopped from disputing; but that would be a very difficult < :i*<? 
to where new members are constantly being added.
No such case is suggested here.

Almost as difficult would it be to make out that the (band 
Lodge is by reason of some practice precluded from setting up 
the provisions of these rules, for example, secs. 98 and 107.

Any such contention when analysed must come to this that 
the Grand Lodge in permitting the practice relied upon had led 
the members to believe that these provisions would not be enforced 
and that the Courts would compel the Grand Lodge to give < licet 
to this expectation in favour of members acting upon it in good 
faith. In the ease of the specific provisions now under considera
tion, the contention being that in permitting the particular prac
tice already described, the Grand Lodge encouraged the members 
of Columbus Lodge to act upon the assumption that these sections 
in so far as they provide for suspension or non-payment within 
the prescribed delay, would not be enforced provided the monthly 
assessments were paid in time to be forwarded to the Grand Lodge 
on the 15th of the month following that in which they became due. 
But the Grand Lodge having no authority to exempt lodges or
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members by exprès* declaration from eomplianee with these 
provisions of the constitution, it seems obvious that it could not so 
do by mere acquiescence in a course of conduct. Such a course of 
conduct, so long as there should be memlters entitled to insist 
upon the provisions of the constitution being observed, could not 
prevent the Grand Lodge insisting upon compliance with the pro
visions of the constitution.

Then a decisive answer to this argument on behalf of the re
spondent appears to 1m* this, viz., that no member or person seeking 
to enforce rights under a beneficiary certificate can be heard to 
say that he did not know the provisions of the constitution which 
are made part of his contract. I exclude, of course, eases in which 
a member has been misinformed as, for example, of some amend
ment of the ( through some communication made
by some official or agency under the proper authority of the 
( irand Lodge or by means of some error in the record of the ( irand 
Lodge itself. Knowing the rules as to the payment of assessments 
and the consequences of non-payment as prescribed by the rules, 
and knowing that the Grand Lodge has no authority to exempt 
lodges and members from the observance of these rules or from 
the consequences of non-observance, it must be taken that when 
lie. alone or in concert with others, departs from them he docs so 
at the risk of having to suffer the consequences pointed out by the 
constitution.

CAN.

S.C.
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Coming to the ease at bar, in ion to the knowledge of the 
rules which must In* imputed to Clarke there are the circumstances 
mentioned above—the monthly notice, in view of the terms of 
which it is impossible to suppose that there could have been any
thing like a general belief in the order that the provisions of 
sees. PH and 107 would not Ik* enforced, the fact that there is no 
evidence of a single instance in which a defaulting member, dying 
while in default within the meaning of sees. OH and 107, was recog
nized as having died in good standing, the fact that the conclusive 
proof that no such case had occurred in the history of Columbus 
Lodge, at all events since the year 1903, that the practice, even 
such as it was, was obviously a clandestine practice—it seems im
possible to conclude as a fact that members generally were really 
misled into a belief that they could fall into a default without 
suffering the consequences |M>intcd out in sees. 08 and 107. What
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they did understand doubtless was this: That they would n< he 
reported to the Grand Recorder as being in default, or as I 
suspended, if they paid their assessments in time to enable • ir 
financier to forward them with his monthly report; and bat 
they would not suffer the inconveniences, whatever they n.ght 
be, arising from being reported as defaulters. But there i no 
solid basis disclosed by the evidence upon which one van iVirly 
found the conclusion that the members of Columbus l,odg< uni 
still less the members of the order generally, did not under~ uni 
that in failing to pay within the prescribed thirty days they . n 
making default within the provisions of the constitution which 
remained in full force. Again, even assuming that then- t i\ 
have been members who in fact were ignorant of the const it u« n 
who never read the notices they received who having before ,« ir 
minds a sort of impression that in order to avoid obviou ml 
immediate inconvenience an assessment must be paid b\ tin- 
fifteenth of each month at the latest and without thinkii of 
ulterior and more serious consequences paid only at tin- i.i-t 
moment—is there anything in the circumstances of the i.-e 
which can fairly be said, on legal principles, to cast upon the 1 ml 
Lodge the responsibility for such ignorance and neglect? I'lic 
answer, it seems to me, must be in the negative if only for the 
simple reason that the whole pith of the complaint agaiiet the 
Grand Lodge rests upon the members’ supposed ignorance of the 
provisions of the constitution. Take away this suppositi- n «if 
ignorance and there is nothing left. The Grand Lodge cam U 
responsible for that, as I have already said, for the reason il it a 
person who enters into a contract such as that expressed in tln>e 
beneficiary certificates, and constitutional rules and b\ us, 

cannot excuse himself from non-performance of conditions « the 
ground that he does not know the provisions of his com cu t. 

It is his duty to know them. He must be held to know " mi. 
It is impossible to work out such a system as this upon any her 
principle. Then again, assuming ignorance in fact, on hat 
ground is the Grand Lodge to be held responsible for it? Tl • is 
nothing in the circumstances of this case to shew that the of! ; ils 
of the Grand Lodge had reason to suspect any general igie nee 
of the provisions in question. As I have already said, the cm nee 
shews, on the contrary, that there was no such ignorance. I ry-
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thing that could reasonably he sugg<isted was being done by the 
(irand bodge to induce memla-rs to pay promptly by keeping 
hvfore their eyes the consequences of default; and the officials 
had, apparently, every reason to believe, what I think was the 
fact, that these provisions wen- generally understood. Default, 
where there was default, they doubtless attributed to reasons 
other than ignorance, Clarke’s ease unfortunately illustrates 
my meaning. He was a persisent defaulter, being recorded again 
and again as suspended, making default no doubt with a full 
knowledge of the consequences. Indeed, then- seems to be grave 
reason to doubt whether, strictly speaking, lie was a member in 
good standing during the month of August. I mention this, of 
course, not for the purpose of insisting upon a point that the ap
pellants have quite properly refused to take, but for the purpose 
of pointing out the difficulty of inferring that Clarke's default 
was due to a lack of appreciation of the consequences of default. 
Leroux's evidence, moreover, shews that, notwithstanding a 
reprimand administered to Columbus bodge for the looseness of 
it> methods, no change has since- taken place, and, notwithstanding 
the position the (irand Lodge- has taken in this litigation, the 
former practice is apparently continuée!.

The-n the re-spondent says that the- practice of the- financier 
in 'ending for her husbanel's assessme-nt on the- fifte-enth of every 
month e-stablisheel a course of business by which the- (irand Lenlge* 
i' bound. Now, first, it is perfectly e-le-ar that neither the- financier 
nor ( olumbus benlge had any authority to exempt ( 'larke- from the 
eiperatiein of se-cs. 98 anel 107, yet the- contcntiem must come to 
thk if it is to have any force, that the financier by his conduct 
had re-lieved Clarke from the- operation of those provisions of the 
e-emstitution. The cemtentiem appears to assume that the financier 
having no ae-tual authority, hael ostensible authority to bind the 
Crane! beielge- by such a course of coneiuct. The argument seems 
to Ik- that the- (iranel benlge must have hael notice through the 
finane-ier of what was geiing on anel receiving the- assessment, with 
ih'tice of the facts, ratifieel the acts of the- financier. The conten- 
tion. unfortunately, is compouneleel of fallacies, even leaving aside 
the fatal objections that the (iranel Loelge itself had no authority 
under the constitution to exempt Clarke from these provisions 
exce-pt by ameneling the constitution.
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Again, as Clarke was entitled to pay the financier when he -lid 
pay and to he treated thereafter as a member in good standing 
notwithstanding any pre-existing suspension, the acceptance of

(diawntlng)
the assessment ratified nothing. The receipt by the financier 
must lie presumed to he a rightful one, not a receipt in violation 
of the constitution. And, still again, the reasonable explanation 
of the financier's conduct, considered as a matter of fact, in sending 
his messenger to collect Clarke’s assessment, is that he did it out 
of kindness for Clarke, who, unfortunately, seems to have ha-l a 
very hard struggle to keep up his payments. It is not good puli. \ 
to interpret such kindly acts of indulgence as establishing a cour-c 
of business, in breach of the duty of the agents doing them, m 
it is quite clear that such is the proper construction of them. It 
has been pointed out again and again that such extreme inter
pretations have a tendency to compel people to stand on their 
strict rights for their own protection rather than follow the mure 
natural human kindly way, and for that reason they should hr 
avoided except where there are really solid grounds for them. In 
this case the evidence utterly fails to begin to make a case shewing 
that Clarke was misled by the kindness of the financier.

What 1 have already said will make it clear that, apart 11 in 
numerous other grounds of distinction which become1 obvious u In n 
one keeps the facts of this case in view, the cases cited, of which 
Wing v. Harvey, û I)e(i. M. & (i. 265, 43 Eng. Rep. 872, is perhaps 
the type, can have no bearing upon any question before u> on 
this appeal, for this short reason: That, as the member is con
clusively presumed to know the limits of the authority of the ( band 
Lodge, the subordinate lodges and the officials of each (which arc 
defined specifically and exhaustively by the constitution m«l 
by-laws), the ostensible authority of the officials cannot for n\ 
relevant purpose be of wider scope than the actual authoritx

Anolin, J.:— I concur in the dismissal of this appeal. 1 In- 
evidence establishes that the financier of Columbus Lodgt m 
which the deceased ( larkc belonged, was in the habit of colin m 
assessments from members, including Clarke, at their reside >
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after tin* iwriod of thirty days during which, under the by-laws ÇAN.
of the society, they might pay without incurring suspension, had s c.
expired, i.e., he collected up to the 15th day of the month following 
that on the first of which the assessment became due. It was then Uoyai 

that the financier was required to make his return to the Grand ('1 A*j,IANS 
Lodge. His custom was, to return, on the 15th day of the follow- Vi.akkk 

ing month, the moneys so collected after the expiry of the month Xn„|jn , 
in which they were payable as assessments paid in the ordinary 
course and not as moneys received from sus|>ended memhers.
This practice had continued for at least five years before Clarke’s 
death. It appears to have prevailed also in other lodges. The 
learned trial Judge drew the inference from the evidence that the 
Grand Lodge officials were aware of what was going on. That 
inference has been accepted by the Court of Appeal and I am not 
prepared to hold that it is erroneous.

I’pon this state of facts it has lx*en held by the provincial 
Courts that the provision for forfeiture for non-payment of the 
a'-vssments during the month in which they were levied was 
waived and that the time for payment was extended at least 
until the 15th day of the following month prior to which payment 
might be made without sus))ension being incurred.

The deceased died on the 7th of September leaving his August 
assessment unpaid. It was paid on the following day. 1 accept 
the conclusion reached in the provincial Courts that the practice 
above stated, known to the officials of the Grand Lodge and not 
repudiated by them, constituted a waiver of the provision for 
forfeiture which the defendants invoke. The assessment was 
not in default, and Clarke had not incurred suspension at the time 
of his death. At least the defendants are estopped from contend
ing that he had. To the authorities cited in the judgments of 
Mr. Justice Dunlop and Mr. Justice Cross I would merely add a 
reference to Huckltec v. The United States Insurance and Trust 
Co., |S Barb. 541, at p. 544; Insurance Co. v. H olff, 05 V.S.R.
321». at p. 333; and Hedmond v. Canadian Mutual Aid Association,
IN Ont. App. It. 335, at pp. 341-342. The course of dealing by 
the society with Clarke was such, in my opinion, as to induce his 
failure to make payment within the thirty days prescrilied by 
tin* by-laws and it would operate as a fraud upon his representa
tions if the society were now “allowed to disavow its conduct 
and enforce the condition.”
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Neither can I see any distinction in principle, such as has I , t, 
suggested, between mutual-benefit insurance societies and j< . 
stock insurance companies in regard to the effect of the com t 
of high officials in creating a waiver or estoppel. In the man 
ment of its business these officials in the case of mutual hei tit 
societies represent the members of the society, who are its ov : *
and presumably have entrusted the management of its at r< 
to such officials because they repose confidence in them, quin is 
much as the directors and high office holders in the joint->i k 
company represent its owners, the shareholders. Sharelml-, i> 
and participating |M>Iicy-holders in the latter are quite as n :i 
interested in the strict observance of provisions respecting - 
fciturcs and lapses as tin* members of the former. The >li 
holders and participating policy-holders in the joint-stock <■ - 
pany reap the lienefit of forfeitures and lapses in the font f 
profits. Members of the mutual lienefit society reap a k« 
advantage in reduction of assessments either in number or am< • - 
In either case the management of the business is entrusts I to 
officials who art its representatives and agents. With them 
insured must deal. I cannot see that it makes any diffen 
whether the < ions of the risk arc expressed in the conti t 
of insurance itself or are contained in a constitution or by-law n« 
corporated with the contract. Conduct of officials which will 
render it inequitable for the insurer to set up a condition enta ng 
forfeiture in the one case will be equally effective in the otln-i 

Another answer made by the plaintiffs to the claim of fort- in 
is that, according to the civil law of the Province of Quebec, w n 
the contract in question was made and the insured lived, in • 
absence of a contrar> * ion—the policy <1 nm
the creditor must seek his debtor. The financier of Colum i< 
Lodge had by his practice recognized this rule as " ahl« in 
the insurance contract sued upon. His custom was to go hin- If 
or to send some person to collect the assessments from the as>tn I 
He had not demanded the August assessment. Therefor* it 
is , the assured was not in default when he died. I In
not wish to be understood ns rejecting this answer of the respn I- 
ents. Finding the ground first stated sufficient for the dispo-i a 
of the uppenl, it is unnecessary for me to deal with this fur ! • r 
contention.
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Brodeur, J.:—1 agree* that this appeal should he dismissed 
for the reasons given by the Chief Justice.

Ai>i)cal dismissed.

CAN.
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LAPOINTE v. MESSIER.

.'•.-/mimic Court of Camilla. Sir Charles Fitzpatrick. ('.J., Idinylon, huff.
I nglin, ami Brodeur, ././. February II. Ill 14.

1. ( OXTBACTN (linen—204)—I’KIVATK INTEREST Ol IM III lc oHUI.ll
Contract for a municipal work.

A contractor with a municipality who had entered into an arrange
ment with the mayor whereby the latter was to receive from him a 
In.mis for linaneial assistance personally given by the mayor in carrying 
out the work contracted for, under circumstances which gave the mayor 
an interest in the contract incompatible with his ollicial duty and in x iu 
lation of the statute AS Viet. (Que.) eh. 42. secs. 1 and 2. is not entitled 
to retain the illegal Ihiiiiis money out of proceeds of the contract com
ing to his hands; the contractor may recover same either as money had 
and received to his use or under the statute 5H Viet. (Que.l, eh. 42. 
see. II.

2. Contracts (* VI A—111)—Public policy—Municipal officer— I’ri
vati interest.

I'mler article 1180 of the Civil Code (Que.l. which declares that a 
contract without consideration or with an unlawful consideration has 
no elfect. money paid upon a contract which is merely illicit or con 
Iran to public policy and not in sc immoral or criminal, is recoverable.

\l'onsunicrs' Corda y c Co. \. Connolly. 31 Can. S.C.It. 241. applied.]

CAN.

s. c.
11)14

Appeal from the judgment of tin* Court of King’s Bench, Statement 
appeal Hide, by which the judgment of Brimeau, J., in the 
Superior Court for the District of Montreal was varied.

The appeal wan allowed.

sir Auguste Angers, K.C.. and .1. E. deLorimit r, K.C.. for 
the appellant.

/•'. C. Smithf K.C., and It. Monty, K.C.. for the respondent.

Fitzpatrick, C.J. :—This is an appeal from a judgment of Fitzpatrick, c.j. 
llii Court of King’s Bench of Queliec varying a judgment of the 
Superior Court which had maintained the plaintiff’s action.

That action was brought to recover from the defendant a 
sum of money alleged to he illegally retained by him out of a 
lui ■ r sum received from the plaintiff. The facts are susceptible 
of simple statement and the differences in the versions given by 
111* parties of the circumstances out of which this suit arose are
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CAN. per hups more apparent than real. Where they differ, the n
s. c. Judge says that he accepts in preference the plaintiff's story 
11,11 The undisputed facts are: In the year 1907, the defendant

Lapoimk was mayor of the municipality of the village of Deliorimicr, ;m I 
Mi ssii R 1,1 t*l(‘ month of September of that year the plaintiff was award. I 

---- a contract for the building of sewers in some of the in.m,
O.J.

streets of the village. The terms of the contract are fully vt 
out in notarial deeds executed oil the 2tith of the same month 

At that time the parties were apparently strangers t<* 
another. On or about the 26th of October following, the plain
tiff applied to the defendant for assistance to vna
him to carry on his work, and it is admitted that without tint 
assistance the contract could probably not have been execut'd 
There is some dispute as to what occurred at the lime and n • 
trial Judge apparently believes the plaintiff, but, so far a* i 
issue to be determined on this appeal is concerned, it is nut 
material to say more than this. The parties after some ncguti. 
fions agreed that the defendant would assist the 
obtain the advances he required in consideration of the paym. m 
of a bonus of $3,000 for which a promissory note was then 
given. The contract was proceeded with vigorously, the ! 
fendant made the necessary advances amounting in all tn 
$12,201.30 and the work was completed in the summer of 19i»\ 
the defendant being still in office as mayor of the municipality. 
Notwithstanding the provision in the agreement that the mu 
tract price was to be paid in five equal annual instalments, ti 
first falling due one year after the works were completed ami 
accepted, on August 15, 1908, a promissory note, payable at -ix 
months, was given for the total value of the work done. Tin- 
corporation gave the note to the contractor on his undertaking 
renew at maturity, but he indorsed it over at once to Me» r. 
the mayor. No importance seems to have been attached bel \ 
to this serious departure from a term evidently inserted in 11n- 
agreement for the protection of the municipality. It was quit 
in the interest of the mayor, creditor of the contractor, that tIn
contract price should be paid at once, and evidently his interest 
prevailed against that of the ratepayers which he was supp<> I 
to protect.

1880
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There is some dispute as to what oeetirred at tin- time the CAN- 
note was given to the mayor. The plaintiff says that it was given s c.
hs nMtral iccurity for his then existing indebtedness, the de- IB14
fendant is assumed below to have said that it was ill pay mi nt of I.aiiu vn:
that indebtedness. What lie really says is at page 2(1 of tile ease.
The trial Judge believes the plaintiff.

l-itilwtrick. C.i
B<. this as it may, the defendant refused at the time, under 

onv pretext or another, to aceount to the plaintiff for the note 
Hgaiust which he, the defendant, had obtained an advance of 
*17.797.95 from the bank, i.r., to the extent of Iun own claim for 
advances, commission and interest. There is some dispute here 
as to whether the note was discounted or merely given to the 
hank as collateral security for an advance then made. The de
fendant says in his examination on discovery:—

I 1$. Monsieur Lapointe aurait voulu avoir la différence H j«* lui ai dit: 
s, je ne peux pas l’escompter je ne |Miurrai pas vous donner la différence 
maintenant.

•Jo. g. Vous lie lui avez pas crédité ce billet ft son compte?
I!. .le l'ai crédité le montant de $I7.6U7.M par le billet de la Corpora* 

timi. ilu moment <|ue je l'eus escompté.

40. R. .le ne |Hitivais pas lui créditer si je ne l’avais pas en mains.

Again. I do not think, in my view of the case, that the dif
ference is important ; the result was that the plaintiff took out 
of the advances made by the bank on the note of the municipality 
the amount of his claim against the plaintiff including the bonus 
of *:i,0U0 which is in dispute here.

On these facts two questions arise: Was the promissory note 
for *d,000 given for an illegal consideration, and if so. is the 
defendant entitled to retain that sum out of th • proceeds of the 
note given by the municipality in payment of the work done 
umlcr contract ?

I am quite satisfied that although there was no concert be
tween the parties at the time the contract was awarded, the plain
tiff’s subsequent undertaking to pay a bonus of $3,000 for the 
advances which the defendant undertook to make was. in the cir
cumstances. within the mischief of the Act hereafter cited and 
come within the words of the enactment, because it gave the
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mayor an interest in tin* contract which made him liable to 
penalty prescribed by 58 Viet., ell. 42. sec. 2, which reads :

Any mem Iter of u mimivipiil cmmeil who knowingly during the exi-i 
of his mandate lias or luul. directly or indirectly, through a partie- ? 
partners, or through the agency of any other person, any interest, 
mission or percentage (in a contract) with the municipal council of u i 
lie is a partner, or knowingly during the existence of his mandate h i 
had derived any pecuniary remuneration from any contract for v 
performed or to lie performed, shall, upon a judgment obtained again-.! 
under this Act, In* declared disipinlilied from holding any publie oilie n 
the said council or under the control thereof for the space of live \r,i-

What is an interest sufficient to disqualify? See cases 
leeted in 111 Halsbury, Laws of England, No. 027, p. 304. . ^. 
Miles v. Mi llinaUli (1883), 8 App. Cas. 120; Mayor of Sal; / 
v. L< in /•, 11801] 1 (^.B. 108; Xorton v. Taylor, 75 L.d.l’.f 
lie Campbell, 11911J 2 K.B. 992, at p. 997; Buryrss v. Cl 
14 (j.B.l). 735; llunninijs v. Williamson, 11 Q.B.D. 533.

1 have looked at the ease of Le Feuvre v. Lankester, 3 E. A I! 
530, Ils Eng. R. 1241. much relied upon at the argument ;i I 
if still binding as an authority, it can be distinguished from i* 
case. There the defendant sold the contractor certain ironu k 
which was used in carrying out the contract. No attempt ,s 
made to shew fraud or any interest which would affect the pt 
of the goods or the manner in which they were to be paid 
Here the bonus of $3,000 was to be paid at the expiration of 
contract out of the profits, which the contractor expected to 
make, and the defendant admits that if the contract was unpi 
able, he stood a chance to lose not only his bonus, but also s 
advances. So that, if we take the view which is most favour 
able to the defendant, there is no doubt that by reason of t t 
agreement lie had a pecuniary interest in the result of the 
tract and lie was, therefore, in a position where lie hud m 
sa ri ly to choose between that interest and his duty towards tin 
municipality. 1 entirely agree with what is said by Arm I, 
Law of Municipal Corporations, pp. 2ti, 27. The members of a 
council should have no interest to bias their judgments in 
eiding what is for tin* public good. Members of a town cou I 
should be advised to keep themselves absolutely free from 
possibility of any imputation in this respect.
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This case affords a striking illustration of the ueeessity of 
strictly interpreting the section above quoted. As evidence, l 
tvtVr again to the way the interests of the municipality were, 
to say the least, put in jeopardy by the payment of the contract 
price before the time fixed to ascertain if the work had been 

satisfactorily executed.
As to the second question—the right to recover—it has been 

argued that the old Homan maxim nemo auditin' propriam turpi- 
I 'Iinnn altigant applies, and much reliance is placed, and very 
properly so, upon the opinion of Pothier, Obligations, No. 45. 
lint it must not be overlooked that the legislature had the opin
ion of Pothier brought to its notice when the Civil Voile was 
enacted and that opinion was deliberately departed from. If 
tin undertaking to pay a bonus gave the mayor an interest in 
tin- contract, then the statute makes that undertaking unlawful 
,'iiul the payment was without consideration. The light, there
fore. to recover exists. There was no debt ami the defendant re
ceived a sum that was not due him. (See arts. 1047-1048 and 
114ii t Neither was there a natural obligation, l Hi Laurent

CAN.

8. C. 
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hit ; Marcadé 4, p. 300.)
It is quite evident here that the defendant took an unfair ad

vantage of the financial necessities of the plaintiff, ami the 
lath r cannot be said to have been a party to the illicit agree
ment. 11 is promise to pay the bonus was not made to give the 
defendant an interest in the contract, although that was the 
effect of it, and as Planiol puts it, vol. 2, No. 840:—

I! •.••mille que cette action (en répétition) devrait toujours être accordée.
l'obligation illicite ou immorale eut condamnée pur le droit, il importe 

l créancier ne soit jamais autorisé a conserver ce qu'il a reçu, quand 
iiviir s'est volontairement acquitté; lui laisser l'argent en privant le 
ur de son action en répétition, ce serait donner rffrf à mi acte illicite, 

1 • i ire nient â l'article 1131 «pii dit que ces obligations n'en doivent pro
duit ■ aucun.

It would be a curious result, if, under the statute, a hrilter 
could withhold from the bribee in a case like this the money 
paid when an innocent party would be obliged to suffer his loss.

It is said in the rt ’s factum that Consumers' i'ord-
n‘i> ( ", v. CunnoUy, 31 Van. S.V.R. 244, decided in this Vourt, 
i* bused upon modern French jurisprudence, but that is not

51
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6(i8; S.V. 44, 1, 584; S.V. 90, 2, 97 ; Meynial s note and .Mar- ! . 
vol. 4, at page 399), and to-day it is universally admitted that

Fits patriok,C.J they do not apply where the obligation is based on an illicit as 

distinguished from an immoral, cause. (Vide Fuzier-llern m. 
vo. “Paiement,” No. 451. All the cases on this subject arc 
collected in “La Revue Trimestrielle,” 1913, at page 553 it , 

The appeal should he allowed with costs.

Idlngton, J. loi no ton, J. : Whilst respondent was mayor of DeLorinu r, 

a municipal corporation, appellant tendered for the work ..f 
constructing some sewers and his tender was accepted and cm- 

tract let accordingly.
It seems the appellant, who was not a man of much financial 

substance, then applied to respondent to finance him through : In
exécution of these works.

There were proposals and counter proposals between tln-.sv 
men, which ended by appellant giving respondent his promis 
■ory note for three thousand dollars, which is the note referred 
to in the following receipt given by respondent :

Montréal. 26 Oct, IU07.
H'\u ci- jour «le M. M. Lapointe un lui let A trois mois pour \• 11 r 

reçu il eut entendu que le dit billet sera renouvable jusqu'A la lin «les 
travaux comprenant les canaux des rues Chabot, Simard et Gilford.

Ce billet est renouvable sans intérêt.
C. Mkhnikk

Seeing that tin* total amount earned under said contract 

and owing by the corporation in respect of these works uli-n 
finished was the sum of twenty-two thousand seven hundred 

and twenty dollars and fifty cents (♦22,720.60), for which the 
corporation gave its promissory note, on July 18. 1908, and 
that the entire advances of the respondent to the appellant be
tween the dates of his getting the remarkable document al-we 
quoted and the acquisition of this promissory note of tin- cor
poration was never more than nine thousand four hundred <! 
fifty-nine dollars and twenty cents ($9,459.20), one is surprised 
at the audacity which can claim that the transaction truly rrpre-
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sciitK interest or compensation of that sort for making such 
in I unices «ml means nothing else.

The appellant says that the respondent prof erred a partner
ship in the contract on the basis of sharing equally in the profits, 
that he (appellant) did not assent, hut. after several interviews 
that the respondent preferred it should he put in the shape of 
giving him the promise above set forth of three thousand dollars, 
and that when lie discounted the corporation's note or renewal 
thereof (broken into four notes spread over a term of years) 
and wanted him to settle up, lie claimed two thousand dollars in 
addition to this three thousand dollars, besides an item of three 
hundred and ninety-six dollars and sixty-five cents, for interest, 
which together would so closely represent the half of the actual 
profits admittedly made on this small contract, that I think 
it unite clear the respondent never let the proposal of partner
ship out of his mind. In truth, 1 infer, he was determined on 
the double advantage of securing at least three thousand dollars 
mill, if the results should so turn out that lie would tiud half 
th< profits to In- still better, to claim that as he did, in the mode 
he did.

The item of three hundred and ninety-six dollars and sixty- 
five cents ($396.65) for interest, the respondent says was in
terest computed up to May 22, 1908, at 7'« or S', on the actual 
advances made up to that date, and in the witness box claimed 
he ought to get interest on later advances, but indicates that was 
overlooked by reason of the disputes that followed.

It all this does not indicate that lie had in mind the idea that 
lie intended to be and was interested in the profits. I am puzzled 
to know what his process of reasoning was.

It is quite clear he claimed he intended he should get five 
thousand dollars over and above the usual bank interest.

If it could not be called anything else, it certainly was a 
lavish commission coming to him out of a transaction in which 
the corporation of which he was mayor was concerned, and, I 
think, unless the statute prohibiting such officers from taking 
commission or other interests on its contracts is to be frittered 
away or repealed by judicial interpretation and const ruction, it 
is a violation thereof.
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CAN. There are, besides the plain import of the transaction, s«-\ i|
s. C. things in the respondents’ evidence, such as his attempt t ,
li>14 present there were two contracts, when clearly only one. het\ n

La points the appellant and the corporation, and the erasure in the re>] m

Meshisb dent’s hooks, which, when taken with his evidence, shew or id
----  to shew a possihlv false and fraudulent purpose on the pai !

the respondent and colour the whole story as against him.
The section 1 of 58 Viet., eh. 42 (Que.), relied upon ,> 

follows:—
I. Any memlier of a mun ici pa I council who knowingly, «lurim ;i„. 

existence of lii* mamlutc. has or hail, directly or imliredly, hit him 
his partner any share or interest in any rontraet or employment wit 
or oil behalf of the council, or who knowingly during the existence of hi. 
date, has or lout thrnuyh himself or his partner or partners, any <••••■
*ioit or interest, directly or indirectly, or who ilericcs any interest 
from any eontrael iritli the corporation or couneil of which he is a in ! 
shall, upon a judgment obtained against him under the provisions 
Act. he declared disqualified from holding' any public oltice in th I 
council or under the control thereof during the space of live years.

Section 2 puts the matter thus:—
-. Any member of a municipal council who knowingly, dm n 

existence of his mandate, has or had, directly or indirectly. th> « 
partner or part nils, or thronyh the nyeney of any other person, am i
commission or percentage (in a contract), with the municipal .............. .
which lie is a member, or knowingly, during the existence of his in i 
has or had derived any pecuniary remuneration from any contract i k 
performed, or to be performed, shall upon a judgment obtained 
him under this Act, be declared disqualified from holding any publ 
in the said council or under the control thereof for the space of fix

I have <|iiolv(l these sections to shew how clear the pin ; "»<* 
of the legislature was to prevent any member of the couneil i mi 
entering into any transaction which should place his p« i mil 
interest in conflict with his duty to the corporation.

From the moment the respondent accepted the «locum I 
have quoted above from a man whose financial position was It
as to induce him to give it, he (respondent) was no loir: il
to sit in council and effectively discharge his duty. Tin* r« 
tive interpretation pressed upon us of this statute is m n 
harmony with the rules laid down in llcydon’s case, 3 H« |- ■ It, 
as applicable to penal as well as other statutes.
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The duty of the Judge relative to statutes and their inter
pretation ean never bo better defined than as expressed therein. 
And. if we are ever tempted by reason of a ease presenting a 
want of “honour among thieves” or sueh like eause. to forget 
this, let us read the rule again.

Then it is argued that the three thousand dollars by dis
counting of the corporation's note or notes were paid and can- 
nnt In- recovered hack.

Mail the parties so proceeded as to bring this about, an argu
able i|iiestion might have been raised. Hut tile best evidence 
they «lid not is that the re» held on to the document
<11loted above ami was driven to a tender thereof in answer to 
the demand of the appellant to settle by paying the balance of 
th- |-r - speeds of the corporation's notes.

Mis rapacity was such that lie insisted on retaining the 
whole live thousaml dollars ami the interest lie claimed ami 
shews how ami what lie thought id' the question of payment. It 
v as still an unsettled thing and so remained, has herein lieeii in 
Mil-stance ami effect claimed by him in his pleadings as his due. 
ni I asserting that as his right he has never so pleaded as to 

i ii'. the question his counsel now seeks to raise as a matter of
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The issue has liccn fought out oil sueh content ions at the 
t r a I and the suggestion now made is tin- thought <d’ tin- able 
un I ingenious counsel, who was not at tin* trial. There is no 
n-oin left for arguing that this is a suit to recover back that 
already paid. If there were 1 should have to consider the effect 
-- Viet. ch. 42, sec. 11, cited in the appellant's factum.

The appeal should be allowed with costs here and in the 
fourt of Appeal and the judgment of the learned trial Judge 
should be restored.

Mi ff, J.:—In September, 1907, the appellant entered into 
a -ntraet for the construction of certain municipal sewers. 
Finding himself unable to obtain the necessary advances from 
his hankers he applied to the defendant for assistanco, who 
agreed to lend his credit in consideration of a bonus of $•'!.<him 
Tl term of the arrangement was evidenced by a promissory

8861
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CAN. note for the sum of $3,000 and a contemporaneous acknowledg- 
S. c. ment in writing by the appellant of the receipt of the note which
1914 was declared to be renewable until the municipal works in ques-

Lapointe tion should he completed.
Mehmeb. The respondent was the mayor of the municipality ami, on 

behalf of the municipality, had executed the contract to which 
the appellant was a party. In August, 1908, the works in ques
tion having been finished, the appellant received from the muni
cipality a promissory note for $22,720.50 (the sum due to him 
under his contract), payable in six months, the understanding 
being that the note was to be renewable at maturity. This pro
missory note, indorsed by the appellant, was delivered to the 
respondent ; and one of the controversies at the trial related, to 
the terms of the arrangement under which that was done. On 
this point it is sufficient for the present to observe that the ap
pellant himself admits that the note of the municipality was 
transferred to the respondent “en garantie of the notes which 
I owed him.”

The respondent discounted the municipality’s note at the 
Merchants Hank. In September, the appellant offered to repay 
the respondent the sums actually advanced by the respondent 
to him, with interest, demanding at the same time the re
turn of the promissory note just referred to. This the re
spondent refused, alleging that he was entitled to retain a sum 
of $17,500 out of the proceeds, offering at the same time fo 
return the difference between that sum and those proceeds. The 
appellant then procured possession of the note by paying the 
amount due upon it at the Merchants Bank; and this action was 
brought to recover the difference between the amount so paid 
and the advances made by the respondent.

The dispute concerns the amount nominally payable in respect 
of the promissory note already referred to by way of bonus. 
The position taken by the appellant is this. He says that this 
note was the outcome of an arrangement which in effect gave to 
the respondent an interest in his contract with the municipality. 
And such an agreement he says is void as offending against 
public policy. The respondent meets this by denying that the
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arrangement gave him any interest in the appellant’s contract 
and by asserting that, in any event, the note was paid and that, 
consequently, the appellant is in the position of being obliged to 
rely upon an agreement which he alleges was unlawful to which 
he himself was a party.

The appellant’s contention is based upon the provisions of 
sections 1 and 2 of 58 Viet., ch. 42 ((jue.), which are as follows:—

CAN.
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1. Any member of a municipal council, wlm knowingly during the cx- 
i'ti-nce of his mandate has or had. directly or indirectly, by himself or 
hi# partner, any share or interest in any contract or employment, with, 
by or on behalf of the council, or who knowingly during the existence of his 
mandate, has or had through himself, or his partner or partners, any com
mission or interest, directly or indirectly, or who derives any interest, in 
or from any contract with the corporation or council of which he is a 
member, shall, upon a judgment obtained against him under the provisions 
of this Act, lx* declared disqualified from holding any piddic office in the 
said council or under the control thereof during the space of five years.

2. Any member of a municipal council, who knowingly during the ex
istence of his mandate has or had, directly or indirectly, through a partner 
or partners, or through the agency of any other person, any interest, com
mission or percentage (in a contract) with the municipal council of which 
lie is a member or knowingly during the existence of any mandate has or 
had derived any pecuniary remuneration from any contract for work per
formed or to be performed, shall, upon a judgment obtained against him 
under this Act. lie declared disqualified from holding any public office in the 
said council or under the control thereof for the space of five years.

There can be no doubt, I think, that it was understood be
tween the appellant and the respondent in September, 1907, that 
the bonus of $3,000 should be paid out of the proceeds of the 
appellant’s contract. Such being the understanding it appears to 
me that the respondent acquired an interest in the contract 
within the meaning of this statute, and that an agreement hav
ing that as its effect and one of its direct objects must, in view' of 
the statute, be held to be an agreement contrary to public policy 
and void as such.

The substantial point in issue appears to be whether or not 
the appellant is precluded from recovering the amount of the 
note in question on the principle that the Court will not assist 
a party to an illegal contract to recover moneys paid or pro
perty delivered under it where, at all events, the illegal purpose 
of the contract has been completely performed.
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The appellant disputes the application of this princip 
first, on the ground that, in the circumstances, there was no p. 
ment. This particular contention, I think, misses the mark.
I have already pointed out the note was delivered by the 
pedant’s own admission to the respondent as collateral seem 
for the promissory notes held by the respondent. It is not s 
gested that any exception of this note of $3,(KM I was made m 
if the arrangement under which the note was given had not In- 
tainted by illegality, it seems indisputable that the respond* 
would have been entitled to retain the note received from i 
municipality until the bonus note had been discharged. Assn 
ing that the respondent committed a wrongful act in negotiati 
the municipality’s note, the appellant would still only be ontii 
to recover, all question of illegality put aside, the damages > 
fered by him which would be measured by the difference hetv 
the value of the municipality’s note and the amount for wlii 
the respondent was entitled to retain it as security. In cit 
view the appellant must impeach the bonus note as given for 
illegal consideration and could, therefore, succeed only throir. 
setting up the illegality of his own contract.

The question comes squarely to be decided whether, arc
ing to the law of Quebec, such an action can succeed on su 
grounds. The respondent’s counsel largely rests upon the d* 
sions of the English Courts, and. since the argument was mail 
devoted to a discussion of these decisions, it is worth while. | 
haps, going through them, although they do not appear to 
to be strictly relevant to the point to lie determined.

In applying the English law it may be observed the s. 
principles apply as if the amount of the bonus note had 1- 
paid in money : Taylor v. Chester, 10 B. & R. 237.

The general rule of the English law is stated in the ,jn 
ment of Lord Mansfield in /1olman v. Johnson, Cowp. 341. ;r 
343, 08 Eng. R. 1121:—

The objection that a contract is immoral or illegal as between |»hn 
and defendant, sounds at all times very ill in the mouth of the defeiv 
It is not for his sake, however, that the* objection is ever allowed, but 
founded in general principles of policy, which defendant has the advan 
of contrary to the real justiee as between him and the plaintiff, by acci 
if I may say so. The principle of public policy is this: rx dolo null-
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iitir actio. No Court will lend its aiil to a man who fournis his cause of 
in iinii upon an immoral or an illegal act. If from the plaintiff's own «.tat 
in» or otherwise the cause of action appears to arise ex turpi eau sit. or the 
transgression of a positive law of the country, there the Court says h • has 
un right to be assisted. It is upon that ground the Court goes; not for 
iln -alee of the defendant, hut liecause they will not lend their aid to such 
a plaintiff. So if the plaint ill' and defendant were to change sides, and the 
.1, fendant was to bring his action against the plaintiff, the latter would 
tin'ii have the advantage of it; for where both are «sjuallv in fault, ftotinr 
, ./ mini it in ilefetulentis.
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There are, however, apparent exceptions to this rule and 
the questio-1 is whether or not the present ease eûmes within any 
of those exceptions. These exceptions have been stated in two 
ti xt-liooks of high repute and in two comparatively recent judg
ments. And before considering the scope of them in their appli
cation to this case it will be convenient to reproduce the pas
sages:—1st, Pollock on Contracts, pages 4<>4, 405:—

Muncy paid or property delivered under an unlawful agreement cannot 
he recovered back, nor the agreement set aside at the suit of either part v - 
nu'*—■ nothing has been done in the execution of the unlawful purpose 
beyond the payment or delivery itself (and the agreement is not positively 
, ■ minai or immoral) ;

Or unless the agreement was made under such circumstances as between 
the parties that, if otherwise lawful, it would I» voidable at the option 
of the party seeking relief.—Note /». This form of expression seems jus I i 
tied by liaise v. Pearl Life Assurance Co.. | 1904] 1 lx.It. ÔÔK.

Or in the ease of an action to set aside the agreement, unless in the 
judgment of the Court the interests of the third persons require that it 
should lie set aside.

Secondly, Anson on Contracts, p. 253-4:—
Hut there are exceptional cases in which a man may be relieved of an 

ilb-gal contract into which he has entered ; eases to which the maxim just 
T" '"! does not apply. They fall into three classes: i I i The contract may 
lie of a kind made illegal by statute in the interests of a particular class of 
pciMins of whom the plaintiff is one; (2) the plaintiff may have liecn in- 
du I to enter into the contract by fraud or strong pressure; (3) no part 
»f i ■ illegal purpose may have been carried into effect, before it is sought 
t " ,-over the money paid or goods delivered in furtherance of it.

The first nf the judgments is in Ktarlnj v. Thomson, 24 
It.I). 742, where Lord Justice Fry says (pp. 745-0) :—

’ that general rule there are undoubtedly several exceptions, or ap
parent exceptions. One of these is the case of oppressor and oppressed, in 
« hcIi case usually the oppressed party may recover the money back from
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tin* opprenttor. In tlint class of cases the «livtimi is not par. and. th 
fore, the maxim does not apply. Again, there are other illegalities u 
arise where a statute has been intended to protect a class of person', 
the person seeking to recover is a member of the protected class. Inst at 
of that description are familiar in the case of contracts void for u- 
under the old statutes, and other instances are to he found in the I. 
under other statutes, which are, I believe, now repealed, such as i 
directed against lottery keepers. In these cases of oppressor and oppi. 
or of a class protected by statute, the one may recover from the othei. 
withstanding that both have been parties to the illegal contract.

I do not think the transaction in question here could 
brought within the exceptions as stated by Lord Justice I- 
Sir Frederick Pollock, or by Sir William Anson. Take first 
judgment of Fry, L.J.

The transaction, as I view it, is not one prohibited In a 

statute passed for the “protection of a class of persons" i 
whom the appellant is one. It is a statute merely intended m 
disqualify from occupying certain positions of trust in rel.it i 
to municipalities, persons who bring themselves within the | 
visions of the Act. The object is to protect the municipali: > 
and the public generally against the evils of corruption u 
municipal office. I do not think there is any ground for sa\ • 

that this statute was passed with the object of protecting 
interests of persons who engage in contracts with munieipaliti ' 
The statute has nothing material to the present purpose in • 
mon with the class of statutes to which Lord Justice Fry ret is 
—to the Vsury Acts and the statutes against lottery-keeper.'.

Then, is this a transaction between “oppressor and op

pressed” as the phrase is used by Lord Justice Fry ? It will 
convenient to expand this phrase a little. Sir William An >n 
puts it in a slightly different way. lie speaks of contracts pn
eu red “by strong pressure.” And Sir Frederick Pollock >n ns 

up the exceptions as consisting of agreements made in “such ir- 
cuinstances as between the parties that, if otherwise lawful, t i.• • \ 
would be voidable at the option of the party seeking relic!'"; 

in other words, all cases in which illegal agreements completely 
executed may bo set aside by a person who is a party to them d 
in the interests of such persons alone are cases in which on 'in
stant ive grounds, independently altogether of illegality.



I'nlfM i*mi Im* intriMliioiil tin* «‘leim'iit uf fraud. <Iiiii*m 
- n mi dill"m*iu*i* in tin* |Hi«ition uf tin* juirtii-s whivli crvatvil
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transaction would In1 voidable by and for tin* benefit of such per
sons according to the general principles of law or according to 
tin* true intendment and effect of the statute which forbids if 
Tin- author cites in support to his proposition the following pas
sa g-* from the judgment of Collins. M.R., in llarsc v. /'# arl Lift 
.Cv |1!MW] 1 K.lt. 558, 563:—

r '‘|i|.r.*4 
liiliicin n

* I.*t i<•ti-liil* In the plaint ill mu an to make it iniquitalil** for tin* defendant -
* - in-i-t mi tin* bargain that tln \ had made with tin* |>laintitf. In* i- in the 
|i .«ition of a |ieiMon who lia- ma le an illegal contract and has su-tained a 
!... in con-i*i|Henee of a misstatement, of law, and nin-t snhmit to that

Whether or not this view of the law on this point be open to 
criticism, it is clear enough, when one comes to consider the de
cisions referred to in the text-books mentioned illustrating tin* 
attitude of the Courts towards such plaintiffs, that one cannot 
bring the present transaction within the class of cases referred 
to by Pry. L..L, as being eases of “oppressor and oppressed" 
or by Sir William A mum as contracts procured “under strong 
pressure.” In lUyncU v. Spri/t. 1 I Ml M. & (1. 660. 42 Png. R. 
Tin. it was held that the champertous agreement was obtained 
by fraud and that alone was sufficient ground for setting it aside. 
In Oslmrm v. Williams, is Yes. 379, 112 Png. R. 360, the Court 
lia.I to consider a transaction between a father and son. the trans
it'd ion itself being unfair and the son being at the time wholly 
within the father’s control. In Atkinson v. Dcnhy, li II. & N. 
77*'. 7 II. & N. 934. the defendant had taken advantage of the 
plaintiff’s situation to force him into an unfair bargain.

There is no evidence in this ease of any such fraud or un
due influence or uneonscieiitious taking advantage of the appel
lant s situation. The appellant had a valuable contract; lie ap
proached the respondent, not as mayor, but as a person of capital 
in a position to assist him. The respondent was able to dictate 
terms iptite independently of his position as mayor, and I think 
there is no adequate ground for holding that in fact the appel
lant was intimidated by the circumstance that the 
held that office. The appellant had not entered upon the per
formance of his contract; if he were unable to get the necessary

38
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assistance to carry it out there is no reason to suppose that 
municipality not have permitted him to

It was suggested that public policy would he better servi .! 
compelling the respondent to refund. That may he so: hut do 
not think the law of England on this subject leaves it to 
Judge or the Court to determine in each particular case wln t r 
or not public policy will be best served by allowing moneys \ I 
or property delivered under an executed contract void is 
against public policy to be recovered back by the party pax 
On the contrary the general principle ot‘ the law is that stated 
Lord Mansfield in the passage quoted above. The person s. 

ing to recover must bring himself within one of the reeogn I 
exceptions to that principle or he must fail. I think in this 
the appellant has not done so. and that if his right to reei 
were to be determined according to the law of England lie . |
not succeed.

• It remains to consider the question whether according lo 
law of the Province of Quebec the appellant i.s precluded ! i 
recovery because of the unlawful character of his agreement with 
Messier.

The present case, 1 think, is not a case of payment of mm 
The affirms that the respondent had no authority
discount the note; and. in view of the conduct of the respun <: 
in the litigation and the discredit cast upon him by tile t 
Judge, the appellant’s story should, 1 think, he accepted. II 
ever, as 1 have already pointed out, the appellant can only m 
out his case by alleging the illegality of his contract and n 
principle he appears to be in the same position as if paya nî 
had been made; and, moreover, as 1 have already said, it was. i 
doubt, understood that the Ixmus was ultimately to lie paid 
of the proceeds of the contract. The general question is dealt \ ill 
wry elaborately in the judgment of the late Mr. Justice Giron id 
in Consumers' Cordage Co. v. Connolly, 31 Can. S.C.R. 244. ;th 
which Mr. Justice Sedgewick and Mr. Justice King concur d. 
The authorities cited appear to shew that according to the m< n 
modern view the effect of sec. 989 of the Civil Code, a plait if 
in the situation of the appellant is entitled to relief on 
ground that the illegal contract being without effect the del* I

8 4631
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;ijit ought not to lie permitted to retain that to which he never CAN> 
h;ni any legal right. S.c.

Although it may be doubtful whether that decision is strictly l!‘14 
iiiihling upon us in view of the subsequent course of the litiga- Lamhnti

t ion. yet I think 1 ought to give effect to the opinion of' the Mess or

ijority of the Court which was not overruled by the .ludieial 
• .mmittce. [89 L.T. 347.]

Anglin, J.:—The evidence, in my opinion, clearly discloses 
at the defendant had a share or interest in the plaintiffs con- 

with the municipal corporation of the village of DeLorimier 
which falls under the penalizing provisions of articles 1 and 2 ot

Quebec statute. 58 Viet. eh. 42. I am. with respect, unable to 
understand how the Court of King's Bench reached the conelu- 
'i hi that the agreement between the plaintiff and the defendant 

not “illegal, prohibited or against good morals or public 
policy." But the case, in my opinion, is not within the purview 
of mv. 11 of the statute. There is no evidence that the defendant 
cither performed or agreed to perform any service in his oflicial 
capacity for the plaintiff in consideration of the $3,000 note 
given him.

If 1 could read the evidence as warranting a conclusion that 
tlu plaintiff had never authorized the defendant to retain out 
of the proceeds of the note of the municipal corporation, the 
an unt of th<- $3,000 note now in question, tin- disposition of 
tliis case would be comparatively simple. The plaintiff would, 
in that event, lie suing to recover money had and received to 
liis use by the defendant, and the latter would be compelled to 
inv'kc the illicit contract as his only justification for retaining 
it In such a defence he certainly could not succeed. I feel con
strained, however, to take the view that in directing the de
fendant to retain out of the proceeds of the note of the muni- 
i'1'-pal corporation the sums due him. the plaintiff intended that 
I • should pay to himself the amount of the $3,000 note which 
represented his illicit share of the plaintiff’s profits on the eon- 
t»• -1 with the municipality, and that this should be deemed a 
i ’•> v ment of this sum of $3,000 by the plaintiff to the defendant. 
It . I think, a fair inference from the evidence that “it was
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I agree with the view which has prevailed in the provii 
Courts in regard to the *2.1 HH> kept li.v the defendant on tie
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text that lie was entitled to it for financing a second contra* 
that lie has neither right nor colour of right to retain it. Tl 
was no second contract.

Two objections are urged against the plaintiff's right 1** 
cover the sum of *3,(XX): 1st. that it was paid voluntarily, 
if in mistake, that the mistake was of law. not of fact : 
-ndly that in order to recover the plaintiff must invoke 
illegality of the contract under which this money was paid. V*t 
withstanding these objections, under the Civil Code of tin- i 
vincc of Quebec, the right to recover appears to exist.

Article 1<>47 of the Civil Code provides that :—

lie who receives wlmt is not «lue to him through"error of law or **i I 
is l)oun«i to restore it.

Money voluntarily paid in mistake of law. is. therefor*. 
eoverahle, as has been held in many cases : Li prohon v. /,« M 
<h Montrail, 2 L.C.H. 180; Lichrc v. Lrchic, Q. H. li Q.B. 
Haiti v. ('it y of Mont rail, 8 Can. S.C.H. 252, at 265, 285.

There appears to he no doubt that under the system wl i 
prevailed before the adoption of the Civil Code full effect 
given in French Courts to the maxim of the Homan law, < j / 
i ansâ non oritur mtio, and the action in n/ntition ih I'iniln : I 
not lie to recover moneys paid under illegal contracts, sav* ii 
cases of the sale or cession of public offices, which were treated 
as exceptional. It suffices to cite Pothier in support of tin» 
statement. But, hv article !18!1 C.C., it is declared that “a * 
tract without consideration or with an unlawful consider;* >m 
has no effect.”

Modem commentators, as well as modern decisions. ap|- * 
to agree that, by this article, it was intended to do away with ■ 
operation of the Homan rule in so far as it precludes actions t * 
recover back moneys paid under illicit contracts. Otherwise, ii 
is said, some effect would be given to the illicit contract in
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trciveiition of the article of the Code. Ami it is pointed out that 
while the Co<le was based largely upon the views of I‘olhier, in 
this particular his ideas were deliberately departed from. The 
right to recover moneys illegally paid is now the accepted rule, 
ut all events where, as in the present ease, the contract under 
which the payment has been made is merely illicit or contrary 
• public policy and not in si immoral or criminal. With this 
hitter class of contract we are not now called upon to deal.

This subject was carefully reviewed by the late Mr. Justice 
i.nouard in ('onsnmi rs’ (’orilaip Co. v. Con noil if, 31 Can. S.C.U. 
l'44. at pages 298 it su/. Ilis conclusion was that, under the 
Civil Code, money paid upon such an illicit contract is recover
able. I regard this authority as binding and I follow it without 
hesitation both as to the principle sum of $3,000 and as to the 
interest, *396.(15, which the provincial Courts disallowed.

In such a case as we have now before us. if the difficulty as 
to voluntary payment did not exist {Wilson v. AV/*/, 10 A. & K. 
SJ. 113 Kng. K. 32), the money illegally paid to the defendant 
would be recoverable in an Knglish Court. Although ordinarily 
money paid upon an illegal contract is not recoverable in a 
court administering Knglish law. because m wo nlUtjnns snow 
Inrpiinilinam ist anilii mins, and the maxim potior i st mnililio 
ib}i nth ntis is applied

CAN.

S. C.
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w livir the parties to a contract against piiMiv pul ivy <>r illegal are not 
in /"in ilr/icto iami they are not always sol nml where public policy is 

■ U'iilered as advanced by allotting either, or at least the more excusable 
t the two. to sue for relief against the transaction, relief is given tu him 

a» we know from various authorities -of which Onbonu v. Williams, is Ves. 
.‘IT1.1. )12 Kng. R. 3UU, is one. /Zn/nr/Z v. S’/»ri/r. I |)e< i. >1. A ( 1. MO, 42 Kng. 
K. Tlo.

As I have already said, the principle of the decisions in such 
cases as Osborm v. Williams, 18 Ves. 379, 32 Kng. K. 360, and 
.V-'/Ytx v. M'Cullock, A mb. 432, 27 Kng. li. 289, appears to have 
been accepted in France in regard to the sale of public offices even 
when it was held that the action to ri pit it ion did not lie to re
cover payments under illegal contracts.

Where, as here, there is a statutory prohibition of the coti- 
ttt! i under which the money has been paid and a penalty im-
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post'd on only ont* of the parties, they may he regarded u> ■ 
in itari (hlicto; and. where public policy requires it, the \- 
who is not penalized may have relief. 15 Am. and Eng. I! 
(2nd ed.), 10(15.

It is wry nuitvrial that the statute itself, by the distinctiim it in 
has marked the criminal. For the penalties are all on one side; up,,' 
office keeper.
Browning v. Morris, 2 Cowp. 7110. at page 71):$. 1)8 Eng. I*. 1 i 
/>#/• Lord Mansfield; Williams v. HcdUy. S Hast :$7S. lu:$ I 
li. :$8S. Here the penalties are imposed only on the muni 
office-holder. The purpose of the legislation is to ensuiv 
the protection of the public, whom the office-holder repiv-, 
that he shall not have interests which may conflict with his 
to them. Public policy requires that he shall not be allow• 
retain profits made out of contracts which give or max 
him such a conflicting interest. In such a case public p 
demands the intervention of the Court. The guilty par 
whom relief is granted is simply the instrument by wliiv: 
public is served. 7 Cyc. 750.

It Ls upon grounds of public policy that similar i. 
granted by English ( 'ourts of equity in marriage brokerage 
Hirmann v. Charlcsworth, [1905] 2 K.l$. 12:$ ; Hall v. I 
Show. P.C. 7(1, 1 Eng. R. 52.

These references to English law are probably quite sup 
ous in the present case, since I dispose of it on the author 
Consumers' Cordage Co. v. Connolly, :$1 Can. S.C.R. 244. I 
them merely to indicate that, in Courts in which the maxi 
turpi causa non oritur actio ordinarily precludes relief \\ 
the plaintiff is obliged to set up illegality in which he has 
ticipated, such a case as the present would, on grounds of p 
policy, be deemed an exception to the general rule ami 
public official would not lie permitted to retain the fruits 
illicit bargain.

While the plaintiff’s conduct may savour of ingratitude out 
may appear to be such as not to entitle him to assistance 
Court of justice, it must be borne in mind that lie succeeds 
withstanding his own demerit, solely because of the sup 
importance, in the public interest, of frustrating attempt- mi
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,■ part of public officials to enrich themselves by forbidden CAN

means.
1 am, with respect, of tin* opinion that tin* plaintiff's appeal 

•«i mid be allowed with costs in this Court and in the Court of 
King's Bench, and that tin* judgment of tin* Superior Court 
should be restored.

S C.
1914

La i*oi xi i

Iîrodevr, J., concurred in allowing tin* appeal Brodeur. .1

,1 />/># al allom <1.

SPORLE v. GRAND TRUNK PACIFIC R CO. ALTA.

'n Su/nmic Court. Harrcjt. fFt unit, amt Simmons. .1,1. 1/iril
2.*», 1914.

K.C
1914

i V V 81 Xximai.s o.x rbacks Exgixckb's duty.
I'rimo facie there is no duty mi tin* engineer operating a railway 

train who discovers stray animals in danger on the right of way over 
which In* is passing to stop his train for the purpose uf driving such 
animais from the track so as to save them from injury.

1 Ml.WAYS (S || DO—70)—IXJUUh'N TO ANIMALS O.X TRACKS IIV TRAINS.

1 lie evident purpose of Parliament to deal with the whole ipiestion 
"f a railway company's liability for injury to animals at large l.y the 

on* "f sec. 204 of the Railn in \et, R.S.( . 190(1. cli 
mended, constitutes such section 291 a speeilie code laying down a 

l' neral statutory liability and providing a special defence, thereto 
; letdnding the plaintiff, in such cases, from resting liability upon a 
reach of see. 254 read with the general provisions of see. 427.

\Chniton v. Camulian Xorthcrn It. Co.. 7 Can. I?y. ('as. 555. applied.)

\iTiv\L by tlu* defendant from tlu* judgment of Crawford, 
District Court Judge, in the plaintiff's favour in damages for 
injury to animals at large.

The appeal was allowed and action dismissed.

Statement

John Cormack, for the plaintiff, re>
0. 1/. Ilitjfjar, K.C., for the defendant, appellant.

hi- judgment of the Court was delivered hy

<Tt'ART, J. :—This is an appeal by the defendants from a 
iunii.*nt of Ills Honour Judge Crawford giving the plaintiff 

** as damages for the killing of a mare and colt by a train of 
tli defendant company upon their right of way. It appears that 
t! animals had been on the highway at the railway crossing

Stuart, J.

8834
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under no one’s charge and had been frightened by a train su 
that they jumped the cattle-guard and went upon the right 
way, and while there were injured, not by the train which fright
ened them, but apparently by another which subsequently 
passed.

In view of the terms of see. 21)4, sub-sec. 4 of ch. 37, K s r 
11MMi. as amended by sec. 8. eh. 50 of 11)1(1, and of the e\e« |. n 
as to liability at the end thereof, it became of important * t 
ascertain whether or not the animals had got at large thrmiL'li 
the negligence or wilful act or omission of the owner. Tin- bur
den of proving this was upon the railway company. The • vi- 
dence hearing upon the point is as follows : First, the plaintiff 
swore in detail as follows: that the animals were being kepi in 
a pasture just north of the track; that the pasture was all 
fenced “as far as he knew;” that there were gates in the pasture 

which were closed at the time ; that he did not know how the 
horses gut out ; that he had seen them in the pasture that day: 
that he took no notice whether the gates were closed that day; 
that the horses had been in the pasture for some days ; thaï In 
did not know exactly whether it was a quarter section or nut 

that the field was fenced “so far as he knew” when lie put tin- 
horses in; that lie did not examine the fence when lie put tin- 
horses in, except the portions adjoining the highway and tin
railway track ; that he had no knowledge of the fence to tin- 

rear; that the fence on the road was a two-wire fence v i;li a 
rail top, the posts being about ten feet apart and the hottmn 

wire about 18 inches from the ground ; that he did not go <nn*- 
fully up and down the highway and examine the fence when In
put the horses in; that he did not look at the fence particularly, 
but he had been there a good many times and had seen the inl
and depended on his knowledge acquired by driving by ; that 
there were two gates, one a pole gate a half-mile from the rail
way, which he never used, and the other a ‘‘western or win- 
gate just near the railway, which was fastened by hooking over 
with a wire; that the fence was about four feet high, but that 
the gate might not he that high ; that his horses had been out 
two or three times prior to the accident ; that he did not know 
where they got out ; that the mare and colt had been kept iu
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tli. pasture for six weeks, except sometimes when they were at 
home; that the home field was about a quarter of a mile from the 
pasture in question ; that lie had put his horses hack in this 
pasture knowing they had got out before ; that lie had been put
ting horses in the pasture for four or five years “on and oil';" 
that the pasture did not belong to him nor to his father; that 
his father had told him to put his horses in that pasture and lie 
presumed his father had permission to do so; that lie had never 
guiie near the field to see how the horses had got out, and had 
not taken much notice of the fence since ; that he "never bothered 
thr fences,” and did not look to see where his horses had got 
out previously when lie put them hack in ; that they ( lie and his 
father) were not paying anything for the privilege of putting 
their horses in there and did not go to the bother of fixing the 
fences up or anything of that kind, and that lie “took chances” 
on their getting out again.

Next, the plaintiff’s father swore in detail as follows: that lie 
had permission from one Reid, the agent of the owners of the piop- 
eity, which was subdivided property, to put the horses in there; 
that lie had not seen the fence since the animals were killed ; 
that lie was out shooting on the property the day the horses 
were killed ; that he did not take particular notice of the fence, 
hut that it appeared to be all right ; that he came out of the gate 
and fastened it himself, hut he did not say that he saw the 
horses there; that he had not made a careful search of the fence 
on that day, hut had on other days; that there was no fence 
at tin- rear of the pasture, hut the side fence ran into a lake 
there.

Then, for the defence, on this point one Dagg swore that 
the fence was a pretty good fence all along the trail ; that at 
times the gates were open and at times they were shut ; that he 
had seen one or two of Sporle’s horses out on the road ; that in 
the fall after the hay was cut and stacked he had at times seen 
the gates open ; that he had never had any reason to examine 
tin fence closely. Next, one Donoghie swore that he had had 
the right of cutting hay in the field during the summer; that he 
had finished in September; that the fences surrounding the field 
were in poor condition, “all over, you might say;” that he

ALTA.
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1014
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repaired a little hit himself, hut most of the time it was do 
that he never fixed the fence at the hack at all : that the IV 
in front (on the trail) was broken in patches here and th 
“you can see the patch”; that more than a panel was down : i i 
lie repaired the front fence when he cut hay. it was broken I 
he repaired it: hut only at the gate, right at the gate, the < 
would get through; that after lie had the hay cut he did t 
mend the fence at all; that after he had his hay cut the I'* 
was down and the cattle would run in ; that after he left 
fence got worse because the survey went through in sev. d 
places; that after he had corralled his hay he took no fun r 
interest in the fence ; that while he was cutting hay it was “I 1 
to keep cattle because they were going through in all direct h» I 
tried to keep them away as much as I could, you know.” Fini \. 
one Gagnon was called, who was a neighbour, who stated ! hit 
there was a good lot of the hack fence down. This is the evid 
as to negligence. There seems to have been a photograph of 
gate taken, hut it was not before us, and, in any case, it > 
taken some considerable time after the accident.

There may possibly he a little doubt, from the expiV" n> 

used by the trial Judge, whether he did find as a fact that tin 
animals got at large owing to the negligence of the plaint ill' If 
In* did so find, there was ample evidence, in my opinion, to ju^ « 
such a finding. If he did not, he certainly did not find to tin 
contrary, and in that view we are at liberty to draw our own ■■in
clusions. There is only one conclusion possible, in my opt ■ m, 
fiom the evidence I have set forth, viz., that the plaintiff vis 
exceedingly negligent and that it was owing to his negli net 
that the animals got at large.

The learned trial Judge took the view that the case il l 
he decided purely upon common law principles, without r- ml 
to the provisions of the Railway Act at all. He was of o; iion 
that the evidence shewed that the engineer of the first nia. 
which frightened the animals, had seen the animals getting |»on 
the right of way and that it was the duty of the train cr to 
drive the animals hack on to the highway again when tin saw 
them on the right of way, that in not doing so they were fi
gent, and that it was this negligence which really caused tic .icci-
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G* ut- 7 liis. ht* thought, relieved the plaintiff from any charge 
«s in his own negligence.

In my opinion, it is unnecessary here to decide tlr broad 
■I -lion whether there could lie any common law liability aside 
from the provisions of the Railway Act. With much respect. 1 

i unable to agree that, in any case, there was any negligence 
slow a on the part of the defendants' servants who were in charge 
nf the trade. There is no direct evidence that any of them 
viu the animals. The inference is made from the frequent blow
ing of the whistle, testified to by an eye-witness who saw the 
■mimais being frightened, that the engineer of the train saw 
tin in. Assuming that he did, I cannot agree that it was the duty 
ni the engineer to stop the train and turn all or any of the train 

!■ \\ from their ordinary duty of running and managing the 
train and drive the animals from the truck. The management of a 
railway system would be impossible if such a duty were east 
ii|"Ui the train crews. The only remaining duty imaginable 
would be a duty to report to other servants, who should be sup
plied. and upon whom the duty should be imposed by the com
pany of going at once to the scene and driving the animals away. 
.Vide from the manifest difficulties of such a regulation, it is to 
!"• observed that no one saw the accident, and it does not appear 
whether or not there was time after the passing of the first train 
for any such a duty to be performed, even if it did exist, before 
tie train came which did, in fact, injure the animals.

There remains only the question of defective cattle-guards 
t ; considered. The evidence is. that the animals, having got 

i large through the negligence of the owner, were upon the 
hiiiiiway veiy near the railway intersection without any one in 
charge of them, that they got upon the track at the point of inter
section just as a freight train came up, and that they turned and 
went ahead of it over the cattle-guard on to the defendants’ 
property, where they were subsequently injured by another train.

The case is upon all fours with Clare v. Canadian Sort hern 
/' < . 17 W.L.R. 536, except that here the defendants have sue-
..... led in shewing negligence on the part of the owner, which was
iii established in the case cited.

The plaintiff's contention really amounts to an attempt to

ALTA.
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rest liability upon « breach of see. 254, sub-sec. 3, read with ! • 
general provision of sec. 427. sub-see. 2. But this seems t< 
fruitless in view of the evident purpose of Parliament to 
with the whole question of the company’s liability for injury tu 
animals at large by the provisions of sec. 294. I think the rea n- 
mg of Perdue, J.A., in ('layton v. Canadian Xortlnrn <
7 Can. By. Cas. 355, 17 Man. L.R. 433, at p, 435. is sound 
declares the proper principle. This is not the ordinary cas 
a plaintiff’s contributory negligence at common law being < 
looked on account of a defendant’s direct breach of a statu- i 
duty. We have to deal with a specific code laying down a gn ni 
statutory liability and providing fur a special defence. I think 
the whole case must be dealt with under the provisions of sc. 
294.

In this view, the question of fact whether the cattle-gu n3 
was, in fact, defective, becomes immaterial.

I think the appeal should be allowed with costs, the judg
ment below set aside and the action dismissed with costs.

Appeal allan t <1.

B C ROBINSON v. HOLMES

S. C. Ilrilisli Columbia Supreme Court. Macdonald, •/. dununnj go. lull.
1014

1. Rkcokus ami kmiihtry laws (6111 I)—:tl i—Rkwstbatiox: as noti* ro
NI HNKQt KNT PL’BCH AHERN.

Tli«‘ principle on which registry laws proceed is that an opportunity 
is afforded to examine the title, and a person acquiring land .lit 
to see if there is anything registered against such land, and f.o that 
purpose lie is assumed to make a complete search in the i> i-nv

[Trust nut! Loun Co. v. Slunc, hi (Jr. 44(1, applied.|
2. Lib pendens (6 1—3)—Effect of notice cik.nf.rai.i.y.

The registration of a certificate of lis pendens hy the plaint ill ■> tIn- 
means provided to protect his interests and give notice to other p.inics 
that lie claims an interest in the property involved and is seeki u to 
enforce his rights hy action, and such registration operates as a i t ice 
to all who are or may become interested in the property.

3. Land titles (Torrens system) (6 IV—4(1)—Notice—Ckrtifm aii. of
ms CEXIIENH.

The provision of the Land Registry Act. R.S.H.C. 1911, eh. a< 
to registration of a certificate of lis pendens operates for the In n 1 of 
intending purchasers who might, in its absence, innocently dr.il with 
the registered owner and lie IhiiiikI ( without any notice) hy judgment 
delivered in the action then pending.

[Armour on Titles, 3rd ed., 189. referred to.]
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} I,A Nil TITI.KH (TOBHKXH NY8TKM > I IS IV—10|—LlS I'KMUINS AS ( X\l AI. B. C
Tin* registration of a certificate of lis /malnix against lands i- sim

ilar in it* ell'cet to the registration of a caveat under the La ml Itegi» S. ('.
tn Act, R.K.1U1011, cli. 127. and its registration prevents any -lis 1914
position by the registered owner in derogation of the claim of the ___
party registering the certificate until that claim lias been satisfied or Roiuxsox 
disposed of. r.

| I liranil' r v. Mi’Killop. 1.1 Can. S.('.|{, .1.11. I D.L.I1. .18(1. applied : Ilol.MKs.
>11 iilicnx V. Ha nnn n ami ilia i/. Il U.L.H. .'l.'f.'l. considered. |

I,AMi TITI.KH (TOBHKNS SYSTIM) I S IV III I -IlKUSTBATlOX (II Ms 
I’KMIKXH AS A (IIAIU.I—\\ IIKTIII R ANSHiXAIII I .

The provision in the Land Registry Act. R.S.R.C. 1911. eh. 127. 
f--r the registration of a certificate of lis /». miras as a charge does 
i -t imply that it shall constitute a "charge" as that term is inter 
preted by the Act. and the registration does not create any assignable 
interest in the lands.

Action to enforce an alleged agreement for the sale of land, statement 
Judgment was given lor tile plaintiff.

('. l/. \Vrnnhrorlh, for the plaintiff.
•I. (I. (ribson, for the defendant Holmes.
.1. I>. Pattullo, for the defendant Bevan. flore X: Elliott Ltd., 

transferees of one Reeks.

Mai Donald, J. :—Becks had compelled defendant Holmes to Macdonald, j. 
execute an agreement for .sale of the property for $10,000. The 
agreement is dated March 4. 1912. and appears to lie acknowl
edged on the same date it provides for the payment of $7.000 
"ii tin* execution thereof. This amount was paid hy the defen
dant Revan, Gore & Elliott Ltd., hy cheque dated March 4. 1012.
Tie cheque was sent to Fisher and Wart on. solicitors, of Prince 
Rupert, with instructions to pay same over to Tuppcr & (îrilïin, 
as solicitors for defendant Holmes, upon title being satisfactory.
This cheque was endorsed and remitted to Tapper V Griflin on 
Mar. h 7th, and appears to have been paid through the Vancouver 
clearing house iu due course. I find that this payment was made 
bmi'i pile and without any actual notice or knowledge on the 
part of Revan, Gore X: Elliott Ltd., of any (daim of the plaintiff 
upon the land in question.

The question arises as to the position of the parties. Holmes, 
without regard to the first sale to the plaintiff, had made a 
s-.-ond sale to Becks, who had assigned his l ights to the defen
dant Revan, Gore & Elliott Ltd. They, in good faith and with- 
oiii knowledge, had paid over half the purchase-price of the
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property. Is plaintiff thus deprived of the benefit of his a. 
ment of January 12. 1912?

As to tender, 1 doubt if under the circumstances it was m < 
sary, hut, in any event, I find that plaintiff made a proper tei 
to safeguard his position, lie then after commencement of a. • ,t 
took the only course possible to project himself by régist. mg 
a lis pendens. To my mind, the important or turning poim in 
tliis action rests upon the effect of such registration. Plait ill' 
would, in my opinion, have succeeded in his action for sp.. 
performance against the defendant Holmes; then is lie : 
tected as against Bevan, Gore & Elliott Ltd., ils bonâ fid( | u 
chasers, by registration of the lis pendenst It was admit I 
that, although the certificate of Us pnidens by the plaintiff I 
not been entered in the hooks of the registry office, still it .is 
properly registered.

Section 71, Land Registry Act [R.S.B.C. 1911, ch. 127 i. 
vides that :—

Any person who shall have commenced an action in respect of win m.| 
may register a lis pnulnis against the same as a charge.

Then sec. 72 provides that :—
The registration of a charge from and after the time of the appli> n 

for the registration thereof, hut not otherwise, shall give notice to - n 
person dealing with the land against which such charge has been rep i 
of the estate or interest in respect of which such charge has been mi
tered, and of the contents of such instrument, so far as relates to the •
or interest in respect of which the same has been registered.

The registration was in the terms of the Act effected lien 
the application therefor was received by the registrar on I- in 
ary 24, 1912.

The principle on which registry Acts proceed is tlia' an 
opportunity is afforded to examine as to the title, and a j>. n 
acquiring land ought to see if there is anything régis1 mi 
against such land, and for that purpose he Is assumed to il< 
a complete search in the registry office: see Trust d* Loan 1 \
Shaivt 1(1 Gr. 44(1. Whether a search is made or not, the | '"»i
so acquiring land is bound by the documents that may he i'- 
tered. The registration of the Us pendens by the plaintiff the 
means provided for tin* plaintiff to protect his interests an :ive



17 D.L.R.I Robinson v. Hoi.mkk.

notice to other parties that In* claimed an interest in the property 
,1 was seeking to enforce his rights by action. In my opinion, 

>iidi registration operated as a notice to all parties who were 
nr might become interested in the property. Becks and the 
,j, 1','iidant Bevan. (lore & Klliott Ltd. as his assignees, could 
only purchase subject to whatever interest it might be declared 

was entitled to in the then pending action. Counsel 
fur the defendant Bevan, (lore & Elliott Ltd., sought to obtain 
benefit for his clients from the registration of the lis pmdi ns in 
ill. action of Becks against Holmes. This lis pend ms was with
drawn, but he contended that being registered as a “charge.” 
and having been withdrawn in order to assist the registration 
,,f title, rights had accrued thereunder and had become vested 
in his clients, as assignees of the plaint iff in that action. It is 
tniu that the Registry Act provides that a lis pendens may be 
registered a “charge.” Some strength is given to the contentio i 
I,y the fact that a “charge” is interpreted to mean and include
mix less estate than fee simple or any equitable interest whatever in real 
estate, ami shall include any incumbrance, Crown debt, judgment, mort
gage nr claim to or upon any real estate.

I do not think the provision as to the registration of the lis 
I» inh ns as a “charge” means that it is to have the same effect 
mid constitute a “charge* ” as interpreted by the Act. Section 73 
of the Act is relied upon as further supporting the contention, 
and it provides that “charges,” as between themselves, have 
priority according to the dates at which the applications to 
register were made, and not according to the dates of the 
creation of the estates or interests. The wording of this section 
is not apt as applied to a Us pendens, as it does not create an 
"-•state or interest,” and is simply a notice that an estate or 
interest is claimed by the party bringing the action. I consider 
th i’ the provision as to registration of a certificate of lis pendens 
"ns for the benefit of intending purchasers. If no such pro
vision existed a purchaser might innocently deal with the regis
ters! owner and the rule is established that the purchaser would 
he hound by judgment delivered in the action then pending. 
>• Armour on Titles, 3rd ed., p. 189 :—

11"1 rule was sometimes said to depend on notice and to he based upon 
th- fiction that every man was presumed to be attentive to what passed
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in tin* Courts of justice, but better authorities put it on the ground t 
the rule is not dependent upon notice, otherwise there would be no . ml 
to litigation.

Lord Cran worth, in Bellamy v. Sabine, 1 DeG. & J. 566, 57\
44 Eng. R. 842, 847, said :—

Where a litigation is pending between a plaintiff ami u d -fendiim . 
to the right to a particular estate, the necessities of mankind re.pi 
that the decision of the Court in the suit shall be binding, not only on 
litigant parties, hut also on those who derive title under them bv ali ,, 
lions made pending the suit, whether such alienees had or had not m-iir. 
of the pending proceedings. If this were not so there could be no v.-i 
tainty that the litigation would ever come to an end. A mortgage or sale 
made More final decree to a person who hail no notice of the iiemling 
proceedings would always render a new suit necessary, and so intermin. 
litigation might be the consequence.

In the same case it was pointed out that :—
The doctrine was not con lined to Courts of equity, but was common t. 

all Courts.

A Us pendens is similar to and is grouped with a caveat in tin 
Registry Act. The effect of a caveat was considered l»y Mr 
Justice Duff in Alexander v. MeKiUop, 45 Can. S.C.R. 551 t 
556. 1 D.L.R. 586 at 595 :—

I his machinery, however, was designed for the protection of right», 
not for the creation of rights. A caveat prevents any disposition of Ids 
title by the registered proprietor in derogation of the caveator's eh ini 
until that claim has liven satisfied or disposed of. but the caveator'» rl.iini 
must stand or fall on its own merits. If the caveator has no right cntoi en
able against the registered owner which entitles him to restrain the alien 
ation of the owner's title, then the caveat itself cannot and does not impo-e 
any burden on the registered title.

Stephens v. Hannan and Gray, 14 D.L.R. 333, was cited on 
the question of priority being obtained as between unregistered 
contracts for sale of land by filing a caveat, even though the 
party thus seeking to obtain priority had notice of the others 
equitable interest. I do not consider this case is of assistance 
in deciding the question. The Supreme Court of Alberta was 
divided in its judgment, and the Registry Act of British Colum
bia does not contain a section similar to the one there being 
discussed. The essential reasoning in Alexander v. MeKiUop,
45 Can. S.C.R. 551, 1 D.L.R. 586, was not attempted t<> he 
disturbed. Beck. J., one of the majority Judges, while deciding

B.C

s.c.
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Robinson
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that Gray, having lodged his caveat first, was entitled to priority B. c.
[14 D.L.R. 342], gives his opinion that a caveat is s.c
nothing more than a caution—as it is called in some similar Act—and 191* 
an effective notice of a claim of title grounded upon something els - and ^ ^
preventing any change in tin* rights of the caveator by dealings with the r
land subsequent to the lodging of the caveat. Ihn.MKs.

In my opinion, whatever rights Reeks may have possessed Ma<donni<i,j. 
in his action, the registration by him of a fis />< nth ns did not 
create any interest in the land which was legally or equitably 
assignable to his assignees. 1 find that the defendant Bevan,
Gore & Elliott Ltd., purchased the property subject to the rights 
of the plaintiff in this action, and that the plaintiff is entitled 
to specific performance in the terms of the agreement for sale 
of the land dated January 12, 1912. As to the payment of $900 
made by defendant Bevan, Gore & Elliott Ltd. to Becks. I find 
that this payment was made subsequent to the receipt of a tele
gram advising them of the registration of the lis pnulrns in 
the Becks action. While this litigation has resulted from the 
failure of the defendant Holmes to complete his first sale, still 
I do not think that he is concerned in this payment. This 
amount was a portion of the profit that Beeks expected to reap 
through the assignment of his agreement for sale. He admitted 
that any further payment of profit that was dependent upon 
tlie result of this litigation, and as to the $900 defendant Bevan,
Gore & Elliott Ltd. apparently assumed the risk of payment.
It is a matter to be adjusted between them, and does not require 
to he dealt with in this action. Except as to any profit to be 
gained by Beeks, as all the parties interested are before the 
Court, the judgment should, if possible, cover all the interests.

I direct that the portion of the purchase-price already paid 
to defendant Holmes by defendant Bevan, Gore & Elliott Ltd., 
lie repaid by the plaintiff to said defendant Bevan, Gore &
Elliott Ltd., and that, upon such payment and the payment of 
tin* balance of the purchase-price, the plaintiff is entitled to a 
conveyance of the property. The agreement for sale from the 
defendant Holmes to Beeks, which was assigned to the defendant 
Bevan, Gore & Elliott Ltd., should be cancelled, as it forms a 
cloud on the title. Defendant Ilohnes was the cause of this 
litigation, and he should bear the costs of not only the plaintiff.
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of adding such defendant should also he paid by the defeii it
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Judgment fdr plainti

N.S.
EVANGELINE FRUIT CO. v. PROVINCIAL FIRE INSURANCE

CO. OF CANADA.
S. C.
1914

A’ora Scotia Supreme Court, Sir Charles Townshend, C.J.. Craham. i .1 
Meagher, Russell, and Longley, JJ. April 4, 1914.

1. Ixsi uAxo: ($ III D—<V>)—CoxsTRrrriox—Of policies ox proi-i i
Failure by an insurer to communicate the fact that lie stored n in- 

gcrouH proximity to the insured premises gasoline in greater bulk m 
allowed in the policy is an omission to communicate a mater; , 
cum stance affecting the risk and will invalidate the policy, not > 
standing that the insurance company had the knowledge that i 
line engine was operated in connection with the insurer's busim-- 

\Rates v. Hewett, L.R. 2 Q.B. 595. referred to.)

Statement Appeal from the* judgment of Drysdale, .1.. in favour of p u- 
tiff in an action on a policy of insurance, whereby defendant » m- 
pany insured plaintiff against loss or damage by fire to stock, n- 
taint'd in the building occupied and used by plaintiff as a fa< r\ 
for the evaporation of apples.

The appeal was allowed.
The principal defence was omission on the part of plai ■ iff 

to communicate to defendant circumstances material to be knmi 
in connection with the effecting of the insurance, namely, that a 
gasoline engine was used in the building and that gnsolim was 
stored or kept therein. The evidence shewed that a barrel, m- 
taining gasoline for use in connection with the engine, w»' kept 
under a platform outside the building and at a distance of sixteen 
or eighteen feet therefrom.

The learned trial Judge held, with some doubt, that tlii- was 
not a storing or keeping of the gasoline in the building, in v oda
tion of the conditions of the policy, and that the failure of plain
tiff to state the place where the gasoline was kept outside tin 1 aid
ing was not a material circumstance that avoided the poli \ in 
view of the circumstance, known to defendant, that a ga dine 
engine was used in the building. At the trial an amendment 
of the defence in connection with the keeping of the gasolim was 
moved for and allowed by inserting the words “and near tin to
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Tier the word “therein” and the words “and in dangerous proxi- 
iniiv thereto” after the word “therein” in the first and ninth 
! ;ii (graphs of the defence.

//. Mellish, K.C., for the appellant.
11". E. Iioscoe, K.C., and 11". M. Christie, K.(\, for the respon-

dent.

Towxshend, C.J., concurred with Russell, .1.

t i it ah am, E.J.: The defence raised a breach of the following 
condition in a policy of fire insurance on goods in the plaintiff's 
: uilding, i.e. : Nondisclosure.

I. If any person or persons insures his or their buildings or goods, and 
. i'i s the same to he described otherwise than as they really are, to the 
prejudice of the insurer, or misrepresents or omits to communicate any 
circumstance which is material to be made known to the insurer, in order to 
enable the insurer to judge of the risk undertaken, such insurance shall 
he of no force in respect to the property in regard to which the misrepre
sentation or omission is made.

At the time of the fire there was a barrel of gasoline under the 
platform of the building and for a couple of months before the 
fire the gasoline had been kept there in a barrel and had been used 
from time to time for the gasoline engine in use on the premises 
for evaporating apples. This fact was not communicated to the 
Insurance Company.

There was another statutory condition, namely 11. by which,
at.... . other things, gasoline could not be stored or kept on the
premises unless the gasoline did not exceed five gallons in quantity, 
that is to say, five gallons were permitted, and apparently previous
ly to the barrel of that material being introduced, the plaintiffs 
limited their purchases to five gallons at one time.

This is not the condition the company relies on but the one 
first quoted.

The plaintiff relies upon notice to the agent of the defendant 
company that this barrel of oil was kept by the plaintiffs in com
pliance with condition one first quoted.

In connection with the application for this policy the appli
cant' agent referred the company’s agent to the Nova Scotia 
fin Insurance Company.

N. S.
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This is the evidence of the agent, Mr. Pryor:—
Q. What <li<l you do? A. I went to their office and took a copy frm tin 

daily report in their office of the stock item and buildings which th< , !
(j. What was the daily report in reference to which you 

A. Building, stock and machinery.
(2- Of what? A. Of the Evangeline Fruit Co.
(2- Made in respect to what? A. From inspection report.
tj. This daily report was in respect to what? Was it in respcci 

policy issued by the Nova Scotia Fire? A. Yes, it was.
(j. You saw that? A. Yes.
(2- What information did you get from that with reference first i t|„ 

building, if any, machinery, gasoline engine or gasoline? A. Tln \ 
carrying $1,000 on the building and $1.000 on the stock. I took a note tin
stock item and also of the building. 1 understood there was inachim i i
gasoline engine but there was a permit on the policy that no gasolii 
to be kept in the building but as we were not interested in the much 
why I thought it was not worth taking notice of.

(2- You got this information before issuing this policy? A. \<

(2- When you came over to your office what stops did you take" \ I
simply handed the memorandum over to the stenographer and ask< i, r 
to issue the policy.

(2- What one? A. The one I took from the Nova Scotia Fin tlm 
describing the stock and the building.

The learned trial Judge says in the judgment:—

As a matter of fact the practice of storing gasoline outside tic m 
building and under the platform thereof had been adopted by plaintiff-• ; on .r 
to the effecting of the policy in question and was not communicated : il» 
insurer. I held that this was not a material circumstance that void- I il» 
policy in view of the circumstance known to defendants, that a g 
engine was used in the building.

With deference, I think there is a slip there. 1 think it would 
not lx* a necessary inference that because a gasoline engim ua> 
used in the building, therefore there was outside the building, dan
gerously near, gasoline exceeding the five gallons, excepted in tin 
condition 11. That would not be a reasonable inference.

If the gasoline had been previously operated by quantité ob
tained in less than five gallons, it might then be the practic mil 
the condition which the agent saw on the policy of the Nova S-utia 
Fire Company to which he was referred prohibiting quantities, 
unless under five gallons, would rather lead him to draw the infer
ence that this was the practice in connection with the engine t here. 
He would not infer that the plaintiffs would take such risks in 
connection with the Nova Scotia Fire Insurance Company's 
policy.
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The plaintiff did not give the information nor the means of 
information, and the company had not the information through 
the reference or from any other source to which it was incumbent 
un them to resort. There is no use to refer one to another com
pany to find out about the use of the barrel of gasoline.

1 refer to a Marine Insurance case. Hate# v. H civet t, L.K. 2 
(j.pi. 595, and to the observation of Coekburn, LX '.J.. at page <»()“>. 
1 also refer to Macgillivray on Insurance, page 317.

it is clear that keeping this gasoline where it was, was a ma
terial increase of the risk.

In my opinion, the appeal must be allowed and the action dis
joined with costs.

Meagher, J., concurred with Russell, .1.

Russell, J.:—The plaintiff’s building was insured by the de
fendant company under a policy of which the statutory conditions 
were terms. The defendants were aware that a gasoline engine 
was used in the building, but they were not aware that it was the 
practice of the plaintiffs to have a barrel of gasoline stored under 
the platform on the outside of the building and this fact was not 
communicated to the defendants.

The questions raised on this appeal are, fir*t, whether there 
was a breach of the 11th statutory condition, or rather whether the 
lus occurred under the conditions described in the 11th clause of 
the condition, which provides that the insurer is not liable for a 
loss or damage occurring while gasoline is stored or kept in the 
building insured; secondly, whether the policy was void because 
the plaintiff company omitted to communicate to the defendant 
the fact that gasoline was so stored.

The platform was 28 feet in width and was used for rolling 
barrels of apples into the building. It was not enclosed in such a 
manner as to form an outside cellar. It was open to the public 
and the gasoline was drawn off from time to time through a tap 
as required. There was no door or opening from the space under 
the platform to the building. It would seem arguable that a plat
form so used might be considered a part of the building, but I 
should prefer the negative side of the question, and if the issue 
depended on the 11th condition, I should incline to support the 
decision of the learned trial Judge in favor of the plaintiff.

N.S.
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But I think the omission to communicate the fact that ga.<u!im 
was stored under the platform was a breach of the first comlilion 
and that it avoids the policy. It seems to me that it is one of tin 
kind of things that an insurer would deem material in accepting 
the risk and determining the amount of premium. I cannot 
accept the contention of the plaintiff that because gasoline is n . n- 
tioned in the 11th condition, the fact that gasoline was stored mt- 
side the building cannot be made the ground of a complaint fur 
omission to communicate under the first condition. If this 'in
tention were sound the plaintiff could surround his building with 
gasoline tanks and say nothing about it when applying for in
surance.

I think the appeal should be allowed and the claim dismi 

Longley, J., concurred with Rvhhkll, .1.
Appeal alloict‘1

FARRELL v. NATIONAL TRUST CO.

Judicial Committer of the Vrirp Council. 1‘rcHcnt: The I,ont Chu- 
Lon! Ihuiedin. Lord Sham, Lord Moulton, Lord Corker of 11 1 
ton. April 7, 1914.

1. Wills ISIIII.—194)—Intkhvhktatiox—Revocation ci.aisi>.
Gifts by will given in plain ami explicit language are not i 

revoked bv uncertain language of a codicil, particularly win tin 
same testamentary writings contained as to other bequests i- -ra 
tions clearly expressed.

|/‘r Farrell, 7 D.L.R. 419. 4 O.W.X. 335, atlirmcd on appeal.

Appeal by Edward D. Farrell from the judgment oi the 
Ontario Court of Appeal. AV Farrell, 7 D.L.R. 419, 4 O.W X 
335, affirming the judgment of Teetzel, 3.. 4 D.L.R. 7(>0. 3 «• W. 
X. 1909, on the construction of a will and codicil.

The appeal was dismissed.

The judgment of the Board was delivered by the Lord 1 m 
cel lor.

IIaldane, L.C.:—Their Lordships have considered tli. will 
and the various codicils made by the testator. The conclus i> u at 
which they have arrived is that it is impossible to attach to the
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coilivil of Mart'll 20, 1009, cither of the meanings which arc 
contended for by the appellant. If it is suggested that this 
codicil was intended to dispose of the whole of the residue which 
Ii;id already been exhaustively dealt with in the will itself, the 
answer is that the codicil provides that on failure of the issue 
of |)r. Edward Farrell, what is given by it is to go into the testa
tor's residuary estate. This shews that he contemplated that 
tli. disposition of Ills residue by the will was intended by him 
to remain unrevoked. If it is. on the other hand, suggested 
that the testator intended to give Dr. Edward Farrell some
thing h.v the codicil, and that effect must be given to the in
tention. the answer is that this something has not been suffi
ciently indicated by the testator to enable it to be ascertained 
In a Court of justice. He purports to dispose of:

IMP.

P.l\
1914

Viirount 
Hâldane. I..C.

Whatever balance may remain to the credit of my estate whenever 
thr liiinl settlement of the same is made by my trustees, the National 
Trust Company of Ontario, at Toronto.

There is no time defined at which this final settlement is 
to he made, and it can hardly be conceived that the testator 
meant to leave the amount given to depend on the discretion 
of the trustees. Nor, if this difficulty wore got over, is it easy 
to think that he meant that the whole of the income of his re
sidue. reaching a much larger amount than he was giving to 
other legatees in a similar position to Dr. Farrell, was to go. as 
has been suggested, to the original residuary legatees until the 
death of I)r. Farrell’s mother, and was then to pass to Dr. 
Farrell in such a way as to give him the corpus, which in its 
turn was to come back to the original residuary legatees in the 
event of his death without issue. In whatever way the codicil is 
read the inference from the language used is that the testator 
had not clearly thought out what it was that he meant to dis
pose of by it.

I uder these circumstances, their Lordships take the same 
view of the question of construction as was taken by the Court 
of Appeal for Ontario, | AY Farrell, 7 D.L.R. 419], that disposi
tions carefully made by the will cannot be treated as revoked by 
language used subsequently which is ambiguous and indefinite 
in its directions.
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Their Lordships will humbly atlvise His Majesty that tin-
PC appeal should lie dismissed with costs, those of the trustn iv 

1’xrhkil *P 0,1 dents being paid out of the estate.
Appeal >lisnns~

\ XTIOXAI.
Tri st Co.

CLAYTON v. HANBURY.B C
liritish Columbia Supreme Court. Murphy. ./. February 27. 101 i

1. MaKTKR AM) SERVANT I 8 III)—205) — DlSOIIKIllK.M i: <11 Rtl.Ks in Mi:
VAST—( OXTRIIII TORY NKGI.lliKNCK.

An application by a workman for compensation for person., m 
jury under the Workmen’s Compensation Act. ll.S.lt.C. 11111. H i: 
will lie refused where the accident, basing tin- claim, is tin- result < i tIn
sérions and wilful misconduct of tin- plaintill'. <•._#/.. his disohe<licn - 
repeati*<l warnings not to do the work in ipiestion without first ti -..« 
ing back the lever of the machine which lie was cleaning and turn 
ing off the power.

Application by a workman for compensation for personalStatement
injury under the Workmen's Compensation Act. R.S.B.t . lull, 
ch. 244, defended on the ground of the serious and wilful inis- 
conduct of the applicant.

The application was refused.

Me Lean, for the applicant.
M< Faria ne, for the defendant.

Mi KPHY, J.:—Assuming without deciding that the appli-Murphy, J.

cation for compensation under the Workmen’s Compensai ion 
Act. | R.S.B.C. 1911, ch. 244] is made in time, I hold the plain
tiff fails because I find the accident to have been the result of 
his serious and wilful miseonduet. I find as a fact that In was 
forbidden to clean the machine in question until he had first 
done two things, i.e„ throw the lever hack and turn off tin- 
power. I find as a fact that he disobeyed this order in tin law 
of repeated warnings. I find as a fact that the foreman in no 
way countenanced his so doing, although I find the formait 
himself did at times do the same thing as occasioned the .Tri

dent. hut that he was not aware that plaintiff was so m-iing 
either at the time of the accident or previous thereto.

1 therefore dismiss the application.
Application dism i" - <1
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BARRIE v. DIAMOND COAL CO.

■1 ll„rtn Supreme Cour/, Harvey, C.J., Stuart, Beck, ami Simmon*, ,1,1.
April 8, 1914.

1. Appeal (§ VII L 3—48.5)- Weight of evidence as to prejedm: from
i.ack of notice Workmen's compensation claim.

While the question whether there was any evidence that the em
ployed was not prejudiced by want of notice of the employee's injury 
under the Workmen's Compensation Act, Alta, stat. 190s, cli. 12. is a 
question of law upon which an appeal may be taken, no appeal lies as 
to the weight of such evidence where there was millicieiit to base the 
Judge's finding that there was no prejudice, and that the notice might 
therefore be dispensed with under the statute.

[Bruno v. International ('. «V C. Co., 12 D.L.R. 74.5, referred to.]
2. Infants i§ III—ID—Action by Appointment of next friend—Work

men's compensation claims.
Iii proceedings in a District Court under the Workmen's Compensa

tion Art (Alta.) the practice of the District Court is applicable where 
not inconsistent with the Act ; and, therefore, an amendment may be 
made during the trial so as to add a next friend in a proceeding there
under to recover compensation for an employee under the age of twenty-

\Boilner v. West Canadian Collieries. K D.L.R. 102; and Toll v. t 
I A.L.R. 318, referred to.)

3. Kmdence (§ III—376)—Admissihiuta Secondary evidence not ob
jected TO AT HEARING.

Secondary evidence is admissible where the primary evidence can
not lie produced, or where the party against whom the evidence is 
tendered does not object.

1. Appeal (§ IV .1—15.5) —Workmen’s compensation claims Award vary
ing FROM THE DELIVERED REASONS FOR JVDGMENT DISPOSAL AS TO

It is nut an objection available on all appeal that the disposition 
in cl.• by the District Judge of the costs in a proceeding under the Work
men's Compensation Act (Alta.) is different in Ins formal award from 
that in his written reasons for judgment; the award as finally signed 
is the only disposition to he dealt with on an appeal.

Appeal from an award under the Workmen’s Compensation 
Act, Alta. Stat. 1908, eh. 12.

The appeal was allowed and a reference hack directed.

./. II. Palmer, for the plaintiff, respondent.
/ M. Johnston, K.C., for the defendant, appellant.

rite judgment of the Court was delivered by Beck, J.:— 
llii' is an appeal from the award of Iiis Honour Judge Jackson, 

under the \Yorkmen’s Compensation Act (eh. 12 of 1908 Statutes), 
whereby In* ordered the respondent company to pay the appli
cant. after deducting amounts already paid, tin- weekly sum of

ALTA.

S.C.
1914

Statement
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87.50 as compensation for personal injuries, as well as an :n. 
at that rate and costs.

A number of grounds of appeal art1 taken:—

1. No notice in writing of the accident was given.

The Judge found upon the facts and circumstances pro ; 
that the respondents were not thereby prejudiced in their - 
fence. I think that these facts and circumstances const it u in l 
some evidence of there being no prejudice, and that, while tin 

question whether there was any evidence is a question of law 
upon which an appeal is open, the question whether there I mu 
some evidence upon which the Judge1 could so find his fin.ling 
is the more satisfying is one upon which no appeal is open.

The evidence in this respect is to this effect: The accident 
happened on December 21, 1911. The applicant was sen 
and permanently injured in one arm. The respondents continued 
to pay his wages at the rate of $16.44 per month from tin date 
of the accident to January 9, 1913. Then the respondents pro
posed in an indefinite way to pay him a lump sum in satis!\ ion 
of his claim. He refused it. The respondents then refit' l to 
pay him anything further. The applicant, immediately after 
the accident, was examined by two medical practitioner' l)r 
D’Arc and Dr. Beaman, both of whom then lived at Diamond 
City, the village where the mine in which the accident occurred 
is situate, and both of whom are still there or in the same part 
of the province. Dr. D’Arc and a Dr. Rose, who also li - in 
Diamond City, performed an operation on the applicant, in 
relation to tin1 injury occasioned by the accident, in February. 
1913. A Dr. Taylor, of Lethbridge, had examined the ap| ant 
prior to this operation and had advised it. A Dr. Galbraith, 
also of Lethbridge, examined him before the hearing The 
applicant has been living at Diamond City eontinuousb ever 
since the accident.

To quote words which I used on a former occasion:
There is no room for the suggestion, under these cireumstam - that 

the claim might he fraudulent or the applicant a maligner, or that a p< -»nal 
examination under the provisions of the schedule of the Act wouM have 
been of any additional advantage to the respondents: ttruno v. Inl< m' 
C. «(• r. Co.. 12 D.L.R. 74Ô, 24 W.L.R. 721».
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1. therefore, think that there was evidence upon which the ALTA. 
Judge could hold that the respondents were not prejudiced. s. c.

j. The applicant is an infant.
The proceedings were commenced without a next friend. The ,tA*ltIK 

point was raised during and at the conclusion of the evidence. Cmi'cn*
Tin1 Judge reserved his decision. He subsequently gave written 
realms for judgment, in which, after finding on the merits in 
favour of the applicant, he expressed the opinion that, according 
to tlii- proper practice, an infant applicant was bound, as soon 
a- hut not before—the proceedings under the Act were ripe 
for hearing, to lie represented by a next friend, and gave the 
applicant a stated time to enable him to file the consent of sotne- 
oii1 io act in that capacity, and directed that, upon this being 
done, the proceedings should be amended accordingly. This 
was done, and the Judge made an order for amendment accord
ingly. and subsequently made his award.

This Court has already held, in Bodner v. IfVsf Canadian 
CulIh /'il x, 8 D.L.R. 462, 22 VV.L.R. 765, that, contrary to English 
décidons and by reason of differences between the English Act 
and that of Alberta, proceedings before a District Court Judge 
:t< arbitrator are proceedings in the District Court, and that the 
ordinary practice of that Court, so far as it can be applied and 
is not inconsistent with the provisions of the Act, is applicable 
to proceedings under the Act.

Again, in Toll v. C.P.Ii. Co., 1 A.L.R. 318, this Court was 
of opinion that the suing by an infant without a next friend was 
a mere irregularity which might be amended at any stage. I 
think, therefore, the Judge quite rightly permitted the amend
ment and was fully authorized to do it as and when lie did.

5 It is fluid that the Judge is clearly wrong in the amount of the weekly 
allowance—that there is no evidence to support a finding of the amount 
fixed— $7.50 a week.

The statutory provision which is to be upplied is as follows:—
I bo amount of compensation . . . shall be . . . where total 

"i puMi t! incapacity for work results from the injury, a weekly payment 
dm ihg the incapacity after the second week not exceeding 50'of his average 
wei'kl’ ' linings during the previous twelve months, if he has been so long 
einpluyi-d, hut if not, then for any less period during which he has been in 
th< • "uploymcnt of the same employer, such weekly payment not to exceed
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$10; provided that as respecta the weekly payments during total im ■, 
of a workman who is under 21 yearn of age at the date of the injur) :in<i 
whose average weekly earnings are less than $10, 100' < shall be subs' tr.| 
for f)0', of his average weekly earnings, but the weekly payment si. II m 
no ease exceed $7.00: Seh. A. (1) (b).

For the purposes of the provisions of this schedule relating to "can i>" 
and “average weekly earnings” of a workman, the following rules si ! lie 
observed:—

(a) Average weekly earnings shall be computed in such manni i - .- 
best calculated to give the rate per week at which the workman was h. 
munerated. Provided that where by reason of the shortness of tie time 
during which the workman has been in the employment of his employ r, nr 
the casual nature of the employment, or the terms of the cmploymei •
impracticable at the date of the accident to compute the rate of ren . r.i-
tion, regard may he had to the average weekly amount which, dur n j tbe 
twelve months previous to the accident, was being earned by a pei- n in 
the same grade employed at the same work by the same employe] r. if
there is no person so employed, by a person in the same grade en veil
in the sanu* class of employment and in the same district.

What tin* Judge says on the question of the applicant’s .-n • iy 
weekly earnings is as follows:—

The applicant had been working in an inferior position until 
In fore the accident, when he was given a better position. It was shiv, i the 
evidence that the minimum wages received for the work he was done ’ the 
time of the accident was $2.50 per day or at the rate of $15 per week I
the amount arrived at as the “average weekly earnings”: Sell. I > . u 
. . the award of the Court will be on the basis of $7.00 pi n k 
less the amount already paid.

The hearing took place on June 21, 1913. The appli- 
examined by Dr. Galbraith a few days before. The < 1< i - 
evidence shews that the applicant’s right arm is perm > .itly
and seriously injured, so that at the present time he eitnu in* 
it either for manual or clerical work, and the prospect- hi- 
ever being able to do so are very slight. The applhvn -ai-l 
that he had, on account of the injury, been doing no wml nc 
the accident. He was living at his father’s house, un r the 
doctor’s care, from the date of the accident (December 21. I 'll 
for nearly a year, visited by the doctor practically ev « lav.
Then, on February 20, 1913, another operation had to !><r-
fortned upon the arm, which was found not to be healing no rly, 
and a piece of bone was removed. From this and o' r k" 
salient eireumstanees appearing in the evidence, I think the 
Judge could quite reasonably find that tin* applicant 1 tnun
the date of the accident been and at the time of the i < aiinc
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was still under 11 total incapacity.” This is, of course, subject ALTA, 
to review in pursuance of the 1st schedule (13). Then the Judge s. 0. 
has found as a fact that the minimum wage paid for the class 1914 
of work the applicant was doing at the time of the accident Barrii:
was $2.50 per day—equal to §1T> per week. If so, then, under Diamond
the provisions I have quoted from the schedule to the Act, the Coal Co.
weekly payment was properly fixed at $7.50. j.

Exception is taken by the respondents that the Judge partially 
based his finding of the weekly earnings on inadmissible or im
properly received or insufficient evidence of an “agreement." 
Now, it is a matter of general knowledge that the common usage 
is that agreements exist between mineowners, on the one hand, 
and the body of their workmen, on the other, regulating, amongst 
other things, the rates of wages to be paid for the several classes 
of work, and this usage has become so well known and so nearly 
universally adopted that it is not only recognized but in effect 
assumed and taken for granted by the Parliament of Canada 
(the Conciliation and Labour Act, R.8.C. 1900, eh. ‘.Mi).

Counsel on both sides quite well understood what agreement 
was referred to, no objection was taken at the time to the kind 
of the evidence being given with regard to it, and, assuming 
objection could have properly been taken—which I doubt—it 
could have been only on the ground that it was secondary evi
dence, and secondary evidence is perfectly good evidence if either 
it is shewn that the primary evidence cannot be produced or 
the party against whom the evidence is tendered does not object. 
The applicant was employed from the commencement of his 
employment—some two months before the accident—until within 
two or three days of the accident at $1.47 a day—equal to $8.82 
a week. Then he was given a better position. But, even while 
taking into consideration the evidence regarding the agreement, 
I have come to the conclusion that there is no evidence upon 
which the Judge could fix any sum whatever as the applicant's 
average weekly earnings. Substantially the whole of the evi
dence upon this question is as follows:—

Joseph Paresi:
q Were you doing the same work as he was? A. Well, not the same 

H'tiii-, but I used to have stronger horses; he used to pull out of the room; 
itnd I used to pull out of the entry.
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Q. What wages did you get from the company for the work? A. 
to have 83.03 for 8 hours.

(J. Is that the usual pay for that class of work? A. Yes.
The applicant:
(After saying that until two or three days before the accident \ 

getting $1.47 a day.)
Q. Do you know the usual pay that a man receives in this di.-i 

that class of work in the mine? A. Well, the agreement calls for fn-i - ; 
to $2.60 or $2.75.

(j. Do you know what the Diamond Coal Co. are in the habit ■ 
for that class of work? A. No, all I know is that the men get $3.03. 
know about the pony drivers.

Q. Having been shifted from the work of carrying plates to tin- 
driving a pony, how much do you think you were entitled to receive fi 
company? A. $2.50 to $2.75.

In view of this evidence, it seems to me impossible i -i\ 
that ‘‘the minimum wages received for the work he was i,u 
at the time of the accident was $2.50 per day, or at the i 
$15 per week.” As the applicant was a boy of about IT in 
had been receiving $1.47 a day, it seems more likely t1 I,.-
would in his better position receive $1.75, the minimum ag<
according to the agreement, than $2.50 or $2.75. $1.75 r 
amounting to $10.50 a week, and thus exceeding $10 <-k.
would entitle him to only 50% of this, or $5.25. In m u.
as 1 see it, can the Judge's finding be sustained for $7.50 <i k 
or for any fixed sum on the evidence produced.

There is another ground of appeal raised, namely, i! tin 
award makes a different disposition of the costs from that ' 
by the Judge in his written reasons for judgment. T i- 
nothing in this ground. Any Judge is at liberty to ah r iii* 
expressed opinion until—unless in exceptional cases it 
on to the extent of the formal judgment being entered, b icli 
a case as the present, we can deal only with the award miiii 
he ultimately saw fit to sign.

In the result, the ease should be referred hack to tin irued 
Judge of the District Court for the purpose only of hi- t iking 
further evidence to enable him to fix the compensation ml of 
his fixing it. In doing so, he should fix the exact amomr <lue 
for arrears—that is, he should ascertain the exact amount mly
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paid by the company, deduct it from the arrears, and settle 
the balance.

\< to the costs of the appeal, I would give them to the appel
lants. hut fix them at $100. The costs of the further enquiry
I think should be borne by the respondents.

ALTA.

1914

1 >1 AMOV'D
Case referred bach.

FORSTER v. CITY OF MEDICINE HAT. ALTA.

Alberta Supreme Court, Walsh, .1. April 7, 1914. S.C.
1914

1. LvikitAL support (§ 1 -2)—Excavations—Changing street gkaiu .
The right to lateral support <>f land is not infringed until actual dam- 

nges are suffered by reason of the withdrawal of the support, and a 
falling in of an insignificant quantity of the soil without any consequent 
special damage will not sustain an action based in damages only and 
not for an injunction.

|liurkhouse v. Bonomi, 9 H.L.C. 503, applied.| 
lliiiiixv ays (§ Il B—52) Voluntary license to aih ttim; o\\ m h to er r

STEPS ON HIGHWAY—REVOCATION.
Where a city municipality, by way of mere license and voluntary 

i imcession, permits a property owner to put ste|>s on the highway as 
an approach to his property, the city has the right at will to withdraw 
- ich license without the owner's consent or concurrence.

[Forster v. Medicine Hat, 9 I).I,.It. 555, 5 Al.lt. 36, doubted.|

V'tion by a private owner against a municipality in damages 
for alleged withdrawal of lateral support from his property.

The action was dismissed.

Statement

(i. II. lions, K.C., and ./. T. Shaw, for the plaintiff.
Hand, for the defendant.

Walsh, .1.:—This action is brought to recover from the de
fendant the damages which lie claims to have suffered by reason 
of the cutting down of the street in front of property owned by 
him and the removal from it of earth along the entire frontage 
of his lots. It is brought as a result of my refusal to appoint an 
arbitrator to fix the amount of the loss claimed to have been thus 
sustained by him. See Forster v. Medicine Hal, Il D.L.H. 555,
Û A.L.R. 30. That decision was reached practically without ar
gument upon the ground on which I placed it and I must frankly 
confess that a reading of the authorities cited to me by Mr. Hand 
on tlic argument of this case has raised some doubt in my mind
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as to the correctness of the conclusion which I then readied. 
That question is, however, now res judicata as between these 
parties. If, however, the same point is ever raised before me again 
I will approach its consideration with an open mind in spite of 
the view of it which I expressed on the occasion above referred to.

The facts of the case, as disclosed at the trial of this action, 
are vastly different from my understanding of them when tie ap
plication for the appointment of an arbitrator was before me. 
The cutting down of the highway was done in 1905 under a resolu
tion of the city council at a time when the plaintiff was the mayor 
of the city and at a meeting over which he presided and it wa> 
done with his full consent. In the same year he applied for per
mission to build steps from the grade of the highway, as thu< es

tablished, to the property in question. This permission was 
given him and he put the steps up, which were thereafter used by 
him and his family until 1912, and they afforded the only means of 
access to his property from the front. The cut was a deep one, 
being from nine to twelve feet in depth across the entire frontage 
of the lot, but the plaintiff was entirely satisfied with that ar
rangement and if nothing further had happened, this litigation 
would not have arisen. In making this cut, the entire width of 
the street was not excavated. The top of the cut was about two 
feet from the line of the plaintiff's lots with a gradual slope from 
there to the roadbed. In 1912, under the authority of certain 
by-laws properly passed and never since questioned, the cut was 
widened on the plaintiff’s side of the street to permit of tin lay
ing of a curl), gutter and sidewalk, and in the carrying out of 
this work the top of the cut was brought very close to the plain
tiff's line and the slope of the side of it was made much deeper 
than before and the steps, until then used by the plaintiff, were 
removed. The grade of the highway as it was left in 190.*) was 
not further lowered in this process. It was, if anything, raised 
a little. All of this work was done on the highway, but the 
plaintiff complains that as a result of it, the soil of his lot i~ fall
ing into the highway and that the removal of the steps has taken 
away his only way of getting into and out of his property from the 
front, and it is only of this work done in 1912 that he complains. 
In my opinion, the defendant is not now liable on the score of the 
cutting off of the plaintiff's means of access to his property.
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Any claim that he* ever had in this respect was because of the 
work done in 1905 for that was the* effective cause of the isola
tion of his property and of that lie makes no complaint. Even 
if he did, he could not succeed in it quite apart from any defence 
under any statute of limitations which the city might have to 
a claim for an act done so many years ago. He was an active 
and a consenting party to this very thing being done. He knew 
that it was in contemplation and he approved of it. He knew 
that it was being done and encouraged it. He certainly could 
not be heard to say now that the city had no right to do it even 
if he put forward that contention which he does not. The 
removal of the steps in 1912, when the excavation was widened 
constitutes, as 1 understood him at the trial, his present real 
grievance on this branch of his claim. I am unable to see, how
ever, how their removal gives him any right of action. He was 
a mere licensee in the placing of them on the highway. The 
right which the city gave him to so place them was not given in 
recognition of any legal obligation on its part or of any legal 
right in him. but was a voluntary concession made solely for his 
convenience which I think it had the right to withdraw when 
and as it liked.

His claim arising out of his contention that the soil of his lot 
i> falling into the highway as a result of what was done in 1912 
is founded upon the argument that he had a right to the support 
which the neighbouring land, in its natural state, afforded to his 
land and that the withdrawal of this support, occasioning damage 
to his land, gives him a cause of action against the city. The 
evidence at the trial rather points to the conclusion that the con
struction of a retaining wall is or will some day become necessary 
to prevent the falling of at least some portion of the plaintiff’s 
land into the street. The contest upon this point seemed to be 
over the question as to which of the parties should l>e at the 
expense of building it. The plaintiff practically asked me to 
award him as damages the sum which it would cost to build this 
wall, which sum he in effect, if not in so many words, promised 
to expend in its construction.

The city advanced the proposition that he should build it 
himself because, when built, his property would, by the opening

;t9;
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up of this street, he enhanced in value by an amount consider ,|v 
exceeding the cost of the retaining wall.

I do not see what I have to do with either of these sill 
sions. The only claim which the plaintiff makes is for dan, - 
The work has been done so that an injunction to stop it, < u if 
it were asked, would be futile. No claim is made by the pit Lr 
or was even hinted at during the trial, that the defendant -I il.l 
be compelled to restore matters to their former condition. It i> 
a claim for damages and damages only that is presented l»\ the 
plaintiff. If the principle of lateral support which prevail ;ts 
between adjoining proprietors applies as between a pirate 
owner and the municipal corporation owning or having tl n- 
trol over the highway upon which his land abuts (and hi- ,im 
can certainly be placed upon no higher ground than this) hi- right 
is to damages when and not before damages are suffered I 
son of the withdrawal of that support.

It is, I think, conclusively settled by the decision in this House i 
house v. Honomi, 9 1I.L.C. 503, that the owner of land has a right t<• it 
from the adjoining soil, not a right to have the adjoining soil reniaii 
natural state (which right if it existed would he infringed as soon 
excavation was made in it) hut a right to have the benefit of support hirli 
is infringed as soon as, and not till damage is sustained in conseipi ,.f 
the withdrawal of that support: (per Lord lilackhurn in the House , 
l)<il(nii v. Angus, 6 App. Cas. Tin at 808).

Upon the evidence I think that the plaintiff has as y< -u- 
tained no damage under this head. There is some evi lire 
that an insignificant quantity of the soil of the plaintiff and 
has fallen into the street. I am not satisfied that this i- .- hut 
even if it is, the damage thereby occasioned is so small a> he 
unworthy of notice. The plaintiff would probably not < in 
any event to have that damage assessed to him now, for it may 
be that there can be but one assessment of such damage and 
should it be made now, he might find himself remediless ii 'no
thing more serious in this respect should occur in the f, ure. 
The plaintiff’s action is dismissed with costs.

Action (Iism
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O’KELLY v. DOWNIE. MAN.

1/ inl„i Court of A/!/>««/, How,II, C.J.M., Huh,inis, l\r,lue, Cum,run, <nt,l 
Hnggart, JJ.A. April 29, 1914.

('.A.
1014

i Plkadixu (§ II—165)—Statement of claim -Averments Amkniikd 
statem  e nt—Effect .

Thv right of one party to read the pleading of another as evidence 
against the latter is confined to the pleading as it stands, so that if 
the pleading has been amended, the original pleading cannot In- read 
as such evidence.

!<>'Kelly v. Duwnic, 15 D.L.R. 15S, reversed.|
_> Solicitors (§ I! B—25)—Relation to client—I xsthittioxs —Error

IX PLEA01 NO.
A misstatement of certain allegations of fact, made by a solicitor in 

drawing the plaintiff's pleading, owing to wrong or misleading instruc
tions having been given, is merely a statement of fact made improperly 
by an agent, and cannot be read as evidence against his client after 
the pleading has been corrected by amendment.

1 o'Killy v. Duionic, 15 D.L.R. 158, reversed.)

Appeal from the decision of Curran. .)., O' Kelly v. Doirnie, 
15 1 ).L.R. 158, 2fi W.L.R. 113, in defendant’s favour on a counter
claim for specific performance of a rescinded contract alleged to 
have been revived by the plaintiff’s pleadings.

The appeal watt allowed, llaggart, d.A.. dissenting.

Statement

II . II. Trueman, for the plaintiff.
.1. /». Hudson, and E. A. ('onde, for the defendant.

Howell, C.J.M.: The facts in this case are almost identical 
with those in Ilandcl v. O'Kelly, 8 D.L.R. 41, 22 Man. L.R. 5(12. 
At the date of entering into this agreement the property had only 
a speculative value and in harmony with Sanderson v. Hurd,It, 
hi < ir. 1 It), Courts consider in such cases that time is of the essence 
of the contract even if it had not so been made by the very terms 
of this agreement.

I think the learned Judge properly held that the defendant 
liefore this suit began had abandoned the contract which aban
donment had been acquiesced in and acted upon by the plaintiff. 
Vhile matters were in this state the plaintiff filed the statement of 
'•him in this cause and the record when the defendant filed bis 
statement of defence and at the trial and now, so far as the state
ment of claim is concerned, is merely a statement of the above and 
a ehim asking to have it declared that because of the abandonment

Howell. n.J.M.
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the contract should be declared to be at an end and void and that 
a caveat registered pursuant to the contract should be vacated. 
It appears that through some misunderstanding of the solicitor, 
due to want of full instructions, the original statement of claim
allege contract was still on foot and in force and asked for
specific performance by the defendant, and in default, cancella
tion. On being served with this the defendant tendered payment 
and demanded conveyance. The solicitor notified the plaintiff 
and he was then, for the first time, told of the abandonment and 
of the sale of the land by the defendant. Thereupon the state
ment of claim was amended, and made as the record now is. The 

defendant in his answer to the amended statement of claim, set 
up the original, and claims that it is the record in this cause, or, at 
all events, that the plaintiff is bound by it.

In Daniell, Chancery Practice, 7th ed., 490, the * g U 
stated:—

The right of one party to read the pleading of another party as evidence 
against the latter is confined to the pleading as it stands, so that if the pl< cl
ing has been amended, the original pleading cannot be read as such evidence

This principle is stated to be the law in Annual Practice, 1914, 
at 531. That is also my memory of the practice in the past.

It seems to me the utmost use that the defendant can make of 
the original statement of claim is that the plaintiff by his solicitor, 
at the institution of this suit, claimed that the contract was -till 
in force and did not assert or claim that it had been abandoned. 
The plaintiff, to meet this, gives evidence of the imperfect instruc
tions to his solicitor and of his want of knowledge at the institu
tion of the suit of the abandonment and of the sale of the land h\ 
the plaintiff.

It seems to me clear: (1) that the * ' abandoned the
contract and the plaintiff acquiesced in this; (2) that they merely 
instructed their solicitor to clear the title; (3) that the solicitor 
made a mistake in certain allegations of fact in the original state
ment of claim which he corrected by amendment. It is merely a 
statement of fact made improperly by an agent. The defendant 
has not been induced to change his position because of this mis
statement. He had lost his right to the property before the plead
ing and I cannot see how this misstatement of fact could give it 
back to him. There was no new agreement. If because of this

MAN.

V. A.
1014

Bowen. C..T.M.
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misstatement the defendant has been put to eosts, his wrongs 
can he remedied by an order as to costs. If the pleadings in the 
action had originally been in proper form, perhaps the defendant 
would not have contested the action.

The judgment entered must l>e set aside and a judgment 
entered for the plaintiff declaring that the contract in question 
was abandoned and declare it void, and the caveat must be 
vacated.

There will be no eosts in the Court below and this appeal will 
he allowed with costs to the plaintiff.

Hiehards, J.A., Perdue, J.A., and Cameron, J.A., concurred 
in the judgment of Howell, C.J.M.

Haooart, J.A. (dissenting):—I would affirm the judgment of 
the trial Judge, and 1 accept his statement of the facts.

In the exercise of its discretion the Court will refuse to give 
relief by way of specific performance or making a declaration in 
favour of a party to the contract when by his actions or conduct 
tin* plaintiff has become disentitled to that relief or remedy which 
he asks for.

Here it has not been shewn when or how or by what process 
the defendant became divested of the rights he acquired under 
the agreement of purchase or of his interest in tin* land.

The plaintiff urges that the defendant abandoned his rights 
and his interest. The evidence shews that the defendant wanted 
t<i get his money back and that he would like to get out of his ob
ligation to make further payments. The contract of abandon
ment to be effectual must have all the formalities ami require
ments of an original contract. The plaintiff claims that the 
“abandonment” was accepted by them by their re-selling the 
lam I to Chapman, and by their striking out of their books their 
charges in respect of the unpaid purchase money; but I cannot 
find that either of these circumstances were communicated to the 
defendant before the commencement of this action.

Fry on Specific Performance, f>th eel., 004:—
The Court must lie satisfied of this total abandonment by both parties 

of the contract.
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Howell. C.J.M.

Rirhan!*, J.A. 
Perdue, J.A. 

Cameron, J.A.

Haggart, J.A. 
•dissenting)

"The Court,” said Lord St. Leonards,
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MAN. requin s us clear evidence of the waiver a< of the cxi-tcnee of the con
(’. A.
1914

itself, and will not act upon less.

and in another vase His Lordship said that
O’Kei.i.y unless a party has by his conduct forfeited his right, abandonment i
Downie. contract, according to the law of this Court, is a contract in itself.

Haggnrt, J.A.
(diMviithig)

citing ('anilnn v. lirabazon, 3 Jon. <V L. 1200, and Moore v. f
3 Jon. A; L. 438.

It has been also urg<‘d that the amount actually paid l>\ in 
defendant was very small in proportion to the total pun 
money. In the recent case of Kilmer v. liritùh Columbia < 
ardu Co., [1913] AX’. 319, 10 D.L.R. 172, it was contended tli it 
was a speculative purchase and that only $2,000 out of a t nl 
purchase price of 875,000 had been paid, and that the forfe 
clause should be given full effect to; but the Court there rein d 
against the penalty, following the law as laid down in Re !)> 
ham Doric Co., L.R. 8 Ch. 1022.

I would dismiss the appeal.
Appeal allow*

ALTA. BENNEFIELD v. KNOX.

S. C.
1914

Alberta Supreme Court, Harvey, C.J., Stuart and Simmons, ././
April 20, 1914.

1. Appeal (§ I B—15)—Final decision.
The refusal of a District Court Judge to confirm a referee's i rt 

under an order of reference is not a “final decision" within tin r- 
view of sec. 48 of the Alberta District Courts Act, 1907, eh. 4. v 'li
the decision from which the appeal is taken does not in fact detn up 
the rights of the parties.

\Haby v. Iloss (1892), 14 P.R. (Ont.) 440; ami li ar#/ v. Serrell, .3 A ! It 
138, applied.]

Statement Motion for extension of time to perfect an appeal from a 
District Court Judge's decision, involving the question : to 
whether the order from which appeal was sought was appealable. 

The application was refused.

.4. Stewart Watt, for the plaintiff, appellant.
The defendant Knox in person.

Harvey, C.J. The judgment of the Court was delivered by Harvey, C.J 
This is an application for an extension of time to perfect the 
appeal, of which notice has been given. The appeal is from the
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dvvMon of a District Court Judge, and one of the objections is ALTA, 
that there is no right of appeal by reason of sec. 48 of the District s. c 
( uiill- Act, 1 DOT. ch. 4. See Herman v. McConnell, 3 A.I..11. 1
139. Hkwkfikld

’his section is taken in exact words from an Ontario Act.
It was held by the Court of Appeal of that province, in J'nbif ----
v. Horn 1892), 14 P.R. (Ont.) 440, that the proviso as to final 
and interlocutory orders and decisions applied to the whole 
section, and not merely to the last paragraph. This judicial 
interpretation ought to be accepted for our Act. See Word v.

. IL.K. 138.
"I lie only question, then, is whether the decision appealed 

from i- final or interlocutory. The plaintiff gave two mortgages 
to the defendant Knox, which were transferred to his co-defen
dant. the Trusts and Guarantee Co., who are now the registered 
owners. The plaintiff alleges that lie only received a portion of 
tin amount of the mortgages and claims:

' An accounting from defendant Knox :
■l> A declaration of the interest of either of the defendants;

■ A discharge on payment to Knox of the amount due him;
' An injunction restraining the transfer of the mortgages. 

The defendants the Trusts and Guarantee Co. disclaim any 
hciii filial interest in the mortgages, and the defendant Knox 
alleu»- that the full amount is due on the mortgages, and that 
for valuable consideration he had agreed to cause the mortgages 
to he transferred to certain named persons.

On May 21, 1913, the District Court Judge, in whose Court 
tin action was, ordered a reference to the clerk of the Court to 
ascertain and report what amount, if any, was due on the inort- 
tiau« - The clerk reported, on October 29, 1913, that there was 
8341.90 due. On January 12, 1914, the plaintiff applied by sum- 
mon> for an order confirming the report, and for an order that, 
upon payment into Court of the amount found due, the registrar 
should cancel the mortgages. This application was dismissed 
on I ' binary 2, 1914, and it is from this decision dismissing the 
application that the plaintiff desires to ap|)eal. It does not 
appi " from the material how the order of reference came to 

!: h - The reasons given by the learned District Judge for 
his refusal to grant the order were that the reference was not
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ALTA. one for trial nor one covering all the issues in the action, md
S. C. that he knew of no rule requiring confirmation. Apparent l\ he
1!,14 had been asked to treat the application as a motion for i lg- 

Bknnehei.d ment, hut this he declined to do, one reason being because tbe 
Knox proper procedure was not taken. It is hard to see how a r< m>al

Flamy, C.J.
to make an order asked for which does not determine tin lights 
of the parties can be deemed to be final, and, therefore, tin- -ab
ject of appeal within the section. The decision in the pn-.-nt 
case did not settle any question in dispute between tin- parties 
except the bare question of the plaintiff’s right to have tin par
ticular order he asked for, nor does it stand in the way ..f hi- 
pursuing all his rights in the action.

I think it is clearly not final and that there is no appeal The 
application should, therefore, be dismissed with costs.

Application refu <

ALTA. SMITH v. ULEN.

S. C. Alberta Supreme Court, Beck, ,/. April 10, 1914.
1914 1. Master and servant (§ III B 2 302)—Joint liahility <>i pu«• ;.ir

AND OF INDEPENDENT CONTRACTOR—INJVRY To SERVANT \
TRACTOR.

A municipality's reservation by its contract with an in!.: ant 
contractor of control over the way in which the contract..i nk 
shall he done and tin* kind of material that should he used an.I -np-
ulation for the right under certain circumstances to dismiss 1 mm
engaged thereat, does not render such municipality jointly liai, with 
till- contractor to a servant of the contractor for injuries sus' . ! as
the result of mere collateral negligence of tin- contractor in the p. .nu
ance of the contract, such as the latter's failure to provide an • a-nt
method of marking the location of uncxplodcd dynamite eh. 1 - or
giving notice thereof to his workmen engaged in excavating ai 
where dynamiting had been done.

|Ifeedic v. London and .V.H’./f. Co.. 1 K\\ 244. 20 L.J. Lx. il". I 
Dallontania v. McCormick. 14 D.L.R. 613, considered.)

statement Action against one Vlen, the contractor with the city Ed
monton and against the city municipality, for damai: for 
negligence, involving the question of joint liability by tin city 
on the ground of assuming control.

The action was dismissed as against the city.
II. II. Parla, K.C., for the plaintiff.
Frank Ford, K.(\, for the defendant Vlen.
,/. C. F. Honni, K.C., for the defendant Edmonton (city
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Bk< k. J.:—This action was tried before me with a jury. 
It was an action for damages for negligence. I put certain ques
tions to the jury which they answered, fixing the damages at 
$10,000. On the findings of the jury I directed judgment for 
Sit 1,000 and costs against the defendant Vlen hut reserved 
tin question of the liability of the city of Edmonton for further 
consideration. This question has now been argued. The 
decision involves the consideration of the much discussed ques
tion- which arise from the intervention of an independent contrac
tor between the party sought to be made Habit1 and the party 
injured. I have been referred to many decisions and text-books. 
The authorities seem to me to establish the following proposi-

I. Where an independent contractor is employed to do an act unlawful 
in itself, lin* principal is liable for the direct conséquences of such net and 
is al,mi liable for the consequences of the negligence of the servants of the 
contractin': Ellis v. Sheffield Gas Consumers Co., 23 L.J. Q.B. 12.

- Where an independent contractor is employed to do a particular 
thine which the principal is authorized to do, whether by statute or other- 
wi.M and the contractor does the thing in an improper or imperfect manner, 
so that the impropriety or imperfection is the cause of damage, the princi
pal is liable: Hole v. Sillinghoume and Shrerness It. Co., 6 II. tV X. 4KS, 30 L.J.

.! Where the thing done is a nuisance the principal is liable: V>.
I It being the law that when one invites another to use his premises 

nr chattels the person giving the invitation must use reasonable care to 
ensure that the condition of the premises or chattels does not subject the 
person invited to danger; this applies to the case of a principal who has 
emplmi'd an independent contractor so as to render tin1 principal liable to 
an employee of the contractor if injury results to the employee by reason 
of the premises or chattels being—at all events at the time they are placed 
in charge of the contractor—in a condition which is dangerous but can be 
gu- I igainst: Heaven v. Vender (1883), II Q.li.D. 503; Lel.icvre v. Could, 
|lv;i, 1 q.ll. 401; Earl v. Lubbock, (1005| 1 KB. 253.

■V Where an independent contractor V employed to do a particular 
thing in*I in the ordinary course of events the omission to take proper pre- 
eautinns with regard to the manner in which the work is to be done, is the 
"ci "ii uf a person being injured, the principal is liable, if lie fail to see 
thii pn.pcr precautions are taken: Hughes v. Vereivnl, S App. (’as. 443;

I 10C B N 8 170; B.....  i Peal< 1 Q
I ’ ii App. Cas. 740; Penny v. Wimbledon Council, (18091 2 (j. It. 72.

An instance of the converse cast* is The Cockshutt Plow Co. 
1.11. \ Macdonald, 5 D.L.R. 365, 8 D.L.R. 112, 22 W.L.K. 708.

II hut the principal is not liable for a negligent act or omission occurr- 
ini: enI Literally or casually or incidentally in the course of the performance
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ALTA.
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1914
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«•f the work: licedie v. London <V A .Il ./i’. Co., 4 Kx. 244. 20 L.J. Ex. (>‘> .
son v. fox, 2 C.1M ). 309; Pickard v. Smith, 10C.B. N.S. 470.

7. If the principal is not liable on any of the above stated prineip > |1( 
may, nevertheless, be liable by reason of the principal retaining a tight 
to such font ml and interference with the contractor’s employees as I n ■ ,i, 
the relationship of master and servant between the principal and tin ■ !:. 
tractor's employees and thus render the principal responsible for tin i gh- 
genre of the contractor’s employees: Donoran v. Lainy, |1K93| 1 (y I’, •,_"i 
Sir/dun v. Thurso Police Commission!rs (Court of Sessions) Scot lam I l\7ii 
3 Itet tie Ô3Ô, cpioted 19 Hul. Cas. pp. 183 « Z seqMae Donnell's M , t ,\ 
Servant, 2nd ed., 257.

The defendant, I’len, was a contractor employed by tin eit\ 
of Edmonton under a special contract in writing to make : trg* 
sewer extending a very considerable distance under one ni tin 
streets of the city. Its depth was so great that the method of 
making it was to make vertical shafts at long intervals to the depth 
required for the sewer, and then to make a tunnel in and along 
which a concrete sewer was constructed. For the purpose of 
making the tunnel, charges of dynamite were embedded on tin 
face of the work and exploded so as to loosen the material. Tin- 
dynamite was exploded by means of fuses. After igniting tin 
fuses the gang of men would retire. In this instance they wen- 
followed by another gang of men, of whom the plaintiff was one. 
While engaged in excavating tin- earth he evidently struck with 
his pick an unexploded stick of dynamite. The jury found that 
the negligence consisted in not having a proper method of marking 
holes for unexploded shots and also in the inefficient nut hod 
adopted of gang foremen notifying those on the next shift of un
exploded shots.

In my opinion, the negligence which resulted in the injury 
to the plaintiff was collateral, casual and incidental to tin per
formance of the contract and therefore the city of Edmonton is 
not liable unless by reason of the terms of the contract tin city 
reserved such control over and right of interference with the con
tractor’s workmen as to make the latter the servants of tin city. 
The only provisions of the contract upon which, to my tniml, an 
argument can be based that this relationship was created arc two; 
(1) a provision that inspectors appointed by the city are required 
to see that the provisions of the plans and specifications arc 
faithfully adhered to, especially as to the quality of the workman- 
ship and materials and shall have power to suspend any workman
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for incempetency, drunkenness or negligence or disregard of orders; 
and :->i that tin* assistant engineers of the city shall have full 
power to decide as to the manner of conducting and executing 
the work in every particular and the contractor shall follow the 
instructions or orders of any person designated by the city.

1 think these provisions do nothing more than give the city 
control over the way in which tin* work shall be done and the kind 
of material that should be used and the right, under certain cir
cumstances, to dismiss workmen. In Beven on Negligence. 3rd 
ed.. (MU, it is said:—

A subsidiary point decided by Reedie v. L. tfc X.W'.lf. Co., 4 Ex. 244, 
should be noticed. By the contract for the construction of the works the 
railway company had the power of removing workmen appointed by the 
contractor, who was yet not considered under their control. We must 
conclude from the case that a provision of this description does not make 
the owner of the property responsible for the workmen's negligence.

1 have, in considering the various points involved, considered 
with some care the recent decision in Ontario of Dallontania v. 
.\lc< or in irk, 14 D.L.K. 613, 2V O.L.R. 319.

The conclusion I have come to is that the city of Edmonton 
is not liable to the plaintiff in respect of the negligence found by 
the jury. I think the action should be dismissed against the city 
of Edmonton with costs.

Action as against city dismissed.

STANDARD FASHION CO. v. McLEOD.

Mhnto Supreme Court, Honey, C.J., Stuart, Heck, anil Simooms, JJ.
A prit 25, 1914.

I. ( OKCiiKATlOXS AND COMPANIES (§ VII C—376)—1'OltEKiN COMPANY'S RIOHT 
TO SUE.

An unregistered foreign company is not deemed to be carrying on 
business in Alberta within see. 3 of the Foreign Companies Act. X.W.T. 
I''"',. 1st session ell. 14. as amended by statutes of 1903, 2nd sess., eh.

"" ";l.v because it enters into an agreement with a person in Alberta 
purporting to appoint the latter as its "agent,'-’ if in fact the agree- 
ln,,"J made by the company outside of the province for the sale of its 
g""ds f.o.b. at a point outside of the province to the so-called agent 
"itli certain privileges of return or exchange, and no power is thereby 
conferred to act on the company’s behalf.

[Si mi-Ready v. Hawthorne, 2 A.L.R. 201, distinguished.)

4or
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ALTA. Appeal by the plaintiff from the judgment of Carp- m ,
S.C.
1914

District Court Judge, in the defendant's favour, involving tin- 
right of an unregistered foreign company to sue.

Standard
Fashion

Co.
McLeod.

The appeal was allowed.

McArdle, for the appellant.
Sellar, for the respondent.

The judgment of the Court was delivered by

Beck, J.:—This is an appeal from the judgment - Hi» 
Honour Judge Carpenter.

The only question involved is whether the plaintiff coin: mv 
a “foreign” trading company, is prevented from reem-Ting 
by reason of its not being registered under the Foreign < 'om mi« - 
Ordinance, ch. 14, N.W.T., of 11103, 1st sess., amended by |<i
of 1003, 2nd sess., vol. 1.

Section 3, sub-sec. 1, of the Ordinance, says that
unless otherwise provided no foreign company j, gain for it- ijm,
or a part of its object, shall carry on any part of its business in the t Pi inn- 
unless it is duly registered under this Ordinance,

and sec. 10 that
any foreign company recpiired by this Ordinance to become registei -i J1 
not, while unregistered, be capable of maintaining any action or - ' |-r->
cceding in any Court in respect of any contract made in whole or in irt in 
the (Province) in the course of or in connection with business < • ! -n 
without registration contrary to the provisions of sec. 3 hereof.

A restriction, but at the same time an interpretation th- 
meaning of sub-sec. 1 of sec. 3 is placed upon it by sul 3
of the same section, which is as follows:—

The taking orders by travellers for goods, wares or merchandi Le
subsequently imported into the (Province) to fill such orders or tl i>ing 
or selling of such goods, wares or merchandise by corn n- f the
company has no resident agent or representative and no warehnu- « -tine 
or place of business in the (Province) . . . shall not be docn le
earrying on business under the meaning of this Ordinance.

In this case it is true that the agreement, which is in v ting, 
between the plaintiff company and the defendants, pun -rts to 
be an appointment by the company of the defendant> the 
company's agents. But there is no magic in a word, and \\ must 
see the sense of the agreement as a whole. In substan - and 
effect the agreement, as I interpret it, is as follows: The mpany

C2D
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arc in sell and deliver f.o.h. Toronto to the defendants “Standard Alta. 
patieras” at a discount of 50% from retail prices, and advertising s. C. 
matter at certain prices and on certain conditions, and also such HO* 
other publications as may he issued by the y at regular Standard

agents* rates; the defendants to be at liberty to return discarded * ash ion

patterns semi-annually between January 15 and February 15 and r.
July 15 and August 15, in exchange at nine-tenth cost for other ^ Leod. 

patterns. The defendants are to purchase from the company Beck-Ji 
fur free distribution “Standard fashion sheets” to a *er not 
less than 12,000 per annum, and “Handy catalogues” to a -er 
not less than 200 per annum; to pay transportation charges on 
all goods ordered or returned; to keep on hand (except during the 
period of exchange) $250 worth of “Standard patterns” at net 
invoice price, and to pay for a pattern stock of that amount.
There is a provision for the termination of the agreement by 
either party by three months’ notice. In that event if the de
fendants promptly return in good order all Standard patterns on 
hand at the expiration of the three months the company is to 
"redeem” them or pay for them at three-quarter cost. The 
agreement covered only patterns and certain publications to be 
sold by the defendants and certain advertising matter. The 
patterns and publications were, I think, clearly under the agree
ment sold by the company to the defendants; the provision for 
the return on certain conditions of those which the defendants 
failed to sell to their customers gave the right to the defendants 
to have the company “redeem” them—that is, buy them back.

I cannot quite make out from the evidence what the advertise
ments said, but I understand that they were notices to the public 
that “Standard patterns” and certain publications of the plaintiff 
company could he obtained at the defendants’ place of business.
In any case, I do not think that the words of a mere advertisement 
could change the effect of the actual agreement between the 
parties.

On the ground that the defendants were not agents for, but 
purchasers from, the plaintiff company, I think the learned Judge 
of tin District Court was wrong in holding that the company 
was prevented from succeeding by reason of the Foreign Com
panies ( Irdinance.

This case is quite distinguishable from that of Semi-Ready

4
5
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ALTA. v. Hawthorne, 2 A.L.R. 201, decided by the Chief Justin \

S.C.
1014

other defence or objection to the plaintiff company was establi- | 

The appeal should be allowed with costs and judgment eni. n il

Standard
1 kMHI< IN

Co.

for the plaintiff company for $338.47 with interest from Nov. r
25, 1912, with costs.

Appeal allo t, .
Mrl"° —

MAN. DAVIS v. WINNIPEG.

K.B.
1014

Manitoba Kitty's Hatch, Macdonald, ,/., April 9, 1914.

1. Municipal corporations (§ III—287 J -Expense of receptions n . 
GUESTS OP CITY.

Prior to the amendment to the Winnipeg charter (sec. 5X4 Hit . 
of Winnipeg had not the power to expend municipal funds foi 
ception and entertainment of distinguished guests.

Statement Action by the plaintiff suing on behalf of himself tm i ail 
other electors and ratepayers of the city of Winnipeg again tin 

city municipality to restrain the latter from using inunn ipal 

funds in paying the expenses of a reception and banquet tendered 
the members of the Legislature.

«Judgment for defendant, dissolving injunction.

//. P. Blackwood, for the plaintiff.
./. Preudhomme, for the defendant.

Mm tlonald, J. Macdonald, J.:—On December 29, 1913, the council the 

city of Winnipeg passed a resolution,—
That the city council tender to the Manitoba Legislature a bain .et at 

an early date and that the reception committee be requested to in • the 
proper arrangements,

and on January 28, 1914, the defendant did tender, give i and. 
in fact, did entertain the members of the Legislature of tin Pro
vince of Manitoba at a banquet at “The Fort Garry,” an hotel 
in the said city.

The plaintiff alleges that the resolution was and is beyond 

the powers and authority of the defendant to pass and that the 

giving and tendering said banquet and entertainment is and was 
illegal and beyond the powers and authority of the defendant, 

and this action is brought to restrain the defendant from appropri

ating and applying any funds of the defendant, the property uf 

the electors and ratepayers, for the purpose of paying and dis-
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charging tin* cost and expense incurred in giving the said banquet 
nnd entertainment and for a declaration that paying and dis
charging such cost and expense out of the funds of the defendant, 
tin* property of the electors and ratepayers, is illegal and beyond 
the powers and authority of the defendant.

Objection is taken by counsel for the city that the action 
should be brought in the name of the Attorney-General.

The law seems settled that in eases where payment of any 
moneys is beyond tin* powerte of a city council any ratepayer may 
intervene to prevent such payment : Macllreith v. Ilart, 39 ( 'an. 
S.C.R. 007; Smith v. Raleigh, 3 Ont. K. 40"); Wallace v. Orange- 
rill,, .I O.H. 37; Shrimpton v. Winnipeg, 13 Man. L.ti. 211: .877- 
hirl: \. Selkirk, 20 Man. L.R. 401 ; Joyce on Injunctions (1909), 
par. 1300.

The defendant contends that it has been the custom for many 
years on the part of the city of Winnipeg to expend moneys in 
entertainment. Mr. Brown, the city clerk, has filled that position 
for the past thirty years, and has been a resident of the city since 
1872. In his affidavit filed herein he says that there has always, 
since his connection with the city, been a custom within the city 
of Winnipeg for the entertainment of various persons and organi
zations which custom he asserts still exists. He further states 
that the city has always had power by and through the council 
thereof to make contracts in the management of the affairs of 
the city and that such power has always been construed to enable 
the council to contract for and to pay the costs and expenses of 
entertainment to and of various persons and organizations, and 
that the word “affairs” contained in the charter has always been 
extended to include such entertainment and that such entertain
ment has always been regarded as part of the municipal affairs of 
the city and treated as such. Because of the custom which it is 
alleged has existed as stated by Mr. Brown, it is contended by 
counsel on behalf of the city that this alone is sufficient legal 
justification for the incurring of the expense objected to.

Every custom must have been in existence from a time preceding the 
memory of man, a date which has long since been fixed at the year 1189, 
the commencement of the reign of Richard I. Where, however, it is im
possible to shew such a continued existence the Courts will support the cus
tom if circumstances be proved which raise a presumption that the custom 
in fact existed at that remote date. Evidence shewing continuous user as

MAN.
K. B. 
1914

Winnipeg. 

Ma. doiiald, J.
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of right us far buck as living testimony cim go is regarded ns raisin, this 
presumption: 10 Ualshury 222.

If such u custom has existed in Winnipeg for the past n\ 
years, it has been more by way of indulgence than of legal right, 
and if such indulgence becomes unreasonable, it is the rigi i of 
any ratepayer to interfere. I do not wish it to be inferred that 
there has been, to my mind, any unreasonable conduct on tin part 
of the council in this matter. I am dealing only with tin gal 
aspect. The memliers of the council are the represent at i\< of 
the ratepayers and to the latter they owe allegiance and tin ate- 
payers are in many instances the pro|M*r source to prom nice 
upon their conduct of municipal affairs.

If the defendant is relying upon custom, I do not think ihc\ 
can succeed, nor yet by interpreting the word “affairs” in tin- 
power of the city by the council thereof, to make contracts i tin 

management of the affairs of the city to embrace a contra-1 for 

giving a banquet to distinguished guests, the extending of -iich 
hospitality not being a part of the municipal affairs of the cit \

In the case of The Queen v. The Mayor and Town Cow I oj 
Warwick, (184G) 15 L.J.Q.B. 306 at 308, it was held that
the sums churned can only be allowed under the general words “cm use? 
necessarily incurred in carrying into effect the provisions of the Act

I do not see how it can be argued here that the giving of a 

banquet was in any way carrying out any of the provisions <•! the 

charter, nor included in the affairs of the city.
To entitle the city to maintain its position it must rely upon 

the power vested in it under its charter.
There is nothing in the charter with reference to the entertain

ment of guests or expenditures of that character and the pa-sing 

of a by-law providing for such an expenditure would not be a 
good and valid by-law, unless the power for passing the sail was 
conferred by the charter.

At the time of the bringing of this action I find that the fen
dant had not the power to expend moneys for the reception and 

entertainment of important guests; but, subsequent to tl- in
curring of expenses for that purpose the Legislature by amend
ment to the city charter, provided as follows:—

5S4 B. The council of the city may pay for the reception and liter- 
tainment to important guests and expenses incurred in mutters peri .lining
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to tin* interests of the corporation a sum not exceeding $10,000 in any one 
war, and the expenditures of the moneys heretofore voted or paid for any 
sin li purposes are hereby validated and confirmed. The city shall be 
deemed to have always had the powers contained in this section.

MAN.

K. ft.
191*

In my opinion this amendment covers the point in issue and 
validates the action of the council in providing the entertainment 
referred to.

This legislation, however, was not in force at the time of bring
ing this action and the plaintiff was within his rights up to the 
time of the passing of this amendment, and is entitled to his costs 
of action up to the time that such amendment became law, and 
for any costs incurred since that date the plaintiff must be held 
liable.

The injunction must be dissolved with costs.

Davis

Macdonald, J

Judgment accordingly.

MEIGHEN v. KNAPPEN. B.C.
liritish Columbia Supreme Court, Murph;/, ./. January 28, 11)11. s.c.

1 .lux,mint (§ V—251)—Satisfaction—Rescission after judgment of 
TIIE CONTRACT SUED ON—Costs.

1 hat part of a judgment recovered by a vendor against the purchaser 
which represents purchase money is to he deemed satisfied hv the 
'"'"dor's exercise of a power of rescission of the contract and his resale 
of the lands; hut the vendor may still enforce payment of the costs 
awarded him by the judgment.

[■lark son v. Scott, 1 O.L.R. 488, applied ; Cameron v. Itraitbury, 0 ( îr. 
<>nt 67; Fraser v. Ryan, 24 A.R. (Ont.) 441: (iibbons v. Cozens, 2'.)

<hit. 356, referred to.)

1914

Vtion upon several judgments, one being for purchase money, 
under a contract, which had been rescinded by the vendor after 
its recovery.

Judgment for plaintiff in part.

Statement

II R. A. Ritchie, K.C., for the plaintiff.
IF .4. McDonald, for the defendant.

Mi uphy, J.:—In this action it seems clear on the authorities 
that any portion of the judgment sued upon whieh represents 
purchase money cannot he recovered, the plaintiff having ob
tained a foreclosure decree and, in fact, resold the land: Cameron

Murphy, J.Murphy, J.
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v. Bradbury, 0 (lr. 07; Fraser v. Byan, 24 A. K. (Ont. Ill 
(libbons v. Cozens, 20 O.It. 350; Jackson v. Ncort. 1 O.L.lt. |s\

In my opinion, tin* whole of tin* first of plaintiff's judgments 
surd upon, except that portion directing payment of costs, repre
sents purchase money. It is true that the agreement calls fur 
the full amount represented in part by this judgment to In n:ii.| 
down, but it was not. in fact, so paid. Instead, a promise in 
note was taken, and, some months after it matured, a part pay
ment was accepted, and no action was taken for the balance 
for some nine months thereafter. Further, the cash payment 
called for by the agreement is so large a part of the total pur
chase price as to indicate, not a deposit, but a payment on an mint 
of purchase money. Moreover, nowhere in the agreement the 
first payment called “a deposit," as was the case in //«- v. 
Smith, 27 ('h.I). 811. 53 L.J.Ch. 1055, and, although that i- not 
conclusive, it is, I think, a fact to be taken into consider.uion. 
There is, indeed, a right to retain the money on default as liqui
dated damages, but it is to be noted that this applies not only 
to the first but to all subsequent payments, and it cannot 1>( 
argued that these are anything but purchase money.

But whatever this payment down was intended to be origin ally 
I think the course of conduct in reference to it made it pun i i-' 
money rather than a deposit at the time the proceedings urn 
instituted on which the judgment was obtained, and tin t:ict 
that judgment has been obtained does not alter its char-m tor: 
Cameron v. Iiradbury, 11 (ir. 07.

The subsequent rescission does not. however, entitle tic de
fendant to have tin- judgment set aside. *' It would be d* • mod 
satisfied except as to costs”: Jackson v. Scott, 1 O.L.lb lss

There is on the first judgment a sum of $49.01 due for 
and this, I think, the plaintiff entitled to recover, together with 
legal interest thereon. The other two judgments expressly nier 
the sum of $212.07 costs to be forthwith paid to the phuitiff 
by the defendants, and, as these are valid judgments, both now 
owned by the plaintiff, 1 think he is likewise entitled to m over 
these amounts with legal interest.

Judy meat accord n ;/’//



17 DL.R.i Wadhei.i. v. ( 'auiwi i.i.. 411

WADDELL v. CALDWELL. N.S.

\ a Scol'ii Su/nrnu Court. Sir Clinrh s Toirnshi ml. C.J .. Ih i/ohili. Hu - - //. s 1 • 
and Lonyleij, Jl. April 4. lull. IH14

I. I .IMITATION OK ACTIONS I j> IN (' 1(171 INTKIUUITION OK STATI Tl:
I* ROM IKK UR AVk.XoW I.KIMI.MKM .

Where an alleged debtor oil a liquidated money claim, in answer in 
the creditor's notice of intended action writes a letter to him acknow
ledging the debt without superadding any mere conditional promise 
to pay. such letter is sufficient to take the ease out of the Statute of 
Limitations; the acknowledgment is not qualified even if accompanied 
by a request for time, by a statement that the debtor will not be able 
to pay until a future time.

HI whir II v. (’aid well, 15 D.L.R. <17\ affirmed; ('hostmore \. Turner,
I,.It. 10 Q.B. 500, referred to.|

Ai’VK.xl from tin* judgment of Graham, K.J., Waddell v. Statement 
Caldwell, I") D.L.R. (»7H, in favour of plaintiff. The question 
to be determined was whether the debt sought to he recovered 
was taken out of tin* Statute of Limitations by a letter written 
by defendant to plaintiff's solicitors admitting the indebtedness 
and asking for further time to make payment.

The principal portions of the letter in question are set out in 
the judgment of the ( 'ourt as delivered by Sir ( bar les Townshend,
(\J.

The appeal was dismissed.

./. Terrell, for the appellant.
.1. IT. Jones, for the respondent.

Sir Charles Townshend, C.J.: —This is an appeal from the sirchariee... . . Townshend, C..
decision of Graham, L„L, in favour of plaintiff. The debt is 
admitted, and the only defence set up is the Statute of Limitations.
In reply to this plaintiff puts in evidence a letter from defendant 
in which hi* acknowledges the debt and expresses his intention to 
pay the same. The only question before us is whether or not the 
defendant's letter is a conditional promise to pay. The argument 
for the defence is that it is nothing more. Reading the letter 
in the light of the numerous cases before the Court on that subject,
I conic to the same conclusion as the learned trial Judge that there 
is no condition.

Defendant says:—

I would he very much obliged to you for a statement of your account 
with payments. I am anxious and hope very soon to he in a position to pay
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your account in full, hut cannot see the advantage paying legal fees an I n,. 
g (. creasing my debt to you and prolonging ray chances of making mon. i,,
1014 payy0U*

Waddell He had, in a previous sentence, referred to the threat of gal 

Caldwfii Proceedings, which, if taken, would ruin his prospects, and that
---- he would he compelled to allow a judgment to be entered ag nst

Townahend, c.j. him “which I could not settle until I put a deal through."
I refer to the authorities cited in the decision below m<| 

especially to the case of Chasemore v. Turner, L.R. 10 Q.B »oo. 
where the whole subject is discussed at great length in the i urt 

of Appeal. Of course such a case must depend on the particular 
language of the letter, and if we can gather from that an in »n- 

ditional promise to pay the debt barred, it is enough. In this 

case I think it would be difficult to come to any other conclusion.
In my opinion this appeal should be dismissed with cost

Dr>»daie.j. Drysdale, and Russell, J.J., concurred with Townshiad,
Rowell, .r. ...

Longiey.j. Longley, J.:—The case cited of Tanner v. Sweet, 0 B. <V V.
603, was the only one which could form any likeness to the present 
case, and is only after all a decision in the Court of King's Bench 
and not a pronunciamento from the highest Court.

That case is very different from this case. The letter ub- 
mitted in this case is the clearest possible. It could not have 
been better if the defendant had said :—

I owe you $173 and I wish you would not take steps to collect it ju>t mm 
as it would embarrass me.

I think that was sufficient, and I think in the present cas- the 
defendant’s promise is sufficient.

I would refuse the appeal with costs.

Appeal dim
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SIMPSON v. DAVIS

,i.l,'tt> In icon Hvprrmc Cc urt. Haullain.
Jlarch lti, 1011.

Xnclaiuls, and Lamont. •/./. S.C.
1014

1 Ukukkrh ($11 A—7)—Heal estate agent’s i*i rciiahe in own name— 
Liability to accovxt for profits.

\ real estât»- agent cannot make a secret profit for liimself at the
r\i'ciihc of his principal, and where lie secretly purclinscs the land
I, inisi'lf and afterward makes a profit on the re sale, he must account
!.. his principal for the amount of such profit.

| See also J filler V. Hand, 10 D.L.K. 180. and Itr lilaytock. 16 D.L.R.
487.1

Appkai* by the defendants (Davis and Armitage1 from the 
judgment at the trial in favour of the plaintiff in an action by a 
principal to recover alleged secret profits received by his agents 
in a real estate transaction.

The appeal was dismissed.

./. A. Allan, K.C., for the appellants.
II. V. Bigelow, K.C., for the respondent.

The judgment of the Court was delivered by

Xdwlands, J. :—This is an action brought by the plaintiff 
to recover his share of the profits made by the defendants in 
the sale of two pieces of land. There are two defendants, both 
of whom were the agents of the plaintiff, and the claim against 
one of them, Davis, is on the ground that he became a purchaser 
without the knowledge or consent, of his principal, and against 
the other. Arm it age, on the ground that he did not make a full 
disclosure of the facts and thereby made a secret profit.

sim|Kson and Davis purchased certain lands together under 
mi agreement of sale, paying down $150, of which sum Simpson 
put up two-thirds and took an interest to that extent. Davis 
acted as agent for Simpson in the purchase. This land was after
wards put in the hands of Armitage for sale. Simpson, who 
hail never seen the land, relied upon the judgment of Davis. 
Short ly before the second payment became (hie, both Davis and 
Armitage gave the plaintiff to understand that the land was a 
l,(>or proposition, and Davis also gave him to understand that 
he was going to get out of the deal also, and under these eireum- 
N'-in< 'Simpson and Davis agreed to sell their interest in this 
hmd to Armitage for $500. The assignment from Simpson and 
Davis to Armitage is dated January 29, 1912. and on the 30th
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Davis drew on Armitage for $500. Armitage’s choque for ii is 
amount i.s dated February 1. and was deposited in the (jimth-e 
Bank at Saskatoon, where Simpson and Davis resided, on F- i 
ary .), and was paid at Prince Albert, where Armitage r<->i ]«•<]. 
on February 9. On Fehruary 3, Davis bought hack from A i ni 
tage a half interest in this property for $250. On February > 
Armitage entered into negotiations with a Rost hern syndicate 
for the sale of this property, and on the loth of that month In 
sold half of this land to them for the sum of $25,000, being a 
profit of about $0,000. The agreement of sale was executed ,.ii 

Fehruary 13. lie suksequentl.v sold the balance of the pro| i-t\ 
at about the same profit. I 'pon these facts the learned trial .1 i.iir* 
held:—

As a mutter of fact. I am satisfied that, at that very time, the I,n i in 
question was in demand, or, to use the words of the defendant Armii > i 
a previous trial, it was active, there was good money in it. and I mu 
satisfied that lsitli defendants knew that it was active and that it > i- ,i 
good proposition. I cannot interpret the evidence of Armitage gh 
that previous case otherwise than as an admission on his part that there 
was good prospect of selling this land at that time, and the fact i1 it .i 
sale went through almost immediately afterwards at an enormous |,i mit 
g«s‘s to shew that his evidence was in harmony with the actual condition*. 
1 am also forced to the conclusion that Davis, when he executed the a —i-n 
ment, had no intention of dropping out. hut he took this method of • 11• >p 
ping the plaintiff out so that lie. Davis, might get further in. It i- 'lor 
that in this case there has not been that complete disclosure to the pro p.il
that is required of the agent, and. in consequence, the transaction ..... .
lie allowed to stand.

Mr. Allan, who acted for the defendants on the argiini. nl. 
practically abandoned the appeal on behalf of Davis, but con
tended that Armitage made full disclosure and acted bona t'nh 
all through. The facts, however, are against putting this inter
pretation on Armitage’s conduct. The making of such ;i large 
profit on the sale of this land immediately after getting rid of 
Simpson raises such a strong presumption against his having 
acted in a bona Jith manner towards Simpson that it is impos
sible for this Court to say that the learned trial Judge put a 
wrong construction upon the evidence. In my opinion, the facts 
as proved, and which are not disputed, are open to no other ou
st ruet ion : anil the appeal should therefore be dismissed with 
costs.

A ppm] dismiss< d.
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MERRICK v. CAMPBELL. MAN.

Monili^m King's lienrh, Injure Vallerson, K.C. Ma.'hr ami lieferee) K. B.
April 7, 1914. ,9U

1. Mechanics’ lien* (§ VI Hi) -Srii-mxi'ini'Toit Time mit i ii.im, mi x
t'nder a mechanics’ lion statute enabling claims for lions by contrac

tors or sub-contractors to bo registered within thirty days after the 
completion of “the contract,” a sub-contractor is to register his lion 
within thirty days after the completion of his coni fact with the principal 
or superior contractor.

2. Mw hanks' mens (§11 5)—When effective \gainst owner Mani
toba Mechanics' Lien Act.

I'ndcr the Manitoba Mechanics’ Lien Act. tlie lieu arises and takes 
effect against the owner from the commencement of the work or service.

3. ME«'iianio' liens t § VI 471 Svimontractor Notice oi claim to
own E It- S V IIS Kip • E NT PAYMENTS BY OWN Kit TO PRINCIPAL CON TRACTOR
—Percentage.

Notice in writing to the owner by the sub-contractor giving the par
ticulars of the sub-contract and stating that the owner will be held liable 
therefor is sufficient under the Manitoba Mechanics' Lien Act as a notice 
in writing of the lien, and payments thereafter made by the owner 
the principal contractor even within the Ml per cent, mentioned in 
lt> M. 1!K)2. eh. 110, sec. (H) c, are not protected as against the sub
contractor’s lien.

| Rnliork v. Peters, 13 Man. Lit. 121: Craig v. Cmannll. 27 A It. I Out.) 
âx*>, and McCauley v. Powell, 7 W.L.R. 443. referred to.|

1. Mechanics’ liens (§ VI—51 )- Progress payments to I I EXTRACTOR—
Abandonment of work- Percentage it no

The value of the work upon which, to the extent of eighty per cent., 
the owner may pay the contractor under the Mechanics' Lien Act i Man.) 
prior to receiving written notice of a sub-contractor's lien claim, is. in 
case of abandonment of the work while uncompleted bv the principal 
contractor, the value of the work actually done and material furnished 
up to the date of abandonment, but such value is to be calculated on the 
basis of the price to be paid for the whole contract.

*>. Mechanics’ liens (§ VI—47)— Percentage fi nd Retention of 20
PER CENT. FOR THIRTY DAYS.

The period of thirty days during which the owner is to retain twenty 
per cent, of the value from his contractor for the protection of other 
lu n holders is to be computed from the completion or abandonment of 
ilie contract by the principal contractor, but the expiry of such period 
docs not relieve tin- owner from his obligation to protect the interests 
of a sub-cont ractor of whose right to register a lien the owner has notice: 
uid such obligation is enforceable by a sub-contractor who was enabled 

111 fil<* his lien more than thirty days after the abandonment of the work 
by the principal contractor by having been permitted by the owner 
thereafter to go on and complete the sub-contract and who had filed 
hi' lien within thirty days of completing his own work.

i>cc Annotations on Mechanics’ liens. 9 D.L.R. 105. Vi D.L.R. 121.|

I hial of ti mechanics' lien proceeding under the Mechanics’ statement 
Lien Act (Man.).

N. If. Laidlaw, for the plaintiff.
■s- If. Flanders, for the defendant.
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Patterson, K.C. (referee):—This action was commenced Ly 
Merrick, Anderson A; Co., against Ann Rohina Campbell the 
owner of the property in question, and J. W. Henderson, wh was 
employed by her to erect a dwelling thereon under a contra-1 for 
the sum of .50,080, to which should be added the sum of sô i fur 
extras.

The plaintiff's claim was settled before trial and the conduct 
of the action given to Robert Jamieson, upon whom the : tire 

had been served, as he had, on September 30, Hill, re
gistered a lien against the property for the sum of 51,230.40 mg 
the balance due to him as a sub-contractor under Henderson for 
work done under a number of sub-contracts.

It appeared that on or before August 19, 1911. Henderson had 
practically abandoned the contract, and that on that day tin- owner 
had posted up a notice in several places on the building, addn d 
to Henderson, and informing him that as he had failed to ury 
out the works according to his contract, she would, at tin- « \iora
tion of one week, cancel the same and employ other per- - to 
complete tin* contract and charge up against the contract price 
all moneys that she would have to pay to got the building urn- 
pletod.

After this, the owner did employ workmen and contt turs 
to complete the building, and paid out therefor sums of n my 
which, in addition to tin- amount previously paid to the conlim-tor 
Henderson, exceeded the total contract price.

Jamieson at that date had practically completed all hi sub
contracts except a portion of the work on the basement floor, ami 
except also the work which he claims to have done on Sept end" r 17, 
in completion of his agreement with Henderson to do the mc- 
work and the brick veneering. This work was comparatively 
trifling, consisting of the following:—the taking out of some ' • mes, 
part of the foundation of the verandah posts, which had been 
wrongly placed, not being in accordance with the specifier ms, 
and replacing them properly, and cleaning off some mortar mis 
from the brick veneering. No complaint had been made i him 
by either Henderson or Campbell, the husband of the defendant 
Ann Rohina Campbell, in respect of these matters; but the plain
tiff stated that he considered he had not properly carried out his 
contract with Henderson until he had attended to these m: iters,

4
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and Campbell stated in the witness box that he had drawn the MAN.
attention of Jamieson to the condition of the bricks and had k. B.
asked him to have them cleaned off, although he stated that he 1014 
had at the same time promised to pay Jamieson for this work. Merrick

On May 20, 1911, Jamieson wrote the following letter to the ( XN||i|t|1
defendant Campbell's husband, who acted as her agent throughout -----
all the transactions in question and to whom, for brevity, 1 shall 1 mSu”* 
hereafter refer as Campbell:—

Winnipeg, May 26. 1911. Mr. J. C. Campbell.
Having been awarded the contract for the following work on your resi

dence in course of construction on the corner of Home and Buell Sts., viz.:
Cement Footings, Stone Wall for basement,
Weeping Drains, Brick Work for chimneys,
Brick Veneering not including cut stone,

We hereby notify you that we are sub-constructors for the above-men
tioned work. The amount of this contract which we hold from Mr. J. W.
Henderson is One Thousand Six Hundred and Forty-seven Dollars 
i$1,647.00*. Also contract for Lathing and Plastering at the rate of 
thirty-five cents (.35) per yard, for which amounts you will be held liable 
hy us as sub-con tract ore on said building.—Jamieson and Holmes, per 
Kohl. Jamieson.

By the contract between Campbell and Henderson the latter 
was to be paid 80% of the amounts of the estimates certified by 
the architects from time to time, and he received in this way, up 
to June 12, 1911, the total sum of 83,100. On July 28, 1911,
Jamieson notified Campbell that Henderson was indebted to him 
on the sub-contracts, and requested that he would accept an order 
from Henderson for payment on account; but Campbell, in a letter 
dated July 29, 1911, refused to accept any more orders from Hen
tiers, m until he should have completed his contract, adding:—

I believe we have lots of money left, but we feel that if we paid him any 
mi !' money that possibly the other sub-contractors would not get it. The 
house should be finished in about a month when he will have close on to 
$4,000 coming to him. I think that should be sufficient to cover everything.

Jamieson’s solicitors also, on September 25, 1911, sent Campbell 
the following letter:—

W innipeg, September 25th, 1911. He Robert Jamieson. $500. J. C.
Campbell, Esq.

Dear Sir:—We enclose you herewith a statement of the balance due Mr.
Hubert Jamieson in connection with the work done by him for you on the 
erection of a house on the comer of Home and Westminster Sts. in the City 
of IN innipeg, and would be pleased if you would kindly let us know when
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Jamieson may expect payment of this amount. We beg to advise you I, 
Mr. Jamieson is entitled to file a lien for this amount. We also und< i 1 
that the original eontraetor. Mr. Henderson, was dismissed from tin 
you but that you had sufficient moneys on hand to cover the amount I,;- 
contracts. We would be pleased to receive a cheque to cover Mr. .1 mu- 
son's account. l.aidlawtV Karl.

There are several questions of more or less difficulty to l.< 
determined. First, as to whether Jamieson’s lien was filed in 
time. The statute in force at the time, being the Mechanics' 
and Wage Darners' Lien Act, ch. 110, H.S.M. 1002, provides in 
section 20 that

a claim for lien by a contractor or sub-contractor may, in cases not 'Im- 
wise provided for. he registered before or during the performance of i cun. 
tract or within thirty days after the completion thereof.

I interpret this as meaning that a sub-contractor may register 
his lien within thirty days after the completion of his contract with 
his contractor. The matter is not free from doubt; but I a eept 
Jamieson’s evidence on this point, and there being no evidence to 
contradict it, I find that Jamieson did the last work on his con
tracts at the time he states, namely, on September 17, ID 11. and 
therefore that his lien was filed in time.

In Dan v. Crown Crain Co., 39 Can. 8.C.R. 258, the principle 
is laid down that the time for filing the lien should only run from 
the date when the lien claimant finally completed his contrai t in 
such a manner that he could sue upon it.

In Swanson v. Mollison, 0 W.L.K. 078, the architects notified 
the contractor on November 19, that the mason and brick work 
(the subject matter of the plaintiffs’ work as subcontractors! 
was quite satisfactory to them and, with the exception of one or 
two minor items, was complete. The plaintiffs did no further 
work on the building till December 19, when they spent about 
half a day in doing some “beam filling” in the stone work, some 
“pointing” on the outside and filling up some joints with red mor
tar, work very similar to that relied on by Jamieson in thi' ease, 
and it was held by Stuart, J., that they were not too late in filing 
their lien on January 14 following.

One or two of the jobs undertaken by Jamieson for Henderson 
had been completed more than 30 days before tin* filing of tin lien, 
but, under Carroll v. McVicar, 15 Man. L.R. 379, the lien for all
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was good if filed within 30 days from the completion of the last 

of such jobs.
A mon- difficult question follows: At what time did Jamieson's 

lim arise, and was it a subsisting lien at the time of tin- abandon
ment of the contract by Henderson? To determine this it will 
he necessary to review the course of the legislation to some extent. 
Hv the Mechanics' Lien Act in the Revised Statutes of Manitoba, 
1 s'.♦ 1. eh. 07, it was provided by section 0 that no lien .should exist 
unless and until a statement of claim is registered, etc. That 
statute was superseded in 1808 by cli. 20 of til Viet., see. 21 of 
which provided that

MAN

K. R.
1911

Mkbbick

C'amciiki.i..

Pnttcrwin,

«•very lien which is not duly registered under the provisions of this Act 
shall absolutely erase to exist on the expiration <»f the time hereinbefore 
limited for the registration thereof.

Reading that provision along with the provision of section I that

any person who performs any work or service upon or in respect of . . . 
any erection, building, etc., for any owner, contractor or sub-contractor, 
shall. I>u virtue thereof, have a lien for the price of such work, service or ma
terials upon the election, building, etc.,

I would infer that it was intended that the lien should arise and 
In- in existence from the date of the commencement of such work 
or service notwithstanding sub-sec. 2 of see. 4 of that Act, which 
appears as sub-sec. (a) of see. 4 of the Act, eh. 110, in the R.S.M. 
1902, namely:—

-i) Such lien upon registration as hereinafter provided, shall arise and 
take effect from the date of the commencement of such work or service or 
from the placing of such materials as against purchasers, chargees, or mort- 
gmj" . under instruments registered or unregistered.

All the provisions of the Act must be read together and considered 
in connection with the provisions in former Acts for which they 
wen- substituted; and 1 think that sub-sec. (a) should not be 

interpreted so as to prevent the lien arising and taking effect from 
the commencement of the work or service, even against the owner 
of the property. If this view is correct, then Jamieson’s lien arose 

and existed long before the abandonment of the contract by Hen
derson.

It is hard to see why the Legislature should speak of a lien, 
which never arose or existed, “ceasing” to exist at the expiration 
of & certain time. There is an absence of authority on the precise
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point now under consideration ; hut, in interpreting the >i n. 
of Alberta, both Stuart, J., in Swanson v. Molli son, 0 W.L.R 7s. 
at 686, and Taylor. Dist. (’o. J., in McCauley v. Powell, 7 \\ !..|{ 
143, hold that the lien arises from tin* commencement of the n-k. 
although that statute did not contain any provision simi to 
sub-see. (a) of see. 4 of our statute.

If, however, I am wrong in so holding, then Jamieson k ith- 
out remedy, since the provisions of see. 9 of the Act, [R.S.M MG. 
eh. 110,] are only for the benefit of those having liens bel'm the 
expiration of the period of 30 days mentioned in that sect n

Section 8 of the Act provides that where the lien is claim ! hy 
any other person than the contractor, the amount which n In 
claimed in respect thereof shall be limited to the amount ing 
to the contractor, save as otherwise provided in the Act. That 
exception clearly refers to the following see. 9, by which the m r 
is required to deduct from any payments to be made by I m in 
respect of the contract and retain for a period of thirty day Tier 
the completion or abandonment of the contract, 20% of tin ,.due 
of the work, services and materials actually done, placed < i fur
nished, which value shall be calculated on the basis of tin m 
to be paid for the whole contract.

Sub-section (6) provides that the liens created by li Vt 
shall be a charge upon the amounts directed to be ret aim I I v 
sec. 9 in favour of sub-contractors, and sub-sec. (c) provide that 
all payments up to 80% of such value (which, I take it. i :m< 
the value of the work, services and materials actually m. 
placed or furnished up to the date of the completion or ai ani
ment of the contract, calculated on the basis aforesaid I m m 
good faith by an owner to a contractor before notice in w 
such lien given by the person claiming the lien to the own- > hull 
operate as a discharge pro tanto of the lien created by thi

In l{obock v. Peters, 13 Man. L.R. 124, it was held by l\ mi.
C.J., interpreting sec. 11, that if a mortgagee has notice in ing
of the fact that there is an indebtedness for which a lien i he
claimed, that is prima facie notice of the lien itself and h< mnot
claim priority for moneys advanced after such notice. > also 
Craig v. Cromwell, 27 A.R. (Ont.) 585, as to what is a - . ■ nt
notice in writing of a lien under the Mechanics’ Lien Art On
tario.
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As 1» when payments should he held to have been made “with 
nut in-" or not in “good faith," see also remarks of Taylor, Dist. 
( in McCauley v. Couell, 7 W.L.R. 443 at 445.

1 therefore think that, as Campbell had ample notice of the 
indebtedness of Henderson to Jamieson, and that Jamieson would 
have a right to file a lien, Jamieson's lien is a charge upon the 20% 
of the value referred to in sec. 0.

But, in my opinion, sub-sec. (c) of sec. 9 goes farther and the 
owner is not entitled to pay up to 80% of the amounts earned by 
a contractor from time to time to such contractor unless lie makes 
siii’li payments both in good faith and before notice in writing of 
the lien.

In Smith Co. v. Si8*iboo Culp A’ Caper Co., 30 N.S.R. 348, (af
firmed in the Supreme Court of Canada in 35 Can. S.C.R. 93,) 
(indium, E.J., at 358, makes use of this expression

It is quite clear that except where the owner has made payments con
trary to the provisions of sec. H, that is, either exceeding the H.V , before 
tliv time limit, or within that amount after notice in writing of the lien, or which 
are not bona fide, a sub-contractor is not entitled to enforce his lien against 
the property for a greater amount than the amount due from the owner to 
the contractor.

I infer from this that, if the owner has made payments even within 
the 80% after notice in writing of the lien or which are not bond 
fob. he would be liable to the sub-contractor to the extent of the 
hitter's claim.

It appears that after Jamieson's letter of May 20, Campbell 
made a payment on June 12 of $1,600 to Henderson, and, after the 
abandonment of the contract by Henderson, Campbell paid out 
considerable sums of money to wage earners, contractors and 
material men for the purpose of getting the building completed.

It is true that the period of thirty days during which the 
owner, under sec. 9, is to retain the 20% is to be reckoned from 
tie completion or abandonment of the contract,” which I think 
means the completion or abandonment by the contractor, and I 
think that period of thirty days expired not later than September 
26, 1911, but this, to my mind, does not relieve the owner from 
his obligation to protect the interests of persons having liens or 
the right to register liens of which he is aware.

If 1 am right in my interpretation of sub-sec. (c) of sec. 9, the
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contract are not protected and are available for the satisfai t n of 
Jamieson’s lien.

I therefore conclude that Jamieson has a lien for the am nit
PnltiTMon, of his claim, 81,230.45, less the amount paid into Court, will, 

interest thereon from the time of the commencement of this aft inn 
therefor in the King’s Bench, namely December 12, 1011. 
per annum and his costs of the action.

In case it should be held that Jamieson’s lien is limited t •. JO', 
of the value mentioned in sec. 0, I find such value to be, as nearly 
as I can < timate it from the evidence, the sum of 84,100 and 
Jamieson should have judgment for 8880, less tin1 amount paid 
into Court, as his is the only lien on the property.

Judgment accord > ;

CAN. LAM0UREUX v. CRAIG.

S.C.
1914

Supreme Court of Canada. Sir Charles Fitzpatrick, hlimih /*.
Anglin, and Urodcur, February 3, 1014.

1. Wills i 6 1 1)—38)—Validity—Will drawn at instance ok hi mi hi

A person who is instrumental in the framing of a will an-! \vli> 
obtains a bounty thereby is placed in a different position from - 1 u_\ 
legatees and lias cast upon him the onus of shewing the rig-'<1 ■ "i- 
ness of the transaction.

[Lamoureux v. Craig. 2 D.L.R. 148. Q.R. 42 S.C. 3Hf>. rc*t n
diIferent grounds; Craig v. Lamoureux. 14 D.L.R. 300, 22 <,>u K.IV 
252, reversed; Fulton v. Andrnr, L.R. 7 ILL. 448; and Harm lint 
tin, 2 Moo. P.C. 480, 12 Eng. It. 1080, followed.]

2. Evidence ( § IT K 5—172)—Onus—Will procured by sole hi mi hi

In an action to set aside a will of which probate in comni'-n t"iin 
has been granted, the burden of proof is shifted when the- pLuntilf 
shewn that the will had been prepared ami its signature | n-il 
at the instance of the defendant who was tin- sole bénéficiai; /’"
Anglin, J.)

\Tyrcll v. Fa inton, [1804] P. 151; Broirn v. Fislicr, 03 L. i Hlâ: 
Fulton v. Andrew, L.R. 7 H.L. 448; St. George's Soeirty \. \ '
Q.R. 5 S.C. 273. followed; and see Magrand v. Dussault, 38 Can ' < It. 
4#0.]

Statement Appeal from the judgment of the Court of King's Bench, 
appeal side, sub nom Craig v. Lamoureur, 14 D.L.R. 3!W. Q R.
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22 K.B. 252, reversing the judgment in tin* Superior Court, CAN. 
District of Montreal, Lamounux v. Craig, 2 D.L.R. 14\ (j.li. s. c.
42 S.C. 385, and dismissing the plaintiff’s action with costs. 11,11

The appeal was allowed, Fitzpatrick, C.J., dissenting. La moi
HF.VX

Siiricyer, K.C., and Hurt 'u, for the appellant.
.1. Cinq-Mars, for the respondent. ------ -

Fltzpntrwk, C.J.

Fitzpatrick, C.J. (dissenting) :—The will in this ease is 
attacked on several grounds.

|The learned Chief Justice here quoted from tin- plaintiff's 
pleading.)

That the will was duly executed was fourni l>y both Courts 
below. The trial Judge found against the will on the ground 
that the husband of the deceased induced her to sign it on the 
false representation that the previous will was invalid because 
the signature was illegible. Whether it was or not. I submit 
respectfully, is not in issue here, but that the husband was so 
informed by his brother, a professional man, cannot be doubted.
I understand that the majority here is of opinion that the will 
in question was properly executed and that the testatrix was of 
sound and disposing mind, but that it does not truly express her 
last intentions and that she was in error as to its provisions 
when she signed it.

What are tin* facts? The parties married in Quebec, under 
what is known there as a “régime de separation de biens. The 
husband, therefore, would not, in case of intestacy, inherit any
thing from his wife. They apparently lived together for twenty- 
seven years. During all that time the wife was under the im
pression that the last survivor would inherit everything. When 
tie attention of her husband was drawn to the true situation, 
his observation was “in my wife’s present condition, I am not to 
trouble her about such things.” This is not evidence of rapacity 
on his part. The respondent’s father saw the priest who was 
about to attend on the deceased and he was asked to speak to 
her about her temporal affairs, and it was only as a result of 
that interview that the husband came to interfere in the matter 
at all For what occurred when the wife gave her instructions 
to draw the will we must rely entirely upon his evidence. He
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says that her suggestion was that he should have the prop. iy, 
but that, when he came filially to dispose of it, he should l..-ar 
in mind her promise to her father to give what she had re. ived 
hack to her family. I read the husband's evidence to mean that 
the deceased was prepared to execute the will leaving every mg 
to him on his personal undertaking to comply with her reipest 
lie thought, however, that it would he more satisfactory to 1 .v. 
the wife’s wish expressed in the will itself. Hence the elm 

If anything is clear in this unfortunate controversy, t is 
that the wife’s wish was to give her husband her estate, relying 
upon him to carry out her verbal request with respeet to h.-r 
family, and the effect of this judgment is to defeat that ini n 
tion. For that reason, I think the appeal should be dismissed. 
As the evidence was carefully and ably analyzed by the ( hi.-f 
Justice of the Court of King's Bench, I do not think it necessary 
to do more than to say that 1 adopt his conclusions its well his 
reasons.

idington, j. I ni noton, J. :—The respondent's late wife, whose health had
not been very satisfactory for some time, fell rather sud.l. nly 
very ill. Sin* was nervous and suffered such pain that lu-r 
physician, in order to alleviate her sufferings, admiiiM ie.1 
morphine, lb* intimated to her husband that her condition was 
such that her spiritual adviser should la* called in, and tin- 
révérend Father Charbonneau was accordingly sent for On 
liis reaching the house, he was interviewed by the father <-i‘ tin- 
respondent, domiciled with him. and asked to bring under tin- 
notice of the sick woman the fact that her worldly affairs were 
not settled and to advise her to consider same.

Something is sought to be made of the different versions 
given on the trial hereof, by respondent's father and the priest, 
both as to what transpired at this interview and what the priest 
reported to him after leaving the sick-room of the dying tvmmii 
1 attach little importance to any such discrepancy, though 
accepting the priest’s version of what was said. The eng mess 
of re> 's father is, of course, the subject of fair riti-
cism. But the important thing to be observed is that if was 
not until after the priest hail discharged his duties as re.,-: veil,

89
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hv iiilministvring the last rites of the ehureli to tin- sick woman, CAN. 

tlui the subject of making a will had ever been considered by
lier l»U

Immediately after the departure of the priest, re» i,AMm
tells that he was called into her room, and, when the nurse bail Kl^l x 
retired and no one else present, he was spoken to by her on the ('baki. 
subject of her worldly affairs which, up to then, she had seemed j
to think settled.

The result of what seems to have been a very brief interview 
was that the brother of the respondent, also living in the same 
house and an advocate by profession, was asked to draw a last 
will and testament for his wife according to instructions given

The brother, accordingly, without any interview with her, 
drew up the following very short will :—

Par menu re <!«• prudence, et sans me croire nullement dangereusement 
malade, je prends. A tout événement, les présentes dispositions; Je 
donne et lègue, su iis restriction, A mon époux, Isaïe Craig, tous mes Ideas, 
tant immeiildes (pie meubles, sauf les cadeaux ipi’il jugera A propos de 
faire à nies proches comme souvenirs. Kt je déclare ne pouvoir signer.

When this was read to her by respondent, she, as he testi-

Si tu pouvais faire i|ueh|iie chose pour ma famille; mon père m’a 
toujours demandé de penser A eux autres en autant «pie la chose serait de 
mon •"lit. j'aimerais <|Ue tu ferais la même chose si tu peux.

Ile says that, thereupon, he withdrew and instructed his 
brother accordingly. The brother drew then a will which reads 
as follows:—

Outremont, Montréal, 5 Juillet, 1 PI 1.
Par mesure de prudence et sans me croire dangereusement malade, 

je prends A tout événement les présentes dispositions; Je donne et lègue 
fl Mii'ii époux. Isate Craig, tous mes biens tant immeubles «pie meubles, 
sauf h - cadeaux ipi’il jugera A propos de faire A mes proches, comme 
souvenirs. Suivant les recommendations de mon défunt père, je lui 
rec--minaude de même de ne donner ou léguer ces dits biens A nuis autres 
qu’aux membres de ma famille, et je signe.

Fi.okk Lamoihkux.

I omit in each case the attesting clause signed by the wit- 
iiess. s | desire only to present the actual operative form of 
cik’Ii of these wills. All this took place about half-past ten or

8834
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eleven o'clock in the morning of tin* 5th of December. Wi s\u 

whs not asked to sign this latter will till five o’clock in the 
afternoon is not. to my mind, at all clearly established h mil 
suspicion. It is said, by and on behalf of the respon > ut, 
that she slept and only awoke about five o'clock. It api-.-ars. 
however, that her sister, the appellant, had called about v«-n 
o’clock in the forenoon and stayed until five p.m. Nothin was 
said to her of these wills or of the purpose that existed n ; iiw 
thereto. It may be but a coincidence that she slept whilst the 
sister remained, but I cannot rid my mind of the suspicion that 
her sister's presence was equally a barrier in the way.

However that may be, the sands of life were meantim . Idl
ing fast, for in forty hours she was dead. The stock of vitality 
which was able in the morning to discuss the difference In-tween 
the will first read to her and what it omitted and she would have 
preferred to have it provide for, had become so low n live 
o’clock that she could not write her name so as to In* legible when 
she attempted to subscribe the second will and, obviously, iil.l 
not see the material difference between them, and treated t! 
as the equivalent of the other.

We are asked to believe as conclusive of her capacity •.» un
derstand that she asked if this one to which she set her m u was 
the same as read in the morning, and to have hcr spectacles 
handed to her.

There is a marked difference between these two wills. Ami 
the fact that she did not observe it, seems conclusive that she 
did not apprehend clearly what she was doing or saying. I am 
not concerned with any difference in their legal effect. I am 
not assume that she was possessed of that legal know lcd g. and 
acumen that would have enabled her to decide that tin.' were 
(if they were) in law the same.

To the ordinary mind they were as widely different as can 
be on the point she hail called attention to in the morning mil 
requested consideration of. She had forgotten. She had been 
drugged. She, when aroused from the slumber that induct'd, 
clearly had not that grasp of thought to enable her to di over 
this vast difference in language. That difference ought, hut 
for the condition of mind thus induced, to at least have iwived
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In r memory relative to wlmt she had requested. Nay, move, her CAN
request, veiled in the language of affection and politeness as s. c.
quoted above, ought, to my mind, to have been treated by her 
husband as that of a command, or have, at least, driven him to i.amou-
tln straight course of bringing to his wife the adequate assist- RK* x 
in, ! in the way of the independent skill of some one to whom ('r.mo. 

sin might have given instructions freed from the embarrass- idiügtên.j. 
ment of his presence.

The dying are entitled to such consideration at the hands of 
tlms.' they have loved and cared for. Or if lie had even taken 
thr appellant into his confidence and left the sisters to settle the 
matter and the dying woman had then, as the result of such 
consideration, persisted in leaving it entirely in his discretion 
whether she should leave him absolute owner or not, lie would 
have possibly been relieved from the suspicion lie must now for
ever rest under.

He has not removed it so as to comply with the law as laid 
down in the leading cases of 1lurry v. liutlin, 2 Moo. I\(\ 480,
12 Eng. R. 1089 ; and Fulton v. Andrew, L. R. 7 ILL. 448.

In the latter case, at foot of page 471 and top of page 472,
Lord Hatherly uses language to be borne in mind in such cases 
as this. It is as follows:—

Un ie is one rule which has always been laiil down by the Courts huv- 
i>*C 'leal with wills, ami that is, that a person who is instrumental in 
tlii' framing of a will, as these two persons undoubtedly were, and who 
obtains a bounty by that will, is placed in a different position from other 
"iiliniirv legatees who are not called upon to substantiate the truth and 
honest\ nf the transaction ns regards their legacies. It is enough in 
iln ii ease that the will was read over to the testator and that lie was of 
“"'ind mind and memory, and capable of comprehending it. But there is a 
initiai onus upon those who take for their own benefit, after having 
been instrumental in preparing or obtaining a will. They have thrown 
ii|«'ii them the onus of shewing the righteousness of the transaction.

"Now,” again adopting the language of Lord Hatherly, 
how did the respondent discharge this onus in the present

case”?
^ kat I have related and suggested, answer that he failed, 

but, when we find that she left no children, that her property 
culm Iroin her father, that her sister had children surviving,
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that her father had extracted from her a solemn promis, that 
the property should return ultimately to his family, the opt-n 
and wishes she had expressed to her husband, so illuminai I In 
sueh facts and read in light of the law applicable to one d i.i t 
ing all and so directing it as to make the result enure en: ivly 
to his benefit, seem to have been so disregarded that tl, in 
strumcnt cannot be called her will.

I think we must find that he undoubtedly failed to dis.-Lira.- 
the onus resting upon him. There is much that might !<• sii.l 
relative to the details of the execution and attestation <• this 
pretended will but, in view of the answer which these l.road 
features of the case present, it seems needless to dwell on such 
details.

The appeal should be " with costs throughout an.I the 
judgment of the learned trial Judge be restored.

Dpff, J., concurred in allowing the appeal.

Anglin, J. :—This ease has given me not a little troubl ami 
anxiety. Three questions arise : First: Had the testatrix i ntal 
capacity? Second : Was the will propounded by the d< i‘.*iul- 
ant duly executed ? Third : Does the evidence sufficient i\ re- 
move the suspicion created by the facts that the instrument in 
question was prepared under the instructions of the husband 
of the testatrix, the defendant, who is the sole bénéfician. and 
its execution was procured by him—a suspicion which is auir- 
mented by the peculiar circumstances of this ease—and establish 
that it expresses the true last will of the testatrix and that she 
knew and approved of its contents? Tyrell v. Painton, 1 V*4 
P. 151.

The evidence has satisfied me that the testatrix had testa
mentary capacity at certain times on the day in question: 
McLaughlin v. McLclIun, 26 Can. S.C.R. 646; Martin \. Martin. 
15 Gr. 586; Kaulbach v. Archhold, 31 Can. S.C.R. 387 From 
about noon until after four o’clock she s’ept most of the time 
under the effect of a dose of a quarter of a grain of morphine 
administered about eleven o’clock. She appears to haw been 
awake and fully conscious from about half-past four until

C2C
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uftiT five o’clock, when the nurse gave her another dost1 of one- 
vig|ith grain of morphine to allay her pain. Whether the effect 
of this latter dose had not so much benumhed her faculties by 
six o'clock, or shortly after, when the will now propounded 
Wflsexecuted, that she was unable to fully appreciate the differ
ences between it and the paper she had attempted to sign a 
short time before, is, I think, extremely doubtful. Yet it is 
essential to the validity of the will propounded by the defend
ant that lie should establish that, at this time, the testatrix was 
capable of thus discriminating between the two wills and of 
understanding and approving the contents and effect of that to 
which she finally put her mark.

It is not satisfactorily proven that the formalities prescribed 
for tin- execution of a will in the English form were observed. 
Tin- evidence of nurse Laporte, although in some parts un
certain. in the end seems clear enough that the three witnesses 
signed this will in the room of the testatrix and in her presence 
and that it was another will, to which the testatrix had pre
viously put an illegible signature, which, although then be
lieved to be of no value, was subsequently signed by the same 
witnesses in another room -a peculiar circumstance, if it be the 
fact, of which there is no real explanation in the evidence. The 
witness. Marie-Louise Craig, is most unsatisfactory: and the 
evidence of the third witness, Dorila Amyot Lessard, while by 
no means clear, rather goes to shew that it was the signatures 
to tin document now propounded which were affixed by the 
witnesses in another room and out of the presence of the testa
trix. On tin* whole evidence, perhaps the balance of probability 
is in favour of the due execution of the will propounded. 
Hut it is not satisfactorily proven.

It is upon the third question, however, that the chief diffi
culty arises. The-suspicion created by the facts that the dé
nudant is the sole and alisolute beneficiary under this will, that 
it was lie who gave the instructions for its preparation to his 
Lrother. I'Vrnand Craig, who is a lawyer, and that he was pre
sent at and procured its execution is greatly increased by the 
following circumstances, deposed to by himself. The testatrix, 
Winn th,. defendant read this instrument to her on tin- morn-

CAN
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i»g of the 5th of July (possibly in the presence of niuv 
Laporte, us was found by the trial Judge upon evidence ulii.-h 
is very slender, to say the least), expressed a desire th.it h.- 
should do something for her family in conformity with a m 
of, if not in fulfilment of a promise made by her to, her .itlid* 
from whom she had received her property. The trial .lii.lv 
finds that she then refused to sign the will as drawn. As 
pointed out by the learned Chief Justice of the Court of K ;nir\ 
Dench, there is no direct proof of such a refusal. The evhl. inv. 
however, warrants the inference that the testatrix took n|.. 
tion to the will in the form in which it was read to ln-r. In 
order to comply with the wish thus expressed by his wil tin- 
defendant had his brother draft another will in which, a H i 
bequeathing her property to her husband, she recommends him 
not to give or bequeath it to any persons other than member» 
of her family. This will was drawn about noon, but was not 
presented to the testatrix until after five o'clock in the after
noon, either because she was drowsy from the effect of tin Uv 
of morphine given to her about eleven o'clock, or because of tin- 
presence of visitors in her room, including her sister, the plain
tiff, who remained from about eleven o’clock to five oVIoek. 
The testatrix signed this will, apparently with much diflh ulty. 
and at the cost of considerable effort. It was subsequently 
attested, but. probably, not in her presence. This opinion > 
expressed by Archambeault ,C.J., in rendering the .judgment of 
the Court of King’s Bench. The signature of the testatrix 
is said to have been illegible. The brother of the defendant, 
who had drawn the wills, was not present at the execution of 
either and was not called as a witness in this case. On string 
the defective signature, he expressed the opinion that it was 
worthless and that the will which bore it was invalid Tin- 
good faith of this professional opinion may be open to serious 
doubt. But I proceed on the assumption that fraud was not 
intended. On being told that her signature was insufln-n-nt. 
the testatrix, according to the testimony of the defendant, askeil 
that the first writing of the morning should he brought to her. 
The defendant and the three witnesses say that he offered to 
read to her the document which he brought, but that she said it
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was unnecessary, that he had read it to her and that sin* knew CAN 
its contents. She asked for a pen and her speetaeles and signed s. C. 
it I iy making a cross. The witnesses then signed, proha lily in 
the room of the testatrix and in her presence. This took place |,amui

about or shortly after six o’clock in the evening. The testatrix Kl\l x 
died on tile morning of July 7. The will now in question was < bam. 
admitted to probate in common form on August 3 AngüïTj.

lu his preliminary examination, although asked generally 
to tell the circumstances surrounding the preparation and ex
ecution of this will, which he propounds, the defendant made no 
allusion to the preparation or attempted execution of the other 
will. At the trial, during the early part of his evidence, occupy
ing fourteen pages of the appeal case, he entirely suppressed 
the fact that another will had been drawn, lie gives a mani
festly false explanation of the delay in the execution of the will 
now propounded, which was read to the testatrix in the morning 
but not signed until the evening. It is only when pointedly 
asknl whether there were two wills made that, after first pre
tending to he surprised and not to understand the question, 
(je ne saisis pas la chose,") when pressed lie discloses the 
circumstances which led to the preparation of the second instru
ment and the facts concerning it. lie was undoubtedly trying to 
conceal those facts. In a number of particulars—some import
ant, some not—his evidence at the trial differs from the testi
mony which he gave on preliminary examination. He is not a 
frank or candid witness and his conduct in the litigation adds 
to the very grave suspicion which already surrounded this 
case.

The will to which the testatrix attempted to place her sig
nât urn undoubtedly expressed with approximate accuracy her 
real testamentary wishes. It was only because she was told 
that the illegibility of her signature to that document rendered 
it worthless that she assented to signing another. The defend
ant sought to make it appear that it was the testatrix herself 
who asked that the document first prepared should be brought 
to her for signature. The other witnesses, Laporte. Marie- 
Louise Craig and Lessard, do not corroborate him on this point.
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His father, speaking of the time when the testatrix had 
endeavoured to sign the second instrument, says:—

Elle a essayé île le signer, elle a voulu faire ilea lettres et elle i pas 
eu la force île mettre sa signature comme il faut. Fernand était -••ni. 
il est arrive sur ces entrefaites in. immédiatement après, il a dit: i
vaut rien, celui ijui a été fait ce matin vaudra mieux; faite-I lune 
signer celui-là;” g'a été fait. <;'a été signe.

Moreover, although the witnesses agree that, when u de
fendant brought in the will now in question, he offer. .| to 
read it to his wife and she declined to hear it read upon ing 
told that it was the will which had been read to her in  .......ru
ing, in the evidence of nurse Laporte we find this passu gi-

Q. Qu’est-ce qui s'est passé, qu'vst-ce qui e'est dit?
R. On a rapporté ce papier, vingt minutes, une demi livin' i.«,

peut-être pas tout A fait autant, on est arrivé avec celui-lA .-a
demandé si c'était bien le même; on lui a dit—“Oui, je te l'.u ' et 
elle n mis sa croix.

There is, no doubt, evidence from which an inference irlit 
he drawn that the testatrix knew that she was signing tli oeii- 
ment which had been read to her in the morning; but it - far 
from being absolutely clear that she was not confused -i that 
slid fully appreciated that it was not to a copy of tli. - oml 
will, which had been read to her shortly before and liivh 
she had attempted to sign, that she was asked to iiu her 
mark. The execution of this instrument took place ,r or
shortly after six o’clock—nurse Laporte says about .-ntv
minutes—Dorila Amyot Lessard, some few minutes—u she
Imd endeavoured to sign the other document. She <m 
injection of one-eighth grain of morphine about li\. m-k. 
Did she appreciate the difference between the two inst nt.s 
when asked to make her mark to that now propounded ■ use
her attempted signature to the other was illegible.’ I hi die,
consciously and fully realizing what she was doing. mu Ion 
the wish she had expressed in the morning and the will viving 
effect to that wish, with which she had announced h satis
faction when it had been read to her some fifteen oi ' iity 
minutes before/ Whether benumbed faculties afford true 
explanation of her signing at .six o’clock a will to w! • li she 
had taken exception at noon, or whether she accepted t <locu-
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]n«>nt presented to her because she was fatigued and tired of the 
whole affair and anxious to be done with it, as her repeated 
t \pression “dépêchez vous” would indicate, or, perhaps, feared 
that sin* might not continue in a fit state to make a will long 
enough to have another prepared more exactly in accord with 
In r wishes, is by no means clear. Whatever the explanation, 
she put her mark to an instrument which did not fully express 
h«-r wishes—not of her own initiative, but upon this document 
living presented to her for signature by her husband at the 
suggestion of his brother, Fernand Craig, who undoubtedly 
could have given evidence that would be very valuable upon 
material points in this case. He was not called. The defend
ant. on whom lay the burden of proof, must bear the conse
quences of failure to call him.

Whatever the true facts may be, no adequate reason is 
given for the testatrix relinquishing her desire to have her 
father’s wish carried out—and the evidence is by no means con
vincing that she did consciously and deliberately abandon 
her intention to give effect to that wish and decide of her own 
volition to make the will in which it is ignored.

The learned trial Judge found against the will propounded 
on the ground that its execution was invalid because procured 
by a mistaken representation of law, viz., that the imperfection 
of the signature to the other will rendered it valueless. The 
Court of Appeal held that this mistake did not avoid the later 
will. Apparently proceeding on the footing that the burden 
of proof was on the plaintiff and that she had failed to prove 
the allegations of her declaration, the appellant Court held 
that the will attacked contained the last wishes of the testatrix ; 
that she was of sound mind at the time of its execution : and that 
this will was made in conformity with the formalities pre
scribed by law. The judgment of the Superior Court was re
versed and the action dismissed. With great respect, 1 think 
there was error in charging the plaintiff with the burden of 
proving that the formalities of execution were not observed 
and. more especially, that the will propounded by the defend
ant did not really express the last wishes of the testatrix. Pro-

-*—17
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plaintiff was, no doubt, obliged to begin. But, so soon .is it 
appeared that the will bad been procured by the defendant wlm
was the sole beneficiary, the burden of proof shifted : To \
Pninton, 118941 I\ loi ; Hr own v. Fisher, (13 L.T. 4(>3; Ful\.

Craio. Andrew, L.H. 7 ILL. 448; St. (icurge's Society of Monti \
Anglin, J. Xiehols, Q.R. 3 S.C. 273, art. 838 (\C.

Something lias been said of alleged intrinsic evid.-iut* 
afforded by the documents themselves that the will to wh i tli 
testatrix finally affixed her mark was not the document i• .1 t > 
her in the morning. But, as this aspect of the case dm s not 
appear to have been gone into at the trial, I pass no op nion 
and rest nothing upon it.

On the whole ease, though not without some hesitation, due 
chiefly to the contrary view unanimously taken by the learned 
Judges of the Court of Appeal, Î have reached the eon insioii 
that the burden which rested upon the defendant, parti uinrly 
in regard to establishing that the will propounded e\pr.x,-s 
the true last testamentary wishes of the testatrix and that wlii-n 

executing it she knew and approved of its contents, has m !• n 
satisfactorily discharged. The principle of the decision in 
JIarwood v. Baker, 3 Moo. P.C. 282, at p. 313, 13 Eng. li 117 at 
129, cited by counsel for the appellant, applies to tlii> as 
See also Tribe v. Tribe, 13 Jur. 793.

The appeal should be allowed with costs in this Court 
and in the Court of Appeal, and the judgment of the Sup. ; ior 
Court, should be restored.

Brodeur, J. Rrodetr, J., concurred in allowing the appeal.

Appeal allow kI
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FRY v. YATES. B. C.
Il,, 'h Columbia Court of 1 /*/>*/#/. Uanlonahl. Ini nil. Martin,

tlallilier, amt MrPhillipH, ./•/. !. April 7, 11114. < '. A.
IIM 4

1. I'KIXCIPAL A Nil AfiKXT (6111—34)—Ll.XIIII.ITY OF AliFXT TO l,BIX<TI'AI.
FOB FKAVI1.

(tin- employed to ascertain tin* luxve»t price for xx liieli property insiy 
liv purchased, xx lm deceives his principal and induces him to pay more 
ilun the owner of the property xvas willing to accept, is answerable 
to Ids principal for the dill'erenoe.

[/■Vi/ v. Vutrs, 1- D.L.IL 418, allirmed; II utihinmm \. I'lnainii. 40
I mi. S.( '.li. 134, followed.|

Am:.\ij from the decision of ('lenient, •!.. in Fry v. Yatis, 12 
D.L.IL 4IS, in favour of the plaintiff in an action hy a principal 
against an agent to recover for fraud in inducing him to pay 
more than the owner of the property was willing to accept.

The appeal was dismissed, Macdonald, C..I.A,, and Martin, 
J.A., dissenting.

Statement

IV Deacon, for the defendant, appellant.
IV. li. A. Ritchie, K.(\, for the plaintiff, respondent.

Macdonald, (-.J.A. (dissenting):—All the parties concerned 
in this transaction were real estate brokers and speculators. On 
the date of the transaction, which was a highly speculative one, 
there was a lively demand for water frontage in the locality of 
these lots. The lots were owned hy Charles Bienemann, residing 
near Vancouver, and Edgar Bienemann, his brother, residing in 
England. The defendant Yates was an acquaintance of Charles 
Hieiieniann, and was by him given some sort of verbal authority 
to offer the lots for sale. On March 18, 1913, the defendant 
“listed” the lots with another agent, named Henderson. "List
ing." as 1 understand the term in this connection, means that 
defendant informed Henderson that lie (Henderson) might 
offer the lots for sale. Henderson the same afternoon offered 
the lots to one Harrison, who was on the look-out for lots of 
this description for his customer, the plaintiff Laselle. I might 
add that the plaintiff Fry afterwards joined with Laselle in the 
purchase so that there is no distinction to be drawn between
V ry s position in the case and that of Laselle. For the purposes 
ol this statement of facts, I accept the evidence of Harrison, the

Macdonald,

(ili«*'iitlng)
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plaintiff*8 agent and witness, whenever it conflicts with that of 
defendant or Henderson. I do this because I think the Ira rued 

trial Judge did not accept the evidence given by and on 1. half 

of the defendant as reliable, and as I am, with great ivspect, 
unable to accept the conclusions of the learned trial du I 
desire to base my own upon evidence which does not u |»in| 
for its weight upon the impression made by the demeanour of 
witnesses.

When Henderson met Harrison, as above stated, and oii'nvil 
him the lots. Harrison asked him to cable to his customers for 

the lowest price they would sell at. Henderson replied that if 

would not care to do this unless a deposit was made. Tli<r>- 

upon a cheque for .+27» was given by Harrison to Henderson. 

The defendant was informed by Henderson of what had taken 

place, and was given the cheque which however he did not cadi. 

He saw Charles Hienemanu that night, and got him to si lui a 

cablegram to his brother that he was offered tf$75 per foot lor tin- 
lots and advise acceptance. This cablegram was sent by defend, 
ant on the same night, the 18th, and a reply was received on th

iol lowing day from Kdgar Hienemanu that he would accept $7.1 
per foot. I think there is no doubt the defendant's Hellenic was 

to enter into an agreement with the two brothers to purchase 

from them at per foot, and then re-sell to the person or 

persons who would give a higher price. It is clear he had not 

sufficient money of his own to carry out a purchase. His scheme 

was to finance the purchase from the moneys which lie would 
receive on the re-sale. Charles Bienemann was aware of and 
acquiesced in this, and there is nothing to shew that Kdgar 
Hienemanu had been taken advantage of in any way. The next 
day the defendant was introduced to Harrison and told him lie 

had received a cablegram, and that the owners wanted >!*<> per 
foot. Harrison then drew up a form of receipt for the deposit 
and by way of evidencing the transaction. That receipt drawn 
by Harrison and addressed to himself, inter alia, said

He your deposit of #2"» on lota, etc.. I have cabled owners vlm will 
accept $90 per foot. Papers will lie from F. It. Yates to buyer.

This receipt the defendant refused to sign, but drew up one 
himself which says :—



B CHr v.tir <|p|MMit «>f fci.'i on loin ... I haw received a letter ami 
ml,|,. regarding ’♦mum* ami am able to wll for #!MI per foot. etc. l'a|M*ra 
«till U* fmm Kred It. Yale* to buyer. It i* undendood your cheque I for 
tlic i|v|Mi%it of #201 in accepted on tbe*e condition*. ami in forfeited if 

i. nut placed in bank by time mentioned. Mr. Ilarrinon in to have 
two-third* of the imual eomminnion of A on timt #A.noo. ami '2'.. on 
balance of purchase price.

I <|o not give the exact word» of the latter part of the receipt 
Iml | have fairly stated all that is iieceN»ary to state here. In a 
note at the foot of this receipt signed by defendant, it is stated 
that Harrison will get his commission when the deal goes through 
on whatever terms may lie finally agreed upon.

I have stated these matters somewhat fully lieeause the judg
ment is for the profit made by Yates, namely the difference be
tween and ifr'.HI per foot. The learned Judge held th t Yates 
was the agent for the plaintiffs in the transaction and could not 
retain the secret profit as against them. I am unable to adopt 
that view. One would In* obliged to find, and in truth that is 
the only suggestion upon which the view rests, that because 
Harrison asked Henderson to send a cablegram to the owner 
in England, asking his lowest price, a contract was thereby made 
by which defendant liecame agent for the proposed buyers, or 
that because the defendant thereafter sent a cablegram in the 
name of Charles Bienemann, advising acceptance of an offer at 
♦70 per foot, he became the agent of Harrison and Harrison’s 
clients (the plaintiffs) to procure the lots for them at the 
owner’s lowest price, although it is very clear that lie himself 
was to be the purchaser as between him and the Hienemanns. I 
think that view is wholly opposed not only to the evidence on 
both sides, hut quite inconsistent with the conduct of the plain
tiffs and their agents, both before and after the cablegram was 
sent.

An effort was made in the examination of one Immonde, a 
partner of Harrison’s, to shew that the #2f> cheque was not given 
to Henderson as Harrison says, but to Yates, to pay for Yates' 
cablegram to Kdgar Bienemann, for the purpose of supporting 
an argument that Harrison, having paid for the cablegram, 
^ ates was his agent to send it, and thereby became his agent to 
obtain the property for plaintiff at the owner’s price. La-

C. A. 
1014

Mwdoasld,
lillwnllne'
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inonde’s evidence in this regard is not, I think, quite iv| l.|,. 
It is opposed to that of Harrison, it is opposed to llarr n s
draft receipt, and to the one which was drawn up and < ... .
in suhstitution therefor b.v defendant. I think, therefore it is 
quite fair to the plaintiff to accept the evidence of II,. mhi. 
their own witness, as more accurate and satisfactory that, hat 
of Lamonde.

Now when the cablegram was received, Harrison arr.u . ,i 
meeting between himself, the defendant, and the plaii \lk 
That meeting took place at the Commercial Club on Ma re 11 •Jntli. 
Defendant had been asked by Harrison to bring the cabl _• !ani 
to the meeting. When lie arrived he was asked for it am! >,u.| 
that if they wanted to see it they could see it at the ortie. his 
solicitors, and the matter was allowed to drop at that. That 
answer was not consistent with the idea that defendant w > tin- 
plaintiff’s agent, but rather that In- was acting in anoth. rap
acity and at arms length. The defendant, however, thru 
asserted as he had to Harrison that the owner’s price \\:i•*. S!'11 
per foot. Plaintiffs agreed to take the property at that price, 
and to deposit $">,000 in a bank to the joint order of on. , the 
plaintiffs' and of the defendants’ solicitor, by way of f..i t if 
on the return of the necessary documents from England the 
plaintiffs declined to carry out the transaction on their part. 
Again, this in my opinion tends to negative the alleged i at ion- 
ship of principal and agent. On the return of the pap. i> from 
England the plaintiffs discovered the difference between the 
owner’s price and the price at which they had agreed in buy 
from Yates. They protested, but nevertheless elected com
plete the transaction. They did not say, “You are our ag< ;.t ami 
could not therefore have honestly made the profit.” Tin «■•nil- 
plaint was, “You have deceived us about the owners' pi

In my opinion that was what took place. The def. I ant I 
think undoubtedly led the plaintiffs to believe that the "WiieiV 
price was $90 per foot, and that they were to get the | p« rty 
at that price. The plaintiffs did make a claim in the p olini» 
for damages for deceit, and it is manifest that they eai t suc
ceed on that ground now. They did not repudiate win n they 
discovered the alleged fraud, and in any case they have proven
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no damages, in fact 1 think that that branch of the case was not B. C. 
pressed at the trial nor was it before us. (

Tin- ease is, therefore, narrowed down to one of secret profits 11,14 
made by Yates while standing in an alleged fiduciary relation- i KY 
ship to the plaintiff»—moneys had and received to their use. Vv',,s 
Wlmt position must the plaintiffs take in order to sueeced on -----
this issue. There is no doubt that Harrison understood that «’.j.a.

(dlnwntiiie)
lbmh-rson and Yates represented the vendors. A contract of 
agency like any other contract must he based upon consideration.
If Harrison employed Henderson as his (Harrison’s) agent to 
procure the property and paid the us consideration for doing 
it. then Harrison was doing an improper thing; he was « ngaging 
tin m Hit's agent as agent for the buyer to ileal with the seller.
If. mi the other hand, as I think. Harrison asked Henderson as 
seller's agent to find out his clients’ lowest price, that was a legiti
mate and honest request. Hut the matter must be carried a step 
further. Harrison did not employ Yates to send the cablegram, 
a.cording to his own evidence. Therefore, an* we to infer that 
because Yates sent the cablegram which was not the cablegram 
Harrison wanted sent, and got a reply and deceived Harrison 
with respect to it, that he thereby made himself tin- agent of 
Harrison, and that lie also thereby made himself the agent of 
tin plaintiffs, who, up to that time, had had nothing to do with 
tin- transaction, except that Harrison was looking for lots for 
one of them.

I assume for the purpose of this judgment that the defend
ant was guilty of fraud; I do not find that In- was so guilty be
cause it is unnecessary to do so. His liability for fraud, if he 
lias hern guilty of it, is one thing. It is grounded on tort. His 
hahil tx to pay over secret profits is another, it is based upon 
contract, express or implied. There must first be established a 
contract of agency because it cannot be suggested that any other 
ti'hii iary relationship existed between the parties.

The question therefore is contract or no contract. If there 
"us a contract of agency whereby defendant undertook to pro
em. this property for the plaintiff at #90 per foot, then un- 
ilouhti dly the judgment below was right. But it is only con- 
tusiiu the issue to mix up the alleged deceitful conduct of the
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action. All the documentary evidence is against the plaint ill's 
contention. The evidence of Harrison is against it; the evid.-m-.-

Fky of La monde is practically against it, the evidence of Las. II,. „

Yatm».
against it. Fry in his evidence at the trial says that at tin- m.-ct- 
ing of the Commercial Club defendant stated that tin- Inst

Macdonald,

(dlaw-nllng)
price” he could get the “property for us was for .+00 a front 
foot.” The words “for us” are relied upon as indicating that 
defendant was acting for the plaintiffs. However, the evidence 
of the other witnesses contains no such words, and the evident-, 
of Fry himself on discovery omits them. He said, “DetVn hint 
said that the best price he could get the property for was *:w 
a foot, and wanted to know if we would take it at that.” Ami 
this answer is repeated on the next page in identical words. 
Throughout all the evidence the plaintiffs and their agents i-.-t.-r 
to and treated with the defendant as the agent of the vendor or 
as the vendor.

It may he useful here to draw attention to the confusing wav 
these real estate agents speak of their commission. Harrison 
and Lamonde speak as if they were dividing their commission 
with Henderson or with defendant. The plaintiffs were to pay 
no commission to their agents. The local usage would appear 
to he that the vendor always pays the commission to his agent, 
and that agent sometimes divides it with the agent for tin- pur 
chaser, and that was the arrangement in this case, to which de
fendant assented. The fact appears to he that Henderson got 
one-third of the commission, and Harrison and his partner 
Lamonde, the balance.

It follows that, in my opinion, the appeal should he allowed

"**■'*■ Irving, J.A. ;—1 would dismiss this appeal, for the r- -isons 
given by the learned trial Judge.

(dissenting)

Oslllher. J.A.

Martin, J.A. (dissenting) would allow the appeal.

Gaijjher, J.A. would dismiss the appeal.

Mri'hinipa, J.a. McPhilliiw, J.A. :—The appeal is from the judgin' lit o:
Clement, J.. Fry v. Yates, 12 D.L.It. 418, in this action, being
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one brought by the plaintiffs (the respondents) against the de- B. c.
fendant (the appellant) for the recovery of a secret profit or <• \
commission which the defendant, being the agent for the plain- lffU 
tiffs, made in respect of the purchase hv the defendant and sale |.KY 
to the plaintiffs, his principals, of a certain parcel of land in yVTfs
Vancouver district. ----- -

The judgment of the learned trial Judge is in the following M , A 

language :—

I tiiid in a fact that the defendant agreed to act a* agent for the plain- 
tilt- in ascertaining the lowest price at which the property in «mention 
coul<l In- bought from the then owner* ami agreed in effect to afford them 
an opportunity to huy at hiicIi lowest price. I further find that lie de
ceit ed the plaintiff* in this re*peet and upon the reprc*ontation (false 
in fuel i that .*UO per finit wa* *uch lowest price induced them to pay that 
prii-e in-lead of per foot which wa* in fact the price the then owner* 
were willing to accept.

lin the*»* fact* it *eem* to me that Hutchinson v. t'lrmiiifi 40
tun <1 II. 134, i* authority for the propo*ition that the plaintiff*' claim 
to recover the extra *1.') per ft. from the defendant i* well founded 
“either on the ground of agency or of deceit : " /or Idington, .1.. at 13(1.

There will Ik- judgment therefore for the plaintiff* for #7.211.23 with

It will lie observed that the learned trial Judge has made the 
express finding of fact that that defendant was the agent of the 
plaintiffs in the transaction which was ultimately carried ont by 
the plaintiffs acquiring the land, the title to which was. at the 
time of the negotiations, vested in Edgar Bieiicmann, of 
Croydon. England, and Charles Biencmann of the city of Van
couver. British Columbia, the defendant obtaining from the 
Biem-manns agreements for sale of tin- laml to himself under 
date of March 21, 1!H2, and entered into an agreement for sale 
with the plaintiffs under tin* same date of tin- same land, the 
purchase price the defendant bought at being $.'{11,556.20 and the 
prim- at which the defendant sohl being $4J,267.5(1, the differ 
rii'-e. $7.211.25, being the amount for which tin- learned trial 
•bulge entered judgment in favour of the plaintiffs and against 
the defendant.

I pon tin- evidence as adduced at the trial it cannot he said 
that it is clear beyond all contradiction that tin- defendant was 
the agent of the plaintiffs, yet with all deference to the very
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forcible argument of Mr. Deacon, counsel for the appellant. I 
cannot come to the conclusion that the learned trial Judin- I uni 
not evidence before him upon which lie could reasonably hold 

that the relationship of principal and agent existed, and \\In-n 
1 weigh matters, and consider that the learned trial Judge Iwnl 
the opportunity we have not of seeing the demeanour of tin wit
nesses, and further in view of the fact that it cannot I*, v i . 
cessfully contended that the defendant was a witness who uld 
be said to be candid or frank, but at the trial exhibited hiius. If. 
as lie did throughout the negotiations, as one who was unwi ling 
to make a full and complete disclosure of all that took pin <. | 
am the more convinced that the learned trial Judge arriv i at 
the correct conclusion upon the facts. We find it stated in How- 

stead on Agency, 5th ed., 3, that,

An agent ii h perimii having express or implied authority to ivi .wit 

or net on In-half of another person who is called his principal.
(l>) to do some act in the ordinary course of his trade, prof* - - n nr 

husiiiess as an agent, on Is-half of his principal ; v.g., where a -• n,i, 

factor or broker is employed as such.

Custom and usage no doubt has a great deal to do will; tin- 
establishment of the relationship of the parties in transa nous 
relating to the buying and selling of real estate, especially w lien- 
tile market is active and the land is being everywhere sought 
after. In the present case the defendant was undoubted l> en
deavouring to purchase for re-sale the land, but was operating 
on a “shoe-string” which in effect meant that he was without 
the money to carry it through, except that lie was enabled be
forehand to have a purchaser ready, willing and able to buy. 
The defendant under cross-examination, at p. 1 til* of the Appeal 
Book, states that it was a common practice. Now to accon plisli 
his ends, the defendant was not content to earn money on com
mission upon the transaction, but was desirous of increasn g his 
profits by the receipt of an increased price, and his energies were 
devoted to procuring a purchaser for himself at a giw ly in
creased price, and to do this so conducted himself tow., is tin* 
plaintiffs as to lead them to believe that he, acting in their be
half, would ensure the acquirement of the land at the i « as 
stated by the plaintiff Laselle at p. 100 of the Appeal Book:
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Of course we were buying it »t what we supposed wan the bottom prive, B. C. 
that if what Mr. Yates told us was the lowest price. ^

This “bottom price” was, as tin* evidence shews, the lowest I'*1* 
prive that the owners would sell for, and < was had fhy

hv cable with the one owner living in England to arrive at the vXTI< 
uriii and unquestionably the defendant represented to the -----
1 . Mvl'liillit*.

plaintiffs that the lowest price was *90 per toot, when in truth 
ami in fact it was $75 per foot.

That the agreement for sale was to be from the defendant to 
the plaintiffs in my opinion does not affect the situation of 
matters, as undoubtedly it was assumed that it would be tin- 
must convenient way to carry out the transaction, the defend
ant Yates was to be a mere conduit pipe in this regard—although 
unquestionably it was a part of the design of the defendant,
Yates, whereby he expected to reap the advantage of the in
creased price, but this proceeding cannot be countenanced by 
tin Court to establish as a real transaction that which was un
real, and effected by the fraudulent misrepresentation of the 
defendant.

The defendant apparently was not satisfied to earn a reason
able commission, but was willing to so comport himself as to lead 
the plaintiffs into the belief that acting for them lie would pro
cure the land at the lowest possible figure from the owners, yet 
n g.irdlcss of the duty he owed to the plaintiffs his attempt Is to 
justify himself by claiming that the plaintiffs are purchasers 
from him and that lie owed them no duty, although without 
tli.' plaintiffs the transaction, even to the extent of giving to 
the defendant a reasonable commission, would have been im
possible of being carried out.

What was the defendant’s position with regard to the owners 
of the land as to what would be coming to him, the transaction 
being completed? This is best evidenced by the letter of March 
-1. 1912, ('. 11. Bicncmann to the defendant Yates—it is in the 
following terms—

Exhibit No. 5.
Vancouver, B.C., March 21. 1012. F. It. Yates. Esq., City. On behalf 

of no-elf iiml my co-owner, Edgar Bicncmann. I beg to say that we will 
*h"W you the usual agent's commission in the form of a discount on the

10883581
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B. C. amount of purchase price to he paid by you for loti* «IH and It!». sulslix i,imi 
^ D.L. 258 and 32», New Westminster district. In addition to such commis 

sion, you arc to be entitled to retain any profit you may make on the
___ sale you are making of the said property. ('. II. Bikxkman.n.
Fry ...
v. It is apparent that in this ease the owners were paying the

ijVtes. commission, and custom and usage has now to a great extent
McPhinipe. j.a. established this, that is that the person getting the purchase 

price pays the commission, the agent very often really acting 
for both parties, and this may he allowable where there is no 
conflict of duty. In Robinson v. Mollrtt (1874), L.U. 7 II I, 
at p. 816, Mr. Justice Mellor, said:—

It is Haiti by Willca, in his judgment in the Court of Common I'Iims 
(Law Hep. 5 ('.I'. 65")), that “it is an axiom of the law of principal and 
agent that a broker employed to sell cannot himself lifetime the buyer, 
nor can a broker employed to buy become himself the seller without di- 
tinet notice to the principal so that the latter may object if he think 
proper, a different rule would give the broker an interest against his duty." 
I agree with this and think that although a custom of trade may emit ml 
the mode of performance of a contract it cannot change its intrin-iv 
character.

The Lord Chancellor (Lord Cairns). Lord Ilatherley. and 
Lord O’Hagan, agreed with the opinion of Mr. Justice Mellor, 
p. 838.

It is apparent in the present case that the owners were will
ing that the defendant should have the usual agent's commis
sion in the form of a discount on the purchase price, and any 
profit on a re-sale.

It cannot lie contended that the defendant owed no duty to 
tile plaint ill's because of tin* fact that he was not receiviim any 
commission from the plaintiffs, that would lie a question of law. 
Apparently there was no agreement upon the matter in this con
nection, though 1 would quote the language of my brother 
Irving in delivering the judgment of this Court in ('anotliaii 
Finaiuicrs, Ltd. v. Hong lVo (1912), 1 D.L.R. 38 at 4". 17 
B.C.R. 8 at 10:—

In Intln-irn v. Itamnry «f Co., [1903] 2 K.ll. 635, l^ird Alverstniu- hits 
the mill on the head at p. 638: “A principal is entitled to an lume-t agent 
and it is only the honest agent who is entitled to any commission."

The offer cabled by (’has. Bienemann to his brother Kdgar 
was at the instance of the defendant, and the only purchasers in
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view at th<* time for the land were the plaint ill's, and what was B. C.
the defendant’s duty at this time? —It was most eertaintl.v the <-, y
acquirement of the land at the lowest obtainable price, the plain- 1M4
tills to heeome the purchasers thereof, and the defendant was |.RV
wholly disentitled to become the real purchaser of the land v/TKS
against the duty he had undertaken, as in becoming the <h facto —-
purchaser lie really became such purchaser as trustee for the 
plaintiffs, and in my opinion upon the facts the Court would 
In- so entitled to decree.

Williams on Vendors and Purchasers, 2nd cd. ( 1911 ), vol.
2, p. 991 :—

Tin- rules governing the ease of a trustee for Male or pun-haw are 
equally applicable in every instance in which a person exercising an nuth- 
urin to sell or purchase stamls in a fiduciary relation to the person l>\ or 
mi whose liehnlf the authority was conferred although the former may not 
Is- a trustee under a formally constituted trust. Thus an agent employed 
to sell or purchase land such as an auctioneer, an estate agent, or a 
solicitor, cannot liny the principal's land from himself for his own Use or 
purchase his own land from himself for the principal.

In Oliver v. i'ourt (1820), 8 Price 127, 173, 22 R.R 720, the 
Lord Chief Baron at p. 101 said :—

I mu clearly of opinion that an auctioneer while his employment con
tinues cannot purchase the estate which lie is engaged to sell: and that 
opinion is founded on the well-known and established rule of equity that 
persons who are in any way investis! with a trust or an employment to 
In- performed by them, to the advantage of their cestui #/i#c trust or prin
cipal are priiiid (uric virtually disqualified from placing themselves in a 
situation incompatible with the honest discharge of their duty.

Applying the rule to the present case the defendant was to 
get the land from the owners for the plaintiffs at the lowest 
price, could he in the honest discharge of his duty proceed to 
purchase the land for himself and thereafter claim and retain an 
increased price, a price not paid to the owners, hut an increased 
price payable to and received hv him on his own account?

It would seem to me that the contention of the defendant 
is absolutely untenable. Pursuing the law upon the subject with 
the attendant facts the defendant’s duty was plain, he was to 
obtain the land for the plaintiffs at the best ' price, and 
in this case it was understood that the agreement for sale would 
I»»- from the defendant to the plaintiffs, but this was understood

3126
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to In* a mere matter of convenient procedure, it would not ;i nit 
of the defendant buying the land for himself and by i. son 
thereof achieving a position unaffected by the relationship • \i.-t- 
ing brtween the plaintiffs and defendant, the defendant nld 
not in this way honestly discharge his duty. It must, then f nv. 

be said that the purchase made by the defendant of tie m,| 

was a purchase by and on behalf of the plaintiffs and that tin 
defendant only became the purchaser thereof as trustee for the 
plaintiffs. To admit of the contention of the defendant - r 
feeding would in fact offend against the rule quoted h\ Mr. 
Justice Mel lor in l{nbinson v. MtAlett (1874), L.R. 7 K. a. I r. 
App. 802 from the judgment of Willes, J. :

Nor can a broker vinployvil to buy become himself the seller v 
distinct notice to the principal ho that the latter may object if In ,mk 
proper. A different rule would give the broker an interest agaii 
duty.

In the present case there was nothing to apprise the p>.tin- 
tiffs of any breach of duty of the defendant in getting tit in 
himself, as that was understood, but only as a matter of com* n 
cnee in conveyancing or some reason of the owners or the d< n-l 
ant which the plaintiffs evidently did not seem to consider tie-y 
were bound to enquire into, but this did not admit of tie de
fendant expanding a title affected with a trust into a title 
denuded of that trust, there is no such magic in the document. 

As o matter of law the purchase of the defendant is the plain
tiffs’ purchase, to hold otherwise would be to admit of the 
broker employed to buy becoming himself the seller, and at un 
increased price, and to admit of his purchasing his own iml 
from himself for his principals.

It is apparent that when the facts were known that tlu* 
owners had in fact sold at $75 per foot not at $90 the plan :ill's 

objected and objected strenuously, and subsequent pay uta 
were made under protest, and this action was brought within 
two months of notification being received that the documn t> of 
title were open to inspection, namely within two months from 
Messrs. Deacon, Deacon & Wilson’s letter, the solicitors ' »r the 
defendant, to Messrs. Ellis, Brown & Creagh, the solicitors for 
the plaintiffs, being so advised under date of April 24. 19! 2. ;is
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it u.is only aft«*r tin* inspection ot‘ the documents that the true 
hecamc known to the plaintiffs, and the evidence discloses 

that the d* fendant was at once apprised of the position taken by 
th,. plaintiffs.—that they would not consent to the defendant 
retaining the increased price. I cannot consider upon the fact 
that the plaintiffs on account of anything that they have done 
are in any way precluded from bringing this action or that there 
has been any unwarranted delay.

Now as to the rights of the plaintiffs in this action—in my 
opinion, the plaintiffs are entitled to have the judgment of tin* 
learned trial Judge affirmed upon the rules obtaining both at 
law and in equity. Williams on Vendor and Purchaser, 2nd 
e<l„ vol. 1. p. HI Hi, treats of the question of the two alternatives 
at common law. where there has been fraudulent representation 
or deceit, that is the party misled may avoid the contract or

B. C.

<. A. 
1914
Fry

MrlMiülii*. J.A.

Hr might iiHirin tin* contract ami tiring an action of deceit to recover any 
daiiiuges caused by the fraudulent misstatement : lh posit awl th in ral 
I I. \ssiiniwi- i'o. v. .1 ynrmifih, li K. A It. 7*» 1 : i ta Ins \. Tun/Hawl. L.II. - 
11.1 i'louiih v. I. mu I on awl Xml It Urslmi It. f*o„ I ..It. 7 Kx. li*» ;
Reiijiimin on Sale. 2nd ed.. .'I.'ltl. .'112. tlôtl.

Williams, at 812, treating of the equity rule has this to say :—
A |,ci .on induced by fraud to make a contract for the wale of land had 

then.fore the like election in equity aw lie had at law : that iw lie might 
either rewind the contract, or lie might allirm it and claim to have the 
r,*|ii.«imatioii made good: Itairliim v. Wickham. .'I lie <!. & J. 304, .*114. 
SIS. 321. .'122.

The learned trial Judge has relied upon H uichttwnt v. Flntt- 
in<i IHHH). 4(1 Can. S.C.lt. 134, as being an authority to suggest 
the judgment given by him, and particularly calls attention 
to what was said by the Honourable Mr. Justice Idington at p. 
ldti. The effect of that decision is undoubtedly that an agent 
cannot make any secret profits out of any transaction in which 
he is acting as agent.

In my opinion what was said by the Honourable Mr. Justice 
Duff at pp. 137, 138, is peculiarly apposite to the present case:—

I think this appeal should lie dismissed. In the transaction relating to 
lot 7:1!» the defendant appears in fact to have made the purchase after lie 
had arn-pted employment ns the plaintiffs agent for tin* purchase of 
that property. Under his arrangement with the plaintiff tin* defendant
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wh* unquestionably entitled to bargain with the vendor* for and to i. ,.jve 
from them a commisHion on any sale effected through his agency ; ai |,a,| 
lie in this ease made mucIi a luirgain. it may In- assumed that tli. 
demanded hv the vendors would have Imm-ii correspondingly ineiea- in
stead. however, of taking this straightforward eourse the defeinlant— 
the learned Judge a|i|»ears with quite suflieient warrant front tin - un
to have found—resorted to the subterfuge of a clandestine purcha- the 
name of another in order to procure a profit out of the plaint ill' |.i..tit
ostensibly paid to the sham purchaser. Imt really passing into tin i.-mi
lt ill's own pocket. Ily this tortuous course the defendant made him.. If as 
the plaintiff's agent accountable for the whole of the excess of tin- |-u !ia*> 
money paid hy the plaintiff over that actually received by the vend-u ami 
clearly. I think, without the right to make any deduction as for eonm 
—for under the terms of his agency lie was to hsik for hi* mum -«i-.n 
to the vendor.

In tile present case the purchase was not made in lie nmne 

of another, but deception was practised on the plaintiffs ai -i the 
plaintiffs were led to believe that the owners would s. II for 

nothing less than $!H) per foot, and that it was the unalt< i;ilde 

decision of the owners, when in truth and in fact the owners 

were only getting $70 per foot, the excess, $15 per foot, not 

being paid to the owners “but merely passing into the dif.-ml- 
ant’s own pocket.”

In my opinion nothing more can lie reasonably said, it fol

lows that the appeal should be dismissed.
Appeal dixnti'ud

HUDSON v. CANADIAN PHOENIX.

Manitoba Kimfs Bench, Mathers, VJ.K.H. April 20. 1911

1. Ykxik (IMA—10)—('h a mû:—Condition» on obaxtixu—M.xmhiba 
PRACTICE,

Where the plaint iff has *ui-d in the judicial district in v !i tin- 
cause of action arose, a suflieient preponderance of conveiiicii <- not 
made out to change the venue to another district hy ehewing wit 
nesses to which the latter venue would In- more convenient a gaim-t 
the plaintiff's three witnesses located at the city where the v n- wa* 
originally placed.

Appeal from the referee’s order changing the venu» from 
Winnipeg to Brandon.

The appeal was allowed, and the original venue rest "red. 

A. (1. Kemp, for the plaintiff.
II. E. Swift, for the defendant.
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Matiiers, C.J.K.H. :—Appeal from order of the referee 
changing venue to Brandon.

Apparently the referee was satisfied that the cause of action 
arose in the Eastern Judicial District, notwithstanding the affi
davit uf the defendant’s manager that lie was advised and foe- 
licvi-d that it arose in the Western Judicial District. He made 
tin niiler ' " from under the rule permitting a change of 
miiiii and not because the plaintiff' should have commenced his 
action in the Western Judicial District. The material shews five 
possible witnesses at Brandon and three possible witnesses at 
Winnipeg. That does not shew such a preponderance of con
venience in favour of Brandon as to override the plaintiff’s 
prima fade right to sue where the cause of action arose, and par
ticularly in view of the fact that there arc daily sittings of the 
Court at Winnipeg and only quarterly sittings at Brandon.

The appeal is allowed, the order of the referee rescinded, and 
the motion to change the place of trial dismissed with costs in 
the cause to the plaintiff in any event.

Appeal allowed.

LISET v. B.C. LUMBER CO.

Uni 'h I'olumbia Court of Appro!, M action" hi. ('.•/. I.. Ini no. Martin. 
llallilier, and Mcl’hilliph, . April 7. Ill 14.

I Master ami servant (III A—hii—Dity to adopt proper hii.es— 
Common law i.iaiui.ity—“Defective system"; its tests.

Ill tin- erection of n concrete construction where the forms or skele
ton walls have continually to Is* heighteiieil as the work progresses 
ami a gangway of Imanls ami scantling is laiil across the skeleton 
wall* to permit the concrete to Is- wheeled to the forms and dumped, 
tlie work so performed is not part of a “system," hut is something 
that of necessity must Is- left to the care of a foreman and workmen, 
a ml the master’s common law liability is satisfied on supplying the 
nviTssary materials, resources, and competent workmen to do it.

Wilson v. Menu. L.ll. I II. L. Ne. Hgtt applied : Wonoh Uillmrn Con- 
y iion Co. v. Slater, 15 D.L.R. 4N4. Itl D.L.R. 225. 48 Van. N.C.K. WW, 
distinguished.]

Aitkai. from the decision of Macdonald, J., in favour of the
plaint ill' in a common law action for damages for injuries.

The appeal was allowed, Irving and McPiiillips, JJ.A., dis-
tenting.

MAN.

k. n
IUI4

IlfDHON

Can am an

B C.

V. A.
IUI 4

Statement

21»—17 u.L.i.
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S. S. Taylor, K.C.. for the defendant, appellant.
A’. A. Linas, for the plaintiff, respondent.

Macdonald, C.J.A. :—There is no dispute concerninv 
facts of this case, and it is conceded that it cannot hi* <|. i.-,]
liy reference either to the Employers’ Liability Act or 1<> 
Workmen’s Compensation Act, for the reason that it is . 
time in respect to these Acts. The defendant’s common law 
liability only is in question now.

The defendants were erecting a mill, including a cir« ihir 
refuse burner, the walls of which were being construeti d nf 
concrete. The burner had a diameter of 25 feet and the w ills 
a thickness of f> feet. Forms or skeleton walls of planks w.-iv 
erected and between these the concrete was dumped so that 
on removal of the planks the solid concrete wall would r< mi. 
These forms had to he heightened from time to time as the work 
progressed. Across the forms or skeleton walls were placed _ x 4 
scantling, and on these planks were laid, making a gaugu of 
about 2 feet in width in the centre between the skeleton walls. 

The concrete was wheeled in harrows up an incline bridg m l 
along this gangway, and their contents dumped into the cavity 

beneath. At the time of the injuries for which the plaintiff 
claims damages, the skeleton walls had reached a height m il 
feet from the ground. They had been raised at least on<-. or 
twice before the day in question. The work on the burner had 
been in progress for about three days at that time. The p. mi- 
tiff was employed on this gangway cleaning out the wl> •el- 

harrows and adjusting the concrete in the form with a p-m or 
tamping stick. The negligence complained of was in not nail
ing the planks to the cross-pieces; one of the planks had 1 n 
forced out of position by the wheelbarrows, and had lost its 
hold upon the cross-piece, and the plaintiff inadvertently step

ping upon it, was thrown down and injured. In the construc
tion of similar concrete work in other parts of the mill tin- 

scaffolding which corresponded to the gangway in question had 
been properly nailed. The construction and raising of the forms 
from time to time was entrusted to a competent foreman mid 
competent workmen. This, I think, is the result of the admis-
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sinus of plaintiff’s counsel at the conclusion of the evidence at 
tin* trial.

I think it may also he inferred from the whole case that these 
nii’ii were supplied by defendants with suitable materials and 
appliances with which to do the work properly. The gangway 
was a temporary structure which. 1 take it, had to be removed 
each time the walls were raised in height and then replaced. 
This apparently would occur within short intervals, if not from 
day to day.

ITiless the employers fan incorporated company) were in 
duty bound to do more than put the work in competent hands 
and supply the necessary materials and resources to do it. so 
that if carefully done the gangway should lie a safe place for the 
plaintiff and other employees to work upon, then the judgment 
for the plaintiff cannot lie sustained. The contention of re
spondents' counsel is that the gangway was part of a system. 
In fact, he grounded his case entirely upon that. In my opinion 
it was not part of a system. It was something that appellants 
must of necessity have left to the care of their foreman and 
workmen. I think it was even less a part of a system than was 
the platform in Wilson v. Mirry, L.K. 1 II.L. Sc. 326. The case 
I think is distinguishable from Ainslii v. McDoiifjall ( 1909), 42 
Can. S.C.R. 420; Brooks v. Fakk<ma (1911). 44 Can. 8.C.R. 412, 
and other cases of that character? It is more akin to llosking v. 
Li Uni 1903), 34 Can. S.C.IL 244. In any case it seems to lie 
so completely covered by Wilson v. Mirry, supra, that I am 
impelled to the conclusion that the appeal must be allowed and 
the action dismissed with costs.

In the result it becomes unnecessary to deal with the ques
tion of plaintiff’s voluntary assumption of the risk, which also 
was raised in the appeal.

B C.

(’. A. 
1014

n. c.
Lvmbeb Co.

Macdonild,

Ikying, 3.A. (dissenting) :—I would dismiss this appeal on imng. j.a. 

the authority of the Fakknna case, | Brooks v. Fnkknnu, 44 Can.
S.C.IL 4121. There is evidence here from which it may he in
ferred that there was neglect of duty to properly adjust the 
hoards along which the plaintiff was expected to wheel his 
wheeIharrow. This is neglect which to my mind would lie the
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fault of a fellow-servant, and therefore a defence in a eon,mon 
law action (as this is), and can, according to the Fakknun ./>. 
he regarded as a faulty system. As to the contention that ill, 
plaintiff was volais, 1 certainly would have drawn tin- tm- 
cnce that he was, hut the .Judge thought he was not, an ,t |N 
not advisable for a .Judge in appeal to upset an inference uwu 
hy a trial Judge, when there is evidence to support his fit liny. 
Resides, the doctrine of volais has almost reached tin- vanishing 
point.

Martin, j.a. Martin, J.A. :—This appeal 1 think should be allowt ■•:. tin- 
judgment on the facts can only he supported on the ■_ iiml 
that the defendant had not provided a safe place for tin- : n 
tiff to work in. It is not a case of system. But the authorities 
cited in favour of the respondent, ending with Waiitih Mil- 
burn Co., v. Slater, 15 D.L.R. 484, 48 ('an. 8.C.R. 609. not 
apply to the facts of this case which is one of the alteration in a 
runway or staging at frequent intervals, as the wall ros« day 
by day it may he safe to-day and unsafe to-morrow. \s a 
matter of fact when the work of constructing the wall was 
begun it was reasonably safe, 1'or the runway would be upon or 
close to the ground, but as the wall rose and the staging with 
it, it gradually became so high that the precaution of nailing the 
planks should have been taken by the foreman in charg< and 
an action could have been maintained under the Employers' 
Liability Act if it had been brought in time.

r.aiiiher,j.a. Gai.liher, J.A. :—The work in which the plaintiff w is en
gaged at the time of the accident was in connection w the 
erection of a cement burner some 20 feet in diameter ami \liieh 
at that time had reached a height of about 14 feet fr<> n the 
ground. His duty on the day in question was lovellin the 
cement after it was poured into the forms from wheelbarrows, 
and in order to do this was obliged to stand on planks laid on 
2x4 pieces on top of the forms. The burner was circular in 
shape, and the planks instead of being cut on the bias, is to
come together and conform to this shape, were crossed ....- on
top of the other and were not nailed, and one of these planks

B. C.

A.
11114

RC.
T.imhfr Co.

Irving, J.A. 
(dissenting)
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upon which tin* plaintiff stepped having been shifted by tin* B C 
wheeling of the heavy barrows full of cement tipped, and the ( \ 
plaintiff fell and was injured. 191*

No testimony was given one way or the other as to the com- Lisi r
peteiice of the foreman in charge of the work or the erection of ]{r-. 
tin.'I1 runways, but counsel for the plaintiff said he did not Lvmbkr(o. 
question the competence of the foreman except in so far as oainiier.j.a. 
the nature of the structure shewed.

Tin- method adopted was in my view grossly negligent, so 
much so that had the general competence of the foreman been 
(pi nioned, I would have been inclined to bold that t argued 
incompetence; however, the admissions of plaintiff’s counsel do 
not warrant me in going beyond classing it as negligence.

In this view with some reluctance 1 am unable to distinguish 
it from Wilson v. Mrrry, L.R. 1 H.L. Sc. 32b.

The appeal must be allowed.

.Mi I’iiii.mps, .J.A. (dissenting) : This appeal is one brought Md*hiWp.<j a
1 * (dlMvuting)

by tin- defendant company from the judgment of the Honour
able Mr. Justice Macdonald in a common law action for negli
gence, tried by the learned Judge without a jury, judgment 
being entered for $2,501) in favour of the plaintiff, respondent.

The plaintiff was seriously and permanently injured (break
ing his right leg, an impacted fracture of the neck of the femur, 
and leaving it permanently shorter by an inch and a half) 
by falling from a staging consisting of loose planks placed upon 
the top of the form or false work used in the construction of a 
large burner, to be used at the saw mills of the defendant com
pany the burner was being constructed of concrete and the 
plaintiff was at times wheeling barrows of the mixed concrete 
up the runway, and along the planks, to the top and dumping 
it between the false work where required and at other times 
emptying or scraping out the barrows and smoothing or level
ling the mixed concrete down, after it was dumped by other 
employees. At the time of the accident the plaintiff was. pur
suant to instructions given him, scraping out the harrows and 
smoothing and levelling down the concrete, and about the last 
of tin- concrete had been deposited to complete the final course
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which could go on with tin* false work already constn.-h-il. 
It would appear that up the slanting runway the planks utTi
na i led, hut those upon the top of the false work were not and 
the planks were overlapped over which the harrows had to In- 
wheeled, and tin- workmen were standing and working on tins.- 
planks which, not being nailed, under the influence of tin ght 
brought upon them b.v the wheeling and other strain from time 
to time, were liable to get out of position, which event did 
happen, precipitating the plaintiff to the ground below Tin- 
form or false work, the slanting runway and tin- loose pi.-inks 
on top were built to a height of about six feet from the ground 
about a week before the accident, and the plaintiff had been 
working about a week before the accident took place. A super- 
intendent and foreman were in charge and were about tin- 
place and saw the work going on and were at times upon tin- 
staging during the progress of the work. An excavation had 
been made inside the form or falsi- work, i.e., the- interior of tin- 
circular form or false work and the depth to the inside trniu 
the top was fourteen feet to the outside six feet.

Previous to the form or false work being contracted fur tin- 
burner a machine house had been constructed of concrete at 
the same place, and the planks were during its constrm-tion 
nailed down. The planks in the form or false work uvn- of 
course nailed and the planks upon the runway slant in up to 
the top of the form or false work for the burner were nailed, 
but the others which circled round were not nailed. The plain
tiff in doing the work he was engaged upon had to stand upon 
and pass over these planks which were left unnailed ami step- 
ping upon one of the planks it tipped up, as he explains ami 
he fell to the ground. It is perhaps somewhat explanatory of 
matters to quote some of the questions put to the plaint" by 
counsel for the defendant company and the answers made 
thereto by the plaintiff, it is to be noted that the plaint is a 
Scandinavian and was examined through an interpreter

Olnv Li net (tin- plaintiff), cross-examination at pp. 45, 40. App- llm*. 
Mr. Stockton of counsel for the defendant company.
Q. You knew that the planks would tip. they would he apt 1 'i|‘ if

you stepped on them? A. No, lie says if lie had known that In- "--uhl
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luix,' watched himnelf l*«*tt«*r: hut it happened sometimes that the fellow- 
-a .rhfi- would fall down with the wlieelburrmv.

1/, stock Inn :—We will see w hat he says on discovery on tliat as well, 
ii \ mi knew von had to he careful when you were on those planks,

; In't von? A. Yes. he was always careful lie says, 
ii. You knew that if you were not careful you were apt to tip the 

plank- and you were apt to go over, isn't that right? A. Yes. he says one 
l,;ll| t<> watch them and see that they laid in their original positions or else 
,i„.\ would Is- liable to tip or slip oil".

ii \ml vou knew that you had to watch them and had to he careful 
iImt right? A. It was not his job he says to watch these planks, 

n Did you know that you had to he careful when you were walking 
i||,,*i> planks? A. Yes. lie knew lie had to be careful.
11 You knew that it was dangerous work, working up there with 

1I1..M' planks that way didn't you. Mr. Liset. What does lie say? A. \ es, 
l„. ,a\s. hut lie was very busy emptying out. scraping out the wheel
barrow- as they came along with him and it was not his job. su he would 
forget it. it was not his job to do it.

(,i. You knew it was dangerous working up there on the -calfold though? 
A. Yes. I saw it was not very safe and I tried to look out for it.

Q. You knew it was not------
Tilk cm ht:—Finish your answer. You saw it was not very safe and 

wnat. A. lie saw it was not very safe and tried to look out for himself as 
best lie collbl.

Mr. Stockton:—(j. You recognized it was a dangerous place to work 
wlien Mai started to work on that, didn't you? A. lie thought it was not 
ven dangerous because it was not very high.

(,i. Hut you knew there was a chance of those hoards tipping, isn't that 
right : A. He says he didn't think anything about that. He thought it 
was the foreman's nisiness to watch out for the scaffold and none of 
his.

B C.

( . A. 
11*14

B I
1.1 wui it ( o.

MrlMlill'pH. J X 
(dissenting)

The learned trial Judge, in his findings of fact, held that the 
defendant company was guilty of negligence, and that the negli
gence was not that of a fellow-servant, hut negligence imput
able to the defendant company, being a ease of defective in- 

und construction without proper precautions to pro
vide a lit and proper place for the plaintiff to work, that the 
plaintiff had not consented to undertake the risk, and a defective

1 suppose it may well be said that negligence in law receives 
more careful attention and is oftener up for consideration by 
the Courts than perhaps any other branch of the law, yet with 
nil tin investigation we have had, great uncertainty exists, and 
it must be said, always will exist, consequent upon the varying

0613
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conditions and situations in which persons may 1m* placed m.l 
in the relationship of masters and servants, the relative 
and responsibilities which the law imposes are sometimes 
difficult of ascertainment. For a short and terse stat. nt 
and an accepted one of what constitutes “negligence” V 1rs, 
J., said in Vaughan v. 7'he Ta/f Vale li. Co. ( 1860), 2d 1 .1 
Ex. 247 at 248 :—

The definition of “negligence" i* the absence of care more or les* 
ing to the circumstances.

In the present case, no doubt, the plaintiff was aware tli the 
planks were loose, and that there was danger, but does that pr
elude his right of recovery ! I think not. Lord Wats in
Smith v. Baker, | 1891 ] A.C. .‘125 at 355 said :—

'The maxim as now used generally inijHirts that the workm | 
either expressly or by implication agreed to take upon himself tli 
attendant upon the particular work which he was engaged to perfoi .ml 
from which he has suffered injury. The question which ha* m< 
quently to Is* considered is not whether lie voluntarily and rashly • » i
himself to injury, hut whether he agreed that if the injury shoul.i f.ill
him the risk was to lie his and not his master’s. When as is von mh
the case his acceptance or non-acceptance of the risk is left to it i
tion, the workman cannot reasonably In- held to have undertaken un
less lie knew of its existence and appreciated or had the means of pre- 
via ting its danger, lint assuming that he did so, I am unable to •■•.le 
to the suggestion that the mere fact of his continuing at wm kith 
such knowledge and appreciation will in every case necessarily im In- 
acceptance. Whether it will have effect or not depends in my opini a
considerable extent upon the nature of the risk, and the workman n
licet ion with it as well as upon other considerations which mu- \ in 
according to the circumstances of each case.

In Waugh-MUburn Construction Co. v. Slater (1914 11
D.L.H. 484. 48 Can. 8.C.R. 609, it was held that tin- .1- nee 
that the accident occurred through the fault of a fellow - nut 
was not available, and the default to take measures to « -un- 
the safety of the employee was personal negligence on tli- part 
of the company.

The Chief Justice (Rt. Hon. Sir Charles Fitzpatrick), - M. 
said :—

The failure on the part of the ap|>ellants to provide a hole itli 
cient depth, ns found by the jury, to plant the poles firmly ami i-
negligence for the consequence* of which tlm employers are a- rly

B. C.

C. A. 
1914

B. < .
Lumber Co.

MrPhillips. J V 
(dissi'iitlngl
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ri*«|iHii»ihli* ne if they had supplied tln-ir servants with defective posts or 
, i,\e apparatus of any kind.

In tin- case at tin* inception of tilings when the first
work on the construction of the burner is entered upon the 
plunks are laid and left unnailed, it is not a ease of the staging 
liriiig at first properly constructed with materials at hand and 
competent servants charged with the duty to see to its being 
kept in proper condition.

Idiugton, J., in the Slater ease, supra, at 617. said:—

B.C
A.

1914

n. <.
Lvmiikk ( n. 

Mcl’lnllip*. I A
(<ll*SPIltilH!l

I In' undertaking of a dangerous work without udequate mean* of avert- 
iml* 1 in' consequences of such dangers as attendant upon its execution, ami 
protecting therefrom those engaged therein, is negligence.

Ditlf. J.. at 621. said:—
Tin1 jury found the defendants guilty of negligence in two respects: in 

failing to set the poles sufficiently deep, and in failing to till the post 
hull'' with sufficiently rigid material. I think this involves a finding that 
there was negligence in these respects and that negligence i* imputable 
t" the defendants personally.

Anglin. •!., at 62-‘l, said:—•
The defendants owed to the plaintiffs husband the duty of furnishing 

him with a reasonably safe place in which to work, of seeing that the 
p"l' which he was required to ascend was securely placed. Notwith
standing tin- shallowness of the hole, it is claimed that the pole would 
nut ive fallen if sufficiently rigid tilling had been used. The jury has 
f"im l that the defendants were at fault, in regard to the tilling. The 
circumstances disclose a ease of dangerous employment imposing upon 
*l"‘ détendants, as masters, the duty to him* that proper precaution* were 
tiikni !" ensure their employee's safety.

In Itrooks-Scanlon O’llricn ('a. v. Fakkrma (1911), 44 Can. 
Sr.lt. 412, at 417, Duff, J., said:—

V- t" the first point, the employer is responsible according to the 
vicu i the majority of the Judges in Miutlir Miuinii «(• Itailirmi <'«>. \. 
V- />"i/i/it/Z. 42 Can. S.C.R. 4*2(1, for the installation of a system of work 
«lu ' needlessly exposes his workmen to risk of injury.

In the present east* in my opinion there is the clearest evi- 
•li i" r that there was a defective system which renders the dv- 
iVifl.int company liable. In Wibst'r v. Fairy (1894). 21 Can. 
s i l; .iSO, it was held that a master is responsible to his vvork- 
n,v|i ,ur personal injuries occasioned by a defective system 
"l h nig machinery as well as for injuries caused by a defect in
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tin* machinery itself «ml that at common law a workman ,is 
not pm* ludvd from obtaining compensation for injure - i, 
ceived by reason of defeetive machinery or a defective s\M.m 
of using the same by reason of bis failure to give notice ’ tin 
employer of such defect.

Sir Henry Strong. (\d., then Strong. #!.. said, at 5s« n- 
ferring to the judgment of Lord Watson in Smith \. /•' -,

Ami nt page .1.I .uni Wat mm |Miintv«| mit that at coinin' ,m 
nutic«* tu tin- employer of tin* unsafe state or the unsafe working m 
aiKi'ii nr a|i|iaratus was imt required. ami that he was Isniml at In <nl 
tu make priqier provision in these res|»evls. hut that tin* Kni| 
Liability Act luul in this res|H*et altered the law in favour of the en 
hy rei|iiiring that the workmen shmihl give informathhi of the d.n mi- 
or defective state of the a|i|dianees.

The learned trial «fudge has relied upon A instil Min i d- 
U. Co. v. McDougall (1909), 42 Can. S.C.R. 420. and. n tly. 
it was in that ease held that an employer is under an oblign'ioit 
to provide safe and proper places in which his employees can 
do their work, and cannot relieve himself of such obligation hy 
delegating the duty to another, and that if an employee i> in
jured through failure of the employer to fulfil such obi : mi 
the employer cannot in an action against him for damage in
voke the doctrine of common employment.

In Ainslic Minimi d' li. Co. v. McDougall, supra, Davi-s, .1., 
said at 427 :—

That vase, referring to Hull \. Johnson. Il II. & ('. Ash. dues - in 
volve any i|iiestimi as to the primary duty of the master to pmvid< tlie 
first installée places in ami materials with which workmen mux -nfely 
work or systems under which they may so work, or whether with -|M**t 
to cases where such duty is not fulfilled, and an accident happen <> a 
workman in consequence, the master can invoke the doctrine of • 'Imiim»u 
employment and escape liability by shewing merely that a fell ""rk 
man's negligence was the cause of his duty living unfulfilled. M\ I -Ming 
is that in such cases he cannot and that he is ImiuihI to shew that i-"ii 
aide and proper skill and diligence were not wanting on his part m 
the part of those to whom lie delegated the performance of hi- ! 1 in 

those regards.
In view of the disuse of the mine for a period of 1H month- I ilewn 

the position on the resumption of work as regards the niine-owm i - aitii* 
to their employe«*s to lie the same as if they were then for the ti• tmo* 
placing their men at work in the mine. Their duty to their wm - - ii in

B.C.

t . A.
I hi 4

It. '
l.l Mill K ( 11.

"I M



17 D LR.I Likkt v. I$.<Lvmbkr ('o.

t|,js situation was to provide tln-in with a reu*»nal»ly eafv place in which 
t,. work. When that duty has l»ecn delegated, any negligence of an 
vlii|i|"\ee to whom it has lieen confided must lie imputed to tin* employer 
whether an individual or a Iwdy corporate.

In WippUr v. Canadian Sortlm’u HaiUvaij Company 1 1912 i, 
14 D.Ij.H. 729, 2r> W.L.R. 858, it was held that to support the 
defence of “volenti non fit injuria” the defendant must set 
up and prove affirmatively first that the plaintiff well knew the 
danger and the risk, second that the plaintiff contracted or 
consented to run the risk. Mere proof that the plaintiff knew 
the danger and continued in his employment is not conclusive 
evidence to prove the second point.

It is plain in the present case that the defendant company 
had carpenters to put up the form or false work, and there was 
a superintendent and foreman about, and the construction of 
tin hunier was a new work and of different shape no doubt to the 
machine house, being circular, and the duty of the defendant 
company was to sec to it that in the carrying on of the work a 
safe system was adopted, and in my opinion a most unsafe 
system, as it was proved, was adopted, resulting in this very 
serious and permanent injury to the plaintiff.

I cannot accede to the very forceful argument of Mr. Taylor, 
counsel for the defence, that this is not a ease of liability be
muse of the fact that the defendant company had competent 
servants, and that in the construction of the machine house, 
carried out shortly before work on the burner was undertaken, 
the planks upon the top of the form or false work were nailed, 
to tin- plaintiff’s knowledge, and that the negligence was the 
negligence of fellow-servants, i.e., the carpenters. At first sight 
this would seem to lie very convincing, but when analyzed it is 
far from convincing, as it really fails to establish compliance 
with that duty which at common law is imposed on the master, 
and that is to at all times provide the workmen with a reason
ably safe place to work. The building of the burner was a 
new work and the form and false work no doubt greatly differed 
in construction, and was it incumbent upon the plaintiff to 
point out to the employer that in this new work the system was 
a different one and to apprehend danger and point out the
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danger to the c er and at his peril continue the work I 
cannot think that this can he the situation in law.

Now upon the facts of the present case it is clearly <1 ou

st rated that there has been negligence and negligence iiiipn 
to the defendant company. Lord Watson in Smith v. I:
118911 A.C. 325, at 353, said:—

The judgment of Lord Wemdeydnle in U "rents v. Matliieson. I Mi 
220, clearly shews that the noble and learned Lord was also of opini. • /,.»t 

a master is responsible in point of late, not only for a defect on In /.-/#/ 
in providing yoml awl sufficient apparatus, but also for lus failun 
that the apparatus is properly used.

In the present case there was failure to see that the suppli.' I 
materials were properly placed, and properly secured, i 
absence of proper precautions—a defective system is proved, 
and in my opinion it is impossible for the defendant company 
to shelter themselves behind other servants to whom they dele

gated a duty which is inseparably fastened upon thems- ives. 

in the language of Davies, J., in Ainslic Mini tit/ <(• li. < v 
Mc/hmgall, 42 Can. 8.C.R. 420:—

Their duty to their workmen in this situation was to provid- 1 h.-m 
with a reasonably safe place in which to work.

Upon the facts of the present case was it a reasonably <a!V 

place to work ? The obvious and only answer, in my opinion 
is. that it was not. and that happened wbi h proper p mi
tions and a proper system would have prt vented.

It therefore follows, that in my opiti the decision of the 
learned trial Judge is right and th ppeal should b. dis
missed.

Appeal all'iu ■ -/.

09
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FLETCHER v. HOLDEN. B. C.

11, iislt Columbia Supreme Court, Hunier, C.J.It.e.

liwiKERH (|II A—6)—Real estate aoext—Hf-sa

April 2. 11114.

i.e—Ai.tkhnativ e

S. C.
1014

PROHIBE TO TAKE PROPERTY HIMSELF.
Where a real estate agent, in order to induce a projmaed purchaser 

tu buy certain land, orally promises the proposed purchaser that lie 
would make a profit of a stated sum within OU days on the deal 

take the property himself, such promise is to lie construed as 
indivisible, but it cannot be enforced Is-cause of its uncertainty where 
it does not appear whether or not the latter alternative of "taking 
the property” was to include the suggested profit, nor was any time 
lived for carrying it out, nor specification made as to the liabilities or 
encumbrances which the purchaser had assumed with the property.

Action against a real estate agent to enforce the agent’s statement 
oral promise made in the alternative that if the would
buy, the agent would make him a profit of $30,000 by resale or 
tin agent “take the property” himself.

The action was dismissed.

Ihain't II, K.C., for the plaintiffs.
N. Taylor, K.C., for the defendant.

Hi ntkr, C.J.B.C.:—1 am quite satisfied that the facts are, in Uunter.c.j. 

the main, as stated by the plaintiffs Fletcher and Shat ford. 1 
an; quite clear that the promise alleged hv them and sworn to 
half a dozen times in their evidence, namely, that Holden was 
to make tin m a profit of $.*10,000 within 00 days, or take the 
property himself, was made. And, in coming to that conclusion 
of fact, I do not intend to impute any wilful misstatements to 
either par‘v. If must *>e clear enough that a transaction of 
this kind, involving, as it did, possibly a very large liability, 
would lie likely to be more acutely recollected by Fletcher and 
Shat ford than it would be by Ilolden, whose only interest in 
tin matter was the securing of a commission. And I can quite 
readily understand how it is possible that Mr. Holden may not 
have had any particular recollection of making this promise, as 
he is a man engaged in a very extensive way in real estate and, 
no doubt, has had transactions amounting to several millions a 
year mi the other hand, the plaintiffs were obligating them- 
sehes to a very large amount, or considering the obligating of 
themselves to a very large amount, and naturally would have a

51
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B. C. very iniieh more acute recollection of the transaction which ,it
s. c.
1!M4

fee ted them in a very much more serious way, than it did tin* 
defendant Ilolden. However that may he, 1 have no difficulty

Fl.KTflIKR in coming to the conclusion that the promise as repeat-.||y
Hm'utN. sworn to by the plaintiffs was, as a matter of fact made, ami

Tlmitpr. C..I.
that that promise was that the defendant Holden would m ik- 
tliein a profit of $d(),(MH) within 60 days, or that lie would tac
tile property himself.

Now, the first defence suggested by the statement of <|. 
fence was that there was no consideration for this promis. 1 
am of the opinion that there is nothing in that point. It is 
elementary law, as 1 take it, that where the promisee is to ex
pose himself to some possible liability or detriment, that that of 
itself affords sufficient consideration in English law for tin- 
promise. And, not only that, hut it is common ground that tin- 
object of the transaction, so far as Holden himself was con
cerned, was in order to enable him, Ilolden, to make a connnis- 
fiion out of the sale to the plaintiffs, from the then owm-r, 
O’Toole. And not only that, but it was also plainly enough 
apparent that Holden was intending to make a profit out of the 
re-sale when the property became acquired by the plaintiffs. 
So that there is no difficulty, so far as I can see, upon the score 
of consideration.

The next point stated by Mr. Taylor, for the defence, was 
that this promise, so-called, amounted to a mere expression of 
belief, and that it was to be treated as a mere puffing by a real 
estate agent who is exercising his ingenuity in working up a 
sale. 1 am unable to put that estimate upon it. I think it is 
clear from the evidence of the two plaintiffs that, while origin
ally they may lnve hesitated about accepting this statement as 
a statement on which they could rely, that there is no doubt 
they did finally change their position upon the faith of that state
ment; and that that promise amounted to an enforceable con
tract, if no other consideration will prevent that, which 1 will 
deal with further on.

The next point raised in connection with the defence i>. that 
this contract, if it is a contract, is within the Statute of Frauds.
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Now. ordinarily z, of course, contmets concerning land
or interests in land, arc within the Statute of Frauds ; hut I 
take it that such contracts arc contracts whereby it is in
truded that some interest in the land should pass from one 
part; to tile other. If that is a true test as to whether or not a 
contract is within the Statute of Frauds, then I should take it 
tli.it this contract vs not really within the Statute of Frauds, al
though within the letter of it. because it is not intended, by 
virtue of tin* promise itself, that any interest shall pass from 
one party to the other; neither of the parties at the time of the 
making of this promise had any interest in the land itself ; the 
bargain related to a possible interest to be acquired in future 
by one of them.

However that may be, assuming that the Statute of Frauds 
is not fatal to the action, I have come to the point which, to my 
mind, is fatal to the success of the plaint iff. The promise, as 
declared on—at least as proved in the evidence—was a promise 
in the alternative; that is to say. it was a promise to do one or 
ether of two things. Mr. Bod well has, in the course of his argu
ment. suggested that it was quite within the right of the plain- 
til!' to sue on one branch of the promise, and refers to the ease 
of 1V#W v. Itiimoii, 1 L.J.Kx. 18. WihmI v. Unison, however, 
was a case where a man promised to do two things, and one of 
the two tilings which lie promised to do was held to be bad. be
cause it was not in writing. I fail to see what application that 
case has to this, because here the promise was to do one of two 
things, and not to do two things. I therefore think that the 
promise has to be taken as a whole, and if it is enforceable at 
all. must be enforceable as a whole. As a matter of fact, the 
action was brought upon one branch of the promise, that is to 
say. relating to the $.‘10,00(1 profit. I am willing, however, to 
assume that the pleadings can be reformed, and have been re
formed so as to make the action stand on the promise taken as a 
whole. I think, even if that were to be allowed to the plain
tiffs. that it is impossible to enforce the promise as it was proved 
on the ground that it is too vague to enforce—or as it is some
times put, is void for uncertainty. If we take the first branch

s. (’. 
1011

Fmeiim

Huntvr. <\J,
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1014

Flktcheb

Holden.

Hunter, C.J.

of the promise, that is to say, “make you $30,000 protit within 
00 days,” that of itself might be susceptible of two dili tviit 
constructions; it may be that the $30,000 profit was t, I# 
realized in cash within the 60 days, or it may Ik* that the fen
dant had bound himself to bring into existence a contr; ! l.v 
which, at some future time, the $30,000 was to be realize, hut 
that only the contract itself was to be produced within ' . ill) 
days. However, that is, if that difficulty can be got ovn. tlien 
1 think undoubtedly the latter branch of the promise, ti .it is 
to say, “take the property myself” or “take it mys. is 
clearly open to two or three different constructions. I- may 
mean, and in fact it was stated by Mr. Shatford that he - un
derstood it, that the defendant Ilolden was obligating lt.mself 
to take over the property, and in addition to give the $-iu.OtJO 
profit. It may, of course, mean that he was obligating him
self only to take an assignment of the plaintiffs’ interest without 
paying any profit—$30,000 or other profit. Then, again, it 
may mean that they had a naked promise simply to take m as- 
signaient, without necessarily covenanting to indemnify the 
plaintiffs against the liability which they had assume-!. 1 
think that that is a very different phase of the matter to . ome 
to a conclusion about. “Take it myself” does not necessarily 
mean taking an assignment from you and indemnify you—al
though a great many persons might think that that is what 
it did mean, that the instrument by which the title was m pass 
was also to contain a covenant against the liabilities assumed by 
the plaintiffs. Then again, “take it myself” may n an. I 
will indemnify you if you are held or caught on this liability, 
but not otherwise; or, 1 will agree to indemnify you alt-r wards, 
if by any chance the liability becomes a judgment against you. 1 
will agree to indemnify you then. There is nothing stipulated 
as to the time when the property is to be taken over. It may 
mean, I will take it myself when I am in a position to take it 
over, or take it myself immediately, or take it myself within a 
reasonable time, and either with or without protection to you 
in the meantime. I think that all these constructions an 
be put upon the expression. With these various constructions 
open, can anyone say that the parties were ever ad id mi?

85
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Thru, I think, moreover, that the action should have been, 
«s I said, brought upon the promise as it stands with the two 
alternatives, and as I say, being willing to assume that it was 
brought that way, and that the pleadings are not now open to 
any objection on that score, I think there is another difficulty 
standing in the way of the plaintiffs, that, before commencing 
tlii action there should have been an agreement or assign
ment drawn and this agreement tendered to the defendant for 
execution. That, of course, would have at once brought up 
the question whether or not the covenant that I have been speak- 
aiLT of should have been inserted in it, or whether Holden could 
say I did not undertake to give you any covenant at all. But. 
however that may be, the action being in itself one for specific 
performance, the ordinary rule of course must prevail, and the 
instrument which it is alleged that Holden had obligated him
self to sign, should have been presented to him for signature 
before the action was brought. Of course, I am quite well aware 
that a man may shew by his conduct that it is not necessary to 
present him with such document. At any rate. I think it quite 
clear that before the plaintiffs are in a proper position to sue, 
th* y must make it clear to the court that they did put the op
tion to Holden in some form or other, that he should either 
pay the money, the .%'!(1,000, or take an assignment of the pro
perty.

Mr. Shat ford in his evidence says, that they finally decided 
to keep the property. Well, I do not propose to hold Mr. Shat- 
ford literally to that language, because it might very well mean 
that what lie was endeavouring to say then was that, so far as 
other people were concerned, the real estate market having de
preciated. lie intended to keep the property as against others, 
hut not necessarily as against Holden. And I think that pos
sibly that is the proper construction to put upon his language, 
that what he meant by that was that he did not intend to say 
that h-' intended to hold the property as against Holden.

I In- short conclusion of the matter is that 1 do not think 
this promise as proved by the evidence is divisible, and 1 think,

B. C.

s.c.
1011

IluntT. O.J.

30—17 li.L.B.
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B. C. not luting divisible that it is too vague for the Court to enforce:
s.c in other words, that it is void for uncertainty: and on tliat
1014 ground, if upon no other, 1 think that the action fails.

Fi.ktciikk Action disnii<- /.

Re PATERSON Estate.MAN.
Manitoba Court of Appro!. Iloinll, 1/.. Itichorils. /‘m/ur. Co„",

Hnugai t.1. [prit 20, 1014.

1. AlTK.XI. IS 111—21)—St RKOOATK OKIlKB—1‘ASSIMi i:\KCL Toil’s v
—KXK<■ VTOIt's C'OMVKNratioX.

An appeal lies to the King’s llvncli in Manitoba from tlmt • • 
an order made in tin* Surrogate Court living and allowing iif 
tor’s eompensution on the passing of liis accounts.

[He Alexantlvr, ill O.U. 107, referred to.]
2. Executors and administrators (|1VC2—110)—Kxkvi tor's

I’KNNATION—ADVANCE AI.I.OWA NCKN.

A Surrogate Court on the passing of an executor’s account - 
not. under ordinary circumstances, lix in advance the comp-m -.n nm 
of an executor-trustee for the future work to he performed n • 
ting in and distrihuting the unrealized part of the estate. < /*> 11 ■ ■
C..I.M.)

3. Till "STS (#11 B—57)—COMPENSATION—MaKINO MORTl.AOl IN\h l\|-
Where the will limits the executor’s investments to lie nu n...

sales of land to real estate mortgages, an allowance for pi. din.- 
and passing the loans may lie made to the executor on pa>»ii>. 
counts, in addition to the agent’s commission where tin >. 
brought in through an agent : and where the agent's eommi- w;i« 
one per cent, on live year loans, an additional one per cent, n pi
per Iv be allowed the executor-trustee in addition to all propel ■! -.i*nr-e- 
ments, for examining and passing each loan, excluding, howex, . m 
gages taken back for balance of purchase money of proper! i. - . uj',- 
from the estate.

4. Trusts (SlIIl—57)—Compensation—Collect!no mortoau üi:i>t
Compensation to an executor-trustee for collating and pn\ • uv.-r 

the income on mortgage investments in Manitoba to tin- I ’ Im-ii.- 
ficiarv and for looking after the investment may properly I" . 11 .u • ! 
at seven and one-half per cent, of such income on farm loan- mi liv 
per cent, on city loans.

Statement Appeal from the order made by the Surrogate Court Judge
fixing the amount to be allowed the executors on passing their 
accounts.

The appeal was allowed and the order below varied.

E. F. Iltiffner, and A. li. McAllister, for the beneficiaries, 
appellants.



17 D.L R. | Re Paterson Estate.

./, S. Hough, K.C., tmd A. K. Dills, for the executors, re
spondents.

Howell, C.J.M. :—The deceased left an estate of the value of 
more than $.‘$00,000 consisting largely of unproductive, unoccu
pied real estate. lie directed his executors to call in and cou
vrit the whole of his estate, to pay a few thousand dollars in 
legacies, and to invest the balance in mortgages and to pay the 
income to his daughter during her lifetime.

There is a further provision that if at the death of his daugh
ter she leaves children, the income is to go to them until the 
youngest is twenty-one years old. after which the estate is to be 
divided amongst these children. In default of her leaving chil
dren the estate at the death of the daughter is to be divided 
amongst certain nephews and nieces. The daughter, although 
married, is a young woman and has no children.

More than one-half in value of the real estate consisted of a 
tract of suburban real estate upon which the deceased had given 
an option of purchase during his lifetime. The remaining real 
estate consisted chiefly of vacant farm lands. In January. 1910, 
soon after the death, the executors sold this suburban property, 
and since then a large part of the farm lands have also been sold.

The executors on passing their accounts to date in the Sur
rogate Court applied to the Judge of that Court to fix their 
allowance as provided for under see. 52 of eh. 170. R.S..M. 1902. 
which section is in identical language with sec. 52 of eh. 200, 
R.S.M. 191.'!. The executors in their account had charged an 
‘‘administration fee" of $10,221.81 against the whole estate, 
that is. against the principal, and this. I gather from counsel 
for the executors, was the whole fee intended to be charged for 
getting in and paying out the whole estate. In their accounts 
against revenue they have charged a sum fixed at one per cent, 
per annum of the principal for all investments on farm mort
gages and one-half per cent, per annum on city mortgages.

1 pon the sale of the suburban property, above referred to. a 
large portion of the purchase price was provided for by taking 
from tin- purchaser a mortgage for well over $100,000, the prin
cipal of which is payable by instalments and upon this mort-
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gagv the executors have retained out of revenue a sum * ,1 t ,
one-half of one per cent, of the outstanding principal and upon 
the sales of the farm lands they charged a sum equal to ■ p, .• 
cent, of the principal, treating all as investments on tin Imsis 
above set forth.

Kxccpt one city lot, as I gather from the evidence. cv< sale 
of real estate was made through agents to whom the < \ -mm-s 
have paid large sums by way of commission, all of which h, s In i n 
charged to the estate. There are also many items in the .omts 
charged against the estate for inspection, and from the < \ Inm 
1 gather that this is charged chiefly as a portion of the . nf 
their inspectors, who are paid by a salary and who oxainim -I tin 
property before sale.

The order in this matter was made under sec. 71 i the 
Surrogate Court Act and under sec. 52 of the Trustee A< above 
referred to, it passed the accounts and fixed the compensa'inn t„ 
be allowed the executors. By see. 4Î) of the Trustee Act tins com- 
pensât ion may be fixed by a Judge of the King's Bench m,l in 
that event there would be an appeal to this Court. Thm is an 
appeal from this order so far as it applies to the passing of 
accounts under section 92 of the Surrogate Court Act. and w. 
52, above referred to, provides that the sum fixed for compensa
tion shall be allowed the executor in passing his accounts

In Boston v. Lelièvre, (i Moore’s P.C.N.S. 427 at 4 11 Lord 
Westbury uses the following language:—

The consolidated statutes may lie treated as one great Art. ! tlu-ir 
Lordships think it would not lie wrong to take the several vh m- a« 
being enactments whieli are to he construed collectively, ami with : tVn-nce 
to one another, just as if they ha<l been sections of one statute, iii-ii-.nl "f 
being separate Acts.

In Ontario similar statutory provisions in separate A > were 
construed as giving a right of appeal: see Be Ale.rantin', I O.R. 
167. It is true in that case the Chancellor in giving judgment 
commented on the fact that before consolidation all tiw -étions 
were in one Act, which was not the case in this province nt the 
Acts he was called upon to consider as they then sin were 
separate chapters in the Revised Statutes of Ontario, ist as 
here. 1 think there is also a right of appeal to this Court from 
the portion of the order fixing the compensation.
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To find the rules of law to Ik* applied in fixing the compensa
tion for executors and administrators, for obvious reasons, refer- 
Hm rail only be made to Canadian and American eases. The 
Canadian eases on this subject are well reviewed in Weir on Pro- 
hat». beginning at 387, and the American law is collected in 18 
I v. . beginning at 1141. Executors must be allowed a reason
able compensation. If the estate consisted of a business to Ik* 
carried on for a time by the executors, or if it consisted of un
productive or only partially productive property to be held for 
a considerable time or other peculiar estates, it might well be 
that a gross sum or something akin to an annual salary might be 
allowed. If the estate was partly productive and partly unpro
ductive there might well be un annual sum allowed and a com
mission oil the receipts.

This estate is one simply of getting in and converting into 
cash certain real estate, of paying a small proportion for legacies 
and of investing the balance on mortgages which all parties 
assume to be mortgages of real estate. There seems to be a 
unanimity of thought in the Canadian and American cases that 
the compensation to the executors in such cases as this should 
he by way of commission upon the amount received and 
paid and in some cases an additional salary or yearly sum 
for management of the estate, and upon this principle the Sur
rogate Judge acted in fixing the allowance.

In endeavouring to fix the compensation to be allowed in this 
matter it seems to me the work and responsibility might well be 
dividnI into three heads : (1) the conversion of the estate either 
into money or partly into money and partly into mortgages, the 
latter to he continued as investments and the paying over of 
the legacies, .^8.000 in all ; (2) the investment and re-investment 
of the money in mortgages and the paying over of the income 
as directed by the will ; and (3) the final distribution of the 
estate under the will.

Now. as to the first branch of this matter : the order appealed 
against is a double one, it passes the accounts and also is an 
order fixing the compensation under the statute above referred 
to. As above mentioned the executors charged as disbursements 
many items for inspection of these lands chiefly made by their
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employees and they also charged as disbursement!! large mis 
for agents’ commissions on all of the sales except city pn m 
of small amount. The work they are to be paid for then is for 
the sale of this land, the purchasers of which have been m,| 
by agents (paid for by the estate to the extent of over .+ 12.mut . 
the inspection of which lands the executors having been aln .nlv 
allowed for.

For this work and responsibility the executors charged and 
claimed the sum of $10,221.81, and they in their ace-umts 
charged it against the capital account. The bénéficiants ..I. 
jected to this item and tin- Judge considered it. and on ibis 
branch of the case fourni that the executors had got in. sold and 
converted the estate to the amount of $280,540.82, and that 
there remained in their hands unsold real estate of tin- value ..f 
$38,490. He fixed the compensation to be allowed to tin- > xevii- 
tors up to the 1st of April, 1913, the sum of $8.513.(1:.. and 
although the language of the early part of the third i•.•mi
gra ph of the order is not clear, 1 think it means that tin- .Men

tors are from time to time hereafter, as these lands arc (-(in
verted, to be allowed 2i/v per cent, on the amount of tin pur- 
chase price, and the order contains this clause,
ami also an annual allowance of five hundred I*500) dollars from D. i.-iiiIht 

24, 1012. so long as the said estate or any portion thereof shall .•main 
in their hands, such fees and annual allowance to In- charged up t.. i vnur 
account and deducted on the first day of January in each year.

This quoted clause may only refer to the second branch . i ibis 
matter. On any calculation of my own I cannot arrive at tin- 
principle upon which the Judge acted in fixing the gross sum 
to be allowed and why he apparently reduced the fee fixed am! 
claimed by the executors in their accounts. They were appar
ently satisfied with the amount so charged. The annual charge 
of $500 referred to in the quoted part of the order was perhaps 
put in really to supplement this charge. I shall refer i - this 
charge again in considering the second part of this matter. From 
the order I cannot find whether or not the Judge has allowed tin- 
various charges made for inspection. I think the total sums 
charged by the executors for getting in the whole estate (to
gether with the inspection charges above referred to and which
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amount in all to about $100 ) are reasonable, and I agree with 
the .Judge that these sums should only Ik- e red it et 1 as earned, lie 
seems to think that -1 L, per eent. is enough to allow for getting 
in the balance of the estate ami this on his valuation of the resi
due amounts to $962.25.

1 would, therefore, fix the compensation for converting the 
estate into productive property and for paying the legacies and 
the other work incidental to taking over the estate at the stun 
claimed by the executors in their accounts filed, namely, 
$1(1.221.81, less the sum of $9(52.25, being 21per cent, of the 
assumed value of the unsold portion of the estate. The difference 
between these two amounts the executors are now to be allowed 
for and from time to time hereafter they are to be allowed 2*5 
per cent, on the amounts for which the balance of the estate is 
sold. If the executors have not on the passing of their accounts 
been credited for the sums charged therein for inspection then 
to the total of these items must also be added the above sum. It 
is not usual and 1 should think not good practice to fix in ad
vance what executors are to get for work subsequently to be 
performed, but as this estate is largely converted and it is well 
to settle the compensation now, 1 have fallen in with the view 
of the Judge.

The executors charged this sum to capital account and for 
some reason the Judge reversed this and directed it to be 
charged to revenue, thus loading the tenant for life with all 
this expense. I suppose the reason for this change was because 
of paragraphs 4 and 5 of the will, which are as follows :

l. The rent and residue of my |iersonal estate. I direct my executors 
tu reduce to money and to invest the same in mortgages, and after pacing 
taxes and other necessary charges in and «Inuit the management of my 
estate in pay over to my daughter Corn during her lifetime the ha lance 
"i «Hi ll interest or income.

•V That portion of my estate comprising real estate or any interest in 
real estate, I direct my executors from time to time to dispose of and to 
mid tli.' proceeds to the investment of the preceding paragraph mentioned, 
mix intention lieing to increase my daughter's income as my real estate can 
!"■ advantageously disposed of.
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Looking at the whole scope of the will. 1 cannot think that 
the testator intended that the income of his daughter should lie
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deferred until revenue on the sale of real estate should |>r<•• 
enough to pay this eharge. The personal property prod ,| 
only about enough to pay probate charges and succession d . s 
and other necessary disbursements, leaving out of considei u 
the legacies. If these charges should be made against tin re
venue accounts it follows that the sums paid to agents as con n- 
sion on the sale of the real estate should also be so chargi I 
think the testator did not intend to so load up his only <1 | s
income in favour of the more remote beneficiaries. The con • n 
sation mentioned under this branch of the matter ihum ! 
charged against the capital account.

The executors under the second branch of this matter cm- ml 
into their accounts and charged and claimed before the .1 dm 
by way of compensation for investing on mortgages and fur I 
lecting and paying to the parties entitled to the income 11 • r. 
from one per cent, per annum of the principal on all mon ms 
of farm lands and one-half per cent, per annum of the prim ipal 
on mortgages of city property.

The Judge for some reason by his order allowed for tin tin 
sum of one per cent, of the principal for each investment an«| 

a sum equal to one per cent, per annum of the principal - In 
retained out of the income for collecting and paying the ,m. 
over. In addition he allowed them a yearly sum of $501» m 
long as the said estate or any portion thereof shall renia in 
their hands.” The Judge thus allowed the executors a idi 
larger compensation than they asked for, charged or via in

The authorities enunciate the common sense principle that in 
considering compensation the benefit or advantage given t tin 
estate is to be considered and there should also be kept in ie\\ 

the principle that the trustee should not, if it can be ax led. 

be placed in such a position that his interests are not in hat my 
with those of the beneficiary.

By the order made, the trustees receive the same comp na
tion whether the income secured by their investments is lai >r 
small. They can earn the same money by lending in large - mis 
at a low rate of interest and thereby get the same compels 'inn 
with less trouble to themselves, but with less income to the nr- 
ficiaries. 1 think the principle should be followed of giving mi-
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pensation in proportion to results; in other words, a commission 
mi the amount of the revenue. As the will, however, limits the 
investments to mortgages, there should he some allowance for 
procuring and passing the loans. It appears from the evidence 
ami accounts that loans are always brought to the executors by 
agents to whom a commission of one per cent, of the principal is 
paid, and no doubt with each is a description and valuation of 
the property offered. 1 think the executors should be allowed a 
sum equal to one per cent, over and above all proper disburse
ments for examining and passing each loan, and I assume these 
loans will average about five years each. This one per cent, must 
not be allowed, however, where on sales mortgages are taken 
back tor balance of purchase money.

I'or collecting and paying over the income and for looking 
after tile investment the Judge allowed twelve and one-half per 
cent, on the income of an eight per emit, mortgage and twenty 
per cent, on a five per cent, mortgage. I think this amount 
excessive. 1 would allow seven and one-half per cent, on all farm 
loans and five per cent, on city loans. 1 would not allow any 
annual fee whatever, and the order should be varied to lie in 
harmony with the above.

The trend of legislation in this western country at present as 
I" mortgage securities is uncertain, values are shifting rapidly 
and the labour and rare required in such investments may change 
materially in future years and it seems to me unwise to fix now 
tin compensation for the long term that this trust will probably 
continue. As to this branch of the matter, I think this order 
fixing this part of the compensation should continue only for 
li\- years from the 1st day of January. 1915. The parties can 
then apply for a new order.

As to the third branch of this matter: Many long years may 
• laps, before compensation can be asked for under this head. 
Tin property may have to be divided amongst many benefici
aries. and I think this branch of the case should be left open 
ami the executors should be reserved the right to apply for this 
compensation when the time for final distribution has arrived.

Th. costs of all parties shall be paid by the executors out of 
the corpus of the estate.

MAN
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Richards, Cameron and Haggart, .1.1.A., concurred.

Perdue, J.A. :—The corpus of the (‘state, after paying ,|, i,t> 
legacies, succession duties, etc., is to lie invested by the tnisi.w 
as the will directs, in mortgages, and the net income is to In 
to Mrs. Cora .lackson, the daughter of the testator, dtirin ln-r 
lifetime. After her death the income of the estate is to : up. 
plied in the maintenance and education of her children un' I tin* 
youngest is twenty-one years of age, when the estate is !.. !.. 
divided amongst them. Should Mrs. .Jackson die without -su.. 
the estate is to be divided between certain nephews and i ns. 
The trustee's are. therefore, involved in a trust that is lik. lv ■ 
last for many years and the investment of the funds is to In- 
made in one class of security, mortgages, no discretion being 
given as to selecting other kinds of investment.

Two main considerations must influence the trustees in ink
ing investments: (1) the conservation of the principal im-m-v. 

and (2) the earning of as good an income for the beneficiary or 
beneficiaries as. in the exercise of their judgment and dis- - limi. 
can reasonably be earned, consistently with the safety ..f the 
principal money. Investments in mortgages upon farm hauls 
yield, no doubt, the best returns in the matter of interest. Imt 
the loans on that class of security in western Canada are usually 
of moderate amounts, averaging, it is said, about $1.0(111 eai-li. 
The property offered as security on each application for a loan is 
inspected and valued by one of the inspectors of the Royal Trust 
Co. before tin- loan is made. This is done at the company 's ex
pense. The application is then considered by the company "s ad
visory board and, if it is deemed a desirable investment, the bum 
is passed and made. During the existence of the loan the emu 
puny sees that the taxes are paid, the buildings kept insured and 
the investment guarded against liens and charges which ay. by 
law. rank ahead of the mortgage, although subsequent in point 
of time. Then, the interest has to be collected and paid over. 
If default is made, an inspection of the premises may become 
necessary. All this takes place at the company’s expense. In 
the ease of city mortgages a lower rate of interest is obtained, 
but the trouble and expense to the trustee in connection with
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these is much less. The evidence shews that the charge proposed MAN. 
fur looking after the investment and collecting the interest. <\ \
namely, one per cent, upon tin* capital, is considered reasonable. 1,11 *
But I agree that it is desirable that tin* trustees should be re
munerated by receiving a percentage on the income realized.

in
I* M l ItsuN

rather than a percentage on the capital which would remain 
tin same whether the rate of interest now obtained declined or 
not. Trust companies of high standing must receive such 
remuneration for the responsibility assumed, and the care and 
skill exercised that it will be reasonably profitable to them to 
undertake and carry out the trust. A trust company does not 
undertake a trust by reason of any friendship towards the testa
tor or the bénéficia ries. It does so purely as a matter of business 
and with an expectation of profit. In all cases, unless the under
taking and performance of the trust will be attended with profit 
to the trust company it will decline to act, and the estate may 
he driven into the hands of a trustee or trustees who are less 
competent and less desirable in all respects. I am of opinion 
tlmt it is in the interests of beneficiaries in cases of long con
tinued trusts, that such reasonable compensation should be paid 
as will secure the services of competent and responsible corpora
tions authorized to perform that class of business.

For the above reasons, 1 was disposed to allow a higher re
muneration in respect of farm loans, for looking after and pro
tecting the investments and collecting and paying over the in
terest. hut in all other respects to agree with the judgment of 
the Chief Justice. I do not, however, desire to dissent from 
the majority of the Court. I would add that in fixing the 
amount of remuneration to trustees in each case that may arise, 
the nature of the trust and all the circumstances attending it 
must he taken into consideration, so that what is fixed in one case 
is not to be taken as binding the Court or a Judge in settling the 
amount to be awarded in another case.

Aj)peal allowed.
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VOYER v. LePAGE.

Alberta Supreme Court, Stuart, ./. Map 11, 1014,

1. Evidence (SIN-1—1;*4 )—Mortgages—1‘arol evidence to sin u h
KEREXT ADVANCE FHOM THAT KKCITED AS PAID.

Where a mortgage is given for a specific sum stated to lie Hi, ,.| 
vu need, the receipt of which is acknowledged in the niortgav 
mortgagor may still shew hy parol evidence that the sum mini' > i. 
not in fact advanced.

statement Action to establish the plaintiff’s rights as next of kin ml 
heirs at law jointly with the defendant and for an account i

Judgment was given for an accounting as to a part of tlm 
demand.

K. It. Edwards, K.C., for the plaintiff.
John Carmack, for the defendants.

stutrt. j. Stuart, J. :—Louis LeCage, late of Edmonton, died Sep
tember 11, 1910, intestate, leaving him surviving the plaintiff 
and the defendants, who are all brothers and sisters, as his only 
next of kin. On October 5, 191(1, letters of administration of 
the estate of the deceased were issued to the defendant. Vic
toria Lel'age. In the inventory made of the estate, its value 
was placed at $50, and the administratrix furnished a bon-1 in 
the sum of $100.

At his death the deceased was the registered owner of 1 
the north east quarter of section thirty-six, in township m 
five, in range twenty-two, west of the fourth meridian, subject 
to a mortgage dated January 28, 1904, for $4,500 and ini 1 st 
at 8 per cent, per annum, executed in favour of Victoria Le- 
l*age. (2) An undivided one-half interest in lots numbered ■ -in
to five inclusive in block nine, according to a plan register- I in 
the North Alberta Land Titles office as plan LXXI. (2 Lots 
one to ten inclusive and lots fifteen to twenty inclusive in dock 
twenty-two according to plan XLVI. (4) There was also at 
the time of his death an outstanding unregistered transfer -bitwl 
October 29, 1909, from the Hudson’s Bay Company to In i>df 
of lots 187 and 188 in block 11 according to plan B4 (apparently 
generally spoken of as the Hudson’s Bay Reserve). This trans
fer was registered after his death on December 2, 1910.

ALTA.

8.C. 
1911
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Having secured letters of administration of tin- estate of 
tin- deceased, the defendant, Victoria LePage, tiled transmis
sions of these various properties whereby they became regis
tered in her name as administratrix, and subsequently executed 
transfers from herself as administratrix to herself personally 
and secured certificates of title in her own name. Most, if not 
all. of the properties have subsequently been transferred by 
her to other parties.

The plaintiff, who is nearly eighty years of age, has brought 
this action against the administratrix adding the other next of 
kin ns parties defendants.

With respect to the first mentioned parcel, tin- plaintiff al
leges that there was never any such sum as $4,500 advanced to 
the deceased by the defendant. Victoria LePage. Tin- defen
dant by which term I shall hereafter refer to Victoria LePage 
only i having secured administration and a transmission of tin- 
title into her own name did not need to take any foreclosure 
proceedings. The mortgage was evidently considered as merged 
ami she simply transferred the property first to herself per
sonally and then to a purchaser, a nephew, subject to a mortgage 
which she had given to the Great West Life Assurance Com
pany for $1,600.

The price received was, as I remember, not stated in wid
en. ■. but the affidavit of value places a value of $3,000 upon it. 
With respect to the other property, the plaintiff claims that tin- 
deceased and the defendant had been in partnership in Ed
monton in the business of buying and selling real estate and 
that, ns to a half interest in tin- said lands, tin- defendant should 
he declared a trustee for the estate of the deceased. The plain
tiff also alleged that this partnership covered other properties 
in Edmonton, the* title to which stood in tin- name of the de
fendant at the time of the death of Louis LePage, and, there
for-' also asks that she be similarly declared a trustee with re
spect to a half interest in these properties, that she be ordered 
to account and that the estate of the deceased be administered 
I'.v tin Court. The plaintiff was practically supported in her 
act ion by the defendants, Fortunat LePage and Napoleon Le- 
I'iL" . the former of whom is eighty-one years of age. and had
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come from Quebec to attend the trial, and the latter between 
seventy and eighty.

The family came from Quebec, where their parents lived 
on a farm. The sons had, some of them, come west in the mrly 
eighties, and had worked on the C.P.K. construction. The 
defendant, Victoria, had taught school for a number of yv.-irs in 
Quebec. Napoleon, Louis and a brother Charles, now dec» ased, 
had come to tin* neighbourhood of Fort Saskatchewan. In ls'.il 
the defendant came up to join them, and shortly after h ar
rival Louis made a homestead entry on the land first a bow men. 
tioned. The plaintiff attempted to prove that the defendant
had gone into partnership with Louis in farming on this ......
stead. The defendant asserted that she had never done su. hut 
had merely lent her brother money to help him along. At any 
rate she began to teach school at a salary of $(>00 a year within 
a few weeks of her arrival, and continued to do so at various 
places around Edmonton until 1004. She stated that sin had 
repeatedly loaned her brother substantial sums of mom for 
tin* purpose of buying stock and implements for the farm On 
April 22, 1895, the deceased executed a mortgage in her I our 
for $5,000 covering his homestead, which mortgage stat- s that 
that sum had been lent to him by her. The mortgage was made 
repayable in 1900. but the clauses regarding interest wviv 
struck out.

A chattel mortgage for the same sum was also given h\ the 
deceased at the same time covering the stock and chattels on 
the farm. On June 18, 1895, the deceased entered into a writ
ten agreement with the defendant, which, after reciting that 
the deceased was indebted to the defendant in the sum of - • mm> 
and had given the real estate and chattel mortgages to .sn-ure 
the same, went on to state that the defendant had taken |*u>s,*s- 
sion and control of both the farm and the chattels, but x\ - de
sirous of employing the deceased,
as lier servant in working ami using the land and property, so as m make 
the same remunerative ami so as by the profits to pay off said chav : anil 
real estate mortgage.

and then witnessed that the deceased, in consideration of the 
sum of $35 a month, agreed to work for the defendant in the
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management of the farm, lmt “at all time* under the direction 
of the defendant,” and not in any manner to assume the owner
ship of the same “or contend that he is in possession in any 
capacity other than that of servant.” The defendant agreed to 
pay all expenses of running the farm including the wages of 
$,'{:> a month, and to apply all profits upon the amount of the 
mortgage, and when this was paid to release everything again 
to the deceased. Mr. Harry Robert son, now a solicitor of Ed- 
jnontoii. was then a law student in the office of S. S. Taylor 
an,| prepared this agreement, acting, as lie said, for both parties. 
||,■ said there wa.s a big row between them and that the inter
view was at times dramatic. This arrangement does not seem 
to have worked very well. The farm was rented and the de
ceased went to live with the defendant at Morinville where she 
was teaching. Eventually, in 1904, they both came to Edmon
ton where the defendant’s real estate operations began.

For some purpose or other the defendant apparently needed 
$SIKI. In order to raise this she discharged the mortgage on 
the farm, got her brother to give a first mortgage for that sum 
to a loan company, and then lie again signed a mortgage to her 
for $4,.100. This was in January, 1904. By this, the fourth 
document, the deceased again acknowledged an indebtedness of 
$4.000. and this time agreed to pay interest at 8 per cent, per 
annum, and to repay the principal on February 1, 1909.

This is possibly a case for the application of sec. 12 of the 
Evidence Act, eh. 3 Alberta Statutes, 1910, 2nd sess.. which 
says that,
in an action by or against tin* heirs, next of kin. executors, administrators 
or assigns of a deceased person an opposite or interested party shall not 
obtain a verdict, judgment or decision on his own evidence in respect of 
any matter occurring before the death of the deceased person unless such 
evidence is vorndsiratcd by some other material evidence.

In so far as the mortgage is concerned, I think the defendant. 
\ ivtoria LePage, should he treated as the party seeking a judg
ment She never took any judicial proceeding to enforce her 
mortgage. Assuming on her part a consciousness of the just
ness of her claim and of the rectitude of her course, one cannot 
perhaps very severely criticize the summary method by which 
sin- obtained a foreclosure of the deceased’s interest in the home-
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stead, although the course was, for reasons I shall m< ntion. 
certainly open to criticism. Now, that her actions an |ii.s 
tinned, I think, with respect to this land she should lie i • ited 
as now seeking to establish her claim under her mortg.u hi 
this view she has produced, of course, the strongest | dhli 
testimony, namely, the four different documents exerui I l.v 

the deceased to which I have referred. The hints and - j .res
tions, made on behalf of the plaintiff, of the existence ol m. 
nership in the farming operations were of the vaguest ki : It 
was, moreover, urged very strongly by the plaintiff that t . dc- 
ceased was an intelligent, good business man, and I 1; .. no 
doubt that, had it not been for certain very serious mm ! 
feets, lie should have been so considered. At any rate. was 
clearly a man of intelligence and education. On three ,i rent 
occasions, and by four separate solemn deeds lie aeknou i.-nl 
the existence of a debt from himself to the defendant ;n mimt- 
ing to +4.500 or $5,000. The defendant swears positively . tin- 
existence of the debt. In my opinion, in such circuit : v 
especially when there is other evidence of verbal ackim ' I. (la
ments made by the deceased to other persons of his gr- t ohli- 
gâtions to his sister, the Court ought not to insist upon • dé
fendant setting forth every particular of amount and I it. in 
order to shew how the indebtedness was made up. I i well 
understand how. in the intimate relations of a brother ,m I sis
ter a strict record or account would not be kept of < \ > ad
vance made. The evidence furnished by the deceased "s own 
agreement consenting to become his sister's servant ;it *T> a 
month, to manage what had been his own homestead, points 
clearly to a complete financial, if not moral, collapse on I part, 
and the whole weight of the other evidence eorrolmi i this. 
In Halsbury, vol. 21, at page 222. the question of In I n of 
proof in mortgage cases is dealt with. It is there said

where a mortgage is given for a specific sum stated to be then va need, 
the nreipt of which is acknowledged hy the mortgagor, the moi I :>■ .Iml 
is prinifl facie evidence of the amount of the advance, and acorn J,\ tin- 
principal debt is proved hy production of the deed with the n con
tained in the deed or endorsed on it; hut the reeeipt is not cmid m- ami 
the mortgagor is entitled to shew hy parol evidence that the -rn named 
was not in fnvt advanced; and the luirden of proving the advani -irictl.v
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i- mi tin- mortgagee in vertuin cm-u-h, namely. where (hi- inortgagi-e was 
at tin- time tin* mortgagor'* aolicitor or where tln-ri- is eviilenee of prenHiiro 
or fraud.

Tlu* burden of proving that there had been no advance or 
indebtedness amounting to $4.."»00 in 1ÎHW, was therefore upon 
tin |ilaiiitifT and in this I think site failed entirely. Owing, 
however, to the summary method of foreclosure, I think the de
fendant is formally liable to furnish an account of the proceeds 
of tlii sale effected by her and the burden of proving a sale at 
tin lull value which could have been realized by a sale under 
proper judicial proceedings lies upon her.

With respect to the amount due upon the mortgage there 
was. of course, no strict calculation made before me. Although 
tin defendant obtained $8< 10 in cash as a result of the mortgage 
to tli iireal West Life Assurance Company, I think the mort
gage which had been originally $.'>,01 Ht without interest, should 
In treated as being still for the sum of $4,500 and interest. That 
was the sum acknowledged by the deceased as being his debt, 
and it may very well he that the balance unaccounted for of 
ifdiMi, out of the (Ireat West Loan was applied on some other 
account Cnless this were so. and if the defendant were really 
getting $d(HI for her own use, or the half of it for her own use 
as a mere loan, or repayment by Louis, it is difficult to see why 
tlii- mortgage was not reduced to .$4.200. Inasmuch as there 
was no means of tracing what was done with the $N<Hl by the 
defendant, because she stated that she did not know what she 
had done with it, I think the very most that tlu* plaintiff could 
ask against her, would Is* that the $‘100 should he credited 
forthwith upon the mortgage, thus in effect reducing it to $4.- 
20". Hut, I think, the weight of evidence justifies the inference 
that this $:100 was treated by the parties in some other way. 
perhaps, as a voluntary payment of interest on the mortgage of 
$•*».*11 Ml which had been running for nine years.

Turning now to the other property which stood in the 
••aim- of the deceased at the time of his death, I think section 
1- of the Kvidcncc Act may, in one view, apply with especial 
forci. although the nature of the pleadings may alter the situ
ation The accident of the defendant securing administration
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enabled her without any judicial proceeding to secure t in 

her own name to this property, upon the theory or assumption 
that he held it as trustee for her. ki this action when once 
these facts appeared, 1 think the whole matter should, e\.«*pt 

for the state of the pleadings, he treated as if she wen- now 
seeking from the Court a declaration in her favour thaï tin- 

deceased had been such a trustee.
I will assume, therefore, for the moment, that the Evid.-m*-- 

Act applies. Taking first then, lots one to five in block nim-. 

known as the Dorval lots, it appears that an old gentl.-mmi 
named Drapeau had been induced to purchase these five Uts at 
$1,000 and had paid $000 on them, that when the second p,i 
ment came due he was unable to meet it, and, being pres.vd for 
the money went to the Le Pages for assistance. At that tin,, tin- 

deceased was living, along with his sister, at a Mrs. Let'lain-'* 
in Edmonton. Mrs. LeClaire testified that she heard Drape,i:i 

ask the defendant, in the presence of the deceased for a loan ut' 
$000, that she at first refused, when the old man began in cry. 
that then the defendant handed the deceased $000 and >,nid t- 
him to take it and go and settle it with Drapeau. This mu- 
bora tes the defendant’s account of what occurred and i> suffi

cient, I think, to comply with the terms of the statute, alilmuvli. 

of course, notwithstanding the statute it is still open to tin* 

Court to take what view it thinks proper as to the credibility of 

the whole evidence. 1 prefer to deal with this latter question 

as a whole and in connection with the other properties > well. 

Next, we have lots one to ten, and lots fifteen to twenty in block 
twenty-two, known as the Inglewood lots. There ar just 

twenty lots in all in this block ami the whole twenty lots wen- 

sold by Messrs. Crofts and Lee by an agreement in writing -luted 
April (i, 1905, wherein Louis LePage, the deceased, is named »> 
purchaser. The price was $1,000, payable one-third in cash 
and the balance in two equal annual instalments with interest 

at (i per cent, per annum. Three receipts are attached to tin- 
agreement each for an instalment of principal and interest. 

They all acknowledge receipt of the money from Louis L I>;ij- 

A transfer was executed by the vendors on April 11. 1911 to 
Louis LePage. The affidavit of value made for purposes of re-
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gist rat ion is sworn by Victoria LePagv, tin* defendant, on May 
‘j:{. and the transfer was registered on that day. On May 
l:{. 1*1117. Louis LePage signed a transfer of the lots 11 to 14 
|,oth inclusive to one Cormier, the consideration being +410 
and this was registered on May .40, 1007, so that these lots no 
longer concern us particularly. The remaining lots in block 
twenty-two stood in the deceased s name at the time of his death.

Mr. Robert Lee. of Crafts & Lee. testified that lie had made 
thi' original sale to the deceased and that lie had no recollection 
of dealing with any other person than the purchaser. The de
fendant swore that she paid all the purchase money herself. 
Her explanation of the circumstances that the papers were 
drawn in the name of the deceased was that lie could talk Eng
lish better than she. which was a reason also for his going with 
her to Crafts & Lee to make the purchase, and that it would 
he more convenient, if it became nwessary to make a quick sale, 
that is. to accept an offer quickly, to have the deceased in a 
position to deal with the matter. She said that all the time 
from 1!HI4 until his death, the deceased depended entirely upon 
her for money, that she personally paid his hoard at LeC la ire’s 
and allowed him wages at +40 a month. The inference I made 
from her evidence was that his board was charged up against 
the +:{ô. hut that she continually gave him additional sums for 
clothing and for drink, of which, so she said, he was unfortun
ately very fond. 1 think the great mass of testimony adduced 
by tin- defendant corroborates her general account of the rela
tions between herself and her brother. To this it is not neces
sary for me to refer in detail. It is sufficient to say that the 
evidence convinced me that the defendant was giving what was 
substantially a correct account of the position of the deceased. 
The evidence of Mr. Mackie, who said that lie frequently lent 
the deceased small sums of money, that he was often drunk, 
that the defendant always paid the bills for any legal expenses 
incurred hv the deceased, the evidence of the LeClaires as well 
as of (irace Dalphond, Tailored Gibeault, and (’destine LePage, 
and of several others, all bears out the defendant’s story, and 
there is very little, if anything, to contradict them. While, 
however, | think I must accept the defendant’s testimony in
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the main as correct, in view of this general corroborati«»n of 
it. I am not sure that this general corroborative testimm, n„ 
part of which refers specifically to the matter of the Inui nod 
lots, is sufficient to satisfy the provisions of the statute

There is, of course, tills to be noticed (and this is tin- oint 
as to pleading, to which I have referred) that the plaint i does 
not claim that the deceased owned these properties in his own 
right, but that they were partnership property ; in other v. ..nls, 

the plaintiff admits that the defendant had an interest in them, 
that is. that the documentary evidence is not correct an.I dot* 
not represent the true state of affairs* I am somewhat in. dto 
tin- view that this throws the whole matter at large in an\ .-us.-, 

and that in such circumstances the statute ought not real I to In- 
applied. In any case 1 think that, having found corroborative 
testimony in regard to one parcel of property, namely, tlv half 
interest in the Dorval lots and having found that, in ti t rase 
the whole interest was in the defendant although the r< i. ivd 
title was in the deceased s name, this may itself be treated as 
corroborative testimony in respect to other property. It shews 
that some property, at least, did stand in his name which be
longed to the defendant.

I think also, that the complete absence of any suggested 
source of income in the deceased in 1ÎK15; the fact that e\ l. ntly 
all he had in the world was a homestead of 160 acres near Fort 
Saskatchewan with a mortgage of $4,3(H) on it. the interest on 
which would more than absorb the rent, the fact that, ju<i prior 
to that he had even lived at Morinville with the defendant doing 
nothing and supported by her as was testified by Mrs. (iiheault, 
is all very strongly corroborative of the testimony of th- defen
dant in swearing that it was her money which paid lor the 
Inglewood lots. Mr. Lee said no more than that he had no 
memory of dealing with anyone but the purchaser, and the re
ceipts his firm gave are. of course, consistent with the defend
ant’s account of the relations between her and her broth.-r. I 
am quite unable to imagine if the deceased was a real partner 
in all the transactions, and was equally interested with the de
fendant, why he should have been so dependent upon her for 
payment of his hoard bills at LeClaires, and for s[ money.99
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Why was he not standing on his own feet ? To that question no 
answer whatever is furnished by the evidence except the an
swer given by the defendant. I do not think, if her story were 
n illy untrue, so many persons could have been found to corro
borate it.

Finally, with regard to lots 137 and 138 in block 11. I think 
tin same general considerations must apply. This is all the pro
perty which stood in tin* deceased’s name at his death. With 
regard to property standing in the defendant’s name at the 
death, the case is, of course, much stronger in the defendant's 
favour. The allegation of the existence of a partnership was 
not proven, and nothing more needs to be said.

In the result. I think the only thing the plaintiff was en
titled to was to demand an account in respect of the mortgage 
on tin* homestead.

Tin* defendant secured letters of administration ami as ad
ministratrix stood in a position in which her interest and her 
duty conflicted. I think, however confident she was that every
thing belonged to her, it is impossible for the Court to approve 
of tin- course sin- took. It would be entirely too dangerous a 
precedent to establish, if the Court were to say that an adminis
trator may transfer property to his own name which stood in 
tin- name of the intestate at his death without notice to the next 
of kin and without the approval of the Court, merely because 
he is, in his own mind, satisfied that the property is his. He is 
practically making himself judge in his own cause. I think the 
defendant should be ordered to account in respect to the mort
gage and the proceeds of the sale of the homestead and the bur
den. as I have said, should be upon her of proving that full 
vaille was obtained in the sale, or that, in any case, the property 
could not have brought more than the amount of the mortgage.

With regard to the sum of $484.75, which stood to the de
ceased s credit in a bank at his death, this seems to have origin
ated in a deposit of $650 made on October 4, 1909. The dé
tendant made no explanation of this except such as was quite 
consistent with a gift by her to the deceased of this amount. 
Ih-r real explanation was that the deceased had forged her name 
to a cheque and that in order to stop this she had allowed him
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that he was quite at liberty to draw cheques against this a,-, 
count as lie pleased. Indeed, this seems to have been th. pm-

VoYM* pose of the deposit. 1 cannot see what more was necessary to 
constitute a gift and I do not think the gift was revocable upon

Siuiiri, J
the death of the deceased. There is, of course, no special ivf.-r- 
ence to this sum in the statement of claim but 1 think tin- claim 
for an account is wide enough to justify a declaration that it 
belonged to the estate. The defendant will, therefore. In- ,|(-. 
dared to hold this sum in her capacity as administratrix an.I as 
assets of the estate.

With respect to costs, the plaintiff has failed upon tin main 
ground of contention. Had the claim been merely one to force 
an accounting respecting the mortgage and the proceeds of tin- 
sale of the homestead, the defendant's attitude might haw 
very different. She would probably have acceded to this at one» 
In regard to the property standing in the deceased*s name at 
his death, 1 do not think the defendant can complain, owing to 
her very summary method of procedure, if she is made to pay 
her own costs of proving that the property belonged to her. 
Had she been a little more careful and frank at the first ami 
notified the District Court Judge that this property stood in his 
name but that she claimed it as her own and then notified tin- 
next of kin that she proposed to prove that it was her own pro
perty, they might never at that time have decided to contest 
her claim.

There will be no costs to either party. The costs of tin- ac
counting on the mortgage, if it goes on, are reserved.

Judgment flemv/'"'////.
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Thompson v McDonald. B C.

Ifni,^h Columbia Court of .I/>/»<•<//. Macdonald, CM.A., Irtintj. Martin, ami 
Mcl’hillips, JJ.A. April 23, 11*14.

C. A. 
11*14

| ViMMiK AMI IM K( IIASKR («1C—10) —MaKIXH TITLE — TRANSFER OF 
TITLE TO UNREGISTERED LANDS.

Title to land in British Columbia which lias never been regis
tered under the Land Registry Act (B.C.» may lie transferred by 
, uveyanee. registration under that Act not being obligatory; and a 
purchaser of such unregistered land cannot insist upon the vendor 
placing it under the Land Registry Act if the agreement does not so 
stipulate. (Per Irving, and MelMiillips, .1J.A. I.

Appeal in a vendor and purchaser action. statement
The appeal was dismissed.

Ilart-Mclfarg, for the appellant, 
f. />'. Mann ill, for the respondent.

Macdonald, C.J.A.: I would dismiss the appeal. It ap- Macdonald, 

pears from an affidavit which Mr. Macneill asked us to look at 
that, since this appeal was launched, the disputes between these 
parties have practically ceased. That is to say. the vendors have 
performed their contract by shewing and conveying a good title, 
and the purchaser has performed his contract by paying the 
judgment against him for the balance of the purchase money.
I’nder circumstances like those, I must confess I cannot under
stand why this appeal should have been brought to a hearing.
It lias, however, been brought to a hearing and insisted upon by 
counsel. A course, 1 think, which might very well have been 
followed in this ease would have been to have struck the appeal 
off the list and refused to hear it as being merely the hearing 
of a dispute for the purpose of disposing of the costs. It is the 
only matter left to he disposed of between the parties. We 
have, however, consented to hear the appeal and have heard it 
on tin merits, and after a very able argument by Mr. llart- 
Mcllarg, lie has failed to convince me that the appeal ought 
to succeed.

ihi the question of easts I think that they should follow the 
event. I think the appellant has been more at fault than the 
respondents all the way through, in this litigation. In fact 
I am not sure that the appellants have not been entirely at
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usual rule that costs should follow the event.

Thompson Irving, J.A. :—The purchaser under sec. 104, | Lan 1 R«*.

McDonald. gistrv Act, R.K.B.C. 1011, eh. 1271 insists that the vendor must,

Irving. J. A.
before lie is entitled to he paid, have his title registered in ||j> 
own name. 1 think if lie wants that lie should have stipulât..,) 
that in the agreement for sale. This was an open conti • i, 
which the place and manner of completion of the contrat ! un, 
not mentioned. 1'nder these circumstances, all the vender n i 
to do was to shew a good title. It was then the pureh is.-r's 
business to prepare the conveyances, pay over the mom lm 
the conveyances executed and comply with the usual eov. nants. 
and in the absence of any express stipulation the pm. has,r 
must rely upon those covenants.

Martin, J.A. Martin, J.A.:—In my opinion of the facts in this , 
wlh'ii the vendors produced the registered title to thorns. Iv.s. it 
released all of the substitute encumbrances, and that ,i> all 
that was necessary to he done on their part. The appeal dmuM 
be dismissed.

Mrl'liillip.1, J.A. McPiiillips, J.A. (oral) :—In my opinion, the appeal should 
be dismissed. I do not hesitate to say that the appeal is 1 irlily 
unreasonable. The agreement of sale under which ti- ap
pellants are contending that the moneys sued for should not In- 
required to he paid—and for which judgment and payment 
has gone—has been given effect to; and payment has b. n made 
by the appellants and title accepted, yet the appeal is pressed. 
If parties entering into agreements of sale of land want to im
port all the controlling provisions of the Land Registn A t. 
R.S.B.C. 1911, cli. 127, into them, there is an easy way , .loimr 
it, and that is to incorporate them in the agreements. It - a well- 
known fact that there are conveyances of land good and snllieieiit 
quite apart from registered titles. It is well known that in this 
province valuable lands are held by good and sufficient till.', not 
as yet brought under the provisions of the Land Regis' \ Act. 
the root of title being from the Crown or the Hudson's May
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Coniji uiy. The Laud Registry Act never was intended to sweep B. c.
aw h y all real property law, nor is registration under tin- Land (; A
Registry Act obligatory ; unregistered titles are not de- nu I
dared to be null and void ; on the contrary, as 1 have stated, Thompson

mailv titles exist to-day not appearing upon the books of the '
McDonald.

land registry office. In my opinion, reverting again to the ex
press point for consideration upon this appeal, within the four l"11" 1 x 

corners of the agreement of sale we should find those terms 
which are insisted upon by tbe appellants, and if not found, it 
is a mere money demand, due and payable under the agreement 
of sale, and 1 see nothing in the agreement of sale which calls 
for a registered title. The money was in the terms of the agree
ment of sale to be paid into the Dank of Commerce, to be paid 
out on a conveyance being delivered, not a registered title.
In conclusion, it may be said that the action was one on a coven
ant to pay the consideration money due under an agreement 
of sale of land, and the appellants had a well-known course to 
pursue and, if the respondent could not give title, remedies 
were open to the appellants which were apparently not in
voked, obviously because, as it has been proved, title could be 
and was given. The appeal is without merit and must be dis
missal with the attendant result, that is, that tin- 
pay tin- costs thereof.

Appeal <1 ism issnl.

BUCHANAN v. McLEOD. pf s

sr,.tin s it inrun' Cuurl, Sir (’liar l vs Toirnehnid, (I mini hi, E.J., S. C. 
IfiisHcll, l.oiujlry, and Dr y ml a le, April 4. 11114. |,,|j

1. An in wits (I FA—5)—Svkfiviknvy of.
I In- ilrseript ion of the Commissioner subscribing tin- jurat to an 

atliilavit living incomplete, or even incorrect as to the territory over 
wliiil» liis commission extends, does not vitiate tin- document, his 
i-'immis^ioiiership •',,ing actually in rssr and the court having power 
*" satisfy itself on this point.
^ I / '-• imrh■ Johneon, Itr Chapman, *20 Cli.D. .'L'IS. .10 L.T. 211. fol-

Afi-tM, Iront the judgment of Fin lay son, County Court statement 
•bldg.. lot- District No. 7, setting aside an order for substituted 
service ot a petition under the Municipal and Town Contro-

D3/^B
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verted Elections and Corrupt Practices Act, against tin* r. tuni 
of tin* respondent Roderick II. McLeod, as a municipal • «>un- 
cillor for the Municipal District No. 13, in the county of Vic

toria.
The order was attacked upon several grounds, hut ehi< tl\ on 

the ground that the affidavit on which it was granted \\,is a 

nullity and an atlidavit which could not he filed or read, as it 

purported to have been sworn at Baddeck in the county of 
Victoria, before “ K. J. McKay, a commissioner of tli< Sup. 
renie and County Courts in and for the county of Cape Breton

The learned County Court Judge sustained the objection 

and .set aside the order, from which petitioner appealed.
The appeal was allowed, DrysdaLE, J., dissenting.

,/. S. Hopir, for petitioner, appellant.
C. J. I’atoii, K.C., for respondent McLeod.

Sir Charles Townsiiend, C.J. :—With some doubt I come 
to the same conclusion as my brother Graham.

Graham, K.J.:—There was obtained in this ease, from the 
Judge of the County Court, District No. 7, an order to ell’wt 
constructive service of an election petition under the Municipal 
and Town Controverted Elections and Corrupt Practice.*. Act, 
eh. 72 R.S.N. 19(H), the respondent being out of the jurisdiction.

That order, with all proceedings, including the petition, on 
application by the respondent has been set aside, on the vround 
that the affidavit oil which the order was obtained was de
fective.

The defect occurred in the description appended to the 
name of the commissioner who administered the oath to the de
ponent. The jurat was in the usual form, viz. :—

Sworn to at lladdcck in the county of Victoria, this (1th day of Dconi- 
lier, A.I). 1013, liefore me.

But some one, I suppose, applied the wrong rubber stump 
and the description is

K. .f. McKay, a commissioner of the Supreme and County 1 "iirt. 
and for the count v of Cope Union.
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The learned County Court Judge says : “ 1 must confess that N. s. 
this is a case of true hardship if there is no remedy for the s.c.
petitioner.” And 1 infer that he thought he could not take 11,14
judicial notice of the fact that McKay was a commissioner for Rhiianan

Victoria county, although an officer of his own Court and dis- ^|t.| Joi,
triet, which included both of those counties, not that he would -----
not exercise his judicial knowledge.

It is quite clear (1) that perjury could he assigned on this 
affidavit. I shall cite authority presently. (2) That the .Judge 
could take judicial notice that the officer was a commissioner 
of the Court for Victoria county, although the affidavit does 
not shew that fact on the face of it. An affidavit is, I think, 
different from a conviction of a magistrate in which judicial 
functions are exercised, and, looking at the latter, one says it 
is had on the face of it.

1 will cite a decision of the Court of Appeal in England in 
1884. h'.r parti Johnson, lie Chapman, 2(i Ch. I). 338, 50 L.T.
214. because previously the decisions were not apparently con
sistent with each other in their views. There, the affidavit filed 
with a hill of sale was sworn to before a person about whom 
nothing was known hut his name and his place of business and 
contained no statement that he was a commissioner for adminis
tering affidavits. Cotton, L.J., 50 L.T. at 21(5, says:—

In Hunlrkin v. /‘otter, U M. & W. I .‘I, one ease I refer to, Lord Ahinger, 
mi a soinewhut similar objection being taken, said: “I think this objec
tion vaniimt prevail. If you go upon any principle it would seem that if 
tlir party lie named at all the Court may examine to see whether lie is one 
"I its voiniiiissioners, I doubt whether anything at all need he added to his 
name." That was not a case under the Hills of Sale Act.

Here I interpose, it was an affidavit of the execution of a 
warrant of attorney and the jurat stated it to have been “sworn 
before, etc., a commissioner, etc.,” without stating that he was 
a commissioner for taking affidavits in this Court, the Exche
quer Court. The affidavit was intituled in the cause in that 
Court.

Baron Parke, | In Runt din v. Potter, 9 M. & W. 13], said:—
And it was expressly held in Unmet v. Jones, 7 T.R. 451 (which was 

the case of an allidnvit to hold to hail), that it was no objection to an
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N. S. affidavit to hold to hail that it was not entitled in the King's II. i i, ,r

8.C.
1914

that it appeared to have been taken before a connnissioner who v n„t 
stated to lie a commissioner of that Court.

Bvchanah And in that early case, Lord Kenyon was then Chief du-tin-, 
the Court said :—

O return, E..I.
An indictment for perjury might lie framed on it if the content wen* 

not true.

To return to the opinion of Cotton, L.J., lie continues

lint there is a case f'/irnri/ v. Courtois. Ill C.B.X.S. will
lloweii. L.J., has furnished me. actually under the Bills of Sale A. i \ h.-i.- 
this very point was decided. The affidavit was tiled in the Queen'- lieinli 
but the person before irhom the affitlaeit iras taken was stated !»•
a commissioner of the, Exchequer and the objection was taken ilut il 
must be bad because it was not stated that lie was a commissioner f the 
Queen's Bench. The Court was composed of Erie. C.J.. and V ' him. 

W il les, and Keating, J.T., and they overruled that objection. The ques
tion was put : Can the person who swore this affidavit Ik* convicted |»t
jury if it is false? And the Court said that lie could if it was shewn that 
the man before whom the oath was made was one competent to adm ilister 
an oath in the proceedings. That objection was therefore a highlx tech
nical one and it was overruled. In the absence of authority I should have 
come to the same conclusion, but there being authority to support -m-h a 
conclusion 1 think the objection in the present case is overruled '•} the 
decision which 1 have mentioned.

Bowen, L.J., on p. 218, said :—
Then, is it void because the affidavit does not state it was swon I..-fi»re 

a commissioner? As to that 1 have really nothing to add to what 1 • -tton. 
L.J.. has said, except that 1 should think it was a very gloom \ d.u fur 
English law if the Court of Appeal were to go back and hold an affidavit
under the Bills of Sale Act to In* void because, although the nun.... I the
eoinmissioner liefore whom it was sworn was stated, it did not ■ • >n V> 
descrils* him as a commissioner.

Fry, L.J., agreed with the other members of the Court of 
Appeal.

In ('henry v. Courtois, 13 C.B.N.S. (534, at 63Î), which was 

then approved of, Erie, C.J., said :—*
According to Mr. Kemplay’s argument, the rights of the parti - under 

the bill of sale are to Is* lost because we are to presume that the per 
son who administered the oath is only a commissioner for taking lidavits 
in the Court of Exchequer and not in the Queen's Bench. 1 am "f "i1" 
inion that the statute intended to require the formality and sanction of 
an oath and unless it were shewn to my satisfaction that the person If



17 D.L.R. | Buchanan v. McLeod. 4!l:i

f„rp whom tli<‘ affidavit was sworn had no power to administer an oath, N. S.
I should feel bound to presume omnia rile vhhc aria ... if this de- 
iHiueut were indicted for perjury it would lie idle for him to contend that ‘ '
liecuusi- the person who took the allidavit described himself as a commis 
smut r ni Ihr Court of Exchequer lie couhl not hr slinni to hr a commis Bi'VIlAXAN
sit,tier of the Court of Queen's Itrnrh also. In the event of an indictment. r.
the i >111111 issioner would la* called and if he proved that lie had authority Mrl.i.on. 
to administer the oath, the description which he gave of himself at the orahim. E.J. 
time would lie perfectly immaterial.

If tin* Court could not take judicial notice of the commis
sioner being an officer of the Court, when it was not shewn on 
tlii face of it, the Common Pleas presided over by Tindal, C.J., 
went through a very useless form in Sharpt v. Johnson. 4 Dowl. 
324 at 3211. Tindal, C.J. :—

The only question here is. whether Mr. (iaynor liefore whom this 
nllii hi vit is sworn is a commissioner appointed under the provisions of 3 & 4 
Wm. IV. eh. 42. see. 42. I have obtained from my clerk his list of the 
per-oii' appointed and I do not find the name of (Iaynor among them.

The case of Frost v. Hayward, 2 Dowl. N.S. 267, was cited 
in the ease of ('hi nty v. Courtois, and was before the Court for 
consideration. In Chitty’s Archhold 463 (1885, 14th edition) 
when it and some other cases like it are cited, there is this

Hut probably it would now lie held that it was sullicient if the party 
More whom the affidavit was sworn was a commissioner though the jurat 
does not state this.

And he refers to the case in the Court of Appeal, Ex part* 
Johnson, lie Chapman, 26 Ch. I). 338. just cited.

In Ontario, as far hack as 1846, in Henderson v. Harper, 2 
I C.W. 07. objection having been taken to an affidavit simply 
signed with the name of the commissioner without the addi
tion of any words shewing him to be a commissioner, Jones, J., 
said :—

Jhe person before whom the allidavit was sworn is known to this 
O'urt as a commissioner for taking affidavits in the midland district. 
Kingston is known to be in the midland district and therefore the signa
ture of the commissioner is sufficient without prefixing the word com
missioner or any other word.

And this is still the law of Ontario; I refer to the case of 
Panada Permanent Loan Company v. Todd, 22 A.IC (Ont.)
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515, where an affidavit of born) fill is to a hill of sale had only 
the words “a commissioner, etc.,” and Burton, .LA., to an oh. 
jection to it said: “The present objection is frivolous.

I think there is uniformity among the American ca.si■» ils to 
a Court taking judicial notice of the authority of an ofli : <,i 
its own to administer an oath in such circumstances \\h. , the 
document does not on the face of it shew that fact. I rel't r to a 
few : li roost* r v. State, 15 I ml. 190; Hopes v. State, 7-4 Ini !!' 
Homman v. Mink, 99 Iml. 280; That man v. May, 74 III .'id; 
Buell v. Stati, 72 I ml. 523; Jaekson v. City of tilouei *!■ r, 1M 
Mass. 480; IIuniir v. Leeonte, 0 Cowen 278.

The appointments of commissioners for taking affidavits art* 
gazetted in the Hoy at (lazette in Nova Scotia.

In 1 Taylor on Evidence, 10th ed., sec. 21, it is said

Where matters ought to Ik- jiulieiully noticed hut the memm \ t tlr 

-Tutlge is at fault he resorts to such means of reference ns may I» i li.ml 
anti lie may deem worthy of confidence.

That lie may resort to the Official Gazette, I refer to 77- 
Kiny v. Holt, 5 Term Reports 444. And by the Revised Statutes 
of Nova Scotia, 1900, ch. 154, sec. 10:—

All copies of oilieiul anti other notices, advertisements ami dm-umi-ntt 
printetl in the Itoyal (iuzdlr shall he primé facii evidence of tin m luiiiaU 
and of the contents thereof.

Besides, in this same ease there were other papers, the re
cognizances, for instance, taken before the same commissioner 
McKay, and as a commissioner for the county of Victoria. It is 
strange if the learned Judge would take judicial notice of tin- 
proper ones as one always does of such instruments and affi
davits, and not the impeached affidavit. A simpler thing would 
be to ask the commissioner to send his commission.

I have now shewn by authority that upon an indictm-nt for 
perjury upon this affidavit, the commissioner could prove that 
lie was a commissioner for Victoria county where it was sworn 
as stated in the jurat, although the description appended stated 
he was a commissioner for the county of Cape Breton. That 
would be “immaterial.”

Also that this Court or the Judge of the County Court for
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district No. 7 could inform itself or himself that McKay was a 
commissioner for Victoria county in which the affidavit was 
statcil to he sworn. If you can take judicial notice of a fact 
on. does not require an affidavit to prove it. In my opinion, 
the affidavit was sufficient.

With authorities so completely in point I feel it unneees- 
sarv to point out the presumption that McKay would not he 
lik. lv to violate the law by taking an affidavit without author- 
it\ n Victoria county if he was not a commissioner for that 
county.

The appeal must lie allowed with costs and the order for con
structive service and proceedings restored.

Ri sxixl, J.. concurred with Graham, E.J.

Lunule y, J., concurred with Graham, K.J.

Dkyshai.k. J. (dissenting) :—An /./• parti order was obtained 
in this case for substituted services of the petition herein. Such 
order was based on an affidavit of William I). McLeod on its 
face purporting to have been sworn to at Baddeck in the county 
of Victoria, before one K. J. McKay, a commissioner of the Sup
reme and County Courts in and for the county of Cape Breton. 
This ix parti order was attacked by motion before the learned 
County Court Judge, who granted it mainly on the ground 
that the said affidavit on its face is a nullity. A commissioner 
for the county of Cape Breton having no authority to administer 
oaths in Victoria county, the motion so made prevailed and the 
sa. I lodge set aside the order and the service of the petition 
made iherein. No attempt was made to establish that the K. J 
.McKay, who certifies himself a commissioner for Cape Breton 
county, was in fact a commissioner for Victoria county. Com
missioners in this province are appointed for counties and com
missioners of the Supreme Court are, by virtue of the County 
f ourts Act, eh. 156, sec. 21, made commissioners of the County 
Court. Said section reads as follows:—

bverv commissioner of the Supreme Court, shall within the county 
Cr which lie is appointed, exercise in proceedings in every County Court
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N. S. tin* "i<ill'' j-iiwi-i> an ere fit-rvi-vil liy him in prut-rwliiigs in thf ,.

It is statml by counsel Imforv us that K. J. MfKii.v
Bvchaha* name is to the jurat on sniil iilliihivit is in faet a eoiiim imn-r

for Victoria county. No attempt was made to shew tin- | it 
is argued that we are obliged to take judicial notice of n i, „

Dryedale, J.
(diHsi'nUng) fact. Thv learned County Court Judgi- in whose district huiii

tin* counties of Victoria and Cape Breton lie. did not tak ,ju>ii 
eial notice of such a fact and I am unable to see how w- n ,i„ 
so. If lie is a commissioner for Victoria county, it must by 
virtue of an order in council appointing him. No prool i .my 
such order was attempted, although proof of an order mini, 
cil is made simple by our Evidence Act. Judicial kim.vlnb- 
is not reached by the use of evidence, it is a matter pi i Mining 
to the judicial function and its existence dispenses win evid
ence. This is the general rule stated in a treatise on nlii-ial 
notice, and I fail to see how we can be asked to over- , tin- 
judgment below by taking notice of an order in count hut * 
not in the case or before us, and for aught I know tl i does 
not exist.

Certain it is, that the only tiling before the County Court 
Judge was an affidavit purporting to be taken by a minis- 
sioner for Cape Breton county in Victoria county, a t ig not 
warranted or justified either by statute or commission In Kn: 
land, in the ease cited, the Courts could verify its oflin In an 
examination of their own rolls. This cannot he done li . and. 
outside of tile commissioner's certificate which we tab at n> 
face, I know of no method of ascertaining a comm - mini s 
jurisdiction, except by the order in council appoint in mi

I must, and I think I ought, to decline to tell tin ■ariml 
County Judge that lie is obliged to take judicial m»i of an 
order in council not proved. 1 am of opinion that tin- said 
learned Judge was correct in rescinding the #.r parti on based 
on the affidavit, which, in my view, on its face is clear! had

Appeal all'
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ALBERTA ENGINEERING CO. v. BLOW.
Alberta Supreme Court. Walsh, ,/. May 1». 101 1

1. (oXTBACTS ( § IV B 3—335)—PERFORMANCE—Ext'VHE FOR FAll.VHK— 
PREVENTION OR lllXIIRAXt E BY OTIIKB PARTY.

The prima facie liability of a builder, for failure to complete the 
construction of a building for the owner until some months after the 
time stipulated, resulting in damages to the owner, is subject to abate
ment if it be shewn that part of the delay was due to the default of 
the owner himself.

■>. Com rapts ( § IV C 1—345)—Right of recovery ox part performance
—Sl'BSTANTIAL COMPLIANCE.

The liability of a builder, for failure in certain respects to complete 
the construction of a building for the owner pursuant to agreement, 
i- properly met by a fair allowance for the expenditures made and 
lu Ih 1 made by the owner, in remedying the defects, it appearing that 
there was a substantial compliance resulting in a practically first class 
job by the builder.

Action by a builder for the contract price of constructing a 
building for the defendant, with a counterclaim for expenditure 
in remedying alleged defects due to the plaintiff’s non-compli
ance with the contract.

Judgment was given for the plaintiff, with certain abatements 
as counterclaimed.

A. II. Clarkt, K.(\, and F. S. Albright, for the plaintiff.
7 . I/. Ttvndk, K.C., and IV. II. M> Laics, for the defendant.

Wai.sii. J. :—I find that the contract price for the work in 
question was 4c. per pound for all of the material and $12 per 
ton for the erection.

1 timl that the total weight of the material used in construc
tion exclusive of the cast iron columns and rivets is 367,3*17 
pounds, the value of which figures out at $14.693.48, and the 
cost of construction amounts to $2,222.56. I think the plain
tiff's charges of $20(1 for the cast iron columns and of $47.50, 
$7.10 and $56 for the last three items in exhibit 6 are proper. 
These mx sums aggregate $17,226.54, which is the amount for 
which the plaintiff, if otherwise entitled to succeed and if its 
account is not subject to abatement, would be entitled to judg
ment.

I find that the date finally agreed upon for the completion 
of the building was September 15, 1912, and that it was not com-

ALTA.

S. ('.
1914

Statement
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ALTA. pleted by the plaintiff until .January -4. Ibid. 1 find ! tin-
S. C.
1911

defendant was partly lvsponsible for this delay by reasoi his
own di-lavs in tin* compli-tion of tin- concrete work, in ti i

Aliikrta approval and acceptance of tin* plans and otherwise. I I I that 
hxMNKKRixG j|u, ii<ljiiit coultl haw followed tin- plaintiff's workin \\ ti

tin- other work of construction a good deal more closely tli n was 
actually the ease. 1 do not see how the plaintiff van lull
liable for the delay occasioned by the defendant's dilii , ■
financing owing to the- changed conditions in the money ark.* 
when he really set about the performance of his own par .if tj„ 
work. 1 place the entire delay attributable to the pla • iff at 
three months. This takes into account the fact that son, of the 
defendant's delay was occasioned by his inability to -• rry on 
his part of the work throughout the entire winter. 1 think 
that lie could have done some work during that season i; had 
followed up tin- plaintiff's men promptly, but 1 do not i! nk he 
was justified in delaying his own work not only until tin i i,until! 
was done, but for several months later. The defend.n i«, .n 
titled to a fair and reasonable compensation for his los- rents 
traceable to the plaintiff’s delays. Evidence was given -•’ otlVis 
for various parts of the building, but there was nothing binding 
upon either the defendant or any of his would-be tenants, uni t 
may have been that none of these offers would have , |i.-ne.l 
into a tenancy even if the building had been finished 1 time.
I am satisfied that $4,200 would be a fair and reasonable allow
ance to make to the defendant on this account, being at t rate 
of $1,400 per month for three months.

I find that there was a substantial compliance by tin plain
tiff with the terms of its contract. A great many c plaints 
are made by the defendant. Some of them have been r nnlii-il. 
such as the placing of the stringers securely in tin- party wall 
Some of them are unimportant; the majority of thru: out in 
under the eye of the defendant's inspector without promt. and 
for some of them, such as those resulting from the fact that tin- 
building is not rectangular (as 1 find the fact to bn. 1 do ii"t 
think the plaintiff is to blame. 1 accept the opinion of Mr 
Fyshe that whilst, theoretically, this may not be a first-class 
job. practically it is. The defendant should have a lair and
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p|.„l„ r allowance for the expenditure made ami to lx* made by ALTA, 
him in remedying the defects which can fairly In* laid at the s.c.
plaintiffs door, lie is entitled to tin* following items forming 1911
parts of exhibit 28 :— Albkkta

Kxumr IUS(.
Wngvs .................................. #2»»5.t»u ( ,,
T. It. Stuart & ('»................................. 45.08 r.
Vninii Iron Works 124.40 ll!.ow.
WrtwrtKwu ... o :to wrt*Tj.

#441 74

Tin' plaintiff should get from him, if it wants them, the 
tools included in the above accounts. I do not think the plain- 
till v chargeable with the salary of either W. It. Blow or E. II. 
Nirlink No other claim is made for money actually expended 
by tin- defendant.

Til- question as to the amount which should be expended to 
iviiicih other defects which can he remedied is a more difficult 
om Some of those complained of have been covered up by the 
closing in of the building. Some of them were more offensive 
to tin eye than detrimental to the building. I think that an 
iillowani'i' of $1.000 on this account will be ample. I am satis- 
tied that any error in the fixing of this amount is as it should 
lu-, in the defendant’s favour.

I am by no means satisfied that the building as it now stands 
is nut capable of carrying four additional storeys. My opinion 
is to tin contrary of this. Even if the building as left by the 
plaintiff was deficient in some of the essentials of strength 
looked for in the substructure of a six-storey block, 1 am satis
fied that with the meeting of one of the building inspector’s 
objections by the placing of the stringers more securely in the 
vast wall, which the defendant has already accomplished, and 
the expenditure of a sum easily within the $1,000 allowance 
which I am making, no doubt as to the sufficiency of the struc
ture tu support the additional storeys could reasonably bo felt.

There will foe judgment for the plaintiff for $17,226.54 on 
its claim, and judgment for the defendant on his counterclaim 
for $.">.»il 1.74, which will be deducted from the amount of the 
plaintiff's judgment, leaving a balance of $11,584.80 due to the
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ALTA.

S.C.
1911

Alberta
Engineering

Co.

plaintiff, which will bear interest at 5' ; per annum fron I M.ru. 
ary 1, 1913. The plaintiff will have the costs of tli- action 
and the defendant the costs of the counterclaim, and tl plaih 
tiff will have the usual mechanics’ lien judgment.

The plaintiff may amend by adding the Standard Rank as a 
co-plaintiff if it so desires.

Judgment for plaintiff ; counterclaim allowed part

ONT. BARTLET v. DELANEY.

S. C. Ontario Hup re me Court {Appellate Dirinion), Meredith. CM. O 
1913 Magee, ami lludyitm, JJ.A. Xorember 3. 1913.

1. PlTll.lt LAN IIS ( 6 11-21)—4ÎBANT OK PATENT—A M BIG l TTY
A Crown gnmt of si named island nuiy include surroiun m.u- 

IhiuI by a reference therein to a plan and survey, and to unient- 
indicating the nature and extent of the prior use and itimi ■■{ 
the land making it possible to determine its boundaries.

[Bçrtlet v. Delaney, 11 D.L.R. 584. 27 O.L.R. 594. I o.U.X. 
reversed : Booth v. Bat té. 15 App. Cas. 188; ami Von /»- < \ I
Co. V. Table ('ape Marine Hoard, [1900] A.C. 92. referred i.

2. Waters (I II A—05)—Riparian rights—Land iioi mh o in >nn .a
CHANNEL” or STREAM.

Land bounded on and descrilied as following the windii of ti- 
“side of the channel" of a navigable river, ordinarily cxtei mil. ■ 
the bank or shore line of the stream past which the Imdy of v t tl 
and not to the margin of the deeper channel used for mixn

[Martlet v. Delaney. Il D.L.R. 584. 27 O.L.R. 594. I " U V 
reversed; Alabama V. 1leorgia, 23 How. ( C.S.) 505, followed

Statement Appeals by the defendants from the judgment of Latch- 
fori>, J., Bartht v. Delaney, 11 D.L.R. 584, 27 O.L.Ii d 

The appeals were allowed.

Argument McGregor Young, K.C., for the defendant Gauthier, appel
lant, argued that the question in this ease was with regard to 
the description in the patent, and, consequently, the meaning 
of the word “channel see Collins Bag Bafting and l' rii'itol- 

ing Co. v. New York atut Ottawa BAY. Co. (1902 . U SC.!! 
216; the definition of “channel” in Murray’s Oxford Dictionary 
and in Rlaek’s Law Dictionary ; Farnham on Water.* 4L: 
Dunlieth amt Dubuque Bridge Co. v. Dubuque Con >i IhH 

55 Iowa 558; Iowa v. Illinois (1892), 147 U.S. 1. at p. 12. File
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meaning of the word “channel” in international law and in 
private law should !»• noticed. If the instrument is not clear, 
tin- iilnn will control: O'Donnell v. Tin'nan (1874), 35 C.C.R. 
181: (Irasett v. Carter (1884). 10 S.C.R. 105; Herrick v. Sixby 
( 1867 ‘. L.R. 1 P.C. 430, at pp. 451, 452; Llewellyn v. Earl of 
jirsey 1843), 11 M. & W. 183; Williams on Vendor and Pur
chaser. 2nd ed., p. 634.

/. F. 11 dim nth, K.C., for the original defendants, appel
lants. argued upon the facts that the defendants were entitled 
to possession, pointing out that the learned trial Judge, while 
declaring in his judgment that the plaintiff was entitled to pos
session. gave no reasons for his conclusion.

E. /). Armour, K.C., and A. R. Bartlet, for the plain
tiff, argued that the description in the patent was good, 
and that the plan did not identify the land : At trill v. 
Platt 1884), 10 S.C.R. 425, at p. 470. [Meredith, C.J.O., re
ferred to Dominion Loan Society v. Darliny ( 1880), 5 A.R. 576, 
on the question of a rectification of the description of the pro
perty In re Provincial Fisheries (1896), 26 S.C.R. 444, per 
Strong. C.J., at p. 521, may he referred to on the question of 
the boundaries of the river. The channel-bank and each side of 
the channel is one boundary. The plaintiff had rights of user 
from 1827-1907: Van Diemen's Land Co. v. Marine Board of 
Tablt Cain, [1906] A.C. 92, per Lord llalshury, L.C., at pp. 
97, 98: /aeklynski v. Polushie, [1908] A.C. 65; llalshury*s 
Laws of Lngland, vol. 14, pp. 583-588. The right of the Crown 
is proprietary, not prerogative. The plaintiff got a grant of 
land of which lie had been in possession for the purpose of 
fisheries; the defendant Gauthier held the land on leases for 
thirty continuous years. This was where the fraud came in. 
snidi possession has been held by the Privy Council to identify 
land: Itooth v. Rat té (1890), 15 App. Cas. 188, at p. 192. As 
to the effect of the plan, see Horne v. Strain n, \ 1902] A.C. 454. 
where it is said that in a grant of land with certain specified
boundaries, as a matter of construction, where the diagram 
is repugnant to the terms of the grant, the latter will prevail 
In Mdlor v. 1 Yalmsley, ] 1905] 2 Ch. 164, the word “seashore' 
was held to mean the “foreshore” in its strict legal sense, i.e.,

ONT.
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ONT. the land situate between medium high and low wat- rks
R. C. 
MHS

The judgment is right because: < 1) the description in tin >:ni 
ment is particular and accurate, being shewn by m< t n,]

Habtlkt bounds, and hence the plan must give way; (2) the «1 i
between the old plan and the present plan is very small.

Argument
the plan and the description do not agree, the occupai a |
evidence of identity are sufficient.

Young, in reply.

Hoclgin», J.A. HmxiiNs, J.A. (delivering the judgment of the (
1 am unable to see that the description in the pat- | i
sents any difficulty which cannot be readily solved by lu 
the plan, the words of the grant, and any evidence to 
the subject-matter which can lie properly considered. 1 
the evidence identifying the mainland points, the hi
monts of the firm and marsh land, the location of tin- |u 
fishery establishments, and the documents and facts in imr
the nature and extent of its prior title, use, and oc- 'i i,.
and its being part of an Indian reservation: liootli v. / . ]'i
App. (’as. 188; Vo##■ l)i< im it's Land Co. v. Minim /.’
Tubh Cape, |19U6J A.C. 02.

The construction which 1 would place upon the gr.n 
give the grantee the firm and marsh land shewn n, n tin* 
Hartley plan. That supplies both a visible outline s., i; m 
pp. 30-34, and Lambe, who circumnavigated the im mil
in a boat, pp. 44, 45, 50) and visible and proper begin and
ending points, and treats the word “channel,” in its 
significance, as meaning “stretching from margin to .-;i
and the expressions “side of the channel” and “folio l- the 
windings thereof" as indicating a course bounded parti.
Jam! and partly by marshy land as shewn on tin* plai In th»* 
view 1 take, it would not militate against this view « , if the 
line between the marsh and the channel were in tin* itm* at 
places.

The principle may well be applied which was lb '"! i» 
23 How. (V.S.) 505, State of Alabama v. State of f#/ />/ " wlinv 
the expression “along the western bank” was treated allow
ing, where the bank was not defined, a continuance of : •omul*
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iir\ ,ilong the line of tin* bed, ns that is made by the average and °NT. 
mean stage of the water. s. r

1 disregard, if necessary, the bearings in relation to the main- ,!'1 ! 
lal,d. as being too indefinite to interfere with the clearer ex- Hakti.kt

pression of the plan and the other words of the patent. The 
area thus covered is 1,339 acres, which approximates more nearly 
tu the original 1.200 acres than to the 2.002 acres now given.

The plaintiff does not allege fraud, error, or improvidence, 
and does not, therefore, bring himself within the ease just re
fined to. The defendant Gauthier may or may not he entitled to 
compensation, hut the right of the Crown to lie heard or to he 
;in active plaintiff, if it so desires, seems to me to lie an important 
on.* and one that would have to lie carefully considered if the 
facts ni' this ease did not warrant the finding that tin* plaintiff 
had established no title to the lands for which Gauthier obtained 
his license, and consequently bad no status to attack him. In 
a case where possession is claimed, and it is sought to oust the 
licensee of the Crown, it would seem to lie reasonable that the 
Crown should be entitled lo lie heard and to defend that pos
session. if the title to the property is brought in question. Here 
a notice of some sort was served on the Attorney-General, hut 
1 am nimble to find any authority for a summary notice to the 
Attorney General except in the Judicature Act. HIM, 3 & 4 Geo. 
V. eh 111. see. 33, upon a constitutional question being raised.

I*ut, apart from that, the point here is, that there has been no 
vliaree of fraud, no investigation of fraud, and no notice to the 
defendant Gauthier that he was to defend himself against such 
an attack. It is as much contrary to natural justice to pro
noun • a person guilty of fraud or perjury, if in the proceedings 
taken lie had no knowledge that such a charge was made or was 
being inquired into, and had no thought of meeting it. as it is 
to proceed against him in his absence ; and the principle stated 
in A i< hulls v. Cumming (1877), 1 8.C.R. 395, is carried to that 
extent. See also Maxwell on Statutes, 4th ed., p. 546.

In this ease no charge of fraud, misrepresentation, or sup
pression is made against the defendant Gauthier. The plead
ings disclose a case of overlapping boundaries only. The sole 
item of actual misrepresentation mentioned in the reasons for
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judgment is, that his lease did not cover the water front or tin- 
fisheries in any way, hut only the shore, and that, instead of 
one lease, there were several, which should have been mentioned. 
On looking at the lease of 1907, to which, it is evident, n f i .m - 
was , the statement that it did not cover the water front 
or the fisheries in any way, but only the shore, is an accurst» 
statement; while the other and earlier leases proved. /■ , of 
1877 and 1881. cover pier fisheries, which are out from tin slmr.- 
of the island 280 feet, 360 feet. 940 feet, and 2.220 feet r.-spn-t 
ively.

The suppressions charged, summarised, are of facts which 
would go to shew that the Paxtons had exercised rights over 
the water lots in question, and therefore had a title or claim. 
In the reasons for judgment, it is stated that the defendant 
Gauthier could, as the leases to him had expired, question tin»" 
rights, and that the Crown had knowledge of an adverse daim. 
It had knowledge of more than that; for on its tile (exhibit :{n 
there is, as 1 have mentioned, an express statement on behalf 
of the Palms estate, through Clarke, Cowan, & Hart let, their 
Windsor solicitors, in 1904, that the water lots surrounding the 
island had not been granted to them, and asking for a patent. 
The lease of January, 1907, was made by the Palms estate four 
years after the defendant Gauthier had been openly operating 
the fisheries.

The express disclaimer of the Palms estate was repeated i:i 
November, 1909, by the Detroit attorneys of the estate, to Behan 
(exhibit 38) ; and that position was maintained in this action 
until after the defendant Gauthier was added; the original de
fendants pleading (paragraph 3) that they bought out to the 
channel-bank, and the plaintiff joining issue on that statement. 
The Ontario Government were not likely to be ignorant of th 
fact, if it be a fact, that the Dominion Government operated 
these fisheries from 1892 to 1903.

No witness from the Department of the Ontario Government 
concerned was called—and naturally so, where the oul\ allega
tion was that the Crown grants overlapped; so that there is 
nothing to shew their state of knowledge at the time—a reason
able step to take if the fraud was said to be perpetrated on

48
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thvm. This is the more necessary, as the Minister’s letter 
rt'f.Ts to evidence being before the Department when the license 
whs granted. This may and probably was Gauthier’s evidence; 
lml that should not be left to surmise. It is not enough that a 
judgment may be right : it must be founded on evidence of the 
facts on which it rests.

Vnder these circumstances, and apart from the principle I 
haw alluded to. I think that there is no such proof as is required 
from a party alleging fraud in another, and that that must be 
the test where a finding of fraud is made, although not asked 
for in the pleadings or adopted by any of the parties.

The judgment should be reversed, and the proper declar
ation made as indicated as to what passed under the patent to 
Paxton. As to the original defendants, so much of the judg
ment as orders them to give up possession to the plaintiff should 
lie set aside, and judgment entered dismissing the claim for 
possession and mesne profits, and also dismissing the counter
claim of these defendants for specific performance, with a declar
ation that the dismissal of these claims is not to be a bar to any 
subsequent action arising out of or by reason of the alleged con
tract or contracts. There should also be a declaration that the 
rights of the plaintiff, if any there be, arising out of any 
practice of the Department of Grown Lands in dealing with 
owners of the shore or arising because of their ownership 
thereof, are not interfered with by this judgment.

ONT.
S. C.
1913

Ilodgin*. .1. A.

There should be no costs of the action or counterclaim be
tween the plaintiff and the original defendants. The judgment 
annulling Gauthier’s license of occupation should be set aside, 
ami the action as to him dismissed with costs.

Appro! alloived.
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B. C. DEISLER v. SPRUCE CREEK POWER CO.

P. C.
11)14

Itrilinh Columbia Supreme Court. Macdonald, ./. April :*•*. lu

1. Mixkh axii mixkralh 111 A—7b)—Pi.ackr mix inc (B.r.i w
POH1H OX HTAKIXU.

Strict compliance with statutory requirements it estent ml ■ 
iug ii claim under the "placer mining" law of llritish tnlunil 1 : *>
11.(lull. cli. lli.V and. if legal pouts were not list'd in loe.r 
claim it is invalid.

1 Celleut v. Almuurr, 1 Martin's Mining Cases, 1.14. referred t
2. MlXKH A All MIXKHAI.H ( * I C—15)—MlXIXti I.KAHK WITH IX St I 1 s|

UKNCHIPTIOX—St'BHKgiT XT I.CHATOH OK PLACER CLAIM Wll l\
IIICATED AREA—AMENDMENT OK CROWN I.KAHK—IIKsKHV A 1 i|
llliiIlls OP FREE MIXKKH.

If. through a faulty description in a lease from the ( row ï a
mining claim in British Columbia, the lessee did not get the m
tended, a suhsetpient burnt fide locator of a placer claim is not ml
hv the fact that the greater portion of his claim max lie u i' 
lioundaries of an area created by four corner posts hut for w w
lease has Im'cii granted; nor is the validity of the placer <1 
stroved hy any subsequent amendment in the description au >1
by the (Town subject only to free miners' rights.

Statement Trial of action involving the validity of certain mug 

claims.
Judgment was given for the plaintiff.

S. S. Taylor, K.C., and IV. T. (Irani, for the plaint in
E. V. Hotlwi II, for the defendant.

Mai'duiiald, J, Macdonald, J. :—Plaintiff on July 13, 1906, by pu 

from one 1*. ('. Callaghan became the owner of the Shi 

placer claim, situate on Spruce creek, Atlin district. I*i ' - 1 '"1 
uiuhia. This claim was located by one Walter Hennison u l'"1:’ 

and the statutory enactments relating to placer claim m" 

been complied with, so that whatever title Hennison pie- ""1 

to the ground situate within the limits of the claim .inn-

vested in the plaintiff.
The working of the claim was interfered with by tin iVn- 

dant company through its workmen on September lb. 1 • m l 
its co-defendants entered into a "lay” agreement with il uni 
pany, at tin- same time annulling a previous agreeim i vitli 
said Callaghan under which they had been working ilm aim. 
Defendant company claimed that it was entitled to adoj this 
course either through being the owner of the property r a
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|)lin-i r mining lease, known as the Vernon lease, granted liy the 
i l ow n on May 10, 1001, or as being the owner of the Speculator 
mineral claim, embracing the same area as the Sunflower, the 
Speculator having been purchased from one R. 11. Thomas on 
September 1. 1006.

Defendant company attacked the staking of the Sunflower 
mineral claim and its location as not being in accordance with 
tin provisions of the Placer Mining Act | R.K.B.t \ 1011, eh. 
l(if>].

Aside from the question of the ground being already oc
cupied bv the Vernon lease, the invalidity contended for nar
rowed itself to two points : first, that the location posts were not 
of th- proper size ; and, secondly, that, in any event, the loca
tion was premature, having taken place before the ground had 
become open for location. As to the staking there was con
siderable contradictory evidence. William ('. Hall, manager of 
tlii defendant company, stated that lie had measured the stakes 
«uni produced a memorandum alleged to be made at the time. 
The difficulty, in giving effect to his evidence, arises from the 
fact that Edward S. Wilkinson, P.L.S.. called to corroborate 
him. and who would, on this point, have been of great assist
ance ns being an independent witness present at the time, did 
not make or keep a memorandum of such measurement. There 
were some very t statements made as to the shrinkage
that would occur in location stakes exposed to the weather in 
tli' Atlin district. At one time James A. Fraser, gold commis
sioner for the district, made a measurement of the stakes in 
question, but the book in which the result was noted was not 
forthcoming at the trial and could not lie found by him. There 
is no section in the Placer Act. [R.S.IM'. 11)11, eh. 165] similar 
to sub-sec. nl) of see. Hi of the Mineral Act, | B.S.R.V. | 18!)7, ch. 
I-'1 : R.S.H.C. 1!)11. eh, 1571, so if legal posts were not used in lo
cating the claim it is invalid. Strict compliance is required. See 
l‘'lh id v. Almourc, and other cases referred to in vol. I. Martin's 
•Mining Punch (R.C.) 1J4, decided before the saving clause to the 
•Mil" nil Act was passed. After due consideration of the evidence 
pertaining to the size of these stakes, 1 cannot find that the 
stakiii- of the Sunflower mineral claim was invalid through

B. C.

S.C.
1014

I’oWKIJ Co. 

Macdonald. J
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legal posts not living used for that purpose. In coming to this 
conclusion, 1 am impressed with the fact that the stakes were 
located on ground claimed by the defendant company an i tin* 

manager of such company doubtless knew the necessity of pro
perly staking a placer claim. With his knowledge and m. ans 
of attack, if certain of his ground, he allowed the plaintiff's 
predecessor in title to work the claim and dispose of a large 

quantity of gold extracted therefrom. There is also tin* pre
sumption in favour of the plaintiff that the staking, espt ■ uilly 
under the circumstances, was carefully and properly carried 
out by Rennison. As to the question of whether the claim was 
a premature location, I am satisfied the claim was located after 

the period of “lay over” had expired, namely, on July 5. l!H»l, 

being the date referred to in a sworn application for record of 
the claim. The physical location of the Sunflower thus li • \ ing 
been found valid and as far as other placer claims an ' (ni
ce rued, to have taken place upon ground which was open for 
location, disposes of the Speculator mineral claim. It was 
located on ground then occupied by the Sunflower mineral 
claim, and, as far as such claim is concerned, is in va I i i It 
would also be invalid if the ground thus sought to be located 
was within the limits of an existing placer mining lease I find 
that the location of the Speculator was at the instigation and 
for the benefit of the defendant company, and that Thomas was 
simply utilized in the matter. His affidavit stating that tIn
land sought to be located was unoccupied for placer mining 
purposes does not accord with the position taken by Ids em
ployer, that the Vernon placer mining lease was then ell five

for mining purposes.
The more important question then remains to lie decided, 

whether the land occupied by the Sunflower placer claim, or 
any valuable portion thereof, was located on ground then law
fully occupied by the Vernon lease. J. F. Murton mad appli
cation in May, 1900, pursuant to see. 90 of the Placer Mining 
Act (R.8.B.C. 1897, ch. 136), inter alia, for a lease of bench 
ground for placer mining purposes according to a descr ption 
contained in said application. His application was for a l>‘«w
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of tin* land, containing an area of twenty acres, for twenty 
wins, and the claim was to lie known as the Vernon placer min
ing claim. The gold commissioner for the district on June 2, 
liilili, pursuant to the statute, recommended such application, 
with live others, for the favourable consideration of tin- Lieu
tenant -( iovemor-in-eounci 1. explaining that the ground sought 
to he obtained could only In* worked on a large scale, by reason 
of depth of gravel and the cost of obtaining water. He stated 
that sec. 92 of the Act had been complied with and recommended 
that the rentals be fixed at $50 yearly. An order-in-council was 
passed on June 15, authorizing the issuance of the lease for the 
ground for the period and at the rental recommended by the 
gold commissioner. A hydraulic bench lease (number 189) 
was in due course, under date June 15, 1900, granted to Murton 
and contains the usual conditions and stipulations, including 
proviso for re-entry.

This lease was issued before a survey of the land was com
pleted, and, according to a recital contained in a memorandum 
of the gold commissioner attached to the lease (exhibit No. JO) 
the metes and bounds referred to in the original description 
were incorrect and had been derived from assumed, instead of 
actual measurements, with courses and directions. When the 
survey subsequently took place, it was found that such survey 
diil not correspond with tin* description in the lease, or even 
with the description in the application therefor. It appeared 
to overlap and encroach upon placer claims or prior locations. 
Authority was then obtained for a new survey and an order-in- 
eoinicil was passed with a view to rectifying the discrepancies. 
An amended description to correspond with such new survey, 
with an accompanying plan, was substituted for the original 
description in the lease and the original plans were detached 
therefrom. The defendant company, as successors in title to 
Murton. seek to uphold this lease with such amended descrip
tion and plan. I do not consider that the original boundary of 
tlif leased property as marked on the plan (exhibit 32) made by 
•I. II. Brownlee, P.L.S., was correct. lie stated that there was 
a custom in the district of surveying placer claims in the man
ner indicated, but. even if there were a local custom to that

B. C.
s. c.
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Mar'donnld, J,
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«‘fleet, it would not entitle tile owner of lain! held und< i «*• 
from the Government to include ad<litional land in the n mi 
indicated. There was also wlmt is termed a first am \ |n| 
boundary of the Vernon lease, arising out of a survey, hi h 
is referred to in the different plans, hut I do not find an> itli- 
orit.v for this survey and consider that the boundari. tlms 
created should lie ignored. There remains to consider u 1 tli. r 
the second amended boundary already referred to in tin n,|. 
ments to tin* hias«*, and which was made by E. S. Will, nxm. 
IMj.8., is the proper boundary of the land comprised win u tie- 
Vernon lease. The first point to determine is the local m of 
No. 1 post of the Vernon lease. There was considerabl. .\j| 
ence adduced ami lengthy argument as to whether or mit tlii* 
post was at the point shewn in the plan attached to the I .!->.■ ;is 
amended. Mr. Wilkinson was admitted bv both parties it tin 
trial to be an impartial witness and his credibility was not in 
any way attacked. I accept his evidence and in refen ng to 
the running of the amended boundary he stated In* interni.-.| to 
start from the posts as he saw them on the ground: “ .1
intended to start from tin* original location posts as I found 
them.” In further reference to the starting point of i n sur
vey in cross-examination he stated as follows:—

i). What wee the |mnt you started from? A. That was tf Noiimi 
leaw* poet. It had a whole lot of writing referring to the lease.

Q. Was it the corner post of the lease? A. Yea.
(). Did it seem to he in its original location? A. As far n I 1 nil 

tell, yes.
Q. Who pointed it out to you? A. 1‘rohahlv Mr. Hall. I shun! I think

The sugg«‘stion was made that even if the post won it tin- 
point where it was found by the surveyor, that it Imd been 
moved to that point preparatory to his making the sun-y. I 
find no evidence to support such a fraudulent act. and I as
sume that the post was at the point of its original location, so 
that whatever course was taken in the survey, was f ■ n the 
proper starting-point. If the ground to be obtained under a 
lease is governed by the location of the posts placed t each 
corner of the claim and not by the description in the l« me .sub
sequently granted, the company became entitled to tin- round
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within the limits of the second survey made by Wilkinson. This 
sh. -w ireording to exhibit 12. a substantial portion of the Sun
flower placer claim within the boundaries of the land occupied 
bv tie Vernon lease. It is contended, however, that the amend
ment to the Vernon lease, which was authorized by order-in
come I. dated Septemlwr 22. 1904. was subject to the proviso 
that such description as amended did not conflict with the 
riirlits of any free miner. The effect of this proviso requires to 
In- considered. Does it limit the relief, so that the lessee from 
th- Crown only obtained the land included within such limits, 
guhje.-t to the rights that might have been acquired by any free 
miner who had located mineral or placer claims in the mean
time. Some weight is given to this contention by the fact that 
the order-in-council provides that the leases are to be re-exc- 
viiteil and should be considered as only effective from the time 
of such execution. It is contended on the contrary that the 
fact that re-execution is provided for instead of a new lease 
implies that the old lease stands and the description is simply 
to In- rectified and that its operation relates back to its «late. 
Tin- lease was not as a matter of fact re-executed, but no point 
was taken on this ground at tile trial, and the Crown received 
rent and recognized the defendant company as its tenant. This 
direction in the ordcr-in-conncil thus only becomes important 
in di t- running the construction to he given to the authority 
under which the gold commissioner acted in amending the de
scription. The plaintiff submitted that it was intended that 
the rights of free miners, which had arisen in the meantime, 
should. In this proviso, he preserved and that they should not 
suffer through rectification of an error with respect to the de
scription. either in the application or in the original lease. It 
was also contended that the location of the Sunflower was a re
location of a placer claim, which had expired, ami that the 
ground hud thus In-coiiic open for re-location. No evidence was 
addtin-d as to the extent of the prior placer claim. As advan
tage was taken in locating the Sunflower of the law that had 
just lh-cu changed, extending the area that could be located, 
the ground thus previously occupied may not have been within 
the limits of the Vernon lease as indicated upon the ground by
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its four corner posts. Tin* form of lease in use by tin h. (tart
inent of Mines provided that the land demised to Murt»m was 
subject to the reservation of:—

All *»vh mining claim* (if any) Hituatc in whole or in pun within 
the tract hereby secured a* are legally held and represented by free mineri 
on the day of the date of thene presents,

so that within the limits of the large area thus leased ! > the 
Crown there might exist a valid placer mining claim which 
would not lie affected by the lease. This is important n con
sidering whether the lease was to become effective from tin- time 
of its amendment or was to relate hack to the date of it* execu
tion in June, 1900. With this reservation in the lease w h\ wag 
the proviso in the ocder-in-council also inserted ? \V.i> it to 
place beyond doubt the intention of the Crown that sm li mis
take was not to he rectified to the prejudice of any fr> miner 
who had located a placer claim within the limits of the land 
which would thus be included within the amended desn j it ion. 
It must lie home in mind that this order-in-council was appar
ently passed at the instigation of the defendant company alter 
the location of the Sunflower claim and without the owner of 
such claim having an opportunity of being heard. Ih-yond 
question such owner obtained some interest in the Ian-1 and it 
would lie contrary to justice that he should be deprive,I of his 
rights in this manner. Consequently, the more reasm <!e in
terpretation would he that it was not intended to a t the 
position of the Sunflower or any other claim.

The contention of the defendant y is that the Crown
was simply rectifying an error that had taken place an I n it the 
plaintiff was not in a position to obtain any advanta from 
the mistake. This position would be tenable if the I. ml com
prised within the limits of the area hounded by the eon, posts 
became, simply by the location of such posts, alienated from the 
Crown and leased to Murton. Shortly, I take the cont- ntioii of 
the company to he that, after proper staking, it then <uuplietl 
with all the other provisions of the Act entitling it to ise of 
the ground within the area thus sought to be obtained hut that 
in the description in the application, and more especial! in the 
lease, there was a serious mistake—that such description did

91
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not correctly describe the land thus applied for and the Crown 
as the landlord was simply performing an act of justice in cor
recting the error. I do not think the staking alone conferred 
any rights upon Murton. It was only an initial step and would 
not even have enabled him to redress an act of trespass, lie 
<lid not obtain any such interest as the locator of a mineral 
claim acquires between time of location and recording his claim. 
I'nti 1 his application for a lease was sanctioned and the lease 
executed. Murton had no right to the land.

B. C.

8.C.
11114

Dhni.ks

I’owih Co. 

Mium|<hiuIiI. J

In my opinion, if. through faulty description, lie did not be
come lessee of the land intended, then a subsequent ho ini fuit 
locator of a placer claim is not affected by the fact that the 
greater portion of his claim may he within the boundaries of an 
area created by four corner posts, but for which no lease has 
In-en granted. This was the position with respect to the Sun
flower placer claim, and I do not think the validity of the claim 
was destroyed by any subsequent amendment of the description 
in the lease to Murton. Plaintiff is entitled to all the land lying 
within the boundaries of the Sunflower claim an I defendants 
an- liable in damages for trespass and removal of gold there
from. I do not consider that there is sufficient evidence before 
me to fix the amount of damages so there will be a ret -reiice to 
the registrar and any evidence already taken may b« used in 
addition to further evidence. Counsel may speak to the form 
of the reference. Plaintiff is entitled to the costs of action and 
the costs of reference are reserved.

Jmhjinmt for plaintiff.

as—it o.i..a.
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B c JOHANSEN v. ANDERSON.

A q Itrilisli Columbia Supreme Court, Murphy, ,/. January 23, l''l I

1914 1. Mastkr ami nkrvant ( I II A 3—50)—Liability of maktfr- hi iv t
WARN AND INSTRUCT.

In an action by a workman for personal injury, «lut- tu 
dent resulting from the negligence of the defendant employ i .i. 
man in giving an order to the workman without warning him i-.mot 
the danger which was the effective cause of the accident un i wide 
was known or should have been known to the foreman, the d< i n.l.r 
is liable under the Employers' Liability Act, R.S.H.V. lull. ;i 
although it may appear that the workman's ordinary calling, i On, 
lie had l»een hired, primû facie imported a right on defend,miI* 
half to assume that the workman knew his business and w. 1 I n„ 
place himself in danger.

Statement Action by a workman in damages for personal injury, on 
the ground of the negligent giving of an order to him by the 
defendant employer’s foreman, without warning against tin- 
danger known, or presumed to he known, to such foreman 

•Judgment was given for the in $1,000 damages.

Linas, for the plaintiff.
('raili, for the defendant.

Mun>hy. j. Murphy, J. :—1 have carefully read the evidence since the 
trial and with considerable hesitation have coneluded tic- plain
tiff is t d to recover. Hernstrom had authority to give the
order to the plaintiff to cut off the projecting stick an.I <ii<! 
give such order. When he gave it lie knew that the log being 
drawn had jammed against the stick and had pushed it forward 
a foot. It then, as appears from Macdonald’s evidence, eninc in 
contact with a rock, and, as appears from the accident happen
ing, was subjected to such a strain by reason of the pull of tin 
log against one end and the resistance of the rock along its 
length that it was sprung.

I think this spring was clearly the cause of the accident and 
not the fall of the stick as contended by the defence for tin- 
fall of a stick—an eight-inch stick—a few feet would hardly 
break a clean section out of a man’s leg. I think Hernstrom 
ought to have known, if he did not know, that the sti- k was 
probably sprung, not only because he saw what had happened 
but also because, as appears again from Macdonald’s evident
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w|,vn the jam occurred it was decided to attach the line of an- 
otla r engine to the log for additional power. Inasmuch as the 
practice was to pull right through any obstruction, if possible, 
I think it is a fair inference that that had been attempted in 
this case with the one line and the attempt failed but did re
sult in a considerable spring being put in the stiek. 1'nder these 
circumstances, 1 think llernstrom was negligent in giving the 
orjer In* did without warning the plaintiff of conditions which, 
if la- did not know, 1 hold he should have known, and therefore 
the defendant is liable under the Employers’ Liability Act, 
R.S.B.C. 1911, eh. 74.

My hesitation arises from the fact that plaintiff admits he 
was hired as a “chunk bucker” and there is evidence that tin? 
cutting off of such a stick as the one that caused the accident 
was the ordinary business of a chunk bucker. It is urged, there
fore. that plaintiff having hired as a chunk bucker, defendant 
ami his servants had a right to assume that he knew his busi
ness and would not place himself in danger. In this connection 
I must state that some of the plaintiff’s evidence, if taken as it 
appear* on the notes would, I think, put him out of Court. He 
is a foreigner, not very conversant with the English language, 
and it was clear to me on the trial that he did not fully under- 

all the questions put to him, particularly those where he 
apparently makes admissions injurious to his ease. On the 
whole, I think, there were special circumstances which ought 
to have been known to llernstrom if they were not, and which 
he ought to have communicated to plaintiff when giving the 
order I assess damages at $1,000.

B. C.

s. c.
1914

•ÏOII AN HEX 

An DEB SOX. 

Mun.hr. J.

Jndynunt for plaintiff.
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MAN. SIMONSON v. CANADIAN NORTHERN R CO.

C. A.
1914

Manitoba Court of Appeal. Howell, C.J.M.. Riehanls, Rertlw
Cameron, JJ.A. April 2». 1914.

1. Mantkr ami nkrvaxt (til K 4—225)—N kiii.hik.xm ok kki.i.ow , XX|
—Stati toky i.i aiiii.ity—Limitation to injihikh within i im,
—Employkhk* Liability Act ( Max.). 

l’in* Employers' Liability Art. R.S.M. 1913, eh. «1. giving n
ployee a light of action which <lid not exist at coninion law in 
of the negligence of a fellow-servant. <|im*h not apply to injurie» , |n|
by the employee outside of Manitoba.

\Simonson V. C.\.lt. Co.. 15 ILL. It. 24, affirmed; Johnston \ ' \.// 
Co., 19 Man. L.H. 179. discussed. |

2. Mantkr and nkrvaxt (fill K 4—225)—Xhuliiiknck ok kki.uiv .. vni
—t'llAXIIK OK Rll.K HY HTATt’TK IX PROVIXI'K WHKRK IN.n »i »
TAixtco—Action ix axotiikh hroyinck.

The Saskatchewan statute. R.S.S. 19(19, eh. 52. sec. 31. »ui . 14 
which declares in elTect that the defence of common employm- .ball 
no longer obtain in an action against an empi lyer for injurie- iltinj-
to the employee from the negligence of another employee engav 1 tin
same service, applies only to actions in Saskatchewan, and will -u.
tain an action by the employee in Manitoba for injuries su-t ,| in
Saskatchewan in the course of his employment, to which a- !Imtp
was in Manitoba as regards injuries sustained outside of tie 1 m,v
a defence at common law on the ground that the injury wa- . .-i\*-d 
from the act or default of a fellow-servant constituting an :inary 
risk incident to the service. ( Per Perdue. J.A.)

3. Conflict ok lawn (II El—1(H1)—Emvi.oykrn* liahii.ity m rii.*
NVHTA1XKD IX AXOTIIKR PBOVINCR—ACTION BY KMIM.OYI 1 \ I l v I
OK HIBIXO—Lkx FORI—l.KX i.iht.

Where an action is commenced in Manitoba by a servant nv -• In- 
employer respecting an alleged wrong which took place in ** 1. Ii.
wan in the course of his employment extending to that pi . in-
must prove that a wrong has been committed which is aett 
cording to the law of Manitoba and also that the act wa- ■ o - r 11
in Saskatchewan. (/*»»• Perdue. .LA., and Cameron. .LA.i 

| Simonson v. C.X.R. Co.. 15 D.L.R. 24. a (tinned : Tomalin v 
[199')| 2 K.R. Ill ; and Seliirartz v. / ml in Rubber Co.. [191 IVII
299. referred to. |

Statement Appeal by plaintiff who sued to recover damages t -c in

jury while working for the defendant railway, from <li«-
miNNal of the action at the trial before Metcalfe. •).. Sin

C.X.R., 15 D.ii.R. 24.
The appeal wa* dhtmimcd, Howell, C.J.M., tliHsent

1). A. St tic pooh, for the plaintiff.
(). 11. Clark, K.C, and C. IV. Jackson, for the del* nil.

Howell, C.J.M.
(dlwk-iiting)

Howell, C.J.M. (die-tenting) :—An I differ from tie .i"i‘ity 

of the Court in this matter, I *hall briefly give my reawH
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The law applicable to this case is fully discussed by Mr. dus- MAN. 
tier Metcalfe in giving his reasons for directing judgment for c. A.
tin defendant, holding as 1 think he does, that the Manitoba HHl
statute under which the plaintiff hoped to succeed was local and si monmix 

limited. ■ ' ,
The ease of David sson v. Ilill, 11901 | 2 K.B. (MM), decided that North mix 

a foreigner could, under the English Fatal Accidents Act. recover l! * 
fertile death of another in a foreign country in an English ( 'ourt, io«ii.o.j.m.

• 1 • , • • Idlsw-lltlllgl
the defendant being within the jurisdiction. In Tin llnllni, 5 
Mue. VS. 2G2, l(i Eng. R. 514, it was held that where by English 
statute the owner was not liable when the ship was in charge of 
a pilot, although the contrary was the law at the place of the 
accident, which was in foreign waters, the plaintiff could not

The principles laid down in Machado v. Fontes, | 18971 2 
(j.ll. ‘J'Sl. apply then as well where the rights are secured by 
statute as by common law. I have carefully read the criticisms 
of this last mentioned case in Piggott’s Foreign Judgments and 
Jurisdiction, 3rd ed.. beginning at p. 177. The part of that ease 
criticised has no bearing upon this case. That ease merely re
iterated in the main the clear law that where by the hr loci there 
is a cause of action by the plaintiff against the defendant of a 
transitory nature, and where by the hr fori there is also a 
cause of action under similar facts the defendant being subject 
to that forum an action will lie. See Dicey’s Conflict of Laws,
2nd ed.. p. (145. In other words, English Courts give redress 
for personal wrongs which have arisen abroad because they are 
transitory, if such wrongs are redressible by English law. Per
sonal injuries arc transitory and follow the person.

In linn Ion v. C.P.lf., 29 O.R. 57, Sir John Boyd held that 
the destruction of furniture burned in a house in Manitoba where 
the fire which destroyed the house was caused by the negligence 
of the defendant in Manitoba created a transitory cause of action 
"'Inch could be tried in Ontario.

In Saskatchewan, where this accident happened, by the sta
tute lav. the defendant was liable although the accident hap
pened because of the negligence of a fellow-servant. It was a 
personal injury and. therefore, transitory.
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It has Im*vii already stated that by the common law personal , ij„ih 
being transitory may be brought in any place where the party <!■ mhint 
can be found: Story, quoted with approval by Lord TIerschell, in li, i j, 
S. I. Co. v. Companhia dr Murnuiltitfur, | lSD.'l | A.C. 023.

As 1 understand the Saskatchewan statute it has tin satin* 
legal effect as see. 3, eh. 178, R.S.M. 1002. There is tlnn tin 
same statutory liability at the place of the accident and in this 
Province, and why should the plaintiff not recover? It is .ifirmd 
that the Manitoba Act is so local in its application wit Inn its 
very terms that there is evident a legislative intention to • \< lud«- 
this statute from the great principles of English law above dis
cussed. The case of Tomnlin v. Pearson, | 190!)] 2 K.B. HI sil

lied on. In that case a man was employed in England to work in 
Malta and was injured there. That case merely decides ti nt the 
new statutory duty to pay in case of death of a workman re
gardless of negligence under the English Act of 190(1 rrented 
no duty to a workman of an English employer who works mit "i 
the United Kingdom. It decides nothing as to liability in Eng
land if there had been liability by the law of Malta, and to me it 
has no bearing on this case. The Manitoba statute limits the lia
bility in amount and, of course, no larger sum could !»• given 
here, but up to that amount the Court has power. There arc re
ferences in our statute to regulations by orders-in-coum il mid. 
of course, the Court here is bound by such ; but I see no mutuii 
why this should take away the jurisdiction.

I think this action could be tried here; but the plaintiff not 
having shewn what the earnings would have been in Manitoba 
as required by see. 6, the damages may lie for too great an 
amount, and for this reason there should be a new trial.

Richards. J.A.:—The plaintiff, a brakeman in the servie-of 
the defendants was, while in the Province of Saskatchewan, and 
acting in the course of his employment, seriously injured, owing 
to the negligence of a fellow-servant, lie sued the delVinhmts in 
the Court of King’s Bench for Manitoba. The trial was bad In- 
fore Mr. Justice Metcalfe with a jury [Simonsou v. C U 
D.L.R. 24]. The jury found a verdict for the plaintiff for 
$4.500, which, it is claimed, the evidence shews to lie tin amount
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of tli we yea in' earnings of a portion in likv employment to that 
of the plaintiff when injured.

The learned trial Judge entered judgment for the defendants, 
holding that the fa et that the injury was caused by the fellow- 
servant prevented the plaintiff recovering at common law. and 
that the Employers’ Liability Act of Manitoba did not apply to 
injuries suffered outside of this Province.

In appeal the plaintiff’s counsel contended that by statute of 
Saskatchewan there was in that province a right of action 
whether the injury did or did not occur from the negligence of 
a fellow-servant. He further urged that the case came within 
Mth-see. (< ) of sec. of our Employers’ Liability Act |R.S.M. 
1902. eh. 178 ; 1913. eh. 61], in which case the <|Uestion of com
mon employment would not apply.

lie relied on the rule of law stated in Dicey's < 'ondiet of Laws, 
2ml ed.. 045, as follows:—
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Itule 178. An act done in a foreign country is a tort, and netionaldv as 
Midi in England, if it in hotli

11 ) Wrongful, i.r., not justifiable, according to the law of the foreign 
country where it was done, and

(2) Wrongful, i.r., actionable as a tort, according to the English law. 
i.r., is an act which, if done in England, would Is» a tort.

The question of common law liability may be disposed of at 
o»rv. The injury having been caused by the negligence of a fel
low servant, it was not an act that, if done in Manitoba, would, 
as against the common employer (which the defendants here are) 
he a tort or actionable. Then, as to the Employers' Liability Act : 
Assuming the law in Saskatchewan to be as stated, the plaintiff 
probably brings his ease within sub-sec. (1) of the above rule. 
My first impression was that he brought it also within sub-sec. 
(2). On consideration, 1 am. with much regret, unable to hold 
that opinion. It was an aet which, if done in Manitoba, would be 
within the scope of sub-sec. (c) of sec. 3 of the Employers’ Lia
bility Act. So that, taking the rule in its widest sense, it would 
8C(‘m, at first sight, that there might be a cause of action here. 
Hut it set ms to me that our Act, giving only a statutory remedy 
where, but for it, there was none, the right of action given by it 
is special, created only by statute, and what is sued for under it
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is not a tort in the ordinary common law meaning as • utem. 
plated by nub-see. (2) of the above rule.

The powers of our Legislature to enact it are got by 
sub-see. (13) of the K.N.A. Act. 1867. which empowers it i ,ik. 
laws in relation to “(13) property and civil rights hi lb.

Then, the Act itself se<-ms to me on its face to be rest i ! t, 
injuries occurring in Manitoba. Sub-see. (d) of see. 3 ,.s a
right of action where personal injury is caused.

by reason of the net or omission of any person in the servie 1 th. 
employer done or made in oliedience to the rules or by laws of the

Then see. 5 says :—
A workman shall not Ik* entitled under this Art to any right i <<>in 

pensât ion or remedy against the employer . . . under para. <di 
unless the injury resulted from some impropriety or defect in i ml... 
by-laws . . provided that where a rule or by-law lias lieen app i t 
has been accepted ns a proper rule or by-law . . . by the l.i ■ twiit- 
Governor-in-council, or under or pursuant U» any provision in th *• '..li.ili 
of any Act of the legislature of Manitoba, it shall not Is* deem.• I 
to Is* an improper or defective rule or by law.

The sanction of the Lieutenant-Governor-in-eouneil....... an
Act of the Legislature could only affect the by-law or ml- in 
far as it applied in Manitoba. Then, what would be its - fleet it 
an action were brought under sub-see. (d) in respect of an 
injury suffered outside of the Province?

By sec. 6 the compensation recoverable shall not cm « ■ -l the 
estimated earnings during three years preceding the ii >vy m 
a person in like employment in this Province.

Section 8 provides for the deduction, from the comp, nNation 
awarded, of any penalty, or damages, which may, in pursuance 
of any other Act either of Parliament, or of the Legislatu have 
been paid to the plaintiff in respect of the same cause ni «*tb»n. 
It also provides that where an action has been brought in a caw 
where there has been no payment of penalty, or damages, under 
such other Act, in respect of the same cause of action, the plain
tiff shall not thereafter be entitled to receive such penalty or 
damages under such other Act.

If the Act extends to injuries suffered outside of Manitoba.
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tlu'ii the compensation awarded in our Court, would not in such 
ease !"• liable to deduction in respect of any penalty or damages 
paid 1 lie plaintiff under any Act of the Province where the in
jury occurred. Further, the plaintiff, in spite of suing here, 
would not be debarred from afterwards claiming in such other 
Province in respect of any such last named penalty or damages.

To hold that the Manitoba Act applies to injuries occurring 
outside of the Province would result in this, that the plaintiff 
might have wider rights than are given by the Act to parties, in
jured within Manitoba, inasmuch as. for the reasons above 
given, sec. 8 of the Act would be inapplicable.

Where several actions are brought in respect of the same 
negligence, etc., sec. 10 enables a Judge to consolidate them or to 
stay all but one till that one shall be tried. It is obvious that, 
if such negligence happened in another Province, the Judge 
could not exercise such powers as to actions brought in that other 
Province.

English legislation—and the same rule applies to Manitoba 
legislation—is prima facie territorial. See Beal’s Cardinal Rules 
of Interpretation, ‘2nd ed., 232, and cases cited, pp. 232 to 238.

In Tomalin v. Pearson, 11909] 2 K.B. (il. and Schwartz v. 
hulia, ilc., 11912] 2 K.B. 299. it was held that where, on the 
(-(instruction of an Act providing for compensation to workmen 
for injuries, the intent appeared to limit the remedy to the case 
of injuries happening in the Vnited Kingdom, workmen, even 
though hired as such in England, could not recover in respect of 
injuries incurred outside of the Vnited Kingdom.

I am not prepared to say that the provision of sec. 92. sub-sec. 
(1! . of the B.N.A. Act makes it ultra vins of our Legislature 
to pass an Act giving our Courts power to grant compensation, at 
least as against parties within Manitoba, in respect of injuries 
occurring outside of the Province. But I think its wording con
firms tin view that in the absence of a clear intent being shewn 
to tin contrary, we should presume that the Acts of the Legis
lature are not to be taken to have that effect. 1 have not over
looked tin- restrictive wording of the first part of sec. 4 of the 
Act. as compared with the unrestricted language of the first part 
of see. :!. But 1 do not think that we should imply from that
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nil assumption by the Legislature of such an unusual < nt• nsion 
of its authority. But. apart from that, it seems to me 1 Lot the 
provisions above cited, of the Act in question, shew an ii n ntiun 
to restrict its operation to eases of injuries arising within the 
Province.

I have not referred to Couture v. Dominion Fish < . pi 
Man. L.R. (if), or to Johnson v. C.XM. Co., 19 Man. Ij.IL I7!i. as 
I do not think they affect this case. In each of them an admin

istrator, appointed by the Manitoba Courts, sued in respect of 

injuries caused outside of the Province, and resulting in the 

death of the intestate. In neither case had administrât inn been 

got in th<‘ Province, or territory, where the injury occurred. In 
each case a right to bring an action would have accrued in that 

Province, or Territory, to the plaintiff on taking out Hindi last 

named administration. But. until it should be so taken it. the 

plaintiff was not, as Manitoba administrator, entitled to say. for 

the purposes of suit, either there or here, that an act had nr. 

curred in the foreign jurisdiction from which, according to its 

laws, he had suffered any injury or wrong. Vntil the i nvitai 
administration should be got. the law applied, as far as n.acorns 

a plaintiff suing here as administrator, that the right - action 

in such Province or Territory died with the injured person.

I would dismiss the appeal with costs.

perdue, j.a. Perdue, J.A. :—The plaintiff sues for an injury - iscd t- 
him in the Province of Saskatchewan while acting as brake- 

man in the defendant’s employ. He was on the rear < nd of a 

train which was backing up during a switching opérai ion. At 

the time of the accident he was signalling, his ignals being 

passed by another brakeman to the engineer on the loo-motive. 

For some reason the engineer brought the train to a sudden stop 

and the plaintiff was precipitated over the end of the . r upon 

which he was standing and sustained injury. The trial .1 udgi* 
allowed the case to go to the jury, reserving the question whether 

the plaintiff could legally recover. The jury entered verdict 

for $4,500. Upon a consideration of the legal aspe« : of the 

case, judgment was entered for the defendants.
By the Revised Statutes of Saskatchewan, 190!), ch. see. 

31, sub-sec. 14, it is enacted as follows:—
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It shall not be n good defence in law to any action against an employer 
or the successor or legal representative of an employer for damage* fur 
the injury or death of an employee of such employer that such injury or 
death resulted from the negligence of an employee engaged in a common 
employment with the injured employee any contract or agreement to the 
contrary notwithstanding.

At common law, the general rule is that a master is not liable 
to his servant for injury received front any ordinary risk of or 
incident to the service, including nets or defaults of any other 
person employed in the same service: Priestly v. Foirltr, •'» M. 
& W. 1 ; Farivcll v. Boston d Worn stir /»’. Cor/)., 4 Met. (Mass.) 
41); Wilson v. Merry, 19 L.T.N.S. 30. That was the law in force 
in Saskatchewan when the above enactment was passed. The 
enactment does not expressly abolish the common law rule above 
stated; it only declares that it shall no longer be a good defence, 
in law. It does not say that the employer shall be liable where 
tin- injury complained of has been caused by a fellow employee. 
The statutory provision above referred to only applies to actions 
in Saskatchewan. Where an action is commenced in Manitoba 
by a servant against his employer respecting an alleged wrong 
which took place in Saskatchewan he must prove that a wrong 
has been committed which is actionable according to the law of 
Manitoba, as well as shew that the act was wrongful in Saskatche
wan: Dicey, Con. of Laws. 2nd ed.. 645. There is nothing to pre
vent the employer in such a ease from succeeding in the action 
in Manitoba, if he sets up and establishes the defence that tin* in
jury was caused by u fellow servant engaged at the time in 
the same employment.

The present action is. however, framed in such a way as to 
attempt to bring it also within the Employers' Liability Act. 
R.S.M. 1913, eh. 61. It has already been held in this Court that 
this Act docs not apply to an injury which took place in another 
province: Johnson v. C.X.Ii. Co., 19 Man. L.1L 179. A perusal of 
the Act shews that the intention was to confine it to wrongs that 
take place in Manitoba. 1 would refer to sees. 3, 4. 5, 8. and 
specially to see. 6, where the measure of compensation is based 
mi the estimated earnings of a person in the same grade engaged 
in similar employment in Manitoba. The Act is essentially a 
local one. It gives to a servant engaged in certain employments
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in Manitoba a limited right of action against his emplu; f.»- 
injury sustained under certain conditions set out in the .V The 
Act was intended for the protection of a class of its own i/. ns 
and was plainly not intended to apply to injuries win 1 took 
place outside Manitoba. A distinction must be drawn i in..!, 
a tort created or made actionable by statute and a tort \\ I*i<*!i is 
in itself a wrong and contains an element of moral mb' •.Sm*t. 
Prima facie the first has validity only where the statute r >. tin 
second may be actionable although it took place in . mther 
country.

In Cope v. Doherty, 4 K. & J. 367, 70 Eng. R. 154. sir W 
Page Wood. Vafter discussing the authorities, held tl

prima facie, and unless the contrary lie expressed, or be implied i ■ m t 
absolute necessity of the case, every legislature must be presumed li,n> 
intended by its enaetmeuts to regulate the rights which should - 
tween its own subjects and not to affect the rights of foreigner- 
by restricting or augmenting their natural rights.

This case was affirmed in appeal : 2 DeG. &. J. (>14, 44 Kim II 
1126. The principle there laid down was followed in To 
Pearson, | 1009] 2 K.B. til, and Schwartz v. India l{id:r( ... 
[1912] 2 K.B. 299.

It may be mentioned that at the trial of this cast • evi
dence was given under which the damages could be measured in 
accordance with sec. 6.

I think the appeal must be dismissed.

Cameron, J.A. :—There may be a remedy in an Engli-d Court 
for an act in the nature of a tort committed outside the « mill's 
territorial jurisdiction.

The net may lie such that, although it may lie wrongful l-\ ••
law. it would not lie u wrong if clone in England. In this ease ii" n I its
in an English Court: Pollock on Torts •20.1.

It is . . . alike contrary to principle and authority to led t »n 
English Court of justice will enforce a foreign municipal law. an II yiu 
a remedy in the shape of damages in respect of an act which, a. liny ' 
its own principles, imposes no liability on the person from wli <\ !
ages are claimed: Per Nelwyn. L..I., in Tin• Halley, I,.It. 2 IM . ’ ; '■ I
It. at 519.

The circumstances in this case | The Halley, L.R. 2 I*' 204 
were most instructive and seem to me to make it very much in
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point in the consideration of that before un. On this branch of MAN 
the case. I refer to the passage from Dicey on Conflict of Laws. c. A. 
cited by Mr. Justice Metcalfe, also to Tin M. Moxham, L.R. 1 
p.|). 107. at 111, where the law is stated by Mcllish. L.J. si monsox

1 think that on the evidence, the negligent act in question ( anaiuax 

being that of a fellow-servant of the plaintiff, there is disclosed Nyimii kn

no actionable wrong as against the defendant company according __
to tin principles of law in force in this Province.

The Saskatchewan Act can he given no effect in this Province 
when , except in actions brought under the Employers’ Liability 
Act. the common law rule as to common employment prevails.

It is true that a different rule has been adopted in the Cnited 
States, and that an action may be maintained in one State, if not 
contrary to its own policy, for a wrong done in another and 
actionable there, even if it were not actionable by the lex fori:
Pollock on Torts, 205.

If tin1 lex delicti is not opposed to the settled policy of the forum, it will 
lie enforced there, provided the Court luis jurisdiction of the defendant :
Miii'ir. (i millet of Laws, 4Hf>.

Hut this rule has never been laid down in England.
As 1 read our Employers’ Liability Act (formerly the Work

men's Compensation Act), it must be taken as applying to per
sonal injuries caused to workmen in this Province and not cl.sc- 
whe'tv. The rule is that the operation of a statute passed by the 
English Legislature is confined to the territorial limits of the 
United Kingdom, unless it can be gathered from the terms or ob
vious intent that it was meant to apply elsewhere : Ruegg, Em
ployers’ Liability, 305. 1 refer also to the discussion on the
territorial effect of statutes to he found in Craie’s Hardens!le, 
cd. 1!M1, 303 et seq. Moreover, there occur in this statute ex
pressions indicating the intention to restrict its operation to this 
Provinci See secs. 3(f), 5 ( /> ). and G and 8.

Tin Fatal Accidents Act (Imp.), 184G and 18(14. apply as 
well for the benefit of the representatives of a deceased foreigner 
killed on the high seas, as for the benefit of a British subject :
Ihritlssuii v. IIill, 11001 ] 2 K.B. GOG. Kennedy. J., at p. G14, held 
that
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under all the circumstances, and looking at the subject-matter. 
Parliament did intend to confer the benefit of this legislation upon 
foreigners ns well as upon subjects.

Thi* Workmen’s Compensation Act (Imp.), 1906, lm>. how. 
ever, been held to have no application outside the ten ?■ rial 
limits of the Vnited Kingdom, except in the eases of seam, n pro
vided for by see. 7. The rule laid down in Maxwell on li h 
terpretation of Statutes, p. 13:—

In the absence of an intention clearly expressed, or to lie in fen d f n >m 
its language. <>r from the object or subject-matter or history of n rum
inent. the presumption is that Parliament «lues not design its *i.r ■ - • 
operate beyond the territorial limits of the Vnited Kingdom

was applied by the Master of the- Rolls in Tomalin v. /W*#/*, 
f 19091 2 K.B. 61.

The accident must be one happening in the Vnited Kingdom t<. .. |"T*w 
who has the status of a workman to some employer who ... - mad.
liable to the jurisdiction of the Act: l'cr Fletcher Moulton, Î...T,. p. •,.*»

Farwcll, L.J., says:—
The words (of sub-sec. 1, of sec. 1 of the Act) are: “If. in a in • mpl..> 

ment personal injury by acciilent arising out <if and in the cour-.- .»f the 
employment is caused to any workman." and so on. To my mind tin- words 
"any employment” there must he restricted to employment xxnhin the 
ambit of the Vnited Kingdom, or on the high seas as provided bx -■ 7

This decision was followed in Schwartz v. India Rubin r Co., 
119121 2 K.B. 299, where it was held that the Act did not apply 
to British ships on the high seas, except in the case of seamen 
within sec. 7.

Now, under the British North America Act our Legislature 
derives its powers to enact the Employers’ Liability Act from 
sec. 92, sub-sec. lo 

in each province, the Legislature may exclusively make laws hi relation 
to matters coming within the classes of subjects next liereinnfl. r .iiuiin-r 
ated, that is to say, (13) property and civil rights in the proximo.

The words “property and civil rights” are to be used in their 
largest sense; but, nevertheless, they are subject to limitations 
as set forth by the Privy Council in The Royal Rank <>r Cumuli 
v. The King, [1913] A.C. 283, 9 D.L.R. 337.

Whatever may be the effect of this decision, the words in the
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Sovtion “in each Province” nml in the sub-section “in the Pro
vince it seems to me tend to increase the presumption that the 
provincial legislature in dealing with property and civil rights 
dues not intend its statutes to operate beyond the territorial 
limits of the Province. Tt . mv be that the legislature can by 
dearly expressed enactment, subject a company or a person 
within tin- Province to liability for damages for injuries sus- 
t,‘lined by a workman or other person outside the province. As
suming that such power is given by the B.N.A. Act the presump
tion would still be that the intention to exercise that power is to 
he inferred only from the use of express and unequivocal lan
guage.

The English Act of 1906 referred to above is more akin to 
our present Workmen’s Compensation Act than to our Em
ployers’ Liability Act. which was modelled on the English Act 
of 1880. But under the one Act as under the other there was an 
extension of the rights of recovery beyond the limits known to 
the common law. The English Act of 1880 did away with the 
defence of common employment in certain eases where the action 
was founded in negligence. The Act of 1906 extended the lia
bility of the employer beyond the region of negligence and made 
him liable to persons suffering injuries by accident in the course 
of the employment.

I think this branch of the case is governed by the decisions in 
Tomtit in v. Vf arson, [1909] 2 K.B. 61, and Schwartz v. India 
Rubh r Co., 119121 2 K.B. 299. Independently of those decisions 
the point was passed upon by this Court in Johnston v. C.N.Ii. 
Co., 19 Man. L.R. 179. The conclusion that must be drawn is. 
therefore, that no action is maintainable under our Employers* 
Liability Act in respect of injuries sustained outside the Pro
vince.

It was argued that this action was contractual, arising out of 
the relation of master and servant, rather than tortious. Such 
eases have, however, been in general regarded as tortious in 
their character and are so treated by the authorities. The prin
ciple underlying the Employe ’ Liability Act is that of placing 
the workman, when seeking the benefit of its provisions, in re
spect of injuries suffered in the course of the employment, in

C. A 
I'.114

t 'AXAIHAN
North eux 

R. Co.
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ment of Mr. Justice Metcalfe must be affirmed.

Appeal dis an «/.

MAN. HOFFMAN v COHEN

K.B.
1914

Manitoba K i ni/'s Hindi. dull, •/. February lit. lull.

1. Contracts (Kl K3—78)—Statute of Frauds—Paroi, c.xiii l'inp 
FOR MORE THAN A YEAR.

A parol partnership agreement for more than one year i- \ vii 
foreeahle umler the Statute of Frauds unless there has ls-en , pci
forma nee taking it out of the statute.

| 1 '<nhlirk \. Skiilntorc l 1 hfi? ). 2 l)e(l. & .1. 52. 44 Kng. 1!. *7 h
v. Collins, li Hare 418. 07 Eng. R. 1228; Johannson v. Owlii In
Man. L.R. 8.1 at 911. referred to; sis- Hosier v. Il e*/. 1 Drew ' I7:i 
and Crotch y v. O'Sullivan. [HHI9| 2 Ir. R. 478; and sis- Ann- -n «-n
part performative excluding the Statute of Frauds at end of i i ,i-.- |

Statement Action to establish a partnership agreement for tin- wars 
made by parol.

The action was dismissed.

IV. ,/. Finlelsldn, and A’. li. Levinson, for plaintiff'
11. Fhillipps, and IV. />. Lairnnec, for defendant.

Galt, J.:—In this action the plaintiff claims to line nten-d 

into partnership with the defendant for a term of tin wars 

from the 1st day of June, 1910, and that he was for- pre

vented by the defendant, on or about July 3, 1911, i con

tinuing in the said part in
The partnership, if any, was arranged verbally. T terms 

of it are alleged by the plaintiff as follows:—
4. During tin- month of May, 1910, and at the request of the ' mlant. 

the plaintiff and the defendant agreed to become partners in tl "li-or
business of general merchants at Oak Point aforesaid, for t hiii "f
three years from dune 1, 1910. It was agreed that the par ■ -bip *•> 
formed would take over the assets and liabilities of the business ,
carried on by the said defendant, same to be taken over at face hi'1, and 
the surplus of such business would be considered as capital bru t in *')’ 
the saiil defendant into the said partnership so formed as afore-;-: It "«*

1
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further agreed that tin* pliiintill would nut bring in any cash capital into 
the business, but that lie won hi devote his whole time and attention to 
the partnership business. It was also agreed that the profits and losses of 
the business would Is* divided in the following proportions, namely : the 
«aid plaintiff to receive one-third of all profits and be liable for one-third 
of all hisses and the said defendant would receive two-thirds of all profits 
ami would Is- liable for two-thirds of all losses. It was further agreed that 
at the expiration of every year during the term of partnership, a statement 
nf the assets and liabilities of the firm would Is- made out. It was further 
iigrii'il that in ease a dissolution should take place at any time, the defend 
ant would take over the assets and liabilities of the partnership business at 
fair value, and would pay out to the plaintiff in cash, the share and inter
est of the plaintiff', in the said business.

MAN.

K. B.
1014

IIokkman

The plaint iff then alleges that in pursuance of the said 

agreement the plaintiff and defendant entered into partnership, 

opened a new set of hooks and earned on the business of the 

partnership down to July J. 1911. on whieli latter day the de
fendant by improper eonduet and threats of physical violence 

took possession of the assets of the partnership and drove the 

plaintiff from the premises.

The plaintiff claims a declaration that the partnership was 

dissolved on July •$, 1911, and payment by the defendant to the 

plaintiff of $1,549.65. by way of profits, etc.

The defendant denies the partnership and pleads the Statute 
of Frauds in that the alleged partnership was for three years 

and is not in writing.

In the alternative the defendant alleges if he had any dealings 

with the plaintiff in respect to the said business, that during the 

month of May, 1910, the defendant offered to sell to the plaintiff 

a one-third interest in the defendant's said business for the sum 
of *1,400 in cash, and after the payment of the said *1.400 hv the 

plaintiff to the defendant the said business was to he carried on 

h.v the plaintiff and defendant as partners in the following shares, 

namely, the plaintiff one-third, and the defendant two-thirds : 

hut the plaintiff has never paid or offered to pay the said sum of 

$1,400. **tc.

Prior to the alleged partnership tin* plaintiff had been work

ing as a clerk for the Lake Manitoba Trading Co., and when he 

left their employment in December, 1909. a sum of *1,400 or 

therealxmts was due to him from the company. About April.

*4—17 n.L.1.
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1910, the plaintiff having returned from a visit to the cohnI. j„. 
tei'vievved the defendant and an arrangement was made 11,'tween 
them in Winnipeg in accorda nee with which the plaintiff went 
ont to Oak Point and commenced working in the del', i lant's 
general store. The principal work performed by the phnutiff 
was as bookkeeper. The first thing that was done was t■. tak.- 
an inventory of the defendant’s business, which was concluded 
about May 31, 1910. New books were opened, but the business 
was carried on in the name of the defendant only.

The general details of the business are equally consist, i t witi 
their being a partnership or no partnership; but in some par
ticulars the facts seem more consistent with the existence .»f a 
partnership—for instance, the taking of stock by the d. t admit 
in May, whereas the previous stock-taking had been in K.-'-nian 
19( 19. One or two clerks in the store were paid regular monthly 
wages, whereas the plaintiff was allowed to draw for his expenses 
as and when he pleased, but the total sums so drawn wily 
amounted to alwmt sjtfiO per month on the average. During tin- 
period between June 1, 1910, and July. 1911, two small lawsuits 
were started, in which the names of both Cohen and Hoffman 
were used as plaintiffs. Then, again, when it became im. cssary 
to have certain buildings moved, which had been the property of 
the defendant alone, the contract was made in the names -»f both 
parties with the contractor and the document was executed by 
all three.

Evidence was given by Jacob I'dow, a brother-in-law of 
Cohen’s, to the effect that it was understood that Hoffman was 
to become a partner of Cohen’s when he went out to Oak Point. 
Alexander De Lorande, a notary public at Oak Point, who ap
peared to me to be a truthful and reliable witness, stated that 
shortly after Hoffman joined Cohen at Oak Point, lie, IV 
La ronde, called at the store one day and made some remark to 
Cohen as to what Hoffman was doing there, when Cohen said lie 
had taken him in as a partner, thinking it better to tak. him as a 
partner than as a clerk.

Cohen absolutely denies having ever admitted that Hoffman 
was a partner and lie endeavours to explain the joining of lloff-
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m,in in the two lawsuit* and in tin* contract aforesaid us having MAN. 

occurred without hi* knowledge or consent. K. It
Ti plaintiff and the defendant appear to me to lie unreliable

witness's Kaeh of them appeared to he ready to sav almost lion man 
anything which at the moment appeared to lie favourable to his ( 0|'|KX
own interest or detrimental to his opponent. I would not accept-----
the evidence of either of them without corroboration ; hut they 
!ni\ ill come to Court armed with considerable corroborative 
evidence in support of their conflicting contentions.

TI plaintiff’* ease is that sufficient part performance of the 
partnership which lie alleges has taken place to take the case 
out of the Statute of Frauds.

In Fry on Specific Performance. 5th ed.. the lav\ applicable is 
laid down as follows:—

Nv. ."i7v The part |H»rforimuive of a contract by one of the partie* to it 
mav n tn-' contemplation of equity, preclude the other part) from netting 
up tie* Statute of Frauds, and thus render it. although merely resting in 
parol. . ipiihle of lieing enforced bv way of specific |ierformalin*, though not 
In w i f damages, even since the .Indienlure Acts.

N- '.SO. In order thus to withdraw a contract from the operation of 
the st r ' several circumstances must concur: 1st. the acts of part per 
forniati- must I*? such as not only to lie referable to a contract such as that 
alley.-. i I .lit t.> lie referable to no other title; 2nd. tlu-y must lie such as to 
rentier it - fraud in the defendant to take advantage of the contract not 
heiny in writing: 3rd. the contract to which they refer most In- such as in 
it- a - nature is enforceable by the Court; and Itli. there must In- proper 
p.ir-.i i—'m......f the contract which is let in by the acts of part perform

Ti - pi dntiff Hi the trial Mated that his own ability and popu
lar! :> in the neighbourhod was the consideration for the defend
ant admitting him a* a partner with a one-third interest.

The defendant, on the other hand, states, in conformity with 
his defence, that it was only to In* on payment of +1.400 by the 
plaintiff that the partnership was to commence.

Considering that the defendant already had an established 
business and was making a substantial profit out of it. the proba
bilités ,ire in favour of the defendant’s contention.

If the arrangement really was as the defendant contends and 
that tin- defendant did not insist on an immediate payment of 
the +U"o, but expected it within a reasonable time and in the
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meantime allowed the plaintitT hi» ordinary expenses ail r 
climat a uvea relied upon by the plaintiff would have a sati'f,i< tnrv 
explanation, that is to say, the defendant would reg. I tin- 
plaintiff as an inchoate partner and might even speak f him 
and treat him as a partner in the expectation that in * .Hr
future the plaintiff would pay the $1.400 and actually I»   ,,
partner. But as between the parties themselves, they w fmt 
la* partners.

The plaintiff, of course, in accordance with the stan-i . i i 
taken throughout, stoutly denied that he was under am Mip. 
tion to furnish any moneys at all. Yet, here and then **,•. itrh- 
out his evidence lie has made one or two admissions which <• 
he only consistent with the defendant's contention. V : in. 
stance, lie says, “I was not to put in any money, only m\ popu
larity. Cohen said,41 don’t need your money just now ' - lid.
41 will put it in as soon as I get it.’ ” In another jairti 
evidence the plaintiff says,441 don’t remember telling Mrs un 
I was going to Winnipeg to try and raise money. I was trying 
to get $000 coming to me from Lake Manitoba Trading < • mit
into the businesH.”

Then. Richard M. Pierce, a friend of both parties, w - ..lied 

by the defendant and stated that he had an interview îh*- 
plaintiff in February last, and during the course of conv tsuiimi 
the plaintiff said he was having trouble with Cohen. Pi- • said 
to him, “Were you not supposed to put money in ' n Mr 
Cohen?’’ and the plaintiff replied. “Oh, yes, but you > < w the 

Lake Manitoba is hard up and I didn’t get it.’’

I am, therefore, of opinion that the defendant's coni' i in 
this respect is correct, and that it was a term of ?l v.rhul 
agreement that the plaintiff should put $1.400 into tie 
or purchase a one-third interest in the business with tl.W1 
The exact date of payment was not fixed so that tie j .i\ i.e-nt 
would have to lie made a reasonable time. A ■ ir «ml

more having elapsed without payment. I think the d» •• • ' ««»
under no obligation to wait any r.

This is not the only difficulty in the plaintiff's win » m- 
in his evidence at the trial he stated certain other t< 1 - '

84

72
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alleged partnership which art* not alleged in hit statement of MAN 

claim ; for instance, that it was agreed the business should be ear- k. b
rient on in the name of “S. Cohen” alone and that all profits 
were to lie capitalized for three years. Hoffman

Prior to the Judicature Act the rule was much more strict 
than it is now in holding a plaintiff hound by the exact contract 
which he alleged.

The case of Caddick v. Skidmore (1857 >. 2 I Mi. & .1. 52, 44 
Knur It. 'H,7 at 908, shews very clearly what would have become 
of the plaintiff's case under the earlier authorities. Lord Chan
cellor ('ranworth in dismissing an appeal from a decision of 
Vice-Chancellor Kindersley, explains the facts and his decision 
upon them as follows, p. 55:—

The plaint ill' state» the intention to have I... . that the partners were to
In- u.i'itly interested without more ; on the other hand, the defendant insists 
that although a joint interest may have lieen agreed upon, yet that More 
any -I,vMini the plaintiff was to eontrihnte to some large previous outlay 
of tin' defendant, who was also to have a large charge upon the royalties.

lie' parties, therefore, are distinctly at issue as to what the contract 
was. and the very object of the Statute of Frauds was to prevent parol evi
dence living gone into to elucidate that which the parties have failed to 
make distinct hy reducing it into writing. In my opinion that affords a 
emieiiisive answer to the claim of this plaintiff.

I ;i urounds upon which I proceed are. that the agreement was une for
tin- y ni I ......... an interest in land, which was not reduced into writing so
tli it ii- terms can la* ascertained ; that there was no part performance: 
mnl that the defendant sets up a totally different contract from that which 
i« insisted upon l»y the plaintiff, and claims the hem-lit of the Statute of 
l'ramU.

I an therefore, of opinion that the hill ought to In- dismissed, and was 
pi •[■••rly dismissed hy the Vice-Chancellor, and. consequently, that this 
a|i|" ■ i- list In- dismissed with costs.

See a 1*0 Downs v. Collins, 6 llare 418, 67 Eng. R. 1228.
The present practice is expressed in Fry on Specific Perform

ance. 5th ed.. as follows, sec. 638:—
Th- iii'horitics upon the point now under discussion, tu which refer- 

■nee lia- I-ecu made, were all under the old practice, and were greatly in 
llui-nml liy the incapacity of the Court of Chancery, except under very un 
usual circumstance», to permit an amendment of the record at the hearing. 
I In- High Court may In* expected to feel itself freed from some of the dilli 
cullies which arose under the old practice in dealing with case» where one 
eontract was alleged and another proved ; it will probably, for the most 
|>.i t. feel it possible to deal with the matter once for all. and not to post-
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forma not* 
and Statut** 
of Fraud*.

|))UD* tin* mil discussion till a further proceeding shall liavi1 Ixm t. .n; jj
is probable that tin- main question will always appear to hr. \\. - t|lfre
really ami in truth a contract or not ? That if there was. the < • will
generally allow the needful amendment t)> put that c)intraet in i-- -|lilt 
if there was not. it will generally give judgment for the defend. < :• 
out reserving any right to tin1 plaintif!' to institute fresh proven I - hut 
the circumstances will govern tin1 discretion of the Court in • .n,
which may arise.

Kw also Join unison v. (ludmundson, 1!) Man. L.K. h • üii
Where the Statute of Frauds is inapplicable the |la>

a much wider discretion in endeavouring to ascertain ti .rm. 
of the contract. See, for instance, McNeil v. Reid, 0 I’. L- iS 

If in the present case the plaintiff had been willing !... ept 
the terms set up by the defendant in reaped of the $1.4' pay
ment and had either paid the amount into Court or asked 
it taken into account on a distribution of the assets, it miv" well 
lie that needful amendments might have been made a .lie! 
given. But the stand taken by the plaintiff in absolutely .■palli
ating any liability to pay any money whatever precludes vieha 
course. I am of opinion, therefore, that the defence it ■ -peel 
of the Statute of Frauds must prevail as the plaintiff .id 
to establish the agreement he alleges. The action, tiler. ! a ill 
be dismissed with costs.

Action dism ism >1

Annotation—Contracts i < I E 6—1101—Part performance excl;..ir.g the 
Statute of Frauds.

The part performance necessary t.i take a cane out of the .-| tl..n "I 
the Htatute must la* by the person seeking t>* enforce the par.*! ... •n-nt 
Union v. fVifon, I Ch. App. 1.17. 148: Dickinson x. Harrow. (It" *h. 

.1.111.
In Crowley v. O'Sullivan, 11000 ] 2 Ir. II. 478, l'allés. i '.IV. •!.- -«••I *t 

h'ligth the question of part performance as affecting the Statut- • » ! '-"uk 
In the English Courts there is a seeming conflict of authority a* t -lother 
the iii|uital)lii doctrine of part performance of a parol agreement •" 
allies proof of it to Is- given notwithstanding the provisions of t -tatute. 
is eon fl net I to contracts relating to land or applies to all cases m sliicha 
t'ourt of eipiity won 1.1 entertain a suit for spirille performance it t .dleH 
contract had in writing: McManus v. Cooke, 35 t'li.l). ttsl.
Irii v. Dr Hid, 12 Cl. & V. 43; Hritain v. Rossi I rr. 11 Q.B.l). 121 <«"'*
v. .4 hier son. 8 A.C. 4fl7. l’aile*. V.B., with whom Andrews, ami 
.1.1., concurred, in delivering the judgment of the Irish Queen’s I H < 
sion. Crowley V. O'S alii ran. f 11NMI| 2 Ir. H. 478 at 4IHI. refert- ' 'ir



117 DU. 17 D.L.B.] Hoffman y. Cohen.

ixcluding the

[1W'4| 1 il

.. .li-, u~rd It 
ite "i Fraud*, 
a-, t" w lirtbcr

,f Hi. -tutute. 
es in which*

23
mul l"lm*t"i. 
V It. nvli Diti- 
red 1 , the *-

Annotation (continued) Contracts (SIE6—110.—Part performance ex
cluding the Statute of Frauds.

cjkji.ii in M addition v. I Idnnon. S A.C. 4ii7. mul said t lui t lie could not liml 
tlmt tainl Sellsirne there laid iluwn t lui t part performance i*> confined to 
v#«.- "i land. Continuing, tin- < liief Rnroii said:—

•The matter came later on for consideration before Mr. Justice Kay. 
afterwards Ixird Justice Kay. in HeUanun \. Cooke. .15 Cli.l). ||S| : and 
that which is. in my view, the true rule was there laid down, that the doc 
trine of part performance is applicable to every case in which a Court of 
eqiiitx would before the statute, have sustained a suit for *p«*cific per 
fmiiiance. were the contract in writing. There, of course, the statement in 
Hiii'iin x. Hoxniter, II Q.lt.l). 123. was miieli pressed upon Mr. Justice Kay. 
and lie «ays: —

In Morphrlt v. ./one*. I Swans. 181. ô Vin. A hr. 323. pi. 41. sir T. 
IMimier states the eipiitalde |4!l| | doctrine thus: Jn onler to amount to 
part performance an act must lie unequivocahly referable to the agreement: 
and the ground on which Courts of epiity have allowed such acts to exclude 
the application of the statute, is fraud. A party who has permitted an 
other to perform acts on the faith of an agreement, shall not insist that the 
agreement is bad. and that lie is entitled to treat those acts as if it had 
never existed. That is the principle, blit the acts must be referable to the 
contract. Between landlord and tenant, when the tenant is in possession 
at the date of the agreement, and only continues in possession, it is properly 
observed that in many cases that continuance amounts to nothing: but 
admission into possession, having unequivocal reference to the contract, has 
alxxaxs Ih-cii considered an act of part |>crformnnco. The acknowledged pos 
se».ion of a stranger in the land of another is not explicable except on the 
supposition of an agreement, and has. therefore, constantly been received 
as evidence of an antecedent contract, ami is sullicient to authorize an in 
«juin into the terms; the Court regarding xvliat has been done as a cotise 
ipieiiee of contract or tenure.' In tile speech of Karl Nclhorno in M add i non 
v. II demon. 8 A.C. 4tl7. which contains an elaborate examination of this 
doctrine of part performance, the latter portion of the quotation which I 
have just eited is mentioned wit li approval, and also these word* of the 
late Vice-Chancellor Wigranl from Dale \. Hamilton. A Hare .3(10 381: It 
is. in general, of the essence of such an act that the Court shall by reason 
of the act itself, without knowing whether there was an agreement or not, 
liml the parties unequivocally in a position different from that which, ac 
cording to their legal rights, they would Is* in. if there were no contract* 

Karl Selfornc’s conclusion is; ‘The acts of part performance, exempli
fied in the long series of deeided cases, in which parol contracts concerning 
lands have been enforced, have been (almost, if not quite, universallyi 
relative to the possession, use, or tenure of land. The law of equitable 
mortgage by deposit of title demis depends upon the same principles.’ ”

Treating that judgment of lxird Selhorne as not limited in the way that 
is relied upon here (continues l’allés. C.R. in the Crawley case), Lord Sol 
horne disapproves of the rule laid down in Hritain v. Honni ter. II (J.R.)>. 
1:T oid he holds that the doctrine of part performance is applicable to
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any ease in whivli u Court of equity would. Iiefore the *tntut<>. haw dcerecl 
specific |ierformance.

Thv fact* in the O’Sulliran ca*e were a* follow*: An agreement w»« 
entered into between Crowley and O'Sullivan, whereby O’Sullivan was t<> 
acquire certain premiwe*. with stock in-trade and liook debt*, in Itnntrv. 
wherein business was to lie carried on in partnership lietween them fur * 
period of not less than three year*. In pursuance of thi* agreement the 
purchase was effected by O'Sullivan, with hi* own money, and thereupon 
I row ley and O'Sullivan entered into po**e**ion under the style of "O'Ilrien 
& Co." They opened a bank account in that name, and carried on Ihmih'.. 
a* partners for a period of seven month*. The heads of the agreement were 
drawn up. but were never signed, and a draft deed of co-partner*hip piiswl 
from one to the other during the seven month*, undergoing revision of it. 
detail*. Finally. O'Sullivan refused to execute this deed when called ii|xm 
by Crowley to do so. whereupon Crowley instituted an action at common 
law for damages and recovered a verdict for £700. It was held that the 
agreement being one of which a Court of equity would have had jtirisilii 
tion to enforce specific performance, the doctrine of part performance ap 
plied to take the case out of the Statute of Fraud*, the parol evidence upon 
which the verdict was founded was properly admitted, and the verdict 
should lie upheld : Croirley x. 1 t'Siillirun. ( IllUUj 2 Ir. It. 47*.

A* to contracts for the sale of goods, the statute itself specifics what 
acts of part performance max lie admitted as proof in lieu of a writing.

HALIFAX GRAVING DOCK v. EVANS.

\ or«r Sent in Supreme Court. Sir t'hailen Toirunheml. C.J.. tirnhn»<. H.l.
Men'jher, l.ongley, ami Itilehic. 77. April 4. 1914.

1. Mol MIA HI KN IS II It—Ml)—STRKKT or IIK.HWAV—ItKKKHKM I IO H XV
When a highway or street is referred to in a grant or other cm 

voyance, the way. ii* opened and actually used, rather than a. plattd. 
is construed to lie the lamndary intended by the parties, but when Mi
grant or conveyance refers to a map. the line of the way as ad null) 
surveyed is held to determine the liotindary of the line.

[5 ('ye. 907. referred to.)
2. Hovmiarikh fill A—91—< Ot B8KS AMI IIISTAM »:h—Hkvkhsix, I Ml'

If there is difliculty about fixing the beginning boundary m • cm 
voyance of land, the "call* may be reversed and the lines traced the 
other way.

[ .4 yern v. Wat non, 137 V.N. 584, applied.)
3. 1)KKUH (# || ( —31 )—|)KS< RIIMION OK I'ROfKRTY COXX KYKIK—I X X(( URAVT

IN' IN.AN.
An inaccuracy in a plan doe* not control the dimension. <»f the 

parcels as set out in a conveyance of land.
[ Horne v. St rube it. 119021 A.» . 4Ô4 : l.yle v. Hiehanh. Ut. I H I 

222. Chelmxfni'l v. Itemter. 3 l’.( .O.S. 220. referred to.)
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Aitkai. from the judgment of Russell, J., in favour of «I**- 
friidant in an action of ejectment to recover possession of land.
«ml Lind covered with water, which it was alleged defendant 
wrongfully. and without the consent of plaintiff, entered and 
took possession of. and since retained, and of which he refused to 
give up possession to the plaintiff.

Plaintiff claimed possession, damages, and a declaration, 
with respect to tin* removal of a boathouse, and other fixtures, 
erected by defendant.

The cause was tried before Russell. .1.. who dismissed the 
action, on the ground that, in order to recover, it was neees- 
aar.v for plaintiff to locate the southeast corner of a lot of land, 
known as the “lioggs lot,” and that lie had failed to satisfy the 
burden resting upon him.

The appeal was allowed. Lnxm.hv, •!.. dissenting.

Il Millisli, K.C., and IV. (’. Manhmahl, for the plaintiff, ap
pellant.

( . 7 llmrlicll, and V. ,/. I*atnn, K.C.. for the defemlant, re
spondent.

Graham, E.J. : This case involves a dispute as to the bound- urattam. k.j. 
ary line between the parties. The plaintiff claims that a boat
house built by the defendant encroaches upon him.

The common title to the area in dispute was formerly in 
Alexander McKay, who, by divers conveyanees became the 
owner of a lot of land in the Dartmouth cove 1.10 feet long by 
s7 feet wide. The lot had been acquired as a water lot by the 
Honourable Enos Collins, first by deed dated August 17, I8d0, 
and then by a confirmation grant from the Crown. It is com
mon ground that the grant really covers the same area as that 
deed, that is 87 feet in width, the tiO feet therein inserted is a 
mistake.

McKay, on August 15, conveyed to John 1*. Mott thirty-two 
fret off the northern side of this lot, and this afterwards, by 
divers conveyances became vested in the plaintiff. Later Mc
Kay conveyed to the Diocesan Church Society, with other land 
to the south, the balance of the lot. bounding it on the north by

N. S.

s. c.
1914

Statement
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the Mott lot, mid this became vested in the defendant that 
would be fifty-live feet off tile Enos Collins lot on a stiv. • now 
called King street.

The learned Judge who tried the ease thought there v . not 
sufficient evidence on which to determine the location the 
plaintiff’s lot. and he also thought that if the positions w. . iy. 
versed, tile defendant would have the same difficulty in i- speet 
to his lot. That is rather an unusual circumstance in : it illa
tion. However, by deciding there was no evidence, tin facts 
are open in tbf* Court of Appeal.

It is necessary to go back a little in order to get tin point 
of commencement for the Collins lot. The Collins lot. in the 
deed, is described as follows, and there is a plan anin \. <| to 
the grant, both also in evidence :—

All that certain water lot and land covered with water -itu. m and
being in the Dartmouth Cove in Dartmouth in the Province ..........ml <|e-
Mcrihed as follows, that is to sav. beginning at the southwest an ■ .if a 
water lot granted to Thomas Hoggs, Ksqnire. in the Dartmouth Cove 
aforesaid, thence running north fifty-five degrees east one liuii'l •! mid 
fifty feet. thence south forty-five degrees east eighty seven feel -h
less, thence south fifty-five degrees west one hundred and fifty feet tb.-nee 
north forty-live degrees west to the place of liegilining, being b<> ■ |.-.| >m
the north by a water lot granted to the said Thomas Hoggs’, ;m i tlie 
«outil by the water lot granted to the said Enos Collins and -.In-. \lli 
son and Wing the same lot formerly owned by Samuel StaiCi, , mil 
Timothy Folger and purchased from them by the said Lawn n. • Hart 
-home, deceased, and donathan Tremaiii, deceased.

It will be noticed that the southwest angle of the water lot 
granted Thomas Hoggs is called for. The Thomas Hog. > water 
lot is No. 2 in the grant of July 13, 1811, which, with tin- plan 
annexed is in evidence. No. 2 lot is on a public street, mm K m» 
street, and this is the description of lots one and two:

Two pieces of land in part covered with water, situate. I\mij and 
Wing in front of the dwelling-house and premises of said Hug-- '» the 
town of Dartmouth and county of Halifax, and abutted and Uni mW ** 
follows, viz.: The piece of land marked niimWr one on the ann- I plan, 
beginning at the south-east angle of said Hoggs’ land on the margin "r 
line of the public street, from thence to run southerly in a right line with 
the western side of line of said street, one hundred feet or until it com#» 
in a right line with a store or building, the property of I Trcinnin. 
Esquire. thence westerly in a right line along the northern side of «aid
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building sixty-two feet or until it comes to the northwest angle thereof 
llieii at right angles southerly along the western side line of said build
ing. thirty feet, thence at right angles westerly four hundred and seventy 
night feet thence at right angles northerly ninety feet. thence at right 
tingles easterly three hundred feet or until it meets the shore at the 
puiniimii high water mark, then at right angles forty feet or until it meets 
the southwest angle of said Hoggs' land, thence along the front line of 
the said Hoggs’ land two hundred and forty feet or until it meets the 
plan1 of lieginning. And the piece of land marked on said plan number 2 
begins on the east side of the public street at the distance of sixty feet 
measuring in a right line easterly from the commencing point of the alaive 
descrilied piece of land, from thence measuring easterly at right angles 
with the line of said street one hundred and fifty feet, thence at right 
angles southerly one hundred feet, thence at right angles westerly one 
hundred and fifty feet or until it comes to the eastern side line of said 
street, thence northerly along the line of said street one hundred feet or 
until it meets the place of beginning, containing in the whole of Imth 
piece's of land one acre and twenty-seven rials.

N. S.

S. C. 
1914

The plan annexed is of importance.
Lot 1 calls for another lot of Thomas Boggs. the house and 

garden lot acquired from the committee of a lunatic. Hart, hy 
deed dated July 26, 1810. The description is as follows:—

All that lot piece and parcel of land situate lying and living in the 
town of Dartmouth being an oblong square lying lietwmi division let
ter Q and a small |M>nd and measuring on the streets of the said town 
from tlie east to the westward two hundred and forty fret and from the 
north to the southward three hundred and twenty feet containing one 
acre and three-quarter».

The boundaries are three streets : a street now called Hoggs 
street on the north, the public street now called King street on 
the east, and the street now called Prince Edward street on the 
west.

The defendants put in evidence the title before that date 
hack to the Crown. It commenced Sept. 10, 1750. Survey to 
Benjamin Green of this whole point surrounded hy water on 
all sides and on the north hy stakes, which, of course, are of no 
service now. But, in the next conveyance, May 7. 176J. Green 
to Bernard & Butt, there is the following description of this 
point :—

All that certain tract of land situate lying and being oil the east 
shore of the harbour of Halifax, aforesaid, commonly called and known 
by the name of (ireen’s Point. Iiovnded on the east, south and west by
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llif liarlMiur ami cove of Halifax, alias Dartmouth, ami on tin* inmli la 
tliv front .street of *ni<l town containing l»y estimation la am-., n,

Graham. K..I.

This description is cited in some of flit* later conveyance*, 
viz., that to Brook Watson anil that from Abbot to Cochran. 
October 7. 1784, and that from Cochran to Wallace of February 
7. 1805.

The next description is only of part of the point. Wallace to 
Hart. June 25, 18117, and is the same description as that con 
tained in the deed from Hart's committee to Boggs.

Now, Front street mentioned in those early descriptions is 
Boggs street, and the defendant's witness, the surveyor Me 
Kenzie. in his examination-in-chief proves that Boggs street un
called Front street; he says, p. 16:—

The grant to Ben jamin (ireen included the whole of the |Miint - A 
Ye*, extended front uliotit Hogg- street south, including the whole point 
At the time of that grant the Hoggs street was not named at all. I i mi 
street was not named until alwmt 1703. Hoggs street was called I'rmit

The importance of this is, that it shews that this street, now 
Boggs street, hail an existence in 1768, before there was any 
map of the town in existence. Therefore, that the description* 
referred to an actual street and, as I shall endeavour to shew, 
not to a street on a plan on which the defendants have Im It up 
their theory.

The Crown land plan of Dartmouth is not earlier than 1 Him. 
The recital in that ancient deed of the existence of Front street 
is evidence: Morris V. ('alianail, 105 Mass. 120. It is a deni 
really in the chain necessary to fix the houndary of the common 
title, and. moreover, was put in by the defendant. Mackenzie, 
the defendant's surveyor, on his plan puts Boggs street where 
he thinks it ought to be according to the Crown land map of 
Dartmouth made afterwards, and on that map. all neatly laid 
oft' in rectangular figures, Boggs street runs parallel with Port 
land street and other streets. But a Boggs street in actual un 
never was there and never could have been there. Then* is 
original rock there with an elevation about 15 or 20 fern above 
the actual street in use.
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The (lefendfliit’e surveyor says:-
g. Betxvevil wliat you have marked as the north original line of Boggs 

street and what you have marked as the south original line, there is this 
big embankment ? A. A high hill, yes.

g. The street eould not go through that without tremendous expense? 
A. Not without deep cutting.

N.S.

<C.
1914

And his cross-examination shews what would n if this
theory of his was carried out :— Orehwii. R.J.

g. So. to put Boggs street where it should Is- aeeordiug to the Crown 
land plan, you would have to shift it hack 17 feet further? A. Yes.

g. ^OII would also have to change the line from Water street to the 
dock ? A. You would not change the direction.

g. 'on would also have to move the public dock 17 feet further to the 
north ? A. Yes.

g To make it conform exactly to the given distance? A. Yes.
g. I" give the lots there, their proper width, von would have to move

the public dock and the line 17 feet further north? A. Yes.
g. In practice usually these grants over run? A. As a general thing,
g. I his point "IV that you located as the northwest corner of the

Boggs water grant, where will that come on the ground in relation to the 
building that is there, would it come north of the building? A. I think 
it would mine, speaking from memory, pretty well toward the north end 
of that building.

g. Ion put tbit buililiutf in tin Ho fifin' mi hr ifrant/ I. 1‘nithi. if not 
nil. I hIiouIiI think rrrp nearly tin irholc bnililinif.

g. Mow many feet would that lie? A. Alsmt thirty, more than thirty, 
g. Wliat frontage do you give Mr. Kvans on King street? A. .VS feet, 
g. According to your scale, your survey? A. I give him 55 fei-t. 
g. Non place our line at the point Do you know that his deed

lniimds on the grant from McKay to Mott? A. Yes.
g. You located that at the point “B.B."; tell us the frontage you gave 

him on King street according to your survey ? A. 85 feet, 
g. Mis deed calls for 55 more or less? A. Yes.
g. At tin south end of King street there is a very old building marked 

"Z" on your plan? A. Yes. I would take it to Is- very old. quite old. 
perhaps 4*1 years old.

g. Measuring from that building "Z." taking that to he the south side 
"f Main street, what frontage then would you have for Mr. Kvans? A. 
41» feet more, that would Is* alsmt 90 feet.

g The grant to Kims Collins, according to your plan would lie about 
12» feet wide? A. Somewhere about that.

g. The grant itself calls for 00 feet? A. Yes, hut it is Isninded north 
«ini south by the older grants.

g. According to this plan, the north side of the Isiathouse. produced 
west in a straight line would come north of the main street as shewn on 
\"Ur plan ? A. It would come north of the fence and building, through 
the building and north of the fence.

5
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Q. In other word*. the north line here of .Main street is not at -lit 
angles to King street? A. No.

y. I understand that on the ground east of I'rinee Kdward the
north line of Hoggs street as it exists on the ground is indieated 1 the 
remains of an old fence? A. For a short distance, perhaps .'ill fe.

Q. Further along towards King street? A. The top of the cuti j« 
aliout in line with the remains of the old fence, and also roughlx line 
with the terrace near King street.

y. The street line as on the ground is indicated on your plan': A Vv*.
Q. it shews the north line of Hoggs street, at the point •'ll"? A \e<
Q. The northern line of Hoggs street on King street would he II 

on your plan? A. Yes.
(J. And that is f>5 feet south of where you say it should Is-' V \ , 

39.8 feet.
(y That account > for the whole difference between you and tin tlmi 

surveyor? A. Yes, just a hunt.
N'ou make the Kvatis property 120 feet as against 87? A. Sumt- 

thing near that.

1 think that the deed of July 20, 1810, when it refend to 
the street now Hoggs street, referred to a street then in .'"tuai 
use, and not to a street on a plan.

In 5 Cye. 907, it is said :—
When a highway or street is referred to in a grant or other nv\ 

ance, the way, as opened and actually used, rather than as pi." ' .I i- 
construed to be the boundary intended by the parties, but when tin -rant 
or conveyance refers to a map, the line of the way as uctualh 'in \rvil 
is held to determine the boundary of the line.

I refer to Barrows v. Webster, 144 N.Y. 422; Sproiih v /’"//' 
55 Maine 1G2: O’Brien v. King, 49 N.J. 84.

Hut to shew that the defendanta surveyor’s plan ami his 

theory are untenable, and it lends great assistance to tin plain
tiff’s ease, 1 return to the Crown grant of Thomas Hoggs of 
1811 and the plan annexed. The distance between Boggs street 

and the street now Main street to the south, that is tin depth 

of the house and garden lot, and the lot No. 1 togetli i from 
north to south, is given at 430 feet; while on the plan compiled 

by Mackenzie, that distance is at least 30 feet more. Resides 
Main street, or the south side of it, is. as l shall presently en
deavour to shew, well fixed on the ground, and taking il «lis- 
tance from Main street we ought to have the locality of Boggs 
street, whether the actual street or a street on a plan, in pass-
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ing. I think that though the house and garden lot is spoken of 
as in oblong square” in the first deed, the conveyance was 
laving hold of a mere likeness, and not necessarily one exact 
enough to lead to the conclusion that the lot itself was rect
angular at every corner.

The width of Hoggs street is shewn to he 55 feet, by a con
veyance put in by the defendant, and it is shewn to he 55 feet 
hy sealing the Hoggs grant. The surveyor for tin* plaintiff, in 
order to get a starting point on Hoggs street, commenced at the 
northwest corner of Prince Edward street (the next street par
ai.el to King street ) and Hoggs street at which corner there was 
a fence, and measured across, south 55 feet, which brought him 
to the south side of the concrete sidewalk on the south side of 
Hoggs street, placed there hy the town, and buildings on the 
street Then he took a line at right angles to Prince Edward 
street which, as I said, is parallel to King street) and King 
street, and this continued line gave him the corner of King 
and Hoggs street.

N.S.

S. C.
1914

Oreliam, K.J.

This point was north of the stone wall and picket fence on 
the north side of the Hoggs house and garden lot, which lie 
would have been justified in taking for the corner, hut if he had 
taken that, it would have been so much further to the south and 
that much worse for the defendant. Hut. of course, he had to 
reckon with Main street. There is on the northwest corner of 
the house and garden lot. a house, and a fence running south 
on Prince Edward street, and the distance across Prince street 
Iietween the houses is 55 feet. From the northern line of Hoggs 
street la- measured >120 feet, the depth of the house and garden 
lot That point corresponded with the boundary line on tin- 
east side of King street, between the plaintiff's land and his 
neighbour Webber's to the north. The iron pin which marks 
the boundary between them is recent, of course, but the line of 
occupation between them is always evidence in a case of this 
kind.

Measuring the distance south from the iron pin or the ter
mination of the 430 feet, it shewed that the boathouse en
croached to the extent of four feet five inches upon the plain-
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den lot eon with the dimension given in the deed.
The defendants surveyor seeks to displace this sun- by

Halifax going to the north as far as Portland street and evolving a 
different street line by taking the general course and a diff. mit

Kvav».
right angle. 1 think that this is not more likely to In- correct 
than Knight’s of taking the opposite corner. There > in

flrehem, R..I. my opinion, evidence sufficient to carry this case to a jury ami 
as between the two theories the plaintiff's survey is in the iv 
suit. I think, more correct.

Then there is the description in the defendant's deed oi s.-p. 
tember 22, 1884. The last return call of this description, in my 
opinion, greatly strengthens the plaintiff's case.

It has been long established that if there is difficulty about 
fixing the beginning boundary, you may reverse the calls and 
trace the lines the other way. In Ai/rrs v. Watson, 137 I'.s >4 
at 604, the Court said :—

As already intimated, the • was rigid in holding as lie did
that the lieginning corner of a survey does not control more than any 
other corner actually well ascertained and that we are not constrained 
to follow the calls of the grant in the order said calls stand in tin- lii-ld 
notes, hut are permitted to reverse the calls and trace the lilies the --ther 
way. and should do so. whenever by so doing, the land embraced would 
most nearly harmonize all the calls and the objects of the grant.

This is the description :—
All that piece and parcel of land and land covered with water, «limite 

lying and being on McKay’s Point, so called, in Dartmouth, mm. pai 
ticularlv described as follows, that is to sav. lieginning on the m-t ddc 
of King street at the southwest angle of land conveyed by the said Vlani 
McKay to John P. Mott; thence running easterly along the south 'id** 
line of said Mott’s land one hundred and fifty feet Into the Dartmouth 
cove (so called) thence southerly and westerly along the line of the water 
grants six hundred and forty-one feet until it comes to a point : -taut 
three hundred and eighty feet from the south side line of a street run 
ning along the north side of the land now under description : ' ■«••ice 
northerly three hundred and eighty feet to the said last mentioned - ' • •••■t 
thence easterly along said street one hundred and eight-three feet -even 
inches until it meets the eastern side of King street aforesaid and tIn-nee 
northerly along King street fifty-live feet more or less to the pine i 1"' 
ginning being all the lands and premises owned by the said Adam Mr Kay 
on said McKay’s Point at the time of said mortgage according 1 • • hm
of the same annexed to said mortgage.

5
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80
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This fixes the place of beginning, viz., northwest angle of 
the lot previously conveyed by McKay to John 1*. Mott, and 
puts the defendant’s land to the south of that point.

The south street line of Main street is well fixed on the 
ground by an old building of the defendants, which, with the 
wall of another building of his on King street, forms a right 
angle shewn in photograph G. 10. There are two other build
ings of the plaintiff and one of tin- defendant’s and fences be
tween, fix the street line for this distance of 183 feet, 7
inches. From this angle the defendant is entitled to go north 
only feet. Now the boathouse extends north of it fifty-nine 
feet five inches. True, the words “more or less occur,” but in 
a survey in which inches are taken into consideration, the words 
“more or less” are not very elastic.

Then to return to the description of the Enos Collins water 
lot. it purports to be bounded on the south by the water lot 
granted to the said Enos Collins and Joseph Allison, dated 
April 8. 1826. A water lot around the whole shore of the point 
and the description and the plan of it arc in evidence. The de
scription refers to a street crossing Dartmouth Point and that 
street is delineated on the plan annexed to the grant. It is 
clearly Main street, so that one looks on the south side of Main 
street prolonged for the southern boundary of the Enos Collins 
lot.

At the hearing before us. the defendant put in the plan 
which is referred to in the description in his deed. It really 
illustrates the point 1 have been making from the description ; 
hut having got it in evidence, the defendant now seeks to 
use of it for another purpose in his favour. On this plan there 
is shewn among a good many other things a “breast-work, stone 
and wood,” and he contends that he is entitled to go as far 
north as the north side of that breast-work as it is on the ground. 
Inasmuch as the north side of that breast-work is fifty-nine feet 
five inches north from the Main street comer on the ground 
(see evidence of Jost : “Q. From the north corner of the boat
house to the line of Main street, was what ? A. That is fifty-nine 
feet five”), and the plan shews it is to be 55 feet only, the plan

N. S.

S.C.
1914

Halifax

Graham. E..J.
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It is delineated too far to the north. There is no refer» • to 
the breast-work in the description in the deed, it is not .-or-

"Îaunh porated and the reference to the plan is only for the purpose 
of shewing the lines under description, not other things . 'side

Evans.
of that in respect to which surveyors are not likely to 1». par 
ticuiar when they make plans. The description tm-i iouk

Graham. E.J. ^Main) street, it does not mention this breast-work.
An inaccuracy in a plan would not control the dimensions 

in the deed: Horne v. Struben, 11902J A.C. 47)4 at 458; / \
Milliard*, L.R. 1 ILL. 222 at 237 ; Lord Chelmsford and llolgt 
Ig v. Bender, 3 lT.( '. 0.8. 220 at 220, Robinson. C.J.

The distance from the Main street corner to the Mott lot. 
55 feet being the width of Main street, at the end of which it 
is measured, could hardly 1m* inaccurate. Under these e r um 
stances. I think the boathouse is an encroachment on tin plain 
tiff’s land.

Then it is contended that the defendant has acquired a title 
to this breast-work and the land that far north by poa-'vsion 
under the Statute of Limitations. It is not shewn win n the 
breast work, or rather the site of it, was first constructed. Whe
ther when the two parts of the Collins lot were all one property 
under McKay, when it would not mean anything, or after Mott's 
lot had been sold to him, when there might be a presumption 
that it was partly on both properties. But, at any rate Mac
kenzie says (1 don’t know how he estimates it) that, “tl hot 
tom logs were fifty or sixty years old, at least, probably a great 
deal older.” One witness says he remembers it or the founda
tion of it 44) years before the trial. No one is shewn to have 
effected any repairs upon it or to have exercised any at ts of 
ownership in respect to it until 19 years before the trial The 
public had been in the habit of dumping rubbish there. It was 
under water except at low tide. It is shewn that the defendant 
placed repairs on it 19 years before the trial, not earlier This 
period is too short for our statute. And I think that the" was 
no exclusive, continuous or notorious possession proved In
deed. the defendant himself, regarded the question as doubtful, 
and until recently, did not assert his right. I think the Statute
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of Limitations does not bar the plaintiffs remedy. The negoti
ations as to a settlement on a compromise line never came to a 
conclusion. The alleged terms of reference were not carried 
out and anything Mr. Brookfield said about being satisfied, if 
•aid. would not bind the incorporated company.

For these reasons, I think, the appeal should be allowed and 
the plaintiffs should have judgment to recover the possession 
of the area, the defendant having liberty to remove
his boathouse. All with costs.

N. S.

1014

Graham, E.J.

Tuwnshknd, C.J., Me.xgiiek, and Ritchie, JJ., concurred 
with Graham, E.J.

Towmhend. C.J. 
M-'nglivr, J. 
Ritchie, .1.

Longley, J. (dissenting) :—This is a case in plain- Long,py'J-
(dissenting)

till' is seeking to trace his boundaries five feet over the bound
aries now held by the defendant. In the case of land, this would 
require strict and conclusive proof, and in land covered by 
water, as most of this is, it require very clear and suffi
cient proof. 1 do not find in this case that there is any evid
ence that justifies me in finding for the plaintiff. The defen
dant has had a wharf on the property, and these five feet which 
are now applied for by the plaintiffs would take five feet off 
the side of the wharf. This wharf has been in existence for 
fifty or sixty years, and has been recently renewed. The plain
tiffs. by their agent, 8. M. Brookfield, agreed to leave the mat
ter to the determination of one man, W. A. Hendry. Mr. Hen
dry went over the place and viewed it and made his calcula
tions. and awarded all the land now occupied by Evans to 
Evans, and gave the company the remainder. Mr. Brookfield 
was satisfied with this, but, upon placing it before the company, 
the directors of which are in England, they would not agree to 
it, and six years have been allowed to go by, and the company 
haw at last taken action. Five feet of land, under ordinary 
circumstances, is a very trifling matter, one way or the other, 
and a person would rather avoid a lawsuit to obtain this, but, in 
order to obtain this, it is necessary for him to prove conclusively 
that lie is entitled to it, and in this case the plaintiff has failed

0621

6624
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If you take measurements at a point beginning north, no 
proper measurements will bring the defendants into po»-, ssion 
of as much land as they claim from the plaintiff. At l ist an
other plan was brought in containing the measurements from 
Main street, and it is assumed that the street is a certain dis 
tance wide. The street is no street at all near this pla and 
does not maintain any width and such measurements an to 1* 
treated with lightness when you consider that there is a wharf 
at stake, which constitutes the natural boundary of tie I.-ten
dant. Vnder all the circumstances, 1 am inclined to tin view 
that the plaintiff has not conclusively proved his cas» That 
was the judgment of the learned Judge who tried tli- .him, 

had all the witnesses before him, and that is the opiii <m in 
which I coincide. The appeal should he dismissed.

Appeal allow <1.

CLEARY v. AITKEN

Hritish Columbia Court of Appral, \lac<lonal<l, C.J.A.. Irriiia \hnt 
Qalliher, awl ShChillips. JJ.A. April 7, 1914.

1. MoBTiiAia; (SIB—8)—Conveyance absolute in fobm—Comimihr 
ANKOV8 AGBEEMENT—DEFEASIBLE PVBCI1AHE OB MOBTOAl I 

In determining whether a <h*ed absolute in form wan in fuvt .1 
mortgage under the form of a sale or represented a bond fi<l> - il- 'itli 
a contract to re purchase, it is a fair test to ascertain if the 
are mutual and reciprocal : and a collateral agreement which refi t- 
to the debt and interest for which the property is held a in I which 
stipulates for the transferee having full power one ul one. i«
evidence of the transaction l*eing a mortgage rather than a t i-ihle 
sale with right of re-purchase.

Appeal from tile judgment of Morrison, J., in favour of the 
plaintiff in an action to have a conveyance, absolute on its face 
hut qualified hv a contemporaneous agreement, declared mort
gage transaction only.

The appeal was dismissed.

Sir ('. //. Tapper, K.C., for the defendant, appellant.
W. ,/. Whiteside, K.(\, and W. F. Hansford, for tin plain

tiff, respondent.

Macdonald, C.J.A. :—I would dismiss this appeal.
No useful purpose would he served by my referring to the

4
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evidence in detail, suffice it to say that 1 have read it all and 
find it amply sufficient to sustain the judgment appealed from.

Ikvixu, J.A.:—1 agree with the conclusion reached by the 
learned trial Judge. The two documents (exhibits 5 and 3) of 
September 24, 1907, and Cleary’s acceptance of the thirty-day 
proposition, satisfy me that the transaction was in the nature 
of a mortgage to secure the repayment of the sum of $500. The 
omission to register ex. 5 with the mining recorder supports 
that view.

I would dismiss the appeal.

Martin, J.A., concurred in dismissing the appeal.

B. C.
C. A.
1914

( 1 am.hier, J.A. :—1 would dismiss the appeal.
I'pon the evidence, and upon the face of the documents 

themselves, taking exhibits 5 and 3 together, there can be no 
question as to what the intention of the parties was, and that 
exhibit 5, though absolute on its face, was merely a security for 
a debt. The whole transaction shews that.

I have gone carefully through the authorities cited by Sir 
Charles Tupper, but when you start to apply them to the facts 
in this ease they are easily distinguishable. In nearly all of 
them upon the documerts themselves and the facts in evidence 
it was held that the transaction was an absolute sale with the 
right to re-purchase within a given time. Here, neither upon 
the documents themselves, nor upon the evidence, could any 
such conclusion be arrived at.

On the question of costs I see no reason for altering the 
judgment of the learned trial Judge. The sale of the property 
was not carried out by the defendant, hut by the trustees for 
the dilièrent interest holders. The defendant’s contention is, 
and was before action brought, that he was not a mortgagee, 
but an absolute owner, under exhibits 5 and 3, of all the in
terests of the deceased Cleary. He had in his hands at the time 
action brought, moneys paid him on account of that interest 

1 *‘tt«‘ly in excess of what he could claim as mortgagee, and un-

Oallllu-r, J.A.

,
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tier such circuinstances, the plaintiffs in their statem of
C. A. claim offering to redeem, no tender was necessary.
1014

Ci.kary McPiiilliiv, J.A. :—This is an action brought to est, lisli
the interest of the plaintiffs in certain mineral claims kin

AlTKKV.
---- the South Valley properties, the plaintiffs being resp- \ :,

McPhllMpe, J.A. . , , , »the son ami widow (also administratrix) or the estate rhe 
late Francis Joseph Cleary, and to have it decided that i n r 
tain instrument dated September 24, 1907, and a certain other 
instrument dated Septemlx»r 24. 1907, both made bet \,t*n 
Francis Joseph Cleary and the defendant Robert Aitkin were 
in fact documents by way of security and given by way of mort
gage to the defendant A.tkin, and not constituting an a ilut. 
transfer to the defendant Aitkin, and for an account from the 
defendant Aitkin of all moneys received from the sale 1 tie 
properties. The properties were held in trust by one William 
M. Humphreys, of the city of Los Angeles, State of Cal i unia. 
one of the United States of America, to the extent of ten forty, 
eighths interest therein for the late Francis Joseph Clean ami 
one George C. L. Miller.

On or about October 9, 1912, Humphreys sold under igtve- 
ment, the properties at the price or sum of $20.000. and when 
action brought, the sum of $14,000 was alleged to have been re
ceived by the defendant Aitkin and the said George « L. 
Miller. The defendant Aitkin contended at the trial that the 
sale to him was an absolute one and relied upon the following 
documents to support his contention :—

Exhibit 5.
I. Francis J. Cleary, hereby assign a ml transfer to Robert \itkin 

all my interest in the South Valley properties held under an a ■ ment 
bv John K. Humphreys and W. M. Humphreys in trust for <
L. Miller and F. J. Cleary and dated November 1. 1904. and I ’I'Teliy 
authorize Roliert Aitkin to sign any documents that may lie n ! m 
transfer same. Value received for one dollar.
Witness: John J. lhmfield. F. J. Cl.KAKY !

24 Sept. ’07.
Exhibit 3.

Memorandum.
Customs. Canada. Sept 21 '"'7

To F. J. Cleary, Esq.. Vancouver, B.C.
In reference to the ($500) five hundred dollars due me and imri-d
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(I,pi,-in. fur which I hold an assignment of your South Valley property, it 
js ii^ieed between us that if the ($500) five hundred dollars is not paid 
witliia (30) thirty days from this date I have full power to dispose of 
saiiic. K. Aitkin.

Witness: fleo. Miller. I hereby agree to this agiyement.
F. J. Clkaby.

The learned trial Judge, Morrison. J.. found upon the facts Mcrhuiu*. j.a. 
as adduced before him that the sale was not an absolute one, 
but was in its nature a mortgage transaction, and granted a 
decree in the terms of the prayer of the statement of claim.

The defendants appeal, the defendant company, by its 
counsel stating that it would abide by any order the Court 
might make, the defendant Aitkin still contending before this 
Court that lie became the absolute owner of the interest in the 
properties assigned and transferred to him by the late Francis 
Joseph Cleary under the instrument of transfer of September 
24. 1907.

In my opinion, it is quite unnecessary to specifically set 
forth or remark upon the evidence upon which the learned trial 
Judge proceeded, it is quite sufficient to say that it is ample to 
support the finding of fact of the learned trial Judge, and it is 
idle to attempt to canvass it as it. in my opinion, wholly fails 
to support the contention as advanced by the defendant Aitkin, 
that lie should be held to be the absolute owner of the properties 
«nid he under no obligation to render an account in regard there
of. I might pause to remark that the documents relied upon as 
hereinbefore set forth, taken in connection with the attendant 
facts fully support the plaintiffs’ case as made out at the trial.

It is only necessary, perhaps, to remark that exhibit 8 in
dicates in itself the true motive of the transaction, i.c., at most 
it was a power of sale but never exercised, as Humphreys, the 
trustee, effected the sale, and if the defendant Aitkin had 
effected a sale, he would have been compelled to account for the 
moneys received to the same extent as a mortgagee would be 
required to do when exercising a power of sale.

The lapse of time here has not been great when the facts are 
looked at and the sale as made by the trustee was only made 
in 1912 about five years after the transfer to Aitkin, the late

B. C.

C. A 
1914
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B- C. Francis Joseph Cleary «lyin'; in tin* same year and havin'. >. .-n 
C. A. ill and unable to attend to any business for some three years I.-. 
1914 fore his death.

Cleary There was no entry into possession of the properties m ,ui\ 
Aitkin exercise of ownership or interest in the properties by tl i|»-. 
----- fendant Aitkin, and there is no evidence to shew that tin n

IfrPhlllipa, J.A.
dant Aitkin disbursed any money in relation to the properties, 
in fact it was conceded that he did not and that all nee. ssary 
outlays were made by the trustee.

In Waters v. .1///mm (1850), 14 Jurist 341, 342, 89 R.K. TIT. 
it was held, where an absolute assignment of a reversion was 
made, with a memorandum for reconveyance or repayment with 
interest in six months, and nothing done for eighteen ,w,n> - 
that the transaction was a mortgage. The Vice-Chancellor 
said :— *

My opinion is, that it is impossible to attend to the cireum-1 mm 
without coming to the conclusion that it was a mortgage transact n

It is likewise clear in the case as presented to this Court, in 
my opinion.

The learned counsel for the appellants. Sir Charles llihhcrt 
Tupper, very ably argued the appeal from the point of view 
that the case must be looked at as one within the principle of 
Williams v. Owen (1840), 5 My. & Cr. 303, 41 Eng. H. 3m also 
referring to Gossip v. Wright (1863), 32 L.J. Ch. 648, at (»"*2- 
653; Lisle v. lieeve (C.A.), affirmed sub nom. Hurt \ /,#.</- 
(1902), 71 L.J. Ch. 768, 11902] A.C. 461, and other cases, that 
the transaction was in effect a conveyance by way of absolute 
sale, accompanied as in Williams v. Owen, supra, by a contem
poraneous agreement for reconveyance upon payment upon a 
day certain.

With all deference to the argument advanced, the transac
tion was not one of that nature, here there was no agreement 
for reconveyance as in Williams v. Owen, supra, and no inde
pendent transaction not part of the mortgage transaction a> in 
Lisle v. lieeve, supra. Fpon the surrounding facts and eii urn- 
stances this amounted to only a mortgage transaction.

The Lord Chancellor (Lord Tottenham) in Williams v 
Owen, 5 My. & ( 'r. 303 at 307. 141 Eng. R. 386]. said :—
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11h- question always is. was tin- original transaction a bond fide sale B C.
with .i contract for repurchase or was it a mortgage under the form of a

C. A.
191»

In Mi Hon v. Lees, 2 Atk. 4H4, Lord Ilardwickc puts tin- 
case tints:—

A- to tlie contract whether it is a transaction that is in its nature a 
mortgage or a defeasible purchase ami subject to a repurchase?

In Goodwin v. Grierson, 2 11. & 14. (Ir. Chy.) 274, 12 R.K.
Lord Manners puts tin* vast- upon the satin- ground and

The fair criterion by which tin- Court is to decide whether this deed 
be it mortgage or not 1 apprehend to lie this, are the remedies mutual and 
reciprocal? has the defendant all the remedies a mortgagee is entitled to?

Tin- Lord Chancellor proceeded and said:—
Tried by this teat there would lie no doubt that in this case the trans

action was not a mortgage.

In my opinion, however, if this test is obligatory, we have 
that which was wanting in Williams v. Owen, 5 My. & Cr. 303, 
41 Kng. R. 386. the debt is set forth and there is a power of 
sale, and tin* document, ex. 3, refers to that debt in Ibis way

. . “for which I (the defendant Aitkin) hold an assignment 
of your South Valley property . . ."this clearly imports
the holding of the property as security or by way of mortgage.

The Lord Chancellor, at 308, further said:—
In snicr v. (Ireeniray. It) Vee. 413, Sir W. Grant said that if the 

case had rested 11)1011 the conveyance of November, 1790, possession being 
taken, lie did not see why it should la* considered otherwise than as a sale. 
Tin- transaction of November. 1799, was an absolute conveyance as to a 
purchaser with a proviso for reconveyance to the apparent vendor upon 
payment of the purchase money within two years. Subsequent instru
ments In-tween th«- parties described the premises as “standing upon mort 
gagi and upon that Sir \V. •Grant decreed a redemption.

living this ease by the principle so long established and settled upon 
Midi high authority, what is there to shew that this transaction was in 
its origin a mortgage and not a sale, with a provision, under certain 
conditions, for a repurchase.

If the transaction was a mortgage, there must have been a debt; but
how ...nid Owen have compelled payment?

In the ea.se we have before us, everything, to my mind, is
answered to shew that “in its origin ” tin* transaction was one
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of mortgage, the contemporaneous agreement gives the ai >nnt 
of the debt, that it carried interest, that after thirty <1, if 
there was default in payment, a power of sale could hr \. r. 
vised, the remedies would be cumulative—as in all mott^igi- 
transactions—and nothing prevented the debt being sic for.

Now, the present case is not one of subsequent aizn nt. 
« II that was done took place on the same date, and the mosi that 
can be said upon the facts in favour of the defendant A it k u is. 
that he had assigned and transferred to him the interest the 
late Francis Joseph Cleary in the properties with a coûte;. por- 
ancons agreement, evidencing that the assignment and transfer 
in the form of an absolute sale was in fact a mortgage or --rar
ity for the payment of $500 and interest, the money to paid 
in thirty days from September 24. 1907, and at most, the posi
tion is that the defendant Aitkin still has his security, tin my 
being long overdue, but he has not on his part taken any pro
ceedings by way of foreclosure or sale, nor has he sued for the 
amount of the debt due to him; is his position any bettor than 
that of any other mortgagee upon an overdue mortgage, and is 
not the position one that entitles the mortgagor, his In irx or 
legal representatives to come in and redeem'! In my opinion, 
that is clear.

The ease of Gossip v. Wright (1863), 32 I. ('ll. bt\ was 
referred to by Cozens-1 lardy, L.J., at 52, in th port of the de
cision of the Court of Appeal in Lisle v. h‘ 1902 . 71 L.J. 
Ch. 42, and he there said, “1 agree, 1 d< to adopt th. lan
guage of Vice-Chancellor Kinderslcy in the case of <> '/» v.
Wright, where he says at 653:—

In that which it is to be a mortgage transaction, that is ;i . unity 
the Court will not allow the right of redemption to lie crippled I ham
pered by any arrangement lietween the parties at the time. Th r - well 
established as a general rule, J need not say like any other gem r.il rule 
that even that broad rule is liable to some exceptions. For exam pi- there 
are one or two cases of this sort, one where the object of the ti i<ti>>n 
was not merely a loan of money, but one party meant to l>< n lit the 
other. It was a .sort of settlement between relations, and then t < "iirt 
although it «lid cripple the right of redemption upheld the t ran-action. 
However, there is no doubt that the broad rule is this: the Coin ill H"t 
allow the right of redemption in any way to lie hampered or vn| pleil in 
that which the parties intend to Is- a security either by any « .mpor
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uncoils instrument with the deed in question, or by anything which this 
11, i ! would regard as a simultaneous arrangement on part of the same 
transaction. That the Court will allow the parties by a subsequent nr 
rangement to enter into a transaction by which the mortgagor sells or 
releases or conveys or gives up (call it what you will) his equity of 
redemption and makes the estate out and out the estate of the mort
gagee is clear.

B. C.

C. A.
1914

( ozviis-Hardy, L.J., then proceeds discussing the facts of M'1 lllllipHiJ A 
the ease then before him:—

\*>\v, applying that principle, and. in the absence of a particle of 
either allegation or evidence to shew that the two deeds of June ami July, 
180S. were part of the same transaction, it seems to me to come simply 
t<> an arrangement made after a mortgage security between a mortgagor 
and mortgagees.

Now. upon the tacts of the present case we have the one 
transaction at one and the same time, and Gossip v. Wright, 
supra, is clear authority that, in view of the facts, this is a case 
where the broad rule as stated applies.

The case of Alelerson v. White (1858), - DeU. & J. !)7. 44 
Kng. li. ÎI24, was a very different case, and upon the facts was 
not held to he a mortgage transaction, further, that the party 
went into possession and it was not until after the lapse of 
thirty years that the hill to redeem was tiled. The Lord Chan
cellor Lord ('railworth) there said at HM>, | 14 Kng. U. !>28| :—

The rule of law ou this subject is one dictated by common sense, that 
/"i»"/ fin h an absolute conveyance, containing nothing to shew tin- re
lation ni debtor and creditor is to exist between parties does not cease to 
Ih- an absolute conveyance and become a mortgage merely because the 
vendor stipulates that he shall have the right to repurchase. In every 
such fii-i' the question is. what upon a fair construction is the meaning 
of tin- instruments?

In the present case we have “the relation of debtor and 
creditor” and all the earmarks which demonstrate that the 
transaction was one in the nature of security, i.c., a mortgage 
transaction.

In the Manchester, Sheffield and Lincolnshin li. Co. v. Xorlh 
t'ndral Wagon Co. (1888), 58 L.J. Ch. *21!) (ILL.), it was held 
that tlir transaction was not a security for the payment of 
mom;. Lord Macnaghten, at p. 225, refers with approval to
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B. C. tht* language of Lord Cran worth in Alderxon v. Whitt, , /</•«,

0. A. 
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above quoted, and «aid :—

In all these canes the question is, what was the real intention ,,f the

C'ikaby parties?

AlTKEX. In the present ease, can there he any doubt about the real

Mr Phillips. J. A. intention ? Unquestionably, if there was default in payment 

there was the power of sale, but could the defendant Aitkin 

have sold to himself? Obviously no—but then it may he said 

that that was unnecessary as the sale was absolutely coiuph 1e 

then why the power to sell ? It is incontrovertible that the 

transaction was one of security for the payment of mon. ami 

not an out-and-out sale with a right of repurchase not exer

cised, as contended by the appellant Aitkin.

With regard to MeMùken v. Ontario Haul: (1892), < '.m.

S.C.R. 548, where it was held that

to induce a Court to declare a deed, absolute on its face, to hav Urn 
intended to operate as a mortgage only, the evidence of such int.-nti.m 
must be of the clearest, most conclusive and unquestionable charin ' .

the present case has this strong feature, that here we hav con

temporaneous documentary evidence establishing the transac

tion as one of mortgage and security for the payment of money, 

whilst, in the case before the Supreme Court there was merely 

parol evidence of the interested parties. Taschereau, d. after

wards the Ht. Honourable Sir Henry Klzear Taschereau, Chief 

Justice of Canada), at 550, said:—

The case turns mainly upon the questions of fact, and we cann-'t. in 
my opinion, interfere with the finding of the learned Judge at tic trial, 
concurred in as it was by the Court in banco.

In the present case we have the finding of the learned trial 

Judge in the converse way to that—in McMiektn v. Oi lario 
Haul:, .supra, here the finding is that it was a mortgage trans

action, there it was held that the deed absolute in form was 

intended to so operate and was not intended to operate as a 

mortgage.

In Samuel v. Jarrah Timber and Wood Paving Corporation. 
(1904), 73 L.J. Ch. 526 (H.L.), 11904] A.C. 323, it was held 

that a mortgagee is not allowed at the time of the loan t<. liter
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into it contract for the purchase of the mortgaged property. B. C. 
Lord Liudley, at 528, said :— C. A.

1014In I,isle v. Reeve (1001). 71 L..T. Ch. 42. [HMI2J I Ch. 63, Mr. Justice 
lhickley suggested some instances in which lie considered a mortgagee Ci.kaky 
might validly stipulate fur an option to buy the equity of redemption, hut 
although his decision was allirmed first by the Court of Appeal ami 11 Kl v
afterwards by this House (Reeve v. Lisle, 71 L..T. Ch. 768, [100*2] A.C. McPhillip»,J.A. 
4ti| i the allirmance proceeded entirely on the fact that the agreement to 
buy the equity of redemption was no part of the original mortgage trans
action. hut was entered into subsequently, and was an entirely separate 
transaction to which no objection could lie taken. It is plain that the 
decision would not have lieen nflirmed if the agreement to buy the equity 
of redemption had lieen one of the terms of the original mortgage. The 
Irish case, Re Edwards’ Estate (1861), 11 Ir. Ch. It. 367. is to the same 
effect.

in the present ease, the assignment, together with the mem
orandum shewing that the assignment was by way of security 
for a debt, was all one transaction, and may be said to be the 
original mortgage transaction, and there was no subsequent and 
entirely separate transaction, which the law requires to negative 
the continuance of the original condition of things.

Lord Lindley, continuing in Samuel v. Jarrah, supra, at 
529, said :—

Lord llardwicke said iu Too aies v. Conset. 3 Atk. 261: (“This Court 
will not suffer in a deed of mortgage any agreement in it to prevail that 
the estate become an absolute purchase in the mortgagee upon any event 
whatsoever.” Hut the doctrine is not confined to deeds creating legal mort
gages. It applies to all mortgage transactions. The doctrine “once a 
mortgage always a mortgage*' means that no contract between a mort
gagor and a mortgagee, made at the time of the mortgage and as part of 
the mortgage transaction, or in other words as one of the terms of the 
loan, can be valid if it prevents the mortgagor from getting back his pro
perty on paying off what is due on Ilia security. Any bargain which has 
that effect is invalid ami is inconsistent with the transaction being a 
mortgage. The principle is fatal to the appellant's contention if the 
transaction under consideration is a mortgage transaction, as I am of 
opinion it clearly is.

In Fairclough v. Tin Swan Brewing Com pang. Ltd. (1912),
28 Times L.R. (P.C.), 450, being tin appeal from the Supreme 
Court of Australia, Lord Macnaghten, at 450, 451, said:-

The arguments of counsel ranged over a very wide field. Hut the real 
point was a narrow one. It depended upon a doctrine of equity which
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was not op<*n to <|U<‘Htion. “Thvrv is," as \'ioi*-l hancellur Kintlvr-I said 
ill duNsi/i v. Wrii/lil. .‘12 L.J. ( li. li.Vl. “no doubt that tin* broad 
this; that tin* Court will not allow tin- right of mh*niption in .n u,n
to Ih- hampered or crippled in that which tin* parties intviulvil »• a 
security, either hv any contemporaneous instrument with the . i„ 
ipiestioii or by anything which this Court would regard as a -in m. 
oils arrangement or part of the same transaction." The rule in < ,u,i
lively recent times was unsettled by certain decisions in the < t ,,i
Chancery in England, which seemed to have misled the Judges in ; full 
Court. Hut it was now iirmly established by the House of !.. 
the old rule still prevailed and that equity would not permit any •; 
contrivance lieing part of the mortgage transaction or nmlemp on,
with it to prevent or impede redemption. Counsel on behalf of i,
spoil dents admitted, as lie was hound to admit, that a mortgage > : u ,t
Ih* made irredeemable. That was plainly forbidden.

Tin* rule which is to guide the Court is firmly established la
the Judicial Committee, in Fairclough v. The Swan />'- unuj 
Company Ltd., supra, and that rule is the doctrine of equity as 
set forth in Gossip v. Wright, supra, by Vice-Chancellor Kin 
dersley, and applying that rule to the present case, can it Ik* 
at all successfully contended that the facts admit of it being 
said that it was not a mortgage transaction or assignment by 
way of security, although, in the one instrument in the form of 
an absolute sale? In my opinion, to hold otherwise would In
to ignore the plain and unmistakable doctrine of equity which 
has had this very recent approval by the Judicial Committee 
of the Privy Council.

In the present case, the contention is that it was an a I isolate 
sale, although the memorandum shews that the assignment was 
intended to be a security, and as all was done contemporane
ously and simultaneously, and all formed part of tin same 
transaction, applying the rule, the Court must not allow the 
right of redemption to be in any way defeated.

Now, with regard to the question of costs, this is not ,i ease 
where the mortgagee was in possession, disbursed moneys, made 
repairs and lasting improvements, nothing of that kind oc
curred; nevertheless, had the appellant, the defendant Aitkin, 
not raised an untenable defence : Heath v. Chinn (19n> . !,s 
L.T. 858, in my opinion, he would have been entitled to his 
costs : Sevier v. Greenway, 19 Ves. 41J ; his proper eoursi was t"
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hiiv submitted to be redeemed : Bell v. Cochrane (1897). 5 B.( BC-
]{ *211 at 214. and there is authority for his being deprived, upon c. a.
the facts of the case, of the ordinary right to the costs of suit 1914 
in a redemption action : National Hank of Australuaia v. Ilantl ( i.kaby

in Hand ami Hand of Hope Co. (18711), 4 App. ('as. Ml, having \iïk,\
set iii> and failed to prove an absolute title to the mortgaged -----11 M(-Phillip*. J
property, and not only not to he allowed his costs of suit, hut 
may have costs given against him.

In Hourkt v. Hohinson i lull ). 80 L.»l. Ch. 20.7 at 298, 119111 
1 Ch. 480 at 487, a redemption action. Warrington, J., said :—

With regard to the cost* of the action it was laid down by Selliorne,
L.(.. in (’ottcrcll v. St rail on ( 1872). 42 L.J. ( li. 417. 4 111. L.H. S Ch.
2tt.i. .'U'2. which is cited in Kinnairil v. Trollo/tc. fiS L..Î. Ch. .*».*>(». ,iU0. 42 
t li. I), t* 10, (lit), that the rights of a mortgagee to costs "resting sub
stantially upon contract, can only Is- lost or curtailed by such inequitable 
conduct on the part of a mortgagee or trustee as may amount to a vio
lation or culpable neglect of his duty under the contract.”

In my opinion, the contention of the defendant Aitkin, the 
appellant, that the transaction was one of absolute sale not by 
way of security. /.#., a mortgage transaction constitutes inequit
able conduct which disentitles him to costs.

Further, under order 6.7, r. 1. marginal No. 976, the casts of 
the trial follow the event unless it is for a good cause otherwise 
ordered, save that a mortgagee who has not reasonably resisted 
any proceedings shall be entitled to costs—hut, in my opinion, 
in the present case the defendant Aitkin the appellant did un
reasonably resist this redemption claim.

Then, as to the costs of appeal to this Court, order .78, r. 4, 
marginal No. 868, reads as to costs of appeal as follows:—

The ilifts of the nppetil and cross-appeal (If any), shall follow the 
event unless the Court shall otherwise order.

This is not a ease, in my opinion, when any departure from 
the rule should be adopted.

With regard to the other defendant, the Brittania Land Co.
Ltd., it would not appear to have appealed, and it is to he ob
served that no pleadings were filed on its behalf ; it is to be fur
ther observed that Mr. Armour, who appeared as counsel for 
the defendant Aitkin, also appeared for the defendant com-
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pany, and made the statement that it would abide by the order 
of the Court. I cannot see, under the circumstances, how any 
costs can be given to the defendant company nor upon what 
authority they could be given, although I must admit that it 
does seem reasonable that it should be allowed any costs reason
ably put to; possibly the plaintiffs, the successful appellant* 
will see that all proper allowances will be made in this i- gard, 
having made the defendant company a defendant in the action.

It, therefore, in my opinion, follows that the decision of the 
learned trial Judge was right, and that the judgment appealed 
from should be affirmed, and that the appeal should lie dis
missed.

Appeal disiinsunl

N. B. STEEVES v. MONCTON.

S.C. A'etc Brunswick Supreme Court (Chancery Division), McLeod.
19],| April 3, 1914.

1. Parties (61 A4—46)—Ratepayer’s action—Attorxey-gkmrai
A ratepayer ha» the right on behalf of himself and the otlci rate

payers. without joining the Attorney-General ns a party r.r r> Ini tone. 
to maintain nil action against a municipal corporation t<> retrain 
acts which are ultra rires, where the Crown is not directly intcri*t«l.

[Brogilin v. Bank of I'pper Canaria. 13 Gr. 544; and //<-./. v,
f/.lV.lt. Co.. L.R. 3 Ch. 262, applied: Boyers v. Bathurst /... / Us-
triet. 1 N.B. Eq. 208, distinguished; see also, as to restricti"ii ' li^'lit 
to sue. Venter v. Toronto. 1 D.L.K. 530.)

2. Municipal corporations (fill F 3—192)—Purchase of lam»—Mab-
ket buildi.no.

The fact that, a municipal corporation's statutory autlmrit; was 
in terms to continue the market theretofore established ami t ••-tal»- 
lish and regulate "other markets" will not debar the munici|.alit\ in 
ease of destruction by lire of the market building so contiuml. from 
building a new market in another and more lilting location within 
the municipality to the exclusion of the former site, or from using 
the former site for other purposes.

Statement Motion to continue an injunction restraining the defendant 
municipality from erecting a market building on a new site 

The motion was refused.

Argument M. G. Teed, K.C., for plaintiffs:—The town of Moncton was 
incorporated by -'18 Viet. ch. 40, Acts of 1875. By see. 47 of 
this Act, it was provided that the council of the town should
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regulate ami manage the market or markets and establish and 
regulate market days and fairs. By 43 Viet. eh. 43, Acts of 
1880, power was given the town council to borrow $12,000 for 
the const ruction, among other things, of a market building, ami 
to lease grounds for the same. 46 Viet. eh. 17. Acts of 188.1, 
sue. 20, is a consolidation of the powers previously given. The 
town council was authorized to establish one or more markets 
and purchase lands and erect buildings for that purpose. No 
market building was erected under this Act. By 47 Viet. eh. 
28. Acts of 1884, see. 1, authority was given the town council 
to borrow $20,000 for the erection of a building for a market 
and for other purposes. After the passing of this Act. land 
was purchased and a building erected and used in part for 

■t purposes. 53 Viet. eh. 00, Acts of 18!Hl, is a consolida
tion or re-enactment of the previous legislation. See. 84 of this 
Act, gives authority to continue the established market and to 
establish and regulate such other markets in the said city as 
may from time to time be necessary. The city having purchased 
land, erected a building and established a market therein, by 
virtue of this Act, has exhausted the authority given it. save 
that, by sec. 84 of eh. 60, Acts of 1890, it has the right of erect
ing other markets; but it has not the right to abandon the exist
ing market and use the land for other purposes. Sec. 20 of the 
Act of 188)1. shews that the word “other" in sec. 84. eh. 60, 
Acts of 1890, means addition, in addition to the one already in

The powers of a municipal corporation are more restricted 
than those of a trading corporation. The limitations are well 
pointed out in Ashbury 11 ail way Carriage and Iron Cum pan y v. 
tioin, L.R. 7 1I.L. 653, 44 L.J. Ex. 185; Winloek ( Harmless) v. 
Hivir Dn Co., 38 Cli.l). 534, 57 L.J. Ch. 946. The city of Monc
ton has no general power to buy land. It has no authority to 
abandon this market and buy land for the purpose of establish
ing a market elsewhere.

N. B.

S. C.
1914

Moncton.

Argument

•/. li. M. Barter, K.(\, and A. A. Allen, for the defendant :— 
A municipal corporation has incidental and implied powers; 
such incidental powers would enable the city of Moncton to ex-

1
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Argument

tend its present market: J amir son v. The City of Frcderu ' 2
Allen, X.B.R. 128; read judgment of Carter, C.J., at j> HU. 
Sec. 84 of 53 Viet. ch. 60, gives the town council author to 
continue the present market, but does not compel it to so.
The city of Moncton is not restricted from a cit lull
or borrowing money, it can borrow money by see. 53. V eli.
60, Acts of 1890. A governing body like the city of M< ton
must be allowed some latitude. Whether the present lot 
is kept or a new one built, is a question for the citizens i.. de
cide. It would be restrictive of the powers of the city to say 
a market could not be built elsewhere : Atty-Gen. v. AT# m 
upon-Tyne Corporation, 11892] A.C. 568. The erection « this 
new market may be considered as an extension of the oi _-inal 
market: Atty.-Gen. v. Cambridge Corporation, L.R. 0 II I m:{. 
The power to buy the land and establish the market exists In- 
sec. 84 of ch. 60, Acts of 1890. If the power exists, the qm-stiou 
as to borrowing money is * rial ; but, under see. 55 of h. Hu 
of Acts of 1890, provision is made for a temporary loan : tin- 
objects are not restricted, only the amount. Chapter 84 ■ tin* 
Consolidated Statutes of N.B. (1903), gives general pou. to a 
corporation to acquire real estate. As to borrowing pow. rs of 
a corporation, American authorities are divided. Then- is an 
implied authority here to borrow money: Dillon on < ipota- 
tions, 5th ed., secs. 278-293.

(The Court :—Is the building of a market one of tin inci
dental powers of a corporation?) No, but if power has hern 
given to build a market, it would be an incidental power to ex
tend the market. This suit should be brought in the name of 
the Attorney-General ex relatione. The ratepayers have no 
right to the action without the Attorney!. m-ral:
Foyers v. Trustees of School District Xo. 2, of Hath ill's 1 Kq. 
X.B.R. 266; Evan v. The Corporation of Avon, 29 Bt 144.

Teed, K.C., in reply :—As to the right of a rate) i.wr to 
maintain action without the Attorney-General, it is submitted 
that on this continent at least, the practice is that a ratepayer, 
on behalf of himself and other ratepayers, may mail a in an

31
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action against the corporation to restrain acts that are ultra N. B. 
t in y. s. C.

Am municipal ratepayer whose pecuniary or proprietary interests 
wmilil lie u Heeled by any unlawful act on the part of the council, may Stikvks
maintain such an action which (strictly speaking) should be brought on r.
hcliiili of himself ami of all the other ratepayers similarly alfected. Moncton.

Jliggar’s Municipal Manual, lltli ed. (Ont.), p. 46, citing, Argument 
inhr alia, Brogdin v. Bank of 13 Grant 544; Wilkie v.
Y il la ti< of Clinton, 18 Grant 557 ; 11 dm v. Town of Port Hope,
22 (ir.Tiit 273; Wallace v. Town of Orangeville, 5 O.R. 37. Also 
in Manitoba, see Shrimpton v. City of Winnipeg, 13 Man. L.K.
211. In this case, Killam, C.J., refers to English, Canadian and 
American authorities and decided the ratepayer should main
tain the action. In many of the above cases, tin* objection was 
distinctly taken and overruled. It is submitted lingers v. Trus- 
tns ci School*, Bathurst, 1 Eq. N.B.R. 266, is clearly distin
guishable. In that case the Crown was directly interested, as 
part of the school moneys was contributed by the province and 
that the Attorney-General should clearly be before the Court.
Even if the Court should be of opinion that the Attorney-Gen
eral should be a party or that the proceedings should be by in
formation, it is respectfully submitted time should be given to 
amend as was done by Barker, J., in the Bathurst case, and as 
was done in Caldwell v. Paghatn Harbour Reclamation Co., L.lt.
2 Ch.l). 221, referred to in the Bathurst case.

McLeod, C.J.:—This is an application made by the plaintiffs McLeod, c.j. 

for an order to continue an injunction granted by me on March 
14. 11114, to prevent the defendant from purchasing land in the 
city of Moncton on which to erect a market building, it being 
contended by the plaintiffs that the defendant has no power to 
Acquire the said lands. By 38 Viet. cli. 40 (Acts of 1875), a 
part of the parish of Moncton (in the county of Westmorland) 
was incorporated by the name of the town of Moncton, provi
sion was made for the election of a town council, and other pro
visions as to the government of the town were made. By see.
47 of tin- Act, it was provided that, in addition to the general 
powers of making by-laws for the good government of the town.
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and other powers incident thereto, especially conferred the 
Act, that the council of the town should have sole pow. . t<-.. 
among other things, “to regulate and manage the market or 
markets, and to establish and regulate market days and -fairs." 
By 43 Viet. eli. 43 (Acts of 1880), power was given to the town 
council of the town of Moncton to borrow money not i-xi-i-ding 
$12,000, to he applied in the construction and erection of a 
building or buildings for a Courtroom, council chamber, lockup, 
engine and hose cart rooms, and market buildings, and to pur
chase or lease grounds for the same. By 46 Viet. eh. 17 Acts 
of 1883), sec. 20, the town council is authorized to establish 
and regulate one or more markets in said town, and to pur
chase land and erect such buildings as might he neeessan for 
that purpose.

It appears that, under these Aets the town council did not 
erect any market buildings. By 47 Viet. eh. 23 ( Acts of 1**4 . 
sec. 1, the town council of the town of Moncton was authorized 
to borrow such sums of money not exceeding the whole >mn of 
$20,000, to be used and applied in the construction and equip
ment of a building or buildings in the town of Monet mi to lie 
used for the purpose of a market, and for such other purposes 
as the town council might from time to time appoint and de
termine. Buder this Act, the town council purchased land in 
the city of Moncton on what is known as West Mark- ! street, 
and erected a building on it. which was used for a city hall and 
for market purposes. By 53 Viet. eh. 60 ( Acts of Is"1 tIn
different Acts relating to the town of Moncton wen -onsoli- 
dated, and the corporate name of the town of Mom-tnn was 
changed to the city of Moncton. Section 84 of tin- .Vt pro
vided as follows:—

The city council are hereby authorized to continue the m.« - In-re- 
tofore established in the town of Moncton, mid to regulate tl- -m. -n: 
to establish and regulate such other markets in said city a- m.o fn-m 
time to time lie deemed necessary, and to purchase land an-1 - ' such
buildings as may he necessary for that purpose, and ........ . -Midi an!
regulate market days and fairs in said city.

It is the construction to be given to this section on which de
pends the question now before me. The building - r-'- ted on
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\V,-st Market street was destroyed hy tire on February 25, last 
past, and the city council of Moncton lias arranged to purchase 
land situate on East Market street on which to erect a new 
market building, proposing to use the land on West Market 
street on which the market originally was, for other city pur
poses. It is claimed by the plaintilVs that the city council has 
no power to make this purchase; that the market must be rebuilt 
on the land on which the market formerly stood. The first ob
jection or one of tile objections made by the defendant—is 
that the action is improperly brought. It is contended that it 
should have been in the name of the Attorney-General ex re
latione, and Ktnjtr» v. The Trustas of the Sehoot District of 
Bathurst, 1 N.lt. Eq. 2tl(>, was cited in support of that conten
tion That ease, however, differs from this in that in that ease 
the Crown was directly interested in the matter, as part of the 
school moneys were contributed by the province, and. there
fore. it would seem reasonable that the Attorney-General should 
In- Ik*fore the Court. In this case it is simply a question affect
ing the city of Moncton itself, and every ratepayer is in a 
sense one of the corporators of that city, and, in my opinion, 
the plaintiffs, in taking proceedings in this matter on behalf 
of themselves and all ratepayers of the city of Moncton, have 
a right to prevent the city from doing that which they claim is 
ultra firm its powers. That is, they claim that what the defen
dant is attempting to do is an absolutely illegal act: liroijdin v. 
Bank of t'pper Canada, Id Grant 544, was a ease in which a 
municipal corporation after raising money on the credit of a 
municipal loan fund for a purpose specified in a by-law, passed 
another by-law diverting the debentures to another purpose, 
and. under this second by-law, the debentures passed into the 
hands of the Kank of 1’pper Canada, and it was held that a bill 
would lie by a ratepayer on behalf of himself and all other rate
payers of the municipality against the bank and the municipal 
corporation for the restoration of the debentures to the cor
poration. and a demurrer on the ground that the Attorney-Gen
eral was not a defendant was overruled. The principle in this 
case seems to be the same as that involved in that case. The
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plaintiffs contend here that the defendant is attempting .» do 
an illegal act. an act which they have no power to do, and ■ r-. 
fore any ratepayer acting on behalf of himself and all ilnr 
ratepayers, may take proceedings to prevent the illcg; act. 
In Iloolr v. Great Western R. Co., L.R. 3 Ch. 262, it w. , ld 
that an individual member of a corporation might mail n 
hill in his own name without suing on behalf of other | i-soiis 
as well as himself to restrain the corporation from «h- - an
act which is ultra vires. At page 277, Sir .John Bolt sa.\>

If tin* act complained of is illegal, as I think it is. I do nut n' -mi 
see why any single shareholder should not be at liberty to file ■ ,11 r 
restrain the company from exceeding their powers,

and in Shrimp ton v. City of Winnipeg, 13 Man. L.R. 211. Ixii 
lam, C.J., following Hoolc v. Great Western Railway ( . held 
that it was not necessary that the suit should be brought in 
the name of the Attorney-General. 1 will therefore oven «■ that 
objection.

Coming then, to the main question. It is claimed on In-half 
of the defendant, that, outside of the Act of 1890, or ai other 
Acts referred to, the city has power as an incident to its -u-por- 
ate existence to establish a market or markets, and if mi. can 
place tin- market where it deems best. In 1 Dillon « m 
poration, 5th ed., sec. 301, it is stated that municipals ■ > may 
suppress nuisances, preserve health, prevent fires, regn te tin- 
use and storing of dangerous articles, and establish an- ontrol 
markets and the like. It is not necessary, however, f< me to 
determine whether or not the city of Moncton could -i.ihlish 
a market without express legislative authority, beeau> it Inis 
express legislative authority to establish a market or irkets. 
The real question is, that having erected a building ai estait- 
lished the market on it and that building having been < rroywl 
by fire, is the city obliged to rebuild on the same place. can it 
purchase other land for the purpose of re-building the arkvt? 
In using the words, “authorized to continue the preseni .irki-t" 
does the Legislature mean anything more than that tl city i* 
authorized to continue a market, that is. a place when -Is may 
be publicly bought and sold, without reference to the locality
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when* that market shall he continued? It would seem to he a N. B. 
strange construction to give the Act that if one market was sc.
sufficient for the town of Moncton that the city could not 1914
change it and put it in another place more convenient to the 
city than the place where it was first established. The object 
of tin- legislation is that the city shall have a market for the 
convenience of its inhabitants. Assume for the purpose of ar
gument, that after a building has been erected and the market 
established in it the trade carried the population to another 
part of the city at a distance from where the market was first 
established, it could scarcely he successfully contended that the 
city could not remove the market to a more convenient place. 
In other words it seems to me that the Legislature in providing 
or authorizing the city to continue the market had no reference 
to the locality in which it was situate, it simply gave it auth
ority to continue the market, and if one market was not suffi
cient, it gave authority to purchase land and build another or 
others. To sustain the contention put forward by the plaintiff's 
it would he necessary to hold that, if the market building had 
not been burned down the market would have always had to 
Imvr been continued there by the city, although the circum-
.......... were such that it was much more in the interests of the
whole city that it should he moved to some more convenient 
anil better place, and the only way tin* city could get relief 
would la- by building another one. It is admitted on behalf 
of tlir plaintiff's that the city could build other markets, hut it 
is contended that they cannot build a building for a market 
in any other place than the place where the market originally 
stood, except as an additional market to that market. 1 cannot 
think that that contention can prevail. It seems to me the con
struction claimed on behalf of the plaintiff's is too narrow a con
struction to give the Act. The Legislature authorizes the city 
council to continue the market, and, in my opinion, it could con
tinue in any part of the city it was deemed best in the interests 
of tin- city and can purchase land for that purpose.

Questions have been raised as to the advisability of the 
I'liangi in the location and as to the price paid for the land; 
with that I have nothing to do; the only thing is as to the power
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Steevkh

Moncton.

plication.
Application refusal

ALTA. GREAT WEST LIQUOR CO. v. COLQUHOUN

S.C.
1914

A Iberia Supreme Court, Stuart, •!. May 5, 1914.

1. ('IIATTF.I. MOBTOAOE l#ll I)—25)—SECOND CHATTEL MOBTOAtil - Si l/l «1
IN DEFAULT.

A second chattel mortgagee may have a right of seizure un : r an 
express stipulation in the mortgage subject to the rights of 11 iir<t 
mortgagee, notwithstanding that the legal estate in the - im.|.
passed to the tirst mortgagee and that the hitter’s mortgage stipulatfl 
that the mortgagor should hold them as bailee in trust exclusif t

[ If u y y v. Itarnes, 50 Mass. 591, distinguished.]

2. Chattel mobtoaoe (# lie—10) — Fvtvke acquired hoods Mom
oaoob'n transferee.

The general inclusion in a chattel mortgage of future ae«|uirei| 
goods brought upon the premises by the mortgagor will n<■' '"wi 
future-acquired goods separable from the others and brought in la 
the mortgagor's transferee who luul purchased the business - ihjivt 
to the chattel mortgage.

Statement Trial of action for goods sold and delivered and counter
claim for illegal seizure under a chattel mortgage.

Judgment was given sustaining both demands and directing 
a reference as to damages on the latter.

Ucillct) <(• Lunnffi, for the plaintiff'.
Aitkcn, for the defendants.

Stuart, J. Sti art, J. :—The plaintiff's sue for the sum of $MS.so for 
goods sold and delivered. The defendants deny the indebted 
ness and bring a counterclaim for damages for the illegal seizure 
of certain goods and chattels.

The plaintiff's are wholesale liquor dealers. Prior t<> dune 
1. 1918, one Alexander Douglas, who had previously bought 
out his partner Lett, was the lessee of certain hotel |" mise* 
in Calgary known as the Lincoln Lodge. On that date h sold
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out his business including the chattels in the hotel to tin- «h*, 
fendants by un agreement in writing, the terms of which are 
not material. One William Graham, who had I men tenant of the 
premises prior to Douglas and Lett and had sold out to them, 
Inn I given a chattel mortgage to the plaint ill's for $4,000 on 
July 11. 1011. Douglas had, on January 20, 1012, given a mort
gage to the plaintiffs and to the Ranchmen's Trust Co. for 

in. and Douglas and Lett had on November 2. 1011, given a 
chattel mortgage to the Ranchman’s Trust Co. for $2,000. These 
mortgages covered the chattels on the premises at their respec
tive liâtes as well as “leasehold interests, license to sell liquors” 
ami also

all and singular all goods, dial tels ami personal eifccts used hv the mort
gager in connection with the said business which shall hereafter Ik* brought 
in upon, around or about the said premises . . . whether in addition 
to. substitution for. or in renewal of any of the goods, chattels and per 
aoiuil ejects hereinbefore mentioned.

A mortgage had been given hv Graham to one McAllister 
and one Thomson on April ■">. 1911, for $18.901) on the chattels 
in the hotel. Thomson was a son of Mrs. Ingram, who was tin- 
owner of the hotel itself, that is, the real estate.

After going into possession on dune 1. 19V1, tin- defend
ants purchased goods, that is liquors, from the plaintiffs, and 
it is for a balance due on the purchase price of these that tin- 
plain till's sue.

On June IS, one Stable, acting as bailiff of tin- plaintiffs 
and tin Ranchmen's Trust Co. Ltd., whose mortgages wen- in 
default, under three separate distress warrants referring to tin- 
three mortgages before mentioned, entered into the hotel and 
seized everything that was visible including $7.') cash in tin- 
hotel cash register and including liquors brought on tin- pre
mises by the defendants themselves after taking possession from 
Douglas ami not either by Graham or Douglas. The chattel 
mortgages contained a clause to tin- effect that in tin- event of 
the mortgagees taking possession of tin- goods and chattels un
der tin mortgages, they should have

tin- right in have, hold, ukp. occupy, possess mnl enjoy the premises on 
wlhi-li tin- sniil goods, chattels, ami effects were situate in so fur ns tin-
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interc-t of tlu* mortgagor therein might extend and to carry on I him- 
ness carried on thereon by the mortgagor until the whole antom unpaid 
on the mortgages was satisfied.

This right, if it was a right at all, the plaintiffs plot |. ,| to 
exercise. The defendants were ousted from the premises en
tirely and the plaintiffs carried on the business until -I m J7. 
when their proceedings were brought to a sudden end the 
intervention of the prior mortgagee Thomson, who. m t the 
authority of his mortgage took possession of everythin Tin 
defendants were unable to adduce any evidence to si , that 
the action of Thomson was caused by the action of tl plain
tiffs. For all that appears, Thomson might have clos- down 
on the defendants on June 27, in any case. It is therein .' evid
ent, and it was indeed admitted on the trial by their . .unisd 
that the defendants would recover only such damages .> had 
been suffered between June 18 and June 27, and win. h w.-r, 
caused by any illegal act of the plaintiffs.

It was contended by the defendants that a second Imttvl 
mortgagee has no right to make a seizure at all. that r legal 
estate in the chattels having passed by the first chain mort
gage to the first mortgagee, any right of seizure was njoyed 
by the first mortgagee only and by no one else. The lit mort
gage contained the following clause :—

Ami tin* mortgagor doth put the mortgagee in full pnsse>-i .f sii.l 
goods and chattels by delivering to him these presents in the n .if all 
the said goods ami chattels at the sealing and delivery therein 
always, and it is hereby expressly agreed that the mortgagor .hum: 
such period or periods, during the currency of these present- my re
newal . . . thereof that the mortgagee shall permit him ' .w |*"-
session of said goods and chattels, hold the same as builn- i-t <\ 
elusive!}* for the hem-lit of the mortgagee.

A previous clause had given an express power ol listn-ss 
in certain events, one of which was in case the mortgii- -should 
for any reason deem himself unsafe, of which lie should lie the 
sole judge. Notwithstanding these provisions, liowev. I think 
as between the mortgagor and the second mortgagor die sec
ond mortgagee did give a right to take possession alw \s sub
ject, of course, to the rights of the first mortgagee. 1 is true
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that tin1 mortgagor might In* virtually only a “bailee" for tin* 
first mortgage, hut it cannot lie in his mouth to deny that the 
scfomI mortgagee had a right to do that which he. tin* mort
gagor. lias expressly agreed that as between themselves, tin* iim at Wkst 
second mortgagee could do. The case of Hugy v. Harms, ôfi hiot or < o. 

M;i>s :>!)!. to which 1 was referred, does not help. Then* tin* < <>i<a inn \. 
second mortgagee was a plaintiff in trover. When lie made his Slu.ir, , 
demand on the defendant, who was a sheriff seizing under exe
cution against the mortgagor, it is true tin* first mortgagees 
liiul made no demand, hut they made their demands next day 
«ml long before the plaintiff brought this action. When the 
claim began, the first mortgagees were claiming possession and 
the Court said :—

The removal of this projivrty by the defendant could not give the plain 
tilt a right of possession, the tirst mortgage remaining in full force and 
the mnrtL'agees insisting on their rights under it.

I»ut here the tirst mortgagees did not intervene for nine 
days. In the interval 1 think the second mortgagees were en
titled to take possession under the agreement which the mort
gagor. the prior owner had made, of all goods which were really 
covered by the mortgage.

It does not appear that the plaintiffs seized any goods and 
chattels not brought upon the premises by the defendants’ 
vendor, fin- mortgagor, except a certain stock of liquor and 
cigars, the cash in the cash register amounting to about $7and 
possibly, some eatables. I think the seizure of these latter was 
illegal. The mortgage refers only to the goods afterwards 
brought upon the premises by the mortgagor himself, not to 
those brought there by his assignees.

There is the further question whether, under a chattel mort
gage. a “leasehold interest” may be mortgaged. A leasehold 
interest is an interest in land. The defendants were tenants 
of the property and were in possession lawfully as such ten
ants. It did not specifically appear in the evidence what was 
tin* nature of the tenancy enjoyed by the defendants or whether 
there had been a written lease to Dquglas or Graham or not.
There, at any rate, does not appear to have been any assign
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ment of a lease from Douglas to the defendants. Tin .urn.,., 
nient between them of May 27. makes no reference to lease 
being assigned at all. The defendants said they paid their .June 
rent to Mrs. Ingram, the owner. For all that appears. Mis. 
Ingram accepted the defendants under a new tenancy. In the 
absence of any evidence pointing to the contrary, I think that 
is the proper inference to make and therefore, whatever effect 
a chattel mortgage purporting to mortgage a leasehold mer
est may have (and I think it very doubtful in view of tin pro
visions of the Land Titles Act, |ch. 24. 19061 if it could haw 
any), certainly the only leasehold interest mortgaged u.is that 
of (iraham. This interest, 1 think, was not in existen wlir- 
the seizure was made. The consequence is that while tin- *•;/. 
lire of the chattels was quite legal except those I have iv iiv,| 

to. there is no doubt the entrance into possession, or at any 
rate the continuance in possession of the realty was ilh jmI.

The counterclaim is, however, only a claim for an ilh- i
seizure of chattels and not for wrongful ejectment ......  the
premises. I have, therefore, had some doubt whether I cotiM 
properly allow the defendants damages for this wrongful >.j, • 
ment. There was not much said in the evidence or upon tie- 
argument about the specific question of the continuance in pu» 
session of the realty. The ease seemed to be vested mainly up,.> 
an alleged wrongful seizure of all the chattels and for dam
ages for the interruption of business caused by the wronirfui 
seizure, not by a wrongful ejectment. 1 think, however, mat
in ueh as 1 have held the seizure of most of the chattels to Iww 
been lawful and inasmuch as such a seizure, if it had I n fol
lowed, as it no doubt lawfully might have been by a complet,' 
removal of these chattels from the premises, or a refusal to al
low the use of them to the defendants, would, in itself. I : e lia>i 
the effect of interrupting the defendants’ enjoyment ml n- 
of the premises for hotel purposes for, at least, the short period 
of nine days. or. at any rate, a good part of that time, i: is not 
necessary to be much concerned about the damages resultim.' 
from the wrongful ejeetnjent. Hut, I think it is only r. not
withstanding the defect in the pleadings to take not "f the
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v. nuiul'ul ejectment, at least, so far as to allow the defendants 
to recover a proportionate part of the rent they had paid. Tin* 
ivntal paid for June was $500. The plaintiffs were wrong
fully in possession for nine days. The proportion of the rent 
which may he allocated to that period would In* $150, and this 
amount. I think, the defendants should recover from the plain- 
tills. But, with regard to the remaining three days of the 
month. I presume the defendants must settle that with the 
first mortgagee, who is also in effect the landlord, hut who is 
not a party to this suit. There remains, therefore, to Is* con
sidered only the amount of damages to he awarded for the il
legal seizure of the liquors, etc., brought upon the premises hv 
the defendants. The measure of damages on this account should, 
of course, he the actual value of the goods seized. There is no 
claim for treble value, hut as is usual in such cases the evidence 
left the real position rather obscure. The defendants say they 
had bought goods to the value of $712.liO and there was $75 
in the till. But it did not appear how much of these goods had 
ln-eii used by themselves between June 1 and Jtitle 18. Then the 
plaintiffs’ accountant swore that, while their man was in pos
session. lie had taken in the sum of $73!U>1 and had turned 
over to the plaintiffs the sum of $188.24. He said that they 
had “paid it all out” for accounts during the time they were 
in possession. Whether the $188.24 was also paid out in that 
way was not made clear, and, in any case, it was not made clear 
whether some of the payments were not for debts incurred by 
the plaintiffs themselves while they were ill possession.

In the result I find it impossible to make a satisfactory cal
culation of the value of the goods illegally seized. I. there
fore. propose to leave the matter in this shape. The plaintiffs 

are. admittedly, entitled to judgment for the sum of $1:18.80 
sued for. The defendants are entitled to damages for the il
legal seizure, hut, I think, if the parties cannot agree upon the 

proper amount upon the basis I indicate, that there will have 
to lie a reference to ascertain the value of the goods illegally 

/cd and the defendants should have judgment for this sum, 
adding the $75 cash and the $ 150 for proportion of rent. But
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ALTA. the plaintiffs should have credit as against this for . mints 
s. c. paid by them for which the defendants were liable. This should
1914 include an apportionment of any salaries paid, char» the

Great West plaintiffs with the salaries for nine days. On coinph n <,f 
.H/iuK < o. j|lp referencc either party may move for judgment when I will 

Coi.yi iiovN. dispose of the question of costs.
smart, j If the parties prefer I will take the reference mvs.H' as

practically a continuance of the evidence, but it must In iiitler- 
stood that nothing upon which I have already given jii n.nt 
can be reopened.

Judgment accord ih/.

MAN. COLONIAL INVESTMENT CO v. SMITH.

K. B. Manitoba Kitty's Bench, MaedonaUt, J. May 19, 1014.
1A14 1. Discovery and inspection (8 1—2)—Production—Affidavit Un un

TIIROl'OII ILLNESS—MOTION TO STRIKE OUT DEFENCE.
I lie default of a party defendant to make and Hie his allM.-nii ,m 

production is excused upon a shewing of incapacity througl Ihu— 
and where the plaintitr, moving to strike out the statement m .Icfem-t* 
on the ground of such ilefault. suggests no person other .m tin- 
defendant himself capnldo of giving the discovery, the mote i to ils un 
proof of such incapacitating illness.

statement Appeal from an order of the Referee in Chandlers i < fusing 
to strike out the defence for failure to comply with m «nier 
for production of documents.

The appeal was dismissed.

W. L. Me Laws, for the plaintiff.
II. A. Bergman, for the defendant Smith.

Macdonald, J. Macdonald, J. :—Appeal from the Referee refusing 1" strike
out statement of defence because of default on part of defendant 
Smith to make and file affidavit on production. The lean-ed Re
feree found that this defendant was incapacitated through ill
ness from making this affidavit and the evidence amp!; justifies 
his conclusion.

A statement of defence was entered on the same day that an 
order for production was made, but this statement of <a fence is 
a general denial of all allegations contained in the statement of
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claim and could be made out without any consultation or advis
ing with the defendant.

Provision is made that a party incapacitated from giving 

discovery on oath may be got over by making an order not 

directly against a person not a party, but against the party that 

sonic other person shall give the discovery on his behalf. There 

is nothing here suggesting any one who could make such dis

covery and the fact that there are two other defendants so mixed 

up with this defendant in the matters calling for investigation 

and who are called upon to make discovery leads me to the con

clusion that they arc the most likely to make the discovery 

sought. Should the plaintiff find, however, that such other de

fendants cannot make such discovery and they can ascertain who, 

other than the defendant Smith, can make such discovery a 

further application can be made by them.

The appeal must be dismissed with costs in the cause to the 

defendant Smith.

.1 ppeal dismis.scd.

MAN.

K.B.
1914

Colonial

Mncilonulil. J

VANCOUVER MACHINERY CO. v. VANCOUVER TIMBER AND 
TRADING CO

B. C.

British Columbia Bo ore me Court, Murphy, ,/. January 2H. 1914.

1, Dam.v,ks 16 111.1—202)—Detention of personal property—Rental

In fixing (lamages fur the mere detention or non-delivery to the 
owner of an engine which the defendant did not use, the full rental 
value which the owner could have obtained for its use may properly 
lie reduced by an allowance for wear and tear.

s.c.
1914

Action for the rental of certain engines.

Judgment was given for the plaintiff.

Statement

Hums ip Walkem, for the plaintiffs.

Hurt U, 11 urg, for the defendants.

Murphy, J. :—In face of the correspondence filed herein I 

do not see how the defence can succeed. Plaintiffs put their 

understanding of what their agent had done into writing forth

with after the deal was made, and sent such written memoran

dum to defendants. Both Buck, defendants’ agent, and Har

well, their manager, knew what the agreement with plaintiff's’ 

agent was. if made as alleged. Yet no exception was taken to

Murphy. J.
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the memorandum, although attention was called to it within a 
few days. Then plaintiffs’ agent died about three months ift.r 
the bargain was made and that fact was communicated to dr- 
fendants. Beginning with January, 1912, monthly st.it. incuts 
charging rent for the engines were rendered to del', ndants 
every month up to and including June, when the engin s wm- 
finally delivered. No exception was taken to thes. ,i -ounte 
except some general message over the telephone « th. .late of 
which is uncertain) to the effect that plaintiffs should II and 
see Mr. Alvenslehen, until the letter of May 15. 1 !11 Mr 
Walkem, plaintiffs’ manager, did call several times hut tailed 
to obtain an interview. Letters insisting on the claim were 
sent in September, October, November, and December, and it is 
not until January 8, 1913, that the contention now s.-t up was 
communicated to the plaintiffs. To give effect to it would work 
manifest injustice to the plaintiff's, for even if their agent ma.li
the alleged bargain, it is clear, I think, they had no knowledge 
that he had done so, and defendants, by ignoring all tln-ir let
ters and accounts, although aware from such commun --.itions 
that plaintiffs were under a misapprehension as to tin- r. d con
tract—assuming their version of it is correct—took no steps 
to enlighten them but retained the engines and us. I one of 
them for their own benefit for many months.

Again, i think the agent had no authority to fin,illy con
clude such a bargain, if lie did make it. I think tin- p..untiffs 
are entitled to the sum claimed for the use of the engine util
ized by defendants. The smaller engine was, however, not 
used at all and all plaintiffs would be entitled to would liu 
damages for detention or non-delivery. It was kept for about 
nine months and apparently plaintiffs could have rent' d it for 
$50 per month if it were in their possession. At any rate, they 
did rent it shortly after delivery to them. Such reining, how
ever. would involve wear and tear so that 1 think the .*50 per 
month charged for it as damages is excessive. I won id reduce 
this h.v one half and give judgment for that amount, together 
with the amount claimed for use of the large engine.

Judgment for phiïnliff*.
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ELGIN CITY BANKING CO. v. MAWHINNEY.

Alberta Supreme Court. Stuart. ./. Ipril 2(1. 1014.

1, S||.|. (SlIC—37)—KTAI.I.ION - I’lIMSS AS FOAI. (iKTTKH.

Where au agreement for the sale of a stallion stipulates that in 
the event of its deficiency within a fixed period as a foal getter, a suh- 
-litute stallion will lie furnished in exchange by the seller, provided 
hI tain stated particulars (customary and reasonable) shall he re 
, .rded and furnished by the buyer, such particulars uill lie construed 
strictly as a condition precedent to the special remedy so stipulated, 
and the seller's omission to furnish the usual printed tally sheet for 
tic record does not impair his right to insist upon the condition. 

{first \ational Hank v. Matson, 2 A.L.lt. 240, distinguished.]
2. I:\iihmi; i $ IY (!—4221 —Korku; n him mission Ini xi triai, “saving

AI.L .11ST EXCEPTIONS.”
An order to take the plaint ill's evidence on commission and direct

ing that it may lie used at the trial “saving all just exceptions.” ex
cludes only ordinary exceptions as to admissibility, and does not apply 
mi ns to leave it open for the trial judge to exercise a judicial discretion 
hv insisting that the plaintiff's evidence shall he given vira rove at the 
trial, unless the order so provides.

| l'nrk v. Schneider, (I D.L.R. 151, 5 A.L.lt 423. referred to: compare 
(hit. ('.It. ( 1013), rule 287.1

Action on certain promissory notes given for the purchase 
price of a stallion and endorsed over to the plaintiff.

Judgment was given for the plaintiff.
A preliminary motion in the same ease is reported: Elgin 

City Blinking Co. v. Mawhinm y, Hi D.L.K. 74. 27 W.L.H. 54.

II. I*. O. Su vary, and .1/. H. Peacock, for the plaintiffs.
V. /.’. Eaton, for the defendants.

Sit art, .1. (oral) :—1 do not think I need to call upon coun
sel foi- the plaintiff. I think there will have to he judgment for 
the plaintiff in this ease. This is a ease distinguishable in many 
respects from the First National Bank v. Matson, 2 A.L.lt. 
24!). which has been eited. In that ease there seems to have 
been in the first instance an arrangement between the bank and 
the original vendors that they were practically all joint vendors, 
including the bank. There is no suggestion of that in this case. 
The defence which the defendants have attempted to make out is, 
in the first place, one of fraud on the part of the vendor of the 
horse. Mr. Devine.

Of course, it is obvious to any one who has listened to the evi-
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Stuart, J.
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ALTA. dcncc that they have not succeeded in making out sueli case
S C at all. but that there was no fraud on Mr. Devine’s part, i tin \
1014 had proved that he had asserted, at the time of the I -un,

Elgin City that he knew the horse was a 50'/» foal getter, and li also
Banking proven that in so saying, he knew it was something that s not

v. true, that he knew when he contracted that it was not ."»()*(
“ foal getter when he told them that, 1 think then that tin ,mikl

----- have established fraud against him, but the evidence <1 ■ s imt
go anything like that far. It practically is admitted i t tin
only statement made was that he would abide by this • tract
which the Dunhams had made, which was there in wrii _> f.u- 
these gentlemen to read, and in this respect this case is « civnt
from the Xational Hank v. Matson, 2 A.L.R. 240. Tin ■!> in
that case apparently were that the purchase's wen ■ < i;it«- 
people, not very well acquainted with the English I lain 
These purchasers here, so far as I have been able to obsen lum. 
are not unintelligent people and not illiterate people, nlicii- 
larly Mr. Rocli. and Mr. Gruel, and I would say Mr. KVi<lt. 
Surely they must have known themselves that this was ai giv- 
ment, and it is admitted that every representation or au • <ment 
Mr. Devine made is contained in this written doeunni Now 
that document reads as follows :—

It is hereby expressly understood and agreed by ami lietween -mi- 
hereto, that in case said stallion, in good health and with propel I - •
not get witli foal fifty per cent. (50 ) of the mares regular!) I .ml 
bred to him between the first day of May and the first day of .1 lui", 
and provided if said purchaser shall have accurately filled out sheet
of the same form as the form of tally sheet hereto attached, givin. ■ «lot. 
of each service and trial, to enable identification of all mares lire I ! oft-1 

said tally sheet is so filled out shall have sent the same to tin lors at 
Wayne. DuPage County. Illinois, by registeml mail, not later t’ 1 nly IV 
1010, then, upon the return of said stallion, during the first w n Api 1 
next following, sound and in good health and condition, to said v u lors at 
Wayne. Illinois, by said purchaser, the vendors shall, with further 
charge, in exchange for said stallion so returned, furnish the | -it ai 
Wayne. Illinois, with another imported or pure-bred stallii" i *i|iial 
quality as the stallion hereby sold ; and it is expressly umlei-t i’"hvwi 
the parties hereto that the vendors shall not be responsible or mutable 
to said purchaser in any other way for the stallion hereby sold f - j to get 
the mares bred to him with foal.

Now, leaving aside for the moment all questions of plain* 
tiffs being purchasers for value of these notes. 1 am un I" to see
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what remedy the defendants can have in the face of that agree- 
mviit. which is said to be the only agreement, and in the face 
of the facts which have been proved. I assume, for argument’s 
sal-.' in behalf of the defendants, or in favour of the defendants 
that they have proven, and I think they have proven fairly well, 
that the horse was not, in that year at any rate, a 50% foal 
getter. But what was their duty under this contract ? Being in
telligent men, and not illiterate men. I would have thought, when 
tin \ were making a bargain, that they would have seen to it 
that the tally sheet was attached. They were not bound to enter 
into this bargain unless the tally sheet was there, about which 
tiny were talking. Of course, Mr. Devine asserts that it was 
there. Assuming that he is wrong about that, assuming that 
1 believe the defendant’s evidence and that there was no tally 
sheet, why did they not see there was a tally sheet? That is 
what the bargain was about.

In the Maison case |First Xationut Haul, v. Matson, 2 A.L.R. 
2491. the defendants being illiterate foreigners. Mr. Justice Beck 
seems to have thought there was a greatt r duty upon the vendors 
than upon the purchasers to see that the forms of the contract 
were there.

1 am inclined to think that there was as much obligation upon 
the purchasers here to see that the condition of their contract, 
under which the contract was made, was satisfied by the attach
ing of the tally sheet to the contract before they made their bar
gain. As a matter of fact no tally sheet was attached, or rather 
that is the assumption 1 have just made in their favour, and it is 
hard t<> see what intelligent meaning could be given to the con
tract if there was not one there. But assuming that there was 
some fault on Mr. Devine, rather than upon the purchaser’s 
part, in not having the tally sheet there, and assuming Mr. Booh 
is correct when he said he wrote to Mr. Devine for a tally sheet— 
1 will assume that in their favour—surely being intelligent men 
they ought to know that the meaning of that contract was that, 
if they wanted to have the right to give that animal back if he did 
not get 50', of the foals, they had to send down to either Devine 
°r Dunham a statement of the names of the persons whose mares 
hud been served, and the date of service and trial. They could
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easily have got up something if they had a blank she- them
selves. Surely they must have understood that that is the 
rendition upon which they would have the right to ret uni tin- 
horse, that they should send the information either to It. vine 
or the Dunhams, it makes no difference whieh. as to tin- jni 
sons whose mares had been served, and when tin win 
served, and where they lived. If they had dm that 
then they would have had a right, before the 1st of April 
following, if the horse was sound and in good health {■> have 
returned the horse and to have gotten another one. I !■> not 
think that it is possible to say that they were relieved f " i that 
obligation by the fact that a tally sheet was not attaelu in the 
first instance, as 1 presume it was not. Or by the i t that 
they wrote, if 1 assume that they did write, to Mr. l)c\ii « ainl 
he did not send it to them. Surely they could haw -I- m- the 
best they could, and what any intelligent person would under
stand was required, so that they could claim their right< iin-ln 
the contract, of returning the horse, and yet then- is Mar
ge st ion that they wrote to Mr. Devine, that they sent am i "in- 
ation as to whose mares had been served, or the dati trial 
or anything. They could easily have got that out of the k ami 
sent it down before July 15, the book was there with II the in
formation in it, and yet there is no suggestion that tin y I any
thing of the kind and 1 do not think they arc excused 
doing so merely because some blank sheet was not ; ; h i. 
which I think they ought to have seen was attached in the first 
instance. There is nothing particularly mysterious it the 
blank sheet, and the information it was to contain was nil ex
pressly set forth in the contract. They could have « ;i> : Ink :; 
a blank sheet and done so themselves and the situai:• u -iM 
have been very different indeed, but they did not n any 
attempt to do it. That is the only remedy given them under thin 
contract. There is no remedy by way of damages for l- « aeh of 
warranty because there was no warranty here that that animal, 
that is, a warranty in the sense that if it was broken y«.u could 
get damages for the breach of it, there was no warranty that tin- 
animal was a 50' ; foal getter. There was an agreement that if 
it was not then if they did certain things the vendin' mid take
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the animal back, but there was no warranty in the sense that if 
there was a breach of it damages could be got. A special remedy 
was given under certain conditions which they might have in sub- 
staucc fulfilled, which they did not fulfill, therefore, it seems 
to me their remedy, under the contract, does not exist. This is 
all on the assumption, of course, that the one year extension was 
allowed, was authorized by the Dunhams, and Mr. Devine admits 
it was. and I read the dates in this contract as one year forward. 
Of course, this is all aside from the question of plaintiffs being 
holders in due course, purchasers for value before the notes be
came due.

It seems, from the view 1 have taken, it makes very little dif
ference whether the plaintiffs, the Elgin City Banking Co., ever 
gave any money for the notes or not. It is not alleged in the 
defence that they did not. The view 1 take of it is, that even 
Dunhams could have recovered upon the note if they had been 
the plaintiffs, even Devine if it comes to that. I think the other 
questions are questions which 1 need not consider very much. 
Of course, there is only one side to the evidence in flu* commis
sion. that the plaintiffs were the holders for value in due course. 
1 am inclined to think, as I did during the argument, that I was 
bound to admit that commission pursuant to tin* order of the 
Master. The portion which, it was contended, would exclude it. 
is that portion saving all just exceptions. I think that phrase 
only meant ordinary exceptions as to admissibility. I do not 
think that, when that order was finally made in that form, and 
not appealed from, it was then open to the defendants to say 
that tin* evidence should not go in at all. on the principle of 
P«r/, \ . Schneider, C D.L.R. 451, 5 A.L.R. 423, 22 W.L.H. 70. 1 
think 1 was bound to admit that evidence in view of the manner 
in which the order was made. The result will be that there will 
he judgment for plaintiffs against the defendants for $1,000 
with interest at 6% per annum from November 14. 1910. That 
judgment will be against all the defendants, the non-appearing 
ones as well.

ALTA.
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Judgment for plaintiff.
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MAN. REAMÀN v. WINNIPEG.

K. B.
HHl

Manitoba King's Itench. Macdonald. •/. April 3, 1014.

1. Municipal corporationh ( 811 (' 3—(10)—Motion to ash i uv-
1 *R<)CKUl RK—WIN XIPRO CHARTEB.

Sec. ">2(1 of the Winnipeg charter. Manitoba Statutes lilo:' 77
as to the procedure on moving to quash a by-law is control !. . ,\ the
later provisions of the King’s Bench Act. R.S.M. 1013, ch. 1 st. 
85. and the proceeding may lie la-gun by notice of motion.

[/fr 1‘eck and Atnvliasburyli, 12 I’.R. (Ont.) (104; Itc #, •• 
Colchester Xorth, 13 P.R. (Ont.) 253. applied.]

2. Municipal corporations (III(’2—55)—By-laws — Siam n 1»
STRICTION AS TO THREE RKAIHNt ».

When the statutory provision that municipal by-laws • -nlin
unces shall be read on three different days permits the n: -ipal 
council to dispense with the rule upon a specified vote, tin . .an 
be dispensed with only by a strict compliance with tin- utury
authority ; and, after the rejection of a motion to suspend ' rule, 
it is not competent for the municipal council at the same - -mi In 
re consider it. and pass the by-law. where the statute fun1" 1 pm- 
vided that “no question once decided shall be reversed with .1 n*•(n<- 
from at least one meeting to another.”

Statement Application to quash a municipal by-law prohibiting the 
erection of an apartment block or tenement houses in a -. rtain 
district.

The by-law was quashed.

E. Anderson, for the applicant.
J. Prcudhomme, for Winnipeg city.

Macdonald, J. Macdonald, J. :—The applicant, Mrs. Reaman, j or based 
certain property within the area covered by the abov «> law 
for the purpose of erecting thereon an apartment block .ml had 
plans of the proposed block prepared and submitted to the 
buildings inspection department of the city for appi «val.

Within a few days after the submission of the | lor
such approval a petition was presented to the city coin 1 hv at 
least three-fifths of the owners of property on both «les of 
Orosvenor avenue between Wellington crescent and hi street 
and on July 28. 191 J, the municipal council of the fit passed 
the by-law now moved against.

Section 526 of the Winnipeg charter, [Statutes nitoha 
1902, ch. 771 provides for the quashing of by-laws ami • pro-
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cedui'c to be followed which, under this section, is to be by sum
mons or rule nisi. The objection is taken that here the appli
cant proceeded by way of notice of motion instead of by sum
mons or rule nisi.

Section 85 of the King’s Bench Act, R.S.M. 1913, eh. 46, 
provides as follows:—

Tin* procedure provided by this Act shall in all cases prevail over and 
Im- adopted ill lieu of procedure provided by the practice of the Court ill 
use before the coming into force of the Queen's Bench Act. 1805. and by 
statut* - of this province theretofore in force where the procedure pro
vided hv this Act can lie reasonably and conveniently applied.

Rule 442 provides that
Where any application is authorized to la- made to the Court or a 

Judge in an action or proceeding, such application shall In- hv motion.

And rule 443 provides that
no summons, rule or order to shew cause shall lie granted in any action 
nr nutter: hut when any person other than tlie applicant is entitled to he 
heard thereon he shall Im* served with a notice of the motion.

In I{( Peck and Township of Ann Imsbnnjh, 12 1\R. (Out.) 
664. it was held that, although the Act required the application 
to In- liv a rule nisi, yet the practice must he governed by rule 
526 similar to our rule 443) that the proceeding by rule to 
shew cause to quash a by-law is no longer a practice which is 
in force and that the proceeding by motion is substituted for 
it.

This case was followed in Hi Colenutt and Township of Col- 
doshr \orth, 13 P.lt. (Ont.) 253: "It is not now proper to 
proceed by order nisi.”

Tin- applicant has, therefore, in my opinion, followed the 
proper procedure.

Now, as to the legality of the by-law.
Sec. 1 of the by-law reads as follows:—
N" upartnu-nt or tenement houses and no garages to Is- used fur hire 

or gain 'hull he erected on any lot fronting or abutting on both sides of 
Brosv-ih i avenue between Wellington crescent and Lilac street in the 
city nf Winnipeg, and that said fîrnsvenor avenue he and the same is 
herein declared to be a residential street.

Between Wellington crescent and Lilac street there are at 
present .it least two apartment houses and the neighbouring

MAN.

K. B. 
1914

Rkaman

\\ I N MCI o. 

Macdonald, J.
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district, from the plan produced upon the argument, s.. s j, 
veritable hive of apartment buildings, and a purchaser m' pro
perty anywhere thereabouts would be justified in assuinin ilmt 
there could not reasonably be a restriction such as tie I -law 
in question would create.

The applicant purchased lots 11 and 12 in block l1', plan 
208, parish of St. Boniface, 1'or the purpose of erecting t v.»n 

an apartment building. Five lots west of lot 12 is erne | an 
apartment and. in the same block, on lots four and i is 
erected another apartment building, and this within th ip a 
affected by the by-law.

Plans of the proposed apartment building were pi- nv.l 
and submitted to the buildings inspection department il 
city of Winnipeg for approval on or about July 25. ltd an-! 
on July 28, 1913, and without the approval having been i\• n. 
the council of the city of Winnipeg purported to pass t- \ 
law referred to.

In view of these facts, the applicant has, to my mind, much 
merit in her application, and, as the effect of the by law s in 
derogation of private rights, it must, in order to stand. I» put 
to the most severe test as to its legality.

In the first place, the hv-law reads as applying to lots abut
ting on both sides of Grosvenor avenue. The lots in question 
do not so abut nor indeed can I. from the map produe, I. find 
any lot within the restricted area abutting on both sides of this 
avenue. It is possible that a lot may abut on both sides of a 
street, but 1 cannot see how it is possible here, as (li -M-nor 
avenue is open at both ends and leads into other thorougi lures 
of equal importance.

It is possible the word “both” is an error and should read 
“either”; but am I to construe the by-law in the manner in 
which I think it was intended rather than interpret it strictly 
as it reads ? In my opinion, the latter course is the pro| r one. 
It might be urged that the by-law does not affect the property 
of the applicant, and therefore should not be disturbed hut it 
is evident that the civic authorities treat it as restricting the 
rights of the applicant and because of that fact it si dd be 
considered in the light of affecting her property.
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Tin* principal ground for applying to quash the by-law is, 
that the by-law received its three readings at one session, 
whereas, according to rules of procedure, before this can be 
done, it is necessary to suspend the rules, and this requires a 
majority vote of at least two-thirds of the members of the 
council present.

MAN.
K. B.
1914

Ream an

Macdonald, J.

Provided that no question once decided -lia 11 In* reversed without 
notice from at least one meeting to another and without a majority of 
U,«hole council voting in favour of such reversal : sec. 251. city charter.

The minutes of the meeting of July -8. 191 J, when the by
law in question was passed, shew that a motion for suspension 
of the rule governing the passing of by-laws was put and lost.

Afterwards, and in the same evening, this motion was re
considered and carried, and the by-law was then read a third 
time and was passed and ordered to be signed and sealed.

This proceeding was followed contrary to, and directly in 
tin- face of rule 251.

It min In- laid down as a general rule that all charter or statutory re
quirements a* to the method in which an ordinance shall he introduced and 
tin- manner in which it shall Ik- considered are when reasonably cal
culated to induce deliberation, mandatory in their nature, and must be 
complied with. Among statutory requirements of this nature are pro
visions that all ordinances shall lie read three times liefore their linal 
passage and that no ordinance shall pass at the same meeting at which 
it is introduced. These provisions are mandatory and an ordinance which 
» passed without complying with them is void : Dillon on Municipal Cor
porations. 5th ed., 005.

When the statutory provision that ordinances shall Is- read on three 
different days permits the members of the council to dispense with the 
rule upon a specified vote, the rule can only he dispensed with by a strict 
compliance with the statutory authority: Dillon, on Municipal Corpora
tions. 5th ed., 007.

When the council voted against the suspension of the rule 
it was with the object of giving this by-law its third reading 
ami finally passing it, and by their rejection of that resolution 
the fate of the by-law was in abeyance for that meeting and, no 
doubt, the object of so rejecting was for further deliberation, 
ami in re-considering the -resolution they were acting beyond 
their powers under the charter.
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In my opinion, the by-law lias been irregularly pass, and 
must be quashed, with costs to the appellant.

By-law quasi ,l

CAMPBELL v. HEINKA.

Saskatchewan Supreme Court, La mont, ./. April 29. 1914

1. Bills and notes (fVlB—158)—Taking mortgage SECVBin Mib
gek—Different maturity dates.

The acceptance of a mortgage security maturing after th« date 
of promissory notes for tlie same délit does not of itself and : : mm
any express agreement impair or suspend the right of action ■ n the

2. Sale (SIC—15)—Conditional sale — Taking collateral xmi.
MORTGAGE BESIDES LIEN NOTES.

The acceptance of a chattel mortgage by the conditional ■ ■ inlor* 
covering all the conditional vendee’s interest in the goods will 
not necessarily abrogate their rights reserved under the cm iimniil 
sale agreement.

Trial of an action upon two lien notes.
♦Judgment was given for the plaintiff.

E. Mackenzie, K.C., for the plaintiffs.
T. Lynd, for the defendants.

La mont, J. :—The defendants | Ileinka and Hailey re the 
makers of the two lien notes sued on in this action, win ii they 
jointly agreed to pay. The notes were given for a second-hand 
engine and separator purchased by them from the pin in‘ill's in 
April, 1910. The notes were not paid. On April 1. I 'l l, the 
defendant Ileinka gave to the plaintiffs a mortgage on farm 
for $1,511.05, which included the amount of the not- nl in
terest thereon. The amount secured by the mortgage \\ made 
payable in two equal instalments, the first on October 1. H'U 
the second on October 1, 1914. On September 9. 19M lie de
fendant Hailey gave to his co-defendant Ileinka a bill < -ale of 
all his interest in the said engine and separator, and m the 
same day, Ileinka gave to the plaintiffs a chattel mor ge on 
the outfit for the same amount as that set out in the hu ! mort
gage already mentioned, and payable on the same dat- When
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this was given, the defendant Bailey asked if he would be re
leased from his liability upon the notes, and was told by the 
plaintiffs that he would not. Un August 1. 1913, before either 
of the mortgages had become due, the plaintiffs brought this ac
tion upon the notes. The defendant Heinka does not dispute 
his liability. For the defendant Bailey, two contentions are 
made: (1) that, by taking the mortgages the plaintiffs extended 
the time for payment of the indebtedness until the maturity of 
the mortgages; and (2) that, by taking a chattel mortgage on 
the outfit from Heinka, the plaintiffs must be held to have trans
ferred to him the property in the machine reserved to them by 
the notes, and had therefore put it out of their power to give 
Bailey any interest therein should he be compelled to pay the 
notes.

SASK.

K. C.
1914

Campbell

Limont, J.

As to the first of these defences, it seems clear that there 
van In- no merger of the notes in the mortgage, because, in 
order to effect a merger, the superior security must lie co-ex- 
tensivc with the inferior security and between the same par
ties. The notes not being merged, the defendants’ obliga
tion to pay them according to their tenor remained the 
same. The taking of security from the defendant Heinka can
not affect that obligation. There was no agreement to extend 
the time for the payment of the notes, and the acceptance of 
security maturing after the due date of the notes does not of 
itself impair or suspend the right of action upon the notes. To 
suspend that right of action, there must be a definite and valid 
agreement that the time shall be extended : Jones on Collateral 
Security, 2nd ed., p. 638. The plaintiffs cannot, it is true, pro
ceed to realize on their mortgage security before its due date, 
hut tluit cannot affect the defendants' liability upon tin- notes.

As to the other ground of defence, 1 am of opinion it also 
fails. There is no evidence beyond the chattel mortgage itself 
that tin- plaintiffs transferred or released to Heinka the pro
perty in the outfit reserved to them by the lien notes. The 
mortgage hinds all the interest which Heinka had in the outfit 
at th<- time the mortgage was given, but nowhere does it purport

4

EE
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SASK. to convey to him any interest which, prior to that time. did
8. C.
1914

not have.
There will, therefore, be judgment for the plaint ills with

Campbell costs.
Judgment for plot1 ; <

B. C. RICHARDS v. PRODUCERS ROCK AND GRAVEL CO

8. C.
1914

British Columbia Supreme Court, Murphy, J. February 27. I'm i

1. Sheriff (SI A—3)—Right to collect fees and charges.
Tht* onus is on a slier ill' claiming poundage, to satisfy mirl

that a compromise payment is the direct coiisequenn i the 
seizure ami not of an agreement entered into previously 1» a tin
parties.

[Martimore v. Crugy, L.R. 3 (MM). 2111, referred to.]
2. Sheriff ( § I A—3)—Right to collect fees and charges.

A sheriff is not entitled to poundage or possession tnoiu-\ !• r an
execution, levied subsequently to a winding-up order ini' . Jl
of iIn' Winding-up Act, R.8.C. 1906, ch. III. as the sei u

[Sharer v. Cotton, 23 A.H. (Ont.) 420; Keating v. (1 /.
O.H. 301, applied.]

3. C orporations and companies (8 VI V—330)—Winding-up 1 m.u >>\
property rights.

A payment out of a company’s funds either to avoid, oi n coin.' 
quence of. a seizure under execution after a winding up i Inn
licen made must be deemed to be illegal and subject to reel,'m i h 1 
the liquidator.

I«s7i<mr v. Cotton, 23 A.R. (Ont.) 420; Keating v. <i ;m»i. .<• 
O.H. 301, followed.]

Statement Action by a sheriff to recover poundage fees.
The action was dismissed.

Higgins, for the plaintiff.
White, for the defendant.

Murphy, J. Murphy, J.:—Action by the sheriff for the counts of Vic
toria to recover poundage fees and expenses consequent on an 
execution levied by him under writ of ft. fa. at the suit of de
fendants against the Canadian Mineral Rubber Co.. Ltd.

Dealing first with the question of poundage, defendants had 
a judgment for some $8,000 against the Rubber Co., and had 
been pressing for payment, but were put off from tinn* to time.
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Finally, on September 24, 1913, Mr. Lucas, local manager for 
the lluhber Co., made an arrangement with defendants’ solici
tors to pay $3,000 on account, lie explained that the cheque 
had to go to Vancouver for an additional signature. The under
standing was that this cheque would he forwarded from Van
couver on September 25, and if this were done it would arrive 
in Victoria in due course of post on the morning of September 
26 It did not arrive, and, in the afternoon of that day, defen
dants’ solicitor placed a writ of fi. fa. in the sheriff’s hands. 
The cheque arrived on the next day, Saturday, the 27th inst., 
and. on the 29th inst. defendants’ solicitor wrote a letter re
questing the sheriff to withdraw from possession. There is a 
dispute as to what then occurred, but such dispute does not 
affect the question of poundage.

I'nder the common law the sheriff was not entitled to pound- 
age as lie was executing the King’s writ : Graham v. Grill, 2 M. 
& S. 294 at 297. 105 Kng. It. 391, 392. He acquired the right 
thereto under 29 Kliz. eh. 4. The process of execution is ex
plained by Brett, L.J., in Mortinurri v. (’raw/, L.R. 3 C.P.D 
216 at 219. as follows:—

\\livre nn execution issue* the transaction may 1m- divided into four 
parts 11 ) the delivery of the writ to the sheriff ; (21 seizure; (31 the 
possible payment of money after seizure; (4) if no payment, sale. The 
first step does not entitle the sheriff to |ioimdiige. And if he doe* not 
M-ize. \ •!si, v. Dickinson. L.R. 2 (\1\ 252. is an authority that lie is not 
entitled to ]»oiindngc. Although lie seizes, nothing max Ik* realized ls*- 
cause the seizure may lie wrongful ; it may Ik* withdrawn hv direction of 
law. then the sheriff would receive no poundage. Then comes the case 
after seizure. The money may Ik* paid hv the execution debtor either dir 
ectlv or indirectly; directly by virtue of the seizure to the sheriff ; in
directly where payment is made by means of a compromise which is the 
consequence of the seizure; in either of these eases the sheriff is entitled 
to poiimlagi. If a sale takes place, again the sheriff is entitled to poinid-
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This being the law it is doubtful on the facts that the sheriff 
is entitled to poundage in this ease. Assuming for the mom
ent a legal seizure, the only head under which he would be, is 

“payment” by means of a compromise which is the consequence 
of a “seizure.”
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At the trial I thought that the dates were so signifie that 
the inference could well he drawn that the fact of sei/i ha-l 
been communicated to Vancouver and that the cheque for
warded in consequence of the seizure and not in pursn of
the original arrangement.

Further consideration causes me to doubt. The onm- is on 
the sheriff to make out his case, and the above citâtim. shews 
that such compromise payment must be a consequence tin- 
seizure. No evidence beyond the fact of payment wn w-n. 
and although 1 think this, in connection with the dates soup- 
evidence, it does not. I think, satisfy the onus when ti evid
ence of McDermot is taken into account.

Further, I ordered in the discovery of Hall, from lin hi on 
]>. 2,. to make intelligible the extract Mr. Higgins pro d to 
read, which began at line 3 on j>. 3. Hall there s\v •«. tin 
cheque was mailed according to agreement. 1 think, n tin- 
whole, that I cannot find it to be proven as a fact that spay, 
ment was the result of the seizure and not of the pr«-\ i-.iis ar
rangement. Hut, if I am in error as to this, the claim foi pound
age, in my opinion, still fails. The fact was. though non of tin- 
parties seem to have been aware of it, that an order * wind 
up the Rubber Co. had been made on September 19. 1 i l. by 
order of the Supreme Court of Ontario, so that, when tli slu-ritï 
seized, the company was in liquidation by virtue of sin onl«-r. 
Hy sec. 23 of the Winding-up Act, R.S.C. 19(Mi, eh. 11 < every 
execution against the estate or effects of the companx r tin
making of the winding-up order shall be void. Hy si- <4. as 
amended 7 & 8 Edw. VII. ch. 75, sec. 1, no lien or privil upon 
the real or personal property of the company for the an -nut of 
any judgment debt by levy or seizure is acquired it in-fore 
actual payment over to the plaintiff, the winding-up 1 ■> com
menced. The effect of these sections and others coni iicd in 
the Act has been held to
conclusively shew that the power of dealing with and collecting 
after the making of the winding-up order is vested in tin !, initiator 
alone: per Osler, .F.A., in Sharer V. Cotton, 23 A.R. (Ont.I it 4-'U.

If this he so, the first step set out above to entitle i1- sheriff 
to poundage, viz., seizure (which, I think, must mean a legal
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seizure) is wanting. In Keating v. Graham, 26 O.R. Ml, it was 
heM that a judgment obtained after winding-up order had been 
made was wholly void and nugatory.

Further, it follows, I think, from these cases that the Moot) 
payment out of the company's funds was an illegal payment, 
and that such sum can be demanded back by the liquidator. 
The defendants, therefore, have derived no fruetuary benefit 
from the execution, and are not liable to poundage : Iti Thomas, 
|]8!l!i 1 Q.li. 460. As, in my opinion, the seizure was void 
from its inception, the claim for possession money fails with the 
claim for poundage.

Then remains the question of the eosts paid by the sheriff 
incurred in resisting the application for an injunction to re
strain him and defendants from proceeding further under the 
writ of fi. fa. It is alleged that he opposed this application bv 
request of Mr. McDiannid. Here I have a direct conflict of 
evidence; the sheriff asserts and Mr. McDiannid denies the 
giving of such instructions. 1 am unable to say that tlm onus 
resting on the plaintiff' to prove affirmatively this part of his 
case lias been satisfied.

In the result the action must be dismissed.

Action <1 ismissi it.

ADAMS POWELL RIVER CO. v. CANADIAN PUGET SOUND CO.

lintish Coin in bin Supreme Court. Murphy, -I. \pril 7. Mill.

1. K\IIiK\< K i g IV R----183)—SVRVKT OF T1MBKR LIMIT.
Sium* made hy the plaint ill's and which were accepted hy the 

li'-xi-niiiient of British Colnnihia and declared by government régula 
li"ii- to In1 the true boundaries of plaintiff's timber limits granted by 
tic j'Mumient. are sullicient evidence of title to maintain an action 
for trespass against persons who are clearly shewn to he trespassers in 
rutting timber within the marked Imundaries of tin* limit.

2. Damai,is (gill K 2—216)—Cutting ti.mhkr—Tbkspahk ovf.r mahkf.d
ivm x ha by.

Tin- i|uantum of damages for trespass in cutting and removing tim 
Ih'i H un the plaintiff’* limits where the iMiundary line was clearly 
marked and deliberately crossed, will be the value of the cut timber less 
"lily the cost of felling the trees and fitting them for removal, and 
xxitlin'it any reduction in respect of the cost of moving the logs.

11 " 1 Clinner v. .1 merican Hoy, 2 Martin’s Mining Cases (B.C.) 151. 
applied.]
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Action to recover damage's for alleged trespass and t mber 
cutting on timber limits in British Columbia.

Judgment was given for the plaintiffs.

8. 8. Taylor, K.C., for the plaintiff.
A. II. MacXciU, K.C., for the defendant.

Murphy, J. :—On the first point 1 think the plainti have 
made out a sufficient title against the defendants, who ad
mittedly trespassers.

The disputed timber is embraced in surveys by plait - ac

cepted by the government and by government régulai > <l«- 
declared to be the true boundaries of the plaintiffs’ limits Plain
tiffs have been paying license fees on the limits so dvt< i lined. 
Acts of ownership, such as discharge of burdens, are e\ "nl< i of 
title: Phipson, 5th ed., 90. 1 should think causing surv s 
the statutes, which surveys are accepted by the gov. at. 
would, on the same principle, be also so regarded.

As to the quantum of damages, in view of the adm - of 
Lutz that the line was clearly marked and was deli at.-ly 
crossed, 1 think the more severe rule set out in Last ('hmia v. 
Amirican Hoy, 2 Martin’s Mining Cases (B.V.) 151. ist !•* 
applied.

The suggestion that some arrangement was mad« v. ith tin 
government agent cannot, I think, be accepted as truc i \ic\v of 
Lutz letter to plaintiffs that the trespass was the result • f tin- 
line not being clearly marked. Even if taken, howcvci u i 
opinion, the more severe rule would still have to !>• plied, 
for defendants must be taken to have known that, under tin law. 
no government agent had the shadow of authority to - such 
an arrangement. At best the defendants were guilty « negli
gence which the ease cited shews to be the same thing wilful 
trespass so far as the rule re damages is concerned.

Under the more severe rule I consider defendants only entitled 
to be credited with the cost of severance. By that 1 mean the 
cost of felling the trees and fitting them for removal, but not t- 
include any cost of moving. To be on the safe side, I lix this 
at $2.50 per M.
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I accept Clark’s classification of the timber other than cedar 
relieved, viz.. 20', first class; (i.V , second class; and 15', third 
class I think the fair market price was $12 for first class; $9 
for second class; and $7 for third class; and $8 for cedar; but, 
if su desired, counsel may speak again to this question. As it is 
practically admitted that the timber remaining on the trespassed 
area, which I find to be one-third of what was removed under 
the ! ortherly trespass, will now cost $5 per M. more to log than 
it would have had the trespass not taken place, the plaintiffs are 
entitl'd to recover this sum also. Any question arising on calcu
lation of damages may be spoken to.

Judgment for plaintiff.
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NORTHERN CROWN BANK v. GREAT WEST LUMBER CO. ALTA.

Albirtu Supreme Court, Scott, Stuart, link, amt Simmons, JJ. .1 prit S. 1911. s. C.
1. Hanks i§ 1—2)—Engaging in tradk—Company control—Bank Act ** 

Can.), sec. 70.
\ bank does not engage in a trade or business in contravention of 

snli sit. 2. sec. 70, of the Bank Act, K.S.C. 1900, eh. 29 pi—I (îeo. V.
( .h.) eh. 91, where its operations are through the medium and inter- 

M niion of the company chartered to carry on such trade or business 
ami having a distinct and separate legal existence, although the hank 
IihI'Is a controlling interest and is thus enabled and in reality does 
'In ' t the affairs of such company, if the hank does not share in the 
profits nor is the business of the company owned by the bank.

\»rthern Crown Hank v. (/rent liY.s/ Lumber ('<>., II 11.L.R. 39’), re- 
vv M il; and see Faleonbridge on Banking. 2nd ed., 190.]

Banks (§1—2)—Engaging in trade Bank Act (Can. i Voting
I‘OWE It ON COMPANY SHARES HELD AS COLLATERAL.

The two essential rights of a shareholder in a company embrace 
" tlie profits, and (/>) the voting power, and the inhibition of sub-see.

. 70. of the Bank Act. K.S.C. 1900. eh. 29 (the gist of whose intent 
is merely that a bank shall not create an alias carrying on business 
fur the hank with its money and giving it the profits), cannot ordinarily 
I»' Miked against a hank which did not have the right nor the inten
tion to share in the profits although it did in substance have the voting

\"ilhern Crown Bank v. Créât West Lumber Co.. 11 D.L.Il. 3!If), re
versed.)

An i al by the plaintiff from the judgment of Harvey, (’.J., statement 
\urthi i Croira Hank v. Great ll’esf Lumber Co., 11 D.L.R. 395, 
24W.LR.477.

The appeal was allowed, and it was held that the plaintiff 
hank did not carry on a trade or business contrary to the Bank
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ALTA. Act, by reason of the control exercised over the defend:! i ,m.
s.c pany’s affairs through holding as collateral a majority • the

shares and consequently controlling the voting power.
Northern

crown Wallace Nesbitt, K.C. (of the Ontario Bar) and A. II 1 / /<

l$),NK K.C., for the plaintiff, appellant.
G-atWest // p [)av{8 K.c. (of the British Columbia Bar). C. < . MrCunt, 

( 0. K.C.. and II. P. 0. Savory, for the defendant, respondent

Scott, .1., concurred with Beck, .1.

Stvart, J. :—I agree with the general result arrived :ii Mr. 
Justice Beck and Mr. Justice Simmons and have very littl 1 M. 
I think it is impossible, without destroying the essential 1. un- 
a joint-stock company as a separate legal entity create* 1 \ our
statute law, to say that a bank which legally acquires eu 1 ml of 
a majority of the shares in a joint stock company orumiizeil 
to engage in trade or business and, by observing tin urinal 
procedure necessary to exercise control of the company, m - ». 
exercise control, is thereby indirectly carrying on that ' noir or 
business. I think it would be possible for a bank to 1 i 
agreement with a company in which it held no shares Similar i-. 
the one suggested by my brother Beck in the case of an in \ i-lital 
and thereby carry on business “indirectly” within the prohibiten 
clause of the Bank Act. But wh?re the control is exercised merely 
by acquiring shares in the company and by taking adv.n ■ 1 g* 1 
the legal machinery created by the companies' ordinance n. to 
deny that it is the company, and the company only. v hirli i* 
carrying on business is in my opinion tantamount to d< ' teying 
the whole effect and intended result of the legislation with resjM'Ct 
to joint-stock companies. It is true that Menzies did in many 
cases seek instructions directly from the manager of th- hank 
but I cannot see that that amounted to anything mon il an the 
case of a company manager going past his directors and P eking 
instructions from the holder of a majority of the shares whom lie 
knew to be able in any case by some wholly unnecessary trouble 
to control him through the directors.

The logical result of this view is that whatever extravagance* 
of borrowing and management were indulged in. wen the acts
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doin' by the company itself, ami as long as all was done legally I ALTA, 
cannot see that in the absence of fraud a minority shareholder has s. C.
a right to complain. I have had grave doubt as to the legality 11,14
of thv borrowing owing to the absence of a previous resolution Nortiokn 
but in view of the fact that no new obligations were created this 
becomes immaterial: Reversion Finn! v. Maison Cosway, [1913] t\
1 K.M. 364. With regard to the particular form of the judgment
and upon the question of interest I concur in the view of Mr. Jus- Co.
tier Heck. Stuart, j.

Heck, J.:—This is an appeal from the judgment of the Chief B«-k. j. 
Justice [Xorthern Crown Hank v. Créât West Lumber Co., 11 D.L.R.
395]. The action is one by the bank on a number of promissory 
notes aggregating a large amount and on certain mortgages and 
liens under the Hank Act given as collateral securities. Before 
tin time for defence one J. W. Robinson a shareholder in the de
fendant company made an application in Chambers upon which 
an order was made permitting him to defend the action on behalf 
of himself and all other shareholders. Some such order was, it 
seems to me. an eminently proper one to make, though I find no 
express rule authorizing such an order, but 1 think it was justified 
under the general rules adopted and applied by the Court as to 
parties lor the protection of shareholders (10 Cyc. tit. “Corpora
tions" '.Mil. 068, 1000. Annual Prac. 1914, at 207, (Note to 16, 
rule I “intervention by persons not parties”; and see order 12, 
rules 23, 24 . 27).

Robinson pursuant to this leave filed a defence and a counter
claim on behalf of himself and all other shareholders of the defen
dant company. No defence was filed in the name of the company.
Perhaps the order should have been one permitting Robinson to 
use thv name of the company and to defend in its name. I think, 
however, that is of no consequence now and that the defence can 
if necessary be treated as being in fact in the name of the company- 
The most important defence set up is that the bank had so dealt 
with the defendant company, its capital stock and shares and its 
property, as to have contravened the provisions of the Bank Act 
R.S.C eh. 29, sec. 76, sub-sec. 2, which reads:—

Kxei'pt ns authorized by this Act, the hank shall not, either directly or 
indirectly, in) deal in the buying or selling or bartering of goods, wares
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and merchandise, or engage or be engaged in any trade or busim -

and that the alleged indebtedness was incurred in tin . „f 
such dealings and therefore is not recoverable.

The learned Chief Justice says 111 D.L.H. at 400] :
I find it impossible to eome to any other conclusion than th I mk 

was carrying on the company’s business if not in form certainly in - • <?,>. .
if not directly at least indirectly,

and on this ground held that the bank could recover mmv
than $54,000 secured by land and chattel mortgages dm April
8, 1007 and the additional sum of $25,000, of which S2t) ill wa< 
placed to the credit of the company on April 23, 1007. :m >5.inni 
on May 14, 1007, and such subsequent advances as wen u illy 
used in the payment of debts existing at the time of tin aliens 

but excluding all debts arising after December 2, 1007 : 
date being the date of an agreement for what is called tin .util
ization of the company; the effect of which and the su <|iient
conduct of affairs being in the learned Judge’s opinion i lia < ure
fer ward the bank was carrying on the company’s busim -

The'company was incorporated on February 0, 1000 - il>-
scribers to the memorandum of association were .lames \\ I Ini.in- 
son, William McKenzie, James A. Steele, W. F. I ’ . and
George W. Greene, all of whom became directors of tic .panv. 
Shortly after incorporation the company commenced i cessât 
Hed Deer, acquiring on February 15, 1000, from Gcoi te Baw- 
tinheimer an assignment of his lease of the sawmill pi. ■ rty at 
Red Deer and his interest in what are known as tin Millan
estate timber limits 252 and 253. The company, on tin .« «late, 
also acquired from James W. Robinson, William Mclx- •• ami 
James A. Steele, their interest in what are known as tin McKwea 
and Garter timber limits. These interests in these timl ' limits 
—interests which were created by license from the (Town and tin- 
lease of the sawmill property at Red Deer constituted asst* 
of the company.

It is necessary to explain the nature of the interot 1 quin-I 
by the company in and especially the obligations under' n by it 
in respect of these timber limits:

(1) The McMillan Estate Timber Limits 252 an
Under agreement between Donald McMillan and " r- c.xo-
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cut 11' of Duncan McMillan and Hon. Pvt or McLaren, of the first 
part, and Pvnnvfathvr, Grant <V Bawtinheimer, of tin* second part 
n \ i:$i the parties of the second part were obliged to cut one and 
a half million feet per year from these limits and to pay to the 
parti* - of the first part 81.50 per thousand feet log measure on or 
Morv April 30 each year and also to pay to the Dominion Gov
ernment the ground rent and a royalty of fifty cents per thousand. 1 
and it was provided that upon any default for sixty days the 
parties of the second part should forfeit their rights. By agree
ment dated March 21, 1904 (ex. 14), IVnnefather and Grant 
granted to Bawtinheimer their rights in these timber limits and 
leased to him the sawmill projterty at Red Deer for 10 years 
from January 1. 1904, and the lessw agreed to make all the pay
ment < called for by the agreement, ex. 13, and to pay Pennefather 
and t Irant an additional sum of $1.50 per thousand feet of timber 
taken front the limits on September 1, in each year. The lessee 
covenanted not to assign or sublet, except to a joint stock company; 
to carry out the provisions of the lease; and to keep the buildings 
fully insured. There was also a provision for forfeiture if work 
should stop for three months. By agreement dated February 15, 
190b i x. 15), the defendant company became the assignee from 
Bawtinheimer of his rights and undertook all his obligations there
under.

(2) McEwen and Carter Limits.
By agreement, dated December 21, 1905 (ex. 11). Mc F wen 

and Carter agreed to sell to Robinson, McKenzie and Steele all 
the timber owned by them on timber berths 105, 100, 185, and 
180 mi the R«hI Deer river, and 199, 200, 203, 201, 242 and 025 
on the Clearwater river, afterwards known as berths 1100 and 
1108, ;it 82 per thousand feet, board measure, according to Doyle’s 
rule, and the purchasers agreed to pay 810,000 on or before May 1, 
1900: >20,000 on or before May 1, 1907, and 820,000 on or before 
May I. in each succeeding year, for which they were entitled to 
cut sufficient timber at 82 per thousand feet to amount to the 
said stuns, with the right to cut further timber upon payment 
therefor at $2 per thousand feet on May 1, in each year. The 
pureh.i rs further agreed to pay all ground rents and royalties 
Payable to the Dominion Government and to keep the mill insured. 
There uas provision for forfeiture for breach of covenants or non-
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ALTA payment of money. There was provision against sale 01 I,-a-,, 
s. c. without eons(int except to a company being formed for cnnyiug 
1914 out the agreement.

Northern Th<‘ obligations imposed upon the company by the ^ <rn- 
<M°\i'N m< ut in respect of all these limits were:

Great Went 

Co.

Berk. J.

(1) To pay ground mil of $.'i per square mile. The Mr.Mill : 
contained 24.17 square miles; (lie McKwcn and Carter limits In

(2) To keep in operation ti months <if the year a saw mill < : 
cutting HXMIfeet eaeli 24 hours for every 2) 2 square miles of the area . i

(3) Not to assign without consent of Minister.

The cash capital of the company seems to have been exin inch 
small. The assets were subject to very onerous and dame thus 
conditions. I pass over the details of the history of the eompam 
and its relation to the bank up to the so-called reorganization of 
the company which indicated a crisis in its affairs. The docu
ments immediately relating to this crisis in the eompam - ;iHairs 
themselves give one 1 think a sufficiently definite idea of tin posi
tion which the company had then reached. The proposition for 
reorganization came from the general manager of the pLnnlill 
bank. I set it out below, italicizing what appears to me to l>c of 
special importance, and observing that in my opinion tin taug
ments of fact contained in this proposal are substantiated I \ tin 
evidence. The proposal was as follows:—

Memo for the Croat Went Lumber Co. Outline for proposed r< 
lion of the company. 'The company is at /weseiit indebted to tin 
I a rye sum oj money, and also has a number of outside creditors. Tin n il
company, apart from their interests in the timber berths, which I In \ Lav 
contracts to operate, are not sufficient to meet their obligations. If tin 
is liquidated, I here will not only he no residue for stockholders, Iml t In 1 - 1be
an unsettled liability. The holders of tin leases for which the com pat 
tracts both threatening la cancel their contracts. Messrs. ( iraydon »V « i‘'
representing heirs of the McMillan estate, state they are about to 1 im
mediate action to terminate the contract entered into with them 
Carter & MeKwen state it is their intention to give notice on Scpo 1 -'•> 
that their contract is terminated. The only jmssible way that ap us i" 
he open to sore anything whatever for tin shareholders of the present ; >ii> 
is to effect a reorganization of the company and by introducing n. 
secure either new arrangements with the holders of the lease- ’1 • ‘r 
consent to a continuance of the leases now in force. The following r >.il 
is submitted as a basis upon which this may possibly be accun.p -lieu.

The present capital stock of the company issued amounts 1 

(the amount intended to be stated was $2.r>,A(K)). Of this amount 1 -ball 
he transferred to such party or parties as the bank may indicate ' " held
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|,v limn for account of the new interests to tie introduced, $l(>,.r>00 (which should 
he $lf),(>(K)). There shall he transferred to a trustee to In- clown l>y the 
Present shareholders, and to In- approved of by the bank, the balance of the 
issued stuck, amounting to Sio.ooo It is claimed that the total amount of 
eapit:il stock which should he issued is $1 Iti.'itMI. If this amount of stock is 
issued. then by the respective proportions to In- allotted to the parties 
named by the bank and to I lie trustee selected by the present stockholders 
shall bear the same relative proportions to the present issue as flâ.titN) does 
to .«Hi IHHI mo issue was made under this clause i. 'I he bank will release the 
stock of the Robinson, McKenzie Lumber Co., which has been assigned to 
them as security for the debt of the Great West Lumber Co. The re
organized company will make such new arrangements with the heirs of the 
McMillan Instate—and with Messrs. Carter A- McKwen for the operation 
of the respective limits leased by these parties as may In- possible to effect 
in the best interests of tin- company. The reorganized company will protect 
the outstanding obligations of the Great West Lumber Co. It shall lie uniler- 
stwiil that there is no obligation on the reorganized company In continue the busi- 
n, ss indefinitely, but it shall be definitely understood that tin company is to be 
nl IdmIg to ilis/ios, of the business and /dant as a going concern if a favourable 
iipimrlunily to do so présents itself, and the price to be obtained is satisfactory 
fa tin majority shareholders. It is to be understood that there will not be 
: 111 \ distribution of profits from the results of the business while tin- company 
is indebted to the bank or to outside creditors. Salaries of all employees 
engaged by tin* company are to In- reasonable and such as shall be satisfac- 
torx to all parties interested. It is understood that tin- rate of interest to 
In- |»:ii• I by the company to tin- bank shall In- sullieient to compensate the 
hank for extra risk, anxiety and care, and that such rate of interest will be 
higher than the ordinary rate of interest charged to first-class customers.
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In reply to this proposal the tlefemhuit Robinson wrote on 
October 3, 1907, the plaint ill's general manager a letter in the 
course of which he said :

In view of the large asset we now have in hand, leaving out of the 
question any equity in the timber limits, we think we should get a more 
favourable distribution of the shares.

By letter of October S, 1907, the general manager r< to 
Rohinson :—

I cannot understand why you should think that you should get any 
more favourable distribution of the shares than what I have proposed. 
Any appreciation of the assets have been made entirely by us and through 
us, mid I do not anticipate that I will be able to interest those whom I 
expect to interest in the matter on any less favourable a basis than what 
I have suggested to you. It will not be of any use to even suggest a modi
fication of the terms I have proposed.

At a meeting of the directors of the company held on October 
11, 1907, it was resolved to accept the proposed outline for re
organization to take effect on November 1, provided the company

0
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should ho unable before that date to pay the bank or otli am 
satisfy its indebtedness. On the same date, George W. < n,.
the secretary of the company, by letter, advised the pi if* 
local manager at Red I)eer of the last mentioned résolut i< uni 
stated that the acceptance was upon the understanding il tin 
shareholders represented by the stock proposed to be hd-i \ 
trustee should have the privilege of paying to the new int• r : * in 
be introduced or to whom the bank may direct, the par valu tin 
stock to be transferred to the parties representing such in tvr- 
ests and obtain a retransfer. This proposition was dcclii i I \ 
the general manager of tin1 bank. At a special meeting tin- 
company held on October 14, 1007, it was decided to accept »»n- 
ditionally the terms of the proposed memo, for reorganizae

Transfers of stock to carry out the arrangement were ap| vnl 
at a directors’ meeting on December 2, 1007. The ded: inn 
of trust by W. E. Payne of shares retained by the shard, h r* 
dated December 2, 1007. A declaration of trust dated August 
2, 1000, was given bythe Western TrustCo. in respect of |.V. ms 
transferred to it to be held “in trust for the Northern 1'mwn 
Bank.”

Pursuant to the memo, of reorganization it was agreed writ
ing, dated December 2, 1007 (ex. 120), that of a proposed :mther 
issue to W. ,1. Robinson and Win. McKenzie under the m* nf 
agreement of November 28, 1007 (ex. 128), 62.00 per cem • add 
be transferred absolutely to the Western Trust Co. and • re
mainder to W. E. Payne in trust. This stock was ncv< m-1. 
After the reorganization James W. Robinson continued i :i- 
a director and vice-president of the company until Jam. Hi. 
1011. Thenceforward the external carrying on of the . mr*> 
was continued as before. Nothing in the history of tin mails 
leads me to conclude that at any stage was the bank ■ r di
rectly or indirectly dealing in the buying or selling or bat mg "i 
goods, wares or merchandise or was engaging or engage a any 
trade or business whatsoever. Unquestionably it was u doing 
so directly. If it was doing so at all it was doing so tin gli tin- 
medium and intervention of the company. The rompu n was a 
distinct legal entity. The mere fact that the bank had a< lin-tl a 
controlling interest and thus was enabled to and did in reality 
direct the affairs of the company could not destroy the fa "t the 
separate legal existence of the bank and the company.
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I think that there can he no doubt that under some circum
stances a hank could carry on a trading business indirectly through 
the medium of an incorporated company so as to contravene the 
previsions of the Bank Act by just such methods as it could do so
through the medium of an.................; for that it can carry on a
trailing business indirectly so as to contravene the provisions 
of the Bank Act is a thing contemplated by the Act as possible 
and one cannot conceive how this can be done except through an 
intermediary who is either a person or it corporation. The word 
“indirectly" means through the intervention of another. It is 
contended that if what was done in this case was not an indirect 
trading by the bank it is difficult to see to what state of circum
stances the word indirectly can be suppose ive been intended 
to apply. I suggest such a case as the following. The bank 
plans $50,000 to the credit of John Smith, Smith is to engage in 
the grocery business in his own name. The lease of business 
premises is to be in him. The business is to be advertised as his. 
He is to account regularly to the " ■ all profits. The bank
is to indemnify him against loss, is to take all the profits and to 
pay him a fixed monthly salary. It is possible that such an ar
rangement might be held to be trading directly, but if it was in
tended to be ........... it would be a wise precaution to cover
it by the use of the word “indirectly." Under such a scheme as 
I have supposed the business would in reality be the business of 
the bank and only nominally that of the company. In my 
opinion the relationship between the bank and the company did 
not constitute the business of the company that of the bank. In 
other words, in my opinion, the bank was not acting in contra
vention of the provisions of the Bank Act prohibiting trading.

This brings me to the question raised upon the Companies 
Ordinance (X.W.T. 1901, eh. 20) sec. 98:—

ALTA.
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All companies under this Ordinance hliall lmvc power, subject to the 
cimilliiniiH of and in addition to all other powers conferred by 
ance to borrow money for the purpose of carrying out the objects of their 
respective incorporations; and to hypothecate, pledge or mortgage their 
real and personal property; to issue debentures securer! by mortgages or 
othcru ise; to sign bills, notes, contracts and other evidences of or securities
for..... borrowed or to be borrowed by them for the purposes aforesaid,
ami to pledge debentures as security for temporary

These powers shall not he exercised except with the sanction of 
a special r solution of the company previously given in general meeting.
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ALTA. The word “special” was struck out by eh. 5, sec. 13, sub-*ec. 
S. C. 4, of 1907. This is of more than usual importance, as a special 
1914 resolution is required by the Ordinance N.W.T. 1901, eh. 20, 

Northern (sec. 122), to be recorded with the registrar of joint stock mm-

YxxV P“iee’
v. In Lind ley on Companies, 6th ed., 230, it is said:

Great West
Lumber As regards borrowing money, (1) statutes limiting the amount which

may be borrowed are always regarded as imperative ... ; _ but
Beck j a statute authorizing money to be borrowed with the consent of a pi noral 

meeting was as to this held directory only, (a) A similar construct inn was 
put on a statute which gave the company power to borrow in certain cunts, 
but “not without" the authority of a general meeting.

We are not here concerned with the proposition which 1 have 
numbered (1). The case of Landowners IFesf of Engin ml owl 
South Wales Land Drainage and Inclosure Company v. Ashford 
(1880), 16 C.D. Ill, a decision of Fry, J., is cited for proposition 
(2). The statutory provision in question provided that it should 
be lawful for the company to borrow on mortgage or bonds such 
sums of money as should from time to time be authorized to he 
borrowed by an order of a general meeting of the compati\. not 
exceeding in the whole the amount of one-third of the subscribed 
capital of the company then paid up. Money was borrowed by 
the issue of debentures to an amount within the restriction as to 
amount provided by the statute (p. 434). Then the company 
gave a mortgage to a bank for a large sum, the total of a number of 
amounts borrowed from the bank. No general meeting sain t iuiivd 
the borrowing from the bank (p. 435). Fry, J., says (p. Uv:

Then the debenture holders raise several objections to tin !..ink's 
claim. They say, in the first place, that the 40th section (of the ( panics 
Clauses Consolidation Act, 1H4Ô) requires that the amount to be Imu.il 
shall be specified in an order of the general meeting of the compute ml 
that no such order was given. I think the cases which have been ierred 
to shew that that is a directory portion of the statute, and not one when it is 
obligatory on the lender to shew has been performed as against 1 lie < p my. 
but that the company borrowing money must be taken to have dois I that 
was necessary to give themselves that power. Then is it a provision which 
the creditors of the company—I mean the debenture holders of the cor, \ min 
can insist upon? The ease I was referred to, before Lord Hath' '■> of 
Fountaine v. Carmarthen Railway Company, L.R. 5 Eq. 316, does > that 
the provision with regard to the general meeting is inserted in tic Vt of 
Parliament for the benefit of the shareholders, and not of the cr.'liters. 
They (the creditors) could not stop the company exercising that power, 
and therefore it does not interest them.
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lie Hampshire Land Co., (1890] 2 Ch. 743. was a decision of ALTA.
Vaughan Williams, J. The clause in the articles of association s.c
under consideration was as follows :— 1914

S2. The directors may borrow, in the name or otherwise, on behalf of Northern 
the rompuny, such sums of money as they may from time to time think 
ex|MMlient. . . . Provided, nevertheless, that the aggregate of the 
principal money so borrowed shall not at any time exceed the amount of the Great West 
paid-up capital, unless the burrowing of a larger amount shall have been prc- Li mber 
musly authorized by a general meeting, in which ease the directors may bor- ( °- 
row to such an extent as is authorized. BeciTj

The paid-up capital of the company was only about £10,000.
Vaughan Williams, J.. at 747, says :—

It must be taken that in fact a resolution was passed by the shareholders 
of the company authorizing the borrowing of the £30,000, and it must be also 
taken that no notice was given to them that this special business was in
tended to be proposed to the meeting which passed the resolution (a clause 
in the articles required this), and that therefore the authority of the direc
tors of the company to borrow this money was not perfected. They hail 
no authority in the absence of a properly /tasseil resolution to borrow this money.
But in that state of things, the money having been lent by the society and 
received by the company, the question which I have stated arises. It is 
not disputed that the authority of the lioyal British Bank v. Tun/uand, (i 
K. & B. .‘127, is such that the society had a right to assume in a case like this 
that all these essentials of internal management had been carried out by 
the borrowing company, and that it is only in ease the law imputes to the 
society knowledge of these irregularities that the society is not to rank 
upon the estate of the Hampshire Land Co. as a creditor for the amount lent.

The question, therefore, is this: Is it right to impute this knowledge 
to the society? It is said that it is right, because Mr. Wills was the com
mon officer of both the society and the company and was aware of these 
irregularities; and I think it must be taken that lie was aware of them.
Then it is said that his knowledge as the officer of the company is equally 
his knowledge as the officer of the society, and that therefore I ought to 
impute this knowledge to the* society. I do not agree.

He then proceeds to give his reasons, with reference to cases, 
for this opinion.

I think that no different construction is to lie put upon the 
words of our Ordinance in which it is explicitly said that the 
sanction of the company shall be give n previously from that of 
similar provisions where (as in Landowners etc. v. Ashford (1880),
16 C.I). 411, the implicit meaning is the same.

A general meeting of the company held on April 2, 1907 
(pp. 356-7), authorized the directors to borrow from the Northern 
Hank a sum not exceeding the sum of $20,000 to apply in mine-
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lion of the liabilities of the company and to bring down i th< 
mill at Red Derr the logs now cut, at a rate not exceeding per 
cent, per annum, and as security for the repayment thereof I of 
the interest thereon and of the existing liability of the cm ,,,</ 
to the ban!: to pledge or mortgage, etc.

The proposal for reorganization submitted to J. W. Rul «on 
ami forwarded to the manager of the bank at Red Deer und« i \>r 
of a letter of September 21, 1007 (No. 38), contains tin it*- 
ment that the cum pan y is at present indebted to the haul for ,/, 
sum of money. This pro|>osal was laid before a meeting tin 
company held on October 14, 11)07, and accepted uncondih .Ilv. 
The amount of the indebtedness to the bank at this time ,u« 
to have been $108,804.87 (see p. 230 referring to ex. His Hu 
circumstances and especially the correspondence about t! im. 
make it altogether probable that tin* members of the cor ;:m> 
were aware of the amount of this indebtedness when they ntvd 
the proposal and thereby accepted the fact that this indel ' :m-« 
existed. Then there was the general annual meeting 1 I on 
December 2. 1007; adjourned to December 17, 1007 (p. 307 tnd 
the adjourned meeting (pp. 360, 370), at which the audn re
port was considered and adopted. This report ought to I uni 
no doubt did contain a true statement of the company's in i'mi
nes* to the bank The annual general meeting of tin* ■ upam 
on December 10, 1008 (p. 372), adopted the auditors' re| i and 
balance sheet presented to that meeting. The same tlm look 
place at the annual general meeting 1000 (p. 376-7), loin IVI2 
and 1013. In this way the shareholders confirmed tin- ; mn of 
the directors in borrowing from the bank and thereby w. I tin 
irregularity in the internal management of the compati which 
arose by reason of the authority from the shareholders i 1* inn 
previously given.

I think for the reasons indicated that the plaintiffs an it it led 
to judgment for the amount of their claim with the exo-jr us 1 
that the sum of 80,050, secured by mortgage of Septen r 27. 
1011 (ex. 7), is to bear interest at 5 per cent, only, the >i lation 
for interest at 8 per cent, being void under the Bank Act. ml 2 
that it be left to a reference to be determined whether in milking 
up the amounts of any of tin* notes or securities the coni! iy has 
bmi improperly charged with a larger amount than wu> tually
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ami legally owing by reason of an excessive rate of interest on ear
lier indebtedness having been charged which the company is not 
estopped from taking exception to on the principle laid down by 
tin Privy Council in McHugh v. Union Haul;, 10 D.L.R. 502. 
|l<ti:t| A.C. 209, 23 W.L.R. 409.

None of the other instruments upon which the bank claims 
seem on their face to offend against this statutory provision. The 
hank is entitled to enforce its several securities to the extent of the 
amounts owing upon them respectively. There should be a refer- 
enre to the clerk to calculate and certify these several amounts 
having regard to the two exceptions above stated. The order 
should go in the usual form for payment, and in default, sale with 
the approbation of a Judge.

1 add a word with regard to the shares transferred to the nomi
nee of the bank “for the purpose of introducing new interests” 
ami to be held “for account of the new interests to be introduced.” 
These shares were the shares of individual shareholders not 
treasury shares. It is a common thing for vendors to a company 
to place some of their vendors’ shares received as part of the pur
chase price of what they conveyed to the company at the disposi
tion of the company, either for the absolute benefit of the company 
or for temporary purposes. With which object the transfer of 
these shares was made it is not necessary in the present action to 
discover. So far as the bank is concerned the bank received tie m 
undoubtedly on the terms that if the shares were sold the proceeds 
would go to the credit of the company. They may still be sold. 
Tin hank holds them as security only and in the event of a sale 
must account in respect of them to the company. As to the rights 
between the company and the individual shareholders, whose 
share-; they were, that can be left to be settled between the com
pany and the shareholders when, if ever, the question arises, 
1 think there should be a declaration in respect of these shares 
that the bank holds them as security only.

I would give the costs in the Court below and the costs of the 
appeal to the plaintiff bank.
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Simmons, J.:—This is an appeal from the judgment of the simmoi».j. 
Chic! Justice dismissing the elnim of the plaintiff bank against the 
defendant company for all moneys advanced by the plaintiff bank
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subsequent to December 2, 1907, on the ground that tin mk 
lmd been carrying on the business of the company eonir tn 
section 70, sub-sec. 2, of the Hank Act and also declaring iL the 
securities taken by the bank for their indebtedness subseqm : i to 
that date were invalid upon the same ground. The judgment 
also declares that the bank held 156 shares of the defendant *m- 
pany as trustee for the remaining shareholders, and onlcrii, ih. 
transfer of same to the remaining shareholders.

The main facts out of which the action arose are set out the 
judgment appealed from and I need not repeat them. Tin licet 
of the acceptance by the company of the terms of the memoran
dum, ex. 39, and the acts of the company subsequent to it- <*p- 
tance of the same, arc the real subject matter of this action. The 
memorandum is as follows:—

The company is at present indebted to the hank for a large sum <•! i i ■ - 
and also has a number of outside creditors.

The assets of the company apart from their interests in the t imln r ln n| - 
which they have contracts to operate are not sufficient to meet then u

If the company is liquidated, there will not only he no n•>i-1'i< lor 
stockholders, hut there will he an unsettled liability.

The holders of the leases for which the company has contrai - Imth 
threatening to cancel their contracts. Messrs. Graydon & Grayd< i>iv- 

senting heirs of the McMillan estate, state they are about to take in : it. 
action to terminate the contract entered into with them. Messrs, t'.aicr 
<K: Me Ewen state it is their intention to give notice on Sept cm he i -■> that 
their contract is terminated.

The only possible way that appears to be open to save anything v 1 .irver 
for the shareholders of the present company is to effect a reorgan :ii"ii 
of the company and by introducing new interests secure either new 1 :mi- 
ments with the holders <if the leases or their consent to a continuai nf the 
leases now in force.

The following proposal is submitted as a basis upon which ih - ma>
possibly be accomplished. The present capital stock of tin........ i'any
issued amounts to $26,ô(K). Of this amount there shall be trail i t" 
such party or parties as the hank may indicate, to be held by i1 for 
account of the new interests to be introduced. $16,000. There .H I»' 
transferred to a trustee to be chosen by the present stockholders, ami tube 
approved of by the bank, the balance of the issued stock amouiiimg t" 
$10,(XX). It is claimed that the total amount of capital stock whi< I i "uld 
be issued is $116,000. If this amount of stock is issued then by il n <|»' - 
tive proportions to be allotted to the parties named by the bank the
trustee selected by the present stockholders shall bear the saim 1 
proportions to the present issue as $16,'XX) does to$10,(XX). The >■ ak «"ill 
release the stock of the Robinson, McKenzie Lumber Co., whirl i - heen 
assigned to them as security for the debt of the Great West bum1 Co.
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The reorganised company will make such new arrangement* with t lit* 
heirs of the McMillan estate, ami with Messrs. Carter «V MeKwen, for the 
operation of the res|»ective limits leased by these parties as may be possible 
to effect in the best interests of the company. The reorganized company 
will protect the outstanding obligations of the (ireat West Lumber Co. 
It shall be understood that there is no obligation on the reorganized com
pany to continue the business indefinitely, but it shall he definitely under
stood that the company is to be at liberty to dispose of the business and 
plant as a going concern if a favourable opportunity to do so presents itself, 
and the price to be obtained is satisfactory to the majority shareholders. 
It is to be understood that there will not be any distribution of profits from 
the results of the business while the company is indebted to the bank or
to outside creditors. Salaries of all employees engaged by the......mpany
are to be reasonable, and such as shall lie satisfactory to all parties inter
est"! It is understood that the rate of interest to be paid by the company 
to the bank shall be sufficient to eom|>en*ate the bank for extra risk, anxiety 
and care, and that such rate of interest will be higher than the ordinary 
rate of interest charged to first-class customers.
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It was not a formal contract but was a memorandum submitted 
to the company by the general manager of the bank as the basis 
on which the bank was willing to assist the company by further 
advances. A consideration of the circumstances existing then 
between the parties is necessary to appreciate the intentioi of 
the parties. The company’s indebtedness to the bank had n 
en:i'i'd in the preceding eight months from $54,000 to s| 15,0 lb. 
The arrangement for an advance of $20,000 in April, 1907, when 
securities for this sum and for $54,000 indebtedness then existing 
were given, had not enabled the company to finance its under
takings. It had an overdraft with the bank which kept increas
ing Creditors of the company in Calgary were threatening to 
bring action in August, 1907. The owners of the leases of the 
timber berths were threatening cancellation on account of the 
company's default. The efforts of the directors to make a sale 
or obtain new capital had been unsuccessful. The bank was 
ready and willing to accept payment of their advances but the 
company could not make the payment. A crisis had been reached 
in the affairs of the company. If moneys were not forthcoming 
to protect the leases of timber-berths the company's main asset 
would be lost. Practically all the money that had been put in 
the business had been advanced by the bank. Even in the pre
ceding April the bank made it a condition of their advance of 
$20.(100 that the bank should have the right to nominate an acting 
manager to control the management of the company's business
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and this was accepted by the company. The minutes of tin uni- 
panv are a fair indication of affairs at this period. On <1 her 
2, 1907, tht‘ directors request the bank to pay the D. M. linn 

estate $9,750, less $2,250 already paid, being dues for lutm cut 
in 1906 and 1907. Minutes of October 11, that the con my 

accept the terms of the memorandum to take effect Xovcm 1st 
next, provided the company is not able on or before that to 
pay the bank or otherwise satisfy the bank of its indebti 
and on the same date

that whereas the executors of tho estate of 1). McMillan have <1 i<i| 
payment of dues on one million feet of lumber which they alien- cut
during the season of 11K).'> and 1906 . . . over and above the a cut
taken, and whereas they have threatened to cancel the licenses .urer- 
ments to cut unless the demand is satisfied, therefore be it resol • bat 
the Northern Bank be requested under strenuous protest to pay tin out 
demanded, being dues on 1.000,000 feet at $1.50 per thousand feet -nl- r
to avoid further bother and trouble and the risk of cancellation pi linns
being taken.

On the following October 14, the company accepted on- 

ditionally the terms of the proposed memo, for re-orguiib ti of 
the company. Carter & McEwen were threatening can ihi-n 
proceedings of the contracts held by the company from tin : If 
money was not forthcoming to protect the licenses the m —ft 
of the company would disappear and only the mill projx : ; and 
land, some 111 acres at Red Deer, and the mill would lie and 
the bank stood to lost1 a large sum of money. The bank u will
ing to keep alive the company if it obtained control of tin 1 i’y 
of the shares issued by the company. The company trim rred 
156 shares to the Western Trust Co., the nominee of the ! and 
the bank, armed with the voting power of these 156 slim- i ad
ditional shares afterwards purchased by them, controlled id di
rected the operations of the company subsequent to 1)« miter 
2, 1907.

In regard to the proviso that “the re-organized conn > will 
protect the outstanding obligations of the Great West unhcr 
Co.,” I can conceive of no other meaning to attach to t term 
than that the hank should at once advance the money 1< rotect 
outstanding obligations of the company. The memon um is 
divisible, the first part consisting of a recital of the presci oiidi- 
tions of the company and a suggestion that the one pos> way
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to “save anything whatever for the stockholders of the present 
company is to effect a re-organization of the company and by intro
ducing new interest, etc.” There follows a proposal for carrying 
this out. The company is to make transfers of stock to the nomi
nees of the bank to be held by them for account of the new interest, 
ami the balance to a trustee nominated by the shareholders and 
approved by the bank.

The draftsman’s work is no doubt clumsily carried out, but it 
is quite clear that all parties understood the real effect of the ac
ceptance was to give the bank control of the policy of the com
pany. until its indebtedness was paid. The minutes of the com
pany clearly indicate this. The minutes of the company between 
October I t, 1907, and December 20, 1907, are instructive in this 
regard.

The company proceeded to amend the articles of association 
by reducing the number of directors from five to three and making 
two directors a quorum, and then elected the three directors, 
Mcnzies, Kennedy and Robinson, with Kennedy as president; 
J. W. Robinson, vice-president, and Menzies, secretary-treasurer. 
There was to be no distribution of profits till the bank was repaid 
its advances. This indicates clearly the intention of the parties 
that the bank, while exercising through its own nominee a control 
of the majority of the shares of the company, yet was not to re
ceive dividends or profits.
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As early as April, 1907, the bank officials wen* convinced that 
the management of the company was incompetent. It was a con
dition of the advances subsequent to December, 1907, that the 
bank should have complete protection against incompetent man
agement and that the manner of accomplishing this was to place 
a majority of the shares in the name of a trustee for the bank. 
In tin result it did give the bank control of the administration of 
the company. The learned Chief Justice has held that conse
quently the bank was carrying on the business of the company 
"if not in form certainly in substance, if not directly at least in
directly." The Canadian case cited by the ( hief Justice, namely: 
Ontario Hank v. McAllister, 43 Can. S.C.R. 338, is not of much 
assistance in the present case, notwithstanding the able and ex
haustive discussion of the Judges of that Court and of the Courts 
below as to the construction of the prohibitive sub-section of the

30—17 D.L.R.
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Dank Act. In the first place, the Ontario Hank was deal in with 
private individuals and, in the second place, the Ontario It: ar
ranged with the McAllisters that the business should renia ii, tin- 
name of one of them but should be carried on by the ha the 
McAllisters retaining no further interest in the business Now. 
a company is not possessed of a personal individuality linn 
it to act and speak but must, of necessity, carry on it> hi, m» 
through its agents (its directors or manager) who are givn , i - 
by statute and under by-laws of the company.

In the present case the memor
the bank should derive profits and therefore did not com- .{date 
that the bank should have any of the rights of a shareh r e x
cept the right of nominating a representative who sliouh - in- 
powered with voting a majority of shares at all meeting »!., 
company. If the shareholders had resolved to give tli 
nominee irrevocable proxies during the * * of the b.-i 
debtedness the same result would have been obtained.

Now, the right to participate in profits and the right \« r- 
cisv a voting power are the two essential rights of a sliai Ht. 
The bank did not have the first but did, in substance. th- 
second. How, then, can it be said the bank was either nri'x 
or indirectly carrying on the business of the company" i j-r<-
hend that the Legislature had in mind when inserting t w, 
“indirectly” a purpose, namely, that the bank should n • i<ai«- 
an alias who should carry on business for the bank with ti ml. - 
money and who should account to the bank for tin* pmli f th<
business. Sub-sec. 2 of sec. 70, R.S.C. 1906, ( h. 29, enact e t lie 
bank “shall not eitli *r directly or indirectly deal in tin- 1 ing • r 
selling or bartering of goods, wares and merchandise « i In- en
gaged in any trade or business whatsoever.” Any mu baling 
in the .buying or selling of goods, etc., does so primai il »r tin 
profits that can be got out of such transactions. It is <■■" • mbd. 
however, by the respondents that the section prohibit- hank 
from t tigaging in any trade or business even though tin irpom 
is solely to enable the bank t< recover advances previi i made 
to the business or concern anti Ontario Hank v. McM ■ . 43 
Can. 8.C.R. 338, is cited in support of this contention.

This contention arises from a c nfusion of thought ami upon 
an incorrect hypothesis. It assumes that the bank w in sub-

80677^27176^

2
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stain1 it" not in form, the owner of the business of the company. 
Tic hank did not become the owner of the shares transferred to 
the trustee. The trustee was bound to transfer these shares to 
a boi“i .'/dr purchaser if the company or those associated with the 
direction of the company succeeded in getting such a purchaser. 
The trustee was bound to put' no obstacle in the way of a sale of 
“tin- business and plant as a going concern if a favorable oppor
tunity to do so presents itself." etc. The evidence does not war
rant :t conclusion that there was a breach of trust by the trustee 
nominated by the bank in regard to any of these duties.

se ction 7b, sub-sec. (1) (a) of the Hank Act authorizes the bank 
to "deal in. discount and lend money and make advance on the 
security of . . . stocks, bonds, debentures and obligations of munici
pal ami other corporations." These powers when exercised must of 
neec—ity carry with them the exercise of .all the powers of a stock
holder including the right to vote and the right to participate in 
dividends and profits. It is true the shares of the defendant com
pany i ad not been converted into stock, but since they were paid 
up tin y were subject to such conversion by the majority of the 
shareholders at any time. The statute has given the bank un
qualified rights as a stockholder and it can not then be said that 
the following prohibitive subsection had the effect of taking away 
tin rights. If the exercise of the complete rights exists it can 
not h maintained that the lesser or qualified rights do not exist 
by rca>on of the prohibitive subsection.

Tin Great West Lumber Co. and its business as a separate 
entity 'till existed ami carried on business, and if a majority of 
its shan-holders authorized its directors to pursue a business policy 
suggested by the officials of the bank in the absence of actual fraud 
and collusion, that was a matter concerning the internal economy 
of tin "iinpany with which the Court have no right to interfere.

Lord Halsbury in Salomon v. Salomon, II8!I7| A.C. 22 at 30, 
very dearly enunciates the principle applicable.

ALTA.

a. c.
1914

XORTIIKKN

Hank

Gbkat West
1.1 Mill IS

Co.

Simmons, J.

I in 'i here pause to point out that the statute enacts nothing as to 
the extern or degree of interest which may be held by each of the seven 
aharcl. i iliTs,' or as to the proportion of interest or influence possessed by 

one or tin majority of the shareholders over the others. . . . Still
less is it : '>ihle to contend that the moticc of becoming shareholders or of 
mkimj '< ,11 shareholders is afield of inquiry which the statute itself recognizes 
m ley U i mate.
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It is an elementary principle of the law relating to joint Block - mu s
that the Court will not interfere with the internal management of - lM(>
acting within their powers, and. in fact, has no jurisdiction to do si Ahum, 
it is clear law that in order to redress a wrong done to the com| ,
recover moneys or damages alleged to he due to the company. to»n
should, primd facie, he brought by tin* company itself. . .
exception is made to the second rule where the persons against ul the 
relief is sought themselves hold and control the majority of tin ;!l
the company and will not permit an action to he brought in tin it.u t|„.
company. In that case the Courts allow the shareholders comp tIL. t,, 
bring an action in their own names. This, however, is men- i u. r ,,i 
procedure in order to give a remedy for a wrong which would ■ • rwise
escape redress, and it is obvious that in such an action the plaint .nnui
have a larger right to relief than the company itself would hu\< wen*
plaintiff, and cannot complain of acts which are valid if dom i, tin- 
approval of a majority of the shareholders or arc ca/table of I» 
by the majority. The eases in which the minority can maint;ni .• h an 
action are therefore confined to those in which the acts complai: nf are 
of a fraudulent character or beyond the powers of the companx

Per Lord Davev in Borland v. Earle, [1912] A.C. 83 at It: l an-! in 
the same case: —

I’nless otherwise provided by the regulations of the compme 
holder is not debarred from voting or using his voting powei i- my a 
resolution by the circumstance of his voting power having a |nr : in- 
terest in the subject matter of the vote:

See also MacDouqall v. (iardnvr, (1870) 1 Ch. I). 20: :m ; \-d// 
West Transportation Co. Ltd. v. Beatty, (1887), 12 A.< v 1

It is said tliere has been a breach of trust committed 1>« the 
bank because now interests were not introduced. That argument 
arises from ti failure of recognition of the fact that the bank was 
not bound to sell or cause to be sold the 166 shares to new iii'ere-t.-. 
although both the company and the bank wore only too willing, 
as shown by the evidence, to get new interests into the usiiu>< 
by way of a purchaser for the whole business. The introduction 
or non-introduction of new interests was a part of the internal 
economy of the company. By new interests was obviously meant 
by all parties additional capital to enable the company - carry 
on business and preserve its main assets which were pi - uliatiy 
liable to disappear if the new capital did not materiali/- The 
bank by way of advances did furnish the money to effect this pur
pose and the claim of a breach of trust in this regard seen - to have 
no foundation in fact.

It is necessary still to deal with the* important question of the
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borrowing powers of the company. Although not resting his ALTA, 
judgment on this ground, the learned Chief Justice indicates that s. <\ 
the borrowing subsequent to December 2. 11M)7, was ultra rires, 191* 
not having received the assent of the shareholders. See. PS of Northkhn 
t In * Companies Ordinance, ch. 20. I'.H)I, provides, sub-sec. 2, 
that the borrowing (lowers shall not be exercised except with the r. 
sanction of a resolution of the company “previously given in 
general meeting." The judgment ap|>enled from has indicated <’o. 
that the effect of the sub-section is to abolish the principle of rati- simmum, j. 
fient ion unless, perhaps, by a concurrence of every shareholder.
I cannot concur in this conclusion. I am of the opinion that the 
statute is directory only and not mandatory and as relating to the 
conduct of the internal affairs of the company is subject to rati
fication and was ratified by resolution of January 28, 1013.

I am of the opinion, however, that the question of authority 
to borrow is not material to the main issue, of the indebtedness 
of the company to the bank, in view of the evidence that all 
moneys advanced by the bank were applied in retiring debts of 
tin company (Menzies, p. 40), and admission of J. W. Robinson 
that this was so up to December I, 1007, and that he cannot say 
after that date. Menzies says the cheques of the company were 
issued in payment of its debts and the bank honored the cheques 
and this is not contradicted or disputed, so far as the evidence 
Mure us discloses. I, therefore, apply the principle enunciated 
in llmrsion Fund v. Maison ('oxway, [10I3| I K.B. 304, namely, 
that the question of authority to borrow is not material because 
the company's liability remained unchanged and in equity—that 
there had been no real transgression of the principle on which the 
company is prohibited from borrowing.

There remains only the question of the validity of the securities 
and the matter of interest. I concur in the judgment appealed 
from as to the invalidity of the chattel mortgage for $25,(MM) given 
on April 8. 1ÎM)7, and with the finding that the real property mort
gage u| $54.(MM) of April 8. 1!K)7, and the chattel mortgage of 
August 27, 11M)7, are valid. 1 am not satisfied that either of 
these mortgages was paid in full, especially in view of the date of 
the last chattel mortgage. August 27, 1!H)7, and if the plaintiffs 
apply they should have a reference to determine the amount, if 
any, due, after deducting the costs and expenses incurred in con
nection with the sale and manufacture, including stunipage.
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On October 24, 1911, there was an assignment of 1mm, «jclits 
amounting to $23,123.35 and also of the lease of “Grant une. 
father to the company ” pursuant to sec. 88 of the Bank A ; and 
the same was ratified in the general meeting of January '> |'.»13, 
and the plaintiffs are entitled to enforcement of the satin

On the question of interest the evidence is very in* mplete 
but Menzies admitted (p. 64) that the bank charged «a- f as 
8 per cent, in 1907, and notes bearing interest at 8 per <•■ i wen* 
taken by the bank and that the rate varied with tin money 
market. The interest was apparently computed by the I k and 
the amount added to the overdrafts of the company an notes 
taken for these amounts. In view of the methods of coin; nation 
and the fact that the bank did not inform the company m •..■ rate 
of interest that was charged, I conclude that the charges.. it< rest 
in excess of 7 per cent, were invalid, as the company r.-mnot he 
said “to have voluntarily assented to that which was equivalent 
to payment of interest at that rate” (McHugh v. Union liai I'.tl3] 
AX’. 299, 10 D.L.R. 562).

The same rule should apply to the mortgage of Septemi < i 27. 
1911, for $0,950, as it provided for interest at 8 per < t per 
annum. There should be a reference as to interest an i in all 
cases where the bank has charged a rate in excess of 7 per cent, 
per annum the rate should be calculated at 5 per cent, pei annum.

The judgment appealed from should be set aside and judgment 
entered for the plaintiffs for the amounts of the notes >u< d upon 
and interest as therein claimed subject to a referent*» a- to tin- 
proper amounts of these notes where any principle of tin -um i> 
arrived at by computing interest at a rate in excess of 7 per mit.

The counterclaim of the defendants for the return !<• them of 
165 shares transferred to the trustee of the bank shooki : > dis
missed, as the bank has not been paid the moneys due imm tin- 
company for advances pursuant to the memorandum <»f Decem
ber, 1907, under which these shares were transferred to tin - trustee. 
The plaintiffs are to have enforcement of the securit u above 
mentioned for the amounts found due on the same at :i n :• ronce, 
and judgment for the amount of the notes sued upon and interest 
subject to the reference above referred to where interest u excess 
of 7 per cent, per annum has been computed in arri\ ;t-g at tin- 
principal sum of said notes, and also to have the cost- the ap
peal and trial below.

Appeal loinii
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CARLSON v. THE KING. CAN

Su/in me Court of Canada, Sir Charte* Fitzpatrick C.J., Danes, hiinyton. Duff, s- ç 
Anglin and HrmU’ur, JJ. February 3, 1914. 1914

1. Fisheries (6 IA—3)—Three-mile limit Iniheion ship—Evidence ke- 
gt'IKED TO EHTAHUHH JVRISDICTIOX.

To justify tin* condemnation of u foreign ship seized for alleged in
fraction of the Customs and Fisheries Protection Act (Can.) H.S.C. 11HH»,
( li. 47. it must be established with accurac y and complete certainty t hat 
the boat was within the three-mile limit of the coast, at the time of the al
leged offence, us such finding is essential to jurisdiction over the offence.

|"T’As Kitty D.” v. The King, 22 Times L.R. 191, referred to. j

Appeal from the judgment of the Court of Appeal for British 
Columbia affirming the judgment of Morrison, J., at the trial, statement 
by which action, on the information of the Attorney-General 
for Canada, was maintained, and the launch “Thelma” was con
demned to forfeiture for unlawfully fishing within the three-mile 
limit off the coast of British Columbia.

The appeal was allowed. Idington and Brodeur, JJ., dis
senting.

bifleur, K.C., and R. M. Macdonald, for the appellant.
H . li. A. Ritchie, K.C., for the respondent.

Fitzpatrick, C.J.: I agree, for the reasons given by Mr. ra«iwth<*.<u. 
Justice Anglin, that this appeal should be allowed with costs.

Davies, J.:—This is an action brought in the name of the d*»iw.j. 
King, on the information of the Attorney-General, against the 
defendant, as owner of the gasoline launch “Thelma,” for the 
condemnation of the launch, a foreign vessel, her tackle and 
apparel, for fishing within the three-mile limit off the coast of 
Britidi Columbia, in contravention of the Customs and Fisheries 
Act of Canada.

It is un.iecessary, in the view I take of the case, to deal with 
the question whether, even if within the limits, the launch, when 
seized, was engaged in fishing; the substantial question on which 
I rest my judgment and which gives rise to so much doubt and 
difficulty is whether the “Thelma,” when so seized, was or was 
not within the prohibited limits.

The weather on the day and at the time of the seizure was, 
by common consent, thick and foggy, and the shore or land was
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not visible until the vessels were brought in quite dose i it- 
say about a quarter of a mile.

Fishery Officer Ledwell, who made the seizure, described tin 
weather as “very inclement, very dirty. You could not ( ,dl it 
a fog—a heavy, misty rain.”

He also says that, when he boarded the “Thelma” and charged 
Captain Carlson with being within the three-mile limit, tin latter 
replied that he was not aware of it. Mr. Ledwell frankly admits 
that land was not in sight and that you could not form a inn- 
estimate of the location of the “Thelma” by the couim ami 
distances followed by the cruiser “Newington” from tin iiim 
she left port till the seizure took place. What he and tin < aptain 
of the “Newington" relied upon to fix the true location • 1 tin 
“Thelma,” when seized, was the course and distance run towards 
the shore after the cruiser took the launch in tow and the time and 
speed of the vessel while so running. These, I agree, are tin- 
determining factors, and the chief one is the time.

The location of the launch, when seized, was not buoyed for 
further testing, and whether or not it was within the three-mile 
limits depends entirely upon the distance traversed by the i-rtiisi-r 
“Newington” after taking the launch in tow and while she 
ran at full speed towards the shore.

The contention on the part of the Crown was that the .-tearner 
ran straight towards the shore from the time she took the laimeh 
in tow for a period of sixteen minutes, running at the speed of 
about eight miles an hour, and that when the captain >tnpped 
at the " the sixteen minutes lie sounded with the h ad. and 
found he was in fifteen fathoms of water, and was then about 
a quarter of a mile from the shore.

Under the weather conditions there were no other in- ans of 
judging how far the “Thelma” was from the shore when she 
was seized than the test made by running the cruiser at full 
speed towards the shore-, determining at what speed she was 
running, and ascertaining, as nearly as possible, the tine taken 
to make the* run.

The whole question depends upon the correctness of this 
time. If, as the Crown contends, it was sixteen mitmii - only, 
and the rate the steamer was running at was eight miles an Imur 
and there were no distances run towards the shore after th- cruiser

2
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started with the launch in tow and before the log was thrown 
over and also after it was read and taken in before the fifteen 
fathoms were sounded when the vessel was judged to lx- within 
a quarter of a mile of the shore, then it would he tolerably certain 
that the Crown's contention was correct, and the launch, at the 
time she was seized, was, at any rate, not mon* than about two 
ami a quarter or two and a half miles, at the outside, from the 
shore.

But. if the time during which the cruiser ran at full s|M*ed, 
judged to be at the rate of eight miles an hour, was twenty 
minutes, and not sixteen, then, making reasonable allowance for 
the distance the cruiser ran with the launch in tow before the 
log was thrown over and also after it was taken in and the vessel 
glowed down and the fifteen fathoms sounding was made, at 
which moment Captain Halgreen judged himself to be a quarter 
of a mile from shore, I think the conclusion must be that, when 
seized, the “Thelma” was not within the three-mile limit.

In determining whether the cruiser ran with the “Thelma” 
in tow for sixteen minutes or twenty minutes at full speed towards 
the land, we are not left altogether to the conflicting judgment 
or memories of the witnesses.

Captain Ledwell, the fishery officer, who was, however, aboard 
the launch, and not in the cruiser “Newington,” states that 
he took the time with his watch in hand, and that they ran in 
sixteen minutes at the rate of eight miles an hour, as la* judges, 
and. at the close of his examination, says:—

CAN
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1 might say that, when we started to tow the boat in. 1 took my watch 
out liki that : just as the “Newington" started lier propeller, started to go 
ahcml. 1 took my watch out and 1 held it in my hand until we got close in 
to shore then and the eaptuin (Carlson) was standing alongside. 1 don't 
know whet lier he saw it or not. hut l told him the time and distnnee.

Captain Carlson’s account differs somewhat. He says that 
after the tow line was made fast to his launch the cruiser went 
ahead and got them under a little head-way, and then went 
ahead “a few hundred yards any way,” then stopped, and then 
got the log ready, started again and threw the log overboard. 
He says, at page 95, that he was at the wheel with Captain 
Ledwell holding his watch in his hand alongside of him. and
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he (Carlson) looking at the clock in the pilot-house fi. tin* 
second time they started. He goes on to say:—

That was just exactly half-past eleven. And. when we wen ing m 
the neighbourhood of fourteen or fifteen minutes, well, I had pi. - 
fifteen minutes at the time, somebody asked Mr. Led well how lm 
been going. He said, “fourteen minutes," and I looked at the p 
clock and I hud pretty near fifteen minutes. Well, after then u :i„,| 
as though the s|H>ed of the “Newington" became slackened up m,. 
menced to go slower, and at the end of seventeen minutes she v . mg.
I should judge, under half-speed. or something like that, and I - ■ Mr
Ledwell, I says, “It ought to be three miles now; we have been g<>, . irly
twenty minutes." So he simply looked at his watch; lie didu t hoe 
many minutes it was, and he kind of d, and he went across tin ami
lie says, “Work under slow hell." and the like, and "We are inside in
land and it would not make any difference whether you are five - .iff 
shore, as we measure u line from headland to headland, and you 1 . got
to be three miles outside that line." I said, "I never heard of tine 
and he said, “That is the way we are taking measurements."

He then goes on to speak of the lowering of speed md the 
throwing out of the lead two or three times, and then the turning 
of the ship towards the eastward parallel with the slinf. and 
that, up to that time when the ship turned eastwards, tli* \ had 
been towing altogether twenty minutes.

Captain Halgreen professes to speak of the time r fmm 
a memorandum made at the time. At first 1 gathered it this 
memorandum was made by himself, hut Inter on lie . xplains 
that it was put down by the wheelsman, who was in th wheel- 
house, while the captain was outside on the bridge, in hi- l-kins, 
telling him what to put down, and that the man made • mi-take 
in his entry of the hour the steamer stop|>ed, which the 
captain) afterwards corrected.

Exhibit “E” reads as follows:—

Extract from daily journal, 1912, of “Newington."
Wednesday, 24.
Morning, thick fog and rain.
U-ft 7.7 a.m. and proceeded west under half speed; 9.46 m mnrh 

“Vera” of V.S.; sighted launch “Emma," V.N., and warned I ■ keep 
outside 3-mile limit. Sighted giumline str. “Thelma" with In '»• «ut. 
10.41; was alongside of her from 10.55 to 11.26, then took 1 in tow 
towards shore, stopped 11.about M of a mile from shore, 
the log shewed 2 miles. Tsusiat Village 11.54. log 2\4 Nat i \ illagi* 
12.04, Owen Point, 1.54 p.m., (Jas Buoys 2.00. Dropped anehm ' u.lusn 
Hr. 2.31 p.m.

2
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Distance, 44Vi miles.
Coal consumed, 2 tons.
Coal on board, tons.

The original sheet was not produced. The copy produced 
was, as the captain explains, taken from the original sheet, as 
he says:—

I wrote it down on account of it was ho wet and the sheet I would write 
il mi got so soiled 1 took it from that copy that day. You can see it was so 
dirty.
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The captain put in the figures “42" below the figures “39,” 
which had been entered by the man in the wheelhouse, because 
tin- entry was wrong, but what time of the day he did this is not 
explained.

1 dwell upon this as shewing that the captain was not relying 
upon any contemporaneous memorandum or entry made at the 
time, but upon a corrected entry made some time later in the 
day. no doubt honestly made, but, possibly, after conference 
with Captain Ledwell and others. He mailt1 the entry conform 
to what, in his honest belief, it should have been. Captain 
Halgreen states that he went by his ‘ and the log; that,
of course, he could not say how the engines were going; that 
he looked afterwards at the log, and it read the ship hail run 
just two miles; that he stopped the engines at the end of six
teen minutes, took soundings, found fifteen fathoms, and then 
judged himself to be within a quarter of a mile of the coast.

lie says, at page 57: “When I stopped her l stopped her 
from full sliced ahead to stop—see.”

lb says that when the lead was hove and shewed fifteen 
fathoms he turned the ship E.S.E. for a quarter of a mile. He 
does not say how far the ship ran after he gave the order to stop 
her before the soundings were successfully taken, remarking, 
however, that the quarter-mile run, after he turned her, was 
run while the ship was from full speed to stop, and that “you 
can’t stop a ship dead still like you stop a waggon."

It is quite plain, however, that, after the ship was stopped 
from lull speed ahead" to “stop,” or as the chief engineer put 
it, to “half-speed,” she continued running on her course towards 
the shore until the soundings had been successfully taken. James 
McKay, the seaman who took the soundings, explains that, at

8154
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stopped or slowed down, and that the shore was in sight then 
and, he judged, about a quarter of a mile away. Later 1 ex

Carlson plains that you could not take soundings while the ve-< ! was
The Kino K°*nK S1 ><'<*< h and that he had taken four sounding

----- he (jot bottom. How far the vessel ran towards the shore h< i with
the order which stopped her engines, or put her at hall- peed, 
and the first successful soundings, after three unsucee.^h.l at
tempts, is not stated, but it obviously must have been >onie 
considerable distance.

Apart, however, from the evidence of the chief engin* er. to 
which 1 will refer later, and which seems to have been entirely 
overlooked by the trial Judge in his oral judgment, 1 nf.» 
that, while entertaining much doubt, 1 would not haw felt 
justified in interfering with his finding, confirmed as it ua~ on 
appeal, as to the launch having been captured within tin thru 
miles from the shore.

But, unless this evidence of the chief engineer is to be entirely 
disbelieved, and there has not been a word said to threw dis
credit upon this officer, I cannot see how we can affirm -ueh :i 
finding.

Chief Kngineer Wilson was in the discharge of his duty in 
the boiler-room all the morning of the day of the seizure, and 
up to 12 o'clock. It was his watch. It was his duty to make 
correct entries in his log kept there of the speed at which the 
engines were, from time to time, running, and of tin moment» 
when any changes were made in that speed, pursuant lu orders 
from the captain. He swears he never left the engine-room at 
all during the whole of his v fell and that he had made the 
entries in his log as produced by him. The custom was to make 
the entries on a slip kept for the purpose and copy 11.« in into 
the official log-book each evening. He says he did so with respect 
to these entries on the day in question. He knows, of course, 
nothing of what is taking place on deck, or can be seen from tin- 
deck, but whether his vessel is going at “full speed," * i half- 
speed” or “slow,” or his engines are “stopped” altogether, it 
is his duty not only to know, but to record.

I make the following extract from his evidence. After asking 
permission to refer to his log and saying that “all tin move-
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monts in the engine-room were placed on this paper by myself,’• 
he says, in response to the question:—

Q. (iivc us your movements that mom'tig?
A. Then I ran give you the whole thing We ran full speed until five 

minutes past ten o’elork. At 40 past 10 we st. ppe<l to speak to the launeh

(J What d(M-s that mean?
A. I am referring to this because it will have some hearing upon the 

pressure of steam I was carrying at the time of the seizure At 10.44 we 
were running at half-speed; at 11 we were running at full speed, and to orders. 
The orders came so quickly between 11 and five minutes past II it was al
most impossible to give the variation of time, there were so many orders. 
At five minutes past 11 we were running at full speed and stopped at 11.20. 
At 11.25 we were running at full s|ieed again, and at 11.45 at half-s|>eed We 
run at hnlf-8|ieed until 1.45.

Litter, replying to the vital question, “Q. Then, tell us how 
your engines were from 11.25 to 11.45?" he answered : “We 
were moving at full speed. Q. And from 11.45 to 1.45? A- 
Half speed.”

In reply to Mr. Ritchie, he further sait I that he had more 
than 185 head of steam on between 11.25 and 11.45, and that 
his highest was 195.

Now, the entry in the captain’s log is that at 11.26 he took 
the vessel in tow and stopped at ll.j". Rut it is somewhat 
indefinite as to the precise moment he meant when hr “took 
her in tow.” The captain’s starting time in taking her in tow 
is one minute later than the engineer's time when the engines 
were started at full speed, while the time when he says lie 
“stopped”—11.42—is three minutes before the chief engineer 
says he stopped the engines at full speed. One or the other has 
made a grave mistake. The chief engineer is speaking of the 
actual movements of the engine and the screw and the moments 
of each and every change as recorded by him in his engine-room 
at the time. The captain speaks from a memorandum entered by 
the wheelsman and, some time afterwards, corrected by himself.

Full speed for twenty minutes, from 11.25 to 11.45. would 
mean, at the rate* the officers estimated the steamer's speed, two 
ami a half miles. Making reasonable allowance for the distance 
the cruiser, with the launch in tow, sailed before the patent log 
was thrown out and began to record, and also for the distance 
she sailed after the “stop” order was given, and while the three
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Idington, J. 
(dissenting)

unsuccessful attempts in throwing the lead to get bottom i n- 
being made, and the fourth successful one was made an m- 
nounced, after which only the course of the vessel was eh. 
and adding to these distances the estimated distance <- n.-
third of a mile from the shore, I v * onelude that the “Th- n 
was, at least, three miles from the shore when she was . n, 
or, at least, so very near to the- three miles that it would i un
safe and unjust to condemn her.

For these reasons, 1 would allow the appeal and disnn il» 
information with costs.

Idington, .). (dissenting):—I think the officer directii tin 
seizure in question was acting in good faith and took the | ini- 
attitude to be taken in all such cases; that, if there si». ! In- 
found a doubt as to the distance of the fishing-vessel In tin- 
shore, the owner thereof should get the benefit of the dm

All parties concerned knew what was involved in dug 
for the shore to measure the distance, and, if the appell:n i did 
not take more care than he seems to have done to guard mist 
mistakes in doing so, it must be because he assumed d ind 
proper methods were, before his eyes, being adopted.

Loose expressions are used which might, if standing n<. 
cast a doubt on the accuracy of the test applied, but tin "Hirer 
directing the proceedings, if in good faith, could hardi \ mis
taken with watch in hand, and experienced in the usi the 
appliances, in the result.

The questions involved arc merely of fact, and I do : "t see 
how, if even I had great doubt, to reverse such findings.

The appeal should be dismissed with costs.

Duff, J.:—In such a case as this, where condemn:' n in
volves the forfeiture of the property of an alien friend nul the 
fundamental question, though a question of fact, is th upon 
the answer to which depends not only the conclusion a- to the 
acts alleged to constitute the offence charged, but th- juris
diction of the Court to award the condemnation and of ' legis
lature over the locus of the defendant’s acts, I think t judg
ment against the defendant ought to rest upon someth n more 
solid than a measure of probability barely sufficient to -ustain

0
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a verdict in an ordinary civil action in which none of these excep
tional elements of controversy are present. I think, with respect, 
that this principle has not been kept in view ; and I am con
strained to the conclusion, after an examination of the evidence, 
that the allegations of the Crown have not been satisfactorily 
established.

1 agree with the judgment of my brother Davies.
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Anglin, J.:—Although I entertained little doubt at the close Angim, j. 
of tin argument that if I had been presiding at the trial of this 
action 1 should have felt obliged to hold that the Crown had 
not sufficiently established its ease, I was not then satisfied that 
the ninclusion of the trial Judge, affirmed by the British Columbia 
Court of Appeal, should be reversed here. But, on further re
flection and study of the evidence, 1 have become convinced 
that the judgment of condemnation should not be sustained.

The provincial courts held that the defendant had incurred 
tin penalty of confiscation of his 15-ton gasoline fishing-boat, 
thi Thelma,” his nets, etc., on the ground that, when the boat 
wa> arrested, he was illegally engaged in fishing within three 
miles of the Canadian shore. That the defendant was engaged 
in fishing, was, I think, a proper conclusion from the evidence 
under the authorities: “The Frederick <{erring, Jr." v. The Queen,
27 Can. S.C.K. 271. But that the boat was, when seized, within 
the three-mile limit has not, in my opinion, been established with 
that accuracy “and complete certainty" which is properly re
quired in cases where such a penalty as confiscation is the result 
of an adverse judgment : “ The Killy D." v. Tin King. 22 Times
LR. mi.

To discharge the burden of establishing the location of the 
defendant's boat at the time of the seizure, counsel for the Crown 
adduced evidence on three distinct lines. First, he sought to 
trace tin route of the Government boat, the “Newington,” which 
made the seizure, from her departure from the harbour of San 
Juan to the point of seizure; secondly, lie endeavoured to prove 
the distance of the point of seizure from the coast by shewing 
the time taken to tow the “Thelma" in to a point which the 
Crown witnesses estimate to have been a quarter of a mile from 
the shore and the speed at which the run towards the shore



«24 Dominion Law Reports. [17 D I B.

CAN.

S.C.
1914

Carlson 

The Kino.

Anglin, J.

was made; thirdly, ho relied upon the record made by tin | itcnt 
log used on the “Newington" while towing the “Thelma in

At the outset of the trial, counsel for the Crown, in I - ex
amination of the first witness, fishery officer Led well, endeavoured 
to establish the course which the Government vessel had taken 
in reaching the point of seizure. He must have very soon if.-ilized 
that in that effort he would not succeed. Hut, as a result of his 
examination of this witness and of the cross-examination both 
of this witness and of the next witness, Captain Halgrei : ot' the 
“Newington," we have laid down upon a chart what ]>ur|H>rt 
to he approximately the courses taken by the “Newingt- and 
the point of seizure. According to what is thus laid down, the 
Government vessel would, at the time of the seizure, have been 
more than three miles distant from the shore. For the Crown 
it is now said that the laying down of these courses is <|iiiie un
reliable. Although the trial Judge states that Captain llalgrivii 
figured them out deliberately, there is no doubt that both tin- 
witnesses spoke of them as being only approximate at I i. and 
stated their inability to locate on the chart the précis- «it ion 
of the Government vessel either at the time when they iglitcd 
the “Thelma" or when they came up with her and am d Inr. 
1 would regard this evidence as of little value in itself and some
thing to which no attention should be paid were it not for tin- 
fact that the point of seizure thus shewn on the chart agrees 
with what the defendant’s witnesses maintain to have him tin- 
location of the point of seizure and also, approximately with 
what the log of the engineer of the “Newington" and <>" r evi
dence in the record indicate to have been the distau- f that 
point from the shore as will be presently explained.

The weather at the time of the seizure and during il shore
ward run which followed was foggy or misty. The •• Thelma 
was sighted when about half a mile from the “Newington. 
Fishery officer Ledwell says that on that morning 1 i could 
not distinguish anything more than about half a mile.” < aptain 
Halgreen says, “Just about three-quarters of a mile, that about 
all you could sec ahead.” Of course, neither the shot- nor any 
landmark was visible from the place at which the izurv was 
made. There could be nothing in the nature of cm- bearings 
to assist in locating it. The spot was not buoyed a> va* done
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in the case of the "Kitty 1),'' 11 Times L.IL 11)1. Perhaps it 
was not practicable to do so in this case. But that is not shewn : 
and. since the failure to buoy the spot precludes all possibility 
of subsequently ascertaining it. the necessity for absolute neeu- 
rac\ and precision in making the test to determine the distance 
by running in to the shore was all the greater.

Wlaui confronted with the difficulty that the point of seizure, 
as marked by him, is over d* > miles from the shore. Captain 
Halgreen endeavoured to meet it by stating that the ' Newing
ton.” when the “Thelma" was sighted, in order to come up with 
her, had run in towards the shore about three-quurters of a mile. 
He evidently forgot that both he and officer Led well had already 
said that, when sighted, the “Thelma" was only half a mile ojf 
tin ‘ .\nrimjton's" starboard hair, and that she had not moved 
while the “ Newington" was bearing down on her. The course 
of the " Newington” until the “Thelma " was sighted had been 
alxmt parallel to the shore-line. This discrepancy rather shakes 
one's faith either in the reliability of Captain Halgreen's esti
mates of distances, on which so much depends in this case, or 
in his trust worthiness as a witness. Then, again, in the par
ticulars delivered on behalf of the Crown the point of seizure is 
stated to have been “about 2* | miles off shore from the mouth 
of tin1 Nattinat River and about seven miles in shore from the 
Swift Shore light ship.” The point of seizure, as marked by 
officer 1.i‘dwell on the chart, is 4* •_> miles from the mouth of the 
Nattinat. At the trial Led well thought the Swift Shore light 
ship was about seven miles from the shore, lie said he had often 
measured it. It is shewn by the chart, however, to be S* •_» miles 
from the shore. Yet the Crown case largely depends on the 
testimony of these witnesses as to distances measured by the
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eye.
According to the log of the captain of the "Newington." after 

she came up to the “Thelma" both boats lay to for dl minutes 
110.55 to 11.20) before the “ Newington" started to tow the 
"Thelma" in towards the shore. During the first part of this 
period the net or seine of the "Thelma" was at least partly out 
and the current would affect the boat more on that account. 
The oral testimony also establishes that the boats lay to for 
alunit do minutes while the crew of the “Newington" were

ta it
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making preparations for the towing. Captain Halgroen ik>« 
this period W> minutes or possibly 11 minutes. While t! tide 
was slack at this time, according to the evidence of • iptain 
Churchill (which is uncontradicted), there was a current it tin- 
place of seizure of which the general tendency was tow i- the 
shore, and Captain Carlson says that about the linn -i tin- 
seizure the wind was also blowing towards the shore, though nut 
strongly or steadily. This evidence is also uncontr.idiehil. 
although both officer Ledwell ami Cuptain Halgreen wen called 
in rebuttal. The “Thelma" was drifting shorewanl du ug all 
this time. The defendants claim that there should be an allow
ance of three-quarters of a mile for this drifting. In tin dcula- 
tions of the Crown no allowance whatever is made for it I poti 
the whole evidence I should be disposed to think that an allow
ance for drifting, during this dl minutes, of onc-third «■: a mile 
would not be excessive.

The “Newington" started in towards the shore with her 
tow-line slack. She tightened it and ran. the defendant-' wit
nesses say. for a few minutes, ami then stopped to adm-t tIn
line—all this before the real start for the shore was ma«l« 
before the 1(1 minutes run in at full speed of which tin Crown 
witnesses speak, had begun, and, of course, also before tin patent 
log had been put out. The defendants’ witnesses estimait- the 
distance covered during this preparatory movement various!) 
Captain Carlson at several hundred yards, Torrisdal it one- 
quarter of a mile, and Tideman at from I,.KM) to 2,000 fe< i Tin- 
two latter witnesses probably include in their estimate the dis
tance covered after the second or true start for the >1 n was 
made ami before the patent log was thrown out. Tin Crown 
witnesses do not dispute that the “Newington" stopped i adjust 
the tow-line, but they maintain that no appreciable ! 'Mtlwav 
was made as a result of the first start. On the whole • vidcinr 
the Crown cannot, I think, complain of an allowance I--mg math 
for the distance covered in this way of about 120 .'.ml- -:ç 
one-fifteenth or Otiti of a mile. Indeed, that is prok-iMv con
siderably under-estimating it.

After the tow-line had been adjusted, the “Newingt uiailv 
her real start for the run towards shore. The Crown - .loiiee i-
tliat. after this second start, she ran in towards short mler full
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s|M‘fi! .r lb minutes and tlien stopped. There is some question, 
however, whether the Mi minutes was not counted from the 
moment when the patent log was thrown into the water, which 
wits not until the vessel was xvell under way. It is noteworthy 
that on this crucial point as to the length of time occupied in the 
full speed run in. on which tin* oral evidence is conflicting, the 
wheel house log of tin- “Newington" is unreliable. The original 
entr> is not produced. In explanation Captain Halgrcen says 
lliut i' was wet ami soiled. What is produced purports to lx- a 
copy »f tin- log made by the captain from notes, he says at a later 
hour on the day of tin- seizure. It shews that tin- towing in 
iM-e.-m it II.2b ami ended at II.,". The original entry made 
by tli mail in the wheel-house was 11,39. The captain, in his 
(•villein says that he did not write the notes himself because 
hr was out on the bridge, that the man in tin- wheel-house made 
h mistake in putting down 11.39 instead of 11.1*2. which In- (the 
captain i told him to enter. It is a little diilicult to understand 
how such a mistake could be made. The captain adds that he 
hiinsel; afterwards corrected the entry by putting the 4*2 below 
the >'i lb- also states that the figures "ll.2ti." as tln-v now 
appear n the log. were written “11.39": “This is a little mis
take In-r • I think that is 30. It should be '20. though." This 
«-villein v requires no comment. Asked by counsel for the Crown 
as to tin- rate of s|>eed maintained during tin- run in at full speed, 
fishery officer Ledwcll says “about 8 miles an hour, / fjne/t#,” 
ami Captain Halgrecn, “Well, 1 should judge about 8 miles an 
hour. Vssistnnt-engineer Morrison, in ansxver to a question by 
mulls, for the Crown. “Well, give us a minimum?" says: 
‘ Well. | should say she ought to make 8 knots on that run." 
According to the evidence of Inspector Ledwcll, during a run 
‘•lithe following day. while toxving the “Thelma" to Victoria, 
they mad*- a test to determine the rate of speed which the “Ncw- 
itimnii would make with the “Thelma" in tow. But the head 
nl steam luring the test is not given nor is there any evidence 
that th. •militions of tide, wind and current were the same. 
* aplani Halgrcen bases his estimate of the speed, xvliilc towing 
tin "Thelma," on his experience in towing scows; Tiilenmn. a 

s-aman :->r twenty-nine years, and Torrisdal, xvlio had been 
svi-nt.. voars fishing, think the “Newington" made 10 miles
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an hour while towing tin* “Thelma." The evidence of W'iIn.ii, 
the chief engineer of the “Newington," who was call"! .i* a 
Crown witness, and gave his statement after making a • an-ml 
scientific estimate, is that, allowing for a slightly redw« • i head 
of steam and for the drag of the tow, the * Newington wn,t 
towards the shore during the full speed run at the rate ».i •• nn],, 
per hour. On all this evidence it would not seem to I i.m'air 
to fix the rate of speed at 8* 2 miles per hour. At !• mill « p.r 
hour the vessel would cover 2.4 miles in Hi minutes ; at s mtlcs 
per hour, 2.133 miles; and at 8*2 miles per hour, 2.2**•. 
McKay, a (Town witness, says, in his direct examinai in : hat 
the towing in of the “Thelma" lasted “about half an hour. a> 
near as 1 can say.” The engine-room log, produced and \ .. , i . i 
for by chief engineer Wilson, who made the entries liinin It n- 
tains this item: “At 11.25 we were running full speed again, 
and at 11.45 half-speed," and the word “Thelma " i* \> r ••• :. 
under the figures 11.25, which Wilson says means w. \,,v 
taken the ‘Thelma’ in tow," as was reported to him In 1 man 
whom he had sent on deck to ascertain that fact, win. I mil- 
cates that lie was aware of the necessity for accurate uni - art
ful observation. He also says that from 11.25 to 11.4ft tin- 
engines were running at full speed. This evidence e given :n 
direct examination by counsel for the Crown. If the <1 • *ngi- 
neer's entry and testimony are reliable and if his estimait ■ ! the 
rate of speed should be taken, the “Newington" tewed n 
“Thelma" three miles in towards the shore before d,, .lump ; 
from full speed to half-speed. It should be observed. Imweur 
that, according to the engine-room log, there was n< ■ ■
31 minutes (10.56 to 11.20), during which, according t" ' ■ 
captain's log and the oral testimony, the “Newington 
beside the “Thelma.” The engine-room log says ' ill «p* 
and to orders 11.05 stopped 11.20.” But the defendant lue a 
right to expect, where so much depends upon it. that " ■ ( r«wn 
ease shall be borne out by the engine-room log as wt li ■ ’ 'k 
captain’s log, and shall not rest merely upon unrecorded tint '- 
of witnesses' recollection of events and periods of time w 11 
there is a conflict of evidence. Both logs are in the >'• ' •
liable. One of them confirms the defendant's version "I tk 
time occupied in the run in. Captain Carlson, of tin H" ’
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<iv- his I Mint was towtxl in towards shore for 20 minutes; and 
In- adds that In* said so to fishery officer Ledwell at the time. 
|;arli« r in his evidence lie had stated that the “Newington" had 
slack'-ued speed, after 15 minutes, and, at 17 minutes, was running 
at liali-speed. Peter Tideman. cook on the "Thelma.” says that 
In kept watch during tin* run in by the clock in the pilot-house; 
that they went at full speed for Hi minutes and then at slackened 
spc«*d for between five and six minutes, at the expiration of which 
they could see the shore, and he adds that the Hi minutes at full 
»piii| •-lapsed after the patent log was thrown out. The log was 
not thrown out, he says, until four or five minutes after the 
"Newington” had started, when she was from 1.500 to 2.000 
feet from her starting point. Torrisdal, a seaman, corrolsmiting 
Captain Carlson, says that when the " Newington ” stopped 
lowing the "Thelma” in towards the shore, Captain Carlson re
marked to Inspector Ledwell, who was standing beside him.

We have l>een towing 20 minutes now." Cpon all this evidence 
il k I think, not possible to say that the time occupied in towing 
the Thelma” in to shore at full speed was established with the 
precision and accuracy requisite in penal proceedings at the 
Hi minutes claimed by the Crown. There is the further uncer
tainty whether the Hi minutes, if accepted, should be computed 
from the moment when tin* “Newington” started shore wards 
tin M-cond time, or from the time when the patent log was thrown 
ovi-rlNiard. The Crown certainly cannot complain if the distance 
covered under full speed is calculated on the basis of a Hi minutes' 
run at H1 _> miles per hour 2.2titi miles. Making a deduction 
for loss in getting up s|M*cd, and no addition for the interval 
which elapsed lietween the start and the throwing out of the 
patent log, if the Hi minutes should be computed from the latter 
moment, it would seem that the distance covered in the full 
»pc*d run may l>e fairly fixed at 2 15 miles.

It is also reasonably clear that, after the run in at full s|w*ed, 
whether it occupied Hi minutes, as sworn by Carlson ami stated 
by Ledwell and Halgrecn, or 20 minutes, as shewn by the engi
neer's log, the "Newington” continued to move towards the 
shore for several minutes at slower s|x*ed. If she ran in for from 
'our to six minutes at half speed, as Tideman says, she would 
mv,,r in that time about one-third of a mile. He says she went
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“about dost* to half a mile.” Officer I,<-dwell says th. alter 
running under full speed for the 16 minutes, the “New gtun" 
stopped and the lend was then east. McKay, the man ast 
the lead, called hv the Crown, says he east it four tiin. Mure 
he got bottom, and that on the fourth cast he got it at 1 ' ’.u limns. 
Of course, the vessel was moving in towards shore wh tliw 
soundings were being taken, though at a reduced rat* »|nn|. 
Vp to the time of the soundings McKay says sin- had l-« L'"ing 
at full speed. Captain Halgreen says that in slowing d. u in.n, 
“full speed” to “stop,” tin- vess<-l would cover a cpiai • r of a 
mile. McKay, who east the lead, says that when i.* t*m i:, 
fathoms on the fourth sounding the "Newington" hail d 
Ledwell says that after the soundings were taken, th* Niwing. 
ton" again started to go ahead, and that he then t«•»•. • rap.
tain to stop, because he thought it dangerous to take the u-lmii ' 
any further towards shore. This was clearly after the It minuit 
had elapsed. Ledwell and Tideman both say so. an optain
Halgreen also says the lead was east after the 16 mu had 
expired. Taking into account what McKay says a- *< -tu four 
soundings made after the full speed run had been -inphteil 
and while the vessel was proceeding under slow *•}-. wlmi 
(’aptain ( ’arlson says on the saint* point, and what ofh< * Lviludi 
says as to the start to go ahead towards the shore after t! miiiihI- 
ings had been made, a movement which continuel, mtil : 
called out to go in no further, I would be disposed to make an 
allowance of one-quarter of a mile for the distance ti .ou mi 
at reduced speed after the 16 minutes, or whatever Ioi.l- period 
the full speed run occupied, had expired.

How far was the “Newington” from shore when, i .ilinin 
to officer Ledwell's order, she ceased towing the "T'limi" in 
and turned east? This point was not buoyed am «• itik- 
b(*arings w<*re taken to fix it. Nor was the distaii" aeasuml 
accurately, as might have been done by sending a -mall bet 
in to the shore. No reason is given why these me: ires win 
not taken. No suggestion is made that it was not utiiaMf 
to have thus ascertained with certainty and précisa .it what 
distance from the shore the towing in of the “Theln iv#miI. 
On this very important point the Crown case dep. : - miry 
measurements made in a fog by Captains Ledwell am Halgnni.
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assist ant-engineer Morrison and sailors Ixriuiiivr and McKay, CAN
who all agree (mirabile (lictu) in stating that the distance was s. c.
"about a quarter of a mile” modifying that statement, how- 1914 
ever, by such expressions as “as nearly as 1 can judge." Tide- < Xrlson 
man says that at the end of the full speed run he could “see 'jHF.
the high land” on the shore. Kraemer, a Crown witness, says ----
that when the “Newington" "stopped." when they "read the 'ni,in 1 
lug. the two miles" they "eould just make out the shore line”; 
and In* adds that they eould only see a quarter of a mile that 
day. Now, the evidence of other Crown witnesses is that they 
could see half a mile. They saw the “Thelma" at that dis
tante. Captain Halgreen says he eould see three-quarters of 
a mile ahead. This evidence easts grave douht on the reliability 
of tin* estimate of a quarter of a mile as the distance from the 
shore made by “optic observation," to quote officer Ledwell.
Captain Halgreen says that, after running in. the “Newington” 
turned along the coast at 11.42 and ran easterly for 12 minutes, 
during which, he maintains, she covered only one-quarter of 
a mile! His story is that the “ Newington” turned east immedi
ately upon the expiry of the lb minutes. He excludes from 
consideration tin* four or five minutes that Tidcinan and Carlson 
say the course shoreward continued at slow speed, lie ignores, 
if he does not contradict. 1am 1 well's statement that, after taking 
the soundings, they again started towards the shore and turned 
cast only when he, Ledwell, called out an order not to go further 
in The log shews that the “Newington" stopped abreast of 
Tsusiat Village at 11.54. Twelve minutes- from 11.42. when 
the Hi minutes expired, to 11.54—are, therefore, to be accounted 
for as well as the admitted registration of 2>4 miles on the patent 
log when it was taken in, the captain says abreast of Tsusiat 
Village. He maintains that during that 12 minutes his boat 
made this quarter of a mile at a speed of 114 miles an hour, 
and suggests that the additional quarter of a mile shewn by 
the patent log was registered during this eastward run. although 
his own evidence shews that the patent log will probably not 
nyixUr when the speed is under 2*2 miles an hour. In explana
tion of thus moving along the coast only at the rate of I *4 miles 
per hour Captain Halgreen says: “This quarter of a mile run 
1 was) while the ship was from full speed' to ‘stop.’ You
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can't stop a ship dead like a waggon.” That is quite iiinm- 
sistent with officer LedweU’s evidence, confirmed by Tidenmn. 
and it scarcely accords with Kraemer's evidence. The lour 
soundings were taken after the “stop” order was given .and 
while the speed was lessening. Captain Halgreen himself >ay% 
that it was after the taking <if tliese soundings that he turned 
the ‘Newington” east. To take these soundings must have 
mpiired several minutes—no doubt the four or five minutes to 
which Tide-man deposes—the three or four minutes of which 
Carlson speaks—during which the vessel made- headway towards 
tin* shore. Then there was tin- third start of which Led well 
tells. All this occupied part of the 12 minutes period from 
11.42 to 11.54—probably nearly half of it—leaving about >ev«-n 
minutes for tin* quarter of a mile run down the shore to Tsusiut. 
Much the greater part, if not the whole, of the last quarter of 
a mile of the 2*4 miles shewn by tin- patent log when n wits 
taken in would appear to have been recorded before the "New
ington” turned eastward.

Speaking of the position of the “Newington” when, after 
going this quarter of a mile, sin- had reached a point abreast 
of the village of Tsusiat, Captain Halgreen says: “That i- tin 
nearest we got to the coast . . . just about a quarter of
a mile, I should judge, from shore.” How much farther out 
had tin* “Newington” been when she turned east? Pressed by 
Crown counsel, on re-examination, Captain Halgreen says they 
were as close to the short* at the beginning of the quarter-mile 
run to tin- east as they were at the end of it. He thus seeks to 
avoid the effect of the statement that “the nearest point we 
got to the coast” was at the end of that quarter of a mile < np- 
tain Carlson estimates the distance from the shore when the 
towing in ceased at one-third of a mile. He says the shore line 
was \ “ * only for a half mile, but the woods up high on the 
mountain in the rear could be seen a mile off. Torrisdul and 
Tideman say that when the “Newington” stopped Ini shore- 
ward course they were still three-quarters of a mile from tin- 
shore. Tideman had seen the high land at tin* end of i he full 
speed run. It was at the end of the run of four or five minutes 
at reduced speed that these witnesses say tin* shore was still 
three-quarters of a mile off. It was then that the captain said

8
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tin \ were dose enough in. It was thru they turned down tin* 
coast to the rust. On all this evidence it can scarcely 1m* said 
to have been satisfactorily established that the “Thelma" was 
towed on a course at right angles to the coast to within a quarter 
of :i mile from the shore. On the story of Kraemer that they 
could just make out the shore line, taken with Captain Hal- 
greeii's statement that they could see three-quarters of a mile 
and the statement of Halgreen and Led well that they saw the 
"Thelma " when half a mile away, and on Captain Halgreen’s 
admission that they were nearest the shore after making the 
quarter of a mile easterly run. the defendants would seem to 
Ih■ entitled to claim that half a mile, or. at all events, the one- 
third of a mile which Captain Carlson estimates, should be fixed 
as the distance from the “Newington" to the shore when the 
run in at right angles to the coast ended. But for the purpost 
of estimating the distance of the “Thelma" from the shore at 
the time of seizure, I place this distance at the quarter of a mile 
claimed by the Crown.

To sum up the result of all the evidence in a manner of which, 
I think, the Crown cannot reasonably complain, we have, as 
the outcome of the time and spewt test, the following:

Miles.
Drilling allowance while boats lay to for 31 inimités .333
Preliminary movement adjusting the towing line, etc. (Nki
Full sjievd run—16 minutes at 81 ^ miles |ier hour. lî.'JtM». less allowance

for loss in getting up speed 2 150
Itiui at slow speed during soundings, ete. 250
Distance from shore at stop. .250

Distance from shore of point of seizure 3 01V

CAN.
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1914
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The Hi mi.

Indeed, the defendant may have reason to complain that 
none of these allowances is made on a sufficiently liberal scale. 
For instance, he may well claim that the distance from the shore 
when the “Newington” turned east should be placed at one- 
third of a mile at least ; that engineer Wilson's estimate of the 
rate of speed during the tow should be taken; and that the 
allowance for distance covered in preliminary movements before 
the hi minutes’ run began should have been at least one-eighth 
of a mile instead of one-fifteenth.

The learned trial Judge did not base his judgment on the
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eonelusive the record of the patent log. He could “see n.. • vi- 
dence to offset it.” As already stated, the patent log \\. put

( 'ablkon out only after the “Newington” had made her second -tart

The Kino. towards the shore. The allowances for drifting during the 31
minutes that the vessels lay to and for the distance com I as 
a result of the first start and during the adjusting mov< <nt* 
must, of course, be made in considering the result of the patent 
log records as in the ease of the time and speed test. | . |„.N.
must be added something for the distance covered frtn tin- 
moment of the .second start until the log was thrown over, 
frown counsel speaks of this as “a short distance on": < •tain 
Halgreen as an interval which “might have been the titm- of 
45 seconds”; Torrisdal “about a quarter of a mile"; and l'i<Io
nian four or five minutes—1,500 to 2,000 feet. (The* two 
latter witnesses may be including the distance covered tin
result of the first start.) Tidcman. however, adds: “Tl did 
not throw out the log until after we got a good speed."

The learned trial .Judge says that h<‘ does not disereu ; tin 
evidence of the defence witnesses as untruthful, but ih-n* it 
unsatisfactory because they had not the necessary skill ;md 
information to give reliable testimony. The latter part <d that 
observation is scarcely applicable on this point. Then < aptain 
Halgreen says: “You cannot count on the patent log regi-t.ring 
when the speed is under 2* 2 to 3 miles an hour. . At
four miles it will register true, but under three miles 1 would 
not be very positive of it." Kraeiner, tin* man in chargi of tin 
patent log. says that “when the vessel is going under Me or 
six inil<‘s. you cannot say it is registering accurately." 1 f lug 
evidently cannot be relied upon to register fairly eitlm while 
the vessel is getting up speed in starting or while it i> wing 
down in stopping. It would seem to In* proper, there - to 
make an allowance, either for distance covered during tin terval 
between the second start and the moment when tin -u was 
cast over, or for distance covered before a registering speed was 
obtained, or partly for one and partly for the other: and imi
tent h of a mile would seem to be reasonable.

The Crown evidence is that at the end of the Hi minutes’ 
full-speed run the patent log registered two miles. Tin uraey
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of this registration is challenged. The line of the log appears to CAN
have been long enough to bring the fan or rotator at times under s. c.
the “Thehua" and at times alongside her. There is evidence 1814 
that this would make the registration slower. Hut I shall assume Cari son
that, while the vessel was running at full speed, the log recorded ... r;. I m: Kino.
accurately. When it was taken in it registered 2*4 miles. Cap- ——
tain Halgreen says that this was after he had run one-<ptarter 1
of a mile along the coast, but he also says that to run that quarter 
of a mile took twelve minutes—that is, at the rate of 111 miles 
an hour, and at that s|>eod, according to his own evidence and 
that of Kraemar, the log cannot In* relied on and probably would 
not register at all. Kraemer says that the reading of 2*4 miles 
was “very shortly after the reading at two miles." Captain 
< arlson says that only ten seconds elapsed between the announee- 
nieiit of the reading of two miles and that of 2*4 miles. Kraemer 
says that the log was taken in after the “ Newington " turned 
east. but he does not say that it was when she had stopped op|K>- 
site Tsusiat. Upon all the evidence there is not the slightest 
douht that, after the order to slow down or stop had liven given 
at the expiration of the Iti minutes, when the log was read and 
sin will two miles, the “ Newington " continued to move shore
ward slowing down. During this time the soundings were taken.
During at least part of it the log was recording. This fact goes 
far to substantiate the defendant's claim that an addition must 
In- made to the distance covered during the Hi minutes and 
recorded on the patent log at 2 miles, for the further run in at 
slow spei*d. The same allowance should be made as in the 
previous test, viz., one-quarter of a mile. On the patent log 
test, therefore, we have the following result :

All"X'alive for ‘M minutes drifting
I’n I military movement
Wlulc log not in water, or not registering

Miles.

086

hog record during full 8|ieed run
Him m at slow n|>eed during bounding and start after before Indwell

100 
2 tZIO

railed far enough in 
Distance from shore at stop, or turn

250
250

In regard to these allowances, the defendant, as already 
pointed out, may well claim that some of them are not made 
on a sufficiently liberal scale.
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Brodeur, J. 
(dlieenting)
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I do not wish to in* understood ns expressing the opinion 
that the evidence clearly establishes that the “ThelmaM wh- n 
seized was outside the tliree-mile limit. That is not pro\vd.

the balance of probability seems to be in favour of 
that view. On the other hand, 1 think it is satisfactorily demon
strated that the evidence does not establish that the “Thelma 
was clearly within the three-mile limit when seized, certainly 
that it fails to do so with that precision and conclusiveness winch 
are properly demanded in a penal proceeding such as this. I, 
may be said that the various allowances which I suggest arc 
mere guesses. As to the quantum of each allowance that k 
no doubt, the case. But that some such allowances should I»,, 
made seems to he quite clear, and the Crown has left matters 
in such uncertainty that I do not think it possible to say that 
those which I suggest are excessive. For these reasons, I think, 
judgment of condemnation should not have been pronounced 
1 would allow this appeal with costs in this Court and in the 
British C Court of Appeal, and would direct the entn
of judgment dismissing the action with costs.

Brodeur, J. (dissenting): This is an appeal from a judg. 
ment of the Court of Appeal for British Columbia confirming 
the decision of the trial Judge.

The questions at issue are questions of fact on which we haw 
the unanimous findings of the Courts below.

The contention of the respondent is that the appellant, who 
is a United States citizen, was fishing, contrary to law, within tin 
three-mile limit of Vancouver Island.

The appellant claims that his vessel was outside of territorial 
waters. The evidence shews that, in order to ascertain which 
of those claims were right, the Canadian Government v.-d 
towed the fishing launch straight to a point as close to the nearest 
shore as it could safely get, and measured the distance In a 
patent log. The evidence is somewhat conflicting as to what 
then occurred. The learned trial Judge's finding was that tin 
“Thelma," the seized vessel, was within the three-mile limit at 
the time she was apprehended.

That finding having been concurred in unanimously In tin 
Court of Appeal, I feel that, relying on the constant jurisprudence

95
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of thin Court, those decisions of two Courts below on a question 
of fact should not he disturbed.

.4 />/>#«/ allowed with costs.
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GARDNER v. EATON.
Manitoba King's Hatch, before the Hrferee. April 13, 1011.

1 Writ and process ($ II A 16)- Service ovt ok the ji risumtion AS
SETS W ITHIX THE JCRIHDienoN KlXd's BENCH A<T (Man. I Hi l l: JIM 

Service out of the jurisdiction of a statement of claim should not In- 
allowed, under rule 291 of the King’s Bench Act Man i upon a mere affi
davit by the plaint iff stating that the defendant has assets in Manitoba 
of the value of at least $200 which may be rendered liable to the judg
ment in case the plaintiff should recover judgment in the action, with
out shewing what the assets are. because the rule requires that the pos
session of such assets must be shewn to the satisfaction of the Court or 
Judge, and this implies that the Court or Judge should have some in
formation furnished from which to In- so satisfied.

MAN.

K. R
1914

Motion by the plaintiff for an order allowing service out of the 
jurisdiction of a statement of claim in an action upon promissory 
notes signed by the defendant and made payable in British Co
lumbia, where the defendant resides.

The motion was refused.

stHti-mcnt

./, L. McManus, for plaintiff.

Patterson. Referee : The plaintiff filed affidavit* in -upport 
of the ":ation making a prima facit case of liabilit\ on the
part of the defendant upon the notes, but, in support of his 
application to In- allowed to serve the statement of claim on the 
defendant out of the jurisdietion under rule 21H of the Kings 
Bench Act. R.S.M. 11)13, ch. 4ti, the plaintiff's affidavit mereh 

said:—
The defendant has assets in Manitoba of the value of $'200 at least, 

which may be rendered liable to the judgment in case the plaintilT should 
recover judgment in this action.

The rule, however, requires that this must be made to appear 
to the satisfaction of the Court or a Judge before such an order 
should lie made, and no information has lieen furnished to me as 
to what the assets are to which the plaintiff refers from which
1 might lie able to decide for myself whether the defendant really 
ha* any such assets, or what their value may be, and I do not 
think 1 should lie satisfied on these points without such informa
tion.

1 therefore think that the application must lie refused.

I'jiMi'M-in

Motion refused.

4
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ALTA. SCHEUERMAN v. SCHEUERMAN.
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Alberta Supreme Court, Scott, ,/., July 17, 11*14.

1. Exkmftions ($ I A—1)—Ahkionmbnt to evade -Effect -Riuht To
COVER HACK.

Where a debtor owning property <‘xempt by law from execution 
signs such property to a third party merely for the purpose of del 
iug his creditors and solely without consideration, although il n 
appear that the debtor’s intention was to do an act which would > 
violation of the law, yet since his act could not have the effect of 1 
feating or delaying his creditors, he is not by such assignment depn 1 
of the right to recover back the property from the assignee who 
given no consideration for it.

\S y men v. Hughes, L.R. 9 Eq. 47(i. and Mulligan v. Hubbard..» Man. 1 l! 
225, referred to as supporting the principle on basis not so strong: 1/. 
del v. Tinkix, 0 O.R. 025. distinguished.]

2. Fraudulent conveyances (§ 11 A—8)—Voluntary transfer of kxi vn
PROPERTY—To EVADE AN EXECUTION IOfFECT.

A voluntary conveyance of property made by a debtor for the purp 
of evading an execution although made with fraudulent intent has n 
the effect of defeating, defrauding, or delaying creditors where - 1 
conveyance merely covers property already exempt by law l'i m 
execution.

Statement Action by a husband against his wife, registered owner of 
certain lands in Edmonton, for a declaration that she held the lands 
in trust for the plaintiff and for an injunction restraining the de
fendant from receiving the unpaid portion of purchase money on 
a sale of such lands already effected by her. The action involves 
the right of a debtor owning property exempt by law to voluntari
ly assign it for the purpose of evading an execution.

Judgment was given for the plaintiff.

Short, Cross, liitjgar, Sherri/ ct* Field, solicitors for plain! iff.
Fnierj/. Xetrell, Ford, Holton <V Mount, solicitors for defen

dant.

Scott, J.:- The plaintiff claims that the defendant, who is 
his wife, was the registered owner of certain lands in Edmonton, 
that they were held by her in trust for him and that, in breach of 
the trust, she sold them to one Bueholz for $3,500 of which 'lie 
had received $2,000, the balance of $1,500 and interest being ill 
unpaid. He claims (1st) a declaration that she held the land in 
trust for him. (2nd) judgment against her for $2,000 and inter* >1, 
(3rd) an order vesting the lands in him, and (4th) an injune n 
restraining her from receiving the balance of the purchase moi 
and interest.
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The defendant, besides tienying tin* trust, the breach thereof 
and the receipt of any of the purchase money, sets up the Statute 
of Frauds as a bar.

The plaintiff entered for a homestead near Bruderheini in 1900 
and resided thereon with his wife and family until 1905, when they 
removed to Kdmonton. Upon coming here he purchased the 
lands in question for $700 and erected thereon a house at a cost of 
SiiiMl. the conveyance of the property Ix-ing taken by him in the 
name of the defendant.

While residing on his homestead he purchased some land from 
tin Canadian Pacific Railway Company, and he also, about that 
time, purchased jointly with the defendant's father and brother 
a threshing outfit from the J. I. Case Company for $2.700, and 
gave a mortgage on his homestead to secure the payment thereof. 
H« was unable to pay his indebtedness to that company and he 
transferred the railway lands to the defendant for the purpose, 
as he admits, of protecting them from that company. He also 
admits that it was for that purpose that he caused the transfer 
of the Kdmonton lands to be made by his vendor to her.

Plaintiff sold the railway lands in 1007 for $1,200. which lie 
deposited in a bank for the defendant's credit. Shortly before 
coming to Kdmonton lie sold his cattle for $1,200. He states 
tint he applied the proceeds of the sale of the cattle in payment 
of the Kdmonton lands and the house thereon. The defendant 
denies that they were so applied and also states that the cattle 
wm- her property. I hold, upon the evidence, that the proceeds 
were so applied and that the cattle were his propertx . Plaintiff's 
homestead was sold by the Case Company under its mortgage 
and its claim has been satisfied. It is also shewn that he is not 
otherwise indebted.

Plaintiff lived with the defendant and his family upon the 
lands in question until February. 1912, when, as the result of a 
quarrel between them, she drove him from the house and he went 
to visit some relatives in the State of Washington. Upon his re
turn some months later he found that she had sold the property 
and had disappeared. He afterwards learned that she had gone 
to Portland, Oregon. He followed her there and demanded a 
transfer of the property which she refused to give. She admits 
tli:i> she sold it for $3.500 and had received $2,000 on account of 
the purchase money.

ALTA.

s. r.
1914
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Tin* plaintiff and the defendant both state that the tran-lVr 
of the Edmonton lands was made to the latter for the purpn • (,f 
protecting them against the Case Co.'s claim and, such being tin* 
case, it cannot be presumed that it was made to her by way ut :nl- 
vaneement. It therefore follows that the transfer to her en ,itcd 
a resulting trust in favor of the plaintiff. Sec. 8 of the Statut, of 
Frauds provides that such a trust is not within the statute, l in 
statute is therefore not a bar to the plaintiff’s right to mover. 
It is true the plaintiff states that the defendant at some tin . it 
does not clearly appear when, promised to reconvey the property 
to him but I cannot find upon the evidence that there was a did 
agreement between them to that effect at the time the property 
was transferred to her.

I come now to the question whether, in view of the admitted 
intent of the plaintiff in causing the Edmonton property to be 

conveyed to the defendant, this Court should assist him in recov
ering it or the proceeds arising from its sale. That the plaintiff's 
intent was fraudulent clearly appears. It is apparent, however, 
that it •was unnecessary for him to take that course at that time 
in order to protect the lands in question from the Case Company 
or other creditors. The lands were purchased with the proceeds 
of the sale of property which was exempt from seizure or sale 
execution and the lands, being on by the plaintiff and bis 
family and under the value of $1,500, were also exempt from such 
seizure or sale. It follows, therefore, that, notwithstanding the 
intent of the plaintiff, the effect of the transfer was not sindi as 
to defeat, defraud or delay his creditors.

In Symcs v. //iiflhes, L.R. I) Eq. 470, the Master of the 1 !• dis in 
his judgment says :—

Where the purpose for which the assignment was given is not .i ried 
into execution and nothing is done under it, the mere intention to Hi I tui 
illegal object when the assignment was executed does not deprive the as
signor of his right to recover the property from the assignee who h i- -iven 
no consideration for it.

This doctrine is quoted with approval by Lord Coleridge in 
Taylor v. Rowers, 1 Q.B.D. at 21 Mi, and by Taylor, ( in M "llnjan 
v. Hubbard, 5 Man. L.R. 225, but in Mandel v. Tinkis. •» (ML 
625, Boyd, expresses the view that it is too broad in h- terms. 
He says at p. 6211:

1
2
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If it is incant that the illegal purpose is not earried out unless it is 
proved that some creditor has actually been defeated or delayed, this is 
imposing an unsatisfactory test because the act and conduct of the grantor 
arc not affected by the subsequent course of third parties. So far as he is 
concerned the illegal purpose is complete, he has violated the law and 
should not be allowed to resort to the law for protection.

This plaintiff is in a hotter position than those seeking relief 
in the cases I have referred to in that, although his intention was 
to do an act which would be a violation of the law, his act had not 
that effect, as it could not defeat or delay his creditors.

I hold that the plaintiff is entitled to a declaration that the 
defendant held the lands in question in trust for him, and to an 
order vesting them in him subject to th claim of Bucholz, the 
purchaser, under his agreement to pure use. The plaintiff is 
also entitled to an injunction restraining the defendant from re
ceiving the balance of the purchase money and to judgment 
against her for $2,200 with costs of suit.

Judymnit for plaintiff.

LIGHTNING CREEK v. HOPP.

British Columbia Court of Appeal, Macdonald. C.J.A., Irving, (lalliher, and 
Me Phillips, JJ.A. April 14. 1014.

1. WATEBS (I II J—162)—G BANT OF PLACER MINING CLAIM — WATER
BIGINS.

In construing special privileges, under private statutes and grants 
from the Crown, the rule is. that nothing passes except what is in
cluded by necessary and unavoidable construction of the terms used, 
and a placer mining lease, silent as to the right to the water necessary 
to work the lease, does not carry with it such right. ( Per Irving. 
J.A.).

[B.C. Consolidated Statutes, 1888, eh. 82, referred to.]
2 Statutes ( # I ti—75)—Local or special legislation—Strict or lib

eral CONSTRUCTION.
The requirement of sec. 10 of the Placer Mining Act, 1866. that 

every extension of a grant of water for mining grounds leased must, he 
recorded in the Record of Water Grants, imports, when read with sec. 
14. that no such extension can Ik- effected except by express words. 
I Per Irving, J.A. ).

3. Pleading ( 11 J—71)—Pleading laws—Acts.
The provision in favour of free miners, embraced in sec. 53 of the 

It.C. Mineral Act 1806, ch. 34. exempting such class from suffering 
from any acts of omission or commission or delays on the part of any 
Government official, must Is- specially pleaded before evidence in re
spect thereto can tie received. ( Per Irving. J.A.).

ALTA.

S. C. 
1914
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Macdonald.
C.J.A.

Appeal from the judgment of Hunter, C.J.B.C., of On .|»«>r 
16, 1913, dismissing the plaintiff's action for an injuncti i to 
restrain the defendants from interfering with the enjoynn » ..f 
a certain water right for 1.000 inches of water to be dix ited 
from Lightning Creek in Cariboo District, B.C.. alleged ;i »p. 
purtenant to a placer mining lease.

The appeal was dismissed, McPhillii’s, J.A., dissenting

W. J. Taylor, K.C., for the appellant.
Maclean, K.C., for the respondent.

Macdonald, C.J.A.. concurred in dismissing the app«

Irving, J.A. :—We are dealing with the question of tin ght 
to water claimed by both parties under the Placer Mining Vts.

The plaintiffs are the holders of a least» which was aeqiiml 
by their pmlceessors in *890. and which has been renewed from 
time to time, and they were also at one time the holders of a 
grant of water issued in April, 1897. This grant on its fa« • was 
to continue in force for five years.

The defendant claims the water in priority to the plaintiffs, 
by virtue of a water grant obtained by him subsequent t<> the 
water grant of 1897.

In 1912, the plaintiffs brought this action for an injunction 
to restrain the defendant from interfering with the plaintiffs' 
lease and water record, and for damages for the unlawful ap
propriation of the water. There is no suggestion of trespass on 
the lands included in the lease, the case turns on the right to 
the water. The learned Chief Justice of British Columh be
fore whom the trial was had, dismissed the plaintiffs’ acti"H on 
the ground that the plaintiffs had not made out their cas

There are certain things which are not disputed, nam- !y
(a) That the plaintiffs obtained a five years’ lease in 1890. 

and that it has been renewed in 1895 and 1900, and again in 
1905, on the last occasion for twenty y cam. The regularity of 
the renewal of 1900 is questioned by the defendants, but assum
ing that all renewals were regular, or if the renewal of I960 is 
irregular, that such irregularity has been cured by the renewal 
of 1905, the lease is alive and will remain in force until 1925.
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(b) That th<‘ only express grant of water ever held by the 
plaintiffs was obtained in April, 1897, and that on its face was 
limited to five years, that is to say. that unless kept alive by 
virtue of its being “appurtenant” to the lease, or resuseitated 
by virtue of a statutory provision to be hereafter mentioned, it 
expired on April 27, 1902, the end of the five years’ term.

The plaintiffs’ lease (p. 91), is dated Oetober 3. 1890, ami 
recites (what has led to the praetice of granting leases, viz.), 
that there was a large extent of abandoned mining ground at 
Lightning (’reek, and that sueh ground could not be worked ef
fectually (that is to say, with advantage) without a very large 
expenditure of money. This means in effect that if the ground 
were to he taken up in small areas of 100 feet, in the usual way, 
nothing could be done, therefore it was desirable that the lessee 
should be permitted to take up the larger area which the part 
of tin Mining Act dealing with leases contemplates being granted 
in such eases.

It then proceeds to grant them the parcel therein described, 
and represented on a roughly drawn map a rectangular area 
half a mile long by 500 feet wide, some 30 acres, spi lining 
Lightning Creek and embracing a portion of ground below the 
turn of that creek to the south—no doubt the staking was in
tended to include the old river bed of Lightning Creek. A 
likely looking piece of ground, particularly that part to the 
west if the Elbow.

"lie Mineral Act set out in the Consolidated Statutes of 1888, 
eh. 82. was then in force. That Act dealt with both placer min
ing and mineral claims; the first attempt to separate the two 
classes nf claims was made in 1889 (eh. lfi) ; the work of separa
tion was finally carried out in 1891, when the Mineral Act, eh. 
25, 1891. and the Placer Mining Act, eh. 26, 1891, were passed.

The Act of 1888 was divided into eleven parts, the fourth 
part dealt with the size of claims, i.e., ordinary claims. The 
9th pai t with leases, i.e., leases of land which would not be con
sidered available for being worked by free miners as holders of 
individual claims: sec sec. 137. The 10th part dealt with water 
and water grants (ditches).

In the 9th part, “leases,” no mention is made of water.

643
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In 1890 (eh. 31, sop. 3), an amendment was passed under 
which the plaintiffs’ assignors were able to secure a leas< the 
lands in question, viz., a lease of bench lands adjoinin ' un
worked or abandoned rivers or creeks, an area for hydraulic 
working not exceeding 1G0 acres.

The map shews that this lease falls within this desrn|.tiim, 
and the gold commissioner’s reference to sec. 124 of Plan Mm. 
ing Act, 1891, ch. 2G, confirms this opinion.

Mr. Taylor claims that the lease carried with it the i glit to 
the water necessary to work the lease. If it did, why did the 
lease not say so? The applicants are very much in tin same- 
position as people obtaining a private act. They for tin ir own 
benefit and profit were obtaining special privileges, and the 
rule adopted in construing private statutes and grants from the 
Crown is to hold that nothing passes except what is included 
by necessary and unavoidable construction of the terms used.

Neither the lease nor Part 9, Consol. Stats. 1888, ch. 82, deal
ing with the granting of leases mentions the right to us. water. 
On the other hand Part 10 relates to the acquisition of water. 
The language used in Part 10 indicates that the water is to be 
granted for an ascertained piece of ground already acquired 
by the applicant, and the water, when granted, is to In* re
corded annually. In this Part 10, sec. 139, there occurs the ex
pression so much relied upon by Mr. Taylor that

the water shall lie deemed as appurtenant to the mining claim in respwt 
of which it has been obtained.

One other section of the Act should be referred to sec. fill, 
but that can only refer to a creek claim, for it is only with re
ference to a creek claim that the words “naturally flowing 
through or past’’ could be used.

I think on these grounds that it is clear that th lease in 
itself did not carry the right to water, nor was there any special 
provision in the statute for water grants for use on leased bench 
claims. The draftsman of the Placer Mining Act, 1891. seems 
to have conceived the same opinion, for in that Act appears a 
new enactment in Part 7, dealing with leases—authorizing the 
grant of water for working “leased bench lands adjoining un-
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worked or abandoned rivers or creeks;” such grants were to be B. C. 
fertile same term for which the bench land was leased. c. A.

These different numbers are somewhat confusing, but as I 1°14 
sec no way of simplifying the reference to them, I must there- Lightning 
fore set them out with this explanation. t kkkk

In the Placer Mining Act of 1891, Part 7 deals with leases, How- 
renewals thereof, grants of water for use on leased lands and ining. j.a.

renewals of such grants. The leases, if over five years, are to 
be with the sanction of the Lieutenant-Qovernor-in-council, but 
the water grants are wholly in the discretion of the gold com
missioner.

Part 4 deals with water rights in respect of placer claims or 
placer mines held as real estate. The expression "appurtenant 
to such claim” appears in this part (sec. (15) but that word does 
not appear in connection with the leased lands.

This Part 4 remained unaltered until June 1. 1897, wlu-n the 
Water Clauses Consolidation Act, ch. 45, 1897, came into force, 
notwithstanding that amendments were made as hereinafter 
mentioned to Part 7, dealing with water for use on leased lands.

In 1894 (by ch. .‘$.‘1. sec. 8), sec. 124 of the Placer Mining 
Act. ch. 2<i of 1891 was amended by striking out "bench lands” 
ami extending the operation of the section to
any wining lamb on or ndjoining unworked or almndoned rivers or creek* 
held under lease.

In 1897, by ch. 29, the power to grant water fur leasts under 
this section, and to renew such grants was taken away from the 
gold commissioner on May 8, 1897. Thereafter applications for 
water had to be made under the Water Clauses Consolidation 
Act. 1897, ch. 45, Part 2.

From the use of the word “appurtenant” in connection 
with water grants under Part 4 in respect of placer claims and 
placer mines held as real estate, ami from its omission from Part 
7. I infer that the argument resting on the use of the expres
sion,

such water grants shall lie appurtenant to the claims in respect of which 
they are granted

can have no force when we are considering grants of water ac
quired for use on leased bench lands under Part 7.
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If 1 am wrong in that opinion, 1 think the plaintiffs’ counsel 
is pressing his argument too far. ‘‘Appurtenant” dot not 
necessarily mean that you own the adjunct as long as yo own 
the principal. The word has a narrower meaning, and the 
mining acts was intended to convey that when there eea I to 
be an “agreement of quality” between the water and the aim. 
so that appropriate use of the water could not be made or 
on the claim in respect whereof the water had been gniitcd, 
then the right to the water was to cease, although the full term 
of years mentioned in the grant had not expired. It n the 
grant down from the period named in the reeord to oi > so 
long as the two could suitably be enjoyed together.

It never could lx- intended to extend the grant beyond the 
period named in the record.

For the plaintiff it was contended that the renewals the 
lease carried on the right to the water, but the renewals * not 
on their face purport to do so, and the statutes authori/ii _■ tin- 
renewals, say that such renewals shall be on the same i< : ms as 
the original lease.

The grant of water obtained by the plaintiffs in 1>:*7 was 
made under the authority of the Act of 1896, ch. 35, 14.
which authorized the gold commissioner to make a emit of 
water to be used on any leased mining ground “for th< same 
period for which the ground is leased.”

The section also authorized the extension both of tin- grant 
of water and the lease of the land for a further period, it this 
extension had to be approved of by the Lieutenant-Govt i nor m- 
council who would direct the gold commissioner to endorse the 
necessary memorandum on the lease.

Sec. 16 required that every grant of water under ti t sec
tion and every extension should be recorded, but the initial 
re-record was not necessary.

The right to the water, according to the terms use ti tin- 
grant would expire on April 27, 1902, for some reason r other 
the gold commissioner did not make the water grant t initiate 
with the expiration of the plaintiffs’ lease, viz., on O.-tolwr 3, 
1900. I think that is what he should have done. No ii| 1 at ion 
to renew was made in 1902. Mr. Taylor’s contention i> that as
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tin- lease was extended in 1900, tin* water grant was by implies- B.C. 
tion also extended. (. A

The provision in sec. 16, that n*l4

evri v extension of h grant of a water right for mining grounds leased shall Lightning 
be recorded in the record of water grants, Rf]' 'K

Hope.
she us conclusively that there could Ik- no extension except bv

Ining, J.A.
express words : these words would constitute the meinoranduni 
which should be endorsed on tin- lease: see. 14.

This brings me to the question raised as to benevolent pro
vision that no free miner shall sutler by reason of any mistake 
made by any Government official.

The point comes up in this way : Jones says i p. .14) that 
when he applied for a renewal of his lease in 1900 he asked the 
gold commissioner to renew the water grant also, but the gold 
commissioner said it was unnecessary.

Mr. Taylor draws attention to see. 14 of eh. 26. 1891, which 
declares that a free miner taking a certificate out under the 
Placer Mining Act shall have all rights and privileges granted 
to free miners by the Mineral Act, 1896. This section, he con
tends. entitles the plaintiff to the benefit of sec. 53 of the Act, 
ch. 14. 1896. which enacts that no free miners shall suffer from 
any acts of omission or commission or delays on the part of any 
Government official if such can be proven.

I low this section can be worked out in practice—or what it 
includes—is difficult to say ; and whether the advantage it was 
supposed to give was a “right or privilege” applicable to placer 
claims—at any rate prior to 1901—when sec. 19. ch. 38, 1901, 
was passed, is doubtful.

Hut in 1900 the plaintiffs' water grant was, by its express 
words, in force, and the gold commissioner could not renew it 
as the Act of 1897, ch. 29, sees. 3 and 4, had deprived him on 
and after May 8, 1897, of the power to extend the water grant.

If the gold commissioner told Mr. Jones in 1900 or at any 
time after May 8, 1897, that he had no longer power to extend 
the water grant, I think he was right, ns ch. 29 of 1897 left 
him power to extend leases only.

flu- plaintiffs could only obtain a renewal by making ap-
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th<» failure of the gold commissioner to direct them how to pro
ceed can be regarded as a mistake within the meaning of sec.

LinilTNINO

Hon».

53, eh. 34 of 1896—if that section is applicable at all.
But, in any event, the plaintiffs have got to raise this mat

ter in their pleadings. When evidence was submitted by the
Irving, J.A. plaintiffs, the defendant objected, and no amendment was ni;n|c.

The question of jurisdiction which appears to have 1 n 
argued in the Court below, was not raised in the argument be- 
fore us. We therefore do not deal with it.

The plaintiffs have failed to establish their right to tin- 
water, and their action fails.

The appeal should be dismissed.

Oalliher. J.A. Gallihisr, J.A.,:—1 agree with the learned trial JmL

Mvl’hlllll*, J.A. 
(dissenting)

McPihllips, J.A. (dissenting) : This is an appeal b\ tin- 

plaintiff (appellant) from the judgment of the Honourable 
the Chief Justice of British Columbia (Hunter, C.J.), di iiss 

ing the action. The action was one brought for an injunction 

restraining the defendant from in any way interfering with 
the enjoyment of a certain grant of water right for 1,000 lies 

of water, to he diverted from Lightning Creek in the «list ; f of 

Cariboo, being appurtenant to a lease of certain placer m ning 

ground held from the Crown by the plaintiff. The grant of 
water right as originally sued, and which it is contended by 
the plaintiff is still exist- nt by reason of the renewal of the 
lease recording same, 1 subsequent conduct and representa
tions of officers of th rown reads as follows:—

Exhibit K.

Placcv Mining Act (Form If.).
Placer Mining Act. 189ti.

Grant of Water Right.
Granted thin twenty-seventh day of April, 1HÎI7, to The Soi tii W alks 

Company.
One thousand inches of water out of Lightning Creek for the t--i • t five 

vears from the date hereof.
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Such water is to be used for hydraulic mining on South Wales lease 
ami is to he diverted from its source at a point at or near tin* Milk Hanche.

Fee $2.50.
Receipt 04943.

Certified a true and correct copy,
Sgd. J no. Row RON.

< \V. <Iraix. (Sold Commissioner.
(Sold Commissioner.

The it hove grant ot* water right was held in connection with 
the leases of the New South Wales group situated in Lightning 
Creek, Cariboo, and entered in the Cariboo register of leases as 
Non. 11. 936 and 1244.

The leases above referred to and the placer mining group 
covered thereby would appear to have been demised to prede
cessors in title of the plaintiff, viz., Harry .Jones, W. C. Prince, 
(leorge Cowan, Fred. J. Treyillus, and (îowen Johns, of Cariboo. 
Tin lease which specifically covered the placer mining ground 
upon which the grant of water right above set forth had rela
tion is one of date October J. 1890, from the Crown to Jones 
it ni, whose names are above sot forth, being predecessors in 
title of the plaintiff. The term of demise from the Crown of 
the lease above referred to was five years and, in 1895. it was 
renewed for a further term of five years and in 1900 again re
newed for five years, and finally, by order-in-council of Octo
ber 2. 1905, the lease was extended for a term of twenty years 
from October 3, 1905. On June 13, 1910, the leases above re
ferred to were assigned and transferred together with all ap
purtenances to Leicester A. Bonner of Cariboo and the consent 
to the transfer by the proper officer of the ( Town was duly given 
and recorded. Later, all of these placer mining properties cov
ered by the said leases and water rights appurtenant thereto, 
were transferred by Bonner to Francis William Darch, of 20 
Easteheap, London, E.C., England. Finally, on February 8, 
1911, Darch duly transferred all of the leases above referred to, 
together with all the water rights appurtenant thereto, to the 
plaintiff, and this transfer was duly consented to and recorded 
by the proper officer of the Crown.

The plaintiff is a company duly incorporated in England 
under the Companies Act (Imperial) and duly authorized and

<>49
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VIrl»|ii]li|M. J.A. 
(dissenting)
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licensed to carry on business in British Columbia, ha vin.: its 
bead office in England at 13 Saint Helen’s place, London. Lug. 
land, with its head office in British Columbia in Barkeml • 

The real subject-matter of the contest and litigation In u in 
is the right to the water from and out of Lightning Creek, tin- 
plaintiff' insisting upon its right thereto originating und« tin- 
grant of water right above set forth under date April 27. >!I7, 
issued under the Placer Mining Act, the defendant on his part 
insisting that this water right has expired and that he L hi. 
titled to the water as against the plaintiff under that certain 
water record No. 18, originating in a grant of water right for 
mining purposes under the Water Clauses Consolidation Act. 
1897, of September 22, 1898, of which the following is a
copy •

Exhibit K :—Water Clauses Consolidated Act, 1897.
Grant of water right for mining purposes.
Granted this day, 22nd September, 1898, to Ernest Brenner.
Free Miner’s Certificate No. 14009A.
Five hundred inches of water out of Lightning Creek.
Such water is to Is- used for hydraulic mining on the followin'.' »"iin- 

or lands, viz., the Pinkerton Claim on Lowhee Creek, or siieh gi i a- 
may be acquired to work in connection with that property and i- i<> lie 
diverted from its source at a point or near the “Niggers” and is t re
turned at a point into Ella or Blue Lake, thence by ditch and linin' t-> tIn- 
Pinkerton Claim, Lowhee Creek.

The difference in altitude between the point of diversion and tin i "int 
where it is returned is about 200 feet. It is intended to store m divert 
the water by means of a ditch.

The annaul rental, payable on or before the 30th June in each - ir i« 
$7.00.

Dated the 22nd day of September, 1808.
Sgd. ,1 no. Bow won.

Com mi"""' r.
Certified a true copy.—C. W. Grain,

G. C.

It would appear that the grants of water right were num
bered as denoting priority, and the grant of water right under 
which the plaintiff is claiming is No. 2 and that of the ,l<mlant 
No. 18.

It would not appear that either the plaintiff or tin l"fen- 
daut or their predecessors in title expended any very lore sum»
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of money in constructing ditches, Humes and other works to 
utilize the water in question until the year 1910, but from that 
time on to the commencement of the litigation very large sums 
of money have been expended.

The evidence plainly discloses that the defendant was aware 
of the previous grant of water right under which the plaintiff 
is claiming, but contends that it has expired, and claims under 
the water right above set forth, viz.: No. 18, and also under 
No. 255—a grant of water right for 300 inches, issued on Nov
ember 27, 1905, and No. 256, a grant of water right for 300 
inches, issued on November 27, 1905. Both of these latter re
cords being issued to one W. C. Fry.

The water in question is vital in the carrying on of the 
respective mining operations of the plaintiff and the defendant, 
a ut I in that the point of diversion of the water from Lightning 
( n ek covered by No. 12 (the grant of water right of the plain- 
till') is below that of No. 18 (the grant of water right of the 
defendant) the user of the water by the defendant would, as 
the evidence shews, absolutely deprive the plaintiff of the water 
claimed under No. 12, i.c., one thousand inches out of Lightning 
Creek.

As already stated, it is clear upon the evidence that the de
fendant was fully aware of the leases and water right under 
which the plaintiff claims and that they were prior in point of 
time, but the whole contention is that the leases and the water 
right have expired, not having been properly renewed, further 
that the water by non-user became forfeited and became unre
corded water within the meaning of sees. 4 and 5 of the Water 
Clauses Consolidation Act, eh. 45, 1897.

The plaintiff at great expense constructed a ditch line and 
pi|>«- for the utilization of the water covered by grant of water 
right No. 12, and the defendant actively interfered with the 
plaintiff’s use of this water in the seasons 1912 and 1913 by 
diverting the water higher up the stream to the serious damage 
ami detriment of the plaintiffs in their mining operations, the 
plaintiffs not being enabled to clean up, and a loss is mentioned 
of some *12,000.

The evidence shews that the grant of water right No. 12 (al-

B. C.
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Hopp.
Mt'Phllliiis, J.A. 

(dissenting)

though erroneously it would seem to me at p. 33 of the Appeal 
Hook referred to as No. 27, 1897) was obtained by Marry Junes 
one of the predecessors in title of the plaintiff and his evidence 
is that there was no renewal of the grant of water right as at tin- 
time of the renewal of the lease on October 1, 1900, for live 
years. John Howron, the gold commissioner, said it was unneces
sary. To :—

He (meaning John Bowron, the gold commissioner) said it « i- not 
necessary to pay for the water record any more as long as the lea-' wai 
in good standing the water went with it.

Then in 1905, the renewal is by order-in-council.
In my opinion, John Howron, the gold commissioner, when 

granting the extension of the lease of October 3, 1890, then livid 
by Harry Jones, W. C. Prince, George Cowan, Fred. J. Tivyil- 
lus, and Gower Johns, now held by the plaintiffs, being duly 
transferred, had authority under see. 124 of the Placer Mining 
Act, eh. 26, 1891, to not only grant an extension of the lease. hut 
make a grant as well of the necessary water to work the same. 
However, at this time, the grant of water right upon which the 
plaintiff is relying was not then existent, but was issued on 
April 27, 1897, and was expressed to be for the term of live 
years.

ITad the grant of water right existed when the extension of 
the lease was made in 1895, unquestionably the extension, in 
my opinion, considering sec. 124, would have covered the water 
as well—did the issuance of the grant of water right at a later 
date, but appurtenant to the lease, render the situation of mat
ters at all different?

In my opinion, it did not; once the grant of water right 
was made in 1897, it was appurtenant to and was attached to 
the lease which had been renewed in 1895, expiring on October 
3, 1900, and when the lease was later renewed on October 1, 
1900, to October 3, 1905, in my opinion the then existing 
grant of water right which, according to the expressed term on 
the face thereof, had still two years to run, was likewise re
newed and extended to October 3, 1905.

At the time of the grant of water right No. 12 in 1897, see.

8
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55, as amended by see. 2 of the Plaeer Mining Amendment A et 
(1894) was in force, and the gold commissioner was empowered 
to make a grant of a water right in any unappropriated water 
for any term not exceeding ten years and the free miner was 
not to be charged any money rental for any such water for min
ing purposes on his own mining claim. Further, in 190(1. sec. 
124 of the Placer Mining Act, 1891, as amended sec. 3 of the 
Placer Mining Act, 1891, Amendment Act, 1897 (not as amended 
by see. 14 of the Placer Mining Act Amendment Act, 1890, as 
erroneously assumed by the learned trial Judge), was in force 
ami it is there provided that where placer mining ground is 
held under lease, the gold commissioner might grant an ex
tension of the lease upon the same conditions as the original 
lease for a reasonable time and the gold commissioner may, with 
tin* sanction of the Lieutenant-Governor-in-council, grant such 
extension by memorandum endorsed on the lease, but there 
would not appear to be the requirement as eontained in sec. 14 
of the Placer Mining Act Amendment Act, 1896, that any ex
tension of the water right should be endorsed upon the lease or 
should have the sanction of the Lieutenant-tiovemor-in-council.

The lease was renewed in 1900. It is true in the memoran
dum endorsed no mention is made of the sanction of the Lieu- 
tcnant-Governor-in-council, but might this not be presumed as 
there is no evidence to the contrary ? However, 1 can see no 
requirement that the extension of the lease should specifically 
state that it was with the sanction of the Lieutenant-Governor- 
in-council, and that, as endorsed, “further renewed till October 
3. 1905,” it was sufficient.

Sec. 125 of the Placer Mining Act, 1891, was by see. 10 of 
the Placer Mining Amendment Act. 1896, repealed and tin* fol
lowing inserted in lieu thereof :—

125. Every grant and every extension of a grant of water right for min
ing ground leased shall lie recorded in the "Record of water grants" Imt 
it shall not lie necessary to re-record such grants of extension annually.

It is apparently not disputed that the grant of water right 
as claimed by the plaintiff is of record in the “Record of water 
grants.”
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No question of the forfeiture of the lease or forfeiture of the 
water right which is an appurtenant to the lease can be suc
cessfully advanced as no forfeiture ever took place. The pro
cedure to accomplish this is set forth in see. 122 of the I* n-ei' 
Mining Act, 1891, as amended by the Placer Mining Act Am mi
ment Act, 1896, sec. 13, which reads:—

McPhllllpe, J.A. 
(dissenting)

122. On the non-performance or non-observance of any covenant ■ ■ .n
dition in any lease, such lease shall be declared forfeited by the gold <.m
missioner, subject to the approval of the Minister of Mines, mile- .....l
cause be shewn to the contrary. After any such declaration of f<u tun- 
the mining ground shall lie open for location by any free miner. N<> i»'
whether made before or after the passage of this Act, shall lieront": r In- 
declared forfeited, except in accordance with this section.

It is to be observed that in the Placer Mining Act. 1891, 
Amendment Act, 1897, which became law on May 8, 1897. the 
powers of the gold commissioner with regard to the granting 
of unappropriated water were withdrawn, but the record in 
question in the present ease, No. 12, was granted ou April 27. 
1897.

Further, sec. 16 of the Placer Mining Act Amendment Act, 
1896, referred to by the learned trial Judge, was repealed by 
sec. 6 of the Placer Mining Act, 1891, Amendment Act, 1897, eh. 
89, see. 6.

The question that is most important for consideration now 
ia.—What were the powers of the gold commissioner on October 
1, 1900, when the renewal of that date took place? It is clear 
that at that date the Placer Mining Act, ch. 136, R.S.B.C 18117. 
had the force of law, the Revised Statutes becoming law on 
March 4, 1898.

Turning to Part 7 of the last-mentioned Act under the 
title “Leases,” sec. 101 provides that the gold commissioner 
may, with the sanction of the Lieutenant-Governor-in-comicil. 
grant an extension of a lease of placer mining ground by im-inor- 
andum endorsed on the lease, but it makes no mention of grant
ing any extension of water rights.

In Part 9 under the title “gold commissioner’s pou rs," 
see. 128, sub-sec. (e) it is enacted:—

128. It shall ho lawful for the gold commissioner to perform ' fol
lowing acts in accordance with the provisions of this Act: —
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le) He may grant lease* of placer mining ground and lie may grant 
renewals of such lease* and exercise all such powers as are specified in 
Part 7 of this Act.

It will he noted that, under sec. 128, suh-sec. (c), it would 
not appear that the sanction of the Lieutenant-Governor-in- 
eouneil as to granting renewals of leases is required, and, pos
sibly. that is only necessary where the facts are as set forth in 
section 101. i.r., part of the ground only still remains to In- 
worked, what the facts in the present case were, the evidence 
does not disclose.

It would seem to be an admitted fact, in truth one that the 
Court may well take judicial notice of, that in the working of 
placer mining ground water is essential, and the extension of 
time of the lease without an extension of the grant of the water 
appurtenant to it, would he an illusory extension, therefore, in 
my opinion, the Court should lean most sfrongly in favour of 
the support of the view that the renewal of the lease carries an 
extension of the water right appurtenant thereto.

The defendant claims under a water record, No. 18, granted 
under the Water Clauses Consolidation Act, 1897, under date 
September 22, 1898, and it is urged that from and after the 
coming into force of that Act, which was June 1, 1897, all un
appropriated water was taken to the Crown and that at that 
date the grant of water right, No. 12, really was ineffective, as 
the water had never been appropriated or used, or, failing that, 
the contention is that on April 27. 1902, the grant of water right 
No. 12 expired, and the water then became unrecorded water 
vested in the Crown.

Before further proceeding with the examination of what 
•if any) the rights of the plaintiff may he under the grant of 
water right No. 12, it is well to now note that by order-in-coun
cil, approved by His Honour the Lieutenant-Governor on Octo
ber L\ 1905, the lease of October 3, 1890. which had previously 
been extended on two occasions, was extended for a term of 
twenty years from October 3, 1905, on the same terms and con
ditions as the existing lease, i.c., the lease upon which this mem
orandum, in compliance with the statute, was endorsed of date 
October 3, 1890. Therefore, it is plain that the plaintiffs who

B. C.

C. A. 
1014

LmHTNINC,

Hoi-r.
■ii r.A

(diwH'iithig)
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B. C. arc the successors in title of this lease, and the duly recorded
C. A.
1014

assignees thereof, have a good and subsisting lease extending to 
the year 1925, and, upon the faith of this, the evidence shews the

Lkjutninq plaintiffs have expended very large sums of money and ex ited 
very considerable works.

Hopp. The Water Clauses Consolidation Act, 1897, in my opinion.
MePhilliiw. J.A. 

(dissenting)
only impressed itself upon and took to the Crown unrecorded 
water, and that the water in question in the present action can
not be so called and the plaintiffs are, in my opinion, in tin- 
exercise of legal rights in respect to the water in question, being 
legal rights supported under the provisions of the Placer Min
ing Act. eh. 136, R.S.B.C. 1897, and eh. 165, R.S.B.C 1911. 
Further, in my opinion, after the passing of the order-in-coun
cil of October 2, 1905, the lease and the water grant appurten
ant thereto must be deemed to be valid and to be extended for 
the further period of twenty years.

The defendant, in the assertion of his title to the water in 
question in the present action, is confronted with what seems 
clear to me is a prior and superior right as, at the time Ins pre
decessors in title obtained the water right of September 22. 
1898, under which he claims the plaintiff’s predecessors in title 
held one thousand inches of water out of Lightning Creek, un
der a grant made on April 27, 1897, good for the term of live, 
years therefrom, therefore, for five years at least unless dis
turbed in title by the Crown, there was the absolute right to the 
water and certainly the grant of water right to the defendant's 
predecessor in title made on September 22. 1898, could not I»1 
one that would entitle an invasion of that prior right. That tin- 
continuity of right has been preserved and is vested in tin plain
tiff as against the defendant would appear to me to be the true 
interpretation and construction of all the statute law. In my 
opinion, the plaintiff should not be held to have- suffered by 
the statement of the gold commissioner in 1900, that it was un
necessary to specifically renew the water grant. Sec. 14 of the 
Placer Mining Act, ch. 136, R.S.B.C. 1897, then in foi e reads 
as follows :—

14. A free miner shall have all the rights and privileges 'uted t-i 
free miners by the Mineral Act, 1890.
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Turning to the Mineral Art, 181)0. eh. 13ô, R.S.B.C. 18117. it 
reads as follows:—

53, No free miner shall suffer from any nets of omission or commission 
or delays on the part of any Government ollivial, if such can lie proven.

In determining the meaning to In- attributed to the words 
rights and privileges” these words an* considered by Duff, J., 

in H.C. Electric Ii. Co. v. Crompton 11)10), 41 Can. S.C.R. 1 
at 22, 23, 24 and 25.

In my opinion, therefore, giving effect to the preservation of 
right. the Crown would not he entitled to claim that the water 
grant had expired, and the Court, it would seem to me, is called 
upon to protect the miner and not give effect to the contention 
of tin- defendant that the water right has lapsed or expired. 
In my opinion, apart from applying the enactment set forth, 
tin- water right was extended for the life of the lease by opera
tion of law.

1 cannot say upon the evidence that the defendant has es
tablished any equitable position. He was well aware of the lease 
and the plaintiff being assignee thereof and well knew of the 
prior record, but has relied solely upon the claimed invalidity 
of the water right of the plaintiff*. When it is considered that 
the gold commissioner assured the predecessors in title of the 
plaintiff that the water grant would continue throughout the 
life of the lease, and the lease being extended for twenty years 
by ordcr-in-eouncil in 1905, and the water enjoyed for a very 
considerable time, in my mind, it cannot he successfully con
tended that water which would otherwise be the property of 
the Crown is not the property of the plaintiff as against the 
defendant : Carson v. MartUy (1899), 1 B.C.R. Pt. 11, 189-281, 
20 Can. S.C.R. 634; sub nom. Corson v. .11 art ley, Martin’s Min
ing ('uses and Statutes of British Columbia, 1902-7, vol. 2, Pts.
1 and 11, Appendix lv., lvi., in my opinion supports this view.

Admittedly, in the present case the predecessors in title of 
the plaintiff had a good and sufficient grant of water right be
fore the Water Clauses Consolidation Act, 1897, took effect, 
which would not expire if not duly extended until 1902, and in 
1900, tie gold commissioner assures the predecessors in title of
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B.C. the plaintif!' that this water right will continue during the life 

a A. of the lease. Then, later, this same lease is further extended in 
1»14 1905 for twenty years. The gold commissioner was the .statu-

Lightning tory officer with full authority in the district to deal u Hi nil 
Creek records of waters in 1900 and 1905 under the Water Clauses 

More. Consolidation Art, 1897. I would refer to Covert v. P< lh mint 
MriMiiiiii*. .i.A. (1902), 9 B.C.R. 118 at 122. where Hunter, C.J., said :

(dissenting)
The defendants are not without a remedy if their case is that i h • water 

is going to waste or is being taken for unauthorized purposes, or in 

of the plaintiffs’ requirements. All they have to do is to read 11 Water 
Clauses Consolidation Act and govern themselves accordingly.

It is evident that the Chief Justice plainly indicates that 
questions as to the right of user of water are to lie determined 
under the provisions of the Water Clauses Consolidation Act 
and not, in first instance, in any case by the Court and an in
junction was granted in favour of the holder of a first i oid 
as against the second record holder. M.v opinion is that the de
fendant must seek his rights (if any) under the existing Act. 
Water Act, 1909, eh. 48. R.8.B.C. 1911. eh. 239.

The plaintiff should not suffer by any errors of the gold 
commissioner. My brother Martin in Cnnrt v. Pettijoho. >"urn, 
at p. 126, said :—

But the error in the record is that of tin* ministerial ollieer <>t i ■ gov
ernment authorized by statute to make the grant : Martlru \ in,suti 

(1880), 20 S.C.IL 034 at 078.

And at p. 127 :—
While it renders it imperative that there must lie a record, it not. 

in my opinion, invalidate it because of any irregularity therein : in hold 
otherwise would lie contrary. I think, to the spirit of Marlh ii \. t'nrsun.

In the present case the plaintiff has expended large sums of 
money and constructed a ditch and has done everything to 
make available the water which stands duly recorded and has 
been the user thereof. In view of these facts I would further 
refer to the language of my brother Martin, at p. 128 in ('overt 
v. Petti joint, supra:—

There is no suggestion that the plaintiff is wasting, improperly using, 
or does not require the water, in which case the gold eomrni -coier ha* 
special power under sees. 18 and 28 of the Water Clauses < ••usolillation 
Act. 18U7, to cancel or otherwise deal with the record.
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Then again, as to tin* statement of the gold commissioner 
that the water grant was extended or would continue during 
the term of the lease, I would refer to the language of my bro
ther Martin in Brown * I al. v. Sprnct Cmk Power Co. Hi/. 
(1905), vol. 11, Martin's Mining fuses (B.C.) 254 at 255. It 
was, perhaps, strictly speaking, incorrect for the gold commis
sioner to say that
the Hit i<l ‘«Ml indien shall In* nuisit lend as •>raiite«l in res|Minse to the said 
application of Thomas Storey and others in liai of a record and as appur
tenant to the individual claims almve designated,

yet, if the action taken was the proper one on the ground that 
the individual miners already had statutory grants, it will not 
be invalidated because the official used inapt language or erred 
in thinking he had power to make a grant “in lieu of record, 
which is something the statute does not authorize. The point 
is that what he did in recording the two records was lawful, 
though apparently, and very excusably, he did not appreciate 
the exact rights or status of the individual free miners in the 
circumstances.

Cpon the facts of the present case, it cannot be contended 
that there is no record of the water right of the plaintiff". Clem
ent. .1., in Cranhrook Electric Light Co. Ltd. v. East Kootenay 
Pan rand Light Co. Ltd (1907), Iff B.f .If. 275 at 277, said :—

This »II comport* with the idea that the "record” contint* of entries 
in a I Mink kept for that purpose hy the various gold commissioners in the 
(liffvmit sections of the province: see *«*e. Water Clauses Consolidation 
Act. 1HU7. ch. 1!MI, H.S.H.C. 1H1I7.

The plaintiff" is entitled, under see. 19 of the Water Clauses 
Consolidation Act. 1897, eh. 190, ITS.B.C. 1897, to contend, and. 
in my opinion, successfully, that at the time the Water Clauses 
Consolidation Act took effect which was June 1, 1897, the 
grant of water right was appurtenant to the placer mining 
ground and duly passed with the assignment of the lease, and is 
still existent, and could only thereafter be affected by proceed
ings had and taken under that Act.

It cannot, in my opinion, be at all contended with any suc
cess that the grant of water right, namely, the 100 inches from 
Lightning Creek, granted to the predecessors in title of the
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|Water Clauses Consolidation Act, 18971 the repealing iu>, 
(of tbe provisions with respect to the grants of water as con-

Lightning tained in the Placer Mining Act, 1891), reads :—
2. Provided that such repeal shall not affect any rights acqn ,,r

Hopp. •s incurred, or any act or thing done under any of the Acts

M< IMilllil», J. A. 
(dissenting)

or parts of Acts.

This preserved the rights then existing of the predr -sors 
in title of the plaintiff in the grant of water right.

In KsquimaU Waterworks Co. Ltd. \. City of Victoria 1:w7)f 

12 B.C.R. 305, 23 T.L.R. 763, 119071 A.C. 499; Martin > Min. 

ing Cases f B.C.), vol. 11 at 529, we have the following stated in 

the headnote :—
The term, unrecorded water, in sec. 2 of the Water Clauses c« >lida 

tion Act means all water which is not held under this Act or fur ;i re
cord) under the Acts rejiealed hereby or (is not held) under .i ..riiil 
grant by public or private Act.

The expression “and shall include all water . . . unap
propriated or unoccupied or not used for any beneficial pur
pose” does not refer to water already declared to “be o 11side 

the definition of unrecorded water.”
Section 4 is clearly meant to preserve existing rights ..f ap

propriation or diversion under former Acts.
In my opinion, it is clear that the grant of water right 

passed to the plaintiff and was existent when the Water i la uses 

Consolidation Act, 1897, came into force, and was giv< valid
ity—if any needed validity was required—by sec. 19 "!' the 
Act as being appurtenant to the placer mining property trans
ferred to the plaintiff.

Therefore, the plaintiff is " to claim the full benefit

and advantage of sec. 20 of the Water Clauses Cons ' dation 

Act, 1897, and that is that the placer mining property n re
spect of which the water was granted, not being work. : out or 

abandoned, the water is still available for use. See. reads
as follows :—

20. Wherever n mine shall have l>een worked out or nhnin! 1. <>r « 
pre-emption cancelled or abandoned, or whenever the occasion the use 
of the water upon the mine or pre-emption shall have permanen ceased, 
all records appurtenant thereto shall be at an end and detenu 1.

D2C

74
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it is manifest that the grant of water right to which the 
plaintiff is entitled did not require to he renewed or extended 
in 1 !*02. but was statutorily extended and would only cease when 
tin- mine was worked out or abandoned.

Finally, in my opinion, the plaintiff's title to priority of 
right in the water as against the defendant is established and 
it follows that the injunction prayed for should Ik» granted and 
tin- plaintiff is entitled to such damages as may be proved to 
haw been suffered by the interference of the defendant, the 
damages to be such as may be found by the registrar of the 
Supreme Court at Victoria, to whom the assessment thereof is 
hereby referred and the judgment of the learned trial Judge, 
in my opinion, should Ik* set aside in the Court below with costs 
to the plaintiff, and the appeal allowed.

B. C.

C. A.
1914

Lightning

Hopp.

Mrl-hillipe. LA. 
(dissenting)

Apinal dismissal.

COOK v COOK. B c

British Columbia Court of Appeal, Macdonald, Irving, Martin, tint- q a
liher, and McPIiillipa, JJ.A. February ‘2.1. 1914. ^ ("

1. Limitation of actions (§II(i—G5)—Slits relating to realty—

Mere laches, short <>f twenty years from the accrual of the right to 
recover any land, will not bar the plaintiff's claim within the purview 
of see. 1<1 of the Statute of Limitations, R.S.H.C. 1911, eh. 146.

2. Contracts ( g V A—381 )—Abandonment—( i.ear rights, now cilarded.
Abandonment of a clear right, hv way of a half-interest in lands, 

cannot properly lie inferred, except upon very convincing evidence, 
evidence reasonably consistent only with such conclusion.

[Prcndcrgast r. Turton, 13 L.J. Ch. 208, referred to.]

Appeal from the judgment of Clement, J., of June 26, 1913, Statement 
in favour of the defendant, in an action to recover a half-inter
est in certain lands patented to the defendant, who, it was 
alleged, held in trust for the plaintiff as to the latter’s half-
interest.

Tin- appeal was allowed, Martin and McPiiillipk, JJ.A., dis
senting.

A />. Taylor, K.C., for the plaintiff, appellant.
J. Macdonald Mowat, for the defendant, respondent.
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B. C. Macdonald, C.J.A. :—James Cook died in September. Win
C. A.
1914

unmarried and intestate, leaving heirs—his mother ami two 
brothers, the plaintiff and defendant, lie had pre-empted land

C^Tk situated about 5 miles from Vancouver, but had not com|d*t**d 
his title to it. The defendant lived in Riviere du Loup. Chid..

Mardunald,
C.J.A.

The plaintiff* and the mother lived in Scotland. A fra ud of 
deceased at Vancouver notified defendant of his brother's ■ l<-ath. 
and of his said pre-emption, and of the right of heirs to complet.- 
the pre-emption duties, and obtain a Crown grant : s st-v. 
27 of eh. 6b, Consolidated Acts B.G., 1888. Defendant wanted 
his mother and brother to quit-claim to him so that la could 
obtain the Crown grant in his name, but for the benefit of «ill. 
Plaintiff* demurred to signing a quit-claim, but offered i power 
of attorney. The mother signed a quit-claim, and on tins tli 
Crown grant was issued to defendant by the Crown, but mani
festly as a trustee for the heirs: see correspondence between the 
Land Department and defendant ’s solicitors at pp. bn j ;

The construction put upon sec. 10 of the Inheritance Act. eh. 
58 of the Con. Acts of 1888, by the Crown officers, was tlmt as 
the mother was entitled to the estate of her son for li and 
the brothers to the reversion, the Crown grant might properly 
be issued to defendant as trustee for her, she having by I.-t deed 
in effect (and in fact, as the correspondence shews, see particu
larly ex. 12, p. 143) authorized this to be done.

The learned Judge indeed finds that defendant took tin- fee 
from the Crown as trustee for the heirs, and in my opinion that 
finding is amply supported by the evidence. The defendant ex
pended, he says, about .$700 in perfecting the title, which sum 
includes his solicitors’ charges of $300. lie rendered n account 
to the plaintiff, and made no demand that plaintiff should fur
nish his share. The situation then is that on December ■ W'.. 
the date of the Crown grant, defendant became seised uf tin 
fee simple in the land in trust for his mother for life, and at her 
death for himself and plaintiff in equal shares. Shortly after 
this defendant raised $1,000 on the land by means of a mort
gage, repaid himself his outlay of $700 and gave $200 to his 
mother, and apparently kept the other $100. This is all the 
mother appears to have got during the remander of her lifetime.
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Sin- died in 1900. Shortly after her death the brothers vaine B.C. 
together in a business transaction at Krascrville, Quebec, and c. A.
plaintiff loaned the defendant $12,500 in that connection which 11*14
has admittedly never been repaid. Their business connection e(MlK 
lasted two years, when defendant severed it. During this time 
defendant says he spoke to the plaintiff on three occasions about

Mnrif-niild,
the B.C. lands, and offered him a half interest if he would pay CJ A- 
his half of the outlay in connection with them, but that defend
ant did not accept his offer. See p. 75. This is supposed to he 
corroborated by the evidence of defendant's wife, who relates 
what was said by plaintiff on the first of these three occasions, 
hut as defendant himself is very hazy as to what was said, and 
the wife, as she frankly admits, discussed the matter with her 
husband before giving her evidence, she is not, I think, speaking 
from recollection altogether.

Then Montgomery, an adopted son of defendant, tells of a 
conversation with plaintiff after defendant had left Krnserville, 
and had gone to reside at Vancouver, in which plaint iff is said to 
have expressed the opinion that the ll.C. lands were not worth 
paying taxes on. If plaintiff had renounced his claim before this, 
it is at least noteworthy that lie should be still curious about tile 
lands a year later.

Now the trial Judge appears to rest his judgment on this, 
that defendant asked plaintiff in 1902 to take up his share of 
the burden and that plaintiff distinctly refused to have anything 
to do with these lands, and hence should be deemed to have 
abandoned his interest in them, and lie relies on Vnndn'gust v.
Turin» i 1 845), 15 L.J.Ch. 268. The plaintiff denies the above, 
and says that he asked his brother to give him a statement of 
account, and expressed his willingness to bear his share of the 
expense, hut that his brother replied that as he owed the plain
tiff $12,500 he could not expect him to pay anything then. To 
my mind this story is the more rational and consistent with 
the facts. It is consistent also with defendant’s own account of 
their third and last conversation on the subject in which defend
ant says that his brother's reply to his offer to deed him half 
the land was, “No, no, wait a while, wait a while."

The Judge below based his judgment on abandonment.
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B. C “Abandonment” is an indefinite term when applied lu real
OA.
1014

estate, or an equitable interest in real estate. IT it is mint 
that the plaintiff waived his rights either by express deehn.ition

Co°K or by laches, then it is clear that this defence must fail.
Sir William Grant, M.R., defined the law on this Imu li of

Macdonald, the ease in Stackhouse v. liar ns ton (1805), 10 Vos. 45; it p. 
4416, |22 Kng. H. 021 at 925] as follows: -

11 is da id. there is a positive waiver of their demand, upon 1. r- |,\ 
Mr. Stock house to Sir Rivharil Acton. As to a waiver, it is dilliculi !.. »;i\ 
precisely, what is meant by that term, with reference to the leg;. 1 ■•iFwi. 
A waiver is nothing; unless it amount to a release. It is by a rel , ,.r 
something equivalent, only, that, an equitable ilemaml can be giv< - nuv
A mere waiver signities nothing more than an expression of inteic u nut 
to insist upon the right; which in equity will not without consi iii.n 
bar the right any more than at law accord without satisfaction v M !»■

Mere laches short of twenty years from the accrual of the 
right will not bar the plaintiff’s claim : //»., and also flu Statute 
of Limitations, ll.K.B.C. 1911, eh. 145, sec. 16.

The plaintiff’s right to an undivided half interest in the 
land did not fully accrue until the mother’s death. I’p * that 
time he had not failed to bear bis share of the burden, • ; if it 
could be said that he was legally or morally bound to centnliutv 
to the expense, he was relieved of that duty by the defendant 
recouping himself out of the mortgage moneys. There is sag 
gestion that the taxes were heavy, but in the heginnin they 
were but $8 per annum, and this appears to have been the annual 
tax until 1901 or 1902, when it is suggested that the loen! was 
included within an incorporated municipality, after win -li the 
taxes were higher.

As to what was done after 1902 we are left pretty : inch in 
the dark. I infer that defendant came to Vancouver to ;• side, 
but not on these lands, and that they were not improved beyond 
what was done originally in order to obtain the Crown grant
Defendant further incumbered them at some unstated ...... . or
times, because at the trial he admits that they were then subject 
to mortgage in the sum of $5,500. He also subdivided a portion 
of them into quarter acre lots, which he sold at from >n to

41
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#400 |w*r lot. When plaint ill* hoard of theta» sales two years he- B. C. 
fore the trial he assorted his right to a share. c. A.

Then it cornea to this : Must plaintiffs silence from 1902 to toil 
]!♦! 1 he taken to he an abandonment of his rights? In this con- 
ueetion the evidence of plaintiff that lie offered to pay his share 
of taxes and expenses, and that defendant deelared lie could not

... Msrdoneld.
ask that in view of the money put in the Fraserville business by C-J-A-
plaintiff, must not he overlooked. The facts and circumstances 
of this case an* such as to exclude the doctrine of /V< ndcnjast v. 
Turlon. Id L.J. Ch. 268, assuming that doctrine to be applic
able. Defendant has not shewn that he bore the burden, on 
the contrary there is enough in the evidence to indicate that the 
trust property has been made by him to bear much more than the 
defendant has been out of pocket. Again, the fact of his indebt
edness to the plaintiff clearly distinguishes this case from l‘n n- 
din/nst v. Turton, Id U. Ch. 268. Why should plaintiff have 
paid money to defendant when the latter owed him a sum far 
greater than any sum lie could claim, even if lie had paid the 
cost of procuring the land, and the subsequent taxes out of bis 
own pocket ? Abandonment of a clear right cannot properly, in 
my opinion, be inferred except upon very convincing evidence—• 
evidence reasonably consistent only with that conclusion. The 
evidence in this case falls far short of this even if that of the 
defendant be given the greater credence.

I would allow the appeal.

Irving, J.A. :—The late James Cook, who died on September 
!•. 18!Hi, had, in February, 1887, acquired a pre-emption right 
on some 160 acres on Seymour creek, near Vancouver. The 
property, afterwards increased to 19d acres, has since become 
of great value.

This action, launched January 18, 1912, by John, the young
est brother of the deceased against David, an elder brother, is 
with reference to the ownership of the 193 acres which were 
granted by the Crown to David on December 18, 1912. The de
ceased had a small interest in a building society and but little 
•else.

d imes, who had done some work on his pre-emption, had not
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BC- (loin* enough to hold the pre-emption there. Ilis heirs to oh-
C. A. turn any benefit from the lands had to obtain a certifient.- of
11)14 improvements under Consol. Acts, B.C. 1888, eh. tifi. s. J7, 

Cook which is as follows:—

In tin- event of the death of any pre-emptor under this Act. I.i- l.t-irs 
or devisees (as the ease may lie) shall lie entitled to a Crown r' ml of 
the land included in such pre-emption claim, if lawfully held and - i|.j.-,|
liy such pre-emptor at the time of his decease, lint subject to tin- - nn; 
of the certificate of improvement as aforesaid, and payment for t!.> I,mil; 
hut if no person makes any application in respect of the said pr<- • tnpi«-d 
land, for a period of one year from the death of the said pre-empt tin-
chief Commissionei of Lands and Works may cancel the said n - Mini
all improvements made on the said land, and all moneys paid in 
thereof, shall lie forfeited :

Accordingly, David proceeded to occupy the land > an 
agent, and between September !), 1890. and December J -. of 
the same year, had done sufficient work to justify him in tnakiiu; 
to the Government an application for the certificate of improve
ments. That certificate was issued to him on March 20. lvi].

Although the fact that James had died in September. hW. 
and had left a pre-emption claim was made known to the de
fendant David in the same month, lie did not communicate 
directly with his brother John until July, 1891, that is to say. 
he delayed making any communication about the land until 
after he had obtained the certificate of improvements and after 
an application for issue of a Grown grant ( p. 113) to him in his 
own name had proved unsuccessful.

Having regard to the speed with which David completed tin* 
work necessary to acquire the land, it is difficult to believ that 
lie kept the knowledge that he had acquired as to his brother's 
estate and as to the terms upon which the brother's estate would 
descend to his heirs until July, 1891, and that lie—poor man 
that lie was—in the short time should have expended, as I. did. 
some $400 in obtaining the certificate of improvements, without 
applying to his brother for his share, if lie intended that either 
his mother or brother should share in the land. This inclu
sion I could not reach on this omission if it stood by it<- If. hut 
the correspondence, or rather so much of it as we Iwtv hears 
out the inference that I have drawn, viz., the idea thaï David
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meant to hold tin* land for himself, and that In* only eotnmuni- B.C. 
eatvtl with them when lie found, in the way of his obtaining the c. A.
grant, obstacles which he could not overcome. The foundation 904
of credibility being honesty, I am driven to the conclusion that (\n>k 

he. David, is a thoroughly unreliable witness. Cook

•lames died on September 9. 1890. He was attended on his ------
1 Irvin*. J. A.

death -hod by one darrett. and through Jarrett, I presume. David 
got into correspondence with one Wattie, who had property ad
joining the pre-emption in question. From a letter written by 
Wattie (p. 99) December 9, 1890. it is apparent that Wattie 
thought that David was the only brother in existence. It is 
also apparent that David was intermeddling with the estate of 
the deceased in respect of matters, other than that of this pre
emption. so lie may he regarded as an executor non tort.
Wattie advised him as to the means of obtaining a Crown grant, 
and in that connection, or in connection with the issue of the 
certificate of improvements, says : “It will be necessary for you 
to make an affidavit to tile effect that you are the only brother 
and next-of-kin of the deceased.” The application for the cer
tificate of improvements in the name of David was made on 
December 26. 189(1. It did not issue until March 20. 1891. but 
from Wattie’s letter of January 27, 1891. it is apparent that 
David was already making enquiries about the issue of the 
Crown g.'ant. On April 22. 1891. Wattie asked David if lie in
tended to apply for the Crown grant at once. On May 27. 1891 

p. 106), he wrote that he would get it ( 1 think referring to cer
tificate of purchase) through at once, and acknowledged receipt 
of power of attorney from David. This though not produced 
could only have been signed by David.

On June 6, 1891 (p. 108). Wattie wrote that lie had made 
application for the Crown grant, and advised David that lie is 
now at liberty to sell if lie thinks proper. From this it is plain 
that, at this time, June, 1891, neither the name of the plaintiff 
nor that of the mother was being included in the application.

On June 17 (p. Ill), Wattie reports that before the Crown 
grant will 1m* issued to David, an application to the Supreme 
• ourt must be made, and, on such application, it will be neces
sary for him to produce an affidavit that lie is the only brother.
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B C. and to till» a release by the mother of her interest. Uj> » this 
C. a. time the fact that there was such a person as the plaint had
1»14 not been declared, although the certificate of improvements had

Cook teen obtained and an application for the Crown grant had Item 
Cook forward. No wonder that, in March, 1892, the p iit iff.
vtng7a writ!11# to defendant, complained that nobody got an ipor- 

tunity of doing anything, that is to get the certificate • f im
provements but yourself.

David is now compelled to explain to John the fa that 
James had left some land which would be available to h In irs 
and he writes the following letter :—

Fraser vil le, Hiver du Loup Station, July la. m.
Mv Dear Mother, Father and Sister:—I hope this will fln>I u all 

in good health, as it leaves us at present, for which we thank . d our 
Father for all his love to us. I enclose you some papers, one fin i and
one for John. You must transfer all your rights to me in the estât» I nn.,
and it must lie done before the 2nd of September, or I will hnx u »f 
trouble over this matter, you will have to go before a lawyer, am father 
with you and have the paper signed that 1 send you. I have I them
drawn up by a lawyer in this place so that you will just Inn -iyn
them and you will have to send one to John and let him transi ;ill his 
rights to me, you must know that this is only to allow me to »vt tin- .Iced 
and what the land brings you will both get your share, but in ' mean
time if you do not want to lose the land and cause me to lose <m ninlred 
pounds which I have already spent on the land for improvement» i will 
return those papers signed as soon as you can. You will send |>.i|»er
to my brother John as I do not know his address and you can id him
this letter if you like, lie may understand what to do the 2nd of x ; t.-mber 
it is one year since my brother died and we must try and get >• deed
before that or some one may take the land and give us the trou t.» put
them off the land. Give our love to all. 1 hope Aunt Man . - II my
dear sister I do not think 1 will be able to take you out this y 

We remain your loving son and daughter.
D. Si M. Cook.

P.8.—Mother have you got your marriage lines that is your irriage 
with my father, you will notice that the paper says that Drunk.. 1 V't
land, you can tell the lawyer that it is in Ireland.

I), t
Have this done at once please.

David, in April, 1892, suggests, p. 124, that this not the 
first communication he had made, but, to my mind, this letter, 
on its face, shews that no previous communication lu I been

74
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made as to the land. These may have been as to James’ death. 
He writes, it is to be noted, that these transfers which he en
dows for execution, are only to allow him to get the Crown 
grant, and whatever “the land brings you will both get your 
share.” He does not ask John to contribute, nor does he men
tion that he has made any outlay to obtain the estate.

I am inclined to think that this letter of July 16, 1891, con
stitutes a declaration of express trust by David in favour of 
John.

Un August 5, 1891 (p. 115), John acknowledged this letter 
and complained of having been kept in the dark, to which com
plaint David, on August 15, 1891, replied (p. 118), that the 
reason he had gone ahead in the matter of this property without 
consulting John was because his mother had told him that John 
thought that as David was the eldest it would be proper for him 
to act for all. We have not the mother’s letter before us, but 
from the way John wrote on receiving the letter of July l(i, it 
is difficult to believe that he ever wrote to her in that way. John 
says that he never authorized him to write in that way.

It is noticeable that David does not directly suggest that the 
letter of July 16, 1891, was not the first advice he had given of 

s owning or being entitled to land. He points out that he 
had to spend about $500 in completing the title, and adds “so 
you can see 1 would have been glad of your help in more ways 
than one.” Then he proceeds (1 have already set out in Wat
ties letter of June 17, what material would be required on the 

ation to the Court), David now puts it this way (p. 
119):—

The Crown Grant must be given by order of a Judge of tin- Supreme 
Court and 1 had (have, I assume lie means) to make allidavit that 1 
am ill.' only brother, or get my mother and brothers, if any, to make (over) 
their right to me so that I can get the deed in my name, so I went to a 
lawyer in this place ( Fraserville) and had these papers drawn up to 
save my mother any expense.

Now. as Wattie knew nothing about any other brother, this 
idea that John should make over his rights to David originated 
with David. Then David adds what seems to me must be au 
untruth: “1 have sent him (Wattie) a power of attorney to act 
for us.”

B. C.

C. A. 
1914

Irriug, J.A.

74
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G A.
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Irving, J.A.

As the power of attorney referred was sent to Watii.- in 
May, and as in dune, Wattie was still under the impression ihat 
David was the only surviving brother, l say this statement that 
Wattie was to act for us was intended to conceal from dm n tin- 
fact that David had been applying for the Crown grant in bis 
own name. And once more he says:—

Your giving me power will make no difference, you will got 
of what it (the land i will bring—it is only to save time and ti- i.

And on page 121, he says: “The law of British Columbia is 
that we all share the same.” On August 31, p. 129, dolm. who 
by this time had received from David the corresponden be
tween David and Wattie writes that he is astonished at tin.ling 
no word therein of his rights or his existence. On August Is. 
David (p. 22) writes to John as to making our claim good, ami 
that we are the right heirs. On September 7 (p. 13d . dolm 
writes that he does not think the property van be sobl until after 
the Crown grant has been obtained and not then without tin- 
consent of all parties, which consent he does not seem disposed 
to give. The next letter produced is one dated December 1. 
1891, in which David, in a friendly letter, tells John to send in 
his claim, send it. he says, “to me or Mr. Wattie, and have your 
name put on the deed. You must (prove) that you are a bro
ther of James Cook, deceased.”

It will be convenient to sum up here that, at the dose of 
1891, David has acknowledged John’s right, and has aban
doned the idea of taking out the Crown grant in his own name, 
hut it will issue in the name of all three, but before n aeliiug 
that conclusion he has, in my opinion, shewn that he had no in
tention of letting John in as a participant, until he was com
pelled to do so. On January 22, 1892, David writes in an appre
hensive tone:—

1 am surprised you have not written to me; neither you m-r .lohn 
answered my last letter. I do not think I have done you any liaim.

He then stated (p. 143) that the matter has been placed in 
the hands of a Vancouver lawyer by Wattie, and that tli lawyer 
had advised that John and his mother must sign the (piiî-elaim 
deed in his favour and that the Government will not issue tlu*
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devil unless they do. and unless this is done the claim will he BC-
cancelled. There is nothing whatever in the evidence to bear c. A
this out, this threatened cancellation. He assures them, “I will 11,1 '
give you all your rights when I get the deed. You are only c<m>k

keeping things back.” CW.
To this letter John replies on February 6, 1892. p. 14U :— inin*. j.i

I have read llie Vancouver lawyer*» letter aild I am willing to sign 
anything to get the business satisfactorily settled. You will be hand
somely repaid both for your trouble and all expenses put out.

In fortunately, at this stage. David was taken with an ill
ness. and a new lawyer was introduced in the correspondence, 
a Fraserville, Quebec, lawyer, Mr. Watersen, who wrote (p.
14*' on February 22, saying that the Government would not 
issue a grant in the three names, as David expected they would, 
lmt insisted that John and his mother should “resign” to David, 
when tin* Crown grant would issue to him as he had made all 
the necessary improvements on the land and furnished the funds 
necessary for taxes, etc. There is nothing in the evidence to 
hear out the statement that the Government had made any such 
declaration. Mr. Watersen, at the same time, wrote a letter to 
John p. 150), but it adds nothing to the matter. Here—in the 
early part of 1892- we have David and his agents deliberately 
misleading those who had a right to know from him the exact 
truth. John at once declined to sign the quit-claim deed (p. 
lâli. He says that he has received a letter from Wat tie who 
says that David has the “only claim” and he adds, “If that 
is so. there is no use in me signing anything in your favour.”
He then points out that, in obtaining the certificate of improve
ments.
you David alone Imd the opportunity of doing anything, while I am will
ing to let you have everything back that you spent and also pay you 
for your trouble, I am not prepared to give you the whole without get 
ting anything. Put my name on the deed as well as yours. It has as 
much right as yours there, also that of mother.

On April 22, 1892, he again writes more fully (p. 153), he
says :—

Karse View, Grangemouth, April 22. 1802. Dear Brother:—Since I 
last wrote you 1 have received information regarding the piece of land left
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by my brother James, and I liml Hint both Mr. Wattie ami yourself h 
trying to mislead me to a certain degree. I liml that the muin - - the 
whole of us that are entitled to |iartici|mte in the estate can la* ; ip0n
the deed and I may also inform you that each of us have an e«|ii. iL.|,i
to share the benefit, the value at present is nearly $3,000 and mx n ,,f 
business in Vancouver is prepared to state that it will become e :u 
able, now before 1 go any further what do you intend doing": -hall
certainly look after my own interest in this matter also mot lie but 
while that is the case. I do not wish to put any difficulties in the v ..f 
the business being settled in a business-like manner. 1 simply 
deed issued in the names of the three heirs, I want no mean advnui mm 
any preference, but I will not sign any paper giving up my claiin 
person as my business man in Vancouver says it is not necessary 1 
I will sign any document to allow tin» claim to la* made up ami tin- 
names put upon the patent, let me know by return mail what y iit-ml
doing ami if you still insist upon mother and me signing a qui him 
you make a mistake as after the last letter 1 received from Mr. \\auit- 
I would sign no such document.

I know all about it David and if you are sensible, I will s. i 
power of attorney for mother and myself, giving power to mah- the 
title to the land and get our name on the patent and the legal tix-n u lie 
dispensed with ami the can be sold at any time suitable.

I must say that this seems to me a most sensible letter, and 
possibly would have brought these two brothers into harmony 
hut, unfortunately, before its receipt, David had, on April 15, 
written .John a letter (p. 124) upbraiding him for his I net. 
and putting forward the statement that David had writ ten to 
his -r in December, 1890, advising her of the of-lames 
and of the existence of this pre-emption. As I have ready 
said this I believe is a fabrication, lie then takes up tl posi
tion that John has been guilty of a breach of faith ii <>t re
turning all this correspondence which has, in my opinion, proved 
so fatal to him, and goes on :—

You suv you do not care how it goes, you want your right I Imvc 
offered you your right, but you will not accept it. You say tlo- insist 
on your signing the quit-claim deed. That is not true. I lm\ • - v-r in
sisted. If you sign it is also well.

It is difficult to say how he could insist to any gn r ex
tent that Ik; or his agents, who, without foundation, rep seated 
that unless the quit-claim deed was signed, the pre iption 
would he cancelled, had done.

7

4 2
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"lln whole strain uf yotir letters »hew* me that it' ; 
tiling without nit* you would not vunsiilt mi* at all.

• mill du siii\

(»7J

On April 2.">. 18112 p. lôti), .lolm writes another letter: (1 i 
denying that lie had any letter from his mother. in Decem- 
ln'i", 1890, or that he lm<l authorized her to tell David to go 
«head: (2) recognizing David's right to he recouped for all 
money spent: and CD ottering to send a power of attorney from 
Ids mother and himself: hut -4) refusing to sign a quit-claim 

A fine manly letter. I don't see how it is possible for 
any body to read it without having a good opinion as to the 
writer’s honesty and straightforwardness.

To this letter David replied on May 4. 18112. referring John 
totli- Chief Commissioner, as if to say he. David, would not 
act any more on John's behalf. But. on May 7. David addressed 
another letter (p. 127). in which he says it will only be the 
strong arm of the law that wid make me consent to put your 
uaiiH or mother's- on the patent, and lie adds these pregnant

C. A. 
11114

With that quotation, which, in my opinion, expresses ex
actly what David's inclinations were, we can leave this corres
pondence.

At the trial David said that before lie bad sent the money 
to W.ittie to pay for the land, he “had asked John to come in 
ami help him" p. 70), the obvious intention is that the Court 
should infer that John had refused to help him. If we turn to 
correspondence we find that David sent the $400 in May. 1891 
ip. loti). It was not until August If», 1891 (p. lllh. until all 
tin- money for the land had been paid, that David wrote, “You 
sci* that 1 would have been glad of your help in more ways than 
one” p. 119). At the trial the defendant said i p. 78). that the 
reason, and the only reason, lie insisted on getting a quit-claim 
•ImJ from the plaintiff was because he. the plaintiff, would no; 
pay any money. The correspondence contains nothing to sup
port that statement. It was put on quite a different ground, 
viz., that it would facilitate the issue of a Crown grant of land, 
in which they would all be interested.

Later on lie sa vs :—
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W lirii I Ih'unl my iiiutlii‘1' was the soli' heiress, I told her that >T<>ii<i would 
Ho nothing and that if she would trust me, 1 would get the ( n v , ^ra,lt 
in my own name, p. 72, and John had nothing to do with it.

This statement is astonishing. He was informed in s. pteiu- 
1m* r. 1*90. that his mother was the sole heiress < p. 94 . On I », 
eemher 1. 1891, long after the quit-claims had been seul over, hi 
wrote to John i p. 123), “All our names will he on it. His 
next letter, January 22, 1892, contained the unproved threat 
that, unless the mother and brother in Scotland released their 
rights, the claim would be cancelled by the Government. The 
theory that the Government regarded the mother as the sole 
heiress was not put forward until the employment of the Van
couver lawyer. I should put the exact date of the Government 
adopting this theory as May, 1892. just before David wrote. • 
would only he by the strong arm of the law” that his mother's 
name would appear on the Crown grant. We have then all 
sorts of theories put forward by David at the trial. First, that 
lie had applied to John for money to assist him and that it was 
in consequence of that refusal that he went on at his own risk. 
Second, that he acted for his mother alone, and quite independ
ent of John. Thirdly, he represented to his mother that John 
would do nothing whereas in 1892 he was quite willing to send 
a power of attorney, but David (p. 127) said he would not ac
cept from him a power of attorney. To John one story, to his 
mother a different one.

All these are inconsistent with the correspondence, and they 
are also inconsistent with the reasons put forward by David in 
his conversations with Alex. Montgomery after 19u;l, for re
fusing to recognize John's rights. The reasons given to Mont
gomery were, first, that John had been unkind to their mother: 
second, that John was responsible for the failure of the Fraser- 
ville business. The last ground seems to me to convey the idea 
that had the Fraserville business (to which reference will be 
made later> been a success. John’s rights would have been re
cognized.

A great deal of unnecessary labour has been thrown upon 
us by the neglect of the solicitor preparing the appeal hook, to 
observe the rule which requires exhibits to he pin... 1 in order
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of date. The practice of including tin* correspondence produced 
from the Department of Lands and Works in the evidence of 
the clerk producing, is to he condemned.

I now turn to that correspondence. It was late in 1891 that 
Wattie placed the matter in the hands of a Vancouver lawyer. 
As the lawyer was to he paid i|td(NI for obtaining a Crown grant 
of land to which a certificate of improvements had already been 
obtained, one naturally asks oneself why was so large a sum 
pai'i for so simple a job. If it was to secure the grant in the 
usine of David alone, one can understand the price being a large 
mu They made an application in December. 1891, p. 61, in 
I hi v id’s name, and it would appear that in May. the exact date 
is not stated, but I would infer prior to May 7, the date of “the 
strong arm of the law” letter. Mr. Russell had an interview 
with the chief clerk of the department, p. 60, and as a result 
a quit-claim deed executed by the mother alone was procured 
in October, 1892. and forwarded to the department. A state
ment was made in the letter that the defendant was all along 
morally and equitably entitled to this gram. With that state
ment I cannot agree. The department, however, asked (p. 60) 
for a quit-claim deed from John Cook, but upon obtaining, so 
it is said, an opinion from the Depnty-fleneral of the day, that 
the mother alone was entitled see p. 60). the Crown grant is
sued direct to David on December 18, 1892. dated September. 
1*92.

Now. is Joint to be bound by such a decision obtained by 
bav <1. John’s trustee, behind John's back, m order that David 
may obtain a grant in his own name? I think not. The whole 
transact ion recks with fraud.

The plaintiff seems to have made some steps towards assert- 
ing his rights, but being informed by counsel that he was sulli- 
'•'•ntly protected. I suppose by David’s letters, did nothing.

After an interval of seven or eight years, the plaintiff came 
t to Canada, on a visit. I take it. and met his brother in 1900; 

"fording to the plaintiff nothing was then said about this land, 
hut in the fall of 1901 when the plaintiff and his mother came 
mit from Scotland and the plaintiff and the defendant went

B.C.

('. A. 
l»l 4
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into business together, tin* plaintiff advanced David > m to 
enable him to become interested in the business to tie - ,.x
tent that he was. The matter was spoken of and tlii< - 
lasted some IS months, when it proved a failure. A «pu . I., 
tween the brothers followed because John wanted to 1 tin- 
defendant with (i per cent, interest on the I,, \
some time John returned to Scotland in 1900. and l>a\ mun
to British Columbia in the summer of 1903. The mmi linl
while the two sons were in Canada. November 13. 190(

While these people were living in Canada, this prop • \ was
often spoken of. That is common ground. The plaintiff \s

I «ilteml to | my my slum- of tin- taxes ami ex penne* lie u. mn! 
if lie xvihil«l make ii|i his account. That mi the day I ndvnn n i!,.
#12.0(10. David oil civil to give me an acknowledgment in xvi ;• a i 
had a half interest in the land, hut I said that as xve wen : 
was not neccHsary.

The defendant says that, on three occasions n.- in
let the plaintiff have an interest in the land if he won I ki\ his 
share. The first time in defendant's house. Rivier. lu . up. it. 
1900 ( p. 72), again later in the Fraserville Co.'s ofli , 7i 
and a third time in the New York Building in M .il |i.
73). hut the plaintiff refused to take his share of tie opciix
anti pay one-half of the cost. The defendant's w i< irates
the first conversation, which she says took place in I. ami 
she adds, off her own hat. "Yes, and there was a • r that 
came out from him. and he said he did not want to any
thing to do with hush lands.” There is no such left. -Ineed,
nor in any of those produced is there a hint of su rliiiig.
From what we have read of the plaintiff’s letters I k if n 
highly improbable that he would so write. Had In rith-n 
I think it altogether improbable that a document so ..ible to 
the defendant would not have been preserved. Tin w. ■ * vol
unteered evidence being so improbable, I feel at lib* • to dis
regard her direct corroboration. But another vitn - A I- \ 
amler Montgomery, who was living with the dc; unit in 
Fraserville, says that, in the fall of 1903. after Davi ; imm- 
out to B.C., the plaintiff said to him that lie did n ink it 
worth while paying taxes on hush lands in K < ' - >ouug
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man was adopted ami brought up liy the defendant, and it may 
1m* said that hr was I'avmirahly disposed towards him. That 
may be. but his evidence to me rings true. Accepting it as true, 
it lends a certain amount to the story told by David, hut it does 
not ai firm his testimony as to any of the three conversations de
tailed by him.

Montgomery was speaking of something that had taken place 
in tic fall of llhtd. Ten years is a long time to remember the 
exact words of a conversation concerning a matter in which 
you have no personal interest. If he has recalled the exact 
words they, in themselves, do not amount to an abandonment. 
Un tin other hand, they do shew that the plaintitf. in 1303. hail 
not altogether lost interest in the property.

We come then, to examine the defendant's own testimony 
s to these three offers. At the time they took place, the bro

thers were friendly, and the plaintiff had advanced $12,500 to 
the defendant, or on his account. In these circumstances, it 
seems to me unlikely that he, David, would say—I have ob
tained this property for my sole benefit, but as I feel the weight 
oftlie taxation. I now offer you a chance to obtain at cost price, 
a one half interest in the property over which we had so much 
uitph isantness. Surely it would lu» more natural, more in ac
cordance with that feeling of gratitude which he says he felt 
to tin- brother who had assisted him to the tune of $12.000, to 
s|M-ak of himself as a trustee for the other, hut. subject to re
payment of advances. To me. it seems difficult to understand 
how these brothers became reconciled as long as David claims 
that he was the sole owner of the property.

W have the learned trial Judge’s finding in the defend
ant's ivour. but that is by no means final. This Court has, in 
ivase of this kind, to rehear the case, and although we must pay 
great regard to the learned Judge’s finding, we must not shrink 
Irom upsetting his decision if we come to the conclusion that he 
was wrung. In Pattnoti Timber Co. v. Can. Pacifir Lambrr Co. 

19(1!' 15 B.C.R. 225 at 236, I dealt at length with the duty of 
# Court nf Appeal in dealing with questions of fact on appeals 
from a .ludge. What I said there is quite consistent with the
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In Story's Kquity .lurisprudenee 12nd Knglish ed . x_'iiu.

Cook wlim- implied trusts hiv divided into two el asses, viz > hose

CitOK. which stand upon the presumed intention of the parties, md
secondly, those which are independent of any such int.-imon, 
and are forced upon the eonseienee of the party by opei .iimn of 
law. as for example, in cases of meditated fraud, imposition, 
notice of an adverse equity, and other eases of a similar n mm. 
it is said that these latter are usually called construct i\« trusts, 
or trusts < ./■ malefuio. If the declarations in David’s leti.u> do 
not amount to an express trust - he is certainly a truster . r 
mail ft in.

There is a line of eases of which l\nih v. Samlfi i .....
monly called the liumford Market case i (172ti), report.-d u 
Selected Cases in Chancery (2 Kelynge), p. til. and ;ils.. in 
Wh. ik Tudor Leading Cases, is the leading case. Then m a 
hill brought by an infant against his trustee to have u least 
which had been granted to the trustees for his own benefit, it 
was shewn clearly that that lessor had refused to renew I'm tin- 
benefit of the infant. Lord Chancellor King said :—

Thmigli 1 «lu imt sax then1 is fraud in this vase, yet lie alien 1 i 
have let it mil mil. than to have had the lease to himself.

It was held, on grounds of publie policy, that the d< i• n-lair 
was trustee of the lease for the infant, and must assign tin s.miv 
to him ami account for the profits, and that he was entitled to In 
indemnified from the covenants contained in the lease

That case has been followed again and again. Sonic strik 
ing instances of the principle are to be found in f/ritV» v 
(Irifjin 118(141. 1 Sell. & Let'. 352: l itzi/iblmn v. Srauhai, 1 
Howl. -Nil . Mill V Hill 1852 . 3 II I. Cases 828 
application of its principles is in Griffith v. Omn. [1!hi7 1 ('ll. 
1). 195, a decision by then Parker. *1. It is there pointed out 
that the principle is primarily applicable to renewal of leases, 
but in the notes to White & Tudor's report of the ease, tie 
learned commentators say the rule applies to all varieties of 
property and not merely to leaseholds—citing Cooper v Phibht.
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L.K. - ILL. 149. 165. In Canadian Courts, tin* principle lias B.C.
Iieen applied in several cases, viz., in Foster v. McKinnon ( 1*5(11 , A

(ir. 510. where defendant took advantage of his position as MM4
administrator and completed a pre-emption title. In Laniont c,M,K
v. Lmnont (1*59), 7 (Ir. 25*. a dispute between two brothers. Cntm 
the defendant obtained letters of administration and bv virtue

In (UK. .1 A.
of his position and by making false statements, obtained a 
Crown grant behind the plaintiff’s back, a decision by Mowat,
V.-C., and in Ht Hob in son and Cogm (1*6*), 14 (Ir. 561 at 
•"•(is, where defendant, though he did not prove the will was held 
a trustee.

In Hi unit v. (laslight ami Coin Co. i 1**3), 52 L.J. ('ll. 9*. 
where one of the trustees of a lucrative agency agreement pro
cured the agency to be renewed to a firm, in which he was a 
partner, upon terms less lucrative, but still beneficial, it was 
held that the trustee s interest in the renewal agreement formed 
part of the trust estate.

I would hold that the defendant in obtaining the certificate 
of improvement and subsequently the Crown grant, which is
sued to him on December 1*. 1*92. became a trustee is mahficio 
for tin* heirs of the deceased.

It is needless, perhaps, to observe that a person usurping 
the office of trustee cannot, by renouncing his intention of carry
ing out the duties placed upon him by law, vest the trust pro
perty in himself. Much reliance was placed by the defendant's 
counsel on this letter of May 7, 1892, but on the authority of 
those eases 1 think it is clear that the defendant, by interfer
ing in the administration of Janies Cook’s estate and obtain
ing the certificate of improvement, he, the defendant, thereby 
constituted himself a trustee for his mother and brother, and 
that it was his duty to protect their interests. I cannot agree 
that Ins solicitors were justified in asserting as they did in Octo
ber, 1*92, that he was all along morally and equitably entitled 
totli. Crown grant: p. 59. In Clegg v. Edmonson (1857), 8 
b*‘0. M. & (i. 787. 44 Eng. R. 593 at 601, Lord Justice Turner 
said:—

It i< sufficient for me to state that the mere communication of the 
intention on the part of the managing partners to apply for the lease for 
their own lienefit could not in my opinion be sufficient for the purpose.
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A defence relied on was that allowed in Farmer \. I. n,n- 
stom (1882), 8 Can. S.C.R. 140. tin* principle contend'd tor 
living that you cannot go behind the Crown grant and \. t 
set aside by the Courts on equities existing before its issu Mut 
how can it be said in this case that the Crown had all tin diets 
before them, when the applicant, who was the trustee ; u the 
defendant, was representing that he alone was the person • n 
titled to the Crown grant. Farmer v. Liviuqsttnu can v uo 
application to a trustee (h malefieio making an appli< mi u 
fraud of his cestui que trust.

There remains the question of laches, delay and i s 
cenee. The plaintiff was aware in •January. 1891, that tli 1 rmvn 
grant had issued, lie did not issue his writ until 191j Their 
mother did not die until 1900. and. the defendant and plaintiff 
both admit this, were talking about sharing the property un
til 1903. It cannot be said that the plaintiff slept on his rights 
as long as these conversations as to sharing the prop, r « were 
going on. If we accept the phrntilf s v .si»n. the d< '.lint, 
as late as 1902 or 1903, was assuring the plaintiff that lie re
garded himself as trustee.

In Cooper v. P bibbs, L.R. 2 H.L. 149. the bill was tiled in 
1803. and it was there held that the defendant, a trustee <»t pro
perty for himself and others, had acquired, under an A u Par
liament passed in 1837. upon the representation that lie was 
solely entitled, an absolute interest therein, but was never
theless a trustee for all parties beneficially interest. subject 
only to the repayment to him by tin* parties entitled m.lertli. 
trusts of the moneys properly expended by him in acquiring the 
property and improving the same. Prcndcrgast v. I n't mi, on 
appeal (1843). 13 L.J. Cli.v., 208. was a case of partnership and 
stands on a somewhat different footing. A partner must not 
wait to see whether the partnership business will ivsiilt in a 
profit.

As to acquiescence, which, in its proper sense, means stand
ing by and seeing another person about to commit, or. in the 
course of committing an infringing of your rights in such a 
manner as really to induce the person committing the act. and
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win» hut for such acquiescence might have abstained from it. to B C.
Ih-Iii'W that In* assents to its being committed, acquiescence in e. a.
this sense is not proved. The plaintiff protested again and l!»u 
again that lie would not he a party to a quit-claim deed. Cook

Then the defence is reduced to laches. Here, acquiescence in c/mik. 
its other sense, that is to say. that the plaintiff refrained from ,rvj“ 
seeking redress after lie became aware that the Crown irrant had 
issued to the defendant cuts an important figure. But lapse of 
time alone is not sufficient. The other factor, viz . whether there 
bus been any change of position on the defendant's part must 
In- considered.

In Ifoclufoucaufd v. Houstead, 118971 1 ('h. 19t>. lands were 
purchased in 1878; the plaintiff contended that they had been 
purchased by the defendant as trustee for her. The defendant 
liiviiuie bankrupt, and in 1880 his trustee in bankruptcy re
pudiated the plaintiff’s title. The defendant never expressly 
.l.d so. The plaintiff apparently thought that it would be bet
ter to wait and see whether the defendant would not be aide 1 > 
make some arrangement with his creditors which would enable 
Leu to regain control over the property, and then recognize her 
- .dm to it. The suit was brought in 1894. twelve years after 
the correspondence ceased. The Court of Appeal consisted of 
Lord Ilalsbury. L.C.. Bindley, and A. L. Smith. B.JJ.

The principle upon which we must proceed is put in one 
sentence by Bindley. B.J.. who delivered the judgment of the 
Court.

'I In time which has elapsed since the plaint iff knew that her claim t«* 
il»' i -lute was disputed is *n considerable that before giving t In- plaintiff 
lin i. lief t..• which she would otherwise lie entitled it is necessary to con
sider what her conduct has been and whether anything lots happened to 
ri-iiiln it unjust to the defendant to compel him to account now.

The judgment then refers to the cases cited before us by 
Mr Mowat, viz.. Erlanger v. A# tv Sombrero Phosphati ('o., 

1878». 8 App. ( as. 1*218, at 1279. and then proceeds:—
In ipieHtiong of this kind it is not only time, hut the conduct of the 

pmt irs which has to he considered.

The Court of Appeal in the Rochefoucauld case were dealing 
with .hi express trust, and assuming that an express trust can-

—
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not lit- matlv out tjr visa films vtrborum from the letters of .July 
Iti. 1891, August 15, 1891. and January 22, 1892, the d'-f.iidant 
has a right to urge that, in dealing with a claim to establish a 
constructive trust the Courts exact a greater degree of pr.-mpti- 
tude. That, 1 think, is so especially where the property is of 
a speculative nature: see City y v. Cdmunsoit, 8 Del*. M \ ii 
787, 44 Eng. R. 593, a case between partners, concerning min- 
ing property, where nine years were allowed to lapse, tin* Court 
held the plaintiffs were precluded by laches. That cas. .-ms 
to me to be distinguishable, having regard to the property at 
stake.

Applying the test laid down by Lindley, L.J., in wh.u u,r. 
has the plaintiff given the defendant to understand that Ii had 
abandoned his claim beyond remaining silent from 1902 <>r i Hi:i 
to 1912 ! Or what equity can the defendant set up to resist the 
plaintiff's claim ? He still owns the estate; the money Imr ,.,\>d 
by him except the $300 paid to the lawyer can be returii- I to 
him. and he recovers all he is entitled to.

I would allow the appeal, reverse the judgment and d . laiv 
the defendant a trustee, with costs below, direct an aen. , • ,-nid
dismiss the counterclaim. The defendant should havi.....: md
all that he there asks for had he admitted his trusteeship

Martin, J.A. (dissenting) :—1 dissent. The appeal should 
be dismissed for the reason that the learned Judge hidow has 
reached the right conclusion.

Galliiier, J.A. : So far as the correspondence between tbi
parties is concerned, 1 can see nothing unreasonable in the atti
tude that John Cook took in refusing to sign the quit-el,i m deed, 
and it is useful here only in so far as it shews the attitude of 
both parties up to the time at which it ceased. After that tie- 
parties were at arms’ length.

The learned trial Judge has found as a fact, and tin- evid
ence justifies that finding, that John Cook, some time subse
quent to the issue of the Crown grant to David refus, i to as
sume his share of the burden of procuring the land and pay-
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inir the taxes thereon. The judgment proceeds upon the ground 
that, after the issue of the Crown grant to David in 1892. David 
at most was only a trustee for dolm. and that John's refusal to 
hear his share of the burden, and repudiation of trusteeship, 
coupled with tile lapse of time which intervened before John 
made his claim, amounts to abandonment.

It is not necessary to inquire what Were the respective riidit* 
of the parties up to the time the Crown grant issued. Cpon tin- 
issue of the Crown grant David became a trustee for John in 
respect of his interest in the property.

This action is brought to have David declared a trustee, and 
il resolves itself into a question of whether John, by his acts or 
omissions has so altered their position as to preclude him from 
now claiming as a cestui que trust. At the time the Crown grant 
was issued we find the parties at arms' length, David declaring 
any interest John got. he would have to get through tin* Courts, 
and John declaring that lie would look after his own interests. 
Tin- correspondence between the brothers ended, and for a period 
of some years nothing is said or done between them regarding 
the property. They then go into business together in a pulp 
manufacturing concern in the Province of Quebec, John ad
vancing all the money and advancing for David $12,000. for 
which David receives shares in the company. This proves a 
failure, and the moneys advanced by John to David still remain 
unpaid. At the time of these advances David says he oll'ered to
..... I half of the property in question to John, but John said
it was not necessary or something to that effect. Later, the évid
ence is that David again offered to deed half the property to 
John, but this time insisted on John paying one half the cost 
of procuring and maintaining the property, and that John said 
he did not want anything to do with bush land in British Col
umbia This is denied by John, hut David is corroborated in 
this by his wife and one Montgomery, a hoy whom David had 
brought up. Nothing further transpires until John learns in
* that David is bringing an action against the city of Van-
• ouver for damages for interference with water rights pertain
ing to the property, when some correspondence takes place he-
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1 ween .lolm iiml h Mr. Itussell, solicitor tor David, and thx ac
tion is tinally brought in 1912.

From tin* time of the death of the brother dames to tl, piy. 
si-nt. David Cook has done all the work and paid all tlit- m u. \s 
net osaiy for procuring the Crown grant, and paid all tli. taxes 
on the property in the whole amounting to several hundi- i dol
lars. dolin has contributed nothing directly, but I tli. -k u. 
must not overlook the fact that, for over ten years, David lias 
been indebted to dolin to the extent of several thousaii I dol
lars, and. although this is probably outlawed long ere this, yi-t, 
in considering the equities of the ease as to the Imnl i that 
David has lieen carrying, and which he urges, it is a matter for 
consideration. This money loaned to David is far in > - » of
what dolin could be called upon to pay as his share her. Tak
ing this into consideration, we have left only the stab • nt of 
dolin that lie did not want to have anything to do with Kritisli 
Columbia hush lands, a statement made at a time when David 
was largely indebted to him. and was demanding hall tin- <\ 
penses incurred by David up to that time.

It may very well be that John, so far from considering him
self railed upon to pay this, concluded not to do so as tin- bal
ance was largely the other way; but la* that as it max. the cir
cumstances were as stated, and I fail to see. under all tli-- cir
cumstances. where dolin has done or omitted to do anything 
which a Court of equity could construe as an abandonin' at. It 
is true he has lain back for a number of years without lively 
asserting his rights, but that he might choose to do. n ixing on 
them all the time, hut choosing his own moment to assert them, 
and I find nothing which satisfies me that he at any tiim- ahan 
doned those rights, nor do I find anything in the antlmritice 
which, under the circumstances of this case, would indue. me to 
refuse the relief prayed.

I would allow the appeal with costs.
dudgmeiit should lie for the plaintiff as prayed, and the de

fendant should have judgment on his counterclaim with costs

McPiiillips. d.A. (dissenting):—This action is om brought 
to have it declared that the plaintiff (appellant) is . titled to
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an undivided half share or interest in certain lands in the New B C. 
Westminster district in the Province of British Columbia, eon- < . a. 
sitting of 193 acres situate near the mouth of Seymour creek 11,11 
and numbered lot 851, group 1. New Westminster district. The Cook 

land was held under a pre-emption record from the Crown by c'/h>k

James Cook, who died in September. 189(1. It would appear ....... ,
that the defendant, being a brother of the deceased pre-emptor. .iiw»tin*i

obtained the Crown grant to the land, having seen to all the pro
visions of the Land Act being complied with, also having ob
tained a quit-claim deed, under date of December IK 1897. from 
his mother, the father of the deceased being dead.

The contention of the plaintiff being that as the mother 
died on November 13, 1900, the land became the absolute pro
perty of the plaintiff and defendant, in the proportions of one 
undivided half share to each. It was alleged that the defend
ant. well knowing that the plaintiff was one of the heirs-at-law 
of the deceased pre-emptor—entitled in the same degree as him
self to an interest in the land—represented to tli mother that 
she alone was entitled to the land, and upon such representa
tion obtained the quit-claim deed and the grant from the 
Crown.

The learned trial Judge, in a considered .judgment, with 
wliii h I entirely agree, refused- upon the facts adduced at the 
trial—to hold that the plaintiff established any position on 
which the Court would be entitled to grant relief, and disturb 
tin* defendant in his position as the owner of tie* legal estate 
in the land—holding the title to the land by grant from the 
Crown. t>., that the defendant was not a trustee of the land to 
tin* extent of a one-half undivided interest therein for his bro
ther. the plaintiff in the action.

The evidence is somewhat voluminous, and tin* findings of 
fact of the learned trial Judge are most definite and precise, 
and I do not consider that it is a case where the Court of Ap
peal ought to disturb those findings. The learned trial Judge 
had the opportunity to observe the demeanour of the plaintiff 
and defendant under examination, and to weigh the evidence, 
and where, at best, the plaintiff could only succeed by invoking
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B. C «équitable principle»—and that against the view of the learned
C. A. trial Judge—the Court of Appeal, should it overturn thi s. find.
11,11 ings and grant the relief asked in the face of the laches of the

Cook plaintiff and the now evident attempt to romp in if I ma> h,-
Cook permitted to so express myself—and reap advantages tin risk

m x of which the plaintiff would never assume throughout long ware
(diwnthic' when the defendant alone hail to stand by and without tin- vigil

ance of the defendant the land would have been irretrievably 
lost—would offend against all accepted principles of a Court 
of equity.

It seems to me that the decision of the Judicial Committee 
in Khoo Sit IIoh ami others v. Lim Thean Tong ( 1911 ), 81 L.J. 
IVC. 170. 119121 A.C. 823. is very much in point win Lord 
Robson said, af p. 177 :—

I heir l«ordships* Hoard are therefore called upon, ns wen .■ N.> rhe 
* oiirt of Appeal, to express am opinion on the credibility of . i,:!,, ting 
witnesses whom they have not seen, heard, or questioned. In coming to a 
conclusion on such am issue their Lordships must of necessity I»- nvi-aitlv 
influenced lay the opinion of the learned trial .fudge, whose judgment i* 
itself under review, lie sees the demeanour of the witnesses and in esti
mate their intelligence, position and character in a way not op . the 
i oiirts who deal with later stages of the ease. Moreover, in cat-.. Iik>- tin- 
present, where those Courts have only his note of the evident, in work 
upon (it is true here we have the transcribed stenographic m-nv hut 
"U the particular facts of this ease I do not differentiate the «-.i-• . then- 
arc many points, which, owing to the brevity of the note, max appear 
have I wen imperfectly or ambiguously dealt with ill the evidenn ml y et 
were elneidated to the dmlge's satisfaction at the trial, either I- - "wu 
quest ions or hv the explanations of counsel given in presence of th< purties. 
Of course, it max he that in deciding between witnesses h< I.i- i-h-urly 
failed on some pidut to take account of particular circnmstaiii-i- pr-ilu 
hi I i ties material to an estimate of the evidence, or has given <-i • l-uct- I» 
testimony, perhaps plausibly put forward, xvbieb turns out on mon- ran- 
fill analysis to be substantially inconsistent with itself, or with indisput
able fact : hut except in rare cases of that character, eases uhif-li are 
susceptible of being dealt with wholly by argument, a Court of V: al «ill 
hesitate long before it disturbs the findings of a trial Judge *u-vil "» 
verbal testimony.

To my mind, argument has failed to disturb these findings 
of the trial Judge, and without it being held that tin- learned 
trial Judge is wholly wrong in his findings, the defendant can
not be disturbed in his title, holding as he does by express grant 
from the Crown.
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The quit-claim deed, being exhibit No. 10 in the action, and 
set out at pp. 135. 186. of the Appeal Kook, truthfully sets 
forth the heirs-at-law of the deceased pre-emptor, James Cook, 
and the Crown was in no way deceived, as the quit-claim deed 
was till'd in the Lands Department at Victoria before the issue 
of th. Crown grant; and further, it is to lx- noted that the 
Crown is not a party to this action—and with tin- knowledge 
that the plaintiff was one of the heirs-at-law. the Crown granted 
ami conveyed the land to the plaintiff. What is the result in 
law It seems to me that the plaintiff is powerless to ask the 
ai<l and assistance of the Court, especially without the interven
tion of the Crown. In Farmtr v. Lirinf/stom (1884). 8 Can. 
S.t'.U. 140. at p. 157, Strong, J., said:—

Kurt tier, tin* hill does nut shew that tin- patent was issued l>\ tin* 
Crown in ignorance of the plaintiff's possession ami improvements. It does 
mil therefore shew that there was error or improvidence in this respect. 
It lia- lieen well settled l»v numerous decisions in Ontario in suits insti- 
11111--! under a provision similar to that of the statute now in question, that 
whin tin- ( rown has issued the letters patent in view of all the farts, the 
urant is conclusive, and a party cannot, as it is said, set up equities be- 
liiml the patent.

X"W. in the present case there i- no sullivirnt allegation to shew that 
tin- patent was issued by the Crown in ignorance of the facts of plaintiff's 
possession and improvements. It is true it is stated generally in the hill 
that iIn- patent was issued in ignorance of his rights, but this allegation 
nimi'ii. "ii tlm general rules applicable to equity pleadings, he construed as 
a siillicicnt allegation that the Crown was ignorant of the facts of the 
plaintiff's possession and improvements.

Uni- there ean be no question the Crown was aware of the 
(n't that the plaintiff was one of the heirs-at-law— the quit-claim

1 in its recital shewed this, and as previously pointed out. the 
Trow11 is not a party to this action.

In Ttmpleton v. Stewart (1898). 9 Man. L.R. 487. Rain, J.. 
at p. 499, said :—

Hu- objection is also taken that the Crown having, after due inve«tiga- 
ti'in. issued the patents to Mrs. Stewart, this Court lias not jurisdiction 
t»» grant the relief tliât is asked in the hill, and that at all events, the At- 
t'wnej «"-lierai of*the Dominion should have been a party to the suit.

What the bill asks is that the defendant, the patentee from the Crown, 
k il.-i-lared by the Court to In- a trustee for the plaintiffs, and that she be 
orib-riii to convey the land to them. Now if tin- land in question had been

B. C.
C. A.
mi t

Mi Phillip». J. A.
(diwentlng)
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B.C. ordinalx Crown land. Unit is. haul it Imm-ii laud vested in tin- «
--------  seen s \\ clear un tin- authority of ttmillon v. Jeffrey. I K. A V ,hl
^ fruity v. I room a ii. I M.ll. 151, anil tin* ease* inferred to therein, i i in.

1 Court would led have any jnrisdietion to entertain the suit, h '"in
Cook ‘8 111,1 «hewn to have laeen issued through fraud, error or i in ; ■ t

v. and it is shewn that it was issued after a full investigation im
Cook. circumstances.

The situation livre is that it was land vested in tin ' mwii. 
and the I'avts as to who were the heirs of the deceased pn ■.|»tor
were fully disclosed to the Crown ; it cannot he assumed the 
Crown acted through legal error as to who were the heirs t law 

certainly not without the Crown living a party to th- tion. 
and so contending—and the documentary evidence is to tL on 
trarv.

In (’rott/i v. I fournau (18811). 1 Mail. L.K. 14M. T; .1 
iafterwards Sir Thomas XVardlow Taylor. Chief .1 listof 
Manitoba i. said, at pp. 152-153 :—

In Unit province i Ontario I it hud been held, in tin* case of i: ■ \

Jeffrey. I < hit. K. X A.It. 111. decided by the Court of Appeal ;i- . h-!- 
as IH45. that where the Government had examined into the claim- n - 
ing parties, to lands leased from the Crown, and had granted n i m 
of those parties, the Court of Chancery had no authority to nr tin* 
grantee of the Crown, a trustee of the lands for the opposing n

The late learned Chief Justice It obi it sou in delivering th- iun-i
of the ( ourt. said. “We agree with the argument of Mr. K«tcn. veil
if it could la* charged that the patent had issued improvident!; that
the Crown had been in any manner misled, the consequence of t muM 
in general only he. that upon a proper proceeding by tin* t i at th- 
instance lit might Ik*i of the person shewing himself to he p 
it. the grant should Is* repealed, and thus the land would In* -
in the Crown, which unquestionably must he allowed to e\< i >- " 
in disposing of its property.” In a more recent case of Laterem - \. /**»».-* 
my. !• hr. 474. the Court considered itself unable to grant reli- l *le-ngli
the patent had issued in ignorance of the opposing claim of > piaintiil.
upon the fraudulent representations of the patentee, and con. I meat l-y 
him of facts from the Crown Land Department.

I In* subsequent case of Humes v. Boomer, 10 Gr. 535. was ..■. i-led by 
the then \ .< . Spragge. now Chief Justice of Ontario, who I.. • mi tin*
Court xx a* e -nelmled by Boni loll v. Jeffny. ami that the I’lihl I..111-I Act.
10 X id. ch. 150. sec. *20. did not extend the jurisdiction t ourt.
. . . The late ( hancellor VauKoiighnet in the case of l.um \.
eroy. already cited, expressed a strong opinion, that in 'in i 
Attorney-(«encrai was the proper party to invite the action .
In Barnes \. Boomer. V.-C. Spragge said, that Boulton v. ./« • y had de
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ridetl. t liait tin- proceeding >lmuld In* by tin* ( rown itself. In I In* face of 
the unanimous decisions of suvli eminent .ludges a* those whose language 
I Imu* quoted. it would In* ini|MiNsihle for im* to entertain tin* jurisdiction 
«ml in grant tin* relief prayed.

I aiu not unmindful of Esq ni malt cl- Nanaimo A*. Co. v. Fût- 
,lid 1908), 14 B.C.H. 412. wherein it was decided that, in the 
circumstances of that case, the defendant should be permitted, 
on giving notice to the railway company, to proceed with her 
application, and that the Crown need not be a party to the ac
tion The judgment in the action was given by the Chief Jus
tice of British Columbia (Hunter, C.J.). and went on appeal to 
the full Court, the judgment of the learned Chief Justice being 
set aside, the Court being composed of Irving. Morrison, and 
Clement, JJ. I do not think that it can be said that the decision 
really disturbs the opinion here expressed by me that the Crown 
grant cannot be affected, or the title thereunder disturbed, save 
in an action to which the Attorney-General is a party, as pos
sibly the special circumstances of the case may be such as to 
render all observations to the contrary as obiter dicta; but if it 
should be the case that such is really the effect of the judgment,
I respectfully dissent from that view, and agree with the judg
ment upon that point as expressed by the Chief Justice of Brit
ish Columbia (Hunter. C.J.), at p. 414. where lie said :—

B. C.

C. A. 
1914

M< i*tiiiiii«. i.a. 
(i1law»nllngi

Then* i* no prineiple letter established in our Inw Ilian that in an 
uhliiiiii> suit lietween subjects, a patent from the ( rown which i* #.r fariv 
(slid cannot In* attacked in the absence of statutory authority on the ground 
**f any irregularity, mistake, misrepresentation or fraud, which is alleged 
to have occurred in the proceedings leading up to its issue, hut such 
matters may In* canvassed only in a suit pnqierly framed for that pur|Nise 
by or with the assent of the Crown, such as an action by the Attorney- 
tieaernl or by petition of right. If it were not so. no man’s title would lie 
•afe. and the foundations on which the right to real property at present 
rest would be swept away.

Then, unquestionably, there has been laches here. Hals- 
bury's Laws of Knglaud, vol. U. sec. 208, reads in part as fol-

A plaintiff in equity is Iwuind to prosecute his claim without undue delay. 
This i** in pursuance of the principle which underlies the Statutes of Limita- 
ti'm. riinlnnlibuH rt non tlorniienlibus les nuccuirit. A Court of equity re
futes it- aid to «talc demands, xvhere the plaintiff has slept upon his

4t 17 u.L.e.
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B. C.

C. A. 
IttU

M. Plllllil*. .1. X 
fdliwiiHng)

right ami acquiesced fur a Ivngtli of time: Smith V. Clay ( 1767 :: Hrn.
( . 63». ii.. per 1.01(1 (ormleii; sec Pickering v. Stamford ( Txird > •' 17U31.
2 Ve». 272. 28ft.

Then we have in the same volume the following, at p. 17)1, 
being see. 209, in part :—

In certain classes of claims a stricter rule prevails, ami the chum t . 
relief in equity must lie made with special promptitude. These are l.iim. 
to establish constructive trusts, to set aside gifts made under undue infln 
once, and to obtain specific performance or rescission of contracts In 
cases of constructive trust, relief which would have been given originally 
will lie refused after long acquiescence ( Heck ford v. Wade ( 18051. 17 V* 
87. !>7. I\< .1. the equity must lie pursued within some reasonable time: 
Townsliend v. Toirnshend (1783). I Bro. 550. 554. Especially i- this 
the case where the claim is to establish a trust in respect of property <ii n 
speculative nature: f'/ei/i/ v. Edmondson (1857). 8 De (J.M. & ( i 7*7 ' \ 
Clements v. Hall (1858), 2 Del». & .1. 173. C.A.; Srnhouse v Christian 
I undated l cited lit Ves. 15ft; Xonray v. Rowe ( 18121. 1ft Ye- 111 see, 
however. Turner \. Trelawney (1841). 12 Sim. 4ft. where a trust of mining 
property was established notwithstanding the lapse of fifteen years and 
large expenditure on the mines.

Here we have the lapse of fourteen years and one month 
after the issue of the Crown grant to the defendant before ac
tion brought.

In view of present-day conditions, and bearing in mind the 
decisions of the Courts in later years, I think it can be well said 
that here we have such delay as would disentitle a Court of 
equity to grant any relief, were the facts even such as to war
rant the Court in so acting if brought in time—which, in ray 
opinion, upon the merits are wholly wanting.

T would therefore dismiss the appeal and uphold the judg
ment of the learned trial Judge dismissing the action

Appeal allowed.
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HEX v. RIOUX ALTA

All" Supreme Court. Ham jt. si,,,,.» ,,s. Stuart, ami W alsh. .11. o r
lprit s. |«M4.

1914

1. SinrcTloN i $ 11—Si—(Jim vxukh s i n i»: x l’io:viot s ciiastk char 
ACTKB— PRK AKKA XliKII I’KONTITl I luX.

Where tin- girl w«* physically chaste. a conviction for her seduction 
when under the aye of sixteen may he supported under Cr. Code NOOUi 
see. 211. although the circumstances indicated a fixed intention on her 
part, by arrangement with an intermediary, to surrender herself to 
the man for a stipulated price.

[See It. v. Humains. 13 Can. ( r. ( as. IIS; H. v. Lnuflltenl. S Can. Cr.
Cas. 1H4 : and H. v. Contenu. 19 Can. Cr. Ca«. 350. |

(’rown case reserved on a conviction for seduction of a girl statement 
under sixteen contrary to the Cr. Code see. 211.

The conviction was affirmed.

!.. /•’. ('tarry, for the Crown.
.1 (i. Mar Kay. K.C.. for the aeeused.

The judgment of the Court was delivered by

\\ alsh, J. The accused was convicted hv my brother Stuart weieh j. 
of an offence under see. 211 of the Code. I le has reserved for 
the opinion of this Court the question
whether upon the facts as found by me and upon the other uncontradicted 
fart-* disclosed in the evidence submitted I was right in deciding that the 
(firl Lillie limit was. prior to .lamiary 19. 1914. of previously chaste 
character within the meaning of see. 211 of the Code.

These facts divide themselves into two classes, (a) those im
mediately preceding and leading up to the sexual intercourse 
which the accused enjoyed with this girl, and (b) those which 
relate to an incident which took place at an earlier date in tin* 
store of a second-hand dealer.

The girl left her home on January 2 last, because of a quarrel 
with her step-mother. A day or so later she fell in with a woman 
named Lizzie Ross, who was employed in some capacity in a 
shooting gallery, in which the accused appears to have been 
interested. Tips woman took the girl to her room which she 
shared with her for several nights. The girl frequented the shoot
ing gallery at which the Rass woman worked, and was there 
introduced by her to the accused. The woman and the girl talked
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ALTA. over sexual matters before the date on which this offn
< c.
1914

committed. The woman asked her if she ever did lm< ;l
<1 nest ion the meaning of which the girl seems to have quit- |, r.

Rex stood. The woman advised her to enter upon a sporti lit.

Rtoirx telling her how she could avoid trouble as a result of irnnl
intercourse with men. The arrangement under which tin uM.,|
had connection with her was made by Lizzie Ross, w h • • 
that a man, who was not named, would pay her $10 if s', ,,u|,|
stay all night with him. With no further arrangnm i than 
this she went on January 10 with the accused to a t ninir 
house with the fixed intention of prostituting her bod him

for the promised cash consideration. She recorded tin- .em-v 
Mr. and Mrs. Jones, in the register of the house to repn >. m tin- 
accused and herself. They were assigned a room. win. they 
occupied all night and in which the offence of which lie i.. im-ii 
convicted was committed. This summarizes with suffi. ful
ness the facts in class (a).

The facts in class (ft) are not so easily stated. At t trid 
she was cross-examined with reference to them, but all tin. il l 
be got out of her then was that some days before this i.lmt
with the accused she was in the back part of the store of .... uni
hand dealer, talking with the proprietor, when lie gn ii.-r
by the hand and was .just going to pull up her clothes n Io
wa» interrupted by some one who came into the at on In Inr 
evidence upon the preliminary enquiry she used very V- ivnt 
language in describing this incident. The learned -111 • • ■ Ira vs 
the inference from what she said on the preliminary v that
man in the back of the second-hand store had made an ati.-mpt 
and had possibly gone so far as to have got his private paris in 
juxtaposition with hers with her consent, without urn •»!>!«>• 
sit ion from her.” He describes this as “an inference ii**li tin 
Court in banc may modify, because it is only an infer-1 not 
a primary fact.” lie finds as a fact that before Janu.ry 1". 
no man had succeeded in having connection with her.

Even if anything short of a previous actual phy >i• • • ■ iw 
chastity in the girl whom he has carnally known can iviil a 

man who finds himself in the plight of the accused, in "> "I1*11 
ion none of the facts here established are sufficient In 1 r iinl tlii'
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girl ns oik* who whh not at tin* time when sin* submitted herself ALTA, 
to him "of previously olumte character.” g c.

The fact that she un<lerstoo<l Lizzie Ross’ talk on sex matters. I'-'i*
even when couched in the peculiar phraseology which she cm- rkx

p|n,\' i|. does not prove her to he of unchaste character. Knowl
edge of these things comes to all women, sometimes in one form 
of expression and sometimes in another, and. in the great major
ity of cases, long before they have any practical familiarity with 
them. To impute an unchaste character to this girl because of 
her understanding of the other woman’s talk would be an exceed- 
ingly unsafe thing to do. for it would follow that every woman, 
no matter how pure of mind, who understood the meaning of 
(-■iteli phrases descriptive of impurity, must he similarly branded.

Nor do I consider her conduct in yielding herself to this man 
for money and in accompanying hi in for that purpose to the 
house of assignation and recording their arrival under assumed 
names in the register as proof of her unchaste character. In tin* 
fan of the learned Judge's finding that no man before the 
accused had succeeded in having connection with her, no infer- 
vucc to the contrary can he drawn from these facts. The most 
that in la* said of them is that they indicate a fixed intention 
on her part to surrender herself to this man for money, and a 
hra/.ciiness in carrying that intention into effect. The bait which 
the accused, through the woman Ross, held out to her was money. 
Instead of exciting her passions and leading her in this way 
perhaps by degrees to submit herself to him, he appealed to her 
avarice, or. it may la*, to her needs, for she was absolutely with
out money, and in this way accomplished his end. If. instead of 
doinir this, lie had, by adopting the course which the practised 
seducer usually adopts, created a desire for sexual intercourse 
which after a time she found it impossible to control, and yield
ing to it. she had gone with him to thi- place, I do not see how 
that would have made her of unchaste character.

Nu ll fads as those with which I am now dealing constitute 
the inducement-leading up to and practically forming part and 
parcel of the offence itself, for without preliminaries of some 
character the offence would never he committed. 1 cannot see 
how the chaste character of the woman can be affected by the
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ALTA. nature of the motive which impels her, whether it be the Im. „f
S.C.
11U4

money or the excitement of passion. The registering of the name 
in the books was but a detail in the general scheme to which she

Rex had committed herself, which is no more suggestive of her un
chaste character than is any other detail in that scheme

Upon the other branch of the case there is more dite ulty. 
There is no absolute finding of fact by the learned dudg- .is to 
what took place in the second-hand store, lie merely . 1 raws 
an inference from what she said on the preliminary which is 
that this man “had possibly gone as far as to have his private 
parts in juxtaposition with hers, with her consent, without much 
opposition from her.” lier story at the trial is quite .it var
iance with this idea. The language which she used on the pre
liminary is ambiguous; standing by itself it is undoubtedly .'lar
gest ive and might fairly bear the meaning which the h 
Judge seems inclined to give it. If, on the other hand, her 
explanation of it as given at the trial is the true one. and upon 
its face it does not seem unreasonable, the expressions she used 
on the preliminary were quite innocent. It is not for this Court 
to find the facts; its function is to say from certain given facN 
what legal consequences shall How. The onus is on the accused 
of proving the girl not to have been of previously chaste char
acter, and upon the case presented to us I think it is impossible 
for us to say that the learned Judge erred in the conclusion whir! 
he reached.

1 would, therefore, answer the question submitted in the 
affirmative.

1 have carefully refrained from expressing an opinion upon 
the meaning to be given to the words “of previously chaste 
character,” that is, as to whether or not actual physical un- 
chastity must be proved by the accused to entitle him to be 
acquitted, for, as I have already said, in my view of the case, a 
determination of that question is not necessary to the disposition 
of it.

Conviction alJirntxi

4
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FORDHAM v. HALL. B. C.

Britixh Columbia Court of \ppeal. Maciloualil. C.J.A.. Inn nil. Ualliher C. A.
ami MePhillipH. ././. 1. April 7. 1014. inn

1. liKFOHMATIO \ OK I NSTItl MKM S l § I —I )—FOK MISTAKE—NTATITK OK

Tin* Statut»* of l-'niml* in not iivuilalilv as a «h-ft-m-»* against tin- rn-ti- 
lication of an i*xmit«*«l agreement on tin- ground of fraud or mistake 
clearly shewn, although tin- antecedent contract was une winch the 
Statute of Frauds required to In- in writing and it was hy word of 
mouth only.

[Re lioulter. 4 ( h. I). 241. applied; lllley v. Fisher, .'tt Ch. I). .‘IH7 :
Shrewsbury v. filmic, 80 L.T. Jour. 274: May v. Flail. |lflOO| I Ch. 
tilt), and Thompson v. Iliekvian, 111)07] I Ch. 550. considered.|

2. Kvidknck (I VI II—502)—Kectiku ation ok xioktoaoi -Mistake.
Although there is no previous agreement is writing, rectification of a 

mortgage may lie allowed on oral evidence when there is clear proof 
of the intention.

Appeal from thv judgment of Hunter. C.J.B.C.. December statement 
.y 1913, in favour of the plaintiff, decreeing the rectification of a 
realty mortgage.

The appeal was dismissed.

Joseph Marlin, K.C., for tin* defendant, appellant.
Boduell, K.(for the plaintiff, respondent.

Macdonald, C.J.A. :—A mortgage was executed by the ap- Macdonald, 
pellant Bertha F. Hall, as mortgagor, by her husband Alfred 
Hall, the other appellant, as party of the second part, to th • re
spondent as mortgagee to secure an advance to Alfred Hall of 
$4,000. It was so executed because of a mistaken belief of their 
respective attorneys that the title to the lots mortgaged was in 
Mrs. Hall. The title in fact was in Alfred Hall, and hence this 
action to rectify the mistake. The appellants are unable or un
willing to repay the loan, yet they resist the rectification of what 
they cannot deny was a mutual mistake. They resist this on the 
technical ground that the Court cannot receive oral evidence 
"f a mistake because of the Statute of Frauds. This is an attempt 
on the part of at least the appellant Alfred Hall to use the 
Statute of Frauds for the purpose of fraud. There is not even 
the poor pretext on his part that there could be a doubt about
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B. C. the merits of the respondents' ease. The learned Chief .lu-inv
C. A. 
1914

who tried the aetion in effect rectified the mortgage hv de<-l, n*r 
that Alfred Hall should he described not as party of the si .ml

Fordham part, but as mortgagor. No personal order for payment « .is

Ham.. made against Mrs. Hall : her name was not struck out of tin
mortgage, but the effect of the judgment is to relieve her id li;i- 
bility. The net result is that the mortgage has been rectified su 
as to make the owner of the lots, who was also the borrower of tin 
money, the mortgagor : to put him in the position which but for 
the mutual mistake he would undoubtedly have been in from tin 
beginning, and to release Mrs. Hall, though not formally, from 
the transaction. In that result I think the learned Judge was 
right, though 1 should have gone more directly to the point, ami 
have struck Mrs. Hall's name out of the mortgage.

Apart from the defence of the Statute of Frauds. a| ;..l 
hint's counsel contended that because there was some evid 
that the original intention of the respondents was to have a n ! 
gage in which some one should join as guarantor (that beiin* tin- 
suggested reason for joining Alfred Hall as party of the seemul 
part, though the mortgage contains no guaranty clause) no re
formation which the Court can make can effectuate the whole 
agreement of the parties, and hence the decree in effect makes a 
new agreement between them not in accord with their virtual 
understanding.

While there is some such evidence I think it nevertheless ;il:iin 
enough that the real agreement between the parties was th.it tin 
respondents should loan the money to Alfred Hall and tli.ii Al
fred Hall should secure the repayment of the loan by a limi t ^.sg«- 
of the lots in question, executed by himself if the title v- - in 
him. and if not. then by bis wife, if the title were in her. 1 in 
the latter event, he. as the borrower, was to join to bind any 
interest he might have and to pledge his personal credit. Mail 
the title been in him I do not gather from the evidence th.it his 
wife, or anyone else, would have been asked to join as guai itor. 
What was intended then was a conveyance of the prop- y in 
mortgage, and Alfred Hall’s personal covenant to pay, and. by 
the rectification decreed, that has been effectuated.

1 now come to the defence of the Statute of Frauds. Mr.
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M ii’tin. for the appellants. relied mainly on Woollam v. IIearn B C-
(1802). 7 Ves. 211. .‘12 Eng. It. 80; Davies v. Fillon ( 1842). 2 <■. a.
lh ury & Warren 227); Mai/ v. Flail, [1900] 1 ( h. 610; and ,w,4
Thompson v. Hickman, | 1907] 1 Ch. 7)50. Tliv first named <!<-- Kordham 
fiiles that a Court of equity cannot because of the Statute of (
Frauds rectify an executory agreement for a lease on oral evi-

Mm ilium lil.
deuce. In other words, that the Courts will not decree specific *'' ' 
performance against a defendant of an executory agreement to
gether with rectification of the instrument sued on. The other 
cases shew this, that where it is sought to rectify a deed which 
was executed in pursuance of a prior written agreement, not on 
tin ground that it does not conform to the terms of the agree
ment. but that neither conforms to the real bargain, the Courts 
will not rectify because that would be tantamount to reforming 
a written executory agreement on parol evidence, and then de
creeing specific performance of it by in effect directing the ex
ecution by the defendant of a corrected deed. I lad this mort
gage been executed in pursuance of a prior written agreement, 
tin case would come clearly within the very terms of these deci
sions. There was no prior written agreement in this ease, and 
111ice. assuming they were well decided. I think the cases relied 
upon by Mr. Martin are not authorities against the decree com
plained of.

This distinction to my mind explains the apparent contradic
tion between those eases and those upon which respondent's 
e umsel relied : as for instance. ID Itoulfer, Ex parle Xational 
Frovincial Hank of England (1876). 4 Ch. I). 241. in which a 
charge in the nature of a mortgage on real property was rectified 
on parol evidence notwithstanding that the Statute of Frauds 
was pleaded : and Thomas v. Davis (177)7). I Dick. .101. 303, re
ft red to with approval by ( ’o/.ens-Ilardy. .).. in Johnson v.
Fraiifje, | 1901 ] 1 Ch. 28. at 36; and in Kugden on Vendors and 
Purchasers. 14th ed., 122. Thomas v. Davis was not a case of 
tin rectification of a marriage settlement, but of a conveyance, 
and does not differ in principle from the case at bar.

That the absenee of a prior written agreement materially dis
tinguishes this case from Davies v. Fillon (1842), 2 Drury &
Warren 225. and others of like character above mentioned. I
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B. C. need only refer to the language of the Lord ( hunccllor ( Sug> n
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in that ease, where at p. 233, he says :—
It is said that if a mistake was proved and that there was no . .lien

Fordiiam contract, the parol evidence would he admissible. Perhaps it mijj! v

Hall.
cause there is no settled rule of law in the wax. and as there is no unitwi 
contract the Court must endeavour to ascertain by the best evidence hi

Macdonald. get what was the contract of the parties and whether there wn- ,m\ 
mistake.

Again, in Murray v. Parker ( 1854), 19 Beav. 305 at 31 is 52 
Kng. R. 367, 368, the Master of the Rolls. Sir John Ronunilly.

In all cases the real agreement must be established by evidence u .tv 
parol or written. If there lie no previous agreement in writing pai d 
denee is admissible to shew what the agreement really was. If the. 
a previous agreement in writing which is unambiguous, the deed will I ■ 
formed accordingly : if ambiguous, parol evidence may be used to explain '

In that vase the Statute of Frauds was set up, nevertheless 
the rectification was made, hut 1 do not cite the ease so much for 
the result as for the rule laid down by the Master of the Rolls, 
that

if there be no previous agreement in writing parol evidence is admissiM- to 
shew what the agreement really was.

Having reached the conclusion that the Statute of Frauds 
was not a bar in circumstances like these to the admission of parol 
evidence, either before or since the Judicature Act. it becomes 
unnecessary to express a settled opinion as to whether the state 
ment in Fry on Specific Performance. 5th Canadian ed„ p. 400, 
that—

This vexed question has, it is believed. Iieen finally solved by the Puli 
cature Art (1873), sec. 24. sub-sec. 7.

is a correct statement or not. It was argued that (Hlf if \ /•’'dor 
(1886), 34 Ch. D. 367: May v. Platt, [ 1900| 1 Ch. 6W and 
Thompson v. Hickman, [1907] 1 Ch. 550. shew that that «•late 
ment is not a correct one, but as I read these cases they do not de 
eide anything with respect to the effect of that sub-section upon 
a question of this kind. It would appear to me that tin suit- 
section could hardly be said to have made any change hccaii* tin 
principles applicable to the rectification of instruments wa- tin
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name before as ai nee the .Judicature Act. namely, equitable prin- 
ci plea.

No difficulty arises in this ease about the facts. The moment 
it was proven that the title was at the time the mortgage was 
given in the husband, a fact proved by the production of the 
certificate of title, it became manifest without more that a mis
take had been made in the mortgage in inserting the name of 
the wife instead of that of the- husband as mortgagor. Very 
little in this ease depends upon oral evidence. Reading the mort
gage in connection with the documentary evidence of title, it is 
just as obvious that a mistake had been made as it was that a 
mistake had been made in the instrument in question in Wilson 

v. Wilson (1854), 5 H.L.C. 4u, 10 Eng. R. 811. where it was ap
parent to their Lordships that “John” ought to be read “Mary.**

I would dismiss the appeal with costs.

Irving, J.A.:—With reference to Mr. Martin's second point ining .i.x. 
that assuming mistake proved the Court will not enforce, by 

a decree of specific performance, an agreement to which the 
Statute of Frauds is applicable, but which has to be rectified on 
parol evidence.

The old rule which is set out in Woollnm v. Ilcarn ( 180*2 >.
7 Ves. *211. 32 Eng. R. 8fi. *2 W. & T.L.C. 513. has been modified 
since the passing of the Judicature Act. Two examples are 
Olley v. Fisher (1886), 34 Ch. I). 367, and Shrewsbury, etc.. Cab 
Co. v. Shaw (1890), 89 L.T. Jo. ‘274. These were executory 
agreements, untouched by the Statute of Frauds, and. therefore, 
are not authorities in the present case. North. J„ in giving 
judgment in Olley v. Fisher, said that now (since the passage of 
the Judicature Act) the Court can have no difficulty in enter
taining an action for the reformation of a contract and for tin- 
specific performance of the reformed contract in every ease in 
which the Statute of Frauds does not create a bar. It is on this 
opinion that Mr. Martin relies and he cites two eases which In- 
claims support his argument, viz.: May v. Flail, |1900| 1 Cli.
616, and Thompson v. Hickman, |1907j 1 Ch. 550.

Before discussing these eases it may be well to consider tin- 
circumstances under which a deed will be reformed : Where there

B. C.

0. A. 
mu

Fomin am 

Ham..
M.Hilonuld,
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tlccd will bo reformed - and parol evidence is unncees< 
Where the previous written agreement is ambiguous parol

Fordii \m deuce may be allowed in to explain the ambiguity. Win"

H AU.. is no previous writing the rectification can only lie allow
oral evidence when there is clear proof of the intention ai 
contradiction on oath by the defendant.

Now in Min/ v. /Va//, 119001 1 Ch. (ilti. which was foi 
fieation of a conveyance, the previous agreement in writhm is 
unambiguous, and Farwell. »).. refused to admit parol evi-l 
to contradict the previous agreement. In Thompson Hit
119071 1 Ch. 550, here the application was to rectify a e-m 
mice in unambiguous terms, the deed being of minerals ^
on each side of and adjoining a railway. It was propose ! t••
make it read so as to include the mineral underlying the ran
The previous agreement used the same unambiguous t. 
Neville, J., said that he would follow Davits v. Fillon, 2 In & 
War. 225, and Map v. Flail, \ 10001 1 ( 'll. tilt!, tin- ground of t >»■
decisions being that the evidence of intentions was not a is-
sible. These two eases do not bear oil the Statute of Fla 
in neither of them was (Hit p v. Fisher cited, but in John \.
Hrayyc, 119011 1 Ch. 28. the present Master of the Rolls. ii

( 'ozens-1 lardy. ,).. when the dictum in OIU p v. Fisher |:I4 < 1*.
:p>7 | was read to him, scouted the idea that the Statute of !• i i Is 
formed any defence in an action of fraud or mistake, am lie 
cited a case decided in 1757—Thomas v. Davis ( 1757). 1 1 ' * k- 
.'{01—where the rectification of a conveyance of land was so id. 
The evidence of the attorney who received instructions t 
pare the deed and did prepare the deed was admitted. Thm « 
deuce, though admissible, was not deemed sufficient. Other 
of more recent date were cited, but the opinion of ( 'ozens-l 1 1
.).. itself seems to remain unquestioned, and it is cited in t*-\t 
books as settling the law.

The decision of Bacon. C.J.. lit Ifoulltr (l87(i). 4 < 1* 
241. seems to recognize the same doctrine, in the case of 1 st 
mistake.

I do not think I can put this part of the case better tlmn
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it is put by Mr. Cyprian Williams in the second edition ( 1900) B C. 
of his Vendors and Purchasers at p. 783:— <\ v

It is no defence to mi action for rectification to jilead that tlie ant'1 
cedent contract was one which the St:itut<- of Fraud» require* to l.e in Fouoham 
writing, and that it xvhh made by word of mouth only, i./n/uiwou x. lira</*/«. r.
111.mi11 1 ( h. 23.) For if made by word of month the contract xxa- not IImx.

void, hut only not enforceable ; and if the parties really assented t- such ining. j.a 
h «oiitract and had also a common intention of reducing or giving eifert 
tn all the terms of that contract to or by writing, and Ibis intention were
frustrated owing to the omission or mis-statement by mistake of - >me 
material term of the contract, it would Is- giving countenance to fraud 
to allow the defendant to rejiel proof of the mistake under cover "i" the 
statute. If, however, the writing purpmt to contain the contract but omit 
«ai material part thereof and there were no common intention to put the 
whole contract into writing, the document cannot Is* rectified. If this 
wvie not so. the Statute of Frauds could never lie enforced.

The first and more difficult point remain*, was there satisfactory 
proof of the mistake to justify the amendment ?

It is always necessary to shew that there was an actual con
tract antecedent to the instrument which is sought to he rectified. 
A Mr. Bliss was authorized by Alfred Hall to obtain a loan, and 
he xxas authorized to execute a mortgage of his property, lie 
applied through a firm of brokers. ( hrimes A: dukes, who in 
turn applied to the plaintiffs’ solicitors ml an agreement xxas 
reached to advance the money, hut by some blunder the mort
gage xxas drawn with Mrs. Hall as mortgagor Alfred Hall being 
joined as guarantor. Alfred Hall was infonm-d hy Mr. Bliss that 
the loan had gone through and was asked if he himself would 
execute the mortgage, to which llall replied, “No. you do it for 
me under your power of attorney.”

There is no contradiction by Alfred Hall. 1 would hold tin 
evidence sufficient to justify the rectification and dismiss the 
ippeal.

(ÎALLIHER, J.A. :—1 would dismiss the appeal.
It is abundantly clear upon the evidence that Bliss had full 

authority to execute a mortgage on the lands in question in the 
name of the owner, Alfred Hall, and that it xxas the intention of 
all parties to charge these lands with the mortgage as against the 
owner. Alfred Hall was the owner, but by error his wife was
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named in the iiiNtrument as mortgagor. Alfred Hall being mimod 
as the party of the second part presumably as guarantor fm the 
payment of the moneys advanced, but with no covenant tin- 
mortgage deed.

What is sought here is to rectify the instrument transp.isini? 
the names of Alfred Hall and Bertha Fulton Hall so that Ah'ml 
Hall becomes the mortgagor and to have specific performance 
of the mortgage decreed. This transposition would make tin in
strument what it was originally intended to be as against Alfred 
Hall. The parol evidence is clearly admissible for this purpose, 
and since the Judicature Act ( where the Statute of Frauds does 
not intervene at all events) the Court can rectify the .vj-ve
inent and decree specific performance in the one action. See 
Olley v. Fisher ( 1886). 34 Ch. I). 367.

Mr. Martin, counsel for the appellant, contended that when 
rectification was made the Court had before it a document partly 
written and partly dependent on oral testimony, and being so the 
Statute of Frauds (which was pleaded ) comes in and says you 
cannot enforce specific performance.

The mortgage is an executed agreement and as it stands 
complies with the requirements of the Statute of Frauds.

The Court here is not making a new agreement between tin- 
parties. but declaring what the written agreement between tin- 
parties is.

It is true that conclusion is arrived at by the admission of 
oral evidence, but I do not think it is a case where tin* Statute 
of Frauds applies: Re Boulter, K.r porte National Provincial 
Board of England ( 1876). 4 Ch. 1). 241. is. I think, in point.

m.i-'mum .la. McPhillips, J.A. :—This appeal is one from the judgment at 
the trial of the Honourable the Chief Justice of British Colum
bia ( Hunter, C.J.). The action was one brought to rectify a cer
tain mortgage upon real estate in the city of Vancouver executed 
on December 1, 1911. it being alleged that by mutual mistake 
of the parties to the action, the defendant Bertha Hall was in 
the mortgage described as the mortgagor and the defendant 
Alfred Hall was described as the party of the second part. 
Whereas Alfred Hall should have been described as tin- mort-
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gagor and Bertha Fulton Hall as the party of the second part— 
the party of the first part being the plaintiff Fordham. The 
action was one also for foreclosure and possession of the lands. 
The defendants, who are husband and wife, severed in their de- 
tViiees and denied any mistake—advance of money under mort
gage—authority in the attorney to execute tin- mortgage—that 
parol evidence was inadmissible to vary the mortgage, and sec. 
4 of the Statute of Frauds was pleaded. The learned Chief 
Justice held that it was a case of mutual mistake and a proper 
case for rectification as claimed, and that in default of pay
ment of the mortgage money, interest and costs, the defendants 
be foreclosed of and from all right, title and interest in the lands 
ami that the plaintiff do have possession of the lands.

The defendants join in an appeal to this Court, alleging that 
the learned trial Judge erred in holding as he did—and that the 
evidence established (a) that the defendant Alfred Hall should 
have been the mortgagor, and that the defendant Bertha Fulton 
Hall should have been joined as guarantor thereof and that by 
mistake Bertha Fulton Hall was named as the mortgagor, and 
tli« defendant Alfred Hall was named as the party of the second 
part, and that by further mistake the mortgage did not con
tain a covenant on the part of the defendant Alfred Hall to pay 
til* mortgage money ami interest, and denying that a case was 
made out for rectification—as if rectification was ordered ami 
the defendant Alfred Hall be the mortgagor, and the defendant 
Bertha Fulton Hall the party of the second part—as guarantor—■ 
in that the mortgage as executed was executed by and on behalf 
of the defendant Alfred Hall by his attorney (one Bliss) who 
also executed the mortgage for ami on behalf of tin- defendant 
Bertha Fulton Hall—that the power of attorney from the de
fendant Bertha Fulton Hall did not authorize any such guaran
tee; (b) that even if the evidence could support rectification, no 
order could be made directing the payment of the mortgage 
money and interest, and in default foreclosure by reason of sec. 
4 of the Statute of Frauds; (c) that the evidence did not support 
the learned trial Judge in his decision that the intention was that 
both defendants should be parties to the mortgage.

It was most strenuously and ably argued by Mr. Martin.
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and hiH argument was supported by a very earefill citation ,,f 
authorities, that no doeunient van be reetified to the extent that 
the same lx- made good under the Statute of Frauds by tin intro
duction of parol evidence, and change the legal effect of tin i .«mi 

nient.
rpon the facts of the present case, however, ill my opumii 

no difficulty arises in applying an admittedly well l .un 
principle—that being, that the Court will correct the mistak. to 
carry out the real and manifest intention. Further, it is |><n 
to the Court in an action for rectification to admit of pan-I . v! 
deuce being given to establish the nature of and the real iiit«n 
tion of the parties. Malins. V.-C.. in Welman v. Wrhnan i |HMi 

49 L.d. Ch. 741, said :—

Every cane to lie found in the books nil go on this: although :< -i..|
interest may lie acquired, yet if the Court is satisfied that a »!«. v...*
executed in a form in which it ought not to have lieeu. and not i m 
fortuity with the intention «if the parties, it will, reganlles* of all in* 
avijuireil, and whatever the consequences to those who have aequire«l \| 
interests may lie. put the dee«l into a proper form, ami one which i- 
cordance with the intention of the parties. Therefore. I am nm tine 
contrary to any case.

In the present case, with rectification decreed no vested or 
previously acquired interests are at all affected.

The Statute of Frauds is no bar and in no way prohibits th« 
Court in the exercise of its power of rectification in a proper 
cast1.

lie lioulter, Ex parte Xational Provincial Hank Ewihiwl 
( 1870). 46 L.J. Ch. 11. 4 Ch. 1). 241. was a ease where it was liehl 
that the bank having advanced their noney upon an agreement 
for the mortgage of certain houses, was entitled in equity to have 
the memorandum rectified so as to carry out the agreement, ami 
that they must be treated by the Court of Bankruptcy as possess
ing a valid security upon the two houses. Bacon, C.J.. at 1 ». 
said :—

In my opinion the whole argument has proc«>e«led on an enVveh • ■ ’»
ous principle. The Statute of Frauds, in my judgment, has no mow t 
with this case than Magna t'harta lias. The contract is plainly pn l '• 
tween these people. It is a contract for advancing money, ami that tlu-n 
should be a security upon certain property.
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The facts of the present ease to my mind are perfcetly simple : 
th< defendant Alfred Hall was advanced the money mentioned in 
th« mortgage by the plaintiff: the land is rightly described; the 
mortgage is duly executed as it happens by the two defendants; 
but unquestionably the owner of the land to whom the advance 
was made was intended to be the mortgagor, but by error he is 
not so named, but is described as the party of the second part; 
ami the party of the second part is not made a covenanting party 
in any way—unless it can be said that the proviso at the end of 
tin mortgage supplies this deficiency, and it would, upon the 
facts of the ease, be reasonable to so hold. The proviso reads as 
follows;—

Provided and it is hereby declared and agreed by and between the partie* 
lii-H-to that all the covenants, clauses, agreements, powers, provisos and 
condition* herein contained shall lie binding upon and enure to the benefit 
of the mortgagor and mortgagee, their heirs, executors, administrators, 
successor* and assigns respectively. And it is further agreed that tin- 
word* "mortgagor” and “mortgagee” ami ail words referring to the parties 
herein importing the masculine gender shall be construed as applicable to 
female ns well as male parties, and if there are several mortgagors or mort 
gagées or other parties, shall k* applicable to each and all of them, and if 
mix party is a corporation, shall he applicable to it. and all covenants herein 
contained on the part of the mortgagor shall, if there he more tlian one. lie 
construed as joint and several covenants.

The rectification being made, i.e., Alfred Hall's name being 
inserted in the place of Bertha Fulton Hall as the mortgagor of 
tin first part, nothing more is necessary as the mortgage is duly 
executed under seal, and the plaintiff becomes entitled to have 
tin terms of the mortgage carried out. and the money advanced 
thereunder paid, or in default thereof, foreclosure as one of the 
remedies available to the plaintiff.

In Johnson v. Itragge, [1901] 1 Ch. 28. 70 L.J. Oh. 41 at p. 
45, the Master of the Rolls (then Oozens-Hardy, J.) said

The instrument «if August U. 1805. is under seal. No further deed will 
lie required. The deed when rectified by inserting the few words needed to 
correct the blunder mn\le hv the solicitor friend, will he a perfectly valid 
appointment. The jurisdiction I am asked to exercise does not depend 
up«it any doctrine peculiar to powers. Wlu-n once the deed is made to 
accord with what I find to have been the real bargain and intention of all 
parlies to it. no further relief will lie needed.
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The dinl inet ion to bo drawn from Thompson v. IIid ./», 
11907] I Cli. fifiO, 70 L.J. Ch. 254, and the present case is this 

in that case there was a previous agreement in writing . I a 
deed following it. and Neville. .1.. held that where a den! has 
been executed in pursuance of and in conformity with a pn ms 
agreement in writing, come to between the parties, the Cour a ill 
not rectify the deed on the ground that due effect has been vm 
to the intention of the parties. At p. 258, he said :

The Court will not, upon tin* ground of mutual mistake recti f\ 
vexiinee xvliieh Inis been exeeiileil in eonformily with n previous ;i_ un! 
in writing come to between the parties. The ground of these dcri-i 
pears to In* that evidence of the intentions of the parties ilehors tie1 
agreement cannot he received without infringing a well known rule ■ l.uv, 
ami that to grant relief in such a case would Is- eipiivaleiit to tin i f 
specific performance of a written contract with a parol variation.

The present case is one where the mortgage—being tin- 
ment entered into between the parties, and duly executed Us 
not give effect to the intention of the parties, and the aid • the 
Court is invoked to carry out the real intention of the parties 

In llalslmry's Laws of England, vol. 21. p. 21, we read
Although where a written contract is followed by a conveyance t 

veyance may, on the ground of common mistake, lie rectified so as • • 
respond with the contract iltealc \. hole, [1IMI7I I t'h. 6114), yet "l iIn- 
two documents as executed correspond, common mistake will noi. it • - 
In- sullieieiit ground for rectifying Isitli.

And in the footnote (a) reference is made to Thompson \ Hid 
man, supra, amongst other cases, reading

Darien v. Fil ton (1H4‘2), ‘2 Dr. & War. 225; J lay v. Finit. | liaiu 
0111; Thompson r. Hickman, [10071 1 t'h. 660, where Neville, .1., at '••• 
that the law xvas as stated in the text, Imt that he had great dilli- 1 in 
following the reasoning on which the cases appear to he based. Tie 1
derisions were founded on the old equitable rule that the Court \' • ii"t
grant speeilie performance of a written contract with parol variate- hat 
quote whether that rule should still prevail since the Judicature \ i ls7:-
Cto a :i7 Viet. eh. 001, see. 24(7); sis* (tllcy v. Fisher tlHSOi. :ii I).
307; Slirneabury ami Talbot Cab ami Voinclcss Tyre Co. V. Slian "■‘ii 
SU L.T. Jo. 274.

The course of conduct of the defendants in the present ease 
well merits the application of the observations of the Lord Jus
tice Turner in Lincoln v. Wright (1859), 4 De (1. x<: J I*'-» 
145 Eng. R. <>, at 9] ;—
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Having cnmtiilcrcil this ciihc hîiici» tin* hearing. I am quite sntinlle«l that B. C. 
tbr «Iccreo is well fniimliMl. Without reference tu tin* qm-stinn «if part per- 1
fornmiici» on wliivli I do nut think it necessary to give any opinion, I think * '
that the parol evidence is admissible, and is decisive upon the case. The 
principle of the Court is. that the Statute of Frauds was not made to Fordhxm 
cover fraud. v.

Hall.
The defendants. altliough both executing the mortgage—it is ,, , ~ , ,

true hv their attorneys in fact both attempt to escape liability, 
and relieve the land from an encumbrance which certainly was 
agreed to as security for the money advanced, and the money 
advanced was admittedly received by the defendant Alfred Hall.

In the notice of appeal which was given to this Court (the 
defendants, acting jointly in the appeal), paragraph 1 reads 
as follows:—

That tin* learned Judge misapprchcndcil tin- effect of tin- evidence and 
that the real meaning «if the evidence was that the mortgage in question 
was drawn up in pursuance «if instructions, which were that the defendant 
Alfrcil Hall, who was the owner of the property slnndil he the mortgagor, 
and lh«‘ defendant Ih-rtha Fulton Hall should join in said mortgage as n 
guarantor of tli«‘ amount of the mortgage money ami interest; that bv 
mistake the defendant, Bertha Fulton Hall, was made the mortgagor, and 
the defendant, Alfreil Hall, was made party of the second part; and that 
la further error the saiil mortgage <!i«l not contain, as was intended, a 
eainant on the part of the said Alfred Hall to pay the said mortgage 
nimicy ami interest.

Now, tin1 above was the view of the evidence taken by the 
leavned counsel for the defendants, and it was contended that no 
cas. for rectification was made out as the attorney in fact for the 
defendant Bertha Fulton Hall was without authority to enter 
into any such guarantee, and in transposing the names the de
fendant Bertha Fulton Hall would become the guarantor; that 
•loi s not necessarily follow, nor do I find that the evidence estab
lishes that the defendant Bertha Fulton Hall was to be the guar
antor. the intention was to make her a party, along with her hus
band, to the mortgage.

It would certainly he the utilization of the Statute of Frauds 
to perpetuate fraud to he constrained to hold that the statute 
is a bar to relief, and that rectification is not permissible, upon 
the facts of the present case, and even as the defendants them- 
wlvcs view the facts. I would also think that upon the facts in
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any case an equitable mortgage was created which would « itlo 
foreclosure being decreed, apart from rectification. It is . Lo 
noted that no judgment has gone against the defendant I tha 
Fulton Hall for the mortgage money, interest and costs.

With regard to the question of costs, these, as is well mn 
under the law as we have it. follow the event unless the mt 
or Judge shall for good cause otherwise order. The |n tin 
of the Courts, where complete discretion exists, has been t . .in
sider the conduct of the parties in awarding and dispos* of 
the question of costs in cases of mistake and rectifient n of 
documents. The defendants, to say the least, have acted unrea
sonably and unjustly in refusing to correct the mistnlo and 
resisting rectification. I. therefore, think that this cas. not 
one for making any special order, but that the costs should fol
low the event.

In my opinion, and for the foregoing reasons, 1 see no g < nnd 
upon which the decision of the learned Chief Justice of | . dish 
Columbia should be disturbed, and it follows that in my nion 
the judgment appealed from should be affirmed, and th< ;>poal 
dismissed.

Appeal distal /.

BURGESS v. ZIMMERLI.

Hrilish Columbia Court of Appeal. Macdonald. C.J..!.. Irviiui /..u» 
(iallikcr, and MePhillipa. April 7. 1»I4.

1. DkxtISTN (8 1—(I)—VnLAWFI'L I'RACTICK—Fkkh NOT ;UIII.

Doutai work done in violation of tin* Dvntiatry Act, It.s i' H'll. 
oil. 04. cannot constitute ground for an action for fees for «.n work, 
and moneys already paid in relation thereto may lie recovered 1

Appeal by the defendant from the judgment of L.u i»man. 
County Court Judge, in the plaintiff’s favour in an aetim lore- 
cover fees for dental work, done in alleged violation of tli Dent
istry Act, R.S.H.C. 1911, ch. 64, with a counterclaim for a re
fund of the part payment already made.

The appeal was allowed, Martin, J.A., dissenting, an ’ jinlg* 
incut entered dismissing the plaintiff’s claim and allow g the 
defendant’s counterclaim.

Tait,
EllioU
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Tait, for the defendant, appellant.
Elliott, for the plaintiff, respondent.

Macdonald, C.J.A. I think there was a clear violation of 
tin Dentistry Act, eh. 04, B.S.B.C. 1911, and therefore the plain- 
til! in the action 1 respondent in this appeal) was not entitled to 
mover for fees charged the defendant for dentistry work done 
in such violation.

As regards the counterclaim for moneys already paid by the 
defendant to plaintiff on account of the bill, in view of the 
fai t that defendant was not at the time aware that the plain
tiff was violating the law. 1 think lie is to judgment for
tin sum for which lie has counterclaimed.

The appellant should have the costs here and below.

Irving, J.A. :—I would allow the appeal.
In my opinion llammond was practising as a dentist under 

cover of Burgess*s professional license.

Martin, J.A. (dissenting) :—It is admitted that the defend
ant had the benefit, of the dentist's work that was done for him 
and his family, hut he seeks to avoid paying for it on the ground 
that llammond. the employee who did the work in the ’s
office, was not a registered dentist, and was therefore not en
titled to practise as such under the Dentistry Act. We were 
referred to sees. 59, 00, ti3, (J4, 70 and 71, of that Act in support 
of this contention, but in my opinion, after a careful consider
ation of them in the light of the authorities they fail to do so 
because as a matter of fact, on the undisputed testimony, Ham
mond was not “practising” in the true sense of that term, but 
was an assistant to the plaintiff and employed as such in his 
office and was there subject to his supervision. This is not the 
case of a registered practitioner putting an unregistered one in 
charge of a branch office, or in charge of his chief office during 
his ibsence. but that of an assistant being employed by a reg
istered practitioner. It is impossible for a dentist in large prac
tice to carry on his occupation without assistants of various 
kinds and more or less highly skilled and correspondingly paid.

B. C.

C. A. 
1914

Bvrokkh

ZlMMEHLI.

Mnodonukl,
C J.A.

Irving, J.A.

Martin, J.A. 
(dissenting)

79

D4B
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B. C.

C. A. 
1914

Bürqess

ZlMMERLI.

Marlin. J.A. 
(dissenting)

Dominion Law Reports. [17 D.L.R.

As Mr. Justice Byles suit! in De la Rosa v. Prieto (iMil IG 
C.B.N.S. 578, at 581 :—

A gn-itt many at tend a liées in the case uf a medical man in la il:' h 
tice, must lu- given by assistants.

and the higher the class of his practice the higher the skill of 
his assistants. Nor does anything turn upon the uiunii< of 
payment, and I see no good reason why the remuneration s!multi 
not depend upon the amount of work done : that method ol pay
ment is often an incentive to industry. There is nothing .u all 
inconsistent with this view in the statement in sec. (id that the 
right ... to practise” is “a personal right;” like many 
other personal rights it involves the employment of otln is to 
exercise it to the full extent. There is nothing in the Act which 
requires assistants to be indentured or to be certificated. Sec. 
(14 permits dental students to practise, i.e., do dental work and 
surgery, “under the personal supervision of a member of the 
college,” but sec. 64 prohibits them from being “plan <i in 
charge of any dental office.” It is not contended that Hammond 
was placed in charge of the plaintiff’s office. Sec. 70 dors not 
touch this case and to apply it simply, in my opinion, with all due 
respect to that of others, evades the real point because Ham
mond did not, in fact, “practise or profess to practise" dent
istry, unless it can be said that to act as a skilled assistant is to 
do so.

It must be remembered that in cases of this kind the pro
hibition and the offence must be undoubted because, as was 
said in Turner v. Rcynall (1803), 14 C.B.N.S. 328 at 3 !\ mi a 

' ir act, “This is a disqualifying statute, and therefore to 
be construed strictly.” If the statute were intended to pro
hibit the employment of a skilled uncertificated assistant why 
does it not say so in plain terms? As was said in Jlaffi •! v. 
Mackenzie (1860), 10 Ir. C.L. 28!) at 296,

Nothing could have been easier than for the Legislature if thex 1 *> 
designed,

where the reason is also given for refraining from doing so. 
viz.:—

The framers of the Act were probably conscious Hint if they l> ■ pm- 
posed more stringent provisions, the measure would not have re<- i i tlw 
sanction of the Legislature.

1

5200
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The point is really put in a nutshell by Chief Justice Abbott B. c. 
in Brown v. Robinson, 1 ('. & P. 264, thus :— C A.

X<> practice while in the service nf another, van he a practising under ^ * * 
this Act.

Burgess

Ualliher, J.A., concurred in the judginent of Macdonald, y,IMMERIJ- 
C.J.A. Oalliher. J.A.

McPiiillips, J.A. :—This is an appeal from the County M<vhiiuiw. j.a. 

Court of Victoria from the judgment of the learned Judge 
of that Court (Lampman, County Judge), judgment being en
tered for $122, being a balance claimed to he due for professional 
services as a dentist, the account in the whole having been 
$244.50, upon which $121.50 was paid. The services rendered 
would appear to have been for work done upon the mouth and 
teeth of the defendant (appellant) and to the extent of $3.50 
for Miss Elizabeth Zimmerli. It would not appear that any of 
the work done was simply mechanical, />., the supply of false 
teeth, but was all work done in the mouths of the patients, be
ing treatment, extractions, building up ami the placing of 
crowns, and the supply of the materials therefor.

The defence was that the services were rendered by one 
Hammond, not a duly qualified or registered dental practitioner, 
although so held out by the plaintiff, and that under the pro
visions of the Dentistry Act, eh. 64, K.S.B.C. 1911, the plaintiff, 
although himself qualified, was not entitled to recover for any 
of the services rendered.

Mr. Tait in a very careful argument, on behalf of the appel
lant, urged most forcibly that not only should the action he 
dismissed, but that the counterclaim for the return of the 
$121.50 paid, should be allowed, upon the ground that the pro
fessional services rendered and the materials supplied were 
rendered and supplied illegally and contrary to the provisions of 
the Dentistry Act.

It would appear that Hammond was a graduate from the 
Philadelphia Dental College, but not qualified under the Dent
istry Act, and he was not a duly indentured student of dent
istry under the Dentistry Act. It would appear that the

■
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B. C.

C. A. 
1014

Burgess

Zimmekm.

Mcl'hillipa, J.A.

Dentistry Act is an Act passed for public protection, and \ 
also be said to be in the way of protecting duly qualified d> ial 
practitioners, although 1 cannot say that this latter prot< on 
can be said to be spread in terms upon the statute book.

The plaintiff in his evidence dealing with the position ml 
terms of engagement he had with Hammond said :—

When lie eu me with me our arrangement was there was no " m-n 
agreement simply verbal, of course lie was not a registered man. tie i *r.* 
1 did not think it was the right thing to do to enter into a written 
ment, so I told Mr. Hammond that 1 would allow him on the 50 j» -nt. 
basis until such time as he had passed the board.

The arrangement made in my opinion was clearly ag,: list 
the intention of the Legislature in the enactment of the I ' nt- 
is try Act, see secs. 59, GO, 61, 64, 65, 70, 71, 72, and in my opinion 
the intention of the Legislature is clearly indicated in the 

language of the Act.
Secs. 63 to 68 inclusive follow under the heading “ Provi ons 

for Public Protection” and these words are to be found in >it. 

63 :—

And every such member so practising shall at his ollice or |> <•(

practice by a proper sign conspicuously placed set forth his propci mine 
so that all persons applying to him for professional aid and tin'mint 
may have certainty of his identity and means of availing theinsc i 
the protective provisions of this Act.

Section 63(d) admits of partnership only between regi-ic-nil 
members of the College of Dental Surgeons, and therefor, i-n- 

habits any partnership with any person not a member • the

Upon the argument, 1 was to a considerable extent imp sued 

by llmnan d Co. LUL v. Duckworth ( 1904), 20 Times L.K I Hi; 
and Seymour v. Prickctt (1905), 74 L.J.K.B. 41.1, it being lo*Ki 
by the Court of Appeal in England, that the Dentists Act, 
(1878), sec. 5 (Seymour v. PrUkett, supra, 413).

prevents an unqualified person from recovering any fee or charge fm I'Mital 
operations or dental attendance or advice, but there is nothing in i Act 
which renders the contract to do such work illegal, and notwithsi m.ling 
see. 5 un unqualified person can recover in respect of mechanic» work 
done or materials supplied in the course of such dental opérai in or 
attendance.
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It is to be however noted that this is not an action by an un
qualified person but by a member of the College of Dental Sur
geons, ami whose right to practise arises only by reason of 
tin- Act and under its protection, and he permits an unquali
fied and unregistered person to do the work he is suing for.

Further the Acts differ; the English Act is aimed at the pre
vention of the practice of dentistry and dental surgery, and the 
prevention of recovery of' any fee or charge for any dental oper
ation, dental attendance or advice unless registered ; the British 
Columbia Act provides against all this, but further provides 
(sec. GO) against

B. C.

C. A.
1914

Bvhoebs

ZlMMKRLI.

Mil’IlUlip*. J.A.

tliv |N»rforniaiive of any operation or for any medicine or material# that lie 
may have prescrilied or supplied a# a dentist or dental surgeon unless lie 
In- registered.

Now it is apparent if one, not a member of the College, were 
to sue in this province, he could not recover—even to the extent 
it was held there was the right of recovery in Unman d- Co. v. 
Duckworth ( 1004), 20 Times L.K. 436 and Seymour v. Prickctt, 
74 L.J.K.B. 413.

Then upon the facts the materials supplied in the present 
case were worked in materials upon the teeth not merely 
materials of a mechanical nature supplied such as false teeth.

Mr. Justice Willcs in Unman v. Duckworth, 20 Times L.R. 
436, said at 437 :—

Dental operation must mean an operation in the surgical sense upon 
a living patient, and not work in making false teeth.

Now the question that presents itself for consideration is 
this, if the unqualified or unregistered person could not recover 
for that which is sued for, can the qualified and registered 
person, which the plaintiff is. recover ? I am of the opinion 
that what occurred was the doing of that which was illegal, and 
that being so, no part of the contract can be enforced. In arriv
ing at this conclusion, I have considered and relied upon the 
following authorities: Broun v. Moore (1903), 32 Can. 8.C.R. 
93. 97; Wright v. Elliott (1911), 21 Man. L.R. 337; Taylor v. 
( rowland 11854), 23 L.J. Ex. 254; ('opr v. Rowlands (1836), 
2 M. & W. 149.
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B. C. 1 am also of flip opinion that the money paid and eov. ml
C. A. 
1814

hy the counterclaim may he recovered hack, and in arrivin .it 
this conclusion I have considered and relied upon the following

Huroess

ZlMMERLI.

authorities: Browning v. Morris (1778). 2 Cowp. 790; K> tj 
v. Thompson (1890), 24 Q.R.D. 742 (C.A.) ; Barclay v. Bun n.

M.piiiîïipr J.A. 1189.41 2 Ch. 154; Lodge v. National Union Investment ( -.
f 1907] 1 Ch. 300 ; Victoria Daylesford Syndicate Ltd. v. /»,//,
[1905] 2 Ch. 624.

It therefore follows that in my opinion the judgment of 

the learned trial Judge should he set aside, the action dismisse,| 
with costs, the counterclaim allowed with costs, and the app, il 
allowed.

Appeal alloii ' ■!.

MAN. SILVER! v. CARLSON

K. B.
1014

Manitoba King's Iteneh. Mathers. C.J.K.It. May 10. 1014.

1. Sent IKK I’EHFOKMA\ ('i: I 6 11—42—PERFORM A XVi: I’lto TANTO AM, '1 
PEN NATION—VENDOR AND PIRCIIAHKR.

Where the defendant, who had agreed to exchange real estai, t;, 
the plaintilf. was iinalde to convey a small parcel of the lands i, tin* 
plaintiff, the latter is entitled to lie placed as nearly as possible m i!,,• 
same position ns he would have occupied had the defendant e.niicd 
ont his agreement; the plaintilf may elect to take specific perfora ,n,*e 
pro tan to with an abatement in price in respect of the part for <1,
title cannot lie given, hut the abatement will lie based upon the iu.d 
value and not upon the in lia ted value assigned to such parcel m 11n- 
exchange agreement.

Statement Action for specific performance of an agreement for the ex

change of lands.
Judgment was given for the plaintiff.

K. J. Thomas, and E. D. Iloneyman, for the plaintiff.
F. Heap, and A. W. Clark, for the defendant.

Mathers, C.J. Mathers, C.J.K.B. :—This is an action for specific perform

ance of an agreement for the exchange of lands. The facts are 

as follows: The defendant had on July 7, 1911, entered into an 

agreement for the sale to the plaintiff of lot 1340, D.G.S. 3'» 40 

St. John, plan 28, in this city, and on December 18, 1913 tin 

plaintiff still owed in respect of that sale the sum of $330 (hi
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this latter date a new agreement was entered into between the MAN. 

parties whereby the plaintiff agreed to sell and the defendant k. R. 
agreed to rc-purehasc the same lands for $3,160 subject to a 
mortgage then upon the land for $1,560 and to arrears of taxes Silvkrt 

amounting to $70 or a total encumbrance of $1,630. leaving a Carihon 

balance of $1,51,0. The defendant agreed to cancel the indebted- ----
Mathers, C.J.

ness of the plaintiff to the defendant in respect of the first pur
chase amounting to $335. The balance was to be provided for by 
tin* defendant paying to the plaintiff the sum of $150 cash, trans
ferring to the plaintiff an agreement of sale which the defendant 
had "entered into in respect of lot 27. in block 1. D.U.S. 43 44 St.
John, plan 102, on which there was unpaid the sum of $552, 
and by also transferring to him lots 4, 5, and 6 in block 22. ac
cording to plan tiled in the Winnipeg Land Titles Office as No.
1109. These latter lots are situate at Winnipeg Beach. It was 
a further term of the agreement that the plaintiff should rent the 
cottage upon lot 1340 for six months at a rental of $22 per 
month.

At the time the agreement was entered into the defendant 
prepared a quit claim deed of lot 1340 from the plaintiff to him
self and the plaintiff there and then executed this deed and left 
it with the defendant. The defendant also within a few days 
paid to the plaintiff $50 of the $150 to be paid in cash. The 
plaintiff at the time the agreement was entered into was living 
in the cottage and he has ever since continued to live in it. Some 
time after the agreement was entered into the defendant dis
covered that he hod made a mistake as to the Winnipeg Beach 
lots. He discovered that he owned no lots in block 22, but that 
he did own lots 4, 5 and 6 in block 32 and these were the lots 
that he had intended to include in tin* agreement. On discover
ing the mistake he offered to carry out the agreement substituting 
the lots in block 32 for those named in it, but the plaintiff re
fused to accept such substitution and insisted that the defend
ant should pay, in lieu of the lots, the sum of $500. the price at 
which they were named. I am satisfied that the lots in block 
32 are of more value than those in block 22. but. of course, the 
plaintiff had a right to the lots mentioned in the agreement, and 
was not bound to accept any others.
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MAN. When the defendant discovered that he had not title t<> iIn-
K. B
1014

lots in block 22, he obtained from the owner thereof an opti- to 
purchase them in order that he might carry out the agree n t.

Silver?

Carlson.

and while this option was in force, he intimated to the plai IT 
and his solicitors that he would carry out the agreement by \

Mathers, C.J.
ing them the lots named in it. At that time the parties n- 
negotiating a settlement along other lines and the plaint il il- 
lowed the option to expire. After the negotiations had fa 1. 
he attempted to renew the option, but the owner then refuse ; to 
sell, and he found himself in the position of being unable to < \
out the agreement.

Under these circumstances the plaintiff brings this aetioi a 
specific performance, or, in the alternative, for the prie- it 
which he sold the cottage to the defendant.

I think 1 must hold that the contract has been completely 
executed on the plaintiffs part, and that he is entitled to \- 
the relief asked for in one form or the other. Although tin de
fendant made a mistake as to his title to the Winnipeg Beach is 
the mistake was one on his part only and was in no way imh <1 
by the plaintiff, nor was the plaintiff aware of the fact 1 h.• In- 
had made a mistake until considerable time after the agm-i - ut 
had been entered into and he had conveyed his title in the 
cottage to the defendant. The defendant says that the quit - rn 
deed was delivered to him to be held until the balance of i In- 
agreement was carried out. 1 do not think he is entitled to lake 
that position. To set up such a claim would be in contradi- -a 
of the deed itself and it is quite manifest that he did v.\« >«
acts of ownership over the cottage, by attempting to sell it t<» 
others after he had received the deed. From that time on lie 
treated it as his and I do not think he is now entitled to say that 
the deed was delivered to him conditionally, even if it were •>- 
siblc for him legally to take that position. As before pointed it 
the defendant took the cottage subject to a mortgage upon ->f 
$1,560. A payment fell due upon the mortgage on Januai 1 
following, which was not made, and because of that défailli tin 
lot was sold under power of sale on April 18 last, during the 
pendency of this action, to a nominee of the defendant.

It is quite manifest that the defendant cannot specif .illy
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perform the agreement, as he has no title to the Winnipeg Beach 
lots. The plaintiff is not, therefore, entitled to that relief. The K. R. 
plaintiff is clearly, however, entitled to some relief. The de- j91* 
fendant has his cottage and must either give him what he agreed Sii.vert 
to give or the equivalent. The plaintiff is entitled to be placed Carlson. 
as nearly as possible in the same position as he would have been 
in, had the defendant carried out his agreement. He is not en
titled to be placed in a better position than the complete execu
tion of the agreement by the defendant would have placed him 
in.

The defendant can give everything he agreed to give except 
the Winnipeg Beach lots. What does the plaintiff lose by not 
getting these lots? Clearly his loss is measured by their value.
The price placed on the Winnipeg Beach lots in the agreement 
was $'>00, but I am convinced they arc not worth anything like 
that sum and that the plaintiff knew at the time that the price 
named was a very much inflated price, as is commonly the ease 
when lands are being exchanged. The evidence satisfies me that 
these lots are not worth more than $.‘10 each, or $90 in all. and I 
fix that as their value.

If the plaintiff would prefer to accept the three lots in Block 
3*2, he may have specific performance of the agreement on that 
basis without costs. If not, there will be a reference to the 
Master to adjust the taxes, interest and insurance upon the 
property sold by the plaintiff to the defendant as of December 
IS. 1913, under the terms of the agreement : to take an account 
of the amount due from the plaintiff to the defendant for rent 
of the cottage from that date at $22 per month and of the amount 
still due from the defendant to the plaintiff in respect of the 
$lf>0 cash payment and in respect of the Winnipeg Beach lots, 
hiking their value at $90, and of the sum of $552 payable under 
the agreement, Carlson to Osborne, which the defendant agreed 
to transfer, and interest at the rate of 7'I per annum thereon 
from December 18 last until judgment.

If the defendant executes within two weeks a transfer of the 
Osborne agreement and pays over to the plaintiff any moneys he 
nay have received thereunder since December 18, the amount
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MAN. for which judgment may be entered will be reduced by tin >,ii.l
K. B. 
1014

sum of $552 and interest as aforesaid, otherwise judgmem II 
be entered as directed in the last preceding paragraph.

SlLVBBT The plaintiff is entitled to a declaration that he is r< l. s,i|

Ca ItLSON. from the payment to the defendant of the said sum of $ ! : ill
payable under the agreement of July 7, 1911. lie is also entitled 
to a vendor’s lien for the amount found to be due by the M istvr 
under the terms of this judgment upon lot 1340, and that ;i time 
be fixed for the payment of the amount so found, and in d<ï, It, 
that the lands be sold to realize said claim.

The plaintiff is entitled to the costs of the action.

Judgment for plaint r.

ONT. REX v. FAUX.

a c.
1014

Ontario Nuprcmc Court, Mûhlleton, J., in Chambers. June 30. toil.
1. Municipal corporations <811 <* 1—54)—By-law against dbuxki \m>s

IN PUBLIC PI.ACKS—REMEDYING OMISSION TO AFFIX SEAL « "\\1< 
TION FOR OFFENCE PRIOR IT) SEALING.

Because of the validating provisions of tlie* Ontario Mnnici|ul V ' 
1913. sec. 258(3). R.S.O. 1914. cli. 192. sec. 258(3), in respect of i, mi- 
cipal by-laws which were not duly sealed when passed, a siinnmu x -n 
vietion under an unsealed municipal by-law cannot be ipia-h i ;il 
though the by-law was sealed only after objection taken Inf tin-
magistrate at the hearing of the charge, as the effect of the sLuuii- i« 
to permit the sealing to relate back to the date of passing the L law.

Statement Motion by the defendant for an order quashing his coin id ion 
by a magistrate for being drunk in a public place in the town
ship of Oti " e, contrary to a by-law of the township.

The objection was that a valid by-law was not proved ; the 
original not having been scaled when passed, and the corporate 
seal having been affixed only after the objection was taken before 
the magistrate.

By the Municipal Act, 1913, sec. 258(3), it is provided: 
“Where, by oversight, the seal of the corporation 1ms not been 
affixed to a by-law, it may be affixed at any time afterwards, and. 
when so affixed, the by-law shall be as valid and effectual as if it 
had been originally sealed.”

Motion was dismissed.

37
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G. N. Gordon, for the defendant. ONT.
J. If. Cartwright, K.C.. for the Crown. s.c.

1914
Middleton, —This motion, 1 think, fails. The true effeet j^.x

of the sealing of the by-law is to validate it from the beginning. , »'•
The legislative will was then exercised, and the intention of the X
Legislature was to ])ermit the sealing to relate back; and, after M"I,1I"" J- 
the sealing has taken place, 1 am to treat the by-law as a good 
ami valid by-law from the date of the passing.

Motion dismissed with costs.
Conviction affirmed.

REX v. ALLEN.

( ‘ inily Court of District Xo. I. Xorn Scot in, llis Honour .hoirie Wallace.
June 23, 1914.

1. Husband and wife i § IV—100)—Non-support of wife or children-
Summauv proceedings—Wife as a witness.

The amendment to the Criminal Code in 1913 by the addition of new 
sections 242a and 242n (3-4 (Jeo. V.,eh. 13), will not affect the inter
pretation of tlie words "thr three last preceding sections” used in sec. 
214; the three sections intended are 241. 242 and 243. and these relate 
to indictable offences as to criminal omission of duty, while the added 
sections relate to summary convictions for neglect to prox ide for wife 
or children; the reference in the Canada Evidence Act. It.S.C. 1900, eh. 
145, sec. 4, to offences against see. 244 does not constitute the wife of 
the accused a competent witness against him on a summary hearing of 
a charge under the added section 242a.

2. Witnesses (§ I 13—16)—Wife as witness against husband—Criminal
law—Non-support triable under summary conviction procb-

The evidence of the wife is not admissible against her husband on 
the hearing before a magistrate of a charge under Code sec. 242a (amend
ment of 1913) whereby it was made an offence punishable on summary 
conviction for a husband to neglect without lawful excuse to provide 
for his wife and children when destitute, as no corresponding amend
ment was made to the Canada Evidence Act when sec. 242a was added 
to the Code.

(See Annotation at end of this ease.]
3. Statutes (§ III A—139)—Amending statutes—New section intro

duced WITH NUMBER AND LETTER DESIGNATION—CRIMINAL CoDE.

Section 242.x of the Criminal Code which was inserted by the Code 
Amendment Act, 1913, is not to be considered a sub-section of sec. 
242, but as an entirely independent section.

N. S.
C. C.
1914

Appeal from a summary conviction for non-support, statement 
The defendant was convicted by a Stipendiary Magistrate in
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N.S.

c. c.
1914

Rex

Statement

Judge Wallace.

and for the County of Halifax for the offence of non-support .1er 
section 242a of the Criminal Code (3-4 Geo. V. cap. 13, s< 11 
and appealed to the County Court for District No. 1 at II ix. 
On the appeal coining on for hearing, the wife of the . . n- 
dant who was the prosecutrix, was tendered as a witness » her 
own behalf, which being objected to by the appellant, she w nut 
permitted to be sworn as a witness against her husband an i wa* 
rejected as such.

The conviction by the magistrate, based largely on the iV\ 
testimony below, was set aside.

II. C. Morne, for the appellant, the defendant.
Johu ,/. Power, K.C., for the respondent, the prosecutri

.Ivdge Wallace:—Vnder the Canada Evidence Act 11 '< 
cap. 145, sir. 4) the wife of a person charged with an ot • nee 
against section 244 of the Code is made a competent and c«. . li
able witness for the prosecution. Section 244 declares th my 
violation of any of “the three last preceding sections" sh U- 
an indictable offence, the guilty person l>eing liable to three -ar* 
imprisonment. Two new sections were enacted in the year ltd.'I 
and called 242a and 242», and it has been contended by • .-• !
Iiefore me in a prosecution for an offence against section 2 12 x. 
that since the enactment of section 242a the words in secti- 214 
“the three last preceding sections" would include 242\ and. 
therefore, that the wife of a person charged under 242 x xx.> i l*‘ 
a competent witness for the prosecution. Literally the rds 
“the three last preceding sections" in section 244 would • i ran- 
242a and 242», but if the various sections from 240 to 211 tr> 
carefully examined it becomes plain that these words r« r to 
section 241, 242 and 243 and do not include 242a and 2I2i

Section 244 deals exclusively with indictable offences, \\! n,:o 
the new section 242a deals exclusively with a new offeno pun
ishable on summary conviction.

The evidence of the wife is not admissible, under the < mnla 
Evidence Act in this prosecution under section 242a, bee. - -lie 
is not the wife of a person charged with an offence against non 
244. She is the wife of a person charged with an entirely d rent 
offence created by section 242a.

While it is a sound general principle that the law shall ' <*>n-



17 D.L.R. ! Rex v. Ai.i.kn. 7121

sidvred as “always speaking," nevertheless that principle must 
be applied so as to give effect to legislation according to its spirit, 
trui' intent and meaning. The construction which was contended 
for by counsel for the prosecution is calculated to defeat the ob
ject of Parliament in relation to section 211 and 242 and virtually 
to repeal these two sections,—which would he left to operate 
“in the air." I pointed out at the trial in rejecting the evidence 
in question that section 242 \ was not a suit-section of 242. but 
was merely placed in its present position in the (’ode. because it 
deals with a duty akin to other duties dealt with by this par
ticular group of sections and that it had no further relation to 
section 244 than if its number had been 1Û00.

Put even if there were any ambiguity or doubt as to the scope 
of section 244, such doubt should not be interpreted against an 
accused where Parliament has failed to express itself clearly.

II ife'a evidence rejected and conviction set aside.

Annotation Witnesses (6 I B 16 j Competency of wife in crime committed 
by husband against her Criminal non-support —Cr. Code, sec. 242A

i "inpotency
The ease of Hex v. Allen, above reported, raises an interesting question «4 wife 

which there ap|>eara to have been no occasion to consider in England since •'l"> witness 
the Criminal Evidence Act, 1H9H (Imp.) or heretofore in (’amnia since the 
Canada Evidence Act. That is whether, assuming as is done in the Allen 1,1,1 ' 
case that sec. 242.\ is to be viewed as an entirely separate section of the 
Code apart from see. 212, and notwithstanding the non-inclusion of sec.
242a in the list of sections referred to in see. 4 of the Canada Evidence Act, 
the wife is not a competent witness against her husband on a summary 
charge for failure to provide for her, whereby she falls into destitute or 
necessitous circumstances.

If seems clear that on the creation of a new offence without restriction 
as to the class of evidence or the competency of the witnesses, the analogy 
of the common law would apply, together with such general statutory 
enactments as were referable to the offence or to witnesses or evidence.
The Canada Evidence Act, R.S.C. liHHi. eh. 145. sec. 2, makes sec. 4 ap
plicable to “all criminal proceedings"; and while sec. 4 specifies particular 
offences as to which the wife of the accused shall In* a "competent and 
compellable witness for the prosecution" without the consent of the person 
clmrued, it further provides, in the fourth sub-section, that "nothing in this 
win in shall affect a case where'the wife or husband of a person charged 
with an offence may ul common loir be called as a witness without the consent 
of that person."

Before it can be concluded that the evidence of the wife is not admissible, 
it is necessary not only to find if the offence is s|N-cially designated in sub-

4*1—17 D.L.R.
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Annotation (continued)—Witnesses (6 I B- 16; —Competency of v. in 
crime committed by husband against her Criminal non-suppm Cr. 
Code, sec. 242A.

section 2 of see. 4 of the Canada Evidence Act, hut to ascertain if 11 
cornea within the class >f common law exceptions under which tic 
testimony was admissible. The common law rule as to the evid> u( 
husband and wife either for or against each other is thus stated in l’i ml
on Quarter Sessions (1875), p. 278:

"In criminal, as in civil eases, there is only one relationship win dis
qualifies, viz., that of husband and wife. In no case, except thus* inn-
either husband or wife complains of an injury directly inflicted In 
on the other, can either party in this connection give evidence for or 
the other. Even where the husband consented to the wife being c\ m,d
again*! him, the evidence was rejected, 1 Hale, Pleas of the (V 17 
In case of jiersonal violence or wrong, the wife is from necessity a c. , m 
witness against the husband, and the husbaml against the wife. It ml 
that a wife is a competent witness against her husband in reaped 
charge which affects her liberty and person. /Vr Ilullock It. in It 
field. 2 l.ewin, C.C. I. 270, 2 R.C. A M. 60ft. So on an indictment ' 
the husband for an assault upon his wife. It. v. Axirc, 1 Sir. 033, Bull' \ IV 
7th ed. 2x7. And upon an indictment under the statute ol Henry t«.r 
taking away ami marrying a woman contrary to her will, she w.i- • ■.
pet cut witness to prove the ease against her husband de facto. > mu
competent against him she was consequently competent as a wr fur 
him; It. v. Retry, By. & Mov. N.l’.C. 353; though it has been liicd
whether if the woman afterwards assented to the marriage and h utli
the man for any considerable time, she would be capable of being m "
either for or against him. KoscoeCr. Evid., 13th vd., 106. In It 
field, 2 bewin C.C. 2S8, 2 R.C. A M. 607, Hullock, B., was of opinion 
assuming the witness to he at the time of the trial the lawful \\il> 
the defendants, she was yet a competent witness for the prosecute iIn- 
ground of necessity, although there was no evidence to support tli 1 > "I 
the indictment which charged force, and also on the ground that i i>n-
dant. to whom she had been married after having 1 ecu illegn -ken
from her father's custody contrary to the statute then in force . heir
esses, could not by his own criminal act found a claim to exclude 
deuce against himself.

It would seem that it is not necessary that there should be em
ployed in the offence in order to make the husband or wife < nt
It. v. Wakefield, 2 bewin C.C. 279; R. v. I’erry ( 1794), cited in Iter \
R. A M.N.P.C. 3ft4; 3 Russell on Crimes, 5th ed. 626 (n).

A wife is always permitted to swear the peace against hci 1 •••md 
Taylor on Evid., 10th ed., vol. 2, p. 673; Koscoc’s Criin. Evid.. 12' : W.
13th ed. 106. Vpon the trial before justices under the Vagran V i .ï 
Geo. IV (Imp. i. eh. 83, for neglect to support wife and childrct '' *'> 
they became chargeable to the parish as paupers, it was held that l« *
evidence was not admissible against her husband, for the negle. t "ii-
sidered merely as an offence against the parish. Reeve v. Wood l I" 
Cox C.C. 58, ft B. A S. 364, 34 L.J.M.C. 1ft. In that case the court Kinit i* 
Bench (Crompton, Blackburn and Mellor, JJ.) all concurred ii
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Annotation (continued)- Witnesses '§ I B 16i Competency of wife in 
crime committed by husband against her Criminal non-support Cr. 
Code, sec. 242A.

N.S.

Annotation

that tin* punishment provided by the statute was in respect to the charge- "
ability to the union or workhouse funds and mil for an alleged wrong to the ils witness 
wif- and therefore that the evidence of the wife could not he received against . gainst, 
her husband. Crompton. J.. said it did not fall within the rule of necessity, husband, 
for there are many other persons by whom the ease may he made out with
out her evidence. Blackburn, ,1.. thought it was not within the principle 
of l.ord Audlcy'e ease, 1 St. Tr. 303, which made to the general rule an ex
cept ion admitting the wife's evidence where she may he the only person 
who is cognizant of the offence concerning her |>erson. Mellor, J., said there 
had been no personal wrong done to the wife in the sense of any of the de
cided cases. Reeve v. Wood, 1(1 Cox C.f. 5X; and see Sweeney v. S/iooner,
:i B. %v 8. 330.

Hut the Criminal Evidence Act (Imp.), I Mis, made the wife not only a 
competent but a coin|H*llable witness in prosecutions under the Vagrancy 
Aci. IS24, for neglect to maintain, such as was before the court in Reeve 
\ Wood, 10 Cox C.C. 58, 34, L.J.M.C. 1"). R. v. Aeaster and R. v. Leach 
|I912|, I KB. 488 at 403.

lu R. v. .logger, Russell on Crimes, 5th ed., vol. 3, p. 025, tin- prisoner 
was indicted for attempting to poison his wife by giving her a cake which 
contained arsenic, and the wife was admitted to prove the fact that her 
husband had given her the cake. The ruling by which the evidence was 
admitted was affirmed by all of the judges en hone. The ground for the 
admission could only be founded upon the exception ex necessitate to the 
general common law rule of incapacity between consorts to give evidence 
one :■ gainst the other.

In the Ontario case, Rig. v. Hissell, I Ont. li., 514, decided by the Ontario 
Queen's Bench Division in I882 before the passing of the Canada Evidence 
Art. it was held that the evidence of the wife was inadmissible on the 
prosecution of her husband by indictment under the Canada statute 32-33 
Viet eh. 2(1, see. 25. That statute made it a misdemeanor in any person 
who was legally liable as husband, guardian, etc., to provide for any |>crson 
as wife, child, apprentice, etc., necessary food, clothing or lodging, wil- 
fulh mil without lawful excuse to refuse or neglect so to provide. The 
majority of the Court in R. v. Hissell, 1 O.R. 514, (Hagarty. C.J., with 
whom Cameron, J., concurred) thought the prosecution had failed to shew 
that the case falls within the exceptions allowed to the general rule. As 
said In Hagarty, C.J., at p. 519:

! orce or injuries to her person or liberty, forcible or fraudulent ab
duct mn, or inveigling into a marriage procured by friends have been held 
to be admitted exceptions. I have not met with any case where the charge 
was wholly of non-feasance, decided to be an exception to the rule. It is 
imiil not very directly, that there is also an exception from necessity where 
the " h nee cannot be proved except by the wife. Conceding for the argu
ment t hat it is so, the ease presented to us does not shew any such necessity.
The • barge against defendant is stated to have been proved by other wit
nesses The wife was called to prove the non-supply of money from a 
tunned date, with a refusal so to do. In cases like these it may be that the 
I'hargi can be fully made out without the wife's evidence."
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Annotation (continued) Witnesses ( IB 16) Competency of wife in 
crime committed by husband against her Criminial non-suppui Cr. 
Code, sec. 242A.

of Wife 

husband.

Armour, J., afterwards of tl e Supreme Court of Canada, dissent, 
the op nion so expressed by llagarty, CJ., and thought the wife was <>m. 
petent witness. He based his reasoning on two grounds, first f 1 • tin- 
necessity of the ease, and secondly, because it is a crime comiini ' I In 
her husband against her. lie added.

“The second ground really springs from the first, for the reason 
wife being admitted as a witness against her husband where a n 1 In, 
been committed against her by her husband is “from the necessii \ t b*- 
case,” for were she not admitted, the crime might go unpunished i m 
all the authorities that 1 have been able to examine upon the sul. 1. I 
find necessity to be the foundation for the admission of a wife t • • t. stifv 
against her husband; and if on a prosecution such as the one I am n nm- 
sidering a failure of justice must take place unless the wife is adorn v-| to 
testify. I think she is com|M)tent to testify.”

Sec also reference to the Bissell decision in Mulliyan v. Thoni/tsm -• ».|{. 
54.

The decision in the Hiss ell case cannot well be said to have pa-- I into 
settled law for the subsequent statute, the Canada Evidence \ lvt:i. 
made the wife a competent and compellable witness in such a ca 
now secs. 212 and 214 of the Criminal Code, ItHNi, and the revised < imnlu 
Evidence Act, Il.S.C. MHM>, ch. 145, sec. 4.

The importance of the liixxell decision is now revived beeau- -i tin- 
legislation creating the new offence stated by the added see. 212\ -m rin| 
in the Code by the Code Amendment Act of 1913 (1913 Can. St:• . I.
13). The legislation is of a similar character to that under comi-1- ration 
in the Hixsell case, and it furthermore bears indications that it \\ 1 > In-
available as a remedy for the wife against her husband. The off i.- e is 
made punishable “on summary conviction”; a new duty in so ! tin- 
criminal law is concerned is created with a criminal penalty for in: t 
and one of the elements of the new offence is in case of the wife, tl -! •- is 
in “destitute or necessitous circumstances.” The destitution or - -*itv 
of the wife may frequently be provable ex nécessitait' only by 11 wife's 
evidence. The statute was passed for the wife's further prot- -n l>> 
summary process and seems to imply that she may be the infon-. m and 
chief witness. Section 242» as to inference of marriage and 1 calage 
appears to forecast the calling of the wife as a witness, and to Im toinled 
to aid her in proving her status as a wife, although she may 1-' ‘hit- 
to prove that the marriage ceremony was in accordance with 11 
the country in which it took place. These considerations seem 1 o.'ur 
the admission of the wife's testimony under the common law •epti»n 
ex necessitate above referred to, and to be opposed to the rulin'. Judge 
Wallace in Rex v. Allen, above reported (head note 2). As regard 1 ' f«*ree 
of the decision of R. v. Ilisxe.il, 1 Ont. R. 514, above referred to, tin- * much 
to be said in favour of the dissenting opinion of Armour, J.
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REX v. NASH ALTA.

Alberto Supreme Court. Ilarnii. Stuart amt Simmons, ,1.1.
June an, nu 4.

s.c.
IUI4

1. Perjury ($ II B—50)—Statutory uorroiioration “Material par
ticular”—Cr. Code 1002 Knowledge of kalkity.

The corroboration required on a i erjury need only be aa to
the falsity of the previous deposition, eireumstances may
be such tfiat to prove guilt a further element must be shewn such as the 
knowledge of the accused that the party with whom he c e had
entered into a contract on behalf of another had in fact no authority 
to do so.

2. Witnesses (§ 111—58)—Corroboration- Prisoner’s testimony on
perjury charge—Inconsistencies with former testimony.

Where the accused gives evidence on his own behalf in defence of a 
charge of perjury. material variances in such testimony from that in 
respect of which the charge is brought may in themselves supply the 
statutory corroboration which Cr. Code, see. 1002, requires, namely, 
that the accused shall not he convicted “upon the evidence of one 
witness, unless such witness is corroborated in some material particular 
by evidence implicating the accused.”

[See also R. v. tlirrin, 4Ô Can. K.C.R. 107; R. v. Wakelyn, 21 Can. Cr. 
('as. 111. 10 D.L.R. 455; R. v. Fraser, 7 Cr. App. R. 00; R. v. St. Pierre, 
10 Can. Cr. Cas. 82.|

Crown case reserved by His Honour Judge Crawford of the 
Edmonton District Court, on a conviction for perjury.

The conviction was affirmed, Stuart, .1., dissenting.

Statement

K. II. Cogsurll, for the Crown.
II. A. Mackie, for the prisoner.

Harvey, C.J.:—The prisoner was convicted before Crawford, 
D.C.J., of having committed perjury by swearing to the effect 
that he and one Williams had a contract in March, 1914, with the 
Fort Saskatchewan Brick Yard Company for the delivery to them 
of five hundred tons of coal.

Certain points were reserved by him, one being as to whether 
there was corroborative evidence to satisfy the Code. At the 
close of the argument the appeal was dismissed. The only point 
upon which there was any doubt in the minds of any one of us 
was that of uorroiioration. On the criminal trial it appeared that 
the Brick Yard Company was the name under which a certain 
man carried on business and he swore that there was no such con
tract as had been sworn to by the prisoner.

If the matter had rested there, there would perhaps have been

Hertey, O.J.

4672624206
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ALTA. no corrohoration such as is required, though there were su>| .mis
8.C.
1914

cireumstanees which had apparently some importance ii the 
learned Judge's opinion.

Rex However, the prisoner gave evidence, hut did not rep tin-

Namii. evidence he had given before, hut stated that the contract re
ferred to had been with one Ferrais, an employee of tin brick
Yard ( ompany.

it appears to me that this is entirely eorroborative of H evi
dence of the proprietor, who swore that there had been i -m h 
contract, having also sworn that Permis had no authority t ike
such a contract.

The prisoner might still not have been guilty, because In ,ight 
not have known that Ferrais rit y. That, how- r. is
not a matter upon which the corroboration is required, but • r«-l> 
the truth or falsity of the fact sworn to.

On this point, however, the suspicious circumstances u < im
portant; for the prisoner though he had known Permis fu oim 
time and had seen him frequently, yet stated that he cm ; mit 
recall his name when in the former had sworn to t1 con
tract, hut on the criminal trial he remembered his name, v fact 
being that at this time he was dead. The learned trio! Judge 
seeing and hearing the prisoner give his evidence had nood 
opportunity of estimating what weight should be given to < ir- 
cumstances referred to.

I am of the opinion, however, that on the evidence of 'in- ac
cused himself. "* as it did, the sworn stateim i. >i|xm
which the charge was based, there is the corroboration it i> 
called for by the ('ode.

(dlewntlng) Stuart, J. (dissenting):—For the reasons given at tin tring 
of tin* argument in this case, I think the answer to que>t ;i one 
of the reserved case should Ik* in the affirmative.

With respect to questions two and three, I had son doubt 
at the close of the argument, not having had, yet, an opp unity 
of reading all the evidence, as to what the proper ansv -hould 
be. A more careful reading of the evidence has confii 1 my 
hesitation and I am now inclined to the view that these -lions
should be answered in the negative.

In the first place, it has to be observed that in givim ' evi-

0
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deuce on the trial Of the civil action Nash was not cross-examined 
at all as to the terms of the verbal contract to which he referred. 
There is nothing at all to shew that if he had been so cross-ex
amined and had been asked to tell what was said, he would have 
given any different account from that which he gave upon his 
defence at the trial of the criminal charge.

I am unable to assent to the view that because there are some 
doubts from a legal point of view as to whether the conversation 
to which he swore as having taken place between himself and 
Verrais would in law constitute a binding contract that, therefore, 
he should be convicted of perjury because he referred to it in gen
eral terms upon the trial of the civil action as a contract. An 
examination of the evidence of Mcbcilan when he gave an account 
of tin* dealings between himself and Williams in the spring of 1912, 
will show that while he was careful to refuse to use the word 
"contract” in deciding his arrangement with Williams, he never
theless did insist on calling it an “arrangement." Practically 
it was the same sort of arrangement that the accused stated he had 
made with Verrais, and I cannot assent to the view that a man 
should l>e convicted of perjury for describing an “arrangement" 
as a “contract.” I cannot see anything of a corroborative nature 
within the meaning of the statute iu these circumstances.

It is further said that the fact that he was unable to give the 
name of the man with whom he had made the arrangement when 
he was giving his evidence at the trial of the civil action should be 
treated as corroborative testimony implicating him in the charge 
of perjury, with respect to his assertion that there had been such 
» contract. Upon consideration I feel myself unable to treat this 
as corroborative within the meaning of the Code. It is altogether 
too slender a string. How often do all of us have the experience 
uf knowing a man’s face but forgetting his name? There is no 
more common experience. To refer to a particular case of my 
own: I remember that I had to do with the appointment of one of 
the professors of the Provincial University and that 1 examined 
his credentials, that I met him after his appointment time and 
time again, that I met him and his wife socially on many, many 
oci usions, that I had business dealings with him in respect of the 
administration of the university and I recall that very, very 
frequently I found myself embarrassed by the fact that it was ab-

ALTA.

N. C.
191A

Rex

(dinwiitlnii)
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Rex

(diMpnting)

sol ut cl y impossible for me to speak his name and that I ha<l to 
resort to subterfuges sometimes to avoid the < "rassm. nt. 
Not only that, but in order to get over the difficulty I repeat m his 
name to myself in his presence after I learned it again and nut 
and over again, and notwithstanding that on the next sneer*ding 
occasion I could not possibly recall his name, although it w.a- a 
very common English surname. In the case of this accuse*I lie 
was not given any length of time to think about the name and hr 
was not recalled to ask if he could not remember the mine. 
Then the fact that the man happened to die and he afterwards 
recalled the name is to my mind not a circumstance which should 
be treated as corroborative testimony implicating the aecu>* I in 
a charge of perjury.

As I intimated on the argument, I also do not think that tin- 
fact that he omitted to call witnesses to prove his allege*I con
tract, who could have supported his testimony if it were tru* 
any circumstance of a corroborative nature. He probably should 
have been better advised by his counsel in preparing his ca and 
should have been told that it would be very advisable for him to 
call the men or the man with whom he had made the contract, 
but that was the fault rather of his counsel, it seems to me, in the 
preparation of the ease.

Finally it is suggested that he gave a different account of the 
date on which he made the contract at the trial of the civil i ion 
from that which he gave upon his defence. A careful exm na
tion of the evidence will, I think, show that this point is ol ire. 
It is true he said in answer to a question which did not r< h r to 
the alleged contract at all, but to the subletting of the mine to 
some one else, “No, 1 got a contract along late in the wii m ' 
but it does not appear to me to be by any means certain f 1 he 
was, in the use of those words, referring to the contract i tin 
sale of coal. It must be remembered how this man was making 
his money out of this mine. He was subletting it and g* ag a 
royalty from his " ' ttee of 50 cents a ton and it was to hi tcr
est that as much as possible should be sold by the sublet' and 
therefore to his interest to secure purchasers for the output. 
He was therefore interested in two sorts of contract, first. un- 
tract with the man working the mine, and, secondly, with ople 
purchasing the output.

26
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Now, the question which was directed to him which he ans- Alta. 
wi red in the words I have quoted, referred to a ase and an S. C. 
examination of the rest of the evidence show's that he had, ac- 11,14
cording to his statement, and lie is not contradicted anywhere Rkx

else, got a contract with one Clarke just before this for t s'shh
the mine for the coming summer and from this man lie was to get

• •il it Stuart, J.the royalty which he expected. In the answer which I have tduimtingi 
quoted he was answering a question about a sublease and it is not 
by any means clear to my mind that the answer referred to the 
contract for coal. It may be said that the following questions 
suggest that that was what he was thinking of, but under the whole 
circumstances there seems to me to be too much opportunity for 
misunderstanding between the counsel who was examining and 
the witness being examined as to what they wen* talking about to 
justify any necessary inference that he was then saying that he 
had got a contract for the sale of the output ‘‘along late in the 
winter." In order to furnish corroborative evidence within the 
meaning of the statute, I think the contradictory statement sug
gested against him should be free from obscurity; and that I do 
not think it is.

There being no other corroborative testimony suggested, I 
think the conviction should be quashed.

Simmons, J., concurred with Harvey, C.J.

Conviction affirmed.

BERESFORD v HALLORAN CONSTRUCTION CO B C.

British Columbia Court of Appeal, Mar Jonah!, C.J.A.. Irving, tlallihrr. awl (\ A.
MrVhiUipH. JJ.A. January 19, 1914.

1. ( ontbacth ( # IV C—346)—Work ami larovk—Part vi rkormamt 
1‘RKMATVRK ACTION—Rk.MKDYIXO IlKKKCT* IN WORK.

Wlivre a contract for work and labour provides that after giving 
notice to the contractor to remedy any defective work, the owner may, 
un his default, have the defective work remedied and the cost charged 
to the contractor, the latter cannot sue on the original contract for 
lack «if its completion, nor can he sue in the alternative, on the 
owner’* election to have the contract finished by another, until the 
cost of remedying the defective work ran lie ascertained.

|See Annotation on Failure to o ‘t«» building contract, 1 D.L.R.
0.1

26

1

899



730 Dominion Law Rkvorth. 117 D 1. R

B.C. Appeal by the defendant from the trial judgment : iIn
V. A.
ISI4

County Court in plaintiff’s favour in an action to recover 
a painting contract.

Brrrrford The appeal was allowed, McPiiillipk, J.A., dissenting
IIm.mikan

CoNSTItVC- Buchanan, for the defendant, appellant.
TodricU, for the plaintiff, respondent.

MwdciimM, Macdonald, C.J.A.:—The only ground of defence i. the 
action is that it is premature. The appellant accepts th< • w 
of the learned Judge that the contract entitled the defend i tu 
dismiss the plaintiff for defective work, pay the costs of < 
tion from the contract price. The Judge found that the s
goo-1 cause for removing the plaintiff from the work. ; i In 
found that there was at the time of trial a balance of .+21" ■ mu 
ing to the plaintiff. The plaintiff does not appeal, but 11 de
fendant does, complaining that while there was at the t > <»f 
trial, the work then being complete, a balance due to the pi iiilT 
of +210 yet there was nothing due and no right of actioi Inn
the plaint was issued. That, as 1 understand the caw > a
fair statement of it as it comes before this Court.

In my opinion, although it becomes now unnecessary • \ 
press it, the contract did not enable the defendants to p tin 
plaintiff off the work. The contract provided that, after . imr 
the plaintiff notice to remedy the defects, the defendant iL'Iit 
make good the defects at the plaintiff’s expense. It does n mi 
tain any clause that defendant should take charge of an- mn 
plete the work. But at the trial both parties seem to hau lien
in with the view of the Court that any balance the p it iff
should be entitled to recover should be recovered uini tin
contract. Of course, there was the other way of treating tlmt 
by reason of defective work plaintiff had broken the coni i ; ami 
defendant might say, ”1 shall pay you nothing. I»1 tlint
was not the course adopted at the trial and the question ' i-< 
viewing the ease in the way that it was tried, was th- ii"ii 
premature? It is with a good deal of regret that 1 ha\ • 
to the conclusion that it was.

The right of the plaintiff was to recover the balan- m-
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lln- difference between the contract price and what it coat the de
fendant to complete the work. That balance did not become due 
until the work wan completed. Plaintiff had no right to recover 
until the work was completed, and it seems to be abundantly 
clear that the work wan not completed at the time the plaint was 
issued.

So I have no other course than to set aside the judgment, hut 
then* may be another action if the plaintiff sees tit to bring it.

|Mr. lituhatuni (appellant s counsel) : I will undertake to 
su- the amount is paid.]

Ikvixo, J.A.: The general principle is that the plaintiff is 
lmt entitled to recover for a partial performance. Vet parties 
can break away from that principle and where they have so 
broken away and there has been an election to waive complete 
performance and accept benefit of the partial performance, the 
plaintiff may sue on his contract for the amount subject to the 
deductions to be made.

The letter of June 27 set out on p. 91 seems to me to be an 
election of that kind. Defendants write:

You have nut ilunv your work, wv have got to got riil of you nml shall 
now priM-iTil to have your contract finishvil nml shall charge the cost of 
completion to you.

Then a reference is made to the contract, ami as I understand it 
it is, “You will get cost of work less cost of complet ion.”

Until that cost is ascertained the plaintiff is not in a position 
to sue. lie cannot sue on the original contract as completed 
because that obviously has not been done. Nor can he sue on the 
lo w agreement because that has to wait until the difference 
is ascertained. The difference was not ascertained until Sep
tember, but plaintiff brought this action in June. As soon as 
the action was brought the defence raised the point that the 
work was not completed at the time of issue of summons. The 
work they said was not then completed and they were, there
fore. unable to ascertain what amount, if any. would be payable 
to the plaintiff. At the trial the defendants insisted on this 
objection. Mr. Buchanan asked for nonsuit on the ground that
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the action wan premature. I think the objection ought to h 
prevailed. On thin ground I would act aside this judgment.

Gamjiikr, J.A.:—I concur with what has been said by Imtli 
my learned brothers.

McPiiillivs, J.A. (oral, dissenting) :—1 would sustain the 
judgment of the Court below. In the first place, many cases 
are tried in the County Court each day, and it is not expe.i.J 
that the learned Judges take full notes. We cannot disabuse mir 
minds of these facts and when we get the evidence here we get 
it in a skeleton form, but perhaps it is as complete as the learned 
trial Judges can make it having so much work before them. 

When I look at the notes of evidence, if they appear to fail in 
any respect, it seems to me that the onus is upon the appellants 
when they go into these County Court cases without a steno
grapher, it is a risk they take in case of appeal. I find that 

when the motion was made for nonsuit the counsel for tin de
fendants (the appellants) did not rest there, but entered into tin 
defence, and without having the learned trial Judge's reservation 
of the right to move again at the close of the ease; and when I 
further find, as I do on p. 109, the defendant Halloran saying:

Our contract with owner. Paid plaintiir $800 when he was rcnnurd 
from the work. The work has now been accepted by the architects. I lain 
till' did not stain the fir right. It is blotched. The work was improperly 
stained. The white rooms arc poorly done. None of it is rubbed i 
Continually tied to plaintilf. PlaintilV should have smoothed the
wood before treating it. After plaintilf left 1 had to go over his work and 
finish the work. It (this work) cost $640 as per hills.

The plaintiff is a painter who enters into a contract which 
says this—that for the sum of $1,550 payable on the architect's 
estimate of the work done and accepted at the rate of 75', c\ < ry 
thirty days. If we turn to the specification on p. 25, we merely 
have this statement;—

The contractor must, at his own expense, within a reasonable : inn- 

remedy any defective work, and in the event of his failure to ■ ! ■ 
after three days* written notice shall have been given, the owner 1 
architects shall have the right to have same executed and the cost el I 
to the contractor.

0114
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This was apparently done and the defendant knew at the time 
of trial what the cost of that work was.

1 submit that we must look at the evidence as being applied 
to an action brought for the balance due under the contract sub
ject to deduction and not, as we do, look at other eases of building 
contracts. And being a mere matter of deduction I say, with all 
respect. in view of the opinions expressed by my learned brothers 
that the evidence being before the ( 'ourt, no legal exception 
should be allowed to prevail. The proper course for counsel 
for the defence was to then and there state that his clients were 
ready and willing to pay the $210. the amount admittedly due 
the plaintiff, in fact it should have been paid into Court. I 
must say I would be sorry indeed that any rule or principle of 
law should constrain me here not to do that which I consider the 
interests of justice require and that is to sustain the decision of 
the learned trial Judge. This is a case which if proper procedure 
had been adopted by the defence did not necessitate coming to 
this Court, and to admit of the appellants coming here and saddl
ing the plaintiff with the cost on a mere legal technicality at 
most, offends against, to my mind, the proper course of justice.

Macdonald, C.J.A. :—The appeal is allowed. Judgment set

Appeal allowed.

BOUTHILLIER v. DES GAGNES.

Manitoba King's Bench, (Salt, ./. May 6. 1014.

1. HBOKKRS (ft II If—10)—REAL ESTATE—COMPENSATION—0X18 OF PROV
ISO CONTRACT EXPRESS OR IMPLIED.

In order to entitle a real estate broker to a commission there must 
be proved a contract therefor with the vendor either express or implied ; 
proof that the broker’s services were not gratuitous because of an 
agreement with the buyers whereby they paid half commission if the 
vendor paid none, tends to negative any presumption arising from 
acceptance of the service and to establish a defence that the vendor 
stipulated that he would pay no commission.

| See Annotation on Real estate agent's commission, 4 D.L.R. 531.]

Action by a real estate agent against a vendor for commis
sion on a sale of realty, the defence being an alleged oral agree-
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man ment relieving the vendor from the payment of any commiss n 
K. IV whatever.
11)14 The action was dismissed.

Bouthillier

Des
Gagnes.

/'. C. Locke, for the plaintiff.
IV. H. Towers, for the defendants.

Galt, J. :—This is an action brought by the plaintiff for < n 
mission on the sale of certain property owned by the defend ts 
Joseph and Celina Des Gagnes under the terms of the will of 
one Joseph Charette. The defendant Pierre Charette is a 1» ■- 
fieiary under the said will, but so far as 1 can see he has no din .-t 
interest in the property in question and I think he was needlessly 
brought into this action.

It appears that the plaintiff had entered into an arrange-in* nt 
with Messrs. Holbert & Wark, dealers in real estate, to bring tlivm 
in propositions of sah*. and part of that arrangement was tli.it if 
possible the plaintiff should secure the commission from the 
vendor on any deal that went through and was to divide the 
mission with Messrs. Holbert & Wark. Hut it was further 
agreed, as shewn by the evidence of Holbert, that in case his firm 
themselves arranged a net price with any particular vendor or. 
in other words, if no commission was payable by the vendor, they 
would pay the plaintiff one-half of the usual commission. In 
the present case, the plaintiff went to see the defendants Des 
Gagnes with the idea of ascertaining whether they would be II 
ing to sell a certain block of land consisting of upwards of f it y 
acres. In discussing terms, the plaintiff says Des Gagnes asked 
him if he was an agent and as to the commission, whereupon, the 
plaintiff says, he produced his card and stated that the cone is 
sion would be five per cent. The defendant Des Gagnes abso
lutely contradicts this statement, and says that he distil tly 
told the plaintiff that he would pay no commission. One of tin- 
defendants’ daughters states that she saw the card referred t by 
the plaintiff and that it was a card containing the names of 1 Tol
bert & Wark and not the card of the plaintiff. Nothing vas 
definitely closed on this first occasion in November, 1912. bu in 
December, Mr. Wark accompanied the plaintiff to Des Gagm-s*
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house and a further discussion took place lasting for several MAN.

hou in, namely, from about half past two p.m. until nearly nine k. B.

p in. The evidence is very contradictory as to what was stated 1814 
at this interview on the subject of commission. It must be borne Bovthillikk 

in mind that in order to entitle an agent to a commission there 
must be a contract with the vendor either express or implied. (Jaunes. 

Vp to the date of this second interview certainly no agreement a«it. j. 

had been made and if nothing had been said whatever about com
mission it would be at least strongly arguable that the cont act 
to pay the usual commission upon any deal that might go through 
might be implied. But not only does Des (Jagncs himself • x- 
pressly state that he refused to pay any commission whatever, 
but his refusal is clearly confirmed by the evidence of bis wife 
and his two daughters. The general purport of the evidence 
which appears not to conflict with the plaintiff’s story materially 
us to this interview is, that before the agreement was signed on 
this second occasion the question of commission was raised by Mr.
Wark. Des Gagnes said that he had refused to pay any commis
sion and inquired from Mr. Wark whether the plaintiff had not 
already told him that before coming to the house that day. Mr.
Wark seemed to be disappointed, but inquired whether Des 
Gagnes would not pay $500, and Des Gagnes refused; and Mr.
Wark then inquired whether he would pay $250 of the commis
sion if he (Wark) should pay the other $250. Des Gagnes ap
pears to have been willing to do this, but the plaintiff abso
lutely refused to accept any such payment and relied upon his 
rights. The agreement was signed, but it was necsesary to ob
tain the approval of Mr. A. J. II. Dubuc to the transaction.
Matters drifted along until some time in February, when a deal 
was put through to which Mr. Dubuc assented upon terms which 
Mr. Dubuc states were very much more favourable to the Des 
Gagnes. The sale was accordingly closed and the defendants 
realized considerably more by way of purchase money than they 
would have secured under the agreement made in December, 
which had never been approved of by Mr. Dubuc.

The circumstances of this case are very peculiar. As a rule 
an agent earns his commission by being employed by the vendor 
to sell his property, and as a general rule, the agent has to take
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MAN. a good deal of trouble in finding a purchaser. In exceptional
K.B
1914

eases the trouble may be very slight. In the present instanc. tin- 
plaintiff was really acting in conjunction with Messrs, llolh. \

BouTniLUK.it Wark and when he secured the authority from Des Gagi
Des find a purchaser he really had the purchasers’ names in his 

pocket all the time. Moreover, his remuneration was provided
for whether he secured a commission or not, by the arrange nt 
he had with Holbert & Wark, namely, that in ease the prop< rty 
was bought at a net figure, or, in other words, without commis
sion payable by the vendor, Holbert & Wark would pax tin- 
plaintiff one-half the usual commission.

Now, it appears to me. that that is precisely what has '«•«•iii- 
red in this case. Joseph Des Gagnes, who \\as the spokesman 
for his co-defendants, on each occasion always asserted that In 
would pay no commission. I think his evidence upon this point 
is so strongly corroborated that it is difficult to explain it away 
by stating that tin- other xvitnesses were members of his family 
So far as I could see they were at least respectable people and 
endeavouring to tell the truth. Mr. Wark then found that Dos 
Gagnes would not pay the usual commission and would not 
pay the $500, but was willing to give $250 as some remuneration 
for the plaintiff’s services. It was not expected by Mr. Wark 
that the plaintiff would share up the $250 with him, been us. , on 
the contrary, his suggestion was that he should pay another >25n.

An arrangement such as the plaintiff entered into in this .-as. 
must necessarily at times land him in a difficult and awkward 
position: his duty and his interests are apt to conflict ami if 
such a conflietion occurs he is liable to lose his entire commis 
sion on any particular deal.

In the present instance, I think he has failed to shew that 
there was any agreement, express or implied, with the defend
ants or any of them, and I must, therefore, " iss the action 
with costs.

Action (Iism "I.

1

90
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SELLS v. THOMSON

Hnlish Columbia Court of .4 ppm I, Munlonuht. C..I.A., Irring, Hallilur. mut 
MrPliMipê, •/./. I April 7. HU4.

1. Salk l § I B—5)—Vahsixo of choi'Krty—Kxkci toby voxthact—Aituo-
PRÎATIOX FROM STOCK.

Whore im onlor in given fur goods with nn impl!«*•! assent to appro
priation by the seller to till the order, the contract is an executory 
one of bargain and sale until the appropriation lias actually been made, 
and property in the goods does not pass before appropriation so as to 
support an action for goods sold and delivered if the buyer counter
mands the order.

i. Sam: (8 MIC—73)—Bepviiiation hy m ykk—<loon.s not appkopkiatfu
TO COX TRACT—1)A MACKS.

Where goods for future delivery are sold under an implied term 
that the seller may appropriate the goods to the contract, the author
ity so to appropriate is withdrawn by the buyer’s notice of repudi
ation of the contract ; it is not open to the seller thereafter to select 
and ship the goods and to sue for the price as upon an executed con
tract, but his remedy is only for damages for the buyer’s failure to 
carry out the agreement.

| Hochrxtt r \. Ilr la Tour. J El. A Bl. »»7>~. I IS Eng. It. ihi- : Tmlrgar 
Coal Co. v. Hawthorn, IS Times L.R, 7 Mi. distinguished : Chiner v. 
King, 7 Times L.R. 140, referred to.]

Appeal from the judgment of Mc Innés, County Judge, in 
favour of the plaintiffs in an action to recover the price of goods 
sold.

The appeal was allowed.

E. V. Hod will, K.C., for the defendant, appellant.
Buchanan, for the plaintiff, respondent.

Macdonald, C.J.A. :—The defendants, a company of book
sellers doing business in Vancouver, ordered from the plain
tiffs. a publishing company doing business in London, England, 
but licensed in this province, twenty-five volumes of a book 
having the title of "British Columbia,” etc. These volumes 
were to be taken out of stock, and would have to be appropriated 
to the contract in order to pass the property therein to the 
defendants. The contract falls within rule 5, sub-sec. (1) of 
the Sale of Goods Act, eh. 203, K.S.B.t 1911. eh. 26, which 
reads as follows:—

Where there is a contract for the sale of unasvi it Mined or future goods 
by description, and goods of that description and in a deliverable state
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B. C. arc unconditionally appropriated to the contract, either by the seller h
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the assent of the buyer, or by the buyer with the assent of the - i. 
the property in the goods thereupon passes to the buyer. Such assent iy 
be express or implied, and may be given either before or after the n :

Skllh priation is made.

Thomson. 1 take it that in this case there would be an implied ass. ! to
Munlonuld,C.J.A. the appropriation ot1 the goods by the seller. Until sud an 

appropriation the contract would be an executory one of bar n 
and sale.

The defendants cabled to the plaintiffs cancelling the ord- ,r 
.u balance of 13 volumes which had not then been sent out. < in 
sel for the plaintiffs admitted that no appropriation of : 
had been made prior t< the receipt of the cablegram. The p ! in- 
tiffs nevertheless thereafter appropriated 13 volumes to tli>
contract, and the defendants having refused to accept the l... k>
action was brought for the price as upon a contract for noils 
sold and delivered. 1 have therefore to ask myself whetln r or 
not the implied assent of the defendants, to the future appropri
ation of goods, to the contract, was withdrawn or destroy. 1 by 
the notification that they would not accept the goods; in -ther 
words, whether or not the plaintiffs, after receipt of that imti- 
fleation, " ' proceed to convert the executory agreement into
an executed one by setting the goods apart as applicable > tin- 
contract and thus pass the property in them to the def.-n hints 
against their will. I have not been able to find any direct author
ity upon this point. 1 am, however, of opinion that the 
implied assent to an appropriation of the goods was with awn 
by the notice, and that the plaintiffs could not thereafter with
out defendant’s assent convert the executory contract in'o an 
executed one.

The case relied upon by Mr. Buchanan, counsel for the plain
tiffs, Tredegar v. Hawthorn (1902), 18 Times L.R. 716, dues not 
in my opinion assist him. That was an action for dama, s for 
breach of a contract and not for the price. The repudiation 
there was made before the time had arrived for the deliv-ry of 
the coals. The sellers declined to accept the 
waited until the time for delivery and then brought their tion 
for damages for non-acceptance of the coals. The point in issue

1

5115



17 D.L.R.J Sku> v. Thompson.

was this; the defendants claimed that the measure of damages 
was the difference between the market price at the date of repudi
ation and the sale price; whereas the plaint ill's claimed, and the 
Court held, that it was the difference between the market price, 
at the date when performance was due and the sale price. In 
other words, that the sellers were not bound to re-sell immedi
ately they got notice of the buyer’s intention not to take the 
^ikkIs, but might, if they chose, wait until the time for perform
ance had arrived and sue on the footing of the transaction at 
that date. In that case there was no attempt to appropriate the 
coals to the contract and convert what was an executory agree
ment into an executed one and sue for the price. The case is 
really of no assistance in the determination of the question now 
under consideration.

The action is grounded solely upon a contract for goods sold 
and delivered, and no alternative claim is made for damages for 
breach of the executory agreement of bargain and sale. As the 
action is, therefore, in my opinion not properly founded, 1 
would allow the appeal and direct that the action be dismissed 
with costs here and below.

Irving, J.A.:—I would allow this appeal. The distinction 
is well settled between a debt for the price of the goods, the pro
perty in which has passed, and an action of damages for breach 
of contract to buy and pay for the goods. In the former ease 
tli« debt due is the balance of the price, the purchaser keeping 
the goods. In the other case the vendor retains possession of the 
goods, but he sues for the damages that he has sustained by the 
purchaser not carrying out his agreement to buy as stipulated.

The plaintiff has not proved his damages, if any. The 
learned County Judge proceeded on the basis that the property 
in the books had passed. That I think was a mistake. The case 
of Tredegar Coal Co. v. ~~ ,18 Times L.K. 71b, cited by
Mr Buchanan is merely an application of the principle laid 
down in Hochcster v. De la Tour, 2 El. & HI. b78, 118 Eng. R. 
922. It does not assist his case, so far as I can see. The vendors 
refused to allow' the proposed rescission and accept the pro
pos. | purchasers, and said we shall sue you for damages if you
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do not accept the coal according to contract. If Mr. Buchanan's 
argument is sound they would have been entitled to recover the 
price of the coal.

dinner v. King (1800), 7 Times L.R. 140, is in the plainti s 
favour as to the appropriation. That action was in the nil i 
native for the price of the goods or for damages for not an . pt- 
ing; as the defendant had cancelled the authority lie ton- tin- 
goods had been appropriated, it was held that plaintiff was . n 
titled to damages only.

Gaiiiher. j.a. Galliiier, J.A., concurred in allowing the appeal.

MvPham»,j.a. McPihlliph, J.A.:—This action was one brought to recover
$600 for goods sold and delivered, being 25 copies of “Brl'ish 
Columbia, its History, Commerce, Industries and Resources 
The plaintiff (respondent) claimed $30 per copy, less discount 
of 20',. The learned trial Judge, Melnnes, C.C.J., gave .judg- 
ment for the , for $312, it being admitted at the trial
that after the action was commenced the defendant company 
(appellant) paid the plaintiff for twelve copies of the book uni 
the costs up to that time; that number of the books having 
been shipped before cancellation of the order by the defendant 
company.

The defence in effect was that the hooks were not as repre
sented in an advertisement appearing in a Vancouver news
paper, and the defendant company assumed therefrom that it 
was a work of small eost, not of elaborate binding, as it proved 
to be, that the defendant company had fully paid the plaintiff, 
and that the order had been cancelled before the shipment of 
the remaining thirteen books.

The order was given by letter in the following terms

Salesman :
The Thomson Stationery Vo., Ltd. 

Haskell & Odium, Props.
325 Hastings Street, 

Vancouver, B.C.

Order No. t!-7. 
Vancouver, B.< ..

18th Fel, 1913. 
To Messrs. Sells, Ltd- 

Address: 107 Fleet St., 
Province or State.

London, England.
Please enter our order as below:

5

C4C
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Ship via mail. Murk lx. Dept.
2b “British Columbia, Its History. People, Commerce, Industries, and 

Resources.” if. ,f. Roam : Ed. hv Ashley (J. Drown.
(Signed) Thomson' Station my Co.. Ltd.

per J. P.

It will be seen that the price is not mentioned, and appar
ently no price was agreed upon or known at the time the order Ml J,A' 
was given. It is clear that where no specific price is agreed 
upon, the vendor cannot set up a price which has not been 
agreed upon and if the be entitled to recover at all
it can only be on a nuruit : Iloadly v. McLain (1834),
Hi Ring. 482. 402, 131 Kng. K. 982, 986; Valpy v. Hibson (1847),
4 C.R. 837, 16 L.J.C.P. 241.

Although it is true the defendant company acct 
for twelve of the books, evidently believing there was liability 
therefor, the shipment not being by mail as ordered, in my 
opinion the remaining thirteen books being shipped—not by mail

but by freight—and after cancellation of the order—no de
livery to the defendant company took place by delivery 
to the carrier, and no acceptance of the books followed — 
in fact, acceptance was refused. In my opinion, upon the facts 
it was open to the defendant company to cancel the order upon dis
covering that the books were not as ordered, and this the defend
ant company did at the earliest moment upon being apprised of 
the nature and contents of the books—not being as advertised.
The production is certainly not such as could reasonably be 
expected, and does not fulfil the terms of the advertisement, 
being largely nothing but advertising matter and material 
gleaned from existing publications. The Sale of Goods Act (2 
Deo. V. cli. 203, R.S.R.C. 1011 ) provides, sec. 40, that where 
sroods are delivered which have not been previously examined— 
which is the present case—the buyer is not considered to have 
accepted them until there is the opportunity of inspecting them 
to ascertain v\ r they are in conformity with the contract.
Therefore, in my opinion, upon the facts of this case, there can 
be no successful contention that there was any acceptance of the 
hooks. If upon the facts, defendant has wrongfully refused to 
accept the books, the true cause of action is not properly estab-
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lished, and it cannot be remedied now as no damages, nu as 
have to lie shewn, were proved: Lord Esher in Ginntr A -/ 
f 1890.91) 7 Times L.R. 140 at 142:—

Then came the order of the 30tli of September to appropriate il 
of sugar when they arrived to different persons named. That, li 
was an authority which the defendant might have cancelled before va» 
acted upon. That was a plain, simple question of fact which might 
have been decided at the trial, but it had not even been pleaded ui wn* 
not pul before the .ludge while the vase was being tried by the jm . I 
this Court was Isiund to express their opinion as to the letter, ! it 
appeared to them that it had been intended and understood to can<*' t the 
authority. He believed that letter was received by the plaintiffs f. re 
they had sent off the sugar. The appropriation therefore was cai Ini, 
and the defendant had n ited the contract so that the ncti was 
properly for not accepting the goods, and the damages would Is- tie1 r 
enee between the price contracted for ami the price which could ha\ ■••■n 
realised at the time of delivery, which was only £7 10s.

If 1 thought the fiction was one that might or could i -un- 
ahly succeed hy way of assessing the damages for not acn ing 
tin* hooks, it would la- right and proper to direct a new trial « an 
this right, though, be properly ex * * when the facts arc 
looked at? Apparently, a discussion took place at the tria uni 
the learned trial Judge allowed an amendment to the pl.iin- 
tiff hy way of an alternative claim for damages fur not a pt- 
ing the hooks; hut no evidence was given to establish wli if 
any) these damages were. The learned trial Judge has von 
judgment for the plaintiff for the thirteen des of tie ink 
at $30 each, less discount of 20'# viz., $312 .• quoted pi of
tin- hooks, hut never agreed to hy the defendant. This con not 
he the damages if the action was sustainable, and this t mirt 
has no evidence before it to ascertain the damages, if of opinion 
that damages to any amount are legally claimable. It i-s true 
that if the property in the books passed to the defendai ' tin* 
plaintiff was at liberty to sue, either for the price, or under 
the Sale of (Joods Act; but if the latter course he adopt it is 
an election to treat the buyer’s conduct as a repudiation the 
contract : Halshury’s Laws of England, vol. 25, note (mi, p 2*17.

In the present case the price was sued for; hut a price never 
agreed to; and the hooks, although they may he said to h i. hern 
ascertained or specific goods, there is no evidence as to u r

8
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tin- books were then printed or published ; and with the right of B-C. 
examination before acceptance, I cannot hold that the property c. A. 
in the books passed to the defendant at the time of the contract, or 1014 
at any later date. In determining the question of whether the sells
property in goods sold, has or has not passed, it is to be arrived Thomson
at upon consideration of all the surrounding circumstances, and ----
these to my mind are not suflicient for me to hold that the pro
perty therein did pass to the defendant: Sales of Goods Act, 
eh. 203, R.S.B.C. 1011, sec. 25.

If the question of the quantum mi nut were to be gone into, 
and it is only upon that footing that the plaintiff could re
cover anything, in my opinion the $288 already paid by the 
defendant is a sum amply suflicient to constitute full payment 
for the books, were the contract one that the defendant should be 
la id to.

It therefore follows that in my opinion the judgment entered 
for the plaintiff by the learned trial Judge should be set aside, 
the action dismissed, and the appeal allowed, with costs here and 
lelow to the defendant.

Appeal allowed.

STEPHENS v. CAIRNS.

Manitoba King's Hunch, Matlicrs. C.J.K.H. Mag 5. 1014.

1 Parties ( § IIII—115)—Defendants Joinder of Relief, joint.
SEVERAL OR IN ALTERNATIVE.

Where the plaintiff lias two causes <>f action against certain of the 
defendants, arising out of the same relationship, and, in respect In one 
of such causes of action, certain others of the defendants are jointly 
liable with their co-defendants, the entire issue may he tried in a single 
act:on under Rules 10fi and 107 of the King’s I tench Act. R.S.M. 1913, 
eh. 4(1, relating to relief whether joint, several or in the alternative, 
with proper protection against embarrassment or expense in any par
ticular part of the trial in which some of the defendants may have no 
interest.

[Stewart V. Tcskcr. 20 Man. L.R. 107, followed. |

Appeal from n referee’s order striking out certain para
graphs of a statement of claim, involving relief, joint, several or 
in the alternative, under Manitoba Rules 190 and 107.

The appeal was allowed.

MAN.

K. B. 
1914

Statement
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man. U. M. llannesson, for the plaintiff.
Kit IV. A'. Chandler, for the defendants MeLean and Simpson.
1914

. Mathers, C.J.K.B.:—Appeal from order of referee striking
Stephens

v. out paragraphs 2, 3a, 4, 5, G and 7 of the plaintiff s amended
Cairns, gisement of claim on the ion of the defendants MeLean

Mathers. C.J. aua HimpxOll.

The plaintiff alleges that the defendants Cairns had for 
years acted as his lers and that by wrongfully using
their influence over him, and by false and fraudulent represen
tations, ed the plaintiff to exchange his farm for certain 
city property in Winnipeg and Brandon. The statement of 
claim further alleges that the defendants Cairns by further 
false and fraudulent representations and by a further wrongful 
use of their influence over the plaintiff, persuaded him t«. ex
change the said Winnipeg and Brandon property for some
worthless property in the State of New Jersey and that ....... .
sequencc thereof the plaintiff conveyed the said Winnipeg and 
Brandon properties to the defendant Simpson. It further alleges 
that the latter fraudulent representations were made pursuant 
to a conspiracy entered into by all the defendants to defraud the 
plaintiff out of said property. The relief claimed is rescission 
in respect to the last transaction and damages presumahlx in 
default of rescission as to the former.

Upon the application of the defendants Simpson and Mr Lean 
the learned referee struck out of the statement of claim tin Imw 
mentioned paragraphs as relating exclusively to charges of fraud 
against the defendants Cairns.

With deference, 1 think the referee was wrong in so dealing 
with this statement of claim. Briefly stated, the plaintiff’s claim 
is that the defendants Cairns by fraud induced the plaintiff to 
exchange his farm for Winnipeg and Brandon property and 
then fraudulently induced him to exchange the latter property 
for land in New Jersey and that in this latter fraud the • L fend
ants McLean and Simpson participated. There is no douht that 
these two transactions gave rise to separate causes of action. 
The plaintiff, if he chose, might have sued Cairns alone m re
spect of the first and brought a second action against all the do-

9
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fondants in respect of the second. Tin* question is. may he not. 
under the rules, have the whole matter disposed of in one action?

By rule 196, all persons may he joined as defendants against 
whom the right to any relief is alleged to exist “whether jointly, 
severally or in the alternative” and by rule 197 [King’s Bench 
Act, R.S.M. 1913, eh. 461

It shall not be necessary that every defendant to an action shall he in
terested as to all the relief thereby prayed for. or as to every cause of 
action included therein ; hut the Court or a Judge may make such order 
as may appear just to prevent any defendant from being embarrassed or 
put to expense by being required t«* attend any proceedings in the action in 
which he may have no interest.

MAN.

K.B.
1914

Stephens

Mathers, C.J.

The corresponding Irish rule was interpreted in O'Keefe v. 
Walsh, [1903] 2 Ir. It. 681, followed as to similar Ontario rules 
in Copeland v. Business Systems, 11 O.L.R. 292. and as to the 
Manitoba rules by our own ( 'ourt of Appeal in Stewart v. Teshee, 
20 Mail. L.R. 167.

It seems to me the principle of these eases applies here. The 
plaintiff has two causes of action against Cairns arising out of 
the same relationship and in respect to one of such causes of 
action the defendants McLean and Simpson are jointly liable 
with them. These rules were designed to cover just such a ease.

The appeal will be allowed, the order of the referee set aside, 
and the application to the referee will be dismissed, all with 
costs in the cause to the in any event.

Appeal allowed.

GRAMM MOTOR TRUCK CO. v. FISHER MOTOR CO

Ontario Supreme Court, Itoyd, C. December !1, 1913.

1. Trade name (8 1—9)—Protection—Unfair competition.
Where a trade name has not by long user acquired a secondary 

meaning so as to be merely descriptive of a general class of goods, 
the company using a name for its product may lie granted an in 
junction against another company which attempts to use for goods 
of the same class a hyphenated trade name, of which the first com 
ponent part is the name theretofore used by the plaintiff company, 
where such user works an injury to tin- by confusing the two
businesses with the public, and would tend to give the defendant 
company the benefit of plaintiff company’s prior advertising of the 
distinctive name applied to their goods.

[Kingston Milter rf Co. v. Kingston, [1912] 1 Ch. 575, 29 R.P.V. 
289; Lloyd's v. Lloyd’s ( Southampton ), 29 R.P.C. 433. 28 Times L.R.
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338, applied; and eee Lloyd's Hank V. Lloyd Investment Trust Co J!)
R.!*.('. 545. 28 Times L.R. 379.]

Action to restrain the defendants from using the tvi.nl 
“Gramwi” in their business as descriptive of motor trucks .-"id 
by them in competition with the plaintiffs.

Judgment was given for the plaintiff.

//. E. Hose, K.C., for the plaintiffs.
A. IV. Anglin, K.C., and II. C. II. Casscls, for the defendants.

December 0. Boyd, C. :—The plaintiffs conceived the design 
of starting a company in Canada for the supply of commei il 
motor trucks for the carriage of goods. A connection was for <1 
with the Gramm Motor Company of Lima, Ohio. United Stairs, 
and the plaintiff company was incorporated, under the nam t 
hears, in November, 1910. Gramm was the name of a man who 
had planned the construction of a motor truck distinct from 
other like trucks called by the names of their designers, in the 
United States. He was a member of the American, comp my. 
and also joined the Canadian company as shareholder and 
director. The use of his name was sanctioned by him, and Uo 
the subsequent use of the same word for the purpose of a rois
tered trade mark in July, 1913. The course of business of the 
plaintiffs was not manufacturing trucks, in the strict scum of 
the term, nor did they bring in machines as a whole, but t y 
procured from the American company and elsewhere, as fn 1 
convenient, separate parts, and assembled them together in t ir 
Walkerville premises, and put them on the market as fini 1 
products. The parts in each machine ran into the hundreds, mil 
it is said that this making-up of the constituents is the most im
portant part of the business. In the get-up of the motor truck 
various changes are being made by those in the business nun 
year to year, and the plaintiffs are said to have developed n. my 
variations and improvements in the method of combinai:«<n. 
which differentiate the Gramm motor as made by them from the 
original American Gramm motor, as well as from those whirl are 
called Gramm-Bernsteins, now turned out in the United > »t«*s 
by a new company called by that name, formed in July, 191 
which the first designer, Gramm, is now a member. The tor
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truck was a new thing in this country in 1910, and to establish 
lmsiness required a good deal of advertising to bring it into the 

public eye. This task the plaintiffs undertook, ami have for three 
years expended about $20,000 in advertising, and have also in 
that time introduced, as has been said, various changes in the 
motors they “manufacture” as a result of these years’ experi
ence. The result of the evidence is, that they have established a 
recognised business for the sale of motor trucks in Canada, under 
the trade name “Gramm,” and that this word has become and Is 
associated with the Walkerville business of the plaintiffs. Apart 
from one or two isolated instances of the Gramm motor from the 
Vnited States being brought into Canada, the plaintiffs are the 
first dealers who have held their ground and supplied motor 
trucks for Canadian use to the practical exclusion of the Ameri
can trade. The trucks made by them have a distinctive character 
and reputation in Canada, and are generally known ns the 
Gramm Motor Trucks.

The evidence fails, in my opinion, to shew that the words 
“Gramm truck,” in this country, means a truck of the Gramm 
type, no matter by whom made or by whom sold. The word 
“Gramm” has here acquired no such superinduced secondary 
meaning.

In the United States, Gramm himself says, his present de
veloped truck is of different design in a great many particulars 
from that made by the first Gramm company in the United 
States; and generally it appears that there has been great evolu
tion and development in the construction of these trucks and 
their different parts, both in the United States in the hands of 
the original designer and under the experience of the plaintiffs 
in Canada.

Nevertheless, confusion is sure to arise and has arisen when 
two rival machines are put on the same market, one called the 

Gramm” motor and the other the “Gramra-Bernstein” motor. 
This difficulty has arisen from what the defendants attempted 
to do at the last exhibition in Toronto, and this display of the 
compound name was stopped by interim injunction. I am now 
iisked to make this permanent. The defendants, i.r.t the indi- 
vidual incorporators, had applied to the plaintiffs to be taken
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into their company at Walkerville, and, being refused, tlicv 
became incorporated as the Fisher Motor Company, and started 
business opposite the plaintiffs’ place of business in Walkerville, 
and gave themselves out as being entitled to sell the Gramm 
motors. The alleged justification is because an arrangement has 
been made with the Gramin-Bernstein Company by which sup. 
plies for assembling motor trucks from the American company 
arc being procured by the defendants, and they obtained on - of 
the Gramm-Bernstein completed machines to exhibit in their 
name at the last exhibition, as above stated. The witness 
Fisher, president of the defendant company, said that ultimately 
they intended to use the name “Gramm” on a name-plate for 
the truck “manufactured” by them, and admitted that In- had 
an eye on the plaintiff company. Asked, “If the Gramm motor 
truck of Canada has created a field here and a name by the 
advertising it has done, you are quite willing to get the advan
tage of that, if selling the truck under the name of the Gramm- 
Bernstein could give you that advantage? A. I do not see — 
Q. You are quite willing to have it if you get it? A. W. are 
willing to take all the benefit that accrues to us justly. Q. You 
are willing to take all you can get from the use of the Gramm- 
Bernstein by the------. A. If it is honestly and intelligently de
rived. Q. And if it is derived from the fact that the plaintiff 
company has created a market by the advertising and by its 
selling, you are quite willing? A. That benefit will accrue to us” 
(pp. 123-4).

The defendants’ counsel urged that this answer and these 
questions are to be limited to the use of the Gramm-Bernstein 
trucks as advertised by the plaintiffs. But that is not, 1 think, 
a proper result. True it is that for a year the plaintiffs had an 
arrangement to get supplies from the American Gramm-Bern
stein Company after the former American Gramm company had 
gone out of existence, but the advertising was all along with re
ference to the Canadian Gramm company, and that was tl dis
tinctive catch-word used, of which the defendants are willing 
to reap the benefit.

Evidence was given, and it is common experience, that when 
you have a compound or hyphenated word the tendency is in use 
only part of it, and usually the first part, especially if it is
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shorter than the latter part. I agree with what the witnesses 
say, that the use of “Gramm-Bernstein” in advertising motor 
trucks will breed confusion to the disadvantage of the plaintiffs, 
ami that thereby the new-comers will interfere certainly with the 
trade of the older company.

I would note that Mr. Gramm is not in any way connected 
with the other company, and that they have no right to use his 
name as against the plaintiffs.

The case falls within the authority of Kingston Miller <V Co. 
Id. v. Thomas Kingston dr Co. Ld. (1912), 29 R.P.C. 289, and 
also within Lloyd's v. Lloyd's (Southampton) Ld. (1912), 29 
R.P.C. 433. As the defendants have no right to use the name 
“Gramm” (as a personal name), I think that they should be 
enjoined from the use of it in labelling and advertising and 
selling their motors.

As to prohibiting the use of the leading word in a company’s 
name, see Facsimile Letter Printing Co. Ld. v. Facsimile Type
writing Co. (1912), 29 R.P.C. 557. A case cited in Sebastian on 
Trade Marks, 4th ed., p. 260, may be usefully referred to— 
Shaver v. Shaver (1880), 54 Iowa 208.

It has not appeared needful to discuss the registered trade 
mark obtained by the plaintiffs : enough has been proved as to 
the trade name to justify the intervention of the Court. The 
name “Gramm” was the badge selected by the plaintiffs by 
which the motor trucks dealt in should be identified with the 
company. The business of the plaintiffs was to select or procure 
the component parts and set up thereout the complete vehicle 
with various modifications and improvements which resulted in 
a distinct product that was extensively advertised, and so be
came generally known in Canada in connection with the name 
“Gramm.” This was a new line of business of recent growth, 
and there has been no such lapse of time and length of user as is 
required to transform a distinctive word into one merely descrip
tive of a motor truck generally.

The plaintiffs are entitled to judgment for the injunction 
asked, to restrain the defendants using the word “Gramm,” as 
indicated, in their business ; the defendants to pay the costs of 
litigation.
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Judynu nt for plaintiff.
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WEITZEN LAND AND AGRICULTURAL CO. v. WINTER

Easkutclmcan ti up it me Court, liroivn, J. April 24, 1914.

1. Trusts (8 111 A—02)—Misapplication of funds—Fiduciary k , 
tion—Following tub fund.

Where a trust fund is traceable into land, and the entire lui 
clearly the fruit of the trust fund, tin* cestui que trust bus a riyi. 
take the land itself whether the purchase was or was not of ih 
script ion authorized by the trust; but where the diverted fund n- 
stitutes a part only of the money laid out in the purchase an ■» 
mixed with the trustee’s own money there is a right only to a • 
or lien on the land for the trust money and interest.

[/fe IIallott's Estate, L.R., 13 Ch.D. 090, referred to.]

Trial of action for damages for alleged negligence and i'or 
a declaration that certain lands bought by defendant were I id 
as trustee for plaintiffs by reason of the application of ceri , u 
of plaintiffs’ money by defendant Winter, their general man
ager, in negotiating the purchase on his own account.

The action was brought against Oscar 0. Winter individu, lly 
and against the llughton Elevator Co. as co-defendant, with 
him, the Elevator Company in which he was the _ sluuv.
holder being charged with having illegally benefited by the 
diversion to it of the use of plaintiff company's equipimnt. 
supplies and time of employees. There was a counterclaim l>\ 
the individual defendant for reimbursement of moneys \ 
pended on plaintiff’s account, and by the elevator company 
for storage charges on wheat stored to the order of plaint in 

Success was divided on the issues presented.

J. A. Allan, K.C., for the plaintiffs.
J. F. Frame, K.C., and V. E. Mackenzie, K.C., for d< fen

dants.

Drown, J. :—Mr. Allan, for the plaintiffs (hereinafter el led 
the company), at the outset of his argument abandon* nil 
claim to any relief under paragraphs 15, 16 and 17 of the > ite- 
ment of claim, and I have therefore only to consider the mlirr 
causes of action, which, briefly put, are as follows:—

(1) Damaged wheat, said damage alleged to have been 
brought about by the negligence of the defendant Winter re- 
inafter called the defendant) ;

0363
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(2) Profits from operation of the store alleged to have been 
operated on behalf of the company;

(3) A declaration that the north-east quarter and the north- 
vest quarter of section 20, township 26, range 14. west of the 
:ird meridian, and the townsite of llughton situate thereon are 
held by the defendant as trustee for the company;

(4) Claim for hauling elevator material and damages to 
equipment in hauling such material; and

(5) A return of storage charges made by the defendant 
elevator company in respect of the storing of the company’s 
grain.

As to claim numbered (1) : the negligence alleged is that 
the defendant allowed the grain to remain in the granaries on 
the farm during a large portion of the summer of 1912 without 
any inspection of the same or any attention or any examina
tion to ascertain its condition, and with the result that a large 
quantity became heated and was destroyed. The weight of evid
ence is that this grain must have become heated and spoiled 
long before the summer of 1912. Counsel for the company, at 
the close of the case, asked leave to amend tin* statement of 
claim so as to extend the period of time within which such 
negligence was committed hack to tin* date when the grain was 
threshed, and as evidence was given by both parties bearing on 
the question for that full period of time without objection from 
counsel for the defendant, I will allow the amendment. 1 am of 
opinion that a farmer of experience would have taken the pre
caution to examine this grain from time to time after it was 
stored in the granaries, so as to guard against the possibility of 
its spoiling, but 1 cannot find that the defendant should be 
held responsible in damages for his failure to do so. This farm 
which the defendant managed for the company was one of very 
large proportions, and was operated in a large way, requiring 
the services of many men and much machinery. The defendant 
was appointed manager of the farm largely because of his wide 
experience in handling large numbers of men in railway con
struction work. As a matter of fact, he had hail very little ex
perience in the actual work of operating a farm, and did not
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pretend otherwise. He seems to have worked early and latr in 
an effort to make a success of the enterprise, and it would ap
pear, as one witness put it, that he perhaps attempted to do too 
much. I do not find that the defendant knew that the gra n 
was likely to spoil or needed attention. I accept the evidence 
of Mr. Kutten as correctly representing the defendant’s know
ledge and state of mind when he says that, in the fall of in 12 
he, in company with the defendant, when inspecting this wheat, 
found that it was spoiled, and that the defendant was at that 
time as much surprised as he (witness) was as to its actual 
condition. There were so many things to look after in opera
ting this large farm, including the very trying difficulties in 
financing, that one could hardly expect that close supervis -.n 
over details on the part of the defendant that would hr de
manded under other circumstances. In my opinion, the failure 
all round, so far as operating this farm is concerned, lax in 
the attempt to do too much.

Claim No. (2) does not present any difficulty. This store 
was built and conducted on the premises of the company, 1ml it 
was in charge of Mrs. Winter. It was apparently started largely 
as a result of a suggestion made by Mr. Wilbert, of the < on- 
tinental Oil Co. It was started and carried on not as a iim ;ms 
of personal advantage or profit to the defendant, but in tin in
terests of the company and for their accommodation. It en
abled the company to get oil for the farm on credit, and most of 
the goods furnished from the store to the company were sup
plied at wholesale prices. The percentage of profit on other 
goods was reasonable. The store building was erected at the 
expense of the defendant, and although it was well known to 
the directors of the company, or at least the more activ- of 
them, that the store was operated as that of the defendant, 
there was no protest or objection of any kind to it being so 
carried on. Neither verbally nor otherwise do I find any evid
ence of any objection being taken to its operation at any lime 
before action brought. I am of opinion that the company 
themselves had no authority, under their articles of incorpora
tion, to conduct a store business, and that on no ground have
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SASKfor complaint against tin* defendant in this

17 D.L.R.

matter.
Claim No. (3) has to deal with two quarter sections of land 

purchased by tin* defendant and the townsite of llughton located 
thereon. The construction of a line of railway and the possibil
ity of a townsite being built on or near the company's lands 
was. no doubt, discussed and emphasized at the time of the or
ganization of the company, but the likelihood of the townsite 
being actually upon the company’s lands was evidently a mat
ter so problematical that there is no mention whatever made 
of it in the otherwise somewhat glowing prospectus of the com
pany ; in fact, it was at that time necessarily a somewhat specu
lative matter. Moreover, after looking at the articles of in
corporation, one can scarcely imagine that it was ever contem
plated that the company was to engage in the business of sub
dividing land for townsite purposes, and subsequently selling 
the lots in such subdivision. I am not. however, prepared to 
say that they have not such power. If it had been intimated 
in any way to the defendant that the railway company were 
desirous of securing any part of the company’s land for town- 
site purposes, and he had refused to consider the suggestion, 
without consulting the directors, the matter would have been 
quite different. The evidence shews that the railway company’s 
agent came to the defendant with his blue-print and intimated 
that the townsite was to be located, not on the company’s land, 
but on a quarter section owned by one llintzc. The defendant, 
with this information given him. purchased the quarter and also 
tbv adjacent quarter in his own name, and subsequently sub
divided a part of same as the townsite. The company contends 
tluit the defendant should not have done this without first con
sulting them. I cannot see that there was any legal obligation 
to either consult or inform the company about this purchase. 
Til-1 location of the townsite is just as suitable and convenient 
where it is for tin* purpose of carrying on the company’s farm
ing operations as if it had been located upon the company's 
property. There was nothing in what the defendant did that 
came in conflict with his duty to the company. The defendant’s 
information was that the townsite was to be located on pro-
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pert y other than the company's, and that being so, he was iu 
my judgment, perfectly. free to buy on his own account i: • 
saw fit. The mere fact that it might or would have prov. i 
good investment for the company had he purchased for i- h 
does not affect the question. To hold otherwise would be to I 
that the defendant could not, without consulting the comp, 
invest his money in a profitable mining enterprise simply 
cause the company’s charter authorized them to carry on ;ln- 

business of mining.
It is r contended that the defendant, in purelm ng

this land, used company’s money in part payment of the | n 
chase-price. The company’s own account at the bank al K 
town was overdrawn, and it became necessary for the defen nr 
to open an account in his own name to prevent any furtli- 1 i- 
posits being applied on the overdraft. This account was op. m-il 
with the concurrence of the bank manager, and, alt hoi i it 
stood in the defendant’s name, it was opened for the comp ny. 
and the moneys deposited to the credit of this account wen mi 
pany’s moneys. The first payments on the land in qu ion 
were made by cheques drawn on this account, and 1 am . i niy 
of opinion that they must be held to have been made out « 1 la- 
company’s moneys. I am further of opinion, however, tli the 
defendant in so issuing these cheques did so in the belii-t that 
he was doing only what he had a right to do, and not in I ah 
of any trust towards the company. These moneys so tak. (in
stitute only a small portion of the moneys that the del', I ant
paid for the land in question, and that being so, the con my 
would not have a right to the land or to a declaration tl the 
defendant holds the land in trust for them, but only to lien
on the land for the amount of their money and interest See
1ft HaUetVs Estate, L.R. 13 Ch.D. f>96 at 709, where .1 siel, 
M.R., is reported as follows:—

Where a trustee has mixed the (trust) money with his own. re i« 
this distinction, that the ceêlui que trust, or beneficial owner n n<> 
longer elect to take the property, because it is no longer bought tli the 
trust money simply and purely, but with a mixed fund. He is. -ver. 
still entitled to a charge on the property purchased, for the amoun f the 
trust money laid out in the purchase; and that charge is quite ic|ien- 
dent of the fact of the amount laid out by the trustee. The mm nt you

36
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v.'t a substantial portion of it furnislu'il by tin* trustee, using the word 
: rustee" in the sense 1 have mentioned, as including all persons in a 

fiduciary relation, the right to the charge follows.

Set* also Letvin on Trusts, 12th ed., 1156, where it is stated:—
Where a trust fund is traceable into land, and the fund constitutes a 

part only of the money laid out in the purchase, the Court has usually 
•r veil a lien merely on the land for the trust money and interest; but 
where the entire land is clearly the fruit of the trust fund, the irslui yuv 
1,11st must, upon principle, have a right to take the land itself, whether 
tlie purchase was or was not of the description authorized b\ the trust.
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The company, however, do not ask and do not desire a lien 
on the land. So far as the money is concerned, they are secured 
by bond.

As to claim No. (4) : I find that there were sixteen trips 
made by the engines and outfit in hauling elevator materials, 
which 1 value, in accordance with the defendant’s own letter, 
at .+55 per trip, making a total of +880. Of this amount the 
defendant has paid +600, thus leaving ji balance of +280. I also 
find, under this item, that the defendant is liable in damages 
for injury done to the company’s waggons in hauling this mat
erial, which damages 1 assess at the sum of +100, thus making 
a total finding in favour of the company with reference to the 
hauling of the elevator material, of +680.

1 am of opinion that the defendant company was entitled to 
the storage charges under claim (5). There are two reasons 
why the storage charges are collectable. The grain was more 
secure in the elevator than it would have been in the bins 
situate on the company’s farm ; and, again, when stored in the 
elevator it was much more convenient for shipment immediately 
tie- railway company began to operate their line of railway.

In the result, therefore, the plaintiffs will have judgment 
against the defendants for +680 on the claim for hauling elevator 
material, and as to all other matters their action will be dis
missed. As the defendants have virtually succeeded in their 
action as a whole I will dispose of the costs as follows:—

The company will have their costs of action on the District 
Court scale of the tariff, but they will not be allowed any wit
ness fees or costs of examination for discovery. The defendants
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will have their costs of defence on the Supreme Court wale of 
the tariff, hut will be allowed witness fees for the witm-ssi* 
Cooney, Wilbert and Richardson only. The plaintiffs' <-l iim 
and costs will be set off against the defendants' costs, and .w- 
eution issue for the balance.

Judgmrnt accordin'/

TREMAYNE v. HUDSON'S BAY CO.

Manitoba Hini/'n Rrnrh. Mather», <*.,/.A'./#. A/tril ‘20. 1014.

1. Pleading (lie—20)—Dkfinitkxknn; particularity—State\iim m 
claim—Facts from which malice inferred.

Although King's I tench llulc .131. R.S.M. 101.1. ch. 40. prencril*< - i 
n *Internent of claim, which alleges malice as a fact, need not *ci i irtli 
the facts from which malice may he inferred, yet the plaintiil mux 
plead such farts if he sees lit.

Statement Appeal from a referee's order striking out certain para
graph* of a statement of claim.

The appeal was allowed in part.
5. 7. Kolhurll, for the defendant.

Mathers,c.j. Mathkrs, C.J.K.B. :—Appeal from order of the referee Mrik-
ing out paragraphs 9 and 10 of the statement of claim, and allow
ing an amendment of paragraph 11, under King's Bench Rule 
33! | R.S.M.. 1913. ch. 46].

It is sufficient to allege malice as a fact without silting 
out the circumstances from which it is to be inferred, and 
yet I see no reason why the plaintiff should not be permitted 
to give the defendant this information in his statement of 
elaim if he wants to, or why the defendant should object to 
his doing so. The order of the referee striking out para , aplw 
9 and 10 and giving leave to amend paragraph 11 might i con
strued as forbidding the incorporation in such amended para
graph of any of the facts set out in the excised paragraphs This, 
apparently, was not intended.

The order of the referee will be amended by allow; the 
plaintiff, if he sees fit, to amend by pleading facts fron which 
malice may be inferred.

Costs to be costs in the cause.
Appeal allan td in
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GRAND TRUNK PACIFIC COAST S.S. CO. v. THE LAUNCH “B. B." CAN.

Exchequer Court of Canada (llritisli Columbia Admiralty Itistrict), Ex.C,
//oh. Mr. Justice Martin. Local J ml ye in Admiralty. March 25, 11U 4. ]«U4

]. Salvage I 6 I—2)—Right to—Towage with api'hkciaule bisk.
Where a large boat picks up ami tows into harbour a gasoline pas 

senger launch which had In-come disabled through depletion of the 
gasoline supplies and was drifting in the track of large vessels in an 
inlet, an allowance should lie awarded on a salvage rather than a 
towage basis, although the gasoline launch was not in immediate 
danger, if there was an appreciable risk to the larger boat in her 
manœuvres by living carried by the tide to a position close to the land.

-• Aiimir.xi.ty i IS 11—0)—Mail—Salvage claim for excessive amovxt—

Costs of furnishing bail in an admiralty salvage case may In- set oil' 
in favour of the unsuccessful defendant where the claim upon which 
the boat was arrested was extravagantly large.

Trial of it salvage action in admiralty. statement
Judgment was given for the plaintiff.

.1. Alexander, for plaintiff.
-/. Edward Bird, for defendant.

Martin, L.J.. in Adm.:—This is an action brought by the Martin.i..j. 
owners of the S.S. Prince George to recover $2.000 for alleged "
salvage services rendered to the gasoline launch “ It.IV' about 
6.1 o p.m. on November 20 last, off Prospect Bluff, when ap
proaching the entrance to the First Narrows in Burrard Inlet.
The Prince George is a twin screw, high-powered passenger 
vessel of 3,370 tons gross, 320 feet long, with a speed of about 
Ini g knots, and valued at half a million dollars. The “B.B.” 
is a small launch, GO feet in length, valued at $3.000, carrying 
passengers and freight between Vancouver and 11 owe Sound, and 
at the time in question it is admitted in the defence that she had 
fifteen or sixteen passengers on board, and a crew of two, the 
master and the engineer. She had become disabled because the 
gasoline was exhausted and was drifting about in the track of 
vessels approaching the Narrows, about two miles west of Pros
pect Bluff. 1 note here that the one boat on the “B.B.” could 
only hold ten persons. The night was dark, but clear ; the wind 
from the west was, 1 find, a fresh breeze, strong enough to raise 
a fairly rough sea against the strong ebb tide, though not suffi-
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ciently ho to make it dangerous to the but the situai i
was doubtless alarming to the passengers, whose calls for I » 
attracted the attention of the master of the “Prince (leory 
who was on the bridge and went to their assistance, and filial 
after breaking one line after towing her for about a mile, m 
fast with another and towed her into Vancouver harbour. 'I s 
service delayed the “ Prince Ocorgc” not more than half an h< 
and the question is whether it is to be considered as a sal vagi r 
a towage service. The defence submits that there was no den t 
of danger in it and that it should be deemed to be morel ,i 
towage service, to satisfy which the sum of $100 is brought i * 
Court. A good deal of evidence was given as to the stair .| 
direction of the tide at the point where the launch was picked i|> 
and the evidence is conflicting in this respect, and as to the \ 
ing positions of both vessels. I am, however, of the opinion lL.it. 
whatever may be said about danger to the launch, no valid t i 
son has been shewn why credence should not be given t" tIn 
testimony of the master and first officer of the “Prince (iem : 
as to the different positions that she was forced into, and mi 
there is no escape from the fact that there was an eleim i <*f 
appreciable risk to her in the position close to the land that she 
was carried by the tide during her manœuvres, which, I 
satisfied, were expeditiously and skilfully carried out. Tin 
must, therefore, be dealt with on a salvage basis, and I award tin- 
sum of $500 as an adequate compensation.

Objection was taken to the fact that the “B.B.” was an nd 
to answer an extravagant claim of $2,000. two-thirds m Iut 
value, and the case of Vermont S.S. v. The Abhij Palmer ( V 
H (‘an. Ex. 402, 10 B.C.U. 383, was cited in support of an l'li
ent ion to reduce the costs for that reason, as bail had to b- m- 
nished for $2,000. 1 am of opinion that the claim, in all I In* 
circumstances (upon which each case must depend) was so < s- 
sive as to be within the rule there laid down as to oppn n 
and, therefore, it is ordered that the costs of furnishing h 
costs to the defendant ; in other respects they will foil" tbr 
event.

Judgment for pi ai
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MOMSEN v. THE “AURORA."

Lrchcquer ('uni t of Canada ( Itritisli Columbia Admiralty District ). lion.
Mr. Justice Martin. Local Judyc in Admiralty. April 21, 11)14.

1. Admiralty (f IT—81— Arrkht of biiii1 Tv<i iiirk.
No greater sum than 10c. per mile can be taxed to the marshal 

for boat-hire ami travelling expenses in executing a warrant to arrest 
a ship under the Exchequer Court Admiralty tar ill".

| For previous decisions in the same proceedings, see 13 D.L.H. 420. 
ami 14 D.L.R. 31.|

Application to review the registrar’a taxation of the mar
shal ’s bill of costs in respect of an item of $440 for hire of a 
lug for eleven «lays for proceeding from Vancouver to Sea Otter 
Cove, at the northern end of Vancouver Island to arrest the ship 
“Aurora,” and thence towing her to Vancouver under arrest. 
The registrar allowed the sum of $50 only, being at the rate of 
10c. per mile from Vancouver to Sen Otter Cove and returning, 
following the note to part 5 of the table of fees in the Admiralty 
rules of the Exchequer Court of Canada, as follows :—

If the marshal or his ollicer is required to go any distance in execution of 
his duties, a reasonable sum may he allowed for travelling, boat hire, or 
other necessary expenses in addition to the preceding fees, hut not to ex
ceed 10 cents per mile travelled.

The Registrar’s ruling was affirmed.

E. A. Lucas, for the plaintiff :—This was a “payment neces
sary for the safe custody of the ship” and should be allowed 
under the proviso in that behalf in the third it«*m of part 5 of 
the table of fees. The note at the end of the said part as to 
19c. a mile refera to the marshal’s travelling expenses only, and 
while it is conceded that he could have travelled by mail steamer 
i' n Victoria to Winter Harbour and hired a launch there to Sea 
Otter Cove, about twenty miles further on, yet to k«*cp the ship 
in safe custody' it was necessary to lay alongside her ami tow 
her to Vancouver.

Scars, for Nosier, a claimant on the funds in Court:—It was 
not necessary to employe a tug from Vancouver. The marshal’s 
officer could have taken the regular steamer and hired a local 
launch, and it must be presumed that the “Aurora’s” crew,

CAN.

Ex. C. 
l!'l I

Statement

Argument
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Vancouver in pursuance of the marshal’s orders.

Price, for the bondsmen of the ship:—The note to part
Momhen

1 HI
“Aurora.”

the table of fees expressly mentions travelling and boat hire . 1
this is the only provision for sueh disbursements; parties pr 
viding the marshal for more expensive means of travelling must 
bear the cost over and above 10c. per mile.

Marlin. L.J. Martin, Local Jr doe in Admiralty. The learned ivms- 
trar’s ruling is the only one possible under the table of fees, ;u <1 
it is hereby confirmed. No greater sum than 10c. per mile • n 
in any circumstances be allowed in executing a warrant to am si.

Motion dismiss< it.

B. C. HAYWARD & DODDS v. LIM BANG.

C. A. 
1914

Itritiah Columbia Coin1 of Appeal, Macdonald, CM.A., Irving, (lull 
and McMUip*. U.A. April 7. 1914.

1. Sale iS 1 (—17)—Conditional sales—Statutory rkovirexiem- 
Where goods are bought, under n conditional sale agreement. i ;■ 

tenant who attached them to the freehold, under an agreement with 
his landlord that they were to remain attached and become tli \■■■• 
perty of the landlord as part of tile freehold, such goods, afin " 
determination of the tenancy, cannot be taken by the original >••!! 
the goods under his lien for the unpaid purchase price, if In- lm -t
tiled the conditional sale agreement as provided by sec. 2S of tin 
of Good* Act. R.8.B.C. 1911. ch. 203, read with sec. 29.

Statement Avveal from the judgment of Murphy, J., of Xovcmhei 
11113, in favour of the dvfcmlant landlord, such judgment liv
ing based on the plaintiff vendor’s failure to tile his conditional 
sale agreement under the Sale of Goods Act (H.C.),

The appeal was dismissed.

McDiiirmid, for the plaintiff, appellant.
/•’. E. Elliott, for the defendant, respondent.

Mnoiloniild.
IC.J.A.

Macdonald, C.J.A.:—Videas it can be said that the L-nods 
in question did not. when attached, become part of the freehold, 
the appeal must fail. The fair result of the evidence is dint 
Lim Kang allowed his tenant to attach the articles in question 
to the freehold on the definite understanding that they wer to
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remain attached and become the landlord's property. Lim 
Hang would not consent to the freehold being disturbed on any 
other terms. The fair result of the evidence rather than the 
inapt verbal expressions of witnesses, particularly witnesses 
having an imperfect knowledge of tin- language, must he given 
effect to. Had the contract of conditional sale been filed, under 
see. -8 of the Sale of Goods Act. R.S.B.C. 1911, eh. 203, then, by 
virtue of see. 20 of that Act, tin* appellants might have re
covered the goods, notwithstanding that they were affixed, and 
had become part of the realty, subject, of course, to the con
ditions mentioned in said section. Hut the contract was not so 
filed, and hence the appellants get no assistance from the sec
tion dealing with conditional sales. It is unfortunate for the 
appellants that they should suffer the loss of their goods, or 
their price, but that result has been brought about by failure on 
their part to observe the plain provisions of the Act.

I think, therefore, the appeal must be dismissed.

Irving, J.A. :—I would dismiss this appeal.
Our statute law on the sale of goods and factors is very 

similar to the English statutes .16 &. .17 Viet. eh. 71. Sale of 
Goods Act, 1893, and .12 & .13 Viet. ch. 4.1, Factors Act, 1889. 
We have, however, a system first introduced in 1892. requiring 
registration of conditional sales, etc., for tin* protection of sub
sequent purchasers and mortgagees, without notice, in good 
faith for valuable consideration, and an amendment section, 
now sec. 29 of the present Act. passed to meet the decision of 
tin* Court of Appeal in HnjnoUh v. Anhby cl- Son, |1903] 1 
K.H. 87.

Lim Hang, in my opinion, became, in December, 1911. cer
tainly in January, 1912. a purchaser or mortgagee without not
ice of the plaintiff’s lien in good faith and for valuable con
sideration, to wit. the alteration of his premises. The agreement 
sworn to by Lim Bang that “the fixtures were to be mine when 
he (the tenant) left” wfts in truth an agreement that the fix
tures were not to be removed in the interim. Had the tenant 
attempted to remove them at any time during the term of the 
h-ase I think Lim Bang would have been entitled to an injunc-
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Irving, J.A.
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between him and his tenant.
The notice, given in March, relied upon by the plaintiff, can
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not, in my opinion, be regarded as sufficient to take the pin «• 
of the registration which ought to have been made within \

!*""■
days of the first delivery, as the contract of sale between Li ui 
Hang and his tenant was an executed contract as soon as tin-

Irving, J.A. machinery was installed.
Mr. McDiarmid suggests that we should apply the pi u- 

ciple followed in Chapman v. Edwards, 16 B.C.R. 334 ; l. 
Yew v. Part Swettenham Rubber Co., 11913] A.C. 491, seem> o 
support our decision, where the Judicial Committee laid down 
as a principle of general application even where registration u.is 
compulsory, that where the rights of a third person do not in
tervene, no person can do that which it is not honest to do. n 1 
no person can enforce rights which formally belong to them only 
by reason of their own fraud. Those cases are entirely dilivr
ent from that now under consideration. Here there is no su_- 
gestion of fraud. Our Factors Act expands the doctrine of 
estoppel to a very great degree, but to counterbalance this ’In- 
Act of 1892, [ch. 21 “An Act to regulate the law with reg 1 
to the conditional sale of goods” | now sec. 29, R.S.B.C. 1911 li. 
203 (Sale of (ioods Act), was introduced. In Edwards v. 
Edwards ( 1876), L.R. 2 Ch.D. 291, the Lords Justices point 
out that it is not desirable that tine, equitable distinctions i«- 
pending upon the doctrine of notice should not be imported to 
cases requiring registration.

The plaintiffs have only themselves to blame for the loss of 
their lien.

Galliher, J. A. Galliher, J.A.:—I would dismiss the appeal.
Sec. 29, of ch. 203, Sale of Goods Act, R.S.B.C. 1911, has no 

application as the plaintiffs failed to register their hire or i ir- 
chase agreement within the time specified.

We have then to determine whether the applicances put in 
by appellants are fixtures in the same way as if see. 29 had not 
been passed. I am of opinion, on the evidence, coupled wit 1 die 
clear intention of the parties that they are and are not îvr.ov*
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able. The appellants relied upon (lough v. Wood & Co., 63 L.J. 
Q.B. 564, |18i)4] 1 Q.B. 713, but all that case decided was that 
where a mortgagee of premises permitted the mortgagor to 
remain in possession for the carrying on of his trade, and the 
mortgagor for the purpose of carrying on his occupation, in
stalled certain trade fixtures, there was an implied authority 
ihat the mortgagor might, during occupancy, remove the fix
tures, as also the parties claiming under a hire or purchase 
agreement with him; while here, so far from authority, express 
or the landlord has stipulated with the tenant that
they shall remain and become the property of the landlord on 
the tenants leaving the premises.

The matter is put very concisely by Farwell, L.J., in Kllis v. 
Clover <(• Hobson Ltd., 77 L.J.K.B. 251 at 258. [19081 1 lx.It. 
388J, and Fletcher Moulton, L.J., at 256. says:—

The same principle applies to the ease of landlord ami tenant where 
it has been held that trade fixtures may become irremovable if upon a true 
interpretation of the contract between the tenant and his landlord, it ap
pears that the tenant has renounced his right to take them during the

The Sale of Goods Act before referred to gives ample pro
tection and the appellants have only themselves to blame for 
failing to comply with the provisions of that Act.

McPhillips, J.A. :—This is an appeal by the plaintiffs (ap
pellants) from the judgment of Murphy, J., dismissing the ac
tion as against the defendant Lim Bang, the respondent. The 
action was one brought by the plaintiffs, appellants, against the 
defendants for the return of the grill and kitchen fixtures in
stalled by them in the Prince George Hotel, the premises at 
that time being held under lease from the defendant Lim Bang, 
the owner thereof, by the defendant Jason Graham.

The learned trial Judge held that the property in the goods 
in question passed to thé owner of the building, the defendant 
Lim Hang, when attached to the building—becoming fixtures. 
The action was dismissed as against the defendants other than 
tlie defendant Jason Graham, hut as against him judgment
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B. C. went for the balance due to the plaintiffs in respect of the gonds
C. A. supplied, and affixed to the premises, namely, $847.26.

The appeal is brought upon two grounds as stated, that k 
Hayward that the dismissal of the action as against the defendant I. m
& Dodds Rang is (a) against the law and against the weight of eviden 

(b) that the learned trial Judge erred in finding that the goods 
in question became the property of the defendant Litn Bang mi

•ft Phillis*, j.a.
installation.

The Prince George Hotel was earned on for some time un i r 
lease by the defendant Jason Graham, but when action hrou i t 
he was out of possession.

At the time of the of the goods by the defendant
Jason Graham from the plaintiffs, the defendant Lim Rang 
agreed, at the request of the defendant Jason Graham, to allow 
same to be installed and affixed to the premises conditional upon 
the same being left upon the premises when his tenancy expired. 
The defendant, Lim Rang, was in no way a party to the pur
chase of the goods, and knew nothing of the conditional sale 
agreement at the time it was entered into, and all that is shewn 
is that some considerable time afterwards—six months or mon 
—the statement was made to him that the plaintiffs held a I i 
note, hut it was never shewn to him and even this is not I 
milted by the defendant Lim Rang. The goods installed u 
a steam boiler (vertical), 220 gallon storage tank with sir n 
coil, ventilating stack, smoke stack, pipe and fittings, vah <, 
basin in basement, waste pipe, gas pipe, hot and cold water pi ; 
hangers for coils and ventilators, and all connections; there v.as 
evidence that the majority of the fittings could be removed lï"m 
the premises without damage to the building, but would !• .\e 
openings that would have to be closed or covered but that i is 
could easily be done and at slight cost.

Apparently the intention was—but not carried out by the 
plaintiffs—to secure themselves by a conditional sale agreenc at. 
An agreement was executed by the parties reciting that :

Tin» property or title to the lnliour ami material or goods filin'1 m-t, 
pass to the purchaser until such purchase money hereinbefore meni u-d 
shall have been fully paid.

0683
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The agreed upon purchase price was $1,382.
The plaintiffs, however, did not pursue the provisions of 

tile Sale of Goods Aet. eh. 203. 2 Geo. V., ILS.B.C. 1911, having 
reference to conditional sides, and file the agreement in the 
County Court registry as required hy the Aet.

It was strenuously argued hy Mr. McDiannid. counsel for 
the appellants, that as there was evidence, although after the 
event, that is to say. after the agreement between the defendant 
Lim Hang and his tenant, the defendant Jason (Iraham, ad
mitting of the installation of the fixtures conditional upon same 
becoming part of the freehold, ami not capable of being re
moved by the tenant : that tin* agreement that the property in 
the goods would not pass was good and effective as against the 
defendant Lim Kang without filing in the County Court re
gistry, as his position could not be held to be stronger than that 
of his tenant; and further, that the defendant Lim Kang in any 
ease did not come within the protection afforded by the Sale 
of Hoods Act, not being a subsequent purchaser or mortgagee 
of the goods without notice in good faith for valuable considera
tion; and that the fact of the goods being affixed to the realty 
was not conclusive as the Sale of Goods Aet provided against 
this resultant effect, relying upon secs. 28 and 29 of the Act.

In my opinion, the property in the goods in question is in 
the defendant Lim Kang, the owner of the premises, to which 
the same have been affixed, and that they are fixtures ami part 
of the realty. The defendant Lim Kang upon the facts, in my 
opinion, is a subsequent purchaser without notice in good faith 
for valuable consideration there is no definition of “valuable 
consideration” in the Act. but. in my opinion, the facts sup
port it sufficiently and within Currii v. Misa ( 1875), L.R. 10 
Ex. 153.

To invoke the remedies provided in sees. 28 and 29 of the 
Act as against the defendant Lim Kang, in my opinion, it was 
necessary for the plaintiffs to establish that a good and sufti- 
cient conditional sale agreement was duly filed in the County 
Court registry, and it is not attempted to establish this, in fact 
this was not done.
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It is to be noted that sec. 2!) of the Act was first enacted in 
the Sale of (loods Act Amendment Act 1904, and was suh 
(2) to sec. 25 of eh. 169. of the Revised Statutes 1897. It 
become a separate section, but it is still under the head u' 
“Conditional Sales,” and follows after see. 28, which renia > 
in the same terms as see. 25 of eh. 169 of the Revised Stall > 
1897. In my opinion, the intention of the Legislature was to 
preserve the right in the bailee of chattels to follow the go is 
where he had established his position under a duly filed <• 
ditional sale agreement in the County-Court registry, notwi 
standing that the goods had, by operation of law, becom- a 
changed character, i.e., realty and not personalty.

It is rightly said that it is not for the Courts to balk at 
ing effect to the statute law upon grounds of inconvenient or 
other startling resultant effect, but, nevertheless, it must I»- 
manifestly clear that a radical change in the substantive lav is 
intended and sufficiently expressed liefore effect is given tin : m.

If the argument of counsel for the appellant is to pn 
no security whatever exists in the ownership of realty—as with
out the tiling of any conditional sale agreement, goods or •• t. it 
tels affixed to the realty, or worked into the realty, may I» im
posed of the same—subject only to the owner of the realty i > 
ing the amount due or owing thereon—and no period of lit 
tion whatever as to the time when this right of recovery l k 
of the goods and chattels by the manufacturer, bailor, or wi. ior 
may take place. It is true that, by pursuing the provision of 
the Mechanics’ Lien Act, ch. 154, 2 Geo. V., R.S.B.C. 1911 <»th 
the workman and the materialman may receive protection hut 
in that Act all proper provisions are found compelling pr< i>t 
proceedings, otherwise the lien expires or is cancelled, h my 
opinion, it was never intended—reading the Sale of Goods \<-t 
as a whole, and considering the Conditional Sales provisii in 
particular—to enact any such law as would permit of the > r- 
cise of the rights here contended for, namely, without c< j>li 
ance with the provisions of sec. 28 of the Act to have the -lit 
to the return of the goods in question in this action, and that 
notwithstanding they have become a part of the realty.
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There is, of course, the further consideration that, had the 
tenant, tlie defendant .Jason Graham, not made tin- agreement 
which he did with regard to the transfer of the property in 
the goods in question, which may, I think, be said to come with
in the category of trade fixtures, the right of removal of the same 
could only have-existed during the term of the tenancy, and 
what higher right can the plaintiffs claim than that which at 
any time resided in the purchaser from them.’ It would be an 
act of trespass for a tenant to remove trade fixtures after the 
expiry of the tenancy without the leave of the landlord; and 
assuredly would it he an act of trespass for the plaintiffs upon 
the facts of the present case to enter upon the premises of the 
defendant Lim Bang, and possess themselves of the goods in 
question—yet the Court is asked to declare this right.

In Mnix v. Jacob (1875), 44 L.J.Ch., 481, |L.R. 7 II.L. 481] 
Lord Hatherley, at 485, said:—

I apprehend it is tu» late at thin time »f day tn emit end that a reg 
iilarly-exevuted mortgage of a lease will nut carry the fixtures of that 
property which is in lease, and of which the deeds are deposited. I ap
prehend that the reason for that is, not i localise the chattels an
thère in the house which has heen so mortgaged, hut because whilst at 
tached to the land, although for the Is-netit of trade, the law has held 
that trade fixtures may be, at any time during the limited interest which 
the owner of the lease may have, removed by him, yet if he do not re
move them during the lease (as in the old case that was cited before Holt I 
he is liehl to have allowed them to pass to the owner of the reversion, be
cause, and only iH-cause, they arc attached to his reversion, and if they 
are not removed, as the law would have enabled the person to remove 
them during the lease, they must be considered to have passed over at 
• nee and finally to the owner of the reversion. The doctrine, therefore, 
was that they were a part of the land during the time they remained at 
tached, but that, for the licnclit of trade, they might, during the interest 
"I that person who had only a partial interest in the land, be removed so 
I'-ng as he had that interest, although there was no power whatever given 
t" him for the purpose of removal if he chose to allow the time to pass 

iring which he might have removed them, and so far severed them from 
tin- property.

In my opinion, the action fails upon this latter point alone, 
arid apart from the question of the property in the goods in 
question—passing under the agreement between the defendant 
Jason Graham and the defendant Lim Bang, the property there
in passed by operation of law.
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In my opinion, therefore, the decision of the learned trial 
Judge was right, and I would affirm the judgment appeal i 
from and dismiss the appeal.

Apptal (Iism issui

PITT RIVER LUMBER CO. v. SHAAKE.

Itritisli t'olumlnn Supreme Court. Murphy. ./. April 29. 191 I.

1. Vk.xuob axn im'kciiaskr <1 I K—25)—Rknunnion— Noth i of.
A stipulation in an «grvvmeut for the *nle of laml providin ■ 

notice “by the vendor*” in writing if they elect to rescind for «!< i ult 
in payment, is to he construed strictly.

I Hurl Fouy v. Cooper, 16 D.L.It. 299. referred to. |
2. YkXIMIK AX'D ITRCIIASFK I g I K—25)—XoTlVK OK RKM'IKNIOX—Two \

dork—Notick by oxk.
A notice to rescind a contract of sale of land for default un 

executed by both vendors where the agreement stipulates for i 
tion of any such notice “by the vendors."

[Ilnlieon v. ('rote's \ent Cans I.umber Co.. 17 D.L.R. 1 «14. appl I

Action on an agreement for the sale of land.
Judgment was given for the plaintiff.
Haird, for the plaintiff.
Whiteside, for the defendant.

Murphy, J. :—The stipulation in the agreement for sal« ail
ing for notice to effect cancellation provides that it shall he given 
by the vendors in writing. Such provision must be strictly con

strued: Hark Fong v. Cooper, 16 D.L.R. 299. 49 Can. S.C I» 14.
To be effective I think it must be a valid notice from Mb 

vendors. The notice from the North American Lumber Co. uns. 
in my opinion, effective, as it was given by the president of 1 lie 
company, but that from the Pitt River Lumber Co. was given 
without any authority. I consider myself bound by the reeei <!< 
eision of the Court of Appeal in Ut diras v. Crow's Xest Lu In r 
Co., 17 D.L.R. 164. to hold that defendants cannot make an as
sumption of implied authority on the part of Wooden. It tlunc 
premises are correct, it follows the agreement is still in force and 
plaintiff must succeed. As the sum sued for is within the ris- 
diction of the County Court, costs will be on the appropriate 
County Court scale.

Judgment for plait
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MACKENZIE v. GRAY. SASK.
Saukatcheican Supreme Court. Broun, ./. April 30, 1014.

1. Execution (SI—8)—Lien against lands—Beneficial interest.
TIip cancellation of an unregistered transfer of title under the 

Land Titles Act (Sask.) and the substitution of a transfer by the re
gistered owner to another party at the request of the first purchaser 
so ns to save double registration on the latter's re-sale of the land, 
will not re-vest in the registered owner any exigible interest in tin- 
property so as to subject it to an execution against tin- lands of such 
Is-nelieial owner filed after be had parted with all beneficial interest 
therein to the first purchaser.

[Jellctt v. W ilkie, 2(1 Can. S.C.H. 282. referred to.]

2. Pleading (811IB—301))—Estoppel to he specially pleaded.
An estoppel must always be specially pleaded unless there is no 

opportunity to plead it: and if the matter relied upon as an estoppel 
appears on the face of the adverse pleading, it is ground for an ob
jection in point of law in lieu of a demurrer.

|Coppinper v. Xorton, [1002] 2 I.H. 232; Odgers on Pleading. 7th 
ed. 223, referred to: and see Annotation on Objections in lieu of de
murrers, hi D.L.R. 517.1

3. Pleading (8 IX—114)—Amendment at trial—Pi.ea of fraud.
Unless there are exceptional circumstances, an amendment will not 

Is- allowed on the trial for the purpose of adding a plea of fraud 
where fraud has not been pleaded in the first instance.

s. c.
1014

Trial of action to remove the registration of an execution 
against lands as a cloud on the title, the execution being against 
a prior owner but having been filed before the recording of the 
transfer.

Statement

Judgment was given for the plaintiff.
/’. .1/. Anderson, for the plaintiff.
IV. L. Me Laws, for the defendant company.
No one for defendant (sheriff) ('alder.

Brown, J. :—On or about October 28, 1908, the defendants 
Gray and Sons Co. Ltd. (hereinafter called the defendants) ob
tained judgment against one W. R. (Jardiner in the sum of $1,- 
0(57.54, and issued execution thereon against Gardiner’s lands.

At that time Gardiner was the registered owner of the 
northeast quarter of section 82. township 85. range 1(1. west 
of the 2nd meridian, and the writ of execution was duly regis
tered against this land on October 29. of the same year. In the 
month of August or September, 191(1, and while the land was 
occupied by Gardiner, he sold the same to 11. C. Pierce, of 
Wadena, for valuable consideration, and executed and delivered

40—17 D.L.R.
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to Pierce a transfer therefor, but this transfer was never 
gistered. Shortly after the sale to Pierce, (Jardiner vara I 
the premises. On October 22, 1910, Pierce, for valuable < n- 
sideration, sold the land to the plaintiff, and at that tiim- 
plaintiff paid Pierce $300 on account of the purchase-pr 
This sale to the plaintiff, however, was not closed out until 
January 13, 1911. On that date the balance of the pureli. 
money was paid, either in cash or by notes, and, in order to 
save the expense of double registration, Pierce got (lardit r, 
who was still the registered owner of the land, to execute a 
transfer direct to the plaintiff, and the transfer which Gardit 
had given to Pierce was at that time destroyed. This trail- ■ r 
to the plaintiff was registered on January 23, 1911. The n- 
dants had neglected to renew their writ of execution ago list 
the lands, so that it lyid ceased to have any binding effect mi 
this land by October 29, 1910. On January 5, 1911, the de
fendants issued an alias writ of execution on their judgei nt, 
and the same was duly registered against the land in question 
on January 7, 1911. The plaintiff’s title to the land issued 
subject to this alias writ of execution, and he now brings this 
action to have it declared that this writ is a cloud on his title, 
and for its removal therefrom.

Apart from the fact that this was Gardiner’s home- ad 
when he sold to Pierce, and was therefore exempt from seizure 
or sale under the defendants’ writ of execution, when the de
fendants failed to renew their original writ of execution, l*i. ree. 
immediately upon its expiry, was entitled to register his trans
fer free from the execution. Gardiner, by giving the transfer 
to Pierce, had parted with all his interest in the land. He was 
still the registered owner, it is true, but no longer the ben uni 
owner, and had no right to deal with it in any way whatever. 
There was therefore nothing to which the defendants’ alia rit 
of execution could attach when registered on January 7. . 'll: 
Wilkie v. Jellett, 2 Terr. L.R. 133, 26 Can. S.C.R. 282, sitl an. 
Jellett v. Wilkie et al.].

It is contended on behalf of the defendants that when, on 
January 13, 1911, the Pierce transfer was destroyed and another
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one was issued to the plaintiff direct from Gardiner, any rights 
existing under the Pierce transfer were gone forever and that 
the plaintiff' elected to accept his title from Gardiner and to 
stand on that title. The substantial question is, did anything 
that took place at that time have the effect of re-conveying to 
or re-ereatihg in Gardiner any beneficial interest in the property 
which he had already parted with and to which the execution 
could attach? I am of opinion that it did not. Gardiner exe
cuted the transfer to tin- plaintiff simply as Pierce’s agent and 
under his instructions and on his behalf. He got his authority 
to do so entirely from Pierce, and without such authority he had 
no right whatever to execute such transfer. I must therefore 
hold on the issue on which the parties have come down to trial in 
favour of the plaintiff*.

The defendants at the opening of the trial moved to amend 
their statement of defence by alleging fraud and estoppel 
aiminst the plaintiff. I refused to allow these amendments at 
that time, but the application was with my permission renewed 
at the close of the ease. The pleadings in this case were at issue 
on May 13, 1913. The action was set down for trial at Saskatoon 
and placed on the peremptory list for January last, and at the 
instigation of the defendants the trial was adjourned for the 
regular February sittings of the Court at Regina, where the 
same came on for trial before me. The matters which the de
fendants now wish to set up at this late stage are matters which 
were within their knowledge from the very outset. There is, so 
far as 1 can see, no valid reason why they should not have been 
pleaded in the very first instance. They raise matters of de
fence which the plaintiff could not hope to ad«*quately meet 
without getting an adjournment; and, the case having been set 
down peremptorily at Saskatoon, and further adjourned for 
trial in February, the plaintiff should not, in my opinion, be 
foned to take another adjournment. The Courts are disposed 
to favour an amendment* wherever it can be done without in
justice. But then1 is a limit where even costs will noi compen
sate. and I think this case had reached that stage.

It is, however, contended that those matters which are sought 
to he set up are proved out of the plaintiff’s own mouth, as it

SASK.

8. C.
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Mackenzie
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were, and that therefore no injustice can be done him by allow
ing the amendments even now. If 1 could so find 1 would not 
hesitate to allow the amendments even on the question of I'1 ml. 
although, to quote from the Annual Practice of 11114, at p. 
451:—
It is (In- universal practice, except in the most exceptional circuiiM 
not to allow an amendment for the purpose of adding a plea of fund 
where fraud lias not been pleaded in the first instance.

I am not prepared to say or hold that the plaintiff coul l not 
have given other and material evidence hearing on the ques
tions of both fraud and estoppel had lie had sufficient not in ml 
opportunity of doing so. Counsel for the defendants, however, 
contend that as to the plea of estoppel which they desire to s.-t 
up being an estoppel in pais, it is not necessary that it should 
he pleaded, and numerous authorities were cited in support of 
that contention. The modern practice seems to requin m 
toppel to he pleaded whether it he an estoppel in pais or other
wise. In the Annual Practice of 1914, at p. 940, it is Muted, 
under the head of “Estoppel”:—

All estoppels must now lie specially pleaded, unless there i- ....... |>
portunify to plead them : Coppingrr v. \orlon, [1002] 2 I.R. 20 J.

Odgers on Pleading and Practice, 7tli ed. (191*2 223,

An estoppel must always be specially pleaded, unless it uppe., mi 
the face of the adverse pleading, when it is ground for an object i n in 
point of law; or unless there was no opportunity to plead it.

In 13 ifnlshury 350, this matter is dealt with as follows
1'nder the modern practice the facts relied on to establish an ■ ' -|»|h*I 

of any kind ( including estoppels in pais), should be pleaded iu ■ i-*'
in which it is intended to rely upon it. except in answer to a ■ > in 
ejectment, and in the eases (if any) in which “not guilty by statut' may 
still be pleaded, even though the doing so involves a special reply.

Everest & Strode, in their Law of Estoppel, 2nd <••!. IA 
state :—

Formerly matters of estoppel were usually raised on the | • ling*. 
It. is. however, somewhat doubtful, according to the o'dcr author!' n "In*- 
tlier It was necessary that an estoppel by record should appear the 
pleadings, and whether, if it did not, it was conclusive if otTced n • ' i*l- 
ence. On the other hand the balance of authority seems to be in favour 
of the proposition that formerly an estoppel by deed ought to Inn■ been 
raised on the pleadings, and that an estoppel in pais need not.
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An estoppel niiglit hv rained on tin* pleadings, either litv means of a 
special plea, or by special or general demurrer. There are numerous 
instances of an estoppel being raised by demurrer. But now. by the new 
rules, demurrers are alwdished. ami any party shall be entitled to raise 
I'.' his pleading any point of law. And the defendant or plaintiff (as the 
case may Is-) must raise by his pleading all matters which shew the ac
tion or counterclaim not to be maintainable, or that the transaction is 
cither void or voidable in point of law. and all such grounds of defence 
or reply, as the case may be. as if not raised would Is- likely to take the 
opposite party by surprise, or would raise issues of fact not arising out 
"I the preceding pleadings, as for instance, fraud, statute of limitations, re- 
Ivuse, payment, performance, facts shewing illegality either by statute or 
common law. or statute of frauds. The above rules, therefore, seem to 
make it necessary, or at any rate advisable, in all cases to raise any mat
ters that are relied upon by way of estoppel on the pleadings.

At any rate 1 have no hesitation in holding in this case that 
the matters sought to he set up as constituting an estoppel 
should have been pleaded. It is contended that the plaintiff* at 
no time intimated to the defendants that lie secured the land 
from Pierce, hut that he always, on the contrary, claimed that 
In- bought direct from Gardiner, and rested his title absolutely 
on the transfer which Gardiner executed in his favour, and fur
ther, that the defendants, relying on these representations, sold 
the land under their writ of execution and incurred heavy ex
pense in doing so. It is admitted in the plaintiff's pleadings 
that the defendants did offer the land for sale under their writ

SASK.

s. o.
11)14

Mackenzie

of execution on May 16, 1912, hut the evidence shews that the 
defendants themselves bought in the property at such sale. In 
support of their contention tin1 defendants produced a number of 
letters written by the plaintiff', in all of which he refers to 
Gardiner as the party from whom lie secured the land ; and the 
witness Nicholson i the only witness who gave evidence for the 
defendants) states that the plaintiff' informed him in January, 
1911, that lie bought the land from Gardiner. In no letter, and 
in none of the evidence, does it appear that the plaintiff' ever 
intimated that he purchased from Pierce, or that lie set up the 
actual state of affairs. 1 am, however, thoroughly satisfied, from 
the evidence of Gardiner. Thom and Pierce, and from the cor
respondence which took place between Pierce and the plain
tiff at the time of the sale to the plaintiff, that the plaintiff did 
purchase from Pierce, and that the facts are as I have set them
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out in the opening part of this judgment. There is consul*1 
evidence before me which would indicate that at no tim. 1 
the plaintiff reveal the real situation to the defendants, it 
that, on the contrary, for some reason which I cannot un r- 
stand, he kept the defendants in the dark. If the 1
had an opportunity he might have been able to get hold «•! .?•-
respondents or witnesses to prove that the defendants it 

fully informed. But, moreover, in any event, there is no I- 
ence offered by the défendants to shew that, as a matter of i -t, 
they were not informed of the real situation by the plaint i • or 
hv Pierce or someone else. There is nothing to shew that t > 
went ahead and incurred the costs of the sale because <- n-l 
relying on these representations of the plaintiff, and in igi i 
ance of the real facts of the ease. So that, even though the 
amendment were allowed, the defendants could not lut to 
succeed on their plea of estoppel. To create an estoppel tie !• 
fendants would have to shew that they incurred the r\j.. use 

through reliance on the letters or words or conduct of the i u 
tiff. They have failed to shew that they so relied, and the pi in- 
tiff has not had a full opportunity to shew' that they were illy 
informed. Likewise it can he said, with reference to the • 
tion of fraud that is sought to he set up, that the evidenr. iu s 
not go far enough to justify a finding against the plaintiff l*he 
proposed plea on this point is as follows:—

(l/Wi). This defendant further nay* that the plaintiff and t! -aid 
Sinclair Klliott referred to in the statement of claim were eni|»l" a* 
the solicitors or agent* of this defendant, for the purpose of colli-, t it* 
indebtedness against the said ("Jardiner, ami they did undertake m
ploy ment and procured for this defendant the judgment and ii"i» 
referred to in the Maternent of claim, and caused the same to In- i> r>-<! 
against the said lands.

(166). Subsequently, in breach of their said employment. in 
fraud of thi* defendant, the plaintiff, in conjunction with the sai 

conceived the fraudulent idea of permitting the defendants' exenu and 
the registration thereof against the said lands to expire, in ordei the 
plaintiff might thereby lie enabled to procure title to the said Ian <d. 
cleared ami discharged from the defendants’ said execution; an this 
defendant charges that, while representing to this defendant t tli.-y 
were looking after its interest* ami protecting same, ami endenv to 
recover the amount of the sniil judgment, the plaintiff, in c< i"n 
with the said Klliott. wilfully, knowingly, and fraudulently pern the

05
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mid execution to expire, and the registration thereof to In-come vacated, SASK. 
in order to carry through their said scheme. 1

The evidence shews that in June, 1908, F. A. C. Ouseley,
who was at that time practising as a barrister-at-law with head ----
office at Humholdt, had a branch office at Quill Lake, and that ^Iac*knzib 
the plaintiff had charge of that branch office. The defendants, (,RAV 
through their Winnipeg solicitors, sent their claim against Gar- Bruwn-J- 
diner to Mr. Ouseley 's Quill Lake office for suit, and the same 
was acknowledged by the plaintiff, and in his letter acknow
ledging he states that the claim is being forwarded to Mr. Ouse
ley himself at Humholdt. It also appears that the plaintiff knew 
of the writ of summons being served on Gardiner, as the affi
davit of service was made before him, and I do not doubt that 
lie knew of judgment having been obtained in the action and 
execution issuing thereon. In 1909, Mr. Ouseley left Humholdt 
for Lloydininster, and the plaintiff states that their relation
ship ceased from that time. The plaintiff is a notary public ; he 
is not, and never was, a solicitor or barrister-at-law ; and he 
could not renew the writs of execution, nor does it appear that 
lie ever had any instructions in the matter of renewing same.
It cannot, therefore, very well he held that the plaintiff con
ceived the fraudulent idea of permitting the writ of execution 
to expire in order that he might get title clear of it. Even 
though he had purchased direct from Gardiner this contention 
could not very well have been made, and much less so when, as 
ii matter of fact, he purchased from Pierce, and Pierce himself 
had purchased from Gardiner while Gardiner was still in occu
pation of the land and while the land was exempt, as a home
stead, from the defendant’s execution. In the late fall of 1910, 
long after Pierce had purchased the land from Gardiner, and 
after the plaintiff had purchased from Pierce, there is evidence 
to shew' that the defendants were in correspondence with the 
plaintiff in an effort to get information with reference to their 
claim and the possibility of realizing. The evidence satisfies 
in Hint the plaintiff’s Conduct in answering such iiKpiiries was 
inost reprehensible. Instead of giving all the information within 
1rs power, or of stating that he, as an interested party, could 
not advise them—as an honest man would have done—it ap-
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pears that lit* deliberately set out to keep the defendants in t 
dark, and I have no hesitation in stating that the plaintiff’s 
duct in this respect has led me, in dealing with this case, 
exercise no leniency towards him.

Having, however, reached the foregoing conclusions, I h I 
that the plaintiff must succeed in his action. The defendai 
writ of execution is declared a cloud on the plaintiff’s title 
will lie removed therefrom, and the sale by the sheriff under 
the writ is declared void. The plaintiff will have his cn>ts 
against the defendants. There will be no costs against tin 
sheriff.

Judgment for plain!in

LEWIS v. BRAGG

Alberta Supreme Court, llarrey, May 14, 1914.

1. Sam: i Sill A—51)—Rights and remedies of parties—lx gexeuai 
Right of action—Damages.

A vendor can recover damages under a written contract for th. 
sale of cattle on a lircacii thereof, notwithstanding a subsidiary ,i 
meat having been arrived at as to delivery, the subsidiary agreement 
not being deemed an essential part of the contract, but merely coll.e. o 
thereto.

Action for damages for breach of contract to purchase eniilr. 
Judgment was given for the plaintiff.

II. T. Maher, for the plaintiff.
A. A. Medillivrag, f or the defendant.

Harvey, C.J.:—As tv* the last point which Mr. MeQillivrax 
has argued, it does not seei:, to me that that is open under the 
pleadings. The plaintiff is not called upon to give evidence ns 
to that and if he had been, he could have called Mr. Lynch M 
give evidence as his evidence might have been material on ili.it 
point.

The only question that I feel any hesitation about is the 
question of the statutes, but in the view I take, the provish ns 
to the delivery was not an essential part of the contract for sali 
at all. It was something subsidiary to it, agreed on at that 
time, it is true, and probably there was a consideration for it in
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the agreement of sale, but 1 do not think on the evidence given 
by the plaintiff with reference to the way that agreement came 
about, that it was any part of the agreement of sale as such, but 
that it was something collateral to it. For that reason 1 do not 
think the statutes stand in the way.

As regards the agreement, it is quite inconceivable to me that 
the agreement that the defendant alleges to have taken place 
should have been the agreement that was come to. The evidence 
of the defendant is not satisfactory to me. The evidence of Mr. 
McDonald as to what was to be paid Mr. Kenny on the sale shews 
that there was no contemplation of selling the animals at such a 
price as this. This price would have given Mr. Lewis just $22 
profit, which would be absurd in a case such as this. Then there 
is the document signed by the defendant. The statement that 
that provision as to the price was put in afterwards does not ap
peal to me at all. The evidence of Mr. Kenny is opposed to it 
and I find that the document contained that clause at the time it 
was executed and that it was a valid agreement for the sale of 
the cattle. There is a breach of it which entitles the plaintiff 
to damages. I think his conduct in respect of the disposition of 
the animals was reasonable and the price obtained was as fair 
as could be obtained under the circumstances. The price ob
tained for the animals by Mr. Lazzell appears to be $5,864.25. 
There is a difference of some $12 which is not accounted for and 
I will have to give the benefit of that to the defendant. There 
is a difference of $1.07)1.25 between it and the contract price. 
The evidence is not very clear as to the amount of freight there 
was for cattle and half a ear for horses. I have deducted one- 
fourth for the horses, which leaves that amount. There is $144.40 
for feed, $292.60 for the auctioneer’s fees, $20.80 for stoek yard 
fees and $24 for the man’s time in looking after the cattle and 
bringing them in and out, comprised in a total of $562.47, which, 
added to the $1,073.37, makes a grand total of $1,635.84. for 
which there will be judgment for the plaintiff with costs.

ALTA.

a. C. 
1914

Harvey. C.J.

Judy hi nit for plaintiff.
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ATTY.-GEN. FOR CANADA v. RITCHIE CONTRACTING AND SUPi 
CO. and ATTY.-GEN FOR B.C.

British Columbia Supreme Court, Macdonald, ./. April 8. 11» 1 I

1. HaUIIOI Its ( # I A—5)—PUBLIC I1AKHOVB8—WlIAT CONSTITUTES !
A. Act.

A "public harbour,” to come within the scope of see. 108 m 
B.X.A. Act, must he either a place naturally or artificially mad< 
the safe riding of ships, or one that, at the time of union within 
Dominion, sheltered ships from the wind and sea and to which - 
came for commercial purposes, t.c., to load and unload goods.

[Reg. v. Hannam ( 188(1), 2 Times L.R. 2.34, specially refern I 1 ]
2. IlABIMM BH (HA—5)—PUBLIC Il ABBOUBS—( 'OXTBOLI.l NO XAVK.M

EFFECT OK.
In construing the operation of sec. 108 of the R.N.A. Act as to v 

in the Dominion the property in public harbours, the mere fad 
the Dominion has jurisdiction over the waters of an alleged 
harbour for the purpose of controlling and regulating navigation 
not establish in favour of the Dominion any proprietary intei- - 
the land forming the lied and foreshore thereof, unless such pro; 
under the Act passed to the Dominion as being a public harbour.

,3. Harbours (HA—5)—Public harbour»—Public bight ti> use

In construing the operation of sec. 108 of the R.N.A. Act 
vesting in the Dominion the property in public harbours, the : 
not whether such harbours might have been artificially construct' 
the province prior to Confederation, but rather, whether tin- 
had a right to use them, and if a body of water with its bed and 
shore did not pass as a public harbour to the Dominion und- 
Act at the time when the province entered Confederation, then it 
not subsequently become the property of the Dominion.

| McDonald V. Lake Simcoe 1er Co. < 18!W ). 2fi A.R. ( Ont 
At tor ney-(l encrai for British Columbia v. Canadian Pacifie /,’ <
111)0(1] A.C. 204, specially referred to.]

4. Constitutional law ( 8 IA 3—25)—Application of fkiiehal «
TUTION TO PROVINCES—RbITIKII COLUMBIA.

In construing the operation of sec. 108 of the R.N.A. Act 1 
vesting in the Dominion the property in public harlnmrs with 
Province of Rritish Columbia the year 1871. when that provin 
tered confederation, is the determining period.

[Rickets V. The King (11*12), 7 D.L.R. 01*8; Attorney 
British Columbia V. Canadian Pacific B. Co., 11900] A.C. 201 
ney-tlcncral for Dominion of Canada V. Attomeys-dcneral foi <> 
Quebec and Xova Scotia. [181*8] A.C. 700, specially referred t

Action for injunction and damages for trespass to all-rd 
property of the Dominion of Canada, namely, the bed and • 
shore of English Bay in British Columbia.

The action was dismissed.

Maitland, for the plaintiff.
L. G. Mcl'hMips, for the defendant.
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Macdonald, J. :—This action was commenced against the 
defendant company claiming damages and an injunction for an 
alleged trespass to the property of the Dominion of Canada, 
namely, the bed and foreshore of English Bay in the Province of 
British Columbia. It was contended that such body of water 
was a public harbour and that the defendant company was with
out authority removing sand and gravel therefrom- Upon ap
plication being made for an injunction, the Attorney-General 
for the Province of British Columbia intervened, and an order 
was made adding the province, through its Attorney-General, as 
a party defendant.

The defendant company had for a number of years, in com
mon with others, been taking sand for building purposes from 
the Spanish Banks, being a portion of the locality in question. 
No question arose that a right, in the sense of an established 
custom, had been created to remove such material, nor was it 
contended that, even if English Bay were a public harbour, the 
Spanish Banks did not form a portion of such harbour.

The province disputed the right of the Dominion to inter
fere with the defendant company in its operations, and the im
portant point to be decided is, whether the bed and foreshore of 
English Bay are the property of the Crown in the right of the 
Dominion or in the right of the province. British Columbia en
tered Confederation in May 1871, under the “Terms of Union” 
and sec. 10 thereof provided that the B.X.A. Act, 1867, should, 
except those parts which were specially applicable only to one 
of the provinces then comprising the Dominion,

he applicable to British Columbia in the same way ami to the like extent 
as they apply to the other provinces of the Dominion, and as if the colony 
"f British Columbia had been one of the provinces originally united hv 
the said Act.

Sec. 109 of the B.X.A. Act, 1867, provided that

All lands . . . belonging to the several provinces . . . shall be
long to the several provinces-in which the same are situate. . . .

The scope of this section was considered in St. Catharines 
Willing <(• Lumber Co. v. The (Jturn (1888), L.R. 14 App. Cas. 
46, at 57, as follows :—

B. C.
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Thv enactments of nee. 10!f arc, in tlic opinion of their Lordships, siiil 
cient to give to each province, subject to the administration and contn 
of its own legislature, the entire beneficial interest of the Crown in .1 
lands within its boundaries, which at the time of the Union were vest. ; 
in the Crown, with the exception of such lands as the Dominion acquit> 
right to, under sec. 108, or might assume for the purposes specified i:

If tin- land forming the bed and foreshore of English Bn. 
did not pass to tile I either under see. 108 or 117 of tie
Act, then it remained the property of the province and the Dorn 
inion had no right or interference therewith ; but it is contended 
that it became the property of the Dominion as being a “pubic 
harbour*’ and was within the third schedule referred
to in sec. 108.

Sec. 108 of the Act provides that :—
The public works and property of each province enumerated in t' 

third schedule of this Act ahull be the property of Canada.

This section is an exception from see. 109 and is carved mu 
of it and the onus rests upon the Dominion of shewing that th 
land in question did not remain the property of the provint- 
but passed to the Dominion under such section. The caption in 
such third schedule is, “Provincial public works and properly 
to be the property of Canada.” Amongst such public works and 
property, “public harbours” is ( ' There is no doubt
that all matters connected with trade and commerce, including 
shipping and navigation, became, by the B.N.A. Act, vested in 
the Dominion. The Dominion thus might have jurisdiction ov r 
the waters of English Bay for the purposes of controlling and 
regulating navigation and still have no proprietary interest a 
the land forming the bed and foreshore unless such propern 
passed to the Dominion as being a public harbour.

The Governor-General-in-council has power by 
under see. 849, of ch. 113, R.S.C. 1906 (Shipping Act) :—

(a) to declare to be a public harbour any area covered with wiv-r 
within the jurisdiction of the Parliament of Canada; and lb) extend 
area of any existing public harbour in Canada.

It does not appear that this authority was exercised at any 
time so far as concerns Vancouver Harbour or English B.-y.

9736

4033
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In the year 1912. an order-in-council was passed under see. B-C. 
850 of such Act, defining the limits of the port of Vancouver as s. c. 
being the navigable waters east of a straight line drawn from 
the west tangent of Grey Point to Point Atkinson lighthouse, Atty.iîen.

job Canadaincluding Burrard Inlet with Port Moody and North Arm to 
the head of navigation. This was passed for tin- purpose of ap
plying Part 12 of the Act. It thus brought into operation cer
tain powers and procedure outlined in that portion of the Act,

( ONTRACT-

hut 1 do not think such proclamation could have ' ‘ g upon Micdonaw. j.

the issue to be determined in this case.
Whether the public harbours were so well known at the time 

to the high contracting parties that it was deemed unnecessary 
to enumerate them, is not apparent, but, at any rate there does 
not appear to have been any list of the harbours that were trans
ferred either at the time of Confederation or subsequently when 
British Columbia became part of the Dominion. The point thus 
arises, at this late date, whether English Bay was a public har
bour in 1871, and on that account ceased to belong to the pro- 
vinee and became the property of the Dominion. This involves 
consideration of the important questions as to what is a “pub- I 
lie harbour” within the meaning of the British North America 
Act. It was contended in Holman v. Qrtni (1881), fi Can. K.C.
R. 707, in support of a provincial Crown grant of a portion of 
the foreshore of Summerside Harbour, that sec. 108 of the 
B.N.A. Act only contemplated the transfer to the Dominion of 
“public works” and that it would not include a natural har
bour as distinguished from an artificial harbour, upon which a 
province had expended public money. The Court did not ac
cede to this contention, and held that there was nothing in the 
Act to justify such restriction. It was pointed out that the 
general scope of the Act in relation to matters with which har
bours are connected made it apparent that,

Parliament intended the words “public harltours” to lie considered in 
their full grammatical sense.

Reference was made by Sir Henry Strong in that case to 
the fact that no public works had been erected or no public 
money expended for the improvement or in any way in con-

41
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nection with Summerside Harbour, either by the Dominion (I 
eminent since, or by the Provincial Government before or si 
Confederation, so that, in this respect, the facts are similar 
the present case. It is worthy of mention that this find: - 
is questioned by Chief Justice Burton in McDonald v. I. 
Simcoe lee Co. (1899), 26 A.R. (Ont.) 411 at 415, and he st; ■. 
that Strong, C.J., was mistaken in supposing that there had nv 
been a large expenditure of money upon Suuiinersidc Harbe 
The judgment, however, is a binding authority that the I 
hours that passed to the Dominion under the term “pul 
harbours” were not necessarily such harbours as had been a 
ficially constructed by the provinces prior to Confédérali 
It applied to such harbours as the public had a right to use 
The facts are not of assistance in the present case, as that | 
tieular harbour had been recognized by the provincial Govern 
ment and, assuming the correctness of Chief Justice Burton \ c 
marks, had become a public work in the sense that publie mon > 
had been expended in its improvement before Confederate 
while English Bay was in a state of nature at the time win n 
British Columbia joined the Dominion.

In my opinion, the statutory conveyance created by see. 
was intended to operate at the time so as to apply to and lr;ni' 
fer to the Dominion only then existing “public harbours ' I 
a body of water with its bed and foreshore did not pass n i 
public harbour to the Dominion under the Act at the time w: i 
the province entered Confederation, then it would not sul ^ 
quently become the property of the Dominion. Should 1 
Dominion desire further property for harbour purposes, it 
would require to compensate the owners for any property thus 
acquired. There could not well be a condition of affairs wliei 
without legislation to that effect, after a number of years tin 
Dominion could claim ownership in property which had not 
passed from the province under the B.N.A. Act. This p- 't 
was considered by the Privy Council in A.-G. for British < ' 
vmbia v. C.P.R. Co., [1906] A C. 204 at 209 (Streets Ends . .
where it was decided that whether the foreshore of Burrnrd In
let at the city of Vancouver formed part of the harbom
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pended upon the facts and circumstances existing prior to 1871. 
After referring to the judgment in the A.-G. for the Dominion 
<>f Canada v. Tin A.-G. for Ontario, Quebec and Xova Scotia,

; 1898] A.C. 700. at 712, that, because the foreshore on a margin I 
of a harbour is Crown property, it does not necessarily form! 
part of the harbour and that it may or may not do so according] 
to circumstances, c.g.,
if it hail Ih-vii actually ueed for hurlmur purpoae* such as anchoring ships 
or landing goods, it would no doubt form part of the harliour,
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the judgment then applies such i in the case then being 
decided as follows:—

The question whether the foreshore at the place in question formed 
part of the harlmuv was in the present case tried as a question of fact and 
evidence was given bearing upon it directed to shew that Indore 1871. when 
Rritish Columbia joined the Dominion, the foreshore at the point to 
which the action relates was used for harbour purposes such as the land
ing of goods and the like. That evidence was somewhat scanty, hut it was. 
perhaps, as good as could reasonably lie expected with respect t-o a time 
so far back, and at a time when the harbour was in so early a stage of 
ils commercial development. The evidence satisfied the learned trial 
•fudge and the full Court agreed with him.

This decision carries increased weight in coming to a conclu
sion that the year 1871 was the determining period when pro
perty previously owned by British Columbia either passed to the 
Dominion as a public harbour or remained vested in the pro
vince when it is considered that between that year and the ad
vent of the Canadian Pacific Railway to Burrard Inlet there 
had been considerable commercial advancement and increased 
landing of goods, evidence of which, if useful or essential, could 
have been easily obtained to support the contention of the rail
way company.

In rickets v. The King (1912), 7 D.L.R. 698, the question in 
the Exchequer Court was, whether a suppliant’s property on 
Annapolis river was, at the time of Confederation, situated on 
a public harbour so as to pass to the Dominion and thus render 
the provincial Crown grant therefor invalid. The condition of 
the river at the point in question in 1867 governed, and not the 
subsequent expenditure by the Federal Government for wharves 
or other purposes incidental to a harbour.

9
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If the facts existing in 1871 are to govern as to whet In-1 

English Hay is a public harbour or not within the Act, then 
fair test to apply in order to determine the question is. if, i t 
that time, the public harbours of the Province of British « < 
umhia had been enumerated, would this body of water Im 
been designated as a property thus passing to the Dominion 
Would it have been termed English Bay ? It certainly could not 
have been called “Vancouver” harbour as the name “Van 
couver” was not applied to any portion of the mainland 
British Columbia for a number of years afterwards. The i-\ ni 
ence shews that there was no one then resident on the short- - 
the bay which was then in a state of nature. There was no 
trade or commerce, and, except at uncertain intervals, ships .1 I 
not utilize these waters for anchorage, and then only to a 

limited extent. The townsite known as Old Granville townsit 
which subsequently formed a portion of the city of Vancouver 
bail been laid out on what is now charted as Vancouver har
bour or Burrard Inlet and a sawmill had been located on tin- 
opposite side of the inlet. But this early indication of com 
mercial development had no relation to English Bay.

In the scheme of Confederation, it was deemed advisable 
that the Dominion should have full control of navigation and 
shipping, and. incidental thereto, a proprietary interest in the 
public harbours throughout the different provinces should h. 
come vested in the Dominion. This would remove any financial 
burden from the provinces which existed previously, with re
spect to establishing, maintaining and improving the harbours 
from time to time. If it had been decided that the Act intended 
to convey only harbours upon which public moneys had been 
expended by the provinces, then it could speedily be deter
mined that English Bay did not come within this category. 
However, the decision to the contrary, already referred to. im
poses the consideration of a more difficult question.

The same point as is to be decided in the present m * hi 
arose in McDonald v. Lake Simcoe Ice tV Cold Storage fV, 26 
A.R. (Ont.) 411, where the question was whether a small 1 iy 
on Lake Siincoe was a public harbour and thus transferred lo
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tin- Dominion iit (‘on federation. or whether the ownership re

mained vested in the Province of Ontario. Muclonnan, •).. in 

his judgment in that ease refers to the fact that there was no 

authoritative definition of a “publie harbour’1 within the mean

ing of the British North America Act, and 1 believe the matter 

remains in the same position at the present time.

In tile A.-O. for ('amnia v. for Ontario, (/in bn ami

\nva Scotia, |1898| A.C. 700, a number of questions which had 

already been submitted to the Supreme Court of Canada were 

considered by tin- Privy Council. In the submission of these 

questions, advice was not sought as to what constitutes a public 

harbour within the R.X’.A. Act. but tin- Dominion and the pro

vinces interested sought to obtain judicial decision as to tin; 

ownership of the beds of public harbours. Counsel dwelt upon 

the fact that the question as to harbours was confined to the 

ownership of the bed and foreshore. The Lords of the Privy 

Council, in dealing with this particular question, derided as 

follows :—•

Their Lordship* think it extremely inconvenient llmt n determination 
'honld Im- sought on tin- uhstruct question of what falls within tin- descrip
tion publie harbour. They must decline to attempt an exhaustive de
finition of the term applicable to all cases. To do so would, in their 
judgment lie likely to prove misleading and dangerous. It must depend to 
-nine extent at all events on each particular harbour what forms a part 
"f thi harbour. It is only possible to deni with definite issues which have 
lieeii raised.

In view of the question submitted with respect to public har

bours and the context of this portion of the judgment, I think, 

if 1 may be permitted to place an interpretation on this lan

guage, that it was only decided that tin- extent of the property 

that “falls within” or “forms part of” a public harbour is a 

question of fact, dependent upon the circumstances of each par

ticular case. Whether this interpretation lie correct or not, I 

am in the same position as the learned Judge found himself 

when deciding the McDonald v. Simcoi case, 2fi A.K. (Out.) 
411—I have no authoritative definition to assist me. 1 have 

thus come to a conclusion whether, upon the facts, in 1871 Eng

lish Hay was a public harbour within the Act, bearing in mind
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that tliis means, ;jo far as the decisions have gone, simply a liar 
hour which the public have the right to use.

Stroud’s Judicial Dictionary, vol 2. |>. 84!). thus defines a 
harbour :—•

A harbour in its orilimiry *viisv is a place to shelter ships from 
violence of the sea, ami where ships are brought for commercial pm 
poses to load and unload goods. The quays are a necessary part <•! 
harbour: jtrr Lord Ksher, M.U., in Uvj. v. II an mini ( ISSU i. 2 Time- I i; 
2.14.

The same ease is also reported in 24 W.U. 255, and there tin 
Master of the Holla, in dealing with the harbour of Ramsg. 
says :—

Tin* word "harliour” in this section (Harbours and Passing Tolls \ : 
I HOI ), in the absence of any special definition, being used in the ordin o 
sense, is a place to shelter ships from the winds and sea. and where -I : 
come for commercial purposes to load and unload goods.

In the Kncycloptcdia of the Laws of England, vol. »>. p. 1 
tlu* only definition of the word “harbours” is derived from 
Itcyinu v. I ! annum in terms already quoted. If this définit im i 
"harbours” be accepted, then English Bay was not a harbour 
in 1871 and did not pass to the Dominion. Aside from the ipio, 
tion of whether it afforded shelter to ships or not. they were not 
brought there for commercial purposes—to load and unload 
goods. No business of any kind was carried on there until nun\ 
years after. It is true that since 1871 some wharves have 1 i 
constructed upon the shore of the bay and that the Department 
of Marine and Fisheries, in exercising its control of navi 
gable waters, has approved of the location of such wharves luit 
having taken place long after the determining period of owner 
ship, it does not affect the situation. The Dominion has also 
placed certain lighthouses, buoys and beacons on the shores of. 
and in. these “ waters, but this was in accordance with
the general practice and expenditure throughout the Dominion 
It was also in compliance with the requirements of the "»tli 
par. of the Terms of I’nion.

It is contended, however, that a more liberal construction 
should be given to the term “harbour.”

02
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Should tin* definition given in ('unison & Forbes oil Waters, 
ini «‘<1.. 4(>4. as follows:—

A liarlHiur or haven is n place lutta rally or a rt-ili«*iall\ mmle for the 
-afe riding of ships

lie applied Hall. I)e Portibus Maris, eh. 2. is cited as support
ing this definition. If a public harbour within the meaning of 
the Act is as thus defined, then does English Hay fulfil the re- 
i|uiremeiits of such definition ! This involves a question of fact. 
I am quite satisfied that a bay in order to be a natural harbour 
does not require to be land-locked. First one has to consider 
what degree of shelter for the safe riding of ships is necessary 
to constitute such body of water a harbour. Is it to be absolute 
safety from the winds and sea or only partial safety ! If only 
a limited degree of security is required, then what is the meas
ure of safety that determines whether it is a harbour or not? 
What would be safe anchorage for one ship might mean disaster 
to another. A number of witnesses were called on both sides. 
Some of them dealt with facts shewing the degree of safety to 
he obtained in English Hay and others outlined the dangers 
attached to endeavouring to use it for anchorage purposes. I 
am not. however, to any appreciable extent, required to decide 
as to the credibility of the witnesses. The major portion of tin1 
evidence consists of opinions given by witnesses, more or less 
familiar with the locality, as to whether it was a harbour or not. 
It was termed by one of the witnesses for the Dominion as being 
a "roadstead."

Assuming that the natural harbours of Canada, unimproved 
and unused for commercial purposes, passed to the Dominion 
under the Act. then I must determine whether this body of 
water is a natural harbour or not.

English Bay is more than three miles wide at its entrance 
between Point Grey and Point Atkinson, and carries the same 
breadth for nearly its entire length of almost four miles. The 
Spanish Banks, extending from Point Grey for a distance of 
two miles along the southern shore of the Bay, reduce its width 
to some extent. These banks, composed of bard sand, form a 
protection or breakwater, and. even with westerly winds, af-
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B C- ford anchorage in that portion of the hay lying to tin- I
8. c. hi» not overlooking the evidence of some of the witnesses ti 
1D14 there is anchorage in some other parts of English Bay un r 

Atty.-Okn. certain conditions, but it does not differ from the anehm 
hir< ANADA ^|ia^ may |je obtained at many other points in the very urn- 

UnciiiK dented coastline of British Columbia. Particulars of sue!
« <»N m mi I* - . , , , ,
ix« amd curable places tor anchoring are afforded by a copy of tu. 

Nrppnr (o. ••Vancouver Island Pilot. 1864” which 1 allowed as evid i 
Macdonald, j. t hough its adui ission waa object «1 to. The principal portion-

bay on the south shore terminates in a shoal arm known as I Is,
( 'reek. It was held in A.-(l. for Canada v. Keefer ( 1889). 1 IS i |{, 
pt. 2. p. 368, on an unopposed application for an interim n 
junction, that this body of water was a public harbour within 
sec. 108 of the British North America Act, but I do not I ink 
this decision affects the question at issue. The portion < 
bay affording the limited anchorage referred to forms a - ,.ill 
part of the area claimed by the Dominion as a public hai ;i 
It was admitted the prevailing winds in summer are from i - 
west and thus the bay with its open entrance is exposed ’ 11n- 
stress of weather. It does not. except under the circumst-i, -s 
and to the limited extent referred to, afford for ships a Ini' <>i 
safety. Several Canadian and American decisions weiv 
hut they were not, in my opinion, of any assistance, as can ,im 
was dependent upon its own particular facts.

I do not think any useful purpose would be served I 
dealing specifically with the evidence of the different win ».■<. 
(living such evidence due consideration, and even apply i tli. 
more liberal definition to the term “harbour,” I find that !.mr- 
lish Bay was not, meaning of the B.N.A. Act. a publie
harbour in 1871. It follows that its bed and foreshore n-u I 
the property of the Crown in the right of the province ai tin 
Dominion has no proprietary interest therein or right of ter 
fcrenec.

The action is dismissed with costs.

Action dis in
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I An lux Ü 1 J$—5 f—PREMATURE—( ON DITTOXH PRECEDENT—VENDOR AND
iM Ktiiahkr—Defective title—Right to hue fob purchase price.

Ah iiction by » vendor of realty for tla* purchase price is premature 
if luum-hed before the vendor himself bail title or the right to title en 
aiding bim to convey, although during pendency of suit his title was 
perfected, and the action will be dismissed accordingly.

[Haiti v. W ishard, 18 Man. L.R. 370. applied.]
- Khtoppkl i $ III I)—OH)—By agreements generally—Right to object 

to title—Root of title.
I nder an agreement for the sale of realty, a covenant by the pur

chaser accepting the plaintiffs title does not estop the purchaser from 
subsequently objecting to the title where the objection goes to the root 
of the title.

\ .\ mistrony v. \asan. 2Call. S.C.R. 203 at 208. specially referred 
to. |

Action by a vendor of realty for the purchase price or in de- statement 
fault thereof foreeloHiire. with a defence that, the title not being 
in the vendor when suit launched, the action was premature.

The action was dismissed.

F../. Fisher, and (l. Moody, for the plaintiff.
-1. ('. Campbell, and A. F. Moon. for the defendant.

M.vmitits, t'.J.K.B.:—This is an action by a vendor for the Mathew.c.i, 
purchase price of a house and lot. and in default of payment, 
foreclosure.

The purchase money is payable by monthly instalments and 
the plaintiff is willing to accept, and the defendant to pay. ac
cording to the terms of the agreement, so that nothing remains to 
he disposed of but the costs of the action.

The defendant’s contention is that the plaintiff, at the time 
the action was brought, had no title to the land, and if he had 
that it was encumbered by mortgages to more than three times 
tli- purchase money, amounting to $'2.100 agreed to be paid by 
the détendant. As a fact the title stood in the name of the 
plaintiff’s wife and was subject to three mortgages for $1,000.
•t 1-W)0 and $4.500 respectively. The plaintiff says the land was 
his. but he had nothing from his wife in writing as evidence of 
that fact and we have nothing but that bald assertion to go upon.

MAN.
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MAN I am by no means satisfied that he could have compelled lu i t

HR.
11U4

convey In him. or to the defendant, and I find the fact t !u 
otherwise on the evidence before me. This was the state
title when the plaintiff brought his action. It is said that l>; i!n 
terms of the agreement the defendant accepted the plaint 
title. Such a covenant has no application when the object

Mut her*. C.J.
as here, goes to the root of the title : Armstrong v. Xason, *20 < 
S.C.ÏÎ. 2(i8 at ‘208.

Since the action was begun the plaintiff has procured 1 

voyance from his wife and has procured discharges of tin tu- 
last mentioned mortgages. 11 is title is now complete, but hi< 
right to bring this action must be judged by the condition of i - 
title at the time it was commenced. If he had then no till* 
right to compel a title lie had 110 right to sue for the pun-luis. 
money : Hartt v. Wislutrd, 18 Man. L.R. 37C». I find that ;i‘ tin 
time the action was commenced the plaintiff* had no title ;ii ill. 

and the action must, therefore, he dismissed with costs.

Action dismiss'<1.

B. C. NEBRASKA v. MORESBY.

C. A
1914

Itritisli {'ulunihia Court of Appeal. Maeilonald, C.J.A.. Irrino.
11a lli her. and \lr Chill ip*. ././, 1. April 7. 1914.

1. HitOKKRN (8 11 A—11)—ItKAl. KSTATK—OlTlONS TO IMKCIIAM: «>!: i
Moxky lk.xt.

Where the owner of property employ»» an agent, under a 
option and agency contract for the sale of such property at .1 
price, with stipulation that the agent shall advance nioiicx» 1 
up the property for the promotion of the sale, a provision :n m
case the sale is effected by the owner himself, such n«lvan«*«— 1 1,1
deemed a loan and repayable to tin* agent, is governed not h\ t!»• 1
ciples applicable to an option automatically ending at a liv 
and importing forfeiture, hut rather as a loan constituting a >1 
from the owner to the agent.

Statement Appeal from the decision of Gregory, J., of Demin • ; '. 
1918, dismissing the plaintiff'*s action for money paid un an 
option, and alleged to be money lent.

The appeal was allowed.

W. J. Taylor, K.C.. for the plaintiff, appellant. 
Bod well, K.C. for the defendant, respondent.
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Macdoxai.I), I'.J.A.: Further consideration of this case B c. 
serves to continu the opinion J entertained at the close of the c. A.
argument, that the appeal should be allowed. The ease does 1,114
not depend to a very large extent upon the oral evidence, but Nkhkaska 

rather in my opinion upon the documentary evidence. The mohkmjy
learned trial Judge has left us untrammeled by am findings or ----
intimations respecting the credibility of witnesses. In Ins rca- 1 1 '• 
sons for judgment lie states that lie found some difficulty in 
coming to a satisfactory conclusion. That conclusion, as I un
derstand it, did not depend so much upon tin- impressions made 
upon him hv the oral evidence as by the logic of the one posi
tion as against the other. It appeared to him that tin1 case made 
by the defence, particularly Corlett’s evidence, was more 
consistent with the circumstances in which the transaction was 
involved than was the plaintiff's case. The documentary evid
ence, in my opinion, strongly supports the plaintiffs conten
tion. The hulk of the money sued for was entered in defend
ant's hooks as a liability, and. while this is not conclusive against 
them, it is a fact of some .significance. A close analysis of the 
agreement and correspondence coupled with the conduct of the 
parties, leads me to a firm conclusion in favour of the plaintiffs.
Exhibits 4, 16, 7 and S must he read to enable one to arrive at 
the status of the parties with respect to each other, November 
22, 1910, Ex. 7, being the controlling instrument.

That document contains alternative agreements—11 ) an op
tion in the strict sense of the term. or. to use the words of Ex.
16, “The right (of the plaintiff) to purchase or contract the 
sale of" the defendants' mill and assets. This is exclusive, and 
while it subsisted, the vendors had no right to make a sale to 
other persons.

(2) On notice before November 22, 1910, that the London 
negotiations were ended, the exclusive option would cease, and 
the other alternative agreement would come into operation, 
namely, that plaintiffs might, up to November 22. "purchase 
or contract the sale of” the property at the price of not less 
than $606,000. hut that defendants also might sell to others 
at a like price in either of which events plaintiffs should not lose
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the moneys h 1 ready paid to the defendants. The extrusion 
this agreement was also contemplated by the terms of the agi 
ment itself, in case the London negotiations should still he pn 
ing on November 22.

By Lx. 8, dated November 21. 1910, the day before K.\ 
would expire, the defendant acknowledged receipt of 
from the plaintiffs in these terms :—

1 have received from the Nebraska Investment Co. . . . the sui 
$5,000 this day which is paid and accepted on the same terms a-. 
$20,000 and $0.000 heretofore paid me and referred to and set out 
statement hen ring date of October 5th, 1910 (Ex. 7), it lieing agreed 
understood that this is a duplicate to he attached to and (form) a : 
of said mentioned memoranda and agreement.

This is signed by Corlett, defendant’s managing dirvetm
This memorandum, though inaptly worded, van mean < 

that the time limit fixed by Ex. 7 is extended. The Lon 1 
negotiations were then still pending and the only reason,!1 
inference is that the $5,(KM) was paid for an extension of ti: 
This inference, which 1 draw from the documents thenisd. 
is borne out by the subsequent course of events.

I then ask myself what is the effect of that extension. V 
time limit is fixed, but obviously, the primary object w,i> 
enable the plaintiffs to carry forward the London negotiation* 
and when these came to an end and the defendants were n 
fled thereof on June 11, 1911. the exclusive option to ' | 
chase or contract the sale of” the properties, in my opiim 
came to an end. Between the date of Ex. 8 and June 11. |»l 
tiffs paid over other sums to defendants to keep tin* mill in 
eration, as it was deemed important that it should be offen d > 
a going concern. $5,000 was paid on December 9, 191o. I
$2,500 on April 24. 1911. and a personal loan was mad. t. 
Corlett of $3.000 on April 17.

In my opinion, all these sums, except, possibly, the $d.1 ' 
would have been lost to the plaintiffs on the termination . 1 
London negotiations had the conduct of the parties then 
not been such as to imply that, while the exclusive option 
at an end. yet the alternative arrangement, set forth in lv 7 
with the time limit removed, was still recognized as .suhsis'
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This recognition is best evidenced by the correspondence be
tween the parties subsequent to .lune 11 The first letter was 
from plaintiffs to defendant, dated June 19. and in it the writer 
assumes that tin- old agreement still subsisted. The plaintiffs 
having failed in London, proposed another disposition of the 
property, but said, at p. 257 :—•

B C
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1914
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Maodnn:iil.

It firing iiiiilvi-tuuil. nf mil I'm*. Unit yi hi an- In receive llir amount 
provided for in your agreement with the Nebraska Company, the balance 
of the money due you and the Nebraska < ompany to hr paid in the fol
lowing manner.

This is a clear intimation that the plaintiffs regarded the old 
agreement as still subsisting. In the defendant's reply to that 
letter, dated July 3, 1911, no exception is taken to that assump
tion. ami the correspondence from that time onward to the time 
defendants themselves made a sale of the property on terms 
within those contemplated by Ex. 7. indicates no departure 
from that assumption, in fact, to my mind, the correspondence 
is consistent only with that assumption, there being no evidence 
of any other new arrangement between the parties. That ar
rangement could, no doubt, have been terminated by either 
party on reasonable notice to the other, or by conduct on the 
plaintiff’s part from which abandonment could be inferred, 
hut so long as it was allowed to continue, each party was en
titled to the rights and advantages given by it up to the time 
when it should be legally terminated. The rights which the 
plaintiffs could have claimed had the London negotiations been 
terminated before November 22. they still could claim after the 
termination of those negotiations and before the agreement was 
put to an end, or came to an end in the manner above suggested.

That arrangement was not terminated either by notice or 
liy abandonment before the defendants effected a sale of the 
mill at the end of the year 1912. a sale which was within the 
terms contemplated by ex. 7. If this view be the correct one. 
the solution of the case is very simple. So soon as defendants 
fired of the arrangement they could, acting in good faith, have 
put an end to it by giving reasonable notice to the plaintiffs. 
Had they done this before making the sale, tile plaintiffs could.
1 think, have had no claim to the return of their moneys.
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B.C. The item of $13,tK)0 stands on a different footing to that <>f lit
t\ A.
11)14

other items. 1 confess some doubt as to how this item slmui.i 
be treated. The witness Coleman, for the plaintiffs, says that

\ IIIHASKA was paid to Corlett, the plaintiffs’ manager, for the sam*- j

Mokksby. poses as were the other sums.

MiiviVinuld,
It is very dear that Corlett applied to Coleman lor tli > 

sum for his own personal use, and told Coleman so. Thai > 
was paid to Corlett, who gave a personal due bill for it. r 
Coleman did not intend to accept it as such, lie should hav 
the matter put right at once. 1 think it best to resolv* 
doubt 1 have in favour of the defendants; the onus of pron 

being upon the plaintiffs, and leave the plaintiffs, if they shoul ! 
be so advised, to pursue their remedy against Corlett.

The appeal should be allowed and judgment should 
tered in favour of the plaintiffs for $138,500. They slioul 1 ,i - 
have the costs of the appeal and of the action.

Ining, J.A. Invi.Nd, J.A. :—I Would allow the appeal.
1 have read and would adopt the reasons of the 1 i I 

Chief Justice, except as to the $13,000. 1 think the pi;
are entitled to recover that sum also.

Martin, J.A. Martin, J.A. : 1 agree that the appeal should be alio

Gai.i.iiiek, J.A. :—Considerable evidence was addin- . t 

the trial which tends to becloud rather than illuminât*' tin i- 
sue but after the best consideration 1 can give the case, 1 hih 
adopt the view of the learned trial Judge. Neither in tie i
ment. Exhibit 7. A. 13. 242, nor in any of the correspond* n ■ 
in the entries in the respondents’ books, nor in the stand a
by Corlett in his interviews and dealings with the app* 
do 1 find any suggestion that the moneys paid by appellant- • 
to lie treated as forfeited under any circumstances, in l.e tie 

contrary. 1 can very readily understand and appreei.n. tie- 

case appellants set up. Here was a property which was 
behind in its operations and which respondents were mix > t 
sell. Negotiations were entered into with the appellants hi 
deavour to effect such sale. All parties were on friendly ’• : -
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and though it is to hr deprecated that the matter was left open b C. 
to doubt as to what tin- real uiulvrstanding between tin- partir* t\ A.
was, yet I have no doubt, in my own mind, upon tin- whole but
evidence what thut understanding was. \kubanka

Where moneys paid under option are to be forfeited upon Momkmiy. 

failure to effect a sale, it is a most usual thing to find it so ex- k
pressed in the instrument. This is entirely absent in Ex. 7. and 
on the other hand we find this clause:—

«oui in tin- event of my selling said property after tln-y (the Nebraska 
Company) have advised nn- that, tin- London deal is nil". 1 (Corlett. fur the 
Moresby ( niii|»aiiy ), agree to pay and refund them tin- said jfcid.oou. the 
same in such event to l«e considered a# a loan.

The further sum of .$5.(1110 subsequently advanced, was un
der the same arrangement, and with respect to the further sums 
advanced (except the $d,()()() which I will deal with later) I 
treat them on the same basis, although not so specifically dealt 
with. 1 think the true inference to be drawn from the evid
ence is that the operating company living in debt an l mxious 
to sell the property the appellants took an option agr ng. as 
a consideration for such, to advance moneys from time to time, 
these moneys to be dealt with as provided in Exhibit 7. Outside 
the $20.0(MI, the comparatively small sums < considering 'In- 
magnitude of the transaction ) advanced from time to time, and 
at short intervals, at the request of the respondents, cannot, I 
think, be considered as paid in respect of extensions of the op
tion in the sense that they should become forfeited if the trans
action did not go through, and on the other hand are quite con
sistent with the contention of the appellants. In connection 
with this there is a piece of evidence interjected bv Mr. Cor
lett by way of explanation, p. 189 a.b., as follows: —

My proposition was to gi-t as much money as I cmilil from them be
lieving that they woulil take up the property, ami I oweil this ÿlô.IMM) at 
the Seattle National Hank.

and this, I think, is not without its significance. Again. Col
lett, when approached by appellants as to repayment of the 
moneys advanced (after sale made by him), does not say. von 
have no claim, these moneys are forfeited, but says he wishes to
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await Coleman ’s return as liis dealing* were mostly with ( '<>li 
man and that matters can he adjusted, and in his evidence s;i\ 
that, in running the mill at 's request, a loss of soin<
$14,000 was incurred and also some losses in connection with . 
logging contract intimating, as 1 regard it. that these might 
matters for adjustment, but as the defence here is absolute fm 
feiture, we are not called upon to go into that phase of ti 
question. Mr. Bod well suggested that the appellants' coni' 
tion was unreasonable for two reasons:—

First, because the appellants could keep the property le 
up indefinitely, but that is not so as provision was made I 
which either party could sell, and until either party did sell, tie 
appellants could not receive hack their money advanced. an*i 
secondly, that it was unreasonable to suppose that appellants 
if they were advancing their money as claimed would be sali' 
fied to get back merely the principal advanced without interest 

The answer to the latter is that they were taking the garni' 
1er*s chance. Tf they succeeded in selling they would realia 
probably much more than moneys advanced and the money \\ is 
advanced for the privilege of that opportunity.

I cannot accede to Mr. Bod well’s contention, that some 
the later advances were in respect of a new option, the first h i 
ing fallen through. This could only be based upon the supp"> 
tion that because they were not earmarked by reference to tie 
$26.000 advanced in the same way as the .$”>,000 advanced. V 
ember 25. 1910. therefore the old agreement was oft* and a n« v 
one entered into. The evidence will not bear this out.

In respect of the .$3.000 for which a personal due bill v 
given by Corlett. I treat that as a personal debt of Vorleti 
I think that is made clear by Exhibit 37. A.B. 244. It may be li 
appellants desired that to be treated in the same way as ot! 
advances, although it must have been understood that Corl 
was applying for it as a personal loan : however, that was - 
done.

In the result, the judgment below should be set aside 
judgment entered for the appellants for $38,500 with costs 
and below.

5441



17 D.L.R. Nkbkaska v. Morksby. 797

McPhillips, J.A. :—This is an appeal from the judgment of B c 
tile Honourable Mr. Justice Gregory, who dismissed the action c.
of the plaintiffs (appellants), being a claim for payment by the 1914
defendants (respondents), to the plaintiffs of the sum of .500 Nkhh.xskx 

for money lent by tin- plaintiffs to the defendants under an Mmrkkhy 
agreement in writing between tin- defendants and the plaintiffs.-----

1 SfcPlillllie. J.A
dated October 5, 1910. I have had the benefit and advantage 
of being enabled to read the judgment of my learned brother 
the Chief Justice of this Court, and I may say that with it I 
entirely agree, and it is in accord with the view that I formed at 
the time of the hearing of the appeal. I only wish to add some 
few observations in the way of further explaining my reasons 
for arriving at the conclusion which has been so forcibly pre
sented by the Chief Justice.

The present case is one that cannot be said to lie devoid of 
difficulty, and the transaction was one of long and tortuous 
course, and I would be loath to believe that there has been any 
real intention upon the part of the defendant to evade any legal 
liability—yet, it is manifest to me that to sustain the judgment 
of the learned trial Judge, and I say this with the utmost of 
deference to the learned trial Judge, would be to ignore the true 
situation of matters, and tin*, to my mind, undoubted obligation 
upon the defendant to repay the moneys received from the plain
tiffs—that this is the legal position is. to my mind, clear beyond 
peradventure, all the attendant facts being looked at and duly 
analyzed, and especially the documentary evidence- the latter 
lifting the matter in controversy out of the maze of tilings— 
while a voluminous amount of parol evidence has weighted down 
this case.

The present case is not one of an option with we are
so familiar, and which may be said to automatically end at a 
fixed time—and, to my mind, the erroneous belief that it was one 
of that character, has led to the advance of a defence which. I 
think, is absolutely untenable. The amounts paid in all, $41.- 
000 (although as to $1,000 same cannot be treated as an ad
vance or loan to the defendant, as expressed by my learned bro
ther the Chief Justice) were not paid only as a consideration

0
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for ;m option—to quote in part from Exhibit 7, limier «Ini' 
October 5, 1910, when an acknowledgment was given as to tin 
+20.000 then advanced :—

Ami, in the event nf my ( this was .1. K. Corlett, managing director f 
tin* Moresby Ishiml Lumlivr Company, the defendant), Helling said pi- 
pert y after they | the pla i nt ill’* I have advised me that the London <l> I 
is nit. then I agree to pay and refund them the said ifcili.umi. the sani' > 
siivli event to lie eoiisidered as a loan, and in ease negotiations are Mill 
pending with the English syndicate and the shewing is such as to aatisfx 
Isdli parties hereto that the investigations are in good faith lieing | 
^ued with the prospect of concluding a sale, then it is agreed that I'm 
tlier negotiations and continuance of said option will he mutually 
ranged lietween the parties hereto.

In the way in which 1 read the evidence, the relationship I».- 
tween the parties commenced hv this document was never m y 
civil, hut was continued up to the time the sale was made, and 
that being the ease—it must and does inevitably follow, that not 
only this sum of +2(>,000 hut the subsequent sums advanced, viz 
+5.000 on November 21. 1910; +5,000 on December 9. 1910 ; and 
+2.500 on April 24. 1911. in all +38,500, were advanced as tin 
facts shew, referable only to this assured provision in the dom 
ment of October 5. 1910, that upon a sale being made under tin 
circumstances detailed therein, then the moneys advanced should 
be considered as a loan. That the possible eventuality lore 
glia (lowed and provided for occurred, to my mind, cannot In 
gainsaid; it therefore follows that the moneys advanced must h. 
deemed to have heel, a loan and constitute a debt due and owing 
from the defendant to the plaintiffs. The moneys advanced 

cannot be viewed as i deposit—and were it only a deposit it 
could only be forfeited if the plaintiffs failed to carry out tin 
agreement : If owe v. Smith, 27 Cli.l). 89; Spraf/iu \. Booth, 
119(191 A.C. 57b. 579, 580. Wherein have the plaintiffs failed to 
carry out the agreement '! I fail to see that there has been am 
breach upon their part. Then could it be said—if there had 
been a breach of the agreement upon the part of the plaint "> 
that the whole +38.500 was merely a deposit capable o*‘ being 
forfeited ? f certainly would not a rree to any such contention 
------and that would appear to be the contention of the defen
dant. No doubt some confusion lias arisen upon this question
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owing to the decision of Cozens-1 lardy, M.R. (then Cozens- B c 
Hardy, •!.), in Cornwall v. Henson, | 18991 2 Ch. 710. « . \

Mr. Williams, in his work on the Law of Vendor ami Pur- 111,4 
chatter, 2ml ed. 1011), vol. 11. at 1054, deals with the liability Nkuiia*ka 
at law where a party rescinds the contract for the other's breach Motu>uv 

ami states that rescission must as a rule be accompanied by _ , —
* MvVlillIli■«. .1.A

restitutio in intei/rum- noting that there is an exception in the 
case of a deposit. Mr. Williams proceeds though, and at pp. 1055.
10,"ifi. says:-

Mut it ap|>ear* that this exception applies only to money pai«l it* it 
ili'poiiit, that is in earnest or its a guarantee for the payer's duo perfonn- 
iinot» of the contract ami does not extend to other *um* of money paid on 
account of the purchase money.

citing, as authority for the proposition. Colour v. Tnnplt, !• A.
& E. 508. 520. 521. 112 Eng. R. 1005. MOO; Cornwall v. Unison,

10001 2 I'll. 208, .'{(12. .'{05. and refers at p. 1017 of vol. 11. note 
- ) being appended to a statement in tin* text at pp. 101(5, 1017. 

which reads as follows: “for the rule is that the rescission of 
a voidable contract cannot take place without entire restitution"
—note (c) reads as follows:—

(cl Clnutfh \. I.tuition »( Y.1V. tty. Co.. I..I*. 7 K\. 20. .'17: l.nt/iono* 
Xilrate Co. v. I.to/ionoi Sii ml irate, | IM!M>| 2 Ch. 302. 423—almve pp. 820. 
s.30, S34. 832, OHM. It is siihmilled that this rule was overlooked lit 
Cozens-Hardy, .f., in Cornwall \. Iltimon. 11 Stitt] 2 Ch. 710. reversed on an 
other point. | I'.MMI] 2 ( h. 208. where lie decided that, on n contract to 
«ell land for a price payable by instalment* the vendor rturimlinti the eon 
iinet for the purchaser*' remuneration of • » (*ee below, pp. loto. 10421. lie 
fore payment of the last instalment was nevertheless entitled to retain all 
the instalment already paid. It became unnecessary to review this de
cision in the Court of Appeal, but they very plainly intimated their doubts 
of its correctness: ||itoo| 2 Ch. 302, 303. The rule in Winni/i v. //utjlox. 
I..II. 0 C.P. 7S. to which Cozen* Hardy. .1.. appealed as a general rule 

| I Still | 2 Ch. 7l3l. was that applicable in the ease not «if rfHrissioii of tin* 
"iitract. hut of it* discharge for impossibility of performance. In such 

ease the contract i* not re*cimle«l : the parties are simply excused from 
further |)er forma nee: below, pp. 1018-1021.

I had occasion to express my dissent from the majority view 
of this Court that instalments could lie forfeited in the ease of 
Vancouver Land <(• Ini provenu nl Co. \. Cilhhurii Million Co., 
15 D.L.R. 775. 26 W.L.R. 8801.
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The decision of this Court though in the last ease ale 
cited may be distinguished from the present ease in this tl 
in that ease the decision proceeded upon the abandonment 
the contract which is not the present case. Therefore, ap, 
from the question of the moneys being a loan which the del 
dant is boum I to repay—there would be the right of recur • 
iu the plaintiff of the moneys paid to the defendant.

Lord Alverstone (then Webster. M.R.) in Cornwall v. II 
son, 119001 2 Ch. 298, at p. .102

It j* not necessary to «leuI with tin- «|iie*tion whether the plaint : 
entitled to a return of the instalments which lie lia* paid, because le 
not insisted upon that relief, but I feel very great doubt whether the 
trine of lloirr V. Smith (27 < h.l). S1I| would npplx to a ease in win 
purchase-money was to Ik» paid in instalment*.

Lord Justice Collins, in the same case, said, at pp. 304-
It is not necessary, therefore, to consider whether, even if the appel1 

could In» said to have declared an intention not to pay the last instalnr 
and the vendor's m-ipiwal claim thereon is nothing short of what h« » 
have got upon a complete rescission oh initio, namely, resumption of 
land which formed the whole consideration moving from him under tie- 
tract, he ia nevertheless entitled to retain the purchase-money ; or wlc-t 
in such a case the rights of the parties must not lie adjusted upon the f 
ing of restitutio ad integrum: sis- ('lough v. London and Xorth II • ' .i 
It. Co. (1871), L.R. 7 Ex. 37.

In my opinion, it is impossible that any intention can 
gathered from the documentary evidence that any of t 
moneys advanced should become forfeited, and, certainly, v I,■ : 
an event contemplated actually did occur, the defendant m 
a sale—unquestionably the moneys advanced were to !»• 
sidered as a loan—the agreement is inconsistent with the n 
of forfeiture of the moneys advanced.

Upon this point of claimed forfeiture we have Lord I 
tice Collins saying in Cornwall v. Henson, 11900] 2 Ch ’ " 
at 304 :—

Indeed, if the contract had contained an express stipulation thm • u 
the non-payment of any instalment, the purchaser should forfeit all 1 
instalments which lie had previously paid, 1 think the Court wouM 
regarded that provision as a penalty, and would have relieved him f 
as was done In rr Dagrnhnm (Thames| Dork Co. (1873). I..II. s 
10*22.

.a I
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It may be said in the present caee that none of the moneys 
paid were instalments of purchase money—upon the view I take 
—that is so—the moneys upon the eventuality provided for oc
curring, sale by the defendant were to be treated as moneys 
loaned by the plaintiffs to the defendant—but if no sale had 
taken place—the payments would have been, it seems to me, 
pa> * analogous to those made upon an agreement for sale 
not completed by the purchasers—and could they have been for
feited?

In Palmer v. TempU, |9 A. & E. 508, at 520, 112 Eng. R. 
M04, 13091, 48 R.R. 508. Lord Denman, Ch. J., said:—

The ground upon which rent this opinion in, that, in tin absence of 
any specific provision, the question, whether the deposit is forfeited, de
pends on the intent of tin* parties to Is- collected front the whole instru
ment; but as this imposes on either party that should make default a 
fienalty of £I,IMH), the intent of the parties is clear that there should In* no 
other remedy.

The learned editor's note to Palmer v. Temple, in 48 R.R. 
568, reads as follows:—

(1) Cited in judgment of Bovill, I'li.J.. in Pinion v. S parler a (lHtlsi, 
L.R. 3 C.P. ltll. 104. 37 L.J.C.I*. HI, 82; distinguished in lloirr v. Smith 
(18851, 27 (h. I). Hit. 53 L..M h. 1058; discussed in I'ornirnll v. Ilrnaon, 
IlHtMlj 2 ('ll. 7IO. 08 L.J. (h. 740. HI L.T. 113; reversed in ('.A. ( 10001. 
2 Ch. 208, 00 L.J. ( h. f>8| ; 82 L.T. 735.

In my opinion, the period of time admitting of the plain
tiffs becoming the purchasers of the property which was sold 
was still continuing—at the time the defendant effected the sale 
—but, of course, then it was rendered impossible by the act of 
the defendant for the plaintiffs to become the purchasers; and 
when no provision for forfeiture of the moneys paid is contained 
in the agreement—the true intent of the parties was that, in 
such event—as I think it has been sufficiently expressed—tin- 
moneys paid should lie considered as a loan.

In my opinion, and for the reasons expressed, the cause of 
action of the plaintiffs for the recovery of all the moneys paid 

referable to the agreement—of October 5, 1910—in amount 
$38,500—is well established—and the plaintiffs’ claim is clearly 
one which this Court should enforce. I agree, tin re, that
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B. C. the judgment of the learned trial Judge should be set as!
C. A.
1914

and judgment be entered for the plaintiffs for $38,500 wii 
costs in the Court below, the appeal to this Court being allow.

Nebraska

Moresby.
Appeal allowed.

B. C. OAK BAY v. GARDNER

C. A.
1914

Hritish Columbia Court of Appeal, Macdonald, C.J.A., Irving, Ma>i 
Halliher, and MePhillips, JJ.A, April 7, 1914.

1. Qvia timet (8 1 A—5)—Essentials necessary to obtain in.m n. h n
—Municipal by-law.

In order to obtain an injunction, on the guia timet principle, 
plaintiff must prove imminent danger of a substantial kind, or ' 
the apprehended injury (if it does come) will l>e irreparable, m 
affidavits that a building: (1) is erected in defiance of a muni. : 
by-law, and (2) amounts to a menace to the public, are insufficient 
support such an application. (Per Macdonald, C.J.A., and In 
J.A.).

[Fletcher v Itealey, L.R. 28 Ch.D. 088, followed.]
2. Municipal corporations (8 11—30)—Powers, duties and liabii.iih -

—Right to maintain an action Public nuisance.
A municipal corporation cannot maintain an action, except a- i 

Infor on an information hy the Attorney-General, where a defen.1. ' 
neglects to perform a duty to the public under a municipal h\ i ' 
and thereby creates a public nuisance. ( Fer Macdonald, C..F.A.. at..! 
Irving, J.A.).

[Attorney-General v. Tod-Heatlcy, [1897] 1 Ch. 560; Hcrmoml- 
Vestry V. Hroicn (1805), L.R. 1 Kq. 204, followed.]

3. Attorney-General (81—1)—Rioiit to bring public nuihanci

PrimA facie all actions in respect of public nuisances mu-i 
brought in the name of the Attorney -General. ( Per Macdonald. 1
A., and Irving, J.A.).

SUutemen/t Appeal by the defendant from the judgment of Gregory, 
J., of January 5, 1914, ordering, by way of mandatory iujim - 
tion, the removal of a certain wooden structure alleged as 
erected contrary to a municipal by-law.

The appeal was allowed, McPhillips, J.A., dissenting.

McDiarmid, for the appellant.
K. V. Mayers, for the respondent.

MsrdooaM,
C.J.A.

Macdonald, C.J.A., concurred with Irving, J.A.

Irting, J.A. Irving, J.A. :—The affidavits filed by plaintiff set up 1 ) 
that the building in question has been erected in defiance of the
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by-law ; and (2) the building amounts to a menace to the pub
lic. The affidavits, in my opinion, would not justify an injunc
tion on the quia timet principle : sec Fletcher v. Beale y (1885), 
L.R. 28 Ch. 1). 688, 54 L.J. Ch. 424, and the injunction there
fore, if supportable at all, must be by virtue of the by-law.

The case of Tompkins v. Brockville I link Co. (1900), 31 O.R. 
124, shews that this action could not In* maintained by a private 
person. Mr. McDiarmid contends that it cannot be brought by 
the corporation—or by any body or person, other than the At
torney-General assuming that the Supreme Court has juris
diction in the premises.

We have not been referred to any direct authority which will 
support the right of the plaintiffs to maintain an action where 
there has been an infringement of their by-laws : Atty.-Gcn. v. 
Campbell (1872), 19 Gr. 299, was a ease very similar to this. 
The defendant having been twice fined under the by-law per
sisted in building in violation of the by-law. Application was 
made to the Court of Chancery for an injunction. Strong, V.-C., 
expressed a doubt as to whether the infraction of a municipal 
by-law constituted a nuisance, but he refused the application 
on the ground that the by-law was in excess of the legislative 
powers conferred upon the council. That ease is a precedent 
for bringing the action in the name of the Attorney-General.

Attorney-General v. Tod Iltatley, 11897] 1 Ch. 560, shews 
the Attorney-General is a proper party under the Public Health 
London) Act, 1891, to represent the public where the defend

ant neglects to perform the duty which lies upon him, notwith
standing that power is given by the statute to the corporation 
to remove the nuisance and charge the cost to the defendant.

Under that statute although the local authority is empowered 
to cause, proceedings to be taken in the High Court, it has been 
held that this power does not, in the absence of a particular 
interest justify them in proceeding in their own names : Wal
lasey Local Board v. Gracey (1887), L.R. 36 Ch.D. 593; Totten
ham Urban District Council v. Williamson tf- Sons, f 18961 2 
(j.B. 353. These eases confirm the decision of Romm illy, M.R., 
in Vestry of Bermondsey v. Brrncn (1865), L.R. 1 Eq. 204.
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Martin, J.A.

GaUiher, J.A.

M.l'litllliw, J.A. 
(dissenting)

In A. (!. v. Logan, [1891] 2 Q.B. 100, the right of the local 
hoard to bring an action in their own name in respect of a nuis 
ance affecting property of which they were the owners was up 
held, so too where a statute gave the local board a special pro
tection, and breaches of that statute were being commit led 
Dcvonport Corporation v. Plymouth Dcvonport tV District /.'//. 
(1884), 52 L.T. 161. This case was relied upon by Mr. Mayr, 
but I think there is a plain distinction between the specific 
rights that were there conferred and the breach of the duty to 
the public which is being dealt with in this action. In the /'///- 
mouth Tram case, the right might almost be regarded as falling 
within the principle of the Logan case.

In my opinion, this case falls within the general rule that re- 
quiries that all actions in respect of public nuisances must be 
brought in the name of the Attorney-General.

Martin, J.A. :—I agree in allowing the appeal.

G alu her, J.A., concurred in allowing the appeal.

McPhillips, J.A. (dissenting) :—This is an appeal by the 
defendant in the action from the decision of the Honourable 
Mr. Justice Gregory, of January 5, 1914, directing, by way of a 
mandatory injunction, that the defendant (appellant) do forth
with pull down and remove a wooden structure erected for a 
garage on lot 2, block L.. subdivision of part of sections 21 and 
69 Victoria District, within the Municipality of Oak Bay. as 
being erected without a written certificate from the Engineer of 
the Corporation, and contrary to the provisions of the “1 ild- 
ing by-law” (1908).

The notice of motion for a mandatory injunction being by 
consent turned into a motion for judgment.

It would appear from the facts upon affidavit before the 
learned trial Judge, that the written certificate called for by 
the by-law Indore the erection of the building could he com
menced, was applied for, but refused—the Acting Municipal 
Engineer in a letter appearing at p. 50 of the Appeal Book 
stated that it was refused “on the ground that it was not con
sidered in the public interest.”
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The learned counsel for the appellant contended that upon 
facts appearing in the affidavits filed that the refusal was wrong
ful and not justified under the terms of the by-law, and ad
vanced reasons which if at all forceful would be efficacious in 
proceedings by way of mandamus to compel the engineer to 
issue the necessary certificate—but that course was apparently 
not adopted.

The material provisions of the by-law which require con
sideration are sections 1. 2 and 3. and are as follows :—

B. C.

C. A.
1014

Oak Bay

Gardner.

M. I'hUUne, J.A. 
(dissenting)

(DEVORATION <>F THE D1HTKKT OF OAK BAY.

A BY-LAW
To Regulate the Erection and Construction of Buildings, and to 

Regulate the Removal of Buildings.

The Municipal Council of tin* Corporation of tin* District of Oak Bay 
enacts as follows: —

Regulations Previous to Erections:--

1. Every person intending to erect a Imihling in the municipal limits of 
the District of Oak Bay shall, before commencing the excavation for or 
the erection of any such building, dejMisit with the engineer of the cor
poration a plan or plans of such proposed building, drawn to a scale of 
not less than eight feet to an inch, and at the time of lodging such plan 
or plans shall pay to the clerk of the corporation a fee of $2 for the use 
of the municipality in respect of every proposed new building. Notice of 
any deviation in the constructional parts of the proposed building shall 
also from time to time be given immediately determined upon.

2. No person shall commence the erection of a building or the struc
tural repair or alteration of any old building within the municipal limits 
of the District of Oak Bay where the work of such repair or alteration ex 
reeds the sum of $100. until he shall have submitted the plan provided 
for in the preceding section, and also, the specifications for the proposed 
building, alterations, or repairs, and shall have obtained the written cer 
tificate of the said engineer that the same are in compliance with this by
law. and will not involve a violation of any by-law or regulation as to line 
of the street, or by-law or regulation of the municipality relating to the 
prevention of fires or the erection, repair or alteration of buildings or the 
public health.

3. The engineer may refuse to give the certificate referred to in section 2 
of this by-law.

(a) Whenever from any plan or particular furnished in accordance with 
section 2 hereof it shall appear to him that the proposed building 
or erection is intended or proposed to be used for the purpose of 
any manufactory, trade or occupation of a character which can
not In* carried on without creating a nuisance, or which is noisome,
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noxious or offensive in its operations, and where the present or pi•» 
spectivo assessable value of the property adjacent to which it ■* 
proposed to he erected will, in the opinion of the engineer, lie pi ■ 
judicially affected.

(6) Whenever the plan of any building or erection or alteration 
addition to any existing building or erection discloses to the 
gineer that the building or erection, when erected, or the altérai u 
or addition when made, will he or constitute, having regard tn : 
ugliness, deformity, incongruity, or want of conformity of the p 
posed building, or altered or added building, with the adjan it 
buildings a nuisance and offensive to good taste, and an •'Al 
and that, in addition, the construction of such building, alterat 
or erection, would tend to have the effect to depreciate the assess.i 
value of adjacent residential property.

(e) Whenever the engineer shall, in pursuance of this section, ret 
his consent by withholding the certificate mentioned in sectimi ’ 
to any building operation, no owner or builder shall proceed v 
the building operations to which such consent has been refuseil r 
in respect of which such certificate has been withheld. Any pel i 
committing an offence against this by-law shall be liable to a penal'> 
not exceeding $500 in addition to any other remedy the council i 
have for the removal of any building or erection or by way of m 
junction. Any person aggrieved by such refusal may appeal l>\ 
petition to the council, who may thereupon give such direction- u 
the matter as may to them seem fit.

It is shown by affidavit on the part of the plaintiff—the Cor
poration of the District of Oak Bay—that a wooden garag. is 
a menace to the owners of the adjoining property by reason «I 
the increased hazard of fire, and its use will be dangerous to 

the public safety—however, this would all be matter for • 
sidération upon mandamus proceedings. In The Queen v. Tu 
mouth, 11896] 2 Q.B. 451, mandamus proceedings were taken 
and the Court held that the plans submitted must be apprm I 

The Court in approaching all these questions arising with re

spect to municipal by-laws will not without good reason come to 

the conclusion that they are in their terms unreasonable, -is the 

local authority may be said to be the best judge : Krmc v. ./ 
son, [18981 2 Q.B. 91 ; 67 L.J.Q.B. 782; White v. Morley, | Is 
2 Q.B. 34 ; 68 L.J.Q.B. 702; Salt v. Scott-IIall, (1903 ) 2 K B 
245.

The present case is not one in which it can be said that 
by-law is prohibitive, as was the case in French v. Munù if '/

B. C.
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Gardner.

Mei’liilllt*, J.A.
(dissenting)
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of North Saanich (1911), 16 B.C.R. 106; in that case upon an 
application to quash the by-law it was quashed as being pro
hibitive.

However, the question of the validity of the by-law, in my 
opinion, does not come up for consideration in this action— 
when we have it an admitted fact that the required written cer
tificate from the engineer as called for in the by-law was not ob
tained—that is, when it is apparent that there was legislative 
authority to pass a by-law of the general character which the 
by-law for consideration in the present case would appear to be.

The Municipal Clauses Act (1896), sec. 50, sub-see. 82 | R.S. 
B.C. 1911, ch. 170, sec. 531 under the authority of which the 
by-law was passed, makes provision for the passage by the coun
cil of every municipality for tin? regulation and prevention of 
erection of wooden buildings, and for authorizing pulling down 
or removal at the expense of the owner of any building con
structed in contravention of any by-law.

Therefore, when the admitted fact is, as previously stated, 
that the required written certificate was not obtained, and its 
requirement would seem to be a reasonable regulatory pro
vision, the erection of the building was distinctly an illegal act 
upon the part of the appellant—and it is in effect in defiance of 
a statutory enactment.

In Tompkins v. Hrockville Rink Co. (1900), 31 O.R. 124, 
Meredith, C.J., stated that he saw no difference between acts 
prohibited by direct enactment of the legislature and those pro
hibited by by-law—no doubt this involves and is upon the as
sumption that there is legislative authority admitting of the 
passage of the by-law.

The learned counsel for the appellant strongly urged that 
as penalties were provided in the by-law. there was no right 
to an injunction.

In Cooper v. Whittingham (1880), 49 L.J. Ch. 752. [L.R. 15, 
Ch.D. 501], Jessel, M.R., at p. 755, said:—

It wns Raid that the 17th section of the Act created a new offence of 
importation, and enacted a particular penalty; and it was argued that 
where a new offence and a penalty for it were created by statute, a per 
son proceeding under the statute was confined to the recovery of the pen

B. C.

C. A.
1914

Oak Bay

Uardneh.

McPhillips. J.A. 
(dissenting)
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B. C.

C. A.
1914
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McPhllllpa, J.A. 
(dissenting)

ally, ami that no other relief could he asked for. That is true as a gen 
ernl rule of law. hut there are two exceptions. The first of the exception 
is the ancillary remedy in equity hy injunction to protect a right—that 
is a mode of preventing that Wing done which, if done, would he an 
otfence. Wherever an act is illegal, and is threatened, the Court will 
terfere and prevent the act being done; and as regards the mode 
granting an injunction, the Court will grant it either when the ill- 1
act is threatened, hut has not Wen actually done, or when it has I... i
done, ami seemingly is intended to W repeated.

The second exception is that created hy the Judicature Act. sedi 'U 
25, sub-section s. which enables the Court to grant an injunction in ,ill 
cases in which it shall appear to the Court to he “just and convenient." 
This section may W said to W a general supplement to all Acts of l’n 
liament.

1 think, therefore, that in this particular case an injunction ..... Id
issue on both those general grounds.

This vast* was followed by Channel I. J., in Carlton Illustra 
tot’s and Another V. Colt man iV Co. (1911), 80 L.J.K.B. do, 
and we have a number of other decisions which well support tin- 
right to the injunction which was granted in the present case, 
notably, Mayor of Devon port v. Plymouth, Devonport eft 
Tramway Company (1884), 52 L.T. 161. per Rowell, L.J.. at p 
164; Mackett v. If erne Hay Commis. (1876), 24 W.R. 84.'). 
Hamilton and Milton Hoad Co. v. Raspberry (1887), 13 O.K 
466.

The learned counsel for the appellant took the further point 
although it apparently was not taken at the trial, nor in tin 
notice of appeal, that the i. ion was not properly brought, but 
should have been in the name of the Attorney-General. I am 
disposed to think that the objection is too late—however—it 
being a most important exception—as to the right in the muni 
cipality to institute this action. 1 have decided to deal with tin- 
question. 1 may say that when at the Bar 1 at times felt that 
this requirement that the Attorney-General should be a part' 
to actions or proceedings that admittedly were questions of 
municipal government was pressed unduly and too far, ami 
having tilled the office of Attorney-General for this Province, t 
is the more impressed upon me. and I must confess that the de
cision in Attorney-General v. Garner, [1907] 2 K.B. 480, 76 L-T 
K.B. 965, comports with the view 1 have long held, and that is
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that where the interests of a small part of the community only 
are involved and not those of the community at large, the At
torney-General should not be required to be joined as the plain
tiff. The action was one brought by the district council as 
successors to the surveyors of highways against the defendant 
for damages, and an injunction for wrongfully depasturing 
cattle on the road, the Attorney-General being joined on their 
relation; and it was held that as the property in the herbage 
was in the parish council as representing the inhabitants of the 
parish, who had the beneficial interest—the parish council and 
not the district council was held to be the proper plaintiff, and 
that it was not necessary that the Attorney-General should be a 
party. It was strongly pressed in this case that it was not a 
case of a public wrong, and that therefore the Attorney-Gen
eral need not be joined—the only persons affected being the in
habitants of the parish.

Now, in the present case, the inhabitants of the Municipal
ity of Oak Ray only are interested. Further, the legislature has 
delegated to the municipality the authority for regulating the 
erection of buildings and preventing the erection of wooden 
buildings, and authorizing the pulling down of any building 
constructed in contravention of any by-law—and upon what 
grounds of public policy or necessity should the Attorney-Gen
eral of the Province be required to intervene—it not being a 
matter of public wrong or affecting the public at large whose 
interests undoubtedly the Attorney-General is to conserve and 
safeguard ?

Channell, J., in Atty-Gcn. v. Garner, supra, at 967, said:—

B. C.

C. A.
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Gardner.

McPhlllipe, J.A. 
(dissenting)

Thin notion in brought not only h- tin- district council, hut also by the 
Attorney-General on the relation of that council. The question therefore 
arises, whether the Attorney-General can maintain this action, and is en
titled to an injunction against the wrongful acts of the defendants. Att. 
dm. v. I.ogan, [1891] 2 tj.R. 100, at 100. and the cases upon which it was 
founded, shew that it is of no importance whatever, when the Attorney- 
General has a right to bring an action, that the relator is the wrong person 
to appear as plaintiff. The relator comes in only for the purpose of costs, 
for which he becomes liable, the Crown—at any rate in former times, for 
the rule is not always observed now—neither paying nor receiving costs. 
The relator conducts the action, and receives the costs, if any are awarded
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to the pinintiHM. living responsible for tlivni; but this does not |»r«*\* * 
tint Attorney General having a right to liring an action if lie lias a ;j 
cause of action, either on an information filed by himself without any i 
lator, or filed on the relation of a person other than the person who ■ ! 
become relator. This is established by Atty.-Gen. v. Logan, supra. T'li<-1• 
fore the question I have to consider is. whether the Attorney-GeneraI a! 
could have taken proceedings to get this injunction.

I lie Attorney-General comes in as the representative of the public. ! 
cause he represents the Crown, and the Crown represents the publie. I 
have had a good deal of trouble in dealing with this point, because r 
not very familiar to me; but as I knew that Mr. Justice Joyce had In • 
for a great number of years in a position to lie more likely to know ah" 
informations by the Attorney-General than almost anybody else, innsmm 
as most of them are dealt with on the Chancery side, I have consult- : 
him in this matter, and have derived a great deal of assistance from v ! 
lie has told me. although the matter is not, to my mind, free from dm; 
The position seems to be this. I quote from a book which I undersi.u 
is of authority on the Chancery side—namely, Calvert on Parties. _i 
ed.. 1847 )—which states the matter thus, on page 2(1: “The Attorn- - 
General is by law the representative of the public interests. The ren- 
is that he is the officer of the Crown, and that, according to the prim i; 
of our law. the interest of the public is vested in the Crown. ‘The An 
nev-General,' said Lord Eldon (Atiy.-Qen. v. Brown (1818), 1 Swim 
205, at 294) is the officer of the Crown, and in that sense only the otli 
of the public.’ Whenever, therefore, the rights of the Sovereign. a~ ; 
guardian of the interests of the public are affected, they must find thru 
protection in the presence of the Attorney-General. The analogy betw-' 1 
this case and that of a corporation is still further maintained, inasnni h 
as the presence of the Attorney-General does not prevent the necessity 
bringing any individuals before the Court, who have interests peculiar ' 
themselves, and independent of those, which they hold in common v 
all the rest of the community. In respect of the latter”—that is. inter.-is 
in common with the rest of the community—“such persons are repre-nr 
by the Attorney-General, but in respect of the former, they must app 
in their own behalves.” There it is to be observed that the learned an* 
says, “interests which they hold in common with all the rest of tin- -■<»m 
munity.” The difficulty in the present case is to see whether the At tori • 
General can interfere in a case where the interests, not of the whole - 
munity, but of a limited portion of it. such as the inhabitants -•■ - 
parish, are involved. In Bloke Parish Council v. Price ( 1899). (58 L.J. 
447; [1899] 2 Ch. 277, Mr. Justice North held that the Attorney C-m 
was a necessary party, and dismissed the action, which related to a spi 
of water and a supply of water, on the ground that the Attorney G- n 
ought to have been made a party. The right there was claimed l>\ 
parish council, but it clearly was not a right of property: at any rat- 
case has been distinguished on that ground in the more recent ca- 
Bherinyham Urban Council v. Holscy (1904), 20 Times L.R. 402. v 
I think Mr. Justice North held that it was not a right peculiar to the •
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ish or its inhabitants, hut a general publie right of all her Majesty's sub
jects, to take water at this souree.

In Hheringham Urban Council v. Holaey, supra, Mr. Justice Joyce held 
that the niatter in question was a right of property in the parish. It 
was an action by the district council for removing a post which it was al
leged that they had wrongfully put up on a footway to prevent it being 
used as a carriage-way. The learned Judge held that, the district council 
had a property in that post, and, under those circumstances it was not 
necessary to join the Attorney General as a party. Stoke Parish Council v. 
Price supra, was cited, and Mr. Justice Joyce distinguished it on the 
ground that, in the case before him. the district council had interests 
peculiar to themselves, and that therefore it was not necessary to join the 
Attorney-General. The same proposition is also to be fourni in Atly.-den. v. 
Logan, supra, and I think there really is no doubt aliout it.

B. C.
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M I'hilliiM. J.A. 
(dissenting)

The consequence of that in this action is that the parish council might 
have maintained the action; and in the next place that in that ease it would 
not have been necessary to join the Attorney-General. Upon those proposi
tions I have no doubt at all; but they do not go quite the whole way, be
cause it might still he the case that, although it would not be necessary to 
join the Attorney-General, the Attorney-General might have been joined; 
and upon that it is that I find an almost complete absence of authority. 
But. forming the best judgment I can. it does seem to me that the rights 
which the Attorney-General interferes to protect, as representing the Crown 
—as parens pairin', as it is said in some of the cases—must be rights of 
the community in general, of all his Majesty's subjects, and not rights of 
a limited portion of those subjects, especially when that limited portion has 
a representative which can bring the action. Therefore, although with very 
considerable doubt. I have come to the conclusion that the Attorney-General 
has no right to come here and ask for this injunction.

The action succeeded upon the merits because the defendant was in the 
wrong, but it was brought by the wrong parties. 1 was told that the con
sent of the parish council to lie joined could be obtained, hut I think it is 
rather late for that. It is all very well for the parties to come in and be 
made plaintiffs by way of amendment when they do not know what the 
issue of the action is going to be, when they may lose and lie responsible 
for costs; but it is rather objectionable to allow persons to come in after 
their success has been assured, and therefore I am not inclined to allow 
an amendment in this case.

In London County Council v. South Metropolitan Co.t 
73 L.J. Oh. 136, | [1!KH] 1 Ch. 761 the point was taken that the 
action was brought to enforce the performance of a public duty, 
and in such a case tin- Attorney-General was the proper plain
tiff : hut it was pointed out that the London County Council— 
as likewise the plaintiffs in the present ease—were entrusted 
with complete control of the matters in question: Homer. L.J., 
at 141
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With regard to the other two pointa which were for the first time 
taken oil this appeal, f can only say that, as to one of them, 1 am clearly of 
opinion that the County Council is entitled to sue. It was suggested that tin 
County Council had no sufficient interest in the subject-matter of this nr 
tion to justify it lieing made plaintiff. Hut the County Council is the con 
trolling authority under the Acts, and. in particular, it has the control 
and management of the testing stations eonnnitted to it. And win 

MiPhiiiiiw. J.A. Clearly in order to enable it to carry out the duties and obligations cast 
(dissenting) upon it as a controlling authority. Now, it appears to the County Council 

that, gas lieing delivered on a Sunday, it ought also to be tested on a 
Sunday, according to the words of the Act; hut it finds that the gas ex 
aminers, the testing operators, are not allowed by the defendant com pa m 
to go to the testing stations, which are under the control and authority 
of the County Council. The County Council, having the control, finds that 
but for the interference of the defendant company the testing would g-> 
on. the testers being quite willing and ready to go there. In fact, wishing 
to act according to its duty as controller of the testing stations, the coun 
cil is prevented from allowing the testers to go there because the defendant 
company chooses to say that no tests shall lie made on the Sunday, and 
that no person, except the company itself, shall have any access to tin- 
testing stations on Sundays. It appears to me that the County Council 
has sufficient interest, obligations, and rights to justify it in coming to 
this Court and seeking for an injunction to restrain the defendants from 
practically excluding the County Council and the testers from the testing 
stations; ami that, in substance, is the nature of this action, the real 
question being that which we have decided—namely, whether, according 
to the Act of Parliament, the testings ought to go on at all on Sundays.

Ami Stirling. L.J., at p. 142, said:—

With regard to the points which 1 .tve been raised for the first tine 
in this Court, the point of most substance is that which would exclude the 
jurisdiction of the Court by reason of the penalty being attached by sec 
tion 34 of the Gasworks Clauses Act, 1871, to a refusal on the part of the 
gas company to give proper access to the testing stations. But when see 
tion 55 of the Metropolis (las Act. 1860, is referred to, it appears that tin 
jurisdiction of the Court is preserved, and it was really admitted by conn 
sel in reply that that section affords an answer to the argument based on 
the Act of 1871.

The other question is, whether the London County Council is the pi" 
per plaintiff in the present action. Now, 1 agree with what has been 
said by my Lord that that is not an objection to which effect ought m 
lie given having regard to what took place at the hearing in the ( ourt 
below. I also agree with what has been said by Lord Justice Romer, and 
if it were necessary to decide it. 1 should be of opinion that the London 
County Council is the proper plaintiff. The Act of Parliament entrusts 
to the County Council the control and management of the testing places, 
materials and apparatus provided by the company, and it seems to nv
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that so far from tin» company being entitled to control those places, the 
view taken by the Acts—especially the Act of 1880—is that everything 
which is necessary to lie done for carrying into effect the directions of the 
Act with respect to testing shall be dealt with by the controlling auth
ority—namely, the London County Cour il—and not by the company. 
That, to my mind, is made very strong by section 10 of the Act of 1880, 
which, whilst it gives the company the power, if it thinks fit. to be repre
sented by an ollicer at each testing, provides: "the controlling authority 
shall state at what times it is proposed to make such testings on any 
particular day upon receiving a request in writing from the company in 
the forenoon of the previous day.” That seems to me to shew that it is for 
the company to apply to the controlling authority, the London County 
Council, for the purpose of giving effect to this portion of the Act, and 
that the company has no power of excluding the controlling authority and 
the persons authorized by them from the testing stations which have been 
established under the Acts.

It seems to me that in this case there was a clear interference by the 
defendant company with the control and management which is bv statute 
vested in the London County Council. I think, therefore, that the appeal 
fails and ought to be dismissed.

B. C.

C. A.
1914

Oak Bay 

Gardner.

Mi Phillips, J.A. 
(dissenting)

In my opinion, the action was rightly constituted, and the 
Corporation of the District of Oak Bay is properly the plain
tiff without the necessity of the Attorney-General of the Pro
vince being joined.

It therefore follows, in my opinion, that the judgment of the 
learned trial Judge was right, and should he affirmed and the 
appeal should he dismissed.

App(al allowed.

ALABASTINE COMPANY. PARIS I td. v CANADA PRODUCER and 0NT
GAS ENGINE CO Ltd. ____'

Ontario Supreme Court ( Appellati IHmsion ), Meredith, C.J.O., Maelartn.
\tn i/i r. ami I I oil g inn, ././..I. January 12. 1914.

1. Salk (6 11—25)—Warranty—Condition—Thing sold not in exist
ence OR ASCERTAINED.

When the subject-matter of a sale of personalty is not in existence, 
or not ascertained, at the time of the contract, an engagement that it 
shall, when existing or ascertained, possess certain qualities, is not a 
mere warranty, but a condition, going to the very identity of the thing

[Alabastine Company. Paris, Ltd. v. Canada Produeer and (las En
gine Co. Ltd., 8 D.L.R. 405, affirmed.|

2. Sale (61 D—20)—Acceptance—Retention—“Trying oct” tiie thing

When a sale of personalty, not yet in existence or ascertained, is 
made with a condition that it shall, when existing or ascertained,
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possess certain <|iinlities, the “trying out” of the thing Hold after <!• 
livery covering a protracted period docs not constitute an accept a in • 
against the buyer, where such "trying out” was, as understood |.\ 
I to th parties, to be for the purpose of discovering whether or n< >t ' 
answered the conditions of the contract.

| \ labasline Company, Caris, I,hi. v. Canada Producer and lias I 
pine Co. Ltd., H D.L.It. 405, affirmed.1

.1. Salk (Il B—6) P.xsning of title—Performance—Dei.ivehy or nil
FERE NT KIND OF ARTICLE.

An agreement for the sale of an engine with a condition that it 
should Is- of a stipulated type and power is not carried out or |-•: 
formed by the seller merely furnishing an engine of a different t \ pi 
and power.

| .1 labasline Company, Paris, l.ld. v. Canada Producer ami this I 
•nn- Co. Lid., 8 D.L.R. 106, affirmed ; It -f///x \ Pratt. (1011) \< 
3114, at 300, applied.|

4. Sale (8 II A—27)—Implied warranty—Provision against, how <o\
MTRl'ED.

’I he implied warranty that on a sale of personalty the thing '"I : 
shall be reasonaldx lit and proper for the purpose for which it \\> 
designed, cannot Is- evaded h\ the seller inserting a provision in tl> 
e mtruet of sale whose language does not clearly deprive the btiyei : 
the henelit of the implied provision, especially where the inserted clan 
appears on its face to have a distinctly different function.

| \ labasline Company, Paris, l.ld. v. Canada Producer and Has I 
pine Co. l.ld., H D.L.It. 405. allirmed. |

5. Sale (8 MIC 70)—Rescission—Obligation to return subject mai
TEH, HOW LIMITED.

While ordinarily a purchaser of personally who elects to treat tl 
contract as repudiated is IhiuiuI to restore the article which has ■ 
furnished to him in the condition in which it was, yet, where his in 
ability to do this is not the result of anvthing he has done, but i-« du 
to the thing sold breaking down, owing to defects for which the otlu i 
party is responsible, it is suflicient if the purchaser offers and is read 
to return it in the eondition in which it thus was after the break

| A labasline Company, Paris, l.ld. v. Canada Producer ami Has I n 
yine Co. Ltd.. H D.L.R. 405. allirmed. 1

Ai-pkal by the defendant from the judgment of (Mute, .1 

Alabastinr Company, Caris, Ltd. v. Canada Producer aiul (in 
Engine Co. Ltd., 8 D.L.R. 405, in favour of the plaintiff in in
action to recover $5,500 paid by the plaiiitifl* on account of pur 
chase money for an engine bought from the defendant and al 
leged to he useless for the purpose intended, and for dannur 
and for rescission.

The appeal was dismissed.

I. F. Hcllmuth, K.C., and W. A. Boys, K.C., for the defen 
dant. appellant.
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The judgment of the Court was delivered by Mkiœmtii 

C.J.O. :—This is an appeal by the company from
the judgment, dated the 17th December, 1912, which was 
directed to be entered by ('lute, J., after the trial before 
him, sitting without a jury, at Brantford, on the 25th November, 
1912, and the four following days.

The action is brought for the rescission of an agreement 
made between the parties on the 5th May, 1911. by which the 
appellant agreed to furnish to the respondent a 3-cylinder 
19x20 natural gas engine, with extended shaft arranged for 
outboard bearing, and outboard bearing complete, together with 
a pulley of specified dimensions, and a gas regulator, and to 
supply all piping within 10 feet of the engine and foundation 
plans and foundation bolts, the work to be done in accordance 
with the specifications annexed to the agree , which, to
gether with the guarantee and special agreements mentioned in 
the specifications, were part of the agreement, for the
sum of ♦6,000; and the claim of the respondent is for rescis
sion of the agreement, for the payment of $5,500 which had 
been paid on account of the purchase-price, with interest, and 
damages for alleged misstatements and misrepresc by
the appellant, by which the respondent was induced to enter 
into the agreement.

In the statement of claim it is alleged that the engine and 
machinery “did not work properly and were not lit for the 
purpose for which the same were, to the knowledge of the” 
appellant “purchased by the” respondent, and that they were 
not “merchantable or marketable,” and “were of no use or 
value” to the respondent for the purposes for which they were 
required ; that, in the course of the operation of the engine and 
machinery in the n ’s factory in the month of March,
1912, and not long after they had “been attempted to be used 
from time to time” by the respondent, they “exploded and 
collapsed and broke down, became smashed, and for the most 
part destroyed, from the defective and improper construction
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ONT. and bad workmanship and material of the same,” and they “b.
s.c. came and were useless and of no value” to the respondent.
1914 The evidence is conflicting, especially as to the cause of tl

Alabastine engine having broken down in March, 1912, the contention of 
i’AHiH the appellant being that it was due t# the neglect of the respond 

Limited cut’s engineer in charge of it, and the contention of the n
Canada spondent that the break-down was caused by defects in the

Produces engine itself, due to improper workmanship and the use of 
Gas Engine improper materials; and the finding as to this is against the ap 

pellant.
The learned trial Judge also found that there was an implied 

warranty that the engine should be fit for the purpose for 
which it was intended to be used, and that it was not fit and was 
never made fit for that purpose.

According to the specifications, it was provided that tin- 
engine should develope 250 actual brake horse power, and tile 
finding is that it was never capable of continuously carrying 
250 horse power.

There is no finding as to the immediate cause of the break 
down. According to some of the testimony, it was the breaking 
of the crank-shaft, and, according to other testimony, tin- 
weakness of the crank-case and other parts of the engine I 
mention this because, if the break-down had been due to 
defects in the crank-ease and to that only, the contention of 
the appellant that the remedy of the respondent was confined 
to n claim on the 5-year guarantee, which was given after tin- 
existence of cracks in the crank-case was discovered, would 
probably have prevailed.

Although there is no express finding as to the cause of the 
“break-down,” it is manifest from the reasons for judgment 
that the learned trial Judge was of opinion that it was due to 
defective workmanship and the use of improper material in 
various parts of the engine, and not only to the defects in tin 
crank-case.

It is impossible for us to reverse the findings of fact to win h 
I have referred. There was evidence to support them, and we 
cannot say that the conclusions to which the trial Judge came 
are clearly wrong.
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It is reasonably clear, we think, that there was no inch 
acceptance of the engine as precluded the respondent from 
rejecting it if it did not fulfil the requirements of the contract. 
It was being “tried out” from September, when it was set up 
in the respondent*s factory, until the time of the break-down 
in the following March. The evidence, no doubt, shews that 
throughout this period the respondent's manager was hoping, 
and perhaps believing, that the appellant would succeed in 
making such changes in the engine as would put it in a condi
tion to meet the requirements of the contract, but there is 
nothing to shew that the respondent at any time accepted the 
engine as answering those requirements. And. besides this, 
by the terms of the contract, “the title to the machinery or 
material" furnished was to remain in the appellant until the 
purchase-price should be fully paid.

I pon this state of facts, what were the remedies to which 
the respondent, assuming that they were not abridged by the 
terms of the contract, was entitled, and how far, if at all, 
are they abridged by the terms of the contract?

One of the rules deduced from the authorities is that “ where 
the subject-matter of the sale is not in existence, or not ascer
tained. at the time of the contract, an engagement that it shall, 
when existing or ascertained, possess certain qualities, is not a 
mere warranty, but a condition, the performance of which is 
precedent to any obligation upon the vendee under the contract : 
because the existence of those qualities, being part of the descrip
tion of the thing sold, becomes essential to its identity, and the 
vendee cannot be obliged to receive and pay for a thing differ
ent from that for which he contracted Benjamin on Sale. 
Ird Am. cd., para. H95, quoting from the Leading Cases, vol. 

2, p. 27.
In the recent case of Wallis Son <(• Wells v. Pvatt iV Iluyats, 

119101 2 K.B 1002. [1911J A C. 294, the difference between a 
condition and a warranty was considered, and the rule referred 
to by Mr. Benjamin was stated, in somewhat different language, 
by the Lord Chancellor ( [ 1911J A.C. at p. 395.) He there 
says : “ If a man agrees to sell something of a particular descrip-
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lion. In* cannot require the buyer to take something which is 
a different description, and a sale of goods by descript im 
implies a condition that the goods shall correspond to it. Bu 
if a thing of a different description is accepted in the belie 
that it is according to the contract, then the buyer canin, 
return it after having accepted it ; but lie may treat the bn - 
of the condition as if it was a breach of warranty, that is • . 
say. lie may have the remedies applicable to a breach of va 
ranty.”

In giving his reasons for judgment in the Court of App- a 
Fletcher Moulton. L.J.. whose dissenting judgment was adopt- -i 
by the Lords, said ( 119101 2 K.lt. at pp. 1012-13) : “Hut fn- 
a very early period of our law it has been recognised that" tl 
obligations of a contract “are not all of equal importait- 
There are some which go so directly to the substance of tl 
contract, or. in other words, are so essential to its very natur. 
that their non-performance may be fairly considered by tit 
other party as a substantial failure to perform tin* contract 
all. On the other hand there are other obligations which, thou 
they must be performed, are not so vital that a failure t-» 
perform them goes to the substance of the contract. Both class- > 
are equally obligations under the contract, and a breach • 
any one of them entitles the other party to damages. Hu! u 
the case of the former class he has the alternative of treating 
the contract as being completely broken by the non-pcrforiu 
ance, and (if he takes the proper t he can refuse
perform any of the obligations resting upon himself and 
the other party for a total failure to perform the contr.i ' 
Although the decisions are fairly consistent in recognising t > 
distinction between the two classes of obligations under a < 
tract, there has not been a similar consistency in the nomen- 
ture applied to them. I do not. however, propose to discuss tin 
matter, because later usage has consecrated the term ‘condition 
to describe an obligation of the former class and ‘ warrant \ 
to describe an obligation of the latter class. I do not think tin* 
choice of terms is happy, especially so far as regards the \u-r-l 
'condition,* for it is a word which is used in many other - n- 
nections and has considerable variety of meaning. But its us-

5
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with regard to the obligations under a contract is well known 
and recognised, and no confusion need arise if proper regard be 
had to the context. . . . Hut in the ease of a breach of a
condition" the other contracting party “has the option of an 
other and higher remedy, namely, that of treating the con
tract as repudiated."

The Lord Justice then referred to see. 11. sub-see. 1 e>.
of the Sale of Goods Act. and said that two eases are there
“given in which he will be deemed as a matter of law to have a ah Enoi *
elected to content himself with his right to damage's. The j r^TK|,
two vases named are, the ease where the buyer has accepted the

, Mwniirh
goods or part thereof, and the case where the contract is tor 
specific goods, the property in which has passed to the buyer."

In that ease the contract was for the sale of seed of common 
English sainfoin, and the contract provided that the sellers 
gave no warranty. The sellers had delivered seed of giant 
sainfoin, which is a different article, of inferior value, and tin- 
view of the Lord Justice was (p. 1014) : “Inasmuch as by tin- 
law the obligation to deliver the kind of goods stipulated for 
in a contract of sale is an obligation which has the status of 
a condition, this breach gave to the purchasers the choice of tin- 
two remedies, either of rejecting the goods and treating tin- 
contract as repudiated or suing for damages for delivery of the 
inferior article." But. as the purchasers had resold the goods in 
ignorance of tin- breach, they had prevented themselves from 
exercising the higher right, and must be content with suing for 
«lamages for breach of the contract.

What then is the application of the law to the facts of this 
cas -7 The engine «lid not possess the qualities which the appel
lant agreed that it shoubl possess. It was neither of 250 horse 
power nor was it reasonably fit for the purposes for which it 
was required, and the respondent was, therefore, not ‘ 1 to
receive or pay for it. As I have said, tin- property in it did not 
pass to the respondent, ami there was no such acceptance of 
the engine by the respondent as to exclude the right to treat 
the contract as repmliated. It is. 1 think, the proper conclusion 
on the evidence that the “trying out" of the engine was, as 
umlcrstood by both parties, to be for the purpose of discovering

M9

ONT

8. (’.

11*14
VLAHASTINK

Pbodvchb

7



Dominion Law Report*. |17 DLR820

ONT.

s.r.
11114

.MAHASTINK

Produce*

Limited.

whether or not it answered the conditions of the contract. . 
what was done hv tin* respondent in “trying out” the eiigit 
cannot he treated as an acceptance of it. or as evidence l1 
it had hevn accepted by the respondent.

There remains to be considered the question whether tli 
is any provision of the contract which has the effect of abriduii 
what otherwise would have been the rights of the respondent.

The contract contains a provision in these words: “It • 
expressly agreed that there are no promises, agreement* 
undertakings outside of this contract with reference to • 
subject-matter; that no agent or salesman has any authoi 
to obligate this company by any terms. « ions or cm 
tions not herein expressed.”

This provision, it was contended, had the effect of excludu 
the condition that the engine should be reasonably fit for 
purposes for which it was required, but tin- argument was i 
pressed to the extent of contending that it excluded the . 
dition that the engine should be of 250 horse power.

As was said by the Lord Chancellor in Wallis Son <1- Will 
Pratt tP llaynct, (19111 A.C. at p. 396: “There is no doubt n v 
when you are dealing in a commodity the inspection of wli 
does not enable you to distinguish its exact nature, there 
risks both on the buyer and on the seller if they think fit 
sell by description. But if it is desired by a seller to throw n 
risk of any honest mistake on to the buyer, then he must u> 
apt language, ainl I should have thought the clearer he h ' 
to make the language the better.”

It is, I think, quite clear that the provision with which I 
am dealing does not exclude the condition that the engin- 
should he a gas engine of the 3-cylinder type and of 250 hoi»- 
power. What the respondent contracted to furnish was 1 
engine of that type and power, and the furnishing of an engn 
of a different type or power would be no more a performa i 
of the contract than was the delivery of giant sainfoin wi 
the contract was to deliver common English sainfoin.

If. as has been found, the engine was to be suited for t! 
purpose of the respondent’s business—what the 8

5
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delivered is not such <111 engine, and the respondent was not 
hound to accept or pay tor it.

The language of the provision is more appropriate to ex
press promises, agreements, or understandings, than to an agree
ment or condition which the law implies from a given state of 
circumstances; and, if the appellant intended that such an 
agreement or condition should he included, clearer language 
should have been used to express that intention.

The other provision of the contract on which the 
lant relies—that as to the appellant not being liable for damages 
on account of defects of design, material, or workmanship, other 
than to furnish without charge repairs or new parts “as men
tioned in the preceding paragraph”—does not help the 
lant.

The provision of the preceding paragraph referred to is that 
“it is understood that the machinery is to be free from latent 
defect in material and workmanship, and should any part of 
it be found within one year from the date of shipment to have 
been defective at the time furnished, the company will repair said 
part f.o.b. the company’s works, or will furnish without charge, 
f.o.h. the company’s works, a similar part to replace, provided 
the original part is returned to the company’s works, freight 
prepaid, and the company's inspector establishes the claim.”

These provisions, in my opinion, have no application where 
there has been no acceptance of the machinery by the buyer, at 
all events if the property in it has not passed to him. hut were 
intended to protect the appellant from claims for damages where 
the machinery has been accepted, and defects of the character 
mentioned are afterwards discovered. The language used is 
more consistent with that being tin* purpose of the provisions 
than with the intention being that they were to be applicable 
where the purchaser had still the right to reject. Under ordin
ary circumstances, a purchaser who elects to treat a contract 
as repudiated is bound to restore the article which has been 
furnished to him. In the case at har. the respondent is not in 
a position to return the engine in the condition in which it was 
when set up. But his inability to do so is not the result of any
thing he has done, hut is due to the engine having broken down
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owing to defects for which the appellant is responsible. ami 
the offer and readiness to return it in the condition in whirl 
it was after the break-down were sufficient to entitle the respon-i 
• nt to claim the relief which is sought.

The judgment may also, 1 think, he supported upon tin- pr< 
vision of the contract that “the plant shall not be rejected I" 
any cause except for failure to meet the duty guaranteed, 
which implies the right to reject in the excepted case.

Although not necessary for the disposition of the ease, in tie 
view 1 have taken, to say anything as to the other findings ■ - 
the trial Judge, it is proper that I should give expression to m 
view as to them.

I am unable to agree with some of them. The finding that 
the was guilty of fraud and fraudulent concealment
is not, I think, warranted by the evidence. The crack in tie 
crank-case was visible to any one who examined it, as it was ti
the respondent's manager when he saw it in Barrie. There wa> 
no concealment of the crack, and there is nothing in the evideie 
to warrant the conclusion that Greaves, the appellant’s man 
ager, did not believe what it was testified he said as to tli 
crack not being of any consequence. The conduct of the appel 
hint in giving the five years’ guarantee also indicates that tin i 
was a desire on its part to act fairly. Nor was the fact that 
one of the cylinders had been plugged sufficient to warrant 
finding of fraud. The plugged cylinder ought not to have b« 
put into the engine, but putting it there does not necessanl 
indicate fraud.

It is also to be observed that when the crack in the eiign • 
developed, owing perhaps to the plugging, the defective cyliml- 
was replaced by a new one, ami all ground for complaint on tli 
score was then at an end.

I am also unable to agree that it was the duty of the app 
hint to have told the respondent that as large an engine as tl 
respondent desired to purchase had not before then been mam 
factured by the appellant, or with the conclusion that the failli 
to communicate that information was in any sense frau 
lent.

^044
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1 am of opinion that the trial Judge was right in giving 
judgment for the respondent for the amount which had been 
paid on account of the purchase-price, with interest, and for 
damages for breach of the contract to furnish the engine ; and 
that there is no reason to complain of the amount at which 
damages have been assessed ; and it follows that the appeal 
should be dismissed with costs.

_____  Amu al dismissed.

STACEY LUMBER CO. v CAZIER.
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1. iiakxiniimevi i # II—33)—Km:it ok service—Debtor's rights an» s‘ ( •
I.IAHIMTIKS. HOW l.l MITK.lt.

I In* effect ol tlie service of n gurilishee oiimtlloim i-. merely to stop 
or hind tin- di-ht. tint I is. to ihc vent the per non who owes it. or the 
defendant, from dealing with it in any way so as to prejudice the 
rights of the attaching creditor, hnt siihject to these rights Is-ing 
secure the defendant max deal with tile debt as lie chooses.

2. Kxeci tion if I—511—Against wiiat—How mmitkii—When ratahi.y
accost ion kii.

The Alltel ta Creditors Relief Act does not pretend to give a creditor 
who issues a /» fa any right to levy, or t.i direct the sheriff to levy, 
for any more than his claim, hot merci) provides that when the 
amount is levied the sherill max retain it so as to give other credi
tors a right to share, that is. the levy is to Is- for the hem-til of the 
creditors under certain s|a-cilied conditions.

3. Kxeci tion i f I—3i—Right to—Against wiiat—When excessive.
When a sherill levies good* under a writ of execution against a 

debtor lie is not prima facie entitled to seize more than enough to 
satisfy the writ, and ail) exception to this rule is rather apparent than 
real. r.0„ where there is hut a single chattel greatly exceeding the 
execution debt, in which case the excess seizure is by necessity merely.

Appeal from the judgment of His Honour .1 udge Jackson, statement 
involving garnishment and execution rights as against the 
debtor.

The appeal was allowed.
(-. F. I’. Conybcart, K.C., for plaintiff (appellant).
Nobody contra.

The judgment of the Court was delivered by

Sti aut, J. :—This is an appeal by the Stacey Lumber Co., 
Limited, from a judgment of Mis Honour Judge Jackson.

A firm of Marquardt & Cal wait were contractors doing work 
for the City of Lethbridge. On November 4. 1912, A. Cazier 
issued and served on the city a garnishee summons claiming
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were his debtors. The learned District Judge held that at th. 
date of this service there was a debt due by the city to the firm

i.l-MIIH
of Marquardt & Calwait and that service of the garnishee sum 
mons effectively bound it. On November 18. 1912. Marquardt
& Calwait assigned to the Stacey Lumber Co., Ltd., an assign 
ment which the learned Judge held to be a good and valid as
signaient, a sum of $2.Jiff out of the moneys due them from tin 
city.

The claim of A. Cazier was for $0(10, but lie subsequentl\ 
obtained judgment only for $450 and costs.

There appears to have been h sum of $3,821.08 in the hands 
of the city due to Marquardt & Calwait. On December 24th. 
1912, the Iliek-Sehl Hardware Co. issued a garnishee summons 
and served the same on the city, claiming that Marquardt & 
Calwait owed them $684.39. There were other persons also 
seeking to secure some of the money, but the exact nature of 
their claims is not here material.

The city interpleaded, and tin- learned Judge held that, h\ 
the Cazier garnishee summons the whole debt was bound, that 
the city were hound to pay the whole amount into the sheriff ' 
hands under the Creditors Relief Act. and that the Stacey Linn 
her Co.’s assignment, although a good and valid one. could not 
stand in the way of the creditors receiving the benefit of tin 
Creditors Relief Act.

From this judgment the Stacey Lumber Co. ' and
although properly notified, none of the other parties appeared 
on the hearing of the appeal. Sec. 38."» of the Judicature Ordin
ance reads :—

SiTvicc of «iirli *iinmiou* oil tin* gimituliw *lnill liiml hiiv «Mit «lu.- 
m-miiiig «lue from the ym iii-lu-i- to (lit- ili-fi-mhuit or (lie jinlyiu- 
«lebtor.

It is clear from Yates v. Terry, 119921 1 K.B. *>27. 71 I. J. 
K.lt. 282. and Chatterton v. Watney, 17 Cli.D. 259, 50 L.J < 
535. that the effect of the service of a garnishee summons is mer. 
!y to stop or bind the debt, that is. to prevent the person w 1 
owes it. or the defendant, from dealing with it in any way so 
to prejudice the rights of tin* attaching creditor, but that. subj.

5
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to those rights living swim*, thv defendant may deal with the 
debt as In* chooses. The service does not affect the property in 
the fund except to that extent.

It is also clear from the cases above cited that, aside from 
the Creditors Relief Act. a good and valid assignment interven
ing between a first and a second garnishee summons takes prior
ity over the second garnishee summons.

The only ground upon which the learned Judge below acted, 
was based upon the provisions of the Creditors Relief Act. Sec. 
4 of that Act says:

A creditor v 
nf all creditor-»

lio attache» a délit »liall lie deemed to do so for the benefit 
nf hi» debtor M» well as for himself.

to the alter ill of the district in

S. C.
1014

And see. (2) says :—
Payment of »ueli debt shall In* made 

which the garnishee resides.

This last sub-section is. in one respect at least, inconsistent 
with the contents of the garnishee summons authorized by see. 
•W4 of the Judicature Ordinance which provides that the gar- 

e summons may lie in form C in the schedule or to the 
effect of that form. This form directs the garnishee "to shew 
cause why he should not pay into Court | not to the sheriff) tin- 
said debt to Hit extent of the plaintiff*s claim ami costs." I am 
not aware that this form has been amended. The learned Judge 
must. I think, lie under some misapprehension here, because he 
states in his judgment that the garnishee summons added, “to 
lie dealt with in accordance with the provisions of the Credi
tors Relief Act. 15410. I cannot find those words in the copy 
of the Cazier summons given in the appeal hook, nor do I think 
they are authorized, if inserted by any official because they cer
tainly are not “to the effect of Form “C." They clearly add 
something very specific to that form, lit any ease they do not. 
in fact appear in the summons and therefore nothing can lie 
rested upon them.

It seems to me that there must be among practitioners some 
misapprehension as to the spirit and of the Creditors
Relief Act insofar as it relates to attachment proceedings.

When a sheriff* levies goods under a writ of execution against

8
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ALTA. a debtor, lie is never supposed to seize more than enough to
S. C. 
1914

satisfy the writ. That is all a writ of execution directs him to 
do. If the judgment debt and costs amount to $500 I am not
aware of any authority, either under the Creditors Relief Act 
or otherwise in the sheriff, to realize $600, that is. $100 more 
than is called for by the writ, or writs directed to him and to 
keep it in waiting for the appearance within a month of other
execution creditors. Surely, if the writs in his hand already 
are satisfied, the debtor is entitled to demand from the sheriff 
the balance in his hands. Indeed, a sheriff is liable in trover if 
he sells more goods than are necessary to satisfy the execution 
in his hands (Mather, Sheriff Law, 2nd ed., 106).

Now, by the Creditors Relief Act, an attempt has apparently 
been made to assimilate the results of an attachment of a debt 
to those of a levy under execution. Where goods are seized un
der execution, the property remains in the execution debtor 
until they are sold. They are in the meantime merely held as 
security. Such also is the effect of the service of a garnishee 
summons under the decision in Yates v. Terry, 119021 1 K.B 
527. The debt attached is. bound as security for the claims of 
the plaintiff and costs, but subject to that it remains the pro
perty of the defendant or debtor. Is there anything in sec. 4 
of the Creditors Relief Ordinance which changes this law.’ In 
so far as the first sub-section is concerned, I cannot see that 
there is. That section says nothing about the legal effect of tIn- 
service of the garnishee summons. It does not purport to alter 
the terms of Rule 385. It merely says that what is done shall 
be not merely for the benefit of the plaintiff, but of all the credi
tors as well. That means, as it seems to me, that the exclusiw 
right of the plaintiff to retain for himself the money he has 
realized, <>., his own debt, because he has no right to anything 
more, is done a way with and he is to share it up with other 
creditors. But just as the Creditors Relief Act does not pr« 
tend to give a creditor who issues a fieri facias any right to lev.x 
or to direct the sheriff to levy, for any more than his claim, but 
merely says that when the amount is levied the sheriff must re
tain it so as to give other creditors a right to share, that is tin-
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levy is to be for the bein'fit of all the creditors; and if no mon 
is ever levied under following executions then all must slum 
pro rata with the creditor under whose writ the levy has been 
made, if coining in within a certain time : so. under the first sub
section of sec. 4. I am unable to see that anything more was in
tended than that the sum which the attaching creditor realized 
under his attachment should be shared, like the money realized 
under an execution, with all other creditors who ( with
the conditions. I am unable to see anything in the section which 
reveals an intention in the Legislature to put it in the power of 
an creditor to tie up an unnecessarily large fund of
money, to withdraw it absolutely from all control of the person 
entitled to it and owning it merely for tin* benefit of contiinp nt 
creditors. Certainly there is no corresponding power in an 
execution creditor to seize a larger quantity of chattels than is 
necessary and have them sold so that a fund to satisfy contin
gent creditors may be created.

Of course, a more perfect analogy would he the case where 
the execution debtor owned only a single chattel worth a good 
deal more than the debt. If that is the only chattel discoverable 
in his bailiwick the sheriff, no doubt, has a right to seize it and 
sell it because it cannot be broken up or divided, but clearly all 
that he really “levies” under the execution is the judgment 
debt and costs. The balance is not money “levied” under exe
cution, but is merely necessarily in his hands as a consequence 
of the unavoidable facts of the case, and belongs clearly to the 
debtor to whom he must return it.

I can see nothing in the first sub-sec. of sec. 4 which means 
that the service of the summons deprives the debtor of all in
terest in the debt, so that he cannot dispose of it in any way 
even subject to the plaintiff’s claim. There may never be any 
other creditors entitled to anything. To whom does the balance 
belong in the meantime if not to the debtor ? The ownership 
cannot be in a state of suspension pending the contingent ap
pearance of other creditors. And if lie has an ownership in it 
then lie has a right to dispose of it as Marquardt & Calwait here 
did to the Stacey Lumber Co.

ALTA
s~â
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ALTA. | think this would lie true even if the effect of sub-see. 2 of
s.c see. 4 were held to be that the garnishee must pay the whole
11114 debt or fund into the sheriff’s hands. Even when there it must

sim hv belong to some one. Certainly it would not belong to the sherilf
I'1 (N|| ' To whom then would it belong ! It will be said, “to all tin

creditors." But to what creditors? Surely only those who com
___ ply with the terms of the Act and that class has not yet. in this

k|u‘'' particular case, been created. For all that was known when

the Cazier garnishee summons was served there might never 
have been any other creditor. Surely it was not the intention 
of the Legislature to withdraw a man’s property absolutely from 
his control upon the mere contingency that some creditors 
might appear. The case might be different if there were al 
ready executions in the sheriff’s hands though it is not strict I \ 
necessary here to consider that case because there do not appear 
to have been any such. But I may point out that these provi 
sions of the Creditors Relief Act ought to be read along with 
ami in harmony with other legislation already existing on tie 
subject assuming that to be possible. The Judicature Ordin 
mice still prescribes the form of a garnishee summons, and that 
form, at any rate when this case arose, still directed the gar 
nishee to state why he should not pay into Court, not the wliol- 
debt. but the debt "to the extent of the plaintiff's claim and 
casts." By the process served lawfully upon him this is all tin 
garnishee is required to do. He need only pay the debt into 
Court to a limited extent. Then does sub-sec. 2 of see. 4 do any 
thing more than alter the place at which or the person to whom 
the payment is to be made? There is nothing in the section say 
ing directly that the “whole debt" must be paid. There is noth 
ing to indicate that the Legislature was thinking of the question 
of amount. It is the destination of the payment that is heinv 
dealt with. For these reasons 1 have very grave doubt whether 
any change has been made at all in the duty of the garnishee 

except with regard to the destination of his payment.

But in any case no payment into Court seems to have been 
made here. And even if it had all been paid in, certainly, at 
least, where there are no previous executions, creditors with
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executions already in the sheriff’s *<. I cannot see that there 
is anything to deprive the original debtor of his right of pro 
perty in, and of disposition over the balance of the debt over 
and above the garnishing creditor's claim.

For these reasons I think this appeal should he with
costs, and that the order below should be varied and a judg
ment entered declaring the appellants entitled to lie paid the 
sum of $2.390 and their costs of appeal and below, out of the 
money in the hands of tin* City of Lethbridge after satisfaction 
of tin- claim of A. Cazier for his judgment and casts.

Appial allowed.

Annotation Exemptions § II A 5) Whit property is exempt.

Supplement:il to the Annotation on Exemptions in the different pro
vinces published with Hurt v. Rye, lti D.L.R. 1. the following summary of 
the ci nof the Province of Quebec so far as prescribed by Articles
588, 5<Hl and ftl of the Code of Civil Procedure will he convenient for refer-

QIEBEC.
Exemptions from Seize he.

Art. 598. The debtor may select and withdraw from seizure:
1. Tin* bed, bedding and bedsteads in use by him and his family;
2. The ordinary and necessary wearing apparel of himself and his

3. Two stoves and their pipes, one pot-hook and its accessories, one 
pair of andirons, one pair of tongs ami one shovel;

4. All the cooking utensils, knives, forks, spoons and crockery in use by 
the family, two tables, two cupboards or dressers, one lamp, one mirror, 
one washing-stand with its toilet accessories, two trunks or valises, the 
carpets or matting covering the floors, one clock, one sofa and twelve chairs, 
provided that the total value of such effects does not exceed the sum of 
fifty dollars;

5. All spinning wheels and weaving looms intended for domestic use, 
one axe, one saw, one gun, six traps, such fishing nets, lines and seines as 
are in common use, one tub, one washing machine, one wringer, one sewing 
machine, two pails, three flat-irons, one blacking brush, one scrubbing 
brush, one broom;

6. Fifty volumes of books, and all drawings and paintings executed by 
the debtor or the members of his family, lor their use;

7. Fuel and food sufficient for the debtor and his family for three months,
8. One span of plough-horses or a yoke of oxen; one horse, one summer 

vehicle and one winter vehicle, and the harness used by a carter or driver 
for earning his livelihood; one cow, two pigs, four sheep, the wool from such
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sheep, the doth mamiiactured from suvli wool, and the hay and other fodd* 
intended for feeding the said animals; and moreover, the following agrini 
tural tools and implements; one plough, one harrow, one working sleiid 
one tumbril, one hay-eart with its wheels, and all harness necessary an 
intended lor farming purposes;

i<. Books relating to the profession, art or trade of the debtor, to tl, 
value of two hundred dollars;

10. Tools and implements or other chattels ordinarily used in his pi 
fession, art or trade to the value of two hundred dollars;

11. Bees to the extent of fifteen hives;
12. The things mentioned in Articles 1743 to 171s of the Revised Statut* 

and their amendments.
Nevertheless, the things and effects mentioned in paragraphs 4, 5, << 

7, X, 9 and 10, are not exempt from seizure and sale when the suit is to recov* 
the price ot their purchase, or when they have been given in pawn.

Art. 599. The following are exempt from seizure:—
1. Consecrated vessels and things used for religious worship;
2. Family portraits;
3. Immoveables declared by a donor or testator, or by law, to be ex 

ernpt from seizure; and sums of money or objects given or bequeathed upon 
the condition of their being exempt from seizure;

4. Alimentary allowances granted by a court, ami sums of money i.r 

pensions given as alimony, even though the donor or testator has not ex 
pressly declared them to be exempt from seizure. They may, howevci 
be seized for alimentary debts;

5. All vessels, boats, and other fishing craft, tackle. n;»ts, seines, lines 
or other fishing apparatus, and provisions belonging to any fisherman ami 
necessary lor his subsistence and that of his family or for his fishing opera 
lions. Such effects may, however, be seized and sold for their purchase 
price, but not between the first day of May and the first day of Novembci

6. Bay and pensions of persons belonging to the Army or to the Navx
7. Contingent emoluments ami fees due to ecclesiastics and minister' 

of worship by reason of their current services and the income of their cleric.-i 
endowment;

X. The salary of professors, tutors and school-teachers;
9. Salaries of public officers; with the exception of those of publi 

officers and employees of the Prc ince, whether permanent or not. which 
are seizahle for:

(a) One-fifth of every monthly salary not exceeding one thousand do! 
lars per annum;

lb) One-fourth of every monthly salary exceeding one thousand dollai 
but not exceeding two thousand dollars per annum; and

(c) One-third of every monthly salary exceeding two thousand dollars 
per annum;

10. Salaries of city or town clerks in incorporated cities or towm 
except as to the proportions mentioned in Paragraph 9;

11. All other salaries and wages, at whatever time and in whatev* 
manner payable, for

(a) Four-fifths, when they do not exceed three dollars per day;
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b) Three-quarters, when they exceed three dollars but do not exceed Annotation 
six dollars per day; and “““*

(c) Two-thirds when they exceed six dollars per day. '0n*
12. Books of account, titles of debt and other papers in the possession jnll

of the debtor, except as mentioned in Article 041.
Art. 041. Debentures, promissory notes, whether negotiable or not 

shares in corporations and other instruments payable to order or to bearer, 
bank notes included, may he seized like all other moveable effects belonging 
to the debtor.

THOMPSON v. THOMPSON ONT
(Inhliio Sii/hi i"< ('mil l, t'nlroiibriilili'. A .//. I iii/lixl lit. I1H4. $ f1

Injunction (§ 111 138)—Affidavit for—Will—Action to 1011
set asidi—Restraining ixicutors from (haling wit-h estate.] —

Motion by the plaintiffs to continue an injunction granted ex 
parte by Britton. .1., restraining the defendants from dealing 
with the estate of Thomas Thompson or taking proceedings 
under the letters probate. The learned Chief Justice said that 
the material filed on behalf of the plaintiffs disclosed a very 
weak ease. With the exception of a statement on hearsay alleged 
to have been made by a Minister of the Gospel, who did not him
self make an affidavit, the only real material was what was con
tained in the affidavit of a medical practitioner, who said that he 
visited the testator on the 22nd May last —the will having been 
made on the 20th May. The doctor says: “I verily believe that 
the said Thomas Thompson was not capable of making a will 
on the said 22nd day of May.” He did not swear that, in his 
opinion, the testator was not capable of making a will on the 
20th. In other words, the Court was asked to draw an inference 
which tin- " evidently did not venture to draw. It was
sworn in the affidavits filed by the defendants that the doctor 
visited the testator on the 19th; and it seemed strange that this 
fact was not mentioned in the doctor's affidavit. It looked as 
though these omissions were designedly made; but the affidavits 
were drawn in a very slovenly fashion. For example, the plain
tiff Alice Thompson was made to swear in her affidavit that “I 
am one of the above-named defendants.” Motion adjourned 
until the trial, the injunction not being continued in the mean
time. Costs of this motion to be costs in the cause to the de
fendants in any event, unless the Judge at the trial should other
wise order. W. J. McLarty, for the plaintiffs. John King. K.C.. 
for the defendants.

Motion adjourned until the frial, without 
injunetion mcantime.
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MEMORANDUM DECISIONS.
Memoranda of less important Cases disposed of in superior and appellate ( H 

without written opinions or upon short memorandum decisions and of 
selected Cases decided by local or district Judges,

Masters and Referees.

ONT. PRIER v. PRIER

]{Ij4 Ontario Supreme CourI. Fateonbritlge. C.J.K.H. .\ioiunt 10. MM.

Specific performance i § I E—30>- (’ouveijanct of farm /<</ 
parents to son — Bond for maintenaan -- ('onsidt ration. 
Action originally brought by the father and mother of Jolm 
Prier to enforce bonds given by him for their support and main
tenance, the defendant being the executor and devisee of John 
Prier, to whom the original plaintiffs had conveyed their farm, u 
consideration of the bonds, etc. The action was continued by the 
executor of the father, and an alternative claim to set aside tin 
conveyance of the farm was made. The learned Chief Justin 
said that tin- old people were both dead; and, on the great pre
ponderance of testimony, they had nothing to complain of in 
their lifetime—e g., many witnesses deposed to offers made t<* 
them to build a house, as contemplated by the bonds. This w.n 
no case of failure of consideration. The contract was exeunt- 
on both sides. Action dismissed—under all the circumstances, 
without costs. J. S. Fraser, K.C.. for the plaintiff. F. F. Par
dee, K.V.. for the defendant.

Action dismiss< d

McKinney v McLaughlin.

1hitario Superior Court. Fatconbr'nhjr. C.J.K.It. t in/intl il. I!l 14.

Pleading (§ 111 13—310)—Failure to plead ton—Statute' 
of defence—Action for possession of motor car.|—Motion b\ 
the plaintiff for judgment on the pleadings in an ar- 
tion to recover possession of a motor car and damages for 
detention. The defendants asserted a lien upon the car 
The learned Chief Justice said that it was quite clear 
that the statement of defence did not disclose a defence to tit 
cause of action alleged in the statement of claim. The lien shoul i



17 D.L.R. | MI :MORANDVM DELUSIONS.

be specially pleaded, and particulars of tin* debt in respect of ONT.
which tin* lien was claimed should he given : Bullen & Leake on |{,]4
Pleading, (ith ed. ' 1905), p. 866 et seq. : Ilalslniry’s Laws of Kng- 
land, vol. 27. p. 911 ; Ilallùhui v. White (1H64). 2d VA R.
Somers v. Ilritish Empire Shipping Co. (1860). 8 II.L.C. 338;
Monarch Life Assurant'< Co. x. Mackenzie (1913), 15 D.L.R. 695.
2") O.W.R. 743(P.C.) The plaintiff was, therefore, entitled to 
judgment, with costs, and with a reference as to damages. The 
defendant should be allowed to amend on payment of easts. W.
Laidlaw, K.C.. for the plaintiff. L. F. Heyd, K.C.. for the de
fendants.

Leave to <J< f< ml ant to anu ml.

Re NATIONAL AUTOMOBILE WOODWORKING CO. Ltd.

(hilario Ruprcnic ('mil l. I'mIfiwbriihir. V.J.K.H. l iifinst in. ini 1.

Corporations and companies 1 ^ VÎT D MM))—Winding-up 
—Order under Dominion statut< Consent of creditor or share
holder-—Section 12 of Winding-up Act.]—Motion by the as
signee of the company for an order for the winding-up 
of the company under the Dominion statute. The learned 
Chief Justice said that, upon filing the written consent 
of a creditor or shareholder to the amount required by see. 12 of 
the Winding-up Act, the usual order should go; Frederick Cur- 
zon Clarkson to lx* provisional liquidator ; reference to the Mas
ter in Chambers to appoint a permanent liquidator and exer
cise the other usual powers. J. F. Boland, for the applicant. 
Grayson Smith, for A. J. IT. Eekhnrdt.

Motion granted.

Re KIRK.

Ontario Suprnnr ('ourt, Hetty, •/. May 14, 1014.

Appeal (§ IT -35)—Jurisdiction—Appeal from Surrogate 
Court—Eight of appeal by administrators—Amount—Surrogate 
Courts Act, R.S.O. 1914. eh. 62. sec. 69, sub-sie. 6.]—Appeal 
by the administrators of the estate of Charles Thomas Kirk, 
deceased, from an order of the acting Judge of the Sur
rogate Court of the United Counties of Northumberland 
and Durham allowing against the estate the claim of Charles J. 
Good fellow and Martha M. Goodfellow at $194, the amount 
claimed being $247.50.

53—17 D.L.R.
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IV. F. Kerr, for tin* claimants, objected that no appeal la\
F. M. Field, K.C., for the appellants.

Kelly, J. :—The administrators, in pursuance of 1 Geo. \ 
eh. 18. sec. 3 (Surrogate Courts Act, R.S.O. 1014 eh. 62. sc< 
60), served notice disputing the claim except in respect of tin 
sum of $2. and the proceedings to determine the validity of tie 
claim taken under that section.

On the argument, counsel for the claimants took the pr< 
liminary objection that no appeal lies, contending that unde; 
sub-sec. 6 of see. 60 (above), what is here to be considered I 
the amount in upon the appeal, and, that amount mu
exceeding $200, there is not the right to appeal.

The position taken by the appellants is, that sub-sec. 6 gi\ - - 
a right to appeal even in eases where the amount involved in tli 
appeal does not exceed $200, if the amount of the original claim 
exceeded that sum.

The question involved in this appeal is, whether the appel 
lants are liable for payment of $104. Should they succeed, tie 
would be relieved from payment of that sum; should they fail 
they would remain liable for it; so that what is in dispute, or 
as the statute puts it. what is contested (in the appeal), is tie 
liability to pay $104.

In Lambert v. Clarke, 7 O.L.R. 130, the right to appeal 
under see. 154 of the Division Courts Act. R.S.O. 1807 eh. Hu 
where the sum in dispute in appeal did not exceed $100, was 
discussed and dealt with ; the line of reasoning there adopt. I 
can be applied here. But. apart altogether from that authority 
and that reasoning. I am of opinion that, upon the true constru< 
tion of sub-sec. 6, an appeal does not lie in this case: and til- 
appeal should be dismissed with costs.

Appeal dismiss'd.

BALDWIN v. CANADA FOUNDRY CO.

Ontario Supreme four I |Appellate Division). Map LI. 1014.

Sale (§ II—25)—Warranty—Sale and installation of math 
inert)—Fuel consumption—Breach—Delay—Limitation of liahil 
it y—Damages.]—Appeal by the defendants from the judgne > t 
of Lennox, J.. 6 O.W.X. 152. declaring the plaintiff entitled t 
damages and directing a reference.

J. A. Paterson, K.C., for the appellants.
McGregor Young, K.C., for the plaintiff, the m

C+D
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The Court dismissed the appeal with costs thereof to the 
plaintiff upon the final taxation.

Appeal dismissed.

ONT

1014

HEIMBACH v. GRAVEL

Ontario Supreme Court (Appellate llirixion), Unlock. C.J.Hx.. Riddell. 
Sutherland, and l.eileli, ./•/. Map 12. 1014.

Fraud and deceit i § I A—1 )—Misrepresentation — Sale of 
land—Action for deceit—Evidence—Findings of fact of trial 
Judge—Damages.\—Appeal hy the defendants from the judg
ment of Kelly, J.. 5 O.W.N. 859.

E. E. A. Du Vi met. K.C.. for the appellants.
It. McKay, K.C.. and A. II. Mcllridi, for the plaintiff, the 

respondent.

The Court dismissed the appeal with costs.

A ppeal d ism issed.

BENNETT v STODGELL.

Ontario Supreme Court | Appellate llirixion I. Meredith. C.J.O.. Maelaren. 
Magee, and Hod (jinx. JJ.A. Map 12. 1014.

Vendor and purchaser (§ III—35)—Ratify sale—Option in 
lease—Acceptance. |—Appeal by the plaintiff from the judgment 
of Middleton, J.. 6 O.W.N. 163. dismissing the action.

.1/. K. Cowan, K.C., and ,/. IV. Pickup, for the appellant.
E. D. Armour. K.C., for the defendants, the respondents.

The Court granted a new trial, on terms, with leave to 
amend and add parties. The costs of the last trial and of this 
appeal to be costs to the respondents in any event, unless the 
trial Judge should otherwise order.

New trial granted.

SANDWICH SOUTH v. MAIDSTONE.

Ontario Supreme Court (Appellate llirixion). Mulork. t'.J.Rx.. Clute. 
Sutherland, and l.eiteh, ./•/. June 15, 1014.

Municipal corporations (§ II (J—235)—Drainage—/nsuffi- 
ciency of drain—Report of engineer—Assessment against ail-
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ONT.

1014

joininq townships—“Surface water”- Municipal Drainaqt Art. 
It.8.0. 1014. eh. 198. sec. 3. subset . 6.]—Appeal by the plaintiIV 
and cross-appeal by the defendants from a judgment of tin 
Drainage Referee.

J. O. Kerr, for the plaintiffs.
J. II. Rod cl, for the defendants.

The judgment of the Court was delivered by Mulock, < ' d 
Ex :—This is an appeal from the decision of the Drainag- 
Referee, and we are asked to set aside the report and assessment 
of James S. Laird, engineer of the township of Maidstone, in 
respect of a proposed improvement of the west town line and 
Mooney Creek drain.

The townships of Maidstone and Sandwich South adjoin each 
other, and originally portions thereof, which may be referred to 
as the drainage area, were a swampy swale. Southerly, easterly, 
and westerly of this area were higher lands, from which sur
face water flowed in a northerly direction towards this swamp> 
swale, thereby contributing to its swampy character, the water 
partly escaping therefrom by certain natural watercourses into 
Rig Pike creek. Nevertheless, the drainage area remained in 
a condition calling for artificial drainage, and work of this 
character has for many years been carried on under the pro 
visions of the drainage laws.

Amongst such works was the construction of a drain on tin- 
town line which runs northerly and southerly between the two 
townships. The Michigan Central Railway crosses this town 
line, and it was necessary to have a sufficient passage for water 
along this drain, including the point where it was crossed by tin- 
railway. Accordingly at this point a culvert was put in as 
forming part of the town line drain construction work. This 
culvert was not in accordance with the engineer’s report, and 
proved insufficient.

Complaints as to the insufficiency continued for some years 
without bearing fruit. The waters, obstructed by the insuffi 
cient culvert, . . . injured the lands of one Deehan. who
brought an action under the Drainage Act against the Cor
poration of the Township of Maidstone, and recovered a verdict 
of $200 and costs.

In his judgment the Drainage Referee says : “The culv. rt 
crossing the Michigan Central Railway is admittedly insufficient 
for the purpose intended, not being the culvert which was in 
tended by the engineer who made the report under which tl;- 
town line drain was constructed. As a result of the insuffich n
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of the culvert, the water brought down by the west town line 
drain to that point lias been in part blocked, and thus, as 1 find 
upon the evidence, caused to overflow on to the lands of Graves 
and from these on to the lands of the plaintiff. . . . In the 
event of the municipality deeming it necessary, in order to pre
vent a continuation of damage, to improve, extend, or alter the 
town line drain work, it may add the damage and costs in
curred in this action to the engineer’s estimates of the cost of 
such improvements, extensions, or alteration.”

In consequence of this judgment, the Corporation of the 
Township of Maidstone, under the Drainage Act, instructed 
their engineer to report the scheme for remedying the defective 
condition of the west town line drain and for assessment of 
the cost. Thereupon the engineer made his report, whereby he 
recommended that the town line drain be cleaned out and im
proved for a distance of 300 rods northerly of the railway, at 
an estimated cost of -ill,407.87, this sum to include the sum of 
$80, the cost of spreading on the road earth to be taken from 
the drain, and he also added to the cost of the work the sum 
of $958.78. being the damages and costs in the Deelian case, 
making the total cost $2,420.05. This sum he recommended to 
be assessed as follows: Against Maidstone, because of benefit to 
roads, $442.80; because of outlet for water from roads, $186.55; 
lots for improvement, $23,65; lots for benefit from outlet, $1.- 
024.40: making a total assessment against Maidstone and lots 
in Maidstone of $1.07;.40. Against Sandwich South, because 
of benefit to roads. - >8.85; because of outlet for water from 
roads. $67.50; lots improvement, $229.65; lots benefited by 
outlet, $93.25: ug the total assessment against Sandwich
South and lots m Sandwich South, $749.25.

From this report Sandwich South appealed to the learned 
Drainage Referee and . . . he gave judgment refusing to
disturb the engineer’s recommendations except as to the dis
position of the amount of the judgment and costs in the case of 
Deelian v. Township of Maidstone. As to those items, he or
dered that the amount awarded for costs should be “charge
able against the lands and roads in tin* township of Maidstone 
alone.”

From the Referee’s judgment Sandwich South appeals, on 
the general ground that the report and assessment are illegal, 
unjust, and excessive. Maidstone cross-appeals because of the 
costs in the Deelian case being assessed exclusively against the 
lands and roads in Maidstone.

As to that part of the plaintiffs’ appeal respecting the assess-
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ment of the eost of the work, Mr. Kerr very ably argued that in 
fixing the assessment the engineer should have taken into at- 
count the assessment in connection with the Tooney outlet ami 
other assessments for other works in respect of the same drain 
age area, and contended that the lands in Sandwich South 
having already been assessed for cut-off purposes, were no 
longer assessable in respect of new works of a like nature.

The evidence shews that in about the year 1881 drainag* 
works were begun; the first attack on natural conditions brin 
to improve Tooney creek, which was the natural outlet for tin 
swale district. Then followed the construction on the east si* 1- 
of the town line of a drain which intercepted some water from 
the higher level on its way down to the swale, thereby furnish 
ing an artificial outlet northerly to Pike creek. This work. ><> 
far as it was effective, operated as a cut-off in respect of tin 
lands on the west side of the town line drain, and to that extent 
relieved the Tooney creek drain. From time to time other 
drains were constructed whereby surface water was conducted 
to the town line drain. These various side drains diverted into 
the town line drain waters from higher levels, which but for tin 
town line drain would have flowed into the swale and upon tie 
lands on the north-westerly side of the town line.

Further, these various side drains accelerated the flow of 
water into the town line drain; and, silt having there accuiim 
lated, it was deemed advisable to clean out and deepen the towi 
line drain; otherwise it might prove insufficient to take can- <> 
all the water, in which event there might be an overflow across 
the town line and upon the lands of lower level.

Accordingly the work in question was undertaken. It con 
sisted of cleaning out the west town line drain for a distance o 
300 rods and deepening and otherwise improving it in order t- 
benefit the drainage area in question.

Mr. Kerr strongly contended that the improvement in qims 
tion took care of the artificial flow only, and not as a cut-off <> 
surface water, within the meaning of sub-sec. (i of sec. 3 of tie 
Municipal Drainage Act, R.8.O. 1914 ch. 198. ... I do not 
think that surface water has ceased to be “surface water" with 
in the meaning of this section the moment it reaches a «Iraii 
which is but one part of a system of drains constructed for tie 
purpose of taking care of such surface water. If any part < 
such system proves insufficient, the water not so taken can 
continues to In* surface water within the meaning of the sul 
section.

That is the position here. The evidence justifies the imprm
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incut of the town line drain as a necessary work in order to cut 
off tlie surface water, and thereby prevent it overflowing upon 
the lands in Sandwich South.

Therefore, tin* work, in my opinion, serves as a cut-off of 
surface water, within the meaning of the sub-section, and the 
cost is properly assessable against the lands thereby protected.

Mr. Kerr attacked the item of $80 for spreading on the town 
line the earth excavated from the drain in connection with its 
improvement. For all that appears, the spreading of the earth 
upon the road is the cheapest way of getting rid of it. Further, 
its utilisation in that manner improved the road by raising the 
grade upon the water level in the drain, and hv widening it. 
whereby it is less dangerous. Thus it constitutes a necessary 
and proper part of the cost of the work, and the item is pro
perly included in such cost. The facts respecting the item did 
not bring it within see. 11 of the Drainage Act.

I have carefully studied the evidence and the report of the 
engineer, and am unable to see wherein that officer has disre
garded the requirements of the statute in respect of his assess
ment of the sum of $1.4117.87. lsing the estimated actual cost 
of the work.

The remaining question is in regard to the costs and damages 
in the Deelian case.

That action was against Maidstone alone, and in his judg
ment the learned Referee said: “In the event of the municipal
ity deeming it necessary, in order to prevent a continuance of 
damage, to improve, extend, or alter the town line drainage 
work, it may add the damages and costs incurred in this action 
to the engineer’s estimate of the cost of such improvements, 
extension, or alteration. I assume that any engineer instructed 
will not overlook the fact that these damages and costs have 
been occasioned by reason of the insufficiency of the outlet of a 
drainage work provided for the benefit of lands higher up
stream than those of the plaintiff'.”

It further appears from that judgment that two conflicting 
views then existed as to the proper remedy for the condition 
then complained of, the Municipal Council of Maidstone taking 
the view that the improvement of the culvert under the railway 
crossing would meet the requirements of the case, whilst the 
plaintiffs’ engineer and others thought that the improvement 
of the drain northerly from the railway was necessary. The 
council was at that time negotiating with the railway company 
to improve the culvert, and the learned Referee approved of 
their efforts, and for that reason did not see tit to penalise
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Maidstone with the eosts of that action, but disposed of them 
in the manner set forth in the foregoing extract from his judg
ment.

The council appears to have reached the conclusion that, in 
order to prevent a continuance of the damage, it was necessary 
to adopt the alternative plan of cleaning out and enlarging tin- 
town line drain, and in reaching that decision they had lie fori 
them the judgment of the learned Referee that the costs and 
damages might be added to the cost of the work.

Sandwich South was not a party to that action, and may pro
perly he held not bound by the disposition there proposed to 
be made of the damages and costs, and the whole matter is now 
before us and must be dealt, with as res integra.

Nevertheless I feel that the proper disposition to make of 
these damages and costs is in accordance with the view ex 
pressed by the Referee ... by permitting Maidstone to have 
them added to the engineer’s estimated cost of the work.

It is obvious that the cleaning and enlargement of the town 
line drain was necessary in order to bring about a satisfactory 
solution of the question in issue, and that Maidstone was no 
more responsible than was Sandwich South for its proving in 
sufficient to take care of all the water.

For these reasons, the appeal should be dismissed with costs, 
and the cross-appeal allowed with costs.

Appeal dismissed and 
c.’oss-appeal alio au d.

JORDAN v. JORDAN

fhiluriu Supreme Court (Appellate DivisionI Mutock, C.J.Eir., It'uUlell. 
Sutherland. amt l.eitch, .lune 15, 1914.

Trial ( § I—1)—Conduct and disposal—Alimony — S<tth 
ment—ILpudiation—Statute of Limitations—Evidence—Find 
ings of trial Judge—Husband and wifc.\—Appeal by the plain 
tiff from the judgment of Middleton, J., of the 12th December. 
1913, dismissing an action brought by Kate M. Jordan to set 
aside a settlement of a former claim against the defendant, her 
husband, for alimony, and upon several other causes of action

The appellant, ill person.
Shirley Denison, K.C., for the defendant.

The judgment of the Court was delivered by Leitcii, J. :
. . . The plaintiff and defendant were married in the year
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1879 . . . and immediately after their marriage went to the 
defendant’s home at Iiosseau, where the defendant was carry
ing on business as a general merchant, and lived there until the 
year 1891. when the business was sold and the defendant moved 
his family to Toronto, where they lived until the autumn of 
1894.

The plaintiff and defendant did not live happily. The wife 
brought an action for alimony against the defendant in 1896. 
The plaintiff, the wife, was represented in the action by em
inent counsel who is now an occupant of the bench. The action 
came on for trial in October, 189b; and, on the advice of counsel, 
a settlement was effected on the 27th. The settlement was em
inently proper, and, considering the circumstances of the de
fendant. was advantageous to the plaintiff. The defendant, 
the husband, was not in opulent circumstances. The settlement 
was not carried out with undue haste, but after discussion be
fore the trial Judge and with the full knowledge on the part of 
the , the wife, of the position and circumstances of the
defendant. Everything was fair and above-board. There was 
no misrepresentation on the part of any one; in fact the wife, 
who had been taking an active interest in his business for a con
siderable time, was well aware of his circumstances and of his 
financial position. No fault was fourni with the settlement. 
Mrs. Jordan thoroughly understood it and what she was doing, 
and did not seek to repudiate what she had done for several 
years—until she brought this action. The husband carried out 
the settlement on his part, and Mrs. Jordan was paid the amount 
of the notes lie gave at the time or shortly after the settlement.

The husband has not increased his estate, and has not be
come a rich man. He is now in no better position to pay a large 
amount of alimony than he was at the time of the settlement. 
The benefits which the plaintiff received under the settlement 
she has made no effort to return.

The plaintiff admits that she procured a divorce in the 
United States after the settlement; and that she was the plain
tiff in an action for breach of promise in the Courts of that 
country. The plaintiff claims damages for various grievances, 
but she has not established any cause of action; and, if she had, 
the Statute of Limitations would be a complete bar.

A perusal of the evidence satisfies me that the trial Judge 
allowed the plaintiff every latitude in the trial of the action. 
She was treated with every possible consideration; the trial was 
most fair; the Judge was most patient. The evidence, which 
I have spent several days in perusing, satisfies me that there was
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no ground for any suspicion that sin* had been in any wax 
wronged. She thoroughly undertood the position of her hus 
hand at the time of the settlement; there was no concealment 
no misrepresentation.

The trial Judge has found that many of the statements mad- 
by the plaintiff are untrue and that she is absolutely unreliable 
and unscrupulous. It is not necessary for me to comment on 
the evidence given in this case in detail. 1 have spent several 
days in its perusal, and 1 agree with the trial Judge. . . .11
has made no mistake either in law or the facts.

I need say nothing about the vicious attacks made by tin 
plaintiff upon the defendant, her husband, except to obs<*rv. 
that the charges she levelled at him, as found by the trial Judge 
were without foundation.

The plaintiff’s case has no merits that I can discover, after 
a careful perusal of the evidence; and this appeal is dismissed 
with costs.

Appral dismiss* <1.

WHITE v. NATIONAL PAPER CO.

Ontario Supreme Court (Appellate Division). Unlock. VJ.Ex.. //<.-/./ ,- 
J.A., Hiddell. and Leiteh, .1.1. June 15. 1014.

Principal and agent (§ III—36)—Commission on salt .. 
floods—Commission-agreement - Construction — “(Wihkw" 
on all accepted orders”—Evidence. | Appeal by the defendant" 
from the judgment of Middleton, J., 6 O.W.N. 83.

C. A. Mash n, K.C., and G. Cooper, for the appellants.
Hamilton Casseli, K.C.. for the plaintiff, the i <•
The judgment of the Court was delivered by Hodgins, J.A 

—The liability, if any, for the commission, sued for under th* 
contract, arises under two letters exchanged between the partie* 
and dated the 15th and 19th January, 1912. under which the r< 
spondent accepted the selling agency of the appellants* goods 
for Ontario (except Ottawa).

The material terms of the agreement are as follows:—
1. We (the appellants) shall pay you (the respondent 

commission of five per cent, on all accepted orders.
2. This commission shall be payable immediately the order i" 

shipped, and, failing the customer paying the account, we shall 
deduct from the first settlement with you the commission paid on 
said orders.

3. You shall have the exclusive agency for the Province <>f

224833
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Ontario, with the above exception, and at any time this agree
ment should cease, we shall pay you on all accepted orders up to 
the termination of this agreement.

4. Lastly, we agree to pay you said commissions whether or 
not the order is sent by you direct or whether by any party 
within your district. We . . . shall forward you at the end 
of each week a statement of all commissions due on orders re
ceived. We shall forward you a copy of each invoice as sent 
to the customer. We shall also keep you advised with any in
formation in respect to all orders and send you copies of any 
letters we write to customers. If either of us wish to terminate 
this agreement, we can do so by giving one months written 
notice to either party. All commissions to be paid at the end 
of each month.”

From the above it will appear, as was the opinion of the 
learned trial Judge, that the provision for payment of commis
sion ‘‘on all accepted orders” is the dominating and controlling 
clause.

The question is what the word ‘‘orders” means under this 
contract. The judgment in appeal construes it as meaning or 
including “contracts,” whereas the appellants contend that its 
import is more limited, i.e., orders for particular goods given 
either under a contract previously made or sent in in the form of 
a request for a specific quantity of named paper.

I think the latter is the correct interpretation.
The appellants in fact apply the coating to paper, and in that 

sense are manufacturers of enamel book, lithographic, and coated 
label papers. The agency is not restricted to any special kind 
of paper, but extends to all kinds manufactured by the ap
pellants.

The claim in the present case is for commission amounting to 
$1,491.36, being five per cent, on $35,000 worth of paper, the 
order for which is said to have been accepted by the appellants 
by virtue of a contract made by them with the Buntin-Reid Com
pany dated the 4th June, 1912, less what was in fact supplied, 
on which the commission was admitted and paid to the respond
ent.

In construing the words used by the parties, it is well to 
remember the principle stated by Lord Esher, M.R., in Hart v. 
Standard Marine Insurance Co. (1889), 22 (j.B.I). 499, at p. 
501 : ‘‘If the words are callable of two meanings, you may look 
to the object with which they are inserted, in order to see which 
meaning business men would attach to them.”

The situation of the parties, their respective occupations,
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what they were contracting about, and the way in which they 
contemplated the business was to be done, are all legitimate fac
tors in this determination. Hut in this ease the question is 
really narrowed down to ascertaining whether the contract with 
the Hunt in-Reid Company in itself is an “accepted order,” 
within the meaning of the principal agreement.

The Buntin-Rcid Company contract contains a consent to 
purchase “certain papers” known as “Reliance coated book, 
coated either one or two sides.” The appellants, in considéra 
tion of the agreement of the Buntin-Rcid Company to purchase 
“goods of the Reliance grade amounting to not less than the sum 
of $35,000,” were to supply “such coated papers known under 
the trade name of Reliance Coated Book, or Reliance Coated 
Lit ho., at a price of $0.50 per 100 lbs.” There is a further pro
vision that this price of $0.50 per 100 lbs. shall include delivery 
free of all charges to such points as Toronto, Hamilton, etc., and 
a guarantee “that the quality in all particulars is fully up to 
standard of samples submitted.”

Under this contract the grade is specified, the trade names 
designated, and the quality is referred to certain samples, but 
the quantities, sizes, and thickness of paper, within these limits, 
is apparently left to be determined by the requirements of the 
Buntin-Rcid Company, and the delivery is to be made at vari
ous named points.

If no further action were taken by the Bunt in-Reid Company 
in the way of designating just what they wanted from time to 
time, it may be that an action would lie against that company. 
If it did, the action would be for damages, for it is not a con
tract which could be ordered to be specifically performed. But. 
if they asked for certain shipments to be made of designated 
sizes, etc., and these were not responded to, or, when furnished, 
failed to come up to the grade and quality demanded, then tin- 
liability would be the other way. Clearly something further 
was to be done before the appellants became in default. This 
illustrates the course of dealing that might naturally arise under 
the agreement sued on; and, as the respondent took part in tin 
consummation of the Buntin-Rcid contract, it is not unreasonable 
to consider it as throwing light upon the construction of his 
contract. It is an example of a state of affairs which might occur 
and with regard to which his contention may well be tested.

Dealing first with the main agreement, the words “accepted 
orders” imply that all orders may not be accepted, and that 
there was a right in the appellants to accept or reject. Under 
clause 2 shipment is to fix the time of payment, and the eus-
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tomer’s default in payment is to absolve the appellants from 
liability for the commission on the particular shipment, and 
entitles them to charge it back to the respondent.

Under clause 4. the order may be sent by the respondent or 
by the customer. Weekly statements of commissions on order 
received were to be sent by the appellants, as well as a copy of 
the invoice sent each customer.

It is obvious that the provisions of clauses 2 and 4 con
template a definite requisition for certain kinds of paper from 
customers, procured either by the respondent’s direct interven
tion or originating in his territory without it. and shipment pur
suant to direction, to certain points, as well as payment by such 
customer.

These provisions fit in well with the course of dealing in
tended by the Buntin-Reid Company contract, and are inap
plicable if that contract is to be deemed an “accepted order,” 
because there can be no shipment and no copy of an invoice 
unless and until directions arc received as to the former, and 
specifications are forwarded as to the exact paper required.

The judgment in appeal minimises these preliminaries, which, 
in my opinion, are essential, on the ground that, as the shipments 
might be either immediate or future, the appellants could not 
free themselves from liability to pay commission by breach of 
contract. But there could be no breach of contract until the 
appellants were put in default by neglecting or refusing to fill 
the order, which they could not do till they knew what was 
required.

That the parties contemplated that both would perform their 
obligations, and that the Buntin-Reid Company were of good 
financial standing and answerable in damages, is true, but good 
faith and solvency are not equivalent to the performance of acts 
necessary to bring into play the provisions of the contract and 
required to be complied with before it can effectually lie ex
ecuted. The agreement is not that, if a contract is made under 
which orders may be, but arc not, given, then the appellants 
will pay commissions upon the orders intended to be given, nor 
is it to pay commission upon damages for default in not carry
ing out the agreement. It is to pay on orders given and ac
cepted.

If the Buntin-Reid Company, being dissatisfied with the mode 
in which the orders they gave were being complied with, desisted 
from sending in any more, or if they for other reasons ceased 
to require further shipments, then a question might arise as to 
whether they or the appellants were liable inter se for non-per
formance of the contract existing between them.

ONT.
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But I am unable to persuade myself that the respondent can 
treat default in the same way as performance, and require pay 
ment on orders not given and not accepted, unless he has speci
ally provided for that contingency in his contract. In the ease 
cited of Lockwood v. Levick (I860), 8 C.B.N.S. 603, the recovery 
is expressly put by Erie, C.J., on the ground that the defendant 
had the option of delivering the goods and so making a profit, 
and that, having accepted an order—in that case for a specified 
amount of web—which he should have performed, he could not 
contend that he was not liable to pay a commission as upon the 
“goods bought.” If the order had in this case been given by the 
Buntin-Reid Company, and, after their acceptance, the appel- 
lants had refused or neglected to fill them, the respondent might 
be entitled to recover.

The question of responsibility as between the appellants and 
the Buntin-Reid Company is one thing, and the rights of the 
respondent against the appellants is quite another.

The respondent has failed to shew that there were any orders 
given which were accepted, and on which commission has not 
been paid.

The Buntin-Reid Company contract establishes a relationship 
which, if acted upon, would have benefited the respondent, and 
is in that respect very similar to the agreement in Field v. Man- 
love (1889), 5 Times L.R. 614, in which it was held that tin 
plaintiff could not recover commission upon the full market-price 
of the twenty-seven engines whieh were not taken by Messrs 
Bath & Son, to whom the defendants had given a monopoly of 
sale in Canada on condition that they would take thirty engines.

1 think that the respondent must be confined to the actual 
result as between the parties to it, as was the case in Field v. 
Manlove, supra; and if, by their lack of action, nothing was 
done to create a state of affairs such as is required to make 
a basis of liability under his contract, he cannot, in my judg
ment, recover.

I have not referred to the subsequent correspondence be 
tween the parties and the Buntin-Reid Company as illustrating 
what the word “orders” meant or the evidence upon that point, 
the admissibility of which is doubtful. See North Eastern II.\\ 
Co. v. Hastings, f 19001 A.C. 260. But, if it is read and if tin- 
cases I have already mentioned arc considered, there will not. 1 
think, be much difficulty in concluding that the word “order 
in a commercial contract is a well-understood word, and that it 
was used in its usual signification in the contract in this case.
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The appeal should he allowed and the aetion dismissed with 
costs.

Appall allotted and action dismissed.
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LAIRD v. TAXICABS Ltd.

Ontario Supreme Court (Appellate IHrision), Mu lock. C.J.Hx.. Clutc.
Sutherland, and Leitch, ./•/. June 15. 1014.

Trial f § 1 II—33)—Remarks of Court—-Jury — Irrelevant 
e vide nei — Misle ailing observations—G< m red vt rdict—Prejudice 
—Sew trial. | - Appeal hv the defendant company from the judg
ment of Latch ford, J., upon the verdict of a jury, in favour of 
the plaintiff for the recovery of #1,77)0, in an action for damages 
for injury to the plaintiff's automobile resulting from a collision 
with a taxicab of the defendant company in High Park, shortly 
after midnight of the 25th September, 1013.

The verdict was a general one. no questions having been sub
mitted to the jury.

J. P. MacGregor, for the appellant company.
T. S. Phi Ian, for the plaintiff, respondent.

The judgment of the Court was delivered by Mulock, C.J. 
Ex. :— ... A careful perusal of the evidence leaves me in 
great doubt as to which, if either party alone, caused the acci
dent. In a case like the present, it would have been preferable 
to submit questions to the jury. They might have served the 
useful purpose of not only directing the jury’s attention to the 
determining issues of fact, but also that of reducing the danger 
of the jury being unconsciously swayed by considerations 
foreign to the issue. . . .

The defendant company’s counsel complains that undue 
prominence was given and unfair reference made throughout 
the trial to certain circumstances which may have prejudiced 
the jury against the defendant company, and that in conse
quence it did not have a fair trial. . . .

|References to the evidence and the trial Judge's charge.]
The issue was not whether the defendant company carried 

on the business of letting taxicabs for immoral purposes, but 
whether its chauffeur, when in charge of one of its taxicabs, 
had by negligence caused the accident. Much of the evidence 
. . . was not •pertinent to the issue. To intimate to a jury
that the defendant company hired out its taxicabs for immoral
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purposes as “travelling brothels’’ would in all probability ere 
ate a prejudice in their minds against the defendant company ; 
and, considering the prominence given to the supposed character 
of the women and the object of the parties in the two vehicles. 
1 doubt if that prejudice was removed by the learned .Judue’s 
instructions to them not to consider the suggested purposes of 
the defendant company in letting out its taxicabs.

Further, while perhaps all the women in the car and tie 
taxicab may have belonged to the same unfortunate class, still 
the jury (and juries are not always logical), with their atten 
tion frequently and ~‘y called to the apparently immoral
purposes of the two parties in those vehicles, may have been 
more prejudiced against the defendant company, whose taxicab 
was in use with its consent, than against the plaintiff, whose 
car was being used without his consent. In the weighing of tin 
conflicting evidence, the prejudice thus aroused may have been 
thrown into the scale and turned it against the defendant com
pany.

Under the circumstances, it appears to me that the trial has 
not been satisfactory, and that the defendant company has 
reasonable grounds for questioning its fairness ; and. therefore, 
the Court, in the exercise of its discretion, should set aside the 
judgment and direct a new trial.

The costs of the former trial and of this appeal to be costs 
in the cause.

Appeal allowed and new trial granted.

FEHRENBACH v. GRAUEL.

Ontario Supreme Court (Appellate Division) Muloek, CJ.Et.. Riddell. 
Sutherland, and Leiteh, dd. dune 17, 1014.

Vendor and purchaser (§ I B—5)—Deal tg mlc—Pagnu nt 
of purchase mont g fig instalment—Title—lieseission — Dam
ages—Costs.\—Appeal by the defendant from the judgment of 
Lennox, J., 6 O W N. 30.

E. E. A. DuVcrnct, K.C., and W. II. Gregory, for the appel
lant.

/»'. McKag, K.C., for the plaintiff, the respondent.

The judgment of the Court was delivered by Rmnr.u., J. 
(after setting out the facts at length) :—The notice of motion re 
stricts itself, and the argument was limited to, a claim that it
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should have been found that there was nothing payable at the ONT. 
time of the issue of the writ. No appeal is taken against the dis- 
missal of the counterclaim. . . .

The state of affairs at the time of the payment in February,
1913, was this: the defendant owed to the plaintiff a note and 
about $3,000 balance of the payment due in November, 1912; 
these were already payable. Then there was a debt not yet due, 
debitum in præsenti, solvendum in futuro, of over $8.000; all 
of this the defendant might, part of it. viz., $3,000, he must, 
pay on the 1st November, 1913.

An agreement was made whereby tin1 price of 210 acres 
should be paid in February and land conveyed which, under the 
agreement, was not to bo conveyed till the last payment of the 
purchase-money had been made. The money was paid generally ; 
as the defendant says, he “paid it on the whole of the land con
tract;” before any claim was made by the defendant as to any 
application to be made of this sum, the plaintiff applies it to 
the “whole of the land contract,” by applying it, first to pay 
the amount overdue and the balance on the whole contract. The 
defendant claims the right to apply the balance after paying 
overdue claims, upon the instalment due on the 1st November.
1913, and so establish that there was nothing due at the date 
of the writ.

At the time of the payment, the defendant had no right under 
the contract to pay any sum except the amount overdue and un- 

, paid ; even his right to pay more than $4.000 as of the 1st Novem
ber, 1912, had gone with the day. Consequently, lie must be 
considered as paying the excess under the agreement made 
specially as to the land sold to Fleager. The land was then 
considered as actually sold to the defendant, and he entitled to 
a conveyance. The right to a conveyance accrued only when 
all the purchase-money was paid, and it seems to me that it must 
be considered that this amount was paid as part of the final in
stalment. The argument that the plaintiff had. after tin- pay
ment. a balance of money in his hands belonging to tin- defend
ant, cannot avail; neither considered the balance the money of 
the defendant ; and, after payment, it was edlv the
money of the plaintiff, and not that of the defendant.

The argument which might be made that the defendant, in 
making the excess payment, did so under the option given him 
of paying more than $4.000 in November, 1912, does not assist 
him. The application made by the plaintiff of the money has 
precisely the same effect as though he had been in February.
1913, allowed to exercise the option he had in November, 1912.

54—17 D.L.R.
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ONT. None of the circumstances succeeding February, 1913, has
displaced the right of the plaintiff to appropriate the payment 
as he has done ; and I do not see anything inequitable or unfair 
in his insisting on his rights when he made a conveyance of 
the land at the request of the defendant.

Whether the defendant has any rights against the 
not raised by his pleadings, we need not consider.

1 think the appeal should be dismissed with costs.
Appcal dism issi d.

RAINY RIVER NAV. v. ONTARIO AND MINN. POWER

IIntario Supreme Court (Appellate Dirision), Muloel:. (’.•!.Ex.. Itiihhli 
Sul hr rlu ml. ami l.eihli. •!■!. .Inm 1.1, 11114.

| liai up Hirer \ar. v. Ontario ami 1 linn. Putrer, 12 D.L.I*. Oil. va ri<> 1. i

Waters (§ I C 5—52)—A'avigation—Obstructions Vow r 
companies1 dam—Decrease in supply—Injury to .steamboat bust 
ness—Nuisance—Damages.| —Appeal by the plaintiffs from th* 
judgment of Britton, J., 12 D.L.R. fill. 4 O.W.N. 1591.

The appellants sought to increase the damages allowed by 
the trial Judge against the two defendant companies, the On 
tario and Minnesota Power Company and the Minnesota and 
Ontario Power Company.

I. /•'. Ilcllmuth, K.C., and A. II. Barth t, for the appellants.
A. IV. Anglin, K.C., and (Hyn Osier, for the defendants, tin- 

respondents.

The judgment of the ( 'ourt was delivered by Mulock, C.J.Kx. : 
—This is an action for damages because of the defendant com 
panics penning back water from the Rainy river to such an ex
tent as to interfere materially with the operation of the plain
tiffs’ steamboat called the “Aguinda” plying between the town 
of Fort Frances, situated at the easterly end of the river, and 
the village of Rainy River, which is at its mouth, for the period 
extending from about the 28th June, 1911, until the 5th Aug
ust. 1911.

Mr. Justice Britton, without a jury, tried the case and dir
ected judgment for the plaintiff for $540 and costs. The 
plaintiffs complain that this sum is inadequate and appeal in 
order to have it increased. The defendants in resisting the ap
peal contend that the plaintiffs are not entitled to maintain 
the action. . . .

C2C
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The Rainy river is an international boundary between Can
ada and the Vnited States: Rainy Lal;< River Room Corpora
tion v. Rainy River Lumber Co. ( 1912), <1 D.L.R. 401, 4 O.W. 
X. 5. 27 O.L.R. 131.

The north part of the dam is within Canadian territory, tin* 
southerly within that of the Vnited Stales. Thus no one cor- 
poration eould he empowered to build sueh an international 
work ; hence the two companies, for the common purpose, erected 
it as one work.

For the defence it was contended that the injury complained 
of by the plaintiffs was not different from that suffered by all 
persons navigating the river ; that, consequently, the conduct 
of the defendants, at most, constituted a public nuisance only ; 
and that the plaintiffs were not entitled to maintain this ac
tion. The defendants’ counsel also urged that, as there was 
no physical injury to the plaintiffs’property, but at most merely 
an injurious interference with their business, they were not 
entitled to damages for loss of trade, and Ricked v. Metropolitan 
R. IV. Co. (18(57), L.R. 2 H.L. 175, was relied upon in sup
port of this latter contention. . . .

! Reference also to Metropolitan Hoard of Works v. Mc
Carthy 1874), L.R. 7 ILL. 243, at p. 256.]

These cases do not decide that the measure of damages re
coverable at common law is limited to what would be recover
able by way of compensation for lands injuriously affected when 
a claim is made under these Acts, nor do they decide whether 
at common law an action would or would not in any particular 
case lie for injury to trade. Any such expressions of opinion 
as to the rights of parties at common law which may be found 
in either of those cases were obiter-—the sole question involved 
in each of them being, what compensation was intended by the 
Land Clauses Act and the Railway Clauses Act. . . .

[Reference to Greasley v. Codling (1824), 2 Bing. 263.]
The facts of the present case shew that for some years the 

plaintiffs had been engaged in the carrying trade throughout 
the whole length of the river, and for the purposes of such trade 
owned or were interested in wharves or other properties along 
the river, and were actually engaged in prosecuting the busi
ness for the season of 11)11, when on the 29th June the “ Aguin- 
da,” which had with difficulty reached Fort Frances, owing to 
shallow water, was compelled to lie up there from that day un
til the 5th August, because the river had ceased to be navi
gable in consequence of the penning back of the water by the 
defendants.
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The general principle is that a private action may be main
tained in respect of a common nuisance where the complaining 
party lias sustained some special damage not common to the 
general public, and thus in each case it becomes a question of 
fact whether the injury complained of specially affects the 
plaintiff or a limited few, the plaintiff being of the number 
Bell v. Corporation of Quebec (1879), 5 App. ('as. 84. . . .

[Reference to Hose v. Miles (1815), 4 M. & S. 101; Drain 
v. Sault Ste. Marie Culp and Paper Co. (1898), 25 A.R. 251 ; In 
son v. Holt Timber Co. (1913), 30 O.L.R. 209; W interbot tom \ 
Lord Derby <1867), L.H. 3 Ex. 316, 322; Patp v. Milh Lats 
Lumber Co. (1893), 53 Minn. 492.)

Dealing then with the facts of this case, the question is. 
whether the defendants by their works so interfered with the 
navigability of the river as to occasion special damage to the 
plaintiffs. The evidence shews that the dam above the falls so 
prevented water escaping as to render the river non-navigablv 
for the plaintiffs’ vessel the “Aguinda” from the 29th June, 
1911, until the 5th August, a period of five weeks. During this 
time she was tied up at Fort Frances, daily expenses being in 
curred. In addition, this serious interruption of about five 
weeks, a very substantial portion of the vessel’s whole summer 
season, which ended on the 15th September, must have injured 
the goodwill of the route and prejudicially affected the com
pany’s earnings throughout the remainder of the season.

If running duirng those five weeks, the vessel would have 
earned money for carrying the mails, passengers, and freight. 
This the defendants, by their unlawful and highhanded con
duct, prevented; and. in my opinion, they are liable for the loss 
thus occasioned. The plaintiffs had a subsidy from the Dom
inion Government for carrying the mails between Kenora and 
Fort Frances, which, estimated on a mileage basis, amounted 
to about $66.75 per round trip between Fort Frances and Rainy 
River. Hut for the defendants’ interference with the water, 
the vessel would have been able during the five weeks to make 
15 round trips, thereby earning at least $1,000 of this subsidy

From the examination of the trip reports, I think it reason 
able to assume that the vessel’s receipts from other sources for 
the five weeks would have amounted to $600. Against tins.' 
earnings would have to be charged the difference between tin 
expenses incurred when the vessel was tied up and the probable 
expense if operated. 1 find no satisfactory evidence enabling 
me to fix this amount. The plaintiffs should furnish the Court 
with a statement, and if it is not satisfactory to the defendants 
then there should be a reference to ascertain the amount of such
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difference, and tin* parties may speak to the question of costs of 
the reference.

If no inquiry as to such expenses is desired, the plaintiffs 
will be entitled to the two sums of $1,000 and $600, without 
any deduction.

The plaintiff's also claim damages for the interruption of 
their business. They had been at expense in advertising and 
otherwise making it known, and there is evidence to warrant 
the inference that the plaintiff's’ business was materially pre
judiced by the five weeks’ interruption, and for this interfer
ence I would give them $860, being at the rate of $20 per trip 
for 18 trips between the 5th August and the close of navigation.

The judgment appealed from will be amended by increasing 
the damages to $1,960, subject to the reference, if any. If it 
be found that the cost of operating the vessel during the five 
weeks would have exceeded the actual cost incurred in keeping 
her in commission when she was tied up, then such excess should 
be deducted from the sum of $1,960.

The plaintiff's are entitled to the costs of the appeal.
Appeal allowed varying 

judgment below.

Re HARTWICK FUR CO. Ltd.; MURPHY’S CLAIM.

Ontario Suprnnr Court. Kelly. •!. May 18. 11114.

Corporations and companies (§ VT F—850)—Preferences— 
Wages—Dominion Winding-up Act, see. 70—Commercial travel
ler—Commission.]—Appeal by the liquidator of the company 
from a decision of the Master in Ordinary.

G. IV. Adams, for the liquidator.
C. F. Ritchie, for the claimant.

Kelly, J. ;—On the reference before the Master in Ordinary, 
in proceedings to wind up the Ilartwick Fur Company Limited, 
he declared that Harry Murphy was entitled to rank in respect 
of a preferred claim for $887.47. under the provisions of sec. 
70 of the Dominion Winding-up Act.

The liquidator appeals against this decision on two grounds; 
(1) that the claimant does not come within the class of persons 
entitled to the preference given by sec. 70; and (2) that the 
money so allowed the claimant did not accrue to him in such 
manner and at such time as to entitle him to that preference.

ONT
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In lie Morlock and Cline Limited. 23 O.L.K. 165. it was held 
that a commercial traveller is of the class of “clerks or other 
persons’’ mentioned in sec. 70. Murphy, the claimant, is. it is 
in evidence, a commercial traveller. Ilis engagement with the 
company was to sell furs, and in the months during he
made the sales for making which lie now claims, his whole time 
and services were to be given, and, so far as the evidence shews, 
were given, to the company. By the terms of the engagement 
lie was to be paid, not a fixed salary or wages, hut a commission 
on the amount of his sales. The contention is, that the character 
of his services and the mode of payment adopted took him out of 
the class entitled under the statute to a preference. The only 
circumstance which might he urged as against the claimant’s 
right is the payment by commission instead of by straight 
salary ; hut the adoption of that means of payment does not 
in my judgment, affect the relationship of the parties towards 
eaeh other or take the claim out of the class intended to be 
benefited by the section referred to.

Nor do I think that the right of the appellant to succeed 
can be established on the other ground. The sales for making 
which the claim has been allowed were made in the months of 
March and April, 1913—perhaps some trifling sales later. The 
agreement was that payment should he made after the 1st July. 
The winding-up order, 1 am informed—it is not before me—was 
made on the 28th August, 1913. The Master had sufficient evi 
deuce before him to find that the amount allowed was due under 
the terms of see. 70 so as to give the preference, and lie so fourni. 
I see no reason for disturbing that finding.

The appeal is dismissed with costs.
Appeal dismiss/d.

HALLETT v ABRAHAM

Ontario Supreme Court, Lennox, ./. Mail 15. 1014.

Master and servant (§ V—340) Workmen’s Cam pi usa 
tion for Injuries Art, Jt.S.O. 1914, eh. 146, sec. 4 /njurtf to » 

rant—“Workman”—“Contractor.”]—Action for damages for 
injury sustained by the plaintiff, a carpenter, by falling from 
the roof of a house upon which lie was working. The 
was in the employment of the defendant Fisher; hut the negli 
gence alleged was that of the defendant Abraham, who was said 
to be the contractor for tin* work which the plaintiff was en
gaged upon.

4
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Hanourt FdUfuson, for the plaintiff.
/»*. J. Hibson, for the defendant Abraham.
(i. IV. Holmes, for the defendant Fisher.

Lennox, J.:—There is no ground upon which I can direct 
judgment against Fisher. The jury acquitted him of negli
gence, and I do not see that they could have done anything else. 
Their findings, at all events, are conclusive.

The defendant Abraham is not liable at common law. It is 
true that the negligence, if any, from which the plaintiff 
suffered, was not negligence of a fellow-servant, but of this de
fendant himself: the plaintiff was, however, in no sense Abra
ham’s servant, but the servant of Fisher.

The doubts I expressed, in charging the jury, as to the want 
of a ladder being the cause of the injury, have not been entirely 
removed from my mind ; but, in the face of a charge emphatic
ally favourable to the defendants, upon this point, the jury 
have come to the conclusion that it was the cause of the accident, 
and I cannot say that there was not any evidence to support 
their finding.

Even with this question settled, I have had a good deal of 
difficulty in coming to the conclusion that the defendant 
Abraham is liable, that is, that lie owed any duty to the plaintiff. 
Outside of the statute he certainly did not. The main contest 
in the case was as to whether this defendant acted solely in the 
capacity of an architect, as lie contended, or as a contractor, 
upon an accepted tender, doing the work and supplying the 
material for a specified sum. It ultimately turned upon whether 
McWilliams, the building owner, accepted Abraham’s tender. 
The jury found that lie did, and in this finding I entirely con
cur. This defendant then occupied the unique position of being 
at once contractor and architect—the builder and supervisor 
and judge. The sharp contrast between his evidence as first 
given, and his evidence in reply, when unexpectedly confronted 
by McWilliams, was not creditable to him, or calculated to win 
the sympathy or confidence of the jury. The plaintiff has to 
recover under see. 4 of K.S.O. 1914 ch. 140, the Workmen’s 
Compensation for Injuries Act, if at all. I think he can. It 
might be argued, perhaps, that this section is confined to the 
case only of the owner of the property who supplies “ways, 
works,” etc., but I think it is not necessarily so confined. A 
statute of this character is to receive a liberal interpretation. 
This defendant it was who contracted with Fisher, the plain
tiff’s employer. He was in sole charge and possession, and, as 
contractor and architect, was in exclusive control until the work

U
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was completed and passed. “The execution of the work was 
being carried out under a contract.” He was the person own
ing and supplying the “ways, works, machinery, plant, . . . 
used for the purpose of executing the work;” tin1 plaintiff was 
“a workman” of Fisher, “a contractor or ... sub-con
tractor.” and “the defect,” as found by the jury, “arose from 
the negligence of the person for whom the work ... is 
done.”

There will be judgment for the plaintiff against the defend
ant Abraham for $2,500 with costs. I think it is the duty of a 
jobbing contractor, such as Fisher is, to know something of the 
conditions under which his men arc working. The action as 
against Fisher will be dismissed without costs.

Judgment against defendant Abraham, action 
dismissed as against defendant Fisher.

B. C. HOP CO. v. ST. LAWRENCE BREWERY.

Ontario Supreme Court ( Appellate IHrinion). Meredith. Marian n.
Magee, mat II oily ins. ./•/. !. Mag II, 1914.

Sale (§ 11)—20)—Kef usai to accept—Breach of contratt- 
Damages.]—Appeal by the defendants and cross-appeal by til- 
plaintiffs from the judgment of Leitcii, J., 0 O.W.N. 114.

G. A. Stiles, for the defendants.
//. K. Bose, K.C., for the plaintiffs.
The Court dismissed both the appeal and the cross-appeal 

with costs.
Appeal and cross-appeal dismissed.

LOVELL v. PEARSON.

Ontario Supreme Court. Kelly. ./. May 15. 1914.

Injunction (§IB—22)—Restraint of trade Agreement 
bet ween master and servant—Selling goods. ]—Motion by tin 
plaintiffs for an order restraining the defendant until the trial 
of the action from soliciting orders for or engaging in or being 
interested in any business within the Dominion of Canada si mi 
lar to that carried on by the plaintiffs, contrary to the defend 
ant’s covenant with the plaintiffs, as alleged.
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h‘. O. Agnew, for the plaintiffs.
J. E. Jones, for the defendant.

Kelly, J. :—The defendant, who, prior to the 3rd January, 
1914, had been in the plaintiffs’ employ as a travelling sales
man. on that day entered into a written agreement with the 
plaintiffs to serve for one year from that date in the capacity 
of a salesman of stationery merchandise. The agreement, which 
is in the terms of a printed form in use by the plaintiffs, con
tains provisions of a somewhat exacting character, including one 
that the defendant "shall not during the continuation of his 
employment with the employer or within the space of 12 months 
after its termination, however determined, solicit orders within 
the Dominion of Canada for any other person or persons, firm, 
company or corporation carrying on or engaged in dealing in any 
business within the Dominion of Canada similar in whole or in 
part to that of the employer, or engage in or directly or in
directly become interested in any such business.”

This is to restrain him until the trial from so
soliciting orders or so engaging or becoming interested in busi
ness.

Each party to the agreement had the right to determine Un
employment on thirty days’ notice. Because of receiving notice 
from the plaintiffs, about a month after the commencement of 
the term of the employment, changing the scale of prices at 
which In- was required to sell the plaintiffs’ goods, and which 
change, lie contends, affected to his prejudice the amount of 
commission lie would be able to earn, the defendant gave one 
month's notice of his intention to quit the employment, and he 
«lid accordingly sever his connection with the plaintiffs.

Granting the injunction asked for would have the effect of 
depriving the defendant of his earning power in selling goods of 
the class referred to. not in a limited territory, but any place in 
the Dominion of Canada. This occupation is the one with which 
he is best acquainted, and upon which he chiefly, if not wholly, 
relies as a means of earning a livelihood for himself and those 
dependent upon him. I fail to see that the protection to the 
plaintiffs’ busim-ss requires that tin» defendant should, pend
ing the action, be deprived of this means of employment. Nor 
do 1 understand the law to go so far. The right to put restraint 
upon an employee after the termination of the term of Un
employment. and where he contracted not to continue in the 
class of business in which he served the employer, was con
sidered in Allen Manufacturing Co. v. Murphy, 23 O.L.R. 4G7.

11174181
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ONT.

1914

where the Court of Appeal dealt with tacts much similar to 
those here present, and where a distinction was drawn between 
restraint in such cases and that which may be imposed in con
nection with the sale of a business or goodwill, or the dissolution 
of a partnership. Much of what was there said is applicable 
here. Quite sufficient reasons were put forward in the argument 
in opposition to the motion to convince me that this application 
should not be granted : and I, therefore, dismiss it: the costs to 
be disposed of at the trial.

The defendant, through his counsel, was willing, on the 
argument, to be restrained from operating in certain territory 
in which he had sold for the plai , but the plaintiff's were 
not satisfied with that limited restraint, and refused the offer.

Application n fast <1.

FESSERTON v. WILKINSON

Ontario Supreme Court. Mi'hllrton, ./. May 14. 11*14.

Vendor and imrciiaser (§11)—*20)—Material diff'mnn in 
subject-matter of sale—Fight of tray—Parties not ad idem. 
Action for a declaration that the defendant had no further 
interest in or right to certain lands the subject of an agreement 
for sale by the plaintiff to the defendant.

II. F. Upper, for the plaintiff.
A. ('. King stone, for the defendant.

Middleton, J. :—Northrop and Beaumont owned the lands 
in question, subject to a right of way reserved to one Skinner 
over the western eight feet. This right of way was reserved to 
afford access to the rear of a large block fronting on tie- next 
street, upon which Skinner proposes erecting an apartment 
house.

When the house in question was sold to Wilkinson by 
Misener, agent for the owners, lie had no knowledge of the right 
of way, and the agreement makes no mention of it. This was 
an honest mistake ; but the parties never were ad idem, for the 
vendors never to sell save subji*ct to the right.

The right of way makes the subject-matter materially differ 
ent, and the purchaser has the right to refuse to accept some
thing other than what he thought he was purchasing and which 
the contract calls for : Paget v. Marshall, 28 Cli.D. 255 : U tiding 
v. Sanderson, f 18ÎI71 2 Ch. 534.

56
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The contract, being executory, should be rescinded, and the 
purchaser should be declared to have a lien on the lands for the 
sum paid, with interest, and for #25, which 1 allow for improve
ments, less an allowance for use and occupation, which 1 fix at 
$25 per month, and upon which interest should be allowed as it 
accrued from month to month.

The defendant should have bis costs of the action added to 
the balance due him.

If the parties cannot agree on the amount, the Registrar may 
compute it on entering judgment. There was no as to
the figures.

Jndgnu nt accordingly.

PORTERFIELDS v. HODG1NS.

Ontario Supreme Court {Appellate IHrixiun), Mil loci:. C.J.Kx.. Itblilcll, 
Siithcrluiul. amt l.citih. ././. March «. 1014.

| PortvrfichlH v. Hutlffinn, It D.L.K. S32. alii muni. ]

Assignments for creditors (§ VI1 f A—74a)—Priority of 
claims—Eights of assignee—Wages Act, 10 Edw. VII. eh. 72, 
sec. 3 (0.).]—Appeal by the defendant from the judgment of 
Lennox, J., 29 O.L.R. 409, 14 D.L.R. 832.

IV. Proudfoof, K.C., for the appellant, contended that see. 3 
of the Wages Act. 10 Edw. VII. eh. 72 (<).), required payment of 
wages to he made to the wage-earner himself and to no other 
person, lie cited IIeifield v. International Cement Co. (1898), 
79 111. App. 318; Starr & Curtis’s Annotated Illinois Statutes. 
2nd ed., vol. 2, p. 2185; In re Westland (19(H)), 99 Fed. Rcpr. 
399.

M. K. Cowan, K.C., for the plaintiff, the res * , argued
that the wording of the Illinois statute was different from the 
Ontario Act, and so the decisions under the former enactment 
were no guide. Our statute does not say that the wages must be 
paid to the wage-earners themselves. It says : “The assignee 
shall pay . . . the wages of all persons in the employment 
of the assignor at the time of the making of the assignment.” 
etc. The intention of the statute is. that these wages shall be 
paid to the person to whom they had been assigned. He re
ferred to lie Morlock and Cline Limited, Sards and ('mining's

ONT
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Claims (1911), 23 O.L.R. 165 ; McLarty v. Todd (1912), 4 O.W.N. 
172, 7 D.L.R. 344.

Proud foot, in reply.

At the conclusion of the argument, the judgment of the Court 
was delivered by Mulock, C.J.Ex. :—Mr. Proudfoot has argued 
this ease as if sec. 3 of the Wages Act required payment of 
wages to be made to the wage-earner himself, and to no one else.

The statute, however, does not say that the money must be 
paid to the wage-earner. What it does say is, that “the assignee 
shall pay . . . the wages of all persons in the employment 
of the assignor at the time of the making of the assignment,” etc.

To whom must he pay ? Not to the wage-earners, who have by 
assignment of their claims ceased to be entitled to receive the 
money, but to the person to whom their claims have been as
signed.

The plaintiff is that person, and his receipt will effectually 
discharge the liquidator.

We, therefore, think that this appeal should be dismissed 
with costs.

Appeal d'smissed.
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