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PREFACK TO SECOND EDITION

1 f»«... _ i 1 • .

ncirtiion iiHs Hisii been nipnc

[of such Amencan decisions.

It is difficult to group the casen on this subject acordin,. toany logical scheme of classification The varin„« M T
Lien Acts differ in their terms «„H

Mechanics'

l.n»nfo » * .

• ""^' '" ^'"^^ instances, amend-ments seen, to result in inconsistent provisions in the san. TctBu there is apparent in recent judicial decisions in variou ProV". es a growing tendency towards uniformitv. in gratifyingcontrast to the labyrinth of former conHieting" decisions wh'-ng contlict in .some recent decisions is probab rTce«ble o|tl.e varying provincial statutory provisions
'

Ittitude would greatly aid in securing uniformitv in the practicIperation of this beneficial legislation
' ^

I In this edition Canadian decisions down to December 1910pve been noted as far as practicable.
'

Halifax, January. 1913.
^- ^ ^

'»a,d V. Serrell, (igio) 3 Alta. L.R. at p. 141.





prkfa(;e to first edition
The decisions upon the Jfpfhiin in.' t:„„ » *

4 It may prove ...seful to the profession
^ '

ana the ™. Uons o. the vaHo:;^!:rr^^l^rj

--annterpretatio.T::ir^L r;;!rer|ng >a various States in the adjoining Republie w ^ «" ,"

to hepraeftaonersinCanada. Statutes in Xew York M^Zln
e vMth very httle vanat.on, the phrases of the sections uJ inthe Mechanu. I.en Acts existing in various I'rovinces in Cal.ada, and at » felt that, as there are certaan principles coJanonToM.e jurisprudence of both countries, the decisions tha haveexpounded te Statutes which have been enacted ilva ou

1 1 r" "'" "' ''''''' ^''•-t'>- - ^y analogy, n he2-taon ot snnilar Acts pA.sed by our Provinci!!' l" gL

Bramwell B., in Osborn v. Oillett, (1873) L.R. 8 Exch 92.Kl.nspeak.ng of United States decisions on another bralth o^

.e'lhle^'dTn"" "T^'T "" '"* ""'^^"^ '"^ "« ^^eed, butre entitled to respect as the opinion of professors of Englishw and entitled to respect according to the positions of th^s^.rofessors and the reason they give for their opinions '•

The late Mr. Justice Thompson, of Nova Scot.a, in one case



PHUKACK.

i

referied to the value of I'niti'il StHten deeisioim and (|iioted ap-
proviiiRl.v what Chief Jiwtiee Ciwlcburn aaid in Staramanga v.

Stamp, h.R. .1 (MM). :«):{: "AlthouRh the d.-i-inionH of the Ameri-
can courts are. of coume, not hindinff on un. yet the Hound and
enlightened viewa of Ainericiin lawyers in the adniiniHtration and
development of the law. a Ihw. except no far a* alter#d by ntatu-

tory enactment, derivt>d from a common aouree with our own.
entitle their dcciHiona to the utnioKt n-spect and confidence on
our part." Such olnervationH muxt apply with Hpecial force to

decisions of I'nitcd States courts conatruinK Statutes which the

Provincial LfRislatures in Canada have utilized in framiuff their

own Mechanics' liien Acts.

Timea have greatly changed since the Court of Queen's Bench
of I'ppcr Canada, under the presidency of Chief Justice Draper,

actually declined to make a note of any I'nited States case cited

on any question of law.

As the Mechanics' Lien Act of Ontario, the parent Statute, ««.

in its. main provisions, similar to the legislation on the same sub-

ject in Manitoba, British Columbia, Nova Scotia, New Brunswick.

Alberta and Saskatchewan, and the largest amount of judicial

interpretation has lieen given to the Ontario Statute, it has been

deemed best to group, under appropriate sections of that Statute,

all the decisions given in Canada that have Iteen obtainable and
to publish the Mechanics' Lien Acts of the other Provinces with

merely the essential notes and cross-references. Prince Edward
Island has no Mechanics' Lien Act. The Articles of the Civil

Code of Quebec dealing with the same subject are also published,

with decisions of the courts of Quebec relating to them.

The writer must acknowledge his obligations to Mr. A. A.

JIackay. B.A., LL.B., Law C'erk of the Nova Scotia Assembly,

whose valuable services have greatly improved the volume.

In the selection of cases illustrating the Quebec law valu-

able aid has been given by Mr. H. J. Kavanagh, K.C., of the

Quebec Bar.
W. B. W.

September, 1905.
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THE lAW
OF

MECHANICS' LIENS IN CANADA.

CHAPTER I.

HISTORICAL.

The Development of the Lien upon Realty.

A common law lien, in its primary sense, has been iudieiallydefined to be ''a right in one man to retain that which is nh^possession belonging to another, till certain demands of h'r the

- i<.a8t 227, 230. It « neither a jm in re nor jus ad rem "
^^[npseyy. Carson, (1862) 11 U.C.C.P. 462, pc/oraper CJThis right to so retain the property, upon which h had per-"lormed labor and thereby added to its value, onlv applied to Pesonj. property. At common law a mechanic had no lie. upon a'.uilding for labor done upon it and could not retain possessionot realty upon which he had performed labor. Kven at so eTrlva period a.s the year 1835 this auestion was discussed in an 0^--case iJoknson v. Crew, 5 U.C.Q.B. (O.S.) 200). where abuilder having performed work on a house, withheld pJ^sLand insisted that his claim must first be paid. It was dedded

"
ha ease that the builder had no lien, and that no action tuldtor his claim until the absolute delivery of the house. Robinon C.J said: "On general principles and in ordinarv cases abuilder has no lien on the house which he has built or repaired-

1—MECH. llgN.
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i

it would Ihj nuwt inconvenient that he should have. The

ground on which it stands is inseparable from the house and

sucli tt lien would exclude the owner from his own freehold."

Macuuluy, J., said: "Contractors for such work nmst rely on

the personal liability of their employer under the contract, in

an express security guaranteed by substantive agreement. No

lien results in law in their favor by reason of the expenditure

of their toil and material on tlie estate and for the benefit of

the owner."

It is true that a contractor may have a right to hold

materials as an unpaid vendor until they are paid for, when

such materials brought on the land of the employer have not

been affixed to the freehold, and the property in them has not

passed to the employer by the terms of the contract (BcUawii

V. Davey, [1891] 3 Ch. 540), but when the materials have been

affixed to the freehold, a c-witrnctor, in the absence of a statu!.'

has no lien on them, or on the work constructed with them.

They then form part of the freehold. Ilalsbury's Laws of

England, vol. 3, p. 264.

It required a statute, therefore, to create this lien and it

was not until the year 1873 that this right was created in

Ontario, which was the first Province in Canada to enact a

Mechanics' Lien Law. 36 Vict. ch. 27.

OuoiN OF THE Law.

Ontario, doubtless, adopted the system of Mec*hanics' Lions

from the statutes prevailing in many of the States of the

neighboring Republic. Such a system is unknown to the liiw

of England. The actual cause which led to the introduction ><(

the system in the United States is not known. Phillips, in liis

treatise on Mechanics' Liens (3rd ed., sec. 6) states that it liiis

been supposed that in Pennsylvania, which was one of the first

States to establish the system, it owed its existence to the an-
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aloffous proviHions cntnined in the Act of the commonwealth of
1784 relating to pernon. employod in building and repairing
vcHsols, and othen. seem inclined to trace its origin exclusively
to the necessity, in a young nn.l growing country, of festering
mechanical and industrial pursuits, and tho manifest equity of
dedicating primarily buildings and the lan.l upon which they
are erected to the payment of the lalmr and materials incor-
porated, and which have given to them an increased value
Hut IS it not probable that the origin of the system is traceable
to the circumstance that many of the new settlers in that
country were mechanics, who came from continental countries
where laws existed basetl on the civil law. which has so deeply
inHuenced the jurisprudence of the civilized world, and that
these workmen, having had the beneficial experience of the civil
law provisions which protected the contractor and mechanic
and clearly defined and regulat d their interests, would natur-
ally press for the like privilege to be given them in their
adopted country? The civil code of Louisiana is directly trace-
able t.. this source and in rejjard to mechanics and iaimrers
IS practically a re-enactment of the provisions of the civil law
The enactment by the British Parliament of the famous "Que-
bec Act" of 1774, which extended the limits of the Province
southward to the Ohio and westward to the Mis.sissippi, restored
the civil law to the people living within that extensive territory
and It ,s probable that the provisions of that law protecting
mechanics, were familiar to many workmen who afterwards
became residents of adjoining States and who would quickly
.Toin m the movement for the securing of a statutory law with
similar provisions for their protection. The old French law
gave a hen to workmen over all other creditors, upon the equit-
able principle that they who had furnished materials, and had
worked for the common benefit of all the creditors should
therefore be first paid. Pothier Procedure Civile, partie 4
<'h. 2, sec. 3, sub-sec. 5.
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jroreover there were many thuiiiuiiida of Dutch aettlen not

only in New York but aloni; the Delaware and in Maryland
and Penngylvania, (IVnunylvania Archiven, vol. 1, Hazard),
and these settlem and their relatives and friends who foUow.-.l

them to their new homes had lived untler the civil law in Hoi
land, tind the nieehanifs niiiong them would naturally ngitnff

to secure an enactment giving them similar protection in their

adopted country.

It is not unlikely, therefore, that the provisions of the civil

law constituted the foundation for the system of Mechanics
Liens now prevailing on this continent.

In the United States, the first statute creating such a lien

was enacted by the General Assembly of Maryland in 1791.

This was followed by a measure passed by the Legislature of

Pennsylvania in 180:1. In 181!) the Legislature of Jlassaclm-

setts passed a Mechanics' Lien Act which was adopted in

Jfaine in 1821. As illustrating the meagre and incomplete
provisions of these early statutes it is worthy of note that the

Massiichusetts Act gave a lien only to one who had made a

written contract with the owner, and the first Pennsylvania
Act made the lien ap|>ly only for debts contracted by the owner
of the property in connection with work done or materials fur-

nished for the building, and the contractor himself was ndt

entitled to any lien under the Act. The primary purpo.se of

the latter statute was not to secure the contractor but tiic

mechanics and dealers who were liable to lose through him.

The whole statute consisted only of two sections and was con-

tained in about thirtv lines.

Initial Difficllties.

The legislative germ introduced iii Ontario in 1873 gave

little promise of long life or future development. It was an

exasperation to the owners of real estate, and in many cases
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wa« 8 diwppointment to per»,.n» clai.ninR « Ik,,. It w«. pub-
l.dy .t.pn«t.s.>d a. being of profit to „., one nave the lawyer.,
and .t wa. suHpeoted of b-ing the otfMpring of the wanton wooing
of he workmgman'a vote. The Aet wa« vigoronnly condemned
in t u. pre.« by «u>tor. who ha.l invoked it ,.nHUcee*.fullv

I^kmg haek to that period, it in „.,t H„rpri«i„g that the
i.ew Aet wa. unpopular It was good. «o far a- it went, buta d.d not go far enough, and there waa the inevitable aeeo.n-
punnnent of amb.j^uity in respeet to Home of ita terms It
existed only in favor of the direet eontraetor with the owner,
and there wa« a perilous perplexity and haziness alH,ut the
sc-ope of the word "owner." who waa. as one judge expressed it.
....v.roj^l w,th great perils." Sub-eontraetors disliked the
tatute because ,t d.d not, give then, the right to a lien on theand and eft then, unprotected fron, fraud. They were en-

titled to have the.r claims paid out of any ,„onev due by theowne- to ., eontr«..tur. but that privilege wa.s"speedilv dis-
covered .n ..vany cases to be illusory and valueless, inasmuch aa
v the .me the owner received from then, the necessarv notice of

tluwr cla.n« there waa nothing due by him to the "contractor
«nd therefore nothing to pay to the sub-contractors. This defectw«s n.„.edied in 1874 (37 Vict. eh. 20). After further amend-

Montreal v. IJaff.^r, (1884) 10 A.R. 592). there was a clearer
understanding of the scope of th,. word "owner" In 1877
tliere wa.s a consolidation of the Acts (R.S.O. (1877) ch l^OFor .some years there was contention between lien-holders andlu. .ncum^brancers for priority, (see Douyla.. v. man^berlain,

. -.u'u
^' " *^""' "PP''""^ *" ^ ^«ne'-''l dissatisfac-

tion with the statute. An editorial. appeared in 1876 in the
•sodHte columns of a law ^.urnal, (12 C.L.J. 300). vehementlv
demanding the repeal of the Act. and describing it as. "as that
-nost absurd and hurtful of all illogical legisl!tion. " 7nTe
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following year another editorial appeared in the same journal,
which, after referring to a particular case (13 C.L.J. 9), as a
specific instance of the unsatisfactory character of the Act de-
nounced the whole measure as unjust, absurd and unintelli-
gible.

It should be noted that the case which provoked this violent
attack upon the Act was reversed on appeal.

i

ij t

Important Amendments.

When, hy further ainendnients to the Act. the legislature
sought to protect the sub-contractors and material men by giv-
ing each of them a lien, the law was often misunderstood bv tlu-

sub-contractors and material men, who in uumy instances suf-
fered loss because they failed to realize the importance of tiie

doctrine enuuciated by .Air. Justice Proudfoot, when he said:
"The American statutes, so far as I have been able to refer
to them, contain no definitions of the term owner, but the courts
have construed it to be the correlative of contractor, and to
mean the person who employs the contractor, and for whom
the work is done under the contract. Our statute seems to
have franuHl the definition in accordance with this course of
decision." Bank of Montreal v. Haffncr, (1881) 29 Gr. 31l».

The contractor and material men, however, Telt that it was un-
reasonable that anything more should be required to be shown
by tlie!u to secure their claims than to prove the ownership of
an interest in the land and the doing of the work benefiting
the owner of that interest. Moreover, wage-earners were dis-
satisfied with the Act because there was no adequate protection
for them against the dishonesty of contractors. In order to
aflford ample protection to wage-earners, amendments to the
Act were made in 1882, (45 Vict. ch. 15), and further amend-
ments in 1884 (47 Vict. ch. 18), and in 1887 (50 Vict. ch. 20\
By these later amendments a better status was given to the
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lien for wages; aU agreements made f..r the purpose of -.ie-

;

vent.ng the attaching of mechanics' liens were declared ^ ..id
except as between the actual parties to such agreements, uid
the procedure for enforcing and discharging liens was im-
proved. The next consolidation was in 1887, (R.S O (1887)
ch. 126K and further amendments were made in 1889, one amend-
ment, (52 Vict. ch. 37), directing a special procedure for the
enforcement of the lien, and the later amendment, (52 Vict
eh. 38), making a change in the percentages required to be re-
tained bv an owner. I„ 1893 by an amending Act the pro-
cedure for the enforcement of the lien was further improved
-N..tw.tbstanding all these amendments, the Act was in such a
condition until 1896 that the courts were often forced to allow
gross nijustice to be done by reason of technical slips, and the
rcnedy intended by the Act was often burked by matters of
fonn and not of substance. (See observations of Riddell J in
Barrington v. Martin, (1908) 16 O.L.R. 635.) In that year the
Ityislature made a clean sweep of the old Acts, and recast the
who e statute (50 Vict. ch. 35.) There was a subsequent con-
solK at,on m 189.. (R.S.O. (1897) ch. 157), and a revision again
in 1910, after additional amendments in intervening years
Snice then, practically no cliange has been made in the Act

For some time there had been contention in regard to the
construction of the word "completion" of the work, but finally
ni the case of XcM v. Carroll, affirmed on re-hearing (see Sum-
mcrs V. Beard, 240.R. 641),it was established that "completion"
meant substantial completion and that the subsequent supply-
ing of trifling imperfections would not have the effect of pro-
longing the time for the registration of the lien or for bringing
the action to enforce the lien.

When the right to a lien was extended to sub-contractors it
proved, in many instances, an expensive and useless right be

I

cause there was no machinery accompanying it which would
enable sul> oontractors to ascertain speedily the amount due by
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the owner to the contractor. Eventually a provision was
adopted for the further protection of sub-contractors, whicli

provision is now embodied in section 12 of the present Act.

Another defect in the statute, which impaired its value to sub-

contractors, arose from the fact that a contractor could by his

agreement deprive all sub-contractors under him of the right

of lien, and it was not until 1884 (47 Vict. ch. 18), that the

defect was remedied.

It was, of course, very difficult to anticipate and provide

for the innumerable questions which ultimately arose concern-

ing the scope and meaning of the terms of a statute of tliis

novel nature. The ambiguity of some of its sections was tlie

subject of occasional comment by the courts, ilven at so late a

period as 1885 Chancellor Boyd, in one case, expressed regret

that he could not exempt the plaintiff from costs "incurred in

endeavoring to discover the true meaning of the mechanics'

lien law." Graham v. Williams, (1885) 8 O.R. 478.

The experiences of Manitoba, British Columbi;,, Nova
Scotia, New Brunswick, Alberta and Saskatchewan were not

so troublesome, as by the time enactments (m this sub.ject

had been passed by their legislatures, the path had been made
fairly smooth.

Contrasting the meagre, inadequate and inequitable provi-

sions of the Ontario Act of 1873 with the comprehensive ami
just provisions of the present Act, based as it is on a due regard

to the rights of all ,'aiiies, great progress may fairly be claimed

along a somewhat thorny and troublesome path, where con-

flicting rights compelled the legislator to proceed cautiously

lest the honest endeavor to do full justice to on*e class miglit

involve injustice to another class. There has been a slow but

steady widening of the remedy, so that, while the remedy itselt' I

has been made more effective, it has also been extended so as to

include new classes of persons equally entitled to invoke it, and |
the law itself in the various provinces of Canada is gradually |
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becoming uniform and well settled. It is not claimed that even
to-day the legislation on this subject has anticipated and effec-
tively dealt with all possible contingencies and is complete and
pertoct. The statute, construe it as we may, presents anomalies
and incongruities with which it is very difficult to deal "
Jaclson V. Egan, (1911) 200 N.Y. 500, per Cullen, C.J Fur-
ther legislation, doubtless, will be necessary from time to time
to meet new conditions and to cope with the ingenuity of those
desirous of evading the provisions of the Act, but when the
difficulties of the subject are considered, it must be conceded
that the Mechanics' Lien Acts as they exust to-dav in this
country, are distinctly beneficial and just measures' It was
feared by some persons that the Acts would be oppressive to
the owners of real estate, but it is now universally recognized
that these measures are not more oneixjus thai, necessitv and
.lust.ce demand in order to protect those who do work and fur-
nish the materials by which the realty is benefitwl

The value of a statute of this kind cannot be measured by
tlie frequency with which its provisions are invoked. The mere
tact that It IS on the statute book constitutes in itself a whole-
some, salutary and far-reaching influence in preveirting at-
te,npts to defraud which might otherwise be successfully under-
taken. An adequate idea of the value of the Mechanics' Lien
Acts could only be afforded by their absolute repeal, as it would
tiien be found that those cla.sses now protected bv the law
irom the fraud, injustice, misfortune or improvidence of other^
in connection with building contracts, would have the strongest
reasons for demanding the re-enactment of these statutes



CHAPTER II.

Nature and Scope of the Lien.

!. i

A right which requires a statute to create it, and also statu-

tory words to determine the precise length of its life can be truly

called a creature of the statute. There are other liens created

by statute, but a mechanics' lien upon realty differs in several

respects from any of them. The statutory law which bears the

closest resemblance to it is that which relates to an incumbrance

affixed to the realty for taxes due to a municipality.

A mechanics' lien although created by operation of law is

dependent upun contract, express or implied. It being con-

sidered that a person who by his labor or material enhances the

value of realty belonging to others has a special right to coiii-

pensiUion and, therefore, should have a preferred claim on such

realty, the object of a ^Mechanics' Lien Act is to secure to him

a priority of payment of the value of the work done, or

materials furnished, by giving him a lien which attaches to the

land and the structure.

This lien arises by virtue of the employment and the doin^

of the work or furnishing the materials {McNamara v. A'/rA-

land, (1891) 18 O.A.R. 276), and is given as a security only for

labor done or materials furnished to be used in connection with

the construction, repair or improvement of the structure.

Eobock V. Peters (1900) 13 Man. L.R. 139.

The death of a lienholder or the dissolution of the co-part-

nership of a firm of lien holders cannot affect the continuance

of a lien.

One purpose of the Act is to secure to wage-earners priority

over all claimants not having a superior equity, so that wajre-

earners who became entitled to a lien as the work went on

would not lose their lien through any subsequent default of the
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contractor. To waRe-earners tl.e owner may be made liable for
more than what is payable to the contractor, but with this e.x-

ception the charge created by the statute is a charge upon
inoney to become payable to the contractor and when, by reason
of the contractor's default, the money never becomes pavable,
those claiming under him to have this statutory charge upon
the fund created by the Act. if and when pavable, have no
greater right than he himself had. and their lien fails Far -ell

v. <inlla,jh,r, (1911) 18 O.W.R. 44G. 2:1 O.L.R. l.-JO; McManus
V. Ii'othschild, 25 O.L.R. 1.38; Coh v. I'rarson, (1908) 12 O.W.R.
111. The lien itself is an interest in land (Stewart v Gcmrr
(1881) 29 Gr. 329), and attaches to equitable as well as legal
estates or interests in land. Rcfffjin v. Mniics. 22 O.R. 443 •

Montjoy v. Ilcivard School Dist. Corp., 10 W.L.R. 282 "
\

trustee having power to improve and repair the propertv can
usually by his contract sub.ieet it to a mechanics' lien

"
Springer v. KrocscluU, 161 111. 358. It will attach to the estate
of a leasee, {Oaring v. Hunt, 27 O.R. 149), but subject to all the
conditions of the lease, {Williams v. Vanchrhilt, 145 111. 238)
but the lessee's contract cannot, as a rule, affect any other inter-
est, unless the les.sor consented to the making of 'the improve-

^

n.ent.s. Garing v. Hunt, supra; Graham v. Williams, 8 O.R. 478
jO O.R. 458. It attaches only to realty, and does not create an
estate m the realty itself but is, in effect, a statutorv charge
upon the estate or interest of the "owner," as defined by the
Act {Gating v. Hunt, supra; Graham v. WiUiams, 8 O.R." 478,
9 O.R. 458), and its registration makes subsequent transfers or

h.K-umbrances of the land affected by the charge subordinate to
the rights of the lien holder. It arises as soon as work is done
or materials furnished, and is subject to be increased or de-

I
creased in amount from time to time, as further work is done

lor materials furnished to be used, on the one hand, or payments
linade to the lien holder, on the other hand. Although the lien
larises «8 soon as the work is commenced, or the materials have
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been placed or furnished, yet it actually takes its rank with

other interests and incumbrances not solely according to the

date at which it cai.ie into existence, but, in so far as the work
or materials have increased the value of the land, in priority to

other interests and incumbrances, though the latter be prior

in point of time. Galvin-WaLiton Lumber Co. v. McKinnon,
(1911) 4 Sask. L.R. 68, 16 W.L.R. 310.

The lien may be registered when commencing, or during the

progress of the work, but an action thereon cannot be commenced
before completion of the contract. Curtis v. Richardson, (1909)

18 Man. L.R. 519.

The lieu upon registration, take,-, effect from the commence-

ment of the work, or from the placing of the materials, as

against purcha.sers, etc., under instruments registered or un-

regi.s,tered. L'obock v. Peters, (1900) 14 Man. L.R. 139. As
between owner and contractor, the lien may exi.st from the time

of the commencement of the work, yet if the latter desires to

preserve his position and establish a priority over subsequent

purchasers or mortgagees, he must register his lien. McVean v.

Tiffin, (1885) 13 O.A.R. 4. The office of the statement regis-

tered, so far as respects the lien, is not to create it but to pre-

serve it, and maintain it against subsequent purchasers aud [)r<)-

teet the latter from the ri.sk of taking without notice any land

affected by a lien. The purpose of registration of claims for

liens is to give public notice of the existence and nature and

amount of the claims and of the persons by and against whom
they are claimed, and of the property subject to them, so that

persons interested in the property or intending to acquire any

interest in it may receive reasonable notice of the character of

the claims attaching to the property. Such information as

answers this purpose should be held sufficient. Bickerton v.

Dakin, (1891) 20 O.R. 702; Fulp v. Power Co., (1911) 157 N.C.

156. The owner has the right to know from the account fileil,

the amount which has become a charge upon his property in
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order that by payment or tender he may discharge the property
of th.s encumbrance. If, therefore, a claim for lien i., wilfully
and fraudulently made for an excessive sum, the lie. ^ill be
defeated. Marsh v. Mick, (]911) 159 111 App 309

When the work is done or the materials are furnished, the
|e„ havmg attached a« the work is being done, relates back to
the tame when the work was begun, or the materials were com-
menced to be furnished, and takes priority over incumbrances
n..t recorded at that ti.ne. Ottawa Stcd Castings Co v Dom-
tnton Supply Co., (1905) 5 O.W.R. 161, 41 C.L J 260

The lien for materials arises on the materials being furnished
for the owner or contractor or a sub-contractor, and attaches
only to the erection, building or property in respect of which
they were furnished, and of the lands occupied therebv or en-
joyed therewith, or upon which the materials are placed or fur-
nished to be used. The policy of this legislation is to prevent
ni owner from obtaining the benefit of the labor and materials
of others without compensation, but i- is not intended to compel
an owner to pay his contractor's indebtedness for that which
does not go into or benefit his property. Brooks-Sanford Co v
Ihfodorc Tilicr Co., 22 O.L.R. 176.

The lien of the wage-earners is controlled bv the contract
price or the proportionate value of the work done. They are
placed in their employer-contractor's shoes, and cannot daim
"lore than he could. Bncm v. Samuel, (1908) lo o W R 1232A mechanics' lien is a charge upon the whole realiy, al-
though the labor done or materials furnished may have only
been connected with part of it. This is aptly illustrated in a
.nse (Beatty v. Parker, (1886) 141 Mass. 523), in which it was
decided that a drain pipe extending from the cellar of a house
>n a city, through the cellar wall, yard and street into a sewer
and included in the contract for building the house, which was'
fitted for the use of the city water, is a part of the hou.se and"
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that a hen may be maintained for the laying of this drain, it
being i,nmateri«l that the fee of the .street is not in the owner
of the house. In a later ease it was held that a lien might exist
for ffradmp a lot, as, if the grading were reasonably nece&sary
to the proper eonstruction and occupation of the house, it fairly
could be considered as part of the erection of the house Rcid
V Berry, (1901) 178 Ma.s. 260. In fact, any improvements
which although outside of a building are necessary for its
proper use, and are on the lot of land, may be the subject
of a lieu on the land and building. Thus, a lien may be
claimed against the whole realty for the drilling of an
arti-sian well (lioU witch v. Harrington, (1906) 6 L.R.A
550)

;
constructing a reservoir {Brush Elic. Co v \Yarmck

Electric Co., 6 Ohio Dec. 459) ; pipes in a cold storage plant
{Stcgcr V. Arctic lUf. Co., 11 L.R.A. 580) ; a gas machine {Pcnn-
syl. Globe Co. V. Gill, 1 Pa. Dis. R. 538) ; electric light (Baelgcr
Lumber Co. v. Marion Water Supply d; Power Co., 15 L.R.A
6a2)

;
brewery appliances (Walt.^ Campbell v. Yuengling, (1890)

125 X.Y. :\). A person furnishing lead to connect a house with
pipes in the street may have a lien on the house. Ferry v Roth-
baum, (1911) 155 Mo. App. 331. Mechanics' Lien Acts in Can-
ada give a lien upon the building "... and the lands occupied
thereby and enjoyed therewith," and this phrase has been
liberally construed. Where a lien on a mine was claimed, and
It appeared that none of the work was done and none of the
materials were furnished on mining locations Xos. 128 and 129
but these were "enjoyed" with No. 258 on which the work was
done. It was held that the former sections were, therefore, Sub-
ject to the hen. Davis y. Crown Point Mining Company, (1901)
3 O.L.R. 69. These words are not necessarily restricted to the
particular lot upon which the building is situated but may
include other lots intended for use with the house. Clarke v
Moore, (1908) 1 Alta. L.R. 49. Where a statute permitted the
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oth.r (liHtinpt proiM-rty (Currier v. Frinlritk, (1875) 22 Or.
24;«: DuHHV. McVallum, (1907) 14 O.L.R. 249; Barr & Ander-
Hu„ V. /Vn.v d- <•«., (1912) 21 W.L.R. 2:J7; OW/,VW v. Barbour,
(IHHH) 12 I'.R. ')44; Larkinn v Blah man, 42 Conn. 292; /«c« v.

\a„hisk,t Co.. (187(») 140 .Mhm. 2:>t!). but a joint lion may W
had upon a nunilnT of BtnictiireN »»iiilt or repairod under a
Ninnle confraet. and tluiM connected in construction and owner-
Hhip. In reality they are to be coimidered as one building or
sfrueture. ThuH, seniiHletached bouses, or bouses erected in u
row would be treated as one building {OnUirio Lime As^n. v.

Grim,r,w,l. (1910) 22 O.L.R. 17; Capprr v. ailltspir, 11 W.L.R.
;nO; Windfall Sal. (ia.1. Co. v. h'ur, (190H) 42 Ind. App.
228). If the amount for which the lien is claimeil can b.-

apportioned In'tween two or rnor? properties, or if separate
prices are fixed, it seems a separate lien may be claimed on each
property for the amount due in re ;peet to it. Boolk v. Boolh.
(19(>2) :{ O.L.K. 294; Shaw v. Tlomnso,,, (1870) 105 Maas.
:<45; but see Fairrlough v. .S»ii7/(, (1901), i:j Man. L.R. 509;
h'athhiini v. Ilayford. (18fi2) 8" Mass. 40fi.

Where a contractor has several contracts with different per-
sons for the erection of distinct buildings, a person who supplies
materials t6 the contractor can only have a lien upon each
owner's house for the amount due to him for material that had
gone into that particular house. The onus is upon him to make
his claim upon each house severally and he cannot join all the
houses and all the owners in one proceeding and make.one lump
claim against them jointly. Hut where an owner enters into
an entire contract for the supply of material to Iw u.se upon
several buildings the nature of the contract shifts the onus and
the liev claimant can ask to have bis lien follow the form of

the contract, and that it be for an entire sum upon all the

buildings, and, in such ease, if an owner desires to invoke the

statute to the extent of having a lien upon any building eon-

fined to the value of the material going into that building the

onus is upon him to shew the facts. Dunn v. McCallum, (19071
14 O.L.R. 249.
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In an action hy a himfwnd nirainNt » wifp « »

(«m,/A I B,^.iL > .

"K""nni a wife to enforce a lien

i..- H,.i>.u„. ..ill: ::;::;
•-

"i^Lr't "r^
I., ^p»ir iKilh f„r , !„„„ „,,„ ;/ '

l„„iur ,.„„,„„„,

.M.r,,li,h, CJ.. I„ ,„i, "7.„ "7
f;

""°""' »' I"-""".

'- w. M« -.he ,:":„;;'::r:r'
""• -

ibo i.„,i „r ,.„,,„ f,/,i, ,,ri™,, ;
""" "° "'"

lb.' pnce for the work and material, „™Tl ' ' ' *

: ""•• «- .» '- p.ia .vit™ :,",," LTtLrti
';

"1 respect to his mother's buildinir r «

^'"ntracted to do

-....^on.e.e.tKe:;::^;.::::- --
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tween the two buildings according to the amount of the work
performed and the materials in respect of it."

Though the decisions are conflicting, in the United States «
hen would be upheld in the majority of the States in cases
where separate buildings are erected upon the same lot or con-
tiguous lots, for the same owner under an entire contract. If
the buildings are on separate lots, though erected under an
entire contract with one owner, the lien is only for the work
done or materials furnished on each particular lot. No lien
arises if the lots on which the buildings are erected are owned
by different persons, though erected under one contract Hath-
bun V. Hayford, (1862) 87 Mass. 406; Childs v. Anderson.
(1880) 128 Mass. 108; see Stoltzc v. nurd, (1910) 30 L.R.A.
1219. If, however, different owners join in the contract for the
erection of one building on contiguous lots, a lien may be
claimed against the whole property. MUkr v. Sheppard, 50
Mmn. 268; Memel v. Tubbs, 51 Minn. 364; J. A. Treat Lumber
Co. V. Warner, 60 Wis. 183. No lien can be claimed where the
work is done or the materials furnished partly upon land
owned by the person for whom the work or materials is done
or furnished and partly upon land of a stranger. Stevens v
Lincoln, (1874) 114 ilass. 476; McGuinncss v. Boyle, (1878) 12:{
Mass. 570; see Lee v. Hill, H W.L.R. 611, unless the amount due
in respect to the part owned by the person for whom the work
was done can be shown. Batchchkr v. Hutchinson, (1894)
161 JIass. 462.

There are also decisions in some States to the effect that a
lien attaches on the land of both owners where a joint contra.t
is made with them for the work to be performed on both lots
which are owned separately. Dcegan v. Kilpatrick, (1900) rA
X.Y. App. Div. 374, 66 N.Y. Supp. 628; Miller v. Schmitt.
(1901) 67 N.Y. Supp. 1077, and Miexcll v. Guest, (1895) 40
Pac. Rep. 1070.

In a leading Massachusetts case {Forbes v. Mosquito Flat
Yacht Club, (1900) 175 Mass. 432), it was held that a me-
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lesspp's «.f^to fn, „ •

P*" *** the realty, and upon thelessee .s estate for years m the land, for labor performed on th!

r;;si7irtt'-trr:r "- -^
"

bmldings the otniep of which h.d r,<, „... !
"^

U„d „p.. ..hieh the h„ildng':l°3^,'° " '7' "''^

.W e«.„d ,„ . h„nd,./„«JCn'l,"d 1': tbuilding was personal pronertv Th. i ^
a'tnough the

as follows: <'The cont ary ooTn n
'?'*^ '"'^^^ '"°*^°"^«

rf.«. 106 Mass ooTpT °7"^°f
P^^^^^^ i° ^«y^* v. Fessen-

~rrit: i-irir •—--"'-
« who had nierely . written .^,„,„, „,,," ,„^

"» '"'^
^^

1 "°f
'" "» »»"'=»«. .nd the lien w,. deniedfor ,hf

'"^ J>"g was personal property. So much of it as s o^ 1ianJs of other persons than the respondent was the real^^ta^eof those persons, and so much of it as stood on th eZldett^.r^ was the r^pondent's .al estate; and the gZd^ „
^
Inch the exceptions were sustained was that it could not be^-.own how much of the work was done upon the building on

li
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consent ,0 ito Ltion «n '^^1 of t
''""'^."""» ™ •

of years at least
" ' ""^ *^^ *«™

removed to lot 2, the malerialmim wa. not entitled to , ir.„upon ot 2. i.»„„„ , j,..^.„, 52 ^^ ,,^ ^ ;;^;;;^
^« •-

fo, », "
':"^°°""' "" '° '"""'' "» P'>«. etc., neees^pvtor the catrymj out of the eontract »hieh tj Jl """"^

preperty ot the owner if the oonTlttl 1,1^'"^ ""

h.d that the valne of the plant ^'flirdTo^'n .7welnded in the .monnt on whieh the owner wa. renni^ toretun the pereentage, thongh the contractor had f.iS .
Plete the contract and the plant had Si L '^p^^;*
the owner. B„ke„ ,. Breu^r, (1902) 1 O.W.E. 62Where defendant leased premiae, to . eomnanv .„J .1.

*
w^r^ld .'htr,'''

'^"" "' "'"'"' "' '- *'">•"•
11 was neia ttiat the lien only attaohpd tn !,„ ^„ , .

e«. H'* V. «„., (a<,„2) -1 oTb 32,
"""" '°'"-

nished on mining locations Nos. 128 and 129 hJ\u
"enioved" xvith v„ oco 7. '

**"* ^^^^e were

h^M rf.. f ^^ "° ^^^""^ *»>« ^°^k was done it washeld that the former sections were therefore subiect t!.'), ,

Davis V. Crown Point Mining Co 3 O L R fiQ .

'"'

of Fuller T i„ c •
"^^ V "^•^- ^^5 ^^e also remarks

168 ITS r.io
'
'"

fr"^.""
^""'^ ^^--'-"o« V. Ford. (1897-168 U.S. ol.S. xipon the principle of determination of the extei tof land covered by a lien.



NATURE AND SCOPK OK THE LIEN. 23

A lien upon a building also attaches upon so much of the
adjojnmg land as « necessary for the use and enjoyment of the
building for the purpose for which it was erected Clarke v

TbIZW T";-"-
'''' '''-'' ^- '-^^' ^«^«

«'

156 Banl of Charleston v. Curtiss, 18 Conn. 342. The extent
of land covered depends on the circumstances of each case-
thus a dastmction is drawn between

. roperty in the countnr'
and property m the city, a larger area being allowed in th^former case.

In a number of cases the question whether the enforcing of
this hen ,s a proceeding in rem or in pcrsomrn has been dis-
cussed and conflicting views have been expressed. Tn a Newfoundland case (Lynch v. Trainor, (1893) 1.3 C.L.T 426 New'
foundland L.B. (,884-1896) 744), an action to enforce a.lZ
for wages under a Mechanics' Lien Act, it was held that such!
proceeding was an action in rem and not in personam. The.Newfoundland Act is almost a complete transcript of the On

Cush^l21), Shaw, C.J., referring to this question said:-
The course directed by statute is conformable in part toproceedings ,„ rem, and partly to those in personam, but theobject being to charge the estate with a lien, an encuu .., 1wholly independent of the personal remedies which a con.acting party may have, the course of proceedings must be considered as most nearly resembling a proceeding in rem "

It may now be considered as well settled that the action isone m rem. Washburn v. Burns, 34 \.TL 18 o-
Citi^ens' State Bank, 105 Iowa 26^

' "'"*''" ^

The view expressed by Boisot will be generally accepted asan accurate statement on this point: "If when we say pureed
ing ,„, rm we mean a proceeding which is not against any per-'

Th HV 1 "^

T""' ' *''"^ "''^^ ''''' '^^ condition areb de ,,,ed, and which results in a judgment equallv bind^ng on all persons, although not made parties to the proce'edin^
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then a suit to foreclose a mechanics' lien cannot be said to h. „
. proceeding in rem. But if we una th-

'>« said to be a

however, more accurate to say that sL Tn I
" P«'''»«P».

Where lands are out of the jurisdiction the court cannotaffect them otherwise than toy Droceedin., i« ^ ?
Tinf fh»-„* *

proceeamg i» personam and can-not, therefore, enforce a mechanics' lien by sale of land oufofthe jurisdiction. Chadunck v. Hunter, 1 Man. R. 363A person who claims the benefit of a mechanics' 'lipn

the aumu, ,„e„d. ,„ ^„„ ,„j ,j^
P »»»s <te

k^nd ., the s,..„,. ^„^. „, ,„„„_ ,

» » ^f '

the following classes of persons:—
(1) Those whose claims are bv virtue «f o.

the owner of the land and buiCo^; L^T:^^^^^or materials furnished with his consent 7. ,

**''°'

^nd others having the sta uto v 2 K
'

^'^'""^ ^'""tractors

(2) Thn«. h
'^"^^'^y ^'«»" hy consent of the owneu:

aennition ot the term "sub-contractor;")
(3) All labourers and wage-earners'.
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ite general scope and purpose r^jl ;,""'"" "°* ^"'^'^ ^^^hin

Yonkers, (1911) HS^aTdIv m ^^ t^'t^
^^- ^- ^»'^ «/

for the purpose of Purchasing material or n
''/'^'""''^

which labour and material were intlT^ .
^^""^ ^"^ ^«'^"'

law will not entitle the person 17
'"'"' "'^*'^^° *»>« li«°

C, in an Ontario ease (Cr2ey%T\ """" ""'^ ^' «P"»»«'

of the plaintiff is the creature ;f h! f/ ''""^
'

'"'^^ ^«°
by itsp„,visions." WresLtl^*^^^^^^^^ ?"' '' """^^
referred to as giving absolutely aHen To

';
'' ''"' '''^^'^

tractor, „,aterial men and labourer b"?;"'"™'
"'"""

calculated to mislead. "The statT'/ '^^ * '*"*''°^°t «
only a potential right of creating H ''\T T ' "^"' '"*

(1892) 21 S.C.B., ,cr Strong. J. ft j^'
407

'""^ ^- ^^'-^
I
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CHAPTER III.

CONSTRLCTION OF MECHANICS' LlEX AcTS.

the right to a lien, but the courts adoDtT'lh 7 ^^ "'"*'

the p.visio„3 .hieh .ee^r :h?:r:rrhtr/
^vr:rz:r^;riXrr -^'
eerned, the language of such L^tlt ri t reo^trdagainst the person claiming the lien. Such a lien sS
wither "' "'^'^ ''' ^'^™«°* »>- broug'hfr^fwathin the provisions of the statute, but its terms should notbe extended to cases falling within the reason, but not p^vidTdfor by the language of the statute. The courts cannofex^endhe statute to meet meritorious cases unprovided for by "o
el nT'l ^r7"«°-

-*h the p«,visions creating the right issenial before the lien can attach. ''The statute does not

^

the hen, but only a potential right of creartine it
" F^n,lT

Tiermn, 21 S.C.R. 407, per Strong, J
^ ^'^'^"^* '•

and?' f? "^ '^" '''" '' ' ''"P'^ «"^ ••««««"«We requirementand can be done in a plain and obvious wa,-, and a lienda^Zha. np j.,st ground of complaint if this portion of the sTat

t

« strictly con.^rued. This lien is just what the statute make "tand the courts cannot enlarge or les.sen it. Being the cr aJu" Ifhe statute it must be limited by the provision! of hTl

hZ. f ^ 40,; i?o6e,cfc V. Peters, (1900) 13 Man. 139-Haggerty v. Grant, (1895) 2 B.C.R. 176; Smith v. .l/c/n/.j."
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(1896) 3 B.C.R 96 9«. ir n. .,

>^«/-.v.//„n<,,,1:/BiR^ *J-
^7- (1«<>2) O.W.R. 327;

theBrUish'l^br'Chaif'r"." '^ ""•- "^^'^'^'^^ ""'«-

(1892) 21 S.C.R 407) 'R T ^°' ^'^'''"""'* ^- ^'-'""N
gives a Privilege in favour oVa\rSorT ^''V""''"

" •''^^*"*«'

himself strictly within it, tenrandtl ' " '""'' '""^
statute in question here which7;o ,^ts h^': i'? ^''T

'" '''

been abandoned it is to be considprJ k
'" '"*' ""'^^

for a time. If .. should ho d fu1 toT
"'"'"'^' '"^^^'^^'

should .be adding a clause to the Act - "^ '"""^''"''•^ "''

"But these liens are wholly of Ih. ^' ^'"'""' ^••'- ^''•'l^

tion of ordinary righ^ ThevT
"'' "''''""' '"»' "' ''«'•«««-

the statute clearly tLn^'m". .h'""
""•' ^'"'^ ^'^-^ ^

-d together, and one™:! ^^'l^^ l^^
^""^ """^^ ^^

another, I cannot find in th ., T •" construction of

of an entire intenilJ^„d"^'^tH"" "'"^ "" •"^-*-"
"f the language in s:.Z:":Zt2XT7r! f^'^^"*^""to me to be the one whioh ^ ,

*'"°" (2)- That clause seems

priority of liens and mo^tga':^ ™^^^^^^^
'"''' ''' -'«^--

work or furnishing materiiraTdrr " ^°'"™^°''-'"ent of

In a British CoTumbre;! ,Z T^^
«C.R. 176), Bogbie. C J sa" ''tT ' '' '''•"" ^^^'^^ ^
the inchoate right of lien'eTther fo! T' ''"'"*' '''''''' ^^'^
that it shall aKsolutel cl,1 , ,

"' "'''''''^'' ^'^^^^^^

thirty.,ne days stati„r hi '" '" '''"'''"^ "" ^'^"^ -^^in

^^•'•iehistheadd;erfThetn::"ThraJ"t ""^ ^^
lien (section 9 of 1888, section 8 of 1891 nd ! T^'""'"

'""^

a right of this very unusual natn! ) !
•"''"

^'^ ^^"''^

followed." At page n7 n^r '
''"'"*•' '"""^^ '•'' strictly

-^"^ page 1/7 of the same report th*. ru; o r .
further says: "Thesp ^fntnt^o ^

report tne Chief Justiceinese statutes do not confer ordinary rights.
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|»1

They must be followed and construed at least as strictly as the
statutes regulating conditional bills of sale."

In applying this principle of construction, Crease, J in a
subsequent case (Smith v. Mcintosh, (189r 3 BCB 26'at p
28), referred to the case of Harding v. KnowUen, 17 UCQb'
564 (which was a case of a conditional bill of sale), as an illus-
tration of the extreme rigidity with which such Acts are con-
strued. The affidavit which was made in that case followeddosely the direction of the statute in all other respiT, but tlu
that the word "creditor" was inserted instead of "creditors "
In commenting on this defect. Crease, J., said: "I dare say it was
a mere mistake of the person who wrote the affidavit, but such
mistakes cannot be allowed to have the effect of frittering awav
the provisions of an Act of Parliament."

In a later case in the same province (Wake v C P L Co
(1901) 8 B.C.R. at p. 360), Martin, J., said: "However unfor-
tunate ,t IS that the labourers have lost or will lose most of their
wages. It would be still more unfortunate if, when they pursue
a statutory remedy which imposes a heavy penalty upon persons
who do not even employ them, the statute should be strained to
add to the existing burden of responsibility already borne bv
such third persons." See also observations of Irving J i^
Leroy v. Smith, (1900) B.C.R., at p. 298, and of Maclennan, j' AluGeanng v. Robinson, (1900) 27 A.R. 364, and, as to the general
rule, Archibald v. Hiibley, 18 Can. S.C.R. 116.

In an Ontario case (Webb v. Oage, (1902) 1 OWR 327)
Meredith, C.J., said: "In some of the American States a con-
struction more favourable to the contractor has been given to the
Mochanics' Lien Acts, the provisions of which were somewhat
like those of our Act, which are in question here, though not
Identical with them, but we are, of course, bound to follo^^
the decisions of the Court of Appeal of this province in prefer-
ence to those decisions."

In the Province of Quebec, where, although there is no Mo-
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chanic.' Lien Act. provisions of the civil law, similar in many
respect.. e,«t, ,t has been held that « strict compliance with
such provisions « necessary to create a lien. La Bangue d'Hoche-
laga v. Stevenson, 9 Que. Q.B. 282, [1900] A C 600

The only Canadian judgment which is apparently not in
complete harmony with the principle of applying strict con-
struction to the sections creating the lien is a judgment by

(1884) 6 O.R. 1). It was contended that the registration of thehen was not good because the name of the person who was theowner at the time was not mentioned in it, the former owner
having without the knowledge of the claimant sold and con-
veyed the property before the completion of the work. Fergu-

Z' ; "^^^^ ^"*'"°8 ^'•»™ th« decision in the case of Janes vShmvhan (1842) 4 Watts & Serg. 262, and stating that the
statute under which that decision was given was somewhat dif-
ferent from the Ontario statute he was then construing, said:
Yet I am of opinion that the reasoning of the case to which Ihave referred applies, especially when I look at the date of the

conveyance to Pousette and the allegation of the plaintiff that he

al^er. H r/""^*''"!
""""^ '*' ''"^ ' «•" '' "P''^'^" that this

all ged defect is not fatal, although it has been said that the
statute relative to mechanics' lien being in derogation of thecommon law, should be strictly complied with." But in the
Pennsylvania case quoted by Ferguson, J., it is important to note
that Gibson. C.J., stated in his judgment that the Pennsylvania
statute, expressly requires no more than the name of the re-

against the past or present one.

"

In 1903 the Supreme Court of Michigan, in a case (Waters vJoknson, 96 N.W. 504) which involved the construction of a
tatute similar m its terms to that construed in Jones v. Straw.

Z' rf/l^''^''^"^
^"^ ^^' ^'"^truction given in that case,and held that a lien claim which named a person who had con-
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l7,1y!\\rT'
^^""^ '^' «''"»«' ^he claim wa. i„.ufflcient

Where an owner may be compelled to pay twice bv th.
- atute Huch le,iHl«tion in highly peLl and it i. but^t to en-true at .tncUy against such a result. Recent deciln, n ohe"Amencan courts generally adopt the view that Mechani .'tt"Acts must be strictly construed with reference to all requ «melupon wh.h ,He right to a lien depends. Turnes v.^^X

seekinir tn „nf
"'"'' ^^'ty must be resolved against the partyseeking to enforce a lien under it. Builders' Material Cn v

lead -^ t
'' "'' ""* ''''''''' »'• ^^•'•^h h« -nay have^r ady pa,d to the contractor should bo construed strictly

r:i^r7;:i -^-«-^//...o.v.;.._«.^

th«?"* T!^
*'" P"^^«'""« ''^aJ'ng «ith the creation of the lienth legislation m some of the provinces of Canada now reou ejo

y a substantial compliance. Mallett v. Kovar, 14 W.L.R 327Flack v. Jeffrey. 10 ifan. R. 514
'

well L«redtwThalt;"'
'^''^"'*""

'' "'"' ""^ ^ «'-<^-«l -vieii settled law that the sect.ons creating the right to a lien cannot be ..tended beyond the plain sense of their words aUhoZ

:.rnr.^:;^r"r "^ '''''-' ^'- -^-.ctiontft a

stru'L T
'

^°'°!'T"'
"' *'^ "^"' "' '"^^ «»bject of con-struction. There .s, mdeed, no rule of construction applicableun formly to every provision of such an Act. So far as th lovisions which create the right to a lien are conceil^a ^le of
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Whether a. regard, perwn or pruperty, are similarly .ubject to.tnet construction." Maxwell on Statutes, 3rd ed ^9 Butwhen the other p«,vi.ions of „ Afechanies' ijen It dealiL .1thhe enforcement of the lien, are the subject of e „. uel' aendency to^g.ve these sections a broad and benign I Zta

o lZ^i « .
""P'"" " disp.«ition to follow the advicef Lord Mansfield, pven in connection with another branch ofthe aw, but quoted approvingly by a Pennsylvania court hr^«pect to the construction of Mechanics' Lien Acts T'ZZ.•"tanglmg the right in „ net of form "

In one Ontario case (Bickerton v. Dakin, (1891 ) 20 O R 7()".
s.'.' also observations of Boyd. C, in Crcrar v. C P R Co nqo-i;
^ O.L.R 383 2 O.L.R. 107), Meredith. J., stated a cao^ Zon«truct,on which will probably i.e followed in the vario "s coZ
". Canada. Referring to the mechanics' lien laul he ri^'T elessenfally remedial Acts are to be given such fair large and lib^ alc-n» ruct.on and interpretation as will best e^sur^ the ^^ „

ot. .ct.ons founded upon matters which in no way have nre
Ju<l.e.Hl or could prejudice any one. it wL n

T

-nded that the l^nefits of the Acts should be f tt ed::; 'b";roquinng the skill of a special pleader to secure them '' * '

ot an the facts, and invoked purely technical grounds in seekinirto have the property declared to be unaffected by a cia m rf He„

587
"r ?;*"•" ^"" '''"'' '^—«'(190^) 27 A R087) Osier, J.A., in referring to the question of sufficiencyofjhe^notice in writing required by .section 11, sub-section

civii'aL'"''^
"" T '' *'' "''''' "^" *" ''^ ^-d as pleadings

rlki "?"•' ""' •"' ^''' •^•^«'-« «^«' f«t«' defects mighb^P eked out ,n It. But it is not intended to be the subject osubtle criticisms and trifling objections.

"
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139) K.ll.m C.J., .fter quoting «H,tion 17 of the M.nitob.MechaniCT* Lien Act, Mid:—
«i«niiooa

"Thi. latter clau«, appear. diviHible into two part.. Firat

.tan'ti7;f''
"'•""" " '""•• «°™P"--- - »'«-^r ."b.tan aal a degree ,. to invalidate the lien unle« «.me party i.

th7 th
' '~"'l'

''•'" •" ••**"*'-'*'°° "' • «»••»• I thinkthat the onu. on the queation of prejudice ia upon the partyobjecting to the registered claim. The defect i. not to invade1
":;"'thi;"

'': -t-
-' ''- ^"^^« ^'-^ ^^ ^^^^^

ZvZl \ '
•'"'^^ •"""' P^'*"-'y ''"•'» the opinion,for which purpot^ he mu.t have «,me evidence either direct »;arising out of the circumstance, and the nature of the dietIn the present caae there i, nothing to .uggest that any of the

Jt. contents or was m any way aflfected by the error "
An observation made by Chancellor Boyd (tee Oroham v WiL/-. (1885) 8 O.R. 478) point, to an l^il7^;:Ztwhich might be adopted in the construction of Mechanfcs'S

iln •? '?'"'"' '"'^*^' '^'^- "'' y''" «'^« « ^^'y latitudin.

read such a caae as this into the Act, but I am againat giving«uch a meaning to the word, when the result « to c^a^

the difficulty of harmonizing the conflicting decUions in va7ouB States, and pointing out the distinction between the "reme-dial sections of a Mechanic' Lien Act and the other portionspropounds a rule which i. in line with the observation of Boy"

Uen il
/°"°"'\.^^,«°' *^«t «•««« P~vi.ions of the Mechanics'Lien Statutes wh.ch make a man's property liable for his debtsare remedial, and should be liberally construed; while those pro-viaions hat make his property liable in a case where he^s n^tpei^nally liable, create a new right, in derogation of the common law, and should be strictly construed."



in « l«t..r caiM, («,«„„^ , ^^^^
Maclennan. J.A., adopt* a .imiJar att t

.

**^^*

''• "'"I I 'lo not think Z .M.Jt f • "" ""•"' "" '""«<'"«

tJ... 1-nKuaK.. in 1 to „rr
'"''''""'' '"^

.n«n « clebt.-
'•'" ""* '""" " '«"'« «ith another

'•"'t after the lien has aetuallv «Vt .^ f '•" "••''•P'-"»««ion,

'.> 'avor the view h" th oth ^ '
''' '"""•• "P'"'"" -"»"

A.t in to Heeure and make available allr 1 I?" '''""

tH-«t entitled to it the money wh ch L u
^""'''''' '" '^'^

P". '..Ki for whieh the, haTeild vZ^^^^^^ ^^"*"' *"

"-'t VH^^d for the purpose of nakin!
''"''"*''"' ^'"'

-t eontracted for bv th^rand Zh ^"T"'"'
"'^ '"' ^'''"'^

.l.«-»to„ V. Or.„,„w, (IfllO) 22 OI,R ,7
'^'""
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and the supplier of materials to receive pay for his materials in a
cheap, simple and expeditious manner." Barrington v. Martin
(1908) 16 O.L.R. 635, at 640, per Riddell, J.

In view of the foregoing statements, it appears plain that
courts <i. Cmiada. once the lien is acquired, will give a liberal
construction to provisions dealing with procedure and will not
be disposed to permit mistakes of procedure to defeat the lien
or to nullify the purposes of the legislation.

There are coiiHicting decisions throughout the United States
•n the construction of Mechanics' Lien Acts, but decisions of
Ma-ssachusetts and New York courts accord substantially with thr
principles of construction adopted by courts in Canada. "Al-
though when a lien attaches, the provisions of law upon the sub-
ject being remedial, a lil)eral construction will be put upon th..
statute for the purpose of accomplishing its objects, yet this
applies only to liens which have attached. Upon the question
whether a lien attaches, a different rule of construction obtains.
Liens are in derogation of the common law; they may create an
interest in land by parol, and that interest may be a secret
interest. The court is not authorized to extend the law bevon.l
the causes specifically provided for. It cannot say that tl...

statute by implication includes labor not within its terms
•

(Trask V. Searle, (1876) 121 Mass. 229), per I^rd, J • "Th.>
rule in New York has been stated to be that the Act should
not be strictly construed except as to the provisions by which
the property of a third person may be incumbered. Hubbell v
Schreyer, 14 Abb. Pr. (N.S.) 284. In a leading case iir New
lork (Mahlcy v. The German Bank, (1903) 174 N.Y. App. 49!))
the question of construction of the New York Lien Act was dis-
cussed. That Act requires the notice of lien to state when the
first Item of work was done, and the notice of lien in that cas,.
failed to make any uch statement, although it complied with
the other provisions of the statute. Section 22 of that Act . x-
pressly declares that the statute is to be construed liberallv
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"nt;i'i.?i!;^r!.::r^'n" " ^^« --^' -^^'= "B„t
t..in.inrhe„otieet:;: -^^^^^^^^^^^ «nd an.,

of work was done, or anythin7frr \ !" '''*''" "'^ «"* '*«'"

inferred. It « true that'th pa „;,
«?'!,'

''''' ""^ ™'^^* "«

requiring this fact to be statecf is 1/ ",
'^*"^ ""^ '^^^' «f

statute has expressly required it p
'"^

^
^ apparent, but the

'li'^regarded, and it is not necessary Ih^t'^J"
***" """"" ""'^ ^'

tlH' law should be followed Zt f

h

•

^''"'^ ^"^^««« «f

that the law shall be construed li e^'dri"' T^
''''''''

c-ourts to entirely dispense with what h. .w f
*"*''°"'" ^''^

shall contain. We are ther«f
*"*"*' "«>'*• t^^ notice

of lien insufficient"
• •^""' ""^^^'''"^^ ^« ^oM the Mce

-\n important New Vm-i-

construction of the Xew York! T T"""
'' ''''''''''' '"^^ '•»'«™1

Th.. chapter under wllr^Xl'^r"? '"^'^"^^^' "^
a lien provided that "at anv t! Tl ""dertook to acquire

performed by the co trLtoTfo I f" ''' "'^'''^ "-'^ ^« ^

Y
the city, and within thil^tr/fJrT^^^^

plated or accepted, any claimant mav fil !
'""' " '° *"""

dence of the claimant verified bthi/o I " '' ''"*'"^ ^''^ '•'''''-

the amount claimed ;tc " The « "' "'""""t'""' statin,.

'He Claimant, statin, "it hi tirrrofZ T
"" ^^^ "^

nienf oned in the fnr»„«: . •
^ ^"^ claunant

.

-tainedaretruTro-r':^"*^^

;honld .ceive a WVaT constIrn^'^Inl" T '''' ''''''''

'««• of the State provides that ,^Tu k
'
*^' '^'"''^^ ''«»

A very l„r^ Portion otusi.'lrtr"^ "'"""^' ^^^•

0" hy agent«, whose principals ma. h u
""""''"^ ^ '^"'^^

of the details of the work an^wh^ u"' ' '"^'* "^"""''^^^^
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the Act in question we think the act of the agent should be

deemed to be that of the principal, and that it was so con-

templated by the legislature." McDonald v. Mayor, etc., of Neir
York, (19()2) 170 N.Y. App. 409.

"Adherence to the terms of the statute is indispensabl.'.

but the rule must not be pushed into such niceties as serve but t >

perplex and embarrass a remedy intended to be simple and sum-

mary, without in fact adding anything to the security of the

parties having an interest in the building sought to be encum-

bered. Certainty to a common intent has, therefore, always bet'ii

held to suffice." Waters v. Goldberg, (1908) 124 App. Div. X.Y.

511.

The JIassachusetts Supreme Court has declared its view on

this question of construction in an instructive case. General Fin

Extinguisher Co. v. Chaplin, (1903) 183 Mass. 376. The fails

were that under an entire contract to construct and install in tlie

respondent's buildings a fire extinguishing system of a specified

kind for a stated price, a sworn statement was filed in the Regis-

try of Deeds while the work was going on and about ten diiys

before it was completed. It was held that such a statement filed

before the work was done or the debt was due did not fulfil tlip

requirements of the Act. Under section 1 of the Act in question

it is only "a person ito whom a debt is due" who can file a stnte-

ment and establish a lieu. By section 6 he is authorized to file

his statement within thirty days after he ceased to labor on or

furnish labor or materials for the building or structure.' Section

7 relieves ithe claimant from any injurious effect of an inaccur-

acy in stating "the amount due for labor or materials" unless lie

has "wilfully and knowingly claimed more than is due to hiin."

Knowlton, C.J., said: "We are of opinion that these various

provisions of the statute do not authorize the filing of a state-

ment except where work and labor has been done under such

circumstances as to create a debt which is due, and which is

payaible then or at some future time. This is the construction
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Which has been put upon similar statutes by the courts Theeases wh:c seem to hold differently are all, or ne r y aliundestatutes which require the filing within a stated time aCl
:;t c^stor"':'.!?'^'

'"^ "- ^™P-^-* relatL tXot th facts to be embodied in the certificate or statement "
The judgment concludes by using precisely the sale words

Ma.j. 206) more than twenty years previously: "A lien of thisnd can be preserved and enforced only by „ strict compl a„t^wth the requirements of the statute. There are no equftieltobe invoked in ad of it
" Tli« «„,.- r.

«quiries to

States has said- " Alfh u
^'•\^"P'^^™<^ ^^^^^ of the United

t tute the W- . t T '"'''''*"•'''' "^"« ''' '"^^ -nation of8ta ute^ the legislation, being remedial, should l,e so construed

1890 168 U.S. aia The rea.son stated by the United Ptates.rent Court of Appeals, Mi..ouri, for a nberal c nstru;!;
0. -statutes which gave liens to laborers and materialmen^Ta"M.eh men cannot recover back their labor or material andth

by their value. Hooven v. Featherstone, (1901) 49 CCA 229The view expressed by the Supreme Court of Illinois onthis .juestion IS that the right to a mechanics' lieu is a cuZativereme y existing by statute in derogation of the commonTaw Inds atutes granting such right must be strictly construed LZt
L 1 uT" '''• "• '''""'^^' (1^01) 99 111. App .12^
affirmed; McPugk Co. v. WalUicf, 198 111 4^0 And tn !nf
a iien there must .e a substantial complianc;\ith heC"ments of the lien law. Dun,.m v. Woodu-ort„, 158 111 App 48

'

See Godfrey Lum. Co. v. Kli,^, (1911) 167 Mich. 629. idia,
P ...sions should be construed liberally .nd unless a variancepalpable and material it will not be deemed fatal. Ster^^ !^
( onkhn Lumber Co., (1907) 134 111. App 173

^ '

Jl^'lr ^'V"""'*"
'"'"' " "'^'•«' -nstnietion of theute. Skaw V.Young, 87 Me. 271 ; Wcstcott v. Bunker, 83 Me4!»!»; Durhng v. Gouid, 83 .Me. 134.
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"We must not be hypercritical when scanning the speeies of
hen and estimating its suflBcieney, etc. Calhoun v. Mahar, 14
Pa. 56, 58, quoted approvingly in Wilson v. Canevin, (1910) '22fi
Pa. 362." But a provision that the lien law shall be co'nstrued
liberally to secure the beneficial interests and purposes thereof
does not authorize the court to dispense entirely with what the
statute says a notice shall contain. Bradley v. Huber Co (191

1

146 App. Div. (\.Y.) 6.30.

In the Interpretation Acts of various provinces in Canada
there is a provision which enaots that every chapter of th.-
Revised Statutes shall be deemed remedial and shall be con-
strued liberally, unless such construction is inconsistent with
the intent and object of the particular Act. But this is a general
rule of construction and is necessarily subordinate to particular
cases.

BEKOSPECTIVE AUD REPEALING ACTS.

The question whether a Mechanics' Lien Aot is lo be con-
strued retrospectively so as to apply to past contracts depends
primarily upon the precise language of the Act.

The Interpretation Acts of the various provinces often havo
an important bearing on the construction of the Mechanics' Li..,,
Acts. An illustration of the application of the Interpretation
Act IS afforded by an Ontario ease. Walker v. Walton, 1 •.

|{

(Ont.) 579. The plaintiff registered a lien under the Mechanics"
Lien Act of 1873, on the 14th of August, 1874, for the price „r
machinery furnished on the 12th of the same month. The pri...
was payaWe in instalments, the last of which fell due on tlie

4th of May. 1875. A bill to enforce the lien was filed on the
7th of July, 1875, being within the 90 days from the expirv of
the period of credit prescribed by section 4 of the Mechanics-
Lien Act of 1873. S..,.,ion 14 of the Mechanics' Lien Act of

18/4, which came into force on the 21st December. 1875, enact..!
that "every lien shall absolutely cease to exist at the expiration
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Of thirty days after the work shall have been completed or thejnachanery fum^hed, unless i„ the meantime proceedings sia,have^been taken to realize th. claim under this Act "
and ect.n 20 repealed all Acts inconsistent therewith. He^ revers ngthe decree m the preceding case, that even if the Act ^f 1874 repealed the Act of 1873, the plaintiff's lien was saved bv subseet.on 4 o. section 7 of the Interpretation Act, which p^.v!that the repeal of an Act at any time shall not affect any act done. any nght or nght of action, existing, accruing, accrL or es!tabhshed

. . .

before the t,me when such repeal shall take

The repeal of a mechanics' lien law during the progress of thework for which a lien is claimed does not c 't off the 1Cl 1an s nght for the work already done, where the p Z
statute re-enacts and continues the lien law, with some changesin matters of procedure only. Bear Lake <k R W W rf /T
Garland, ( 1896) 164 U.S. 1.

« '^ ^- >» •
W

•
«l /. t„. v.

A Mechanics' Lien Act by one section repealed previousMechanics' Lien Acts and as it enacted no lien for materiair nosuch l.n existed. AWion I. Works v. A.O.VM., (1895)Tac.R

Where a statute is passed changing a law it is generally eon^rued to apply to the facts coming into existence after theZ
\. J rotcstant District, 5 Man. L.R. 49.

Mech^ics' lien laws are not construed to have any retrospective effect unless such construction is clearlv and unm stoTe"

I-R. 10; Horn Mfy. Co. v. Stcdman. 215 Pa. ISl'll^naT^

mT"^T' '' "'• -'pp- ''««' ^'^^'"•'' - //'-.. C;19 Mass. 206; P,crce v. Cahof, 159 Mass. 202; Benton, Wi,mrc, (1873) 54 N.Y. 229.
"^'

H..d they are not so inconsistent that they cannot stand togethe';
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If i i'

M
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». D„,r. (1876) 67 X y ,49 * " ""^ <""»' «»i C»«.«.

-k "::z: !: r^, -j:;
« •"-= p.-.- b.f„. „,

hardt. 222 III 111 ^ k * .u f^^™" (Etdendrath Co. v <?f6

Ml V. /-a*,. ,99 ,„
^^^'-If » e»forcine the lien. Kr„.

"-.or V. Le.l,.l,ltZ IT™"" '" "" '•'™" ^"
527). tat « pr„vi.i„„ i„ , ;,„;

"* ?,"•'" " S-""*", 5 111.

Where a notice of lien was fil.^
/' ^' ^^ ^^- 21^

prior to a law which declared tZ 'M
P'^^'^'°«« commenced

after one ,-ear. unle« y o^lrtf eo ^H I'

" "" ""^ «-"
the statute was not constn,J V ' ^' ''"" " continued/'

that the lien continue'^ thr
'"""'^ '"'' '* ^^ held

P«'-* V. Boylan, 57 NY 433
"^"''*"° "' *»" ^--- /'«V^.

one, and the repeal of the law wi
1

"!. H .
" "^"""^ * ^^''^-'

503.
''^*' *'"^"''^'' ^- ffolcomb, 49 111. App.

-u„pe.i.,.„,„„r,rr:r;:™:sjf:-~:



pealing law, the court will ««?
-ed. of the «pe.J ,;:'7jr '"" "'^""''^'"'^ *« ^'e
risrhts of the parties are fUed'hvTr *'''' ^«eption, the

tract waa made, but auch ll'Tl!! '"''' "''^" *"« -"-
forced by the law existing at tttir„^

»>« established and en-

Phillips, ^. 29; GoodtTy^Zo^u *'^. "'^ ^'""'-"^'^t-

192. A lien which attached Jfo^th
''^' ''' '"^- ^«2.

-kin. absolute the inchoate ^t:::,t?:fT^'"!f
* °' "^ ^^"^^"^

affected by that legislation, thour^ L """^" '« ""*

-^^.uent thereto. S...r v. CJ^S;7:r478,":?r'
"^

r



CHAPTER IV.

Property which may be Subject to Lien.

In asoertaiiiing the character and extent of property which
may be subject to a lien, it is necessary first to examine the pro-
visions of the Mechanics' Lien Acts which define the scope of
the lien.

Some of the Jlechanics' Lien Acts in Canada expressly in-
clude municipal corporations as within the definition of "owner."
Where municipal corporations are not expressly included in such
definition, there are conflicting decisions upon the question
whether a right to a lien arises in a case where the work has been
doi ( on a public building, such as a schoolhouse, which is not
liable to sale in execution. Ilolmsted, at p. 30, refers to a deci-
sion of Proudfoot, J., in Robb v. Woodstock School Board, in
which the right of lien was denied because such buildings are
not liable to sale in execution. In Manitoba it has been held
that a public school building was not exempt from the operation
of the mechanics' lien law. Moore v. Protestant School District

of Bradlcfi, (1897) 5 Man. 49, distinguishing Scott v. Burgess,
(1859) 19 U.C.Q.B. 28. The American cases cited in the Mani-
toba case all adopt the view that public schoolhouses are exempt,
and subsequent American decisions uphold that view. See (Hiii

of Salem v. Lane, (1900) 90 111. App. 560, affirmed (1901) 6 N.K.
37, which decides that the property of a municipal corporation
cannot be sold to satisfy a mechanics' lien.

In another Manitoba case {McAHhur v. Dcwar, 3 Man. L.R.
72), the test question was stated to be whether such property is

liable to sale under execution. In Saskatchewan it has been'd.-
cided that a schoolhouse may be the subject of a lien. Lee v
Brolcy, (1909) 11 W.L.R. 38, 2 Sask. L.R. 288. The weight <.f
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authority outaide these two provinceH favo,^ fh • u

c.p«l corporation for public purpoaea ig notli. / "'"'

anica'iiei,.Gc«er«a'««/r«,eCJn rl Z"''^'"* *° " "-''''•

479
,

Lessara v.W, Cm II^'^^^ TT ^' ^•^•«-

ntfr, (1900) 176 Maaa. 237 U ^7 ',''" ^- '''''"' '
the. Ma^chuaetta caaea il\hlt thltS^.^:: ^it

^"

pubhc uae, and. that it in againat public poli /L the aWn ^express provision to the contrary that fhT /
"""^ "^

.«.r,.«, .„ tke ,overn.nn,t sho^ t ^^^^^^
/-

sale for debt. See als« r«„„ /f f •* *^^ *''*"''' ""'^

(1-) iH. Mass's^ :„: .':r.^ jjr^ 'ii^rjr'"^'

which hold that a building erected aa a puWi Srv
''''

fro... the operation of a „.echanics' lien law th'. " "r""'public policy which exempt such pronertv J ^ """^^ "'
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It ahould be Htated, howevt-r, that thf Lien Act oonatrued

in that cane, after providing for iiuttitutinK and proHecuting the

lien action containH thiH further provision: "That such action

hall be governed and the judgment thereon enforced in the

same manner aa upon iasuea joined and judgments rendered in all

other such civil actions aforesaid." It was a natural conclusion,

therefore, that the lien claimant was in no better position than

an ordinary creditor against the municipal corporation. The
judgment is referrtnl to here ))ecause it states in the strongest

form the reasons against creating a lien upon municipal property

or recognizing it as created by implication, and in those pro-

vinces of Canada such as Nova Scotia, whose Lien Acts contain

no express reference to municipal corporations, the judgment
would be of interest, particularly the concluding portion of it.

whicii says: "To make such a material alteration the law

should be plain, explicit and clear, and there is no ground for

holding that it was the intention of the law makers to confer upon

a certain class of creditors the right to a lien upon property held

for public use by a municipal government unless there is an

express provision to that effect." Lapd set apart by a city for

the erection thereon of a building for educational purposes by

the trustees of a private charitable trust cannot be bound by a

mechanics' lien for labor or material furnished to the buildinjr

erected thereon. Taylor Lumber Co. v. Carnegie Institulr.

(1909) 225 Pa. 486.

A church, not being public property, is not exempt from the

operation of a mechanics' lien law. Dewing v. Wilbraham
Society, (1859) 13 Gray 414; Peabody v. Lynn Society, (1863) .1

Allen (Mass.) 540. In Pennsylvania it has been decided that a

burial ground is not subject to a lien (Beam v. Methodist Epis-

copal Church, 3 Clark (Pa.) 343) ; but lands of a municipality

actually required for its use such as fire halls and police stations

may be exempt on the grounds of public policy and public con-

venience, although some classes of municipal property may In'
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within the proviwons of the lien law i\ ., j /. .

Th.,„„. 500 tot fr.r he ' ^ t T'""';"'
'" "" """

driven i„ ,he bed 0^1 rLt th
'

' " ""'"

•™, II902] 2 K B 168
'

'
*"""» ' "»'"-

A wife's inchoate right of dower i« „„ w
".echanicH'lien. ««t.. v. Ta/Ae, 23 iTJ! °;.* ™»'J«''t to a

Ind. 169, 68 Am. Dec. 615.
"*' *'**'''' ^- *''^'^' »

Railways.

Railways in class («) are under the legislative inrisdiction of
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1 i

the provincial legiaUture, and it la doubtful whether exiatiag
legiiilation in Ontario or other province, ia sufficiently pUio
and explicit to aubject auch railwaya to mechanica' liena.

Under a fonner Ontario Mechanica* Lien Act it had been
held that the landa of a railway company were exempt from the
operation of that Act, the ground of the deciaion being that it waa
against public policy that railway, being ^aaential to the public
u«e and convenience should be liable to be cut in piecea and
sold under legal process. King v. Alford, (1885) 9 O.R. 643;
Breeze v. Midland RaiUmy Co., (1879) 26 Or. 225,

Section 6 of the present Act, however, includes "any
railway." Moreover, sec. 2, sub-sec. (r). includes "any .

railway company" as within the definition of "owner," and aec.

17(3) provide* for the sufficiency of the description of lands
where a lien is registered against the lands of a railway com-
pany. Xevprthele-ss, it having been judicially declar>d in con-
struing the former Ontario Act that railways were exempt from
the operation of that Act on grounds of public policy, any sub-
sequent legislative intent to reverse that policy should be plainly
and unmistakeably expresaed. The grounda of the decision in
King V. Alford, 9 O.R. 643, are just as strong now aa before the
amendments to the Mechanics' Lien Act were made, and if pos-
sible such a construction would be given to these amendments
as would prevent the operation of a railway from being inter-
rupted. It may well be argued that these changes only extend
the mechanics' lien to property of the railway company not
necessary to the operation of the railway and that the lien can
only be enforced against such property. It is to be noted aUo
that the former Act used the word "person" in the definition
of owner, and the word "person" under the Interpretation Act
included corporations. R.S.O. 1887, ch. 1, sec. 8, sub-sec. 13.

It might also be urged that the term "railways" could be
construed as applicable only to street railways or other railways
operated exclusively within the registration division.
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It U. que.tion.ble. therefore, whether the ch.nge. in the ActhHve affected m.teri.IIy the l.w .. .tated i„ K^g v Alf^

. »le onhe'ent.^ ^nL«:LrTr """"f
'"- *''''^'"'' ^^

.tricted to th.t part of the «il' fv 1 T^' "**""" '' "^ «*

if the right of «Iie Jo hi ll ' '^" """'^ *"" '^'*"-- »«d

H«alogoJl to tr.t enTovl, r"""";'"
'« '-P-* ot hia lien wa.

iien f!r the p ice mZLII"^ *" '""' '" "'''' »' »»•«

" rv/rnHnr Mot ;'
r""°"

""""' '""^

ay piecemeal. To make the local law effective it a.„»uappear to be requisite to provide for a sale offhl \ ?
part of the land benefited by the work in rel ^ T u'"'"
lien ig ffiven Th i *

'*^^''* <>' w*»«h a
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|.MI

,("«.,«,!„ • • .
t'Xistiiig Jlcelianics' Lien Acts in

fiiv sioii wtiMri' flw. 1;,... 1
•

.
'"tfiMiraiioii

CO. tent on that th^ l,en extend^i beyond the reRistration divi

Tc: t:T *'':•'T" :' ''- '-"'-'^ ^^^^^ ^" - "'^^^^-

(1007) H o u^t;:i
•"'"' '"' '''''' '" ^'^""•/''^^

^- ^•^'^«-

the'i^Lr"
"'?

"?J
"" "'" '"^^"^ '- "PP'-'J to the whole of

•
. .

H, Which the land is situated.' It is hardly likely tha hlegislature intended to irive a wnrlrmo i ,

^ '

in the county of TT. ,

employed upon a railway



RAILWAYS
49

of the Parliament of CaimH j •

that the provincial legisl^t^n ^1'' '""'' ^ ^'"'"^^y «t«t«d

vires. V.P.R. Co. y. ZTl^JV''' * ™""''^ " ««-
367; Madden v. NelsonTF^^r,, ^'^ ''''""''' (^^^^) A.C.

626; Oranrf Trunk It. Co\ Tklr^'To''
"• ''"' ^^««») ^C.

A''«. V. C.P.n. Co., (1^5 rcr^'J^^T
'^Th'

•'•"• ^^' '"^
provinces to legislate in respect f„ .

^^ P'"^^'* «f the

subject to the power of the Clia" 711^ ""'^ ''•"" ''^^'^ «
-pact to such rail«.,« '^rriTer^;^^^^^^^

to legislate in
ada extends to propertv anH „•

i I
Parliament of Can-

-thin it. legislative juris^ll^r^^^^^^ " "^^^"^ *« -Ws
" "U'chanics

' lien is by sale of th
^''^ ™*^^ °^ enforcing

re-nedy against a Dom „io„ 'i.

''""''""'''' '' ^^'"^ *''«t such a

P^vincial statute. ^^1^^^ T'^
""'' "« «^-" ^^ -

0^ ^'i"-^rZsTrtTT'^'^ ^" "'^ «™* «^"ion
for consideratiin and"tsl^e'n ^".!^'""

*'^ ^"^-^ -"'^^
-not be enforced ain't a'al^

*'**
'^
""''"^-

' '^
""der a fede«l Act an^ declared Hk""''"^ incorporated

-orporated for the general iJ. '^^^ ^ ^ « «"»Pany in-

?-^^«n, (1907) 14 aL^STs
""'''"' °' ^"•'''«- ^--/-'^ v.

Of ^^TZt':^^^^^^^^^ *;,-*- 0/ the constitutionality

"But «liance wis pW and 1T f'
"' '''** •"««' -»'d:

upon provincial legislaTon wWeh T^' •' ""* ^"*''^'^' P'«-d'
appellant a right of sale su'chtt eet eV"""

'" ^^^^° "^^
"nder the exclusive power of ParH-M '*'""'* "^ ""'^"y
clause, 'in so far as the Legislltfre o Th' "'• "^^ ^'^ --"«
or .jurisdiction in regard the

'"'
Th

''~'"" ""^^ «"*''«"ty
a« the appellant alleges and2 I

"'"'''"' "'' * "»ht such
"er sought, are matte™ wlh '°'".'-''«'"«°t of it in the man-
P-. and civil righlTnt:^^^:''!^TT '' '^^

'
""^•'^''t^ "'h'ch are within
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the exclusive legislative power of the provincial legislature-

llnl ""h
""'''' '""' ^^"^"^ P««- ^'^''^^ -eroaeheupon the exercised power of Parliament in respect of any par-

pretl.ldl""'"t'
""'*'• ''' ^"^"-'^^ ^'"'^'^' '--tprevail and the enaetment in question distinctly does that; theprinciple before referred to, .nd the cases decided upon it, ^howthat any exercise of private rights which would extinguish, or

substantially impair, the public ri^ts and interests inThe ^il-way, as a railway, is in direct conflict with the federal legislation
providing for the building and maintenance of the road The
legislation whch gave tho power to sell this railway piece-meal
wa«, therefore, ultra vires, or, to speak more accurately, L;
legislation is remlered inapplicable to the railway in questionby the restricting clause which I have quoted "

In view of this Ontario decision and the decision by a BritishColumbia court, this question of the unconstitutionality of the
provisions dealing with railways subject to federal jurisdiction

^y be considered as settled. But it would seem that adtional provincial legislation is necessary before it can be determined w.th certainty whether railway property of claas («) oXside the registrafon division where the lien claimant's work wasdone and his lien filed is subject to such lien.

Married Women's Propebty.

As a married woman has now full power to hold and dispose
of her real estate and to make contracts her property may he
subject to mechanics' liens.

In the absence of statutory provi-sion to the .-outr.ry sViel,
as section 5 of the Ontario Mechanics' Lien Act, tiie separate
property of a married wom'an only becomes subject to a meoh-
anics hen by virtue of a contract made by her or under her
authority, express or implied. The marital relation alone is not
sufficen to establish the authority of the husband to contract o„
behalf of his wife. Campbell v. Jacobson, 145 111. 389- Bauer v
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the agent of the wife, th quSr.^*
*^« ''^^^^ i» acting as

be determined from all the c ^uJ "^"""^ ^°^ °"' °' "^'^ *°

V. ./.#.r,.., (1876) 37 V.C Q BTsTT '' *'^ '''^- '^«^-'-

612; 2r.«c».d V. Seid, (mi)! OR 7'
"i

'^'^'"'' '' ''^
ajrency of husband, see Gerry v How' nn at

*° ''''^'°"" °^

V. Ayers, 71 HJ. App 529. «. ! 1 '
/n^ers^a/e Bldg. Assoc.

- being done on her p^pZ'f''^/''^ ^'^^ ^^^t the Ivork

-t be sufficient to mak^^r p^' ^'^ "''"^^"^°"^' ^^'^^

/V/«.*, 105 N.Y. 450. The burden
^•^'''^'»"/'"''^ -•

materialman to show that th. .
" °" ^^^ contractor or

;"ppHed With the wiv:Vui:risrr?^ ™«*-^^
•App. 189. Where a husband and wif

^'•^*«*«'-^A, 16 III.

defeat iien claimants againstt :elTSf''''''''^'''
^

'"Shed at the husband's instance Th V u
™"*"""'^ f'"'-

i;- mentioned the husbantr;:tr^1^ '''''"''''' ''
statement was served on him alone w U Tot n " ""''' '' ''''

attaching. Frohlick v. fJarroU 127^ 1
.1^'''''°* " "^'^ ^'•«'»

l^nowledge of or particiraS fn ? ''• ^" ^^^^ absence of
pa- Of the husbfud 7tZZ Ji/:. et"*

^"^" °" *^^
expense of his creditors, the wife's nrn / ^^P""^-^ «* the

""P-vements. A husband I thout he^ '.." "' ''^''^ ''''' ^^^^

;
lien against her separate' estlt ve/frn"'"'

"""''^ ^"^^^^
th^ property. Dearie v. .|far«., 78 Pel 55 .7^'"

"'"" *"

<At.s««, 94 Penn. 313 But in Tin .
'
^f^^nman v. ^e„.

0-' who is ignorant of th wife T!
^' " '"^" '^^'^ ^^«t if

h-hand to build on the Xlt\ 'Tu
'^'''''''' ^''^ '^^

;;"^ - ^i^close her inte^ oV^opTh trT^r""^^'^^
^^^•

from.setting up her rights against th7r„ " ^^^^'^
master, 36 111. Apn 5io ""f*'"'*

^^^ ''^n- Bruck v. Bower-App. olO; Paulsen v. Manske, 126 111 72
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In the Ontario Mechanics' Lien Aet (see Ontario Mechanics-
Lien Act, sec o), in order to protect contractors and others deal-
ing with the husband, when the property is the wife's separate
estate a section has been inserted which, in effect, provides that
instead of the claimant being compelled to prove the husband's
authorization by the wife, he is now conclusively presumed to b.
acting as the agent of his wife, unless the claimant has actual
notice to the contrary. Under this provision a married woman
will not be permitted to show that her husband was not author-
ized by her to make the contract unless she can also show that
the contractor has actual notice of the absence of such auth-
ority. A person contracting with the husband without actual
notice that the husband was not authorized to make the contractmay assert a mechanics' lien upon the interest of the wife in
the property subject to the lien, as well as upon the interest of
the husband.

The contract, however, is the contract of the wife; hence
where the husband makes one contract for repairs to two houses'
one ^belonging to his wife and the other to himself, a lien cannot
be claimed against both properties for an amount due in respect

? ?. .?2T
'''**'*'"* apportioning the same. Fairclough v.

Smith, (1901) 13 Man. L.R. 509.

A husband may assert a lien upon the property of his wife

r7S^\Vr'r'""^^
performed or supplied. Booth v. Booth.

(imKi) J O.L.R. 294.

Where a conveyance of land was made to a husband a.M
wife each of the grantees is an "owner" and may by contract
subject hw or her estate to a lien for improvements on the larui.

tTn ^ r" i"""
°"* ^"'" '° '^' ''°°*™«* (Independence

bash Door d- Lumber Co. v. Bradfield, (1911) 134 S W 118)
but under a contract of the husband alone, a mechanics' lien will
not attach to the estate of the wife under such conveyan.e.
nashburn v. Bums, 34 N.J.L. 18.

If the authority of the husband is shown, the lien will not
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fail because the husband has exceeded hi, .u •

«mount of expenditure. Jones v pI' 1 T^^r.^.'-^^
"' '"^ '""^

Something more than mere knoZ ll
°^- ^^^•

in. the imp«,vement. isso^e LeTr^ '^j
'' '''' '"^''^"^ « '"«''-

the wife's property. ZlXZTr '"""^^ " "«" «^-°«t
Fed. 890. In Illin'lis it ht b^llTi'^f" !;;

^'•-«' (^^10) 181

the contract, and the dehW of ^^'/'"V
"'*' '°"^'^'^«« "^

makes no p«>test against theTcts of h.u*'''"'""'^*"'-' « ^''^

enforced against hfr prlpertrlith
?'*°'' ^ "^" ™«-^ »>«

tract haa been made and Th "'"* *° "'''''»' «"eh eon-

•Var., (1909) hT^I,, ^p l^rTh"'^ ^t"^^-
-'/^^-aW v.

eon.stitute a recognition of ' the hulbairf *'' ^''' """'^

f>".^t V. ^c;^a%, 76 111 Ann S85 r ' '""'""'^
^ ^'•^«^^'-

J«2. Where a wife knew soon I' IT "^ '''"''"''' '^^ P«-

that her husband was eoX^^^^^^^^^^ - begun,

her, and that shortly afterward she ex" 'H " '^ '"' ''^""^ ^^
premises, and turned the monev „v T ' ""'^^'^ "^ the

^he building, such facts^1^ ^°
'" ''"^'"'"^ ^« «- -

of the wife '8 interest, contracts with th \ .
''^" '' '^"'"•«°t

wife's land and the wife a^uiel
'

shet >^
'' '""' ''" ^''^

setting up her rights against theTn " T''
^ ''*"PP^ ^'•«'"

>nnn. 442. See also lZ!n\ 2,n,Z'T' '• ''"''''^•^"' ''

'"i-ion purchased lumber to construcra . T '" "''^'^ ^''
«nd she denied any agency on Zn f7 "'' °" '''''• '«"d
there was evidence of d!^laItion mLT :' ''^ "^^''«°'^' ^ut
structing it. a finding t^^Crlr2 . '

''''
'''''' '""^ '^^ ''on-

'"-for wil, not be'i?t:r,;"7r;T ""^"^^^ *^ ^^^ ^-
ro., (1909) 44 Ind. App 122

'

V b k"
^:""-'""''^'"-^ ^'omAo-

-thority by estoppel. Where a w^'^V' '"'' '^'^ ^^'^«'«

held out her huaband or enabled I. I u'
"'''^' '' ''^^^<^t

"- as having authority^^arontrte ^^ '^'l''^-''r.'-rds third parties by the acts of l^^^Z Z ^tZ
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Lumber Co. v. Holt, 60 Neb. 80.
'^ '^"'*"

A husband who, as owner entmw ,•«*«

builder, CM,.o, .s„l,;,„e„rj;tal7. i ' T'"' """ "

hi. Wife. *,„„„ , .;„;:i^ ,tr.uB; ,a " "' '*" ""

Fixtures.

As the statutory lien is primarily intended to affect realtv

ISZ t^^r"" ""'''' ''^^^^ ''"- « Whether 1^ 1:«hieh have been furnished have become structurally and peinanently a part of the realty. Under a Mechanics' bfen Act t"hen created for materials furnished is not upon the sDe. fima e„a, , , ,,,^ ,„, ^^^^ ^^^ andTand „ThLl.'these ma^nals become so attached as to be a part of the JalThe question whether materials so furnished constituie

"Ltr" " ' ?"*"" "' ^''^ "°^ ^-*-' ^- this subTecfixtures see a large number of citations by Armour CJ i,Argles v. McMath, (1895) 26 O R 90J. .m , 7.„
"

See also the iud^entVlJ^^t'cl'J Tw ''''•^- ''

(1896) 26 SOT? '«« ...

^e^Sfevvielc. J., ,„ Warner v. />„,,,
I »Jb; 2b S.CIt 388; N/ff.A; v. T. Eaton Co., (1902) 4 OLR33o; Ganng v. ^„„<, (i895) 27 OR 149. rli^- Jr \.
Co. V. Heuson, (1901) .35 >^^BR 349- S:,/!; ?

-^'^ "''"''

vestment Co. y. Se.ton, (1894^^6 ^R 7^ r
' :J'^"r"

'"

eo»...... V. Leu,s, (1 07) lo B C R 398
' .T ' ^"" '"

(1908) 18 OI R d-9 /
'

'^'^'''^^ ^- ^«W"v/'.

their*!'
''' ^'"'''^ ?'' ''"' '''''''''''' '^''^'^ «°'J heaters with

n r:p7r:;-itti'"^'^^^'
"°"^^^' ^^^ « ^--^"-^ - p-"''

parts of It in the course of its construction for purposes
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intention of m.khg ,he„ , „
'

, °, « . "* "'"' """

he.tine .pp.r.t„. i, JZiJT ,
"" ™''"'' °' »"«''

To., (1910) 184 Fed 199
merchants Refrtgcrattng

structural connection with the building F 7 n r !
'

Lumber Company v. 5„w.„ (1910) 156 1,1 L gf ^O ^narily there must exist some sort J. t
^^' ^''''-

or .^Kine,. in o.der toTr" ^^Trjirr""'™
sariJy physical annPTnf.v^ u *

realty; not neces-

..n«a«.r .f .he .hin, i„ ,„e2„.l ^^"CT'"priation or adaotatinn f« +j.
^" ^°*^' Appro-

ealty with whJ^.
"'' "' ^"'^"^ ^^ *»•«* part of thereaiiy witb which it is connected anrl ^-ri *u • .

party making the annexation tJe it a'n
" " °' ''^

to the freehold -thi« inf
'° "^"'^^ 't a permanent accession

Of the articl affile^^

--tion being inferred from the nature

makin.. Z ''^'"*'"" ""^ «'t"«ti(m of the nartvmaking the annexation and the nolicv nf tv. i
• ^ ^

-"»^"
'-rr:::„er,'.:ter"'""

-
'° - -

.
Nuoject It to the lien upon realty? Tlie
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te8t question h« applied by the Ma«achuwtt. Court. M,-Wh.twould pa« a. between vendor and vendee T Scannell v. HubBreunng Co., (1901) 118 Ma«. 288. A-besto, and magnesiacovenng placed around steam piping and in a distilled in-tended aa a permanent covering for the metal, may be found
to be furnished m the erection of a building, within the mean-

Zo Vr "'""' '"'"° ^"' "^^*»'°»^»' •* -" P««iWe to

rj! i
***^'^'°°^«» ^««ld greatly injure it, and it was pro-cured to be retimed as long as the pipes remained." Angier vBa,, State, (1901) 178 Mass. 163, per Knowlton. J. Mir«.r

frames annexed to a house at the time it is built, and fitted intogapH left for that purpose in the walls, arp fixtures for which

n88n «-'v v''^";
'"""^ '' maintained. Ward v. Kilpatrick.

(1881) 8. N.Y. 417. See also Union Stove Works v. KUngman,
20 App. Div. 449, affirmed, (1900) 164 \.Y. 589

It was held, in ScanneU v. Hub Breiving Co., supra, that a
mechanics hen upon i-ealty may be established for labor per-
formed in making in an entire contract for a round sum the
apparatus and appliances for a brewery, to be inserted in the
building and connected together by pipes, although part of

city, and the final connecting of the various appliances bv pip.,sn the brewery may have been done by persons other than th.
I.en ela.mant. Holmes, (^J., in referring to the quertion
whether the khor furnished was performed in the erection of abuiLhug, sa,d: "They were built up in the building and coul.l
.ot be got at except by taking tho.a to pieces, which would..em from the testimony «f the respondent's witnesses, to

co.n,„en..a.
ly impracticable. If „„, object was more movab.,.than the others, it none the less was an integral part of on.ori^nal whole, which, as a whole, was a building and re:,

Gas and electrical fixtures furnished to the owner of •,

house but not permanently annexed t„ the building are not
treated as an "improvement" upon the realty which wouM
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subject the realty to a linn a
'

.

«»»,. .„.„ ,Z IZJl'T"' """"' " »'"'«' •"

and v.od« or morWr ...7 „ "^ " '»'"•'»" '«"')<'•

'•-p».«v..M. rtrrr.vTTr"* "' '^' ""-

and ,ubj«„ ,0 ZZl \7
,"",""""""""«"» .« temporary

m,.. 459. /or elL d
^^ "'" ' '^'«'«»'-'*. (1876) 119

Case.. ..I. 1, pp. 6, 673 ,„d ^ ' ' *" °"''"' """"e

a v-«.ti.d":;t:;eMb;r''' "'°°"^-'»"-' "-'"-' '•

"p- »f e,„.p'pi;;;': :;zr -s:: ':: "." --»
'" " nieehauics' lien even fhn„„i

^' " '""*'*'^d

'"»"'" for its instalment r^dt't " 'f7"^ "'^^'•"*-" «-
--WS . „3 to be relvabl w tL"r'^-

'"*''""'
'"^ -^^'^'^ "-^^

'"'-''"» to the real est,,L wi h •
"

'"""'"""'-' 'i'""

' ntcago iSmnhihss Oas Furl /•„ >• /
.\pp. .'):}?.

' ' ' "• ^- ''!/iii<ni. H2 Jl).



I'^-i CHAPTER V.

I

Who may Acquire a Lien.

i.1. .KPPlW tL « T """" '^•'»™«1. »• He mater.

bv fZLf T "'°° °° "" '"''•" " «» i"*d. 11 whoby tur„,d„„g „„,„. ^„i^ „^ _^^j^_.
emUled ,,!

pe^..; WHO .b„.t™ri:"r:rsi- •-
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»"» ie«.l or other ^r^S^ZZriZT""'' '"'"' '^•«'''"

•'o not constitute service. whhL 1 ''"'"''* "«'*»'• «' ««y

'^'^«^) 31 U.S. App. 704 3l';:.B : oi "
''•'•'""-*''

^'y- '•-
in Ontario it ha. be«n heW 7j "

i.-«-t 3,4) that «„ „,ehi eet
' t,Z\ ' ?"'"• ^^^'^^ '''

plans and apeciflcations a„d\i!n " " ''"" *'"• ^™«i"K
"-Wing. In that case „„ dt Zt "

"'"' '"^ ^"^•*-" »^' «
t'^e^n the right to charrfor " ''" ™''^^ ''>' -""««•» be-
ehar,e for drawin; thrp,l„;"';""*'''!'^«"- «-» "« "«ht to
f- drawing plans Ld «pe S ationa h

:!"''" "''' '' « ''-
^Vmerican courts, in a mIZT \ '" ^""^* "' "^'^'^i

eould be maintained by au arIrr?'^' *'"* "*>''« « 'i-'

''"n in the auperviHionTf th"
^"^ '*^'- P^'-^»'-™ed by

entitled to aL o The prl?:'" ?' " •'""'^•"^' ^''^ w«.s not
therefor.

Preparation of plans and .peeifications

Similar decisions have been <,;„ u
vania. Missouri, Kentucky and ^fl f

'°"'"''' "' ^''^""''Vl-

-tly the only cases upon the11*^ " '"'''' ^''''' «PP-
«eted in both capacities ai,ho"r f'^-

^'^''^ *"« "^^itect
»'^'^d to a lien h'e is Tom 1"^;" T'"'

''"' "« « -
«ome American cases stress seems1 »1 I

^' '^'^- ^<^- ^«
stance that the work of dr"X L t ^^ ""^ " ^"^ "'•-'-

;- ia essential^. P^fe^^o ^w^ Hn^'h'^^'r^"^
^^"'«--

h.' scope of a mechanics' lien IZt J ""^''' "°* ^''^'^i"

P«'"ds upon the precise words of tt" .
."' " ^"""^ '^«' ^-

--sting in Canada seem broad 1 .
"''' ""' *"^ "-' -^^^^

'lude "work" or "service'' ren/Tf '" ''''''' '^"»« *« in-

'"^ the plans for the bundinTtl'
'' ''^ «'"''''"-* in draw-iaing. The preparation of the plans
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If'! JM

and specifications appears to be regarded under some Ameri-

can decisions as merely preliminary to the construction of a

building and in effect to be too remote to be treated as work

used in the erection of the building. The wording of the

Mechanics' Lien Acts in ^[assachusetts and in various other

States undoubtedly warrants such a view, but the lien Acts

existing in Canada are much wider in their scope. Under them

a lien is given not only for "work" but for "service" and such

work or service may be not only "upon" but "in respect of"

a building, etc., so that the Acts are broad enough to not only

cover the manual labor of the workman, but the professional

services of the architect. The services rendered by an archi-

tect in drawing the plans and preparing the specifications are

not any more remote than the services of the blacksmith who

sharpens the tools which other workmen use in a mine, and

under a decision in Ontario a blacksmith was held entitled to

a lien for such work. See Davis v. Crown Point M. Co., (1901)

3 O.L.R. 69; Brmhhan- v. ^aucerman, (1912) 4 D.L.R. 476.

Where a statute gave a lien for "work or labor upon . . .

a building," the services of an architect in the preparation

of plans and in superintendence were within the statute.

Hughes v. Torgerson, (1892) 16 L.R.A. 600; Mutual Ins.

Co. V. Rowland, (1875) 26 N.J. Eq. 3b9. In England it has

been decided that the plans and specifications are not the

property of the architect but belong to the owner of the build-

ing. Gibbon v. Pease, (1905) 1 K.B. 810. But the architect

has a lien on them and need not deliver them until he is paid.

Hughes v. Lenney, (18S9) 5 M. & W. 183. See Chapter, Liens

on Personalty, post. *

Lien op Contractor.

To entitle the contractor to a lien there must be something

in the nature of direct dealing between the contractor and the

person whose estate is sought to he charged. Mere knowledge
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of the owner that the work is being done or the materiab are
being furnished will not suffice to create a lien against his
interest. The contractor to succeed must have been employed
by some one having an interest in the land. The person with
whom the contract was made must be an "owner." Gearing v
Eohinson, (1900) 27 O.A.R. 364. See Webb v. Gage, (1902) 1
O.W.R. 327; Flack v. Jeffrey, (1895) 10 Man. L.R. 514; Blight
V. Ray, (1893) 23 O.R. 415; Graham v. WUliams, (1884) 8 O.R.
478; 9 O.R. 458; Garing v. Hunt, (1895) 27 O.R. 149; Bicker-
ton V. Dakin, 20 O.R. 192, 695. The lien may be acquired by a
corporation or a partnership. A lien claimed by a partnership
stands in no different position from any other lien by reason
of the "owner" being a member of the partnership. Ross v
Gorman, (1908) 1 Alta. R. 516. The death of the contractor or
the dissolution of the co-partnership cannot affect the lien of the
contractor.

An explicit statement in the contract that he will assert no
hen [Brydon v. Lutes, 9 Man. L.R. 463), or that the building
shall be delivered from liens, or that all persons shall be paid
by cheque of the contractor will bind the contractor. Ritchie
V. Grundy, 7 Man. L.R. 532. It is not essential to the attach-
ing of a lien that the labor for which a lien is claimed should
be performed at the site of the building upon which the lien is
claimed. DaUy v. Legate, 169 Mass. 257; Munroe v. Clark,
(1911) 107 Me. 134. The work may be done in another city than
that where the building is erected, the real question being
whether the work done was intended for and went into the
structure and was such as to be within the contemplation of the
contracting parties. Scann^ll v. Hub Brewing Co., (1901) 178
Mass. 288. In this case part of the labor upon the apparatus for
a brewery situate in Boston was performed in the lien claimant's
shop in Lowell, and the final connecting of the various appli-
ances by pipes in the brewery may have been done by persons
other than the lien claimant, nevertheless the lien was held to
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ZL T""' .'
'"'"' *'' •^"'^^^°* «f '^^ ^"'"•t on thispo„ on the ground that the labor at I.well was contemplatedb the contract. But where the work was merely sawing andplaning lumber in the lien claimant's mill at the request of one«ho was erecting the buildings, there being no agreement thatthe lumber should be appropriated to said buildings, no liena tached to the buildings although the lumber was u;ed upo"them Bennet v. Shackford, (1865) 11 Allen (Mass.) 444

The contractor is not entitled to a lien merely because hehas performed work or service; such work or service must b

wrlTlf . " ' ""'™'=^- '^' ^^^'•^f"-'
« -»t-tor i,:urongfuly dismissed or is wrongfully prevented by the ownertrom fully performing his contract he has no lien for damages

caused thereby although he has „ n,ht of action for suedamages. In like manner, if the contract is rescinded, the eonractor cannot claim a lien for work done afterwards nor can
recover unless he shews that the person with whom he made

? 874^m M T;
^''''^ ' '''^^- '''' ^'--'-^ V. Lincoln,

(18 4 114 Mass 476. If a contract provides that no paymenshall be due until the work has been satisfactorily comXed
nr r To 7h

^'^*"%'"«^'' ^^^^ ^^^ -"^ract, will no' be exig b,e'

Co V. Uty of Three Rivers, (1894) 23 S.C.R. 289), fcut where

b Ton??;;
"' ''' ""' '^ "'''' ''^ ''^''^-^ ^-^-dotd

b.v consent (Powers v. Hogan, 12 Daly (X.Y.) 444); or im-

and accepted to deceive the other tenderers, but w-^hout the
intention on the part of either owner or contractor that theamount stated m the tender should be the contract price thecon ractor IS entitled to recover on a quantum meruit. Degagne
V. Vhave, (1895) 2 Terr. L.R. 210.
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Bo
Jn the event of the failure nf h.

part of the contract tl e "Le d
' ""'"' '" "'"^'^ "'^'^ ''^

lien for the whole amoun nF . ''
""' ^''' ** '^»"t''««t«r «

of the contract, but LZZlTrZZ TT "' " '^^«''''
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i

The contractor is bound in the absence of fraud or undue
influence or mistake, by the certificate of the engineer or archi-
ect and cannot dispute the same. Canty v. Clarke, (1879) 44
U.LJt. oOa; see Robins v. Ooddard, (1905) 1 K.B. 294; Smith
V. Gord<>n, (1880) 30 U.C.C.P. 553; Guelph Paving Co. vTown of Brockville, (1905) 5 O.W.R. 626. As to effect of undue
influence of architect, see Alberta Building Co. v. Calgary
(1911) 16 W.L.R. 443. A provision that an architect's certificati
shall not be set aside for any suggestion of fraud is not void as
contrary to public policy. Tullis v. Jackson, (1892) 67 L T 840
But the rule that a contractor is bound by the terms of a con-
tract making the employer's engineer the interpreter of the con-
tract and the arbiter of all disputes arising under it, does not
extend to a case where the named engineer, while in fact the
engmeer of the employer, is described in the contract as and
believed by the contractor to be the engineer of a third person
Goodv. Toronto H. & B. Ry., (1899) 26 O.A.R. 133, afnrmed, 30
M..R. 114, sub nom. Dominion Construction Co. v. OooJ. A« to
effect of non-disclosure of family relationship and financial con-
nections between the superintendent of v.ork, who was to fur

a9Vr3; c.i!r
819^"' ''' '°'^"'""' -' '''^- - ^'-'

There are several decisions by Massachusetts courts (see

nZTtiV'"""''
^''"'^ ''' ^"^- '"'-^ ^-^^ ^- Scully.

(1900) 176 Mass. 357), which hold that where performance of
the contract was prevented by destruction of the subject-matter
a contractor may recover for partial performance, but Cana-
dian and English decisions are opposed to this view of the
law. The Canadian law is aptly illustrated by an Ontario case,Kmg et aL v. Low et al., (1901) 3 O.L.R. 234, following Ap-

alt':;t T'/''''^
''^-

'
^•^- ''' ^«^ »«««» «^-^ 'f

accid nt to sub.,ect-matter. see Laine v. The Queen, (1896) 5 Ex.

Wells V. Army d; Navy C.S., (1902) 86 L.T. 764. As to ques



"EN OP CONTRACTOR.

tion of right of removal of nJant „n i ,• •

see Ashfield v. Edgcll mm\ I
""•'*' '"""^^al ^f contractor,

who had taken a eon^ie Ir h
'''• '"'^^ ''^^-''««t

for a fi,ed .„,„, aeeeptrth; pLrntl^fr ^ " "^'^'"'"^ ''--

-^ and tinsmithing work fl $500 h 'k J'
'° '° ^'^ ^'"'"^

of the plaintiff.
3 contract thoLha; .

"'' ''' ''*^'"P'^*'°»

;o $488 the building J^^ ed^ t' nit T""'
^"^^ "^

he fault of the plaintiffs, defendant, or^;.
''"'"'"* '^

fendants had received tun
""^'' ''^ the owner. The de-

eount of their ontrael b„ Z\'''T'^' '^ ^''"'^ - ae-

was for work done C^l^ZZ'^T '"'* ""^ P'''^'^" «^ ^*

tiffs to recover the .$488 on a i

"" '"''"" ''^ ""^ PJ«in-

where the contract I to d woT';
'" ""''''"' '' ""'' ''^^^ *»•«*

be no recoverv until the workT 7 '^'''^' '"'"' '^''^ '^an

to complete i^ cau ed t 1 e defJnT":?^
" ""'^^^ *^^ f«""-

as well to original asfo '

h "
"

"' '"' ^'^'^ «PP"^
admitted the L completion

7"'""' ''°' "^ *^^ P'«'"tiffs

and there wa« nothing to «howL^'fCt on'^r'^";
""'"''

part, there could be no recoverv L, r
^" ^^f^^dant's

234, following 4pp^,, H^^;^ ""i;- ^^ (1901) 3 O.L.R.

different phase of th;/ 1
^ "^ ^-^^ ^ CP. 651. A

^''^ Where a pe«on ent red i^^o
' '^''•' ^''''^ ' ^•^•«-

cofferdam, and there wrlo ! ? •"" '^'''™'"* *« ^'""d a
would not lie for th Trk a„dTbr"' T^*"*"™'

«° «^«-
to complete the contract Whe e h 't"™'' '° ""^™P*-«
plaintiff represented the existed /

^ ^"'""^^^ *« the

-hich did not in fact exist atd I •-""' "'''"*"™'
-ele^, he could only recoTer for th ^^ "" ^'"^ '^^'^^^^
was discovered. J thT - - °' '''^"''' ^^''^ ^««t

-ty and a repretnfa ora^trlr^'^ ^^^-" « --
ducing a contract and a r.nr! .

'^ '"cpresentation in-

*-t is ^-ssed. "';,:;TXr"/;™i"^ part of a con-

5—rcH.UEK.
'^"^' (1858) 2 Thorn. (\ova



66 THE LAW OF MECHANICS' LIENS IN CANADA,

Scotia) 294. See also Thorn v. Mayor of London, (1874) L.R.
9 Ex. Iti.}; L.R. 10 Ex. 112; MrKrnna v. McSamee, (1887) 14
O.A.R. ;j;i9, 15 S.C.R. 311. But trifling omissions in the
perfonnance of the contract will not defeat a lien. Glacius v.

Blaek, (1872) 50 X.Y. 145. Canadian courts, on the other hand,
do not adopt the doctrine of "substantial performance." Simp-
son V. liuheck, (1911) 21 O.W.R. 260. See Watts v. McLeay,
(1911) 19 W.L.R. 916; Mirriam v. Public Parks Board, (1911)'

18 W.L.R. 151, affirmed. (1912) 20 W.L.R. 603; McDonald v.

Symons, 15 W.L.R. 218.

When there is a contract to do specified work for a fixed
sum with a proviso for payment of proportionate amounts
eciual to 80 per ei-nt. of this fixed sum as the work is done and
the balance of 20 per cent, "in thirty days after completion and
acceptance, completion is a condition precedent to the right of
payment, and where the work is not completed there is no
right to recover for the portion done as upon a quantum
7ncruit. Sherlock v. Powell, (1899) 26 O.A.R. 407; see Low-
ther V. Heaver, (1889) 41 Ch.D. 249; Black v. Wiebe, (1905)
15 Man. L.R. 260, 1 W.L.R. 75. As to oral alteration of terms
and quantum meruit, see Barry v. Ross, (1891) 19 S.C.R. 360.
Where no time is fixed in the contract for performance the law
implies that it is to be performed within a reasonable time. It

would seem that the rule in the ease of building contracts is

similar to that in the case ^ f specific performance, which is that
such non-essential and trivial defects on the side of one party
as can b' compensated for will not excuse the other party to

the contract. See Halsbury's Laws of England, vol. 3, p. 187.

In every case it must be a matter of degree (thus the omission
of a lock on a door in a large mansion, or the omission to put
some zinc on a roof, might not amount to non-completion. Low-
ther V. Heaver, (1889) 41 Ch.D. 248, 262, while omission to put

down the floors in a house would certainly do so). See Williams
V. Fitzmaurice, (1858) 3 H. & N. 844.
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; ijo ..lass, i)!?; .l«ff,« y. Scully,
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(1900) 176 MaH8. 357) which hold that where performance of
the contract was prevented by destruction of the Hubject-matter
a contractor may recover for partial performance, but Canadian
and Knglish decisions are opposed to this view of the law. The
Canadian law on this point is to be found in an Ontario cas,-
already referred to. Kiny d al. v. Loux et il., (1901) 3 O.L.H.
234. Ag to responsibility of contractor wlure foundation walls
collapse, see Grace v. Osier, (1911) 16 W.L.R 627 19 WLH
109, 326.

Mere possession or user by the owner of the building upon
which the work was done is not a sufficient acceptance of an
incomplete or imperfect performance of the contract so as f,
entitle the contractor to recover. Brydon v. LuU, (1891) «)

Man. L.R. 64; Geariny v. Nordheinier, (1876) 40 UCQB "1
Sumpter v. Hedges, (1898) 1 Q.B. 673; Oldershawv. Gar», r
(18/6) 38 IJ.C.Q.B. 21; Wood v. Stringer, (1890) 20 O.R. 148
Keen v. Keen, in re CoUim ex parte, (1902) 1 K.B. 55. So,.
also Hart v. I'orthyain Harbor, (1903) 1 Ch. 690; Foster v
Hastings Corporation, (1903) 87 L.T. 736; Leroy v Smith
(1900) 8 B.C.R. 293; Watts v. McLeay, (1911) 19 W.L.R. 9I(i
(Alta.) See Donaldson v. Collins, (1912) 21 W.L.R. 56 (Sask. ..

In a Manitoba ease (MvArthur v. Deuar, (1885) 3 Man. L.H
72; .see also judgment of Perdue, J., in Black v. Wiebe, (1905
15 Man. L.R. 260), Killam, J., said: "The owner of the land
has not an option of giving up the benefit received, the portion
of the building erected has become a part of his land and is

not severable therefrom, and the mere retention of the erection
upon the lands and the use of it with the other portion of tlm
lands cannot give rise to an implied contract to pay for tiie

work done." In an Ontario case {Wood v. Stringer, (mm
20 O.R. 148), it was contended that certain pews were accepted
and used by the church, but Boyd, C, on this point said: "How-
ever, the church had to be occupied, and I do not think this

should operate as an acceptance of this bad work." Upon the
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Kv,m- III th.. ..x..rnH.. «r h«,.|i fuiiHioiw. rhamhrrH v. «„/,/.
Hno,„. 70 I.J.K.H. 4M2. (IIIOI, j K.U. «1M. l'.H«.il,|,. hi,,, .Kh-h
uot .lii«,unlify HI. ..|.Kin....r h !<».• i..rti(ic.iM.. in miHimJ uiiH.t
till' »H.iitnict. Farquhar v. T./,/ «/ IhmiUun. (IH'I'J) 20 O.A.U.
8«. An to |K)w,.p of iirrhittM-f. iin<ii-r Np.K-inI nKri'..in..|if. t<. .Iim^

niim fontra.'lor or iiii.v workman, m- Smith v. (;«r»/«M (lH8('t
.«0 r.C.lM'. TmIJ.

rmU-r H coiitnti'f wlii,.|i ,.|ii|M.werM on owner to tak*> p.»H
»«'M«ioi. and ,^...ipl,.t.. fl... work wlu-n tli<> work m not iH-inK |.r..-

<'..f(l.ul with |.t n r,.f,. to ..nsniv itH comph'tioii hy a Htipiilati-.l
.hit... an ..wiM-r i t Uxiiui to ...x.-rHs,. hin riRht an Hoon aH hr
IniH n'Hson to 8iiHp,.,'t that tlu> work will not Im- (N.mp|,.ti.,I at th.-

«lat,. iiu'iition*..!, hut without waiving hix riRht may lU'Iay action
until th.' fact Ihtoiiu'm ..Mtal)!!!.!!*^! JH'yon.l all doubt. Millik,,,
V. Citti „f llalifnx, (1«H!»)'21 X.S.R. 41S.

Wh«'re under a buildinj? contract work was to lie completed
by "Nov. '.\UV under penally of damaKCH. thi8 date waa cor..

strued to mean Nov. .{Otli. MvH,ttn v. A'lHWfar, (18f)2) 2.J O.KMV As to the rights of parties where in a contract iH-tween »
builder and an owner a date wan tlxed for the completion of
the building and delay occurred hy .lefault of suh-contractnrs.
See Mitchell v. Oiiihlfonl Union. (1!U):J) 1 L.O.R. 857, 68 .1.1'.

84. As to failure to complete building contract and fault

v

I'onstruction of the work, see Binder v. Carrivr. (1877) l",

S.C.R. 19.

If the contract provides for the certificate of an architni
Hnd no architect is appointed the provision is inoperativ,.
Ih„agne v. ('have. (1895) 2 Terr. L.R. 210. Where a bnil.lmff
contract stipulates that the architect s certificate shall be am-
elusive evidence ol" the builder's right to final judgment, nn.i
the certificate is produced and not impeached, there is n,.

ground for refusing enforcement of the lien. Smith v. Smilli.

25 X.Y. Supp. 513. As to final and conclusive character of nnhi
tecfs certificate, see Broini v. linnnatmu School Section, (IfllL')

22 Man. L.R. 2H(); Hamilton v. Vinchin/, (1912) 4 D.L.R. 827.
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does not excuse such party for non-performance of the contractAshrnore. Co., (1899) 1 Q.B. 436. See Tkorne 7ZTofLondon, (1874) L.R. 9 Ex. 163, L.R 10 Ex 112
In an action to enforce a lien a contractor joined the archi

ntTy'^wi: r r "' '^'""^ ''"""^^^ "^^^"^' *•- ^- ^'-^-
ulentJy withholding a certificate. It was held thnf *h. u-
t^t Should .e struck out as defendant.^^ xt e I w uM

t

^djs against the owner, but as against the archite^th^

*o» 1901) 3 O.L.K. 58, followed by Xlagee, J., in Dunn vMcCallum, (1907) 14 O.L.R. 249.
Immoral contracts being against public policy as encoura^ng immorality, courts will „ot aid in enforcing a n^haWen for a contractor who knew that the additions whicnemdea property were for the purpose of increasing the defendrnt.mmoral trade. MiUer v. Moore, (1911) 17 W.L.R. ^8 (AiTaVA contractor agreed to erect a house with the exception of^he plumbing and certain other work which the owner agreedto do The contractor, after performing work which enS

nLrd T""' "':'' '"* "^^^""^"^ "^ •^^ contract pric^notified the owner that he was unable to complete his contracbecause the plumbing had not been done, and demanded
payrnent of the nrst instalment. It was held that the co„
ractor was entitled to treat the owner as having repudiated
he con ra.rt and could take the necessary steps to recover
for what he had done under it, and also on his part to put an
•end to It. Sidney v. Morgan, 16 B.C.R. 18, 16 WLR 123
Where a contract for a heating plant provided that the con-
tractor should do certain work upon or before a certain date
and should not be required to do any more work after that
date on said job until the payment of $1,000, and the payment
of the balan.." was satisfactorily secured, it was held the terms
were sufficient to authorize the allowance of a lien for the
$1,000. Roukt V. Hogan, 203 111. 525. It has been held that
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CHAPTER VI.

Liens op Sub-contractor and Wage-earners.

Statutory provisions creating a fund, out of which persons
claiming a lien under a contract not made directly with the
owner may be paid, have been introduced into Mechanics' Lien
Acts in Canada, for the protection of sub-contractors and others.
By these provisions a lien is given to sub-contractors and laborers,
independent of the primary contractor. Even if he be employed
by the contractor the lien of a sub-contractor or laborer is not,
under any provincial statute, in Canada, by way of subrogation,'
and does not depend upon the terms of the contract, or the state
of the account between his employer and the owner of the land,
but grows out of the furnishing of material or labor and their
use in the building. See Mallet t v. Kovar. (1910) 14 W.L.R. 327.

Before a sub-contractor is entitled to enforce his lien, unless
prevented by the fault of the owner, he must show that he has
performed the part of the work allotted to him by the con-
tractor, in accordance with the principal contract, but he is not
bound to a strict compliance with its terms, and trifling devia-
tions or defects will not defeat his lien.

A sub-contractor commenced work on the 19th August. 1908,
and completed it on the 11th October, 1904, and registered his
lien the next day. On the 14th November, 1903, the contractor
by whom he was employed assigned $2,588.32 of the amount
"due" to him from the owner of his contract to D., another sub-
contractor, who duly gave notice thereof to the owner. At the
time of this assignment the specified amount had been earned
under ihe contract, but it did not become payable until the giv-
ing of the architect's certificate on the 14th Kovember, 1904."^

It

wa.s held that the sub-contractor's lien related back to the eom
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mencement of his work, and was entitled to priority of the

ZrT' r ''' '"" ''™'^""* "^ '^^ '--' and „t merely

t dCnhe
"'"""^ ^'"•"^^ •^^ "'^ -b-eontractor upthe date of the assignment. 0«a«« 6^/ce/ e<«<»,3. To v Dominton Supply Co., (1904) 25 C.L.T. 58, 5 O.W R 161

wh Ih ' r?' ' ""''''"'^ *° '•«**'° ^he statutory' percentagewh her he has notice of the sub-contract or not. aid he pay7

S

the contractor at his own peril, if there be a .sub-conraetoan existence who is prejudiced by the payment. DomiZnElator Co. V. Cann, (1904) 37 N.S.R 327

-luiasea, js entitled to a lien as contractor, and not

10 O.A.R^127 See Ktng ct al. v. Low, (1901) 3 O.L.R 234 andLeroy v. Smith, (1900) 8 B.C.R. 300

^ usually held to stand in the shoes of the contractor under theprincipal contract. Smith v. Lange, 81 App. Div. (X Y ) 192Moore V. Dugan, (1901) 179 Mass. 153.
'

A sub-contractor cannot acquire a lien on a claim for dam-ges (Mayer y.Mutchler, 50 N.J.L. 162), and, on the other handdamages or delay in the contractor's performance cannot be setoff^against a sub-contractor. Bernhardt v. Fry, (1909) 2 Sask

If a payment in land is to be made to the contractor the

nS)t ;T;r34r
^"^^^^"^'^ ^^^"- ^-^- ^

-"

of J''''%*''\«f
-""tractor's lien can e.xist only upon the basisof tl. contract between the owner and the original contractor, it

t actor s hen, which may, however, affect its e.xtent. The waiverOf a contractor's lien or its loss by estoppe' viU not affect a sub-
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eontractor's lien. Even if a contractor abandons an entire con-
ract, such action will not .iefcat a sub-contractor's right to a

lien. Hockwood v. Walcott, (1862) 85 Mass 458
Where a contract with the owner is sufficient to create amechanic s lien u may well be implied that the owner, through

the agency of the contractor assents to the sub-contractor's lieaby the employment of labor and procuring materials to carry out
the contract. Weidle v. Elgin, (1910) 152 111. App. 292.

No privity of contract is necessary between the sub-contractor,
the mater>alman. and the workman on the one hand and theowner on the other. The statute gives a direct lien to personswho do the work or furnish materials under contract with the
contractor, and the owner cannot deprive them of this lien. Anlu
v^ Holy Tnnity Church, (1885) 2 Man. L.R. 248; McArthur v

ilOO.i) 111 111. App. 651.

In connection with work done for defendant bank, sub-con-
tractors supplied work and material to D. and G., other sub-con-
tractors, who failed to pay them, and a lien was registemi on

.

the property of defendant bank. D. and G. had been already
paid in full by the contractor with the bank, but the bank heldmoney due the contractor on the contract. It was held that then JV^^

contractor in the hands of the bank were liable.
Wood & McBeth v. Bank of Montreal, (1901) 40 N.SR 317A workman for the materialman is not entitled to a lien
Allen y Harrison, 9 W.L.R. 198. As to the status of workmen
for a sub-contractor, see McDonald v. Dominion Iron & Steel Co.,
4( A.S.K. 46... V .,oro a materialman contracts to deliver mater-
ial in a maniJaetured form, the contract is for materials only
and a ].en cannot be had for labor performed in manufacturing
the materials as a claim for labor. Tra<'cy v. Wetherell. (1896)
16o Mass. 113. Where one contracts lo furnish completed articles
for a building, and is to have no part in the erection of the build-
ing, his employees have no lien for their labor in preparing and
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completingr the articles. Their iRhor iu

•

*"°" '»P'-".».«« C, (1886, Z\uJtJ"""' '• ""^

L.B. 520.
™''°" ' '^"•»«'». (1905) 15 M.a

upon Which .c^ :.^:cr;b; "t,°'°'
"' •"""

Mechanio' Lien Act. i. „«v^K . ' ""° "'' '''»'''«•

viUne of the wrk donel/ °, "i'*'-""™. » "•t the

%W, (19U, 18 O.W.R. ^! 23 OLE ,30
""'" '^ ""

'.ith .f that .h. „.,e „tt* pX„U ^1 "
•
"" '" ""

work which he did or procurertoT d„
'°

'f'"^
" ""

.n. he..,, co^pieM tL ^1:1^: zrii'rtht
t wrht'lr"!" '°°*" -Contractor, and ^12 '

irh.^z™°'^°=-^^^^^^^^^

See also notes on page 73, ante.
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CHAPTER VII.

The Lien of the Materialman.

The main purpose of a Mechanics' Lien Act usually is tosecure a priority or preference to those who add vaVe t^specific realty by their labor or by material furnished. If theAct Itself does not create a lien for material, no such lien exists.The word "materials" includes ,very kind of movable propertyThe claimant must bring himself wholly within the termsof the statute giving the right to a lien. For instance, in ac-cordance with the wording of the Ontario, Manitoba, and simi-
lar Mechanics' Lien Acts, it is not enough that the materialsare furnished to be used upon or in the building,-the lienattaches only m virtue of materials furnished to be used in themaking, constructing, erecting, fitting, altering, improving orrepainng the erection or building, and the significance of theterm furnishes any material to be used" is that unless the
material ,s furnished by the materialman for the purpose ofbemg used in the building or o^her work, or on the land onwhich the structure is situated, it cannot be the subject of ahen, even though used. Brook^-Sanford Co. v. Theodore TellerCom. Co., (1910) 22 O.L.R. 176.

Material furnished for the construction of a house on a
specified lot cannot be the basis of a lien if used in building a
house on another lot {Bennet v. Shackford, 11 Allen (Mass )
444; Bohem v. Seeahury, 141 Penn. 594; Burns v. Lane, 23 111
App. 504), but Mechanics' Lien Acts in Canada include work
done upon the appurtenances to the building, and the terms
of these Acts are so broad that it would probably be held that a
hen would lie on the building and the land enjoyed therewith
for the construction of a sidewalk in the street adjoining the
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lot, Where such sidewalk would be necessary for thpremises. See Kenny v. Afaar nssit o7v ^ "'^ "^ **•"

^A«c, (1873) 52 \.Y. 346
^ ^^•^- ^=^^' '"«'•«« v.

To create a lien on the nronprtv nf *\,

"...eri.,„.„, ,H.„ „„, .^X J

I"-"- .n favor „, ,He

-n, ..d r:r.r ':'"::„
tar;'''"''''

"™ -' '"••"'•'

auppUed .hough ,„,. a^::: ^^.» ^^ -^" "' -" Jcnh

(1885) 3 Man LR -^iq c V
^ ^^ «pm^»c v. Besant,

must be an understandL thT.f
""'"" ""''^ ''"^^ ^^«* ^^-«

Buiidin. ^o^t::::^^^^^^ ^- «

or described
""umg need not be designated

)
o, .N.&.K. 237. In Ontario it has been held
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sufficient that the material be furnished on the credit of the
bu.Iding for use therein, it being immaterial as between owner
and furnisher whether the material is used or not (Larkin v
Larkin, 32 O.R. 80), although where articles are furnished to a
contractor for an experimental purpose, and are not incorporated
in the building, the furnisher is not entitled to a lien. Brooks-
Sanford Co. V. Theodore Teller Co., (1910) 22 O.L.R. 176.

Some of the Acts plainly imply that to give a lien to the
person furnishing the material he must have supplied it for
the purpose of being used in the particular building upon which
he claim.s to have the lien. Spr9guc v. Besant, (1885) 3 Man.
R. 519. mttenhouse & Embree Co. v. Brown, (1912) 254 111.

549. As the lien does not in any event, commence until the
supplier "places or furnishes" the materials, no lien is created
for materials to be supplied under contract not to the owner,
but to a contractor, by a sub-contractor, until the materials
have reached the owner's property. Smith Co. v. Sissiboo Pulp
d Paper Co., (1903) 36 N.S.R. 348; affirmed, (1904) 35 S C R
93.

In considering more fully a materialman's right to a lien
an important distinction should be noted between his rights
where he furnishes materials to contractors and, on the other
hand, where he furnishes materials to an owner for use in or
upon a building. It is right that the owner's land should be
subject to a Hen for materials furnished to him to be used in
the erection or improvement of the building whether these
materials are actuaUy used or not, and it is also right that his
land should be subject to a lien for materials furnished to a
contractor or sub-contractor to be used in the erection or im-
provement of a building, when these materials are actually
used, and when the lien is limited in the amount to the sum
justly owing by the owner to the contractor, but it would not
be just to give the person furnishing materials which were not
incorporated in the building, and did not go to increase the
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value of the land, a right to payment out of tKother, which had increased the value If^h u
^""^''^ "^

«.uin«t an owner who had not ouU th'
'' " * "*''

-hose land was not benefited ^/het aT TT''''-
""'

Ontario case (fir^*..ya„/«rrf 6W rT'/ Tf.'"*'^' '" '"'

"•«« Co.. (1910) 22 OLE 176; -/.r' ^'"^'" ^''"^'"•'^-

furnishing articles toaltl lo o"
" '''' *"** " "^^''^

regard to the work on thTbui dL '«»/«P-"'ental use in

anies' lien for such arti les wh r t.
'"*'"'' '" '^ '"««»'•

the building. A pemn who ll T """ ""' '""""-Porated in

on a building has noT„ u*""^'
*^ * ^"°»"«»°'- f«r »««

in a previous OnLL IletulfJ ^'^'f"'*'"'
^''•' -^-

80). it had been de ided that unH
'

''T
"' ^"''^ '^ ^•«-

lien might be claimed for it ,^
''''"^ circumstances a

incorporated in Tbul^inr W'c^^^^^^
^-^^ °-

Judgment of the court in thf later c^^ tin's d^i^LIt^^^in Larkm \. Larkin 32 n p an *i.

""8«"»ne8 it,—

23 Grant Pf, <;fl4 j
J' •^'•ouaioot, v.i,., m Bunting and 5f«.

.«.k X * ^;J*
'''

"-'f
"-'»» »«. Whether ,h. Henc"ci.i as against the mortgacree An^ nn,r „>
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with the intent and expectation that they were going into the

building. Montjoy v. Heward School Dittnct Corporation, 10

W.L.R. 282. See alao McArtkur v. Dewar, 3 Man. L.R. 72,

where, however, the question is only touched upon, although

the decision holds that the materialman need not show that the

material entered into the building. But the weight of opinion

would seem to favor the view expressed in the Ontario case,

See 19 Am. & Eng. Ann. Cas. 588. But see Witham v. Wing,

(1912) 108 Me. 364.

A sub-contractor is not entitled to a lien for materials sold

to a contractor where the materials are not actually placed in

the building or upon the land upon which the contractor is

erecting the building. A materialman must ordinarily show

that his materials were furnished for and were actually used

in the erection of the building against which the lien is claimed.

Potter Mfg. Co. v. Meyer, 171 Ind. 513. To give a lien for all

the material sold Tor the purpose of going into the building,

irrespective of the actual use of it for that purpose, might have

the effect of creating a lien to the full value of the building, and

the land on which it stands, in favor of parties whose property

did not in fact go into the building, and thus the persons who

had in fact erected the building would be deprived of any ad-

vantage from the liens given them. See Chapin v. Perase, 30

Conn. 472.

The seeming conflict in the decisions on this question is

often traceable to the varying statutory provisions. The pre-

cise phraseology of the provisions creating the lien for materials

must determine the question whether the actual use of the

materials is essential to the lien. Where the lien is given l)y

the statute for the construction or improvement of a building'

or "for, or in the erection of a building" the actual use of the

articles furnished is not essential to the lien of the materialman,

but where the lien is given for furnishing materials "used" op

"to be used" in a building or in an "improvement" the weight
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Th "l V: 'f'-
^*"' P-'»'<""'"-'y caneH cited at page 758.

n„ iu .

"'"^"'"' """"^ ''"^^ '«"«" furnwhed for thepurpose of being used in the building. Brooks-Sanford Co yTheodore Tdtcr Construction Co., 22 OLR 17fi v„
B.«j< 3 Man. L.R. 510; ./Mw..-

;
'i;;;^,::i,:^:^:--A d>.t,net,on should be noted between the question whetherere ean be a lien for .naterialn furnished but never „.ed andthe question whether materials furnished and consumed in theprocess of he work but not entering into and becoming p rof the structure are "materials" within Mechanics' Lien ActsThe weight of opinion would seem to favor the view that whilem the former class of cases there could be no lien under \cts«m.lar to the Mechanics' Lien Acts in Canada, in the i;tterclass cases the materialman is entitled to a lien aVsuchma erials are used up in the performance of the wo;ic „struc ure and survive .n tangible results in the building"selfThe distinction is clearly expressed in a New York case _

of fh 7TT y *^^"'"»'*« '^ '^"t « material but a partof the contractor's plant which like picks or shovels or mechan-
:eal appliances are used in the performance of work but re notconsidered materials furnished, within the purview of ZHtatute. seems to us inherently unsound. A steam .shovel.- an

Zlr ^''"' '"'^' ^''"'^'^' ^™"-^"« -d »»•« like are

urvive Ir' T" "'"' "'"^ ""' ''' ^'^^ '^-^^^ «f the work

ner ;^t sot™""' ".' "'""° ^'^ ^^^^P-^^ °^ their«ner. Not so however, with materials that are ased up in theperformance of the work and are thereafter invisible exc pt athey survive m tangible results. We think that explosive'Inused as substitutes for other recognized ' materials ' are cove ed
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by the uiue principle. Tliey enter into and form part of the
permanent itructure quite a» much aa the earth, raiU, ties, cul-

vertH and bridges that we lan aee and feel." Schaghticoke
Pou'iUr Co. V. arceHwick, tic, Hailroad, 183 N.Y. 306, quoted
approvingly in Hampnon Co, v. Comtnonwealth, 202 Man., at

p. 335.

It would seem that an accurate anu comprehensive state-

ment of the law on this question is that a person furnishing

"materials" is one who supplies towards the making of a struc-

ture matter which may become a part thereof, or which is ex-

pended in the labor incident to the erection thereof. Troy Pub-
lic Works Co. V. City of Yonkers, (1911) 143 App. Div. (N.Y.)

527. A very broad and justifiable interpretation is now given
to the phrase "one who furnishes material in the erection of a
building" or any similar statutory words in a Mechanics' Lien
Act. Under one Act giving a lien to one who furnishes material

in the erection of a building or for the impro'-'>ment of real

estate it has been held that a person furnishing lumber for the

forms in which to mould the concrete for a building in entitled

to a lien, although the lumber is destroyed in the use, and be-

comes no part of the building. Avery and Sons v. Woodruff,
(1911) 144 Ky. 227, 36 L.R.A. 866. But if the lumber is only
depreciated in value, and is taiten away by the contractor to be

used again for his own purposes, no lien exists for it. Ritien-

house d- Embree Co. v. Brown, (1912) 254 111. 549. While the

u«e of machines which wear out in the use does not give a rigiit

to a lien for their value as materials, yet the use of m;.chines

controlled by workmen rendering their labor on a structure

more effective than if performed with their hands aloi;.> does

not defeat a claim for labor in the operation of the machines,

Oeo. H. Sampson Co v. Commonwealth, (1909) 202 Mass. 326.

So, fiises used to explode dynamite are "materials." The
sticks of dynamite could not be exploded without the use of the

fuses, and in the process of such work both are entirely de-
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ne«. building for materials furnished Cair V T
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198. But a materialman ha.s no relief under the Ontario Act,
or .similar Acts, in a ease where the building wa.s never completed
by the contractor ,md the building contract provided that time
was of the essence of the contract and stated a specified sum for
every day beyond a stated period that the owner was denied
the full possession of the premises. McManus v. Rothschild, 25
O.L.R. 138. Where a materialman contracts to deliver material
in a manufactured form the contract is for materials only, and
a lien cannot be had for labor performed in manufacturing the
materials as a claim for labor. Tracey v. Wetherell, (1896) 165
Mass. 113; Donaher v. Boston, (1879) 126 Mass. 309.

There is no lien if the debt ceases to be for materials, or is

furnished on general account, and not for a specific building. A.
began to erect a building for X. but abandoned the work and B.

agreed with X. to complete it, to pay all outstanding bills, X.
agreeing to pay a round sum for the whole work, including that

alr-ady done by A. Held, that B. could maintain no lien for

materials which he had furnished to A. for that debt was merged
in the round sum to be paid by A. Whitney v. Joslin, (1871)
108 Mass. 103. See Hatch v. Volman, (1857) 29 Barb. (N.Y.)

201. Furnishing wood blocks for floor of a bridge over railway

tracks, after other blocks have been rejected as not conforming
to contract was held a furnishing of material within the lien

law of New York. In re Abbot Gamble Co., (1912) 195 Fed.

465.

"Where part of a claim is for materials and part for labor

and the claim is so mixed, the contract being entire, that they

cannot be determined respectively, there is no lien for either.

Gogin V. Walsh, (1878) 124 Mass. 516. See Wellcr v. Shupc,

(1897) 6 B.C.R. 58; Smith v. Sissiboo Pulp and Paper Co.,

(1903) 36 N.S.R. 348, (1904) 35 S.C.R. 93.

A materialman is not entitled to register as one individuiil

claim, a lien for the amount due for materials supplied by him
to a contractor, against all the lands jointly of the owners of
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different parcels of land who have made separate contracts with
the contractor for the erection of houses on their respective
parcels. Dunn v. McCallum, (1907) 14 O.L.R. 249 In this
case the owners of separate parcels of land made separate con-
tracts with a contractor for the erection of houses on their re-
spective parcels, and materials were furnished by a materialman
to the contractor which were used by him in the erection of the
houses, and it was held that the Act did not empower the mat-
erialman to register a lien for the total amount against all theland jointly. See Booth v. Booth, 3 O.L.R. 294, Barr v Percy
(1912) 21 W.L.R. 236; (B.C.), while on the other hand a L;''
for furnishing new material and replacing it in a bridge cannot
be claimed by a sub-contractor whose employees by negligence
had made the new work and material nece^ary. Richmond and
Irvine Construction Co. v. Richmond Ry. Co., (1895) 31 U SApp. 704.

'

Disburaements, such as money advanced to pay freight onmate„al furnished for use in a structure may although n"agreement was made in advance to make the payment, be re-

TsarL
" TJ' ''' ^""'"^^ P"^^ «^ '""^ "'^^^-'^ finished

36 L.R.A. 875), but where a materialman furnished money toa building contractor to purchase certain material which thematerialman did not have, he could not claim a lien for theamount so furnished (Evans v. Lower, (1004) 58 Atl. Rep. 294-
Goddefroy V. Caldwell, 56 Am. Dec. 360), nor will "supplies''

r ; ;/ ntr" '""^ '''"^^ "''"^ '' -'•'^- ^«-" 'nd Co.
V. Shelton (1908) 15 L.R.A. 509. A pe«on furnishing lead toconnect a house with pipes in the street may have a lien on thehouse. Feeny v. Rothboum, (1911) 155 Mo. App. 331 In acla.m for materials supplied the work of installation is pro-

^ab, Harhn Mfg. Co. v. Paterson Slg. Co.. (1907) 72 N.J. Eq
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A claim for lien againat several buildings or lots not adj'-' v
ing or adjacent, on which the work was done and materials 3

furnished under one entire contract, cannot be enforced at all,

where there is nothing in the claim from which it can be as-

certained how the amount claimed for work and materials is

to be apportioned among the several buildings Schmidt v. An-
derson, (1912) 253 III. 29. Where the claimant furnishes mat-
erials partly for sidewalk and partly for other purposes, and
part of the material was used for sidewalks but the claimant
failed to show what portion went for sidewalks, the claim was
held wholly bad, since it could not be determined which por-
tion of it was valid. Bradley Co. v. Gaghan, 208 Pa. 511. Al-
though the claim must show whether it is for work or materials
(Norton Construction Co. v. Unique Construction Co., 121 App.
Div. (N.Y.) 585), yet where the contract is entire, a statement
of the contract price and the total amount of materials furnished
is sufficient. Westcott v. Bunker, 83 Me. 499 ; Brown v. Myers,
145 Pa. 17. If a person who furnishes material for the improve-
ment of real property further agrees with the owner to use that
particular material in the erection of any structure upon the
lands, he ceases to be a materialman and becomes a contractor.
Jackson v. Egan, (1910) 138 App. Div. (N.Y.) 505.

A statement in somewhat indefinite form may be held suffi-

cient. A statement that the work performed and materials fur-
nished were "plumbing, tinning, furnaces and ranges, as per
contract to the amount of $2,560, and additional labor to the
sum of $77, making in all $2,637, upon account of which there
has been paid $850, and leaving a balance due therefor for
$1,787 was held sufficient. Clarke v. Heylman, 80 App Div
(N.Y.), 572.

Materials not actually used or delivered to a contractor are
not "furnished" for the purpose of creating a sub-contractor's
lien, although they are worthless for any other purpose and were
prepared for the contractor under a contract which he broke by
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refusing to accept them. Richmond and Irvine ConstructionCo^v. Richmond Ry. Co., (1895) 31 U.S. App. 704, 34 L.R.A.

Whether the transaction was really materials furnished for

fact If ,t be shown tha' .uch chattels are so attached as to be-ome a permanent part of the structure, and it had been con-tempkted by the parties that they should be furnished a enn.y be en orced by furnishing the.... See eases eit^ in Cha t^iV., ante, at page 54, (/ scq.

Articles rented for use in the construction of the works arenot matenals within the meaning of the statute, and the personwho rents such articles is not entitled to a ien f uTa

"

e-.edto:i:i^^;.trz^;rr^tr\r"^

ference'toM*''
'" ''' "'' '' ^'^ ™^*^"«^« -»«* ^^ -thre-

The lien will cover only materials furnished by a liena:mant and not materials procured by him as the agent fir

paid for by the hen claimant. Kerby v. Daly, 45 XY 84It IS a question of fact whether the materials were furnishedon he credit of the building iHommeU v. L.ais mpfnl460 and the placing of the materials in the build n^^ i„ itselfoud justify a finding that they were furnished to be us d inthe building (Power v. McCord, 36 111. 214- Martin yp n
36 111. 222). but the fact that the material; "^ I ,edtol
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The lien given for labor and materials furnished in respect
to any structure or land includes hauling the materials there.
Fowler v. Pcmpelly, (1903) 76 S.W. 173; McClaiu v. Button,
131 Cal. 132; Hill v. Newman, (1861) 80 Am. Dec. 473.

The time for filing a lien for materials famished to a con-
tractor cannot be computed from the date of the last item in
the claimants account unless such item was the subject of a
lien. Brooks-Sanford Co. v. Theodore Teller Co., (1910) 22
O.L.R. 176. The parties must intend that the materials are to
be used. Mehan v. Thompson, 71 Me. 492.

If a plaintiff claims to retain, a mechanics' lien by means of
material supplied and work done after the completion of a
building, and after the architect has given the final certificate,

it is incumbent on him to prove clearly that the material was
supplied and the work done in pursuance of and as a part of his
original agreement {Lawrence v. Latidsberg, 14 W.L.R. 477),
and the question whether the material is supplied in good faith
for the purpose of completing a contract, or as a pretext to re-

vive a right to file a lien, is a question of fact for the trial Judge,
and his decision on such fact should govern. Sayward v. Duns-
tnuir, 11 B.C.R. 375.

Material furnished after the work is completed will not keep
a lien alive so as to prejudice others. Renney v. Dempster,
(1911) 19 O.W.R. 644. See Limoges v. Scratch, 44 S.C.R. 86.
A materialman who without knowledge of the owner fur-

nishes a tenant at will with materials for a house, knowing that
the tenant is not the owner, can have no lien on the property.
Proctor V. Tows, 115 111. 138.

If the materials are furnished under a contract for the con-
struction of a building for a person who at the time of making
the contract has not the title to the land on which the building
is to be built, but who afterwards acquires it, th-i lien extends as
well to the labor and materials furnished before the deed was
delivered as to those furnished afterwards. Lihh v. Tilden,
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(1906) 192 Ma«. 195. In Massachusetts it has also been held

of real estate af the materials were furnished under a contracwhich was m^ide with the person from whom he ourchrd theproperty before it was conveyed to him, and no no' e wr.ivento him of an intention to claim a lien, although a part of Ihe

A maerialman is not entitled to register, as one individualaim. a lien for the amount due for materials suppliedt h"to a contractor against all the lands jointly of "he owners o"
different parcels of land who have made separate cont^ac^swith he contractor for the erection of houses on their respective
parcels. Z)«nn v. McCallum, (1907) 14 O.L.R. 249. See h"ease^ distinguished in Ontario Lime Assn. v. OH..00,, (^lo)

When can materials be said to be "used" within the mean-g of the Act, It would seem to be sufficient to « se a presumption that the materials were actually used to show thatthey were furnished to be used in the building and were deLvered to the builder. It would be unjust to require a ma eHaman to prove conclusively that every article fumishedTht«a incorporated in the building. It is not necessary thit th^niaerials should be delivered at or near the building keymay be delivered at some other accessible place agreed upona. convenient for use by the contractor or fwner. I. E sZ7
It'll to. V. Aetna Indemnity Co., 124 NW fiT? Tf ,0

the building. Hommell v. Lewis, 104 Penn 465
Proof that the materials were delivered at or near the build.ng sue at a place designated by the contracting party and that"he building was thereafter completed with materials of thescription of those furni.ned, is prim, facie evidence that thmaterials so delivered were used in its construction. cLlralLumber Co. v. Braddock Land, etc., Co., (1907) 84 Ark 560

|i



CHAPTER VIII.

The "Owner" and his "Interest."

The person who is sought to be held responsible for the pay-
ment of the claim must be an "owner" of the property within
the meaning of that term as used in the Mechanics' Lien Act
under which the proceedings are taken. The lien attaches to the
estate or interest of such owner in the realty upon which or in

respect of which the work or service is performed or the mat-
erials placed or furnished. A lien cannot be sustained unless
the "owner" has an estate or interest in the land to which this
lien would attach. Litton v. Gunther, 12 O.W.R. 1122; Atkin-
son Co. V. Shields Construction Co., (1909) 76 N.J.L. 751.

To be entitled to a lien, the lien claimant must have been
employed to do the work or furnish the materials by some one
having either an interest in the land or an interest in a con-
tract made with the owner. The person with whom the contract
was made must be an "owner" or else some relation of the pHi--

ties must have existed which would give a right of lien. Gear-
ing V. Robinson, (1900) 27 O.A.R. 364; Webb v. Gage, (1902)
1 O.W.R. 327; Flack v. Jeffrey, (1895) 10 Man. 514; Blight v.

Ray, (1893) 23 O.R. 415; Graham v. Williams, (1884) 8 O.R.
478, 9 O.R. 458. See also Garing v. Hunt, (1895) 27 O.R. 149;
Fairclough v. Smith, (1901) 13 Man. 509.

To create a lien on the property of the owner in favor of tlu-

materialman, there must be a request of the owner and a sup-
plying of the materials in pursuance thereof, either upon the
owner's credit or on his behalf or with his privity or consent or
for his direct benefit. Slattery v. Lillis, (1905) 10 O.L.R. 697;
Graham v. Williams, (1884) 8 O.R. 478, (1885) 9 O.R. 458;
Blight v. Ray, (1893) 25 O.R. 415; Gearing v. Robinson (1900

'

25 A.R. 364.
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A surrender to the vendor by a purchaser in possessionunder an executory agreement will not defeat the lien. Hoff.Strom V. Stanley, U Man. IL. 221.

The vendor and vendea cannot prejudice the rights of a

Mmn. 4o7. 18 L.R.A. 753; Hc^erson v. Connolly, 123 111 98-
Garlan v. Van Rensselaer, 71 Hun. (N.Y.) 2. Where a vendee'
agrees wun a vendor to erect certain buildings this makes the
vendee an "owner," and the entire interest may be bound by

120 N.Y. 188) even where the vendee forfeited his contract.
Henderson v. Connolly, 123 111. 98.

The interest, large or small, of the contracting "owner"
will be covered by the lien, and if, afterwards, that estate or
.nterest becomes less, the lien can still be claimed against the
estate or mterest the owner had at the time the lien attached.Bank of Montreal v. Haffner, (1884) 10 O.A.R. 573: Keffer v
MUler, (1890) 10 C.L.T. 90; In re Empire Bre^in^an/Mat'.

7 ?r ^
o o'

""'" "--^ ''*' ^^ '^- ^--^ '-^ '>^velop.
nent Co (1902) 9 B.C.R. 557. The word "interest" is the
broadest term applicable to claims in or upon real estate, inns ordmary signification among men of all classes. It is broad
enough to include any right, title or estate in or a lien upon
real estate. Ormsby v. Attman, 85 Fed. 492, 29 CCA 295 In

JntereT "/ '/'''''' ^'"' ^'^ "'° "''^ ""' ^"^""^'^ «^«-«t the
nterest of a lessee, some Mechanics' Lien Acts require the con-

Tn ^V r? '° ''""°^' ''^'^ ^^ ^'"^ "P«° *he claim of
l^en before the fee simple can be charged. See Ontario Mech-
anics' Lien Act, sec. 5.

int.tl' Tr^ '"^^ ^^" ^''° ^°^^ ""^'^^^^ "P«° the estate ormerest of the owner at the time the work or service is per-Wed, or he materials furnished. If, however, an owner hav-ing an equitable estate, subjects that estate to a mechanics' lien

t 1

1. - _
f il
t.-



94 THE LAW OF MECHANICS' UEN8 IN CANADA.

and afterward, acquires the fee simple or other larger estate,
such larger estate will be subject to the lien. The owner may
be estopped from setting up the subsequent purchase in answer
to the claim of the lien holder. Wolfe v. Oxbard, 1132 Pa. 623-
McOraw v. Godfrey, 56 N.Y. 610. Where labor and materials
are furnished under a contract for the construction of a build-
ing for a person who at the time of making the contract has not
the title to the land on which the building is to be built, but who
afterwards acquires it, the lien extends as well to the labor and
materials furnished before the deed was delivered as to those
furnished afterwards. Libbey v. Tilden, (1906) 192 Mass 175
The most frequent instance of an equitable estate becoming
chargeable is that of a purchaser under a contract, which has
not been fully completed, the purchaser not having acquired
the legal title. Even then, if upon the completion of the con-
tract the vendor takes a mortgage for the purchase money it
becomes a prior mortgage under the Act, and the vendor's in-
terest in the property is only chargeable to the extent pre-
scribed in the Act. See sec. 14. sub-.sec. 2 of Ontario Act. an.i
corresponding provision in other provincial Acts. It is pro-
bable that though the contract is never carried out, the lien-
holder may assert his lien upon the increase in value, against
the vendor as if the relationship had been that of mortgagor
and mortgagee.

As a general rule it is only the interest of the purchaser that
is affected by the lien. In a case under the Manitoba Act (Brit-
tsh Columbia Timber and Trading Co. v. Leberry, (1902) 22
C.L.T. 273), the defendant bought lands from one, T for
$1,200 and paid $50 on account, balance to be payable immedi-
ately. The defendant took possession and erected a buildin-
and made improvements. Plaintiff supplied materials and"
claimed a lien against defendant and Townsend, and it was
held that the lien only extended to the equitable interest of
defendant, and that the claim against Townsend should be dis-
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Wife, each of the ^anteea ia an "owner" under the Mechanica'
Lien Act, and may by contract aubject hia or her eatate to a
lien for improveinenU on the land, though the other doea not
join in the contract (Independence Satk Co. v. Bradfield,
(1911) 134 S.W. 118), but a atatute veating in the holder of a
apecial timber licenae all right* of property in all treea, timber
and lumber cut within the limita of the licenae during the term
thereof, waa conatrued aa not giving any eatate in the land it-

aelf chargeable under the Mechanica' Lien Act. Rafuse v. Hun-
ter, 12 B.C.R. 126.

A vendee in poaaeaaion ia an "owner" (Beck v. Catholic

Vnivcraity of America, 62 App. Div. (N.Y.) 599; Courtemanche
V. Blackstone Valley Co., (1898) 170 Maaa. 50; Anderson v.

Berg, 174 Maaa. 404), and, indeed, a mere poaaeaaory intereat,

or even conatructive poaaeaaion, may aometimea auffice to create

a lien (Christie v. Mead, 8 C.L.T. 312; Pruizman v. Bushong,
83 Pa. 526), although, aometimea, poaseswion is not sufficient.

Fletcher v. Stedman, 159 Maaa. 124; Tracy v. Rogers, 69 111.

662. A mortgagor ia an owner until after decree of forecloaure.

Davis V. Connecticut Mut. Life Ins. Co., 84 111. 508,

It haa been held that a partner may bind a partnership.

Christian v. Illinois Malleable Iron Co., 92 111. App. 320.

A trustee may be an "owner." Springer v. Kroeschell,

161 111. 358; Weaver v. Sheeler, 124 Pa. 473. A contract for
necessary repairs made with trustee to whom the land haa been
conveyed in trust "to secure and pay "ver the profita above and
beyond all necessary expenses," will support a mechanica' lien

(Chatham v. Rowland, 92 N.C. 340), but h contract with the
trustee, who is only authorized to collect renta, for large and
expensive improvements in excess of necessary repairs, would
not entitle the contractor to a lien. Boisot, sec. 160; Herbert
v. Herbert, 57 How. Prac. (N.Y.) 33. A trustee who is auth-
orized to build may encumber the estate with a mechanics' lien.

Taylor v. Ooldsorf, 74 111. 254.
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CHAPTER IX.

What h "Conmnt."

Although the fact that work ia done on the erection of a
building or that material! are furniahed, will not necewarily
give to any one the right to a lien against the realty, yet, on the
other hand, to create a lien a Jlechanies' Act does not require
a contract between the person performing the work or furnish-
ing the materials and the "owner" of the property.

To bind the "owner," however, and create a lien against
his interest, something more than his mere knowledge or mere
consent to the work being done, is necessary; there must be a
request by him, either express or by implication from circum-
tances, and the work must be done or the materials furnished
in pursuance of that rcijuest. Slattiry v. LiUis, (1908) 10 O.L.K.
697 ; Gearing v. Robinson, 27 O.A.R, 364.

The sections of a Mechanics' lien Act defining the meaning
of the term "owner" must be read in connection with the sec-
tion creating the lien, and if this be done it will appear that
the following essentials must exist in order to create the lien,—

(1) A request by the "owner."
(2) Work done or materials furnished in pursuance of that

request.

(3) The work must l)e done or the materials furnished
either

(o) upon the owner's credit, or

(b) on his behalf, or

(c) with his privity or consent, or

(d) for his direct benefit.

Any one of the alternative conditions mentioned in (3) will
suffice if joined with the essentials specified in (1) and (2).
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While consent must be something more than mere acquies-

cence in the act of a tenant, who for his own convenience makes

temporary erections and additions which he has a right to re-

move during his tenancy, yet if the owner of the building has

knowledge that certain repairs are necessary and makes no pro-

vision for them, but is present when they are being made by

his tenant, and gives no notice that he will not be responsible

therefor, his consent may be inferred from his conduct con-

sidered in connection with all the circumstances of the case.

York v. Mathis, (1907) 103 M^. 67.

In determining the question of consent much may depend

on the nature of the work done. Consent may be inferred for

ordinary preservative repairs when it would not be inferred for

alterations, remodellings, additions, or even more expensive

repairs. Shaw v. Young, 87 Me. 271. A lien will be enforced

against the owner for repairs made by his lessee where the

lease provides that the lessee should make such improvements

and that the same should become the property of the lesspr at

the expiration of the lease. Henry v. Miller, (1908) 145 111.

App. 628.

The consent of the owner or of any person having authority

from or rightfully acting for such owner is consent to the per-

formance of the work or to the furnishing of the materials, not

to the creation of a debt for such labor or materials. Brown v.

Haddock, (1908) 199 Mass. 480; Vickery v. Richardson, 18!)

Mass. 53. The owner by giving a lease in which lessee covenants

to keep all the machinery in good working order at his own

costs, "consents" to work done under contract with lessee for

the purpose of putting and keep the machinery in working order.

TinsUy v. Smith, (1909) 115 App. Div. 708, 194 N.Y. 581.

Consent may be sufficiently evidenced by a covenant by a

tenant to repair.

As to provisions in a lease which constitute "consent" see

New York Elevator Supply Company v. Brewer, 74 App. Div.
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(N.Y.) 400; Jones v. Menke, 168 N Y
(1911) 144 N.Y. App. Div. 660.

101

bi
; Miuirdl v. Baldwin,

Lxpres^ consent of the owner is not necessary. Consent may

the part of the owner to have the improvements made, or an
acciuieseence m the means adopted for that purpose, with know-
l«ige of the object for which they are employed. The omission
f the owner to object to improvements n.ade upon his premisesby a tenant when the owner has knowledge of the circu.nstances

under which they are being made is an important fact bearing

iTv.?Sm"
'' "°"°'- '"'"'"' '*'«" ""'^'^ ^'''- ' ^'-

Consent to the making of certain small repairs to an elevator
cannot be implied under a clause in a lease whereby Jhe lessee
'agreed to keep the premises in good 'repair,'" and where
nothing appears from which it may be inferred that the land-
lord knew of or anticipated them. .JStna Elev. Co v Deevcs
(1908) 125 App. Div. (N.Y.) 842. As to facts showing Cn
sent, see Courteman^he v. BUukstouf Valley St. R. Co 170
Jfass. 50; Paulsen v. Manske, 126 111. 72.

Consent may follow from the owner's conduct when accom-
panied with knowledge of the circumstances under which the
work IS being done. Gannon v. Shcpard, 156 Mass. 355; Vickerv
V. Rtchardson, (1905) 189 Mass. 53. For additional cases on
•consent see York v. Mathl., 103 Me. 67; Anderson v. Berg
1<4 Mass. 404; Sleeves v. Sinclair, 171 N.Y. 676; Meistrell v'
Baldwin, 127 X.Y.S. 570, 144 App. Div. 660.

An owner who has power to choose whether or not his pro
perty shall ^e improved, and who executes a lease requiring the
tenant to make substantial improvements, consents to the im
provements within the law. McNulty Bros. v. Offennan, 126
N.YS. 7.,5, 141 App. Div. 730. But a lease and contract to
convey is not tlie "con.sent" required by the statute to subject
the lessor's title to a lien for building, though the erection of
l>'>"lings was contemplated by both parties, being necessary to
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the Utilization of the lease. Currier v. Cummings, 40 N.J. Eq.
145. As to power of lessee or vendee to subject owner's interest

to lien, see Belnap v. Condon, (1908) 23 L.R.A. and cases therein

reviewed.

When a contractor performs work under a contract with the

tenant and relies also upon the consent of the owner, he is not
justified in abandoning the work because the tenant refused to

pay or is otherwise guilty of a breach of the contract, unless

he was actually prevented from completing. In order to hold

the owner on the theory that he consented to the work, the eon-

tract must be substantially performed. Mitchell v. Dunsmore
Realty Co., (1908) 126 App. Div. (N.Y.) 829.

An owner of the fee of leased land who consents that the

lessee shall make improvements which shall remain upon the

property for the benefit of the lessor at the expiration of the

lease, there being no restriction as to the extent of such im-

provements, subjects his interest to mechanics' liens for labor

and materials furnished for the improvements and cannot be

heard to say that the cost is excessive or the improvements un-

desirable. Haas Electric d- Mfg. Co. v. The Springfield Amimc-
mcnt Park Co., (1908) 236 111. 452.

Where a contractor employs necessary workmen the consent
of the owner to the work done is implied so as to entitle such

workmen to a lien. Monaghan v. Goddard, 173 Mass. 468.

If a third party does the work by consent of all parties con-

cerned he will be entitled to the rights of the persons whose
places he has taken. Moore v. Erickson, 158 Mass. 71; Security

Nat. Bank v. St. Croix Power Co., 117 Wis. 211; Murphy v.

Watcrtoivn, 112 App. Div. (N.Y.) 670. ,
Where a contract between the lessor and the lessee provides

for certain improvements, the interest of the lessor cannot l)e

subjected to a mechanics' lien for other improvements in the

absence of any evidence showing that he authorized or consented

to the additional work. Bermingham v. Gill, (1911) 164 111.

App. 536.



CHAPTER X.

Waiver of Lien and Estoppel.

In the absence of special statutory provision, the doctrine of
waiver would apply to mechanics' liens and a mechanic coudwaive h,s nght to a lien in like manner as he might waive anyother statutory privilege.

^
Mechanics' Lien Acts in Canada not only provide that a lienupon realty may be waived as between the immediate parSby agreement ,n wr.ting, but also contain a provision that a

person who does any kind of manual labor cannot, even bywritten agreement, waive his right to a lien. This latter pro-vision IS intended to protect those who do the manual laibor, and
Its application is limited to that class.

Even where such a provision does not exist, the waiver to be
effective must be clear and unmistakable. Cmcord ApartmentHouse Co^ V O'Brien, 128 111. App. 433, affirmed, 228 II, 476In New York it has been held that the right to a lien is waived.here the parties have submitted the matters to arbitration andhe arbitrators have made an award. N.Y.L. Co. v. Schneider,
1=3 Daly 15; but it had been held otherwise where there is a re-vocation of the agreement to submit by the lien claimant. PauUsen ..Ma..kc, 126 111. 72. The right to a mecnanics' lien maybe waived by a contractor for a sufficient consideration during
the pendency of the work. KeUy v. Johnson, (1911) 251 111Rep. 135, 36 L.R.A. 573.

The right to acquire a mechanics' lien will not be waived by
the extension of credit unless the time of payment is extendedhe>o„d the time within which an action must be commenced to

TlTii'.
"-.^''"'^'"^ ''" ''' ' "''"^ Construction Co.,

(1909) 135 App. Div. (N.Y.) 819. The cases cited in this volume
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dealing with liens on personalty have practically no application
where the subject-matter is realty, the nature and terms of the
statutory provision respecting realty negativing such application.
It is for the defendant to show that the lien-holder has waived
his lien. McCabe v. McKae, 58 Me. 99. A lien may be waived
for a special purpose, and if so, the courts will confine it to the
purpose intended, but a general waiver of lien must be enforced
as made by the parties, 'fumes v. Brenckk, 249 111. 394.

Under the Manitoba Mechanics' Lien Act it has been held
that where h building contract provides for a time of payment
later than the time within which a lien can be filed, the lien is

<^aived. Ritchie v. Gruiuly, 7 Maii. L.R. 532 ; see Scheid v. Rapp,
121 Pa. 593. It would seem that an agreement in a Tbuilding
contract not to permit or suffer a mechanics' lien to be filed or
remain on the property is not a waiver of the contractor's
statutory right to file a lien on his own behalf. Kertscher & Co.
V. Green, (1910) 124 N.Y.S. 461, (1911) 127 N.Y.S. 1127; Davis
V. Lacrosse Hospital, 121 Wis. 579. A clause that the "lessee"
shall permit no mechanics' liens to attach to the "premises," is

construed as merely a covenant on the part of the lessee that he
would discharge such liens and such clause would not prevent a
lien from attaching as between the owner and the party other-
wise entitled thereto. Carey-Lombard Lumber Co. v Jones 187
111. 203.

A claimant who files a claim for lien does not thereby waive
any other right he may have against his debtor in respect to the
claim. Dunn v. Stokcrm, (1855) 43 N.J. Eq. 401. As to stipu-
lation constituting express waiver, see Ston^back v. Waters, 1!)M

Pa. 459
;
Pinning v. Skipper, 71 Md. 347. Nor does he waive liis

lien by bringing an action at law for his debt and attaching the
real estate against which he is seeking to enforce his lien. Anghr
V. Bay State Co., (1901) 178 .Alass. 163. Where a contractoi'
agreed to build a house for a price named, one-half to be paid
when the shingles and elapamrds were on, and the other half
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Although in Manitoba it has been held that a lien elain.ant

•J.i!); Gonmn v. Archibald, 1 Alta R 504. r/„ i
'{/^•^•«-

Mtn R .IQ Ji' J I, r,
'-'«'Af V. Moore, 1-vita. K. 4.'J; Ae«<iffl/; V. /'arff/- 190 Tii oq. « ,.

(1907) 6 W r T? r7>j /o , .
'
-SfrflWi-oH v. MoUison,

1
iJi>0 b W.L.R. 6<8 (Saskatchewan), in which case Stu.rt TMuestions the soundness of the view expressed i X ManLt.mdg,nent, and says: "I„ Wallace on Mechanics' ^r^^t^

p. loo, there is the following note to the similar clau«.
•

he'Ontario statute, 'After the note has been negotiated, ThdbtlH-n becomes due to a third party, and the ori;i„al c ed tor
'

-nes guarantor of the payment of the debt. While th 1

1

- the hands of the third party, no procee<lings can be tak n t^
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enforce the lien. If the lien claimant pays the note, and is the
holder of the note at the time he begins proceedings, the fact of
his having negotiated the note will not take away his lien. ' This
paragraph seems to me to contain a much more reasonable
principle than that contained in the Manitoba case." Rockel on
Mechanics' Liens, (1909) also supports this view, in these words:
"Some few courts have held that the taking of a note operates as
a payment of the debt and waives the lien. But the great weight
of authority now is t'lat the taking of a note is neither a waiver
of the lien nor a payment of the debt unless it is expressly
agreed that it shall have that eflfect or there is a manifest inten-

tion that it shall so operate.

"

The lien is not waived by the acceptance of drafts by the debtor
(Bradford Neill & Mahnke Const. Co., 76 111. App. 488) or by
the taking of collateral security unless the parties so intended.

Bryant v. Grady, 98 Me., 389 ; McLean v. Wiley, 176 Mass. 233

;

Frith V. Rehfeldt, 130 App. Div. (N.Y.) 326, affirmed 164 N.Y.

588; Sorg v. Crandall, 129 111. App. 255; affirmed Louden v.

Sorg, 233 111. 79. The general rule in the United States is that a

note is not such a payment as will extinguish the lien unless it

was so agreed. See Pollock Bros. v. NiaH-Herin Co., (1911) 35

L.R.A. 13, and particularly cases cited at page 93 of that report.

See also Moore v. Jacobs, 190 Mass. 424. The intention to waive

the right to a lien by the taking of a note must be clearly estab-

lished. Paddock v. Stout, 121 111. 571. Unless the note is paid

it will not waive the right to a lien. Goble v. Qale, 41 Am. Dec.

219.

The fact that promissory notes have been accepted in pay-

ment, is not a waiver of the right of the sub-contractor to file

a lien where the time of payment is not extended beyond tiie

time within which an action must be commenced to enforce the

lien. Landsberg & Co. v. Hein Construction Co., (1909) l.^j

App. Div. (X.Y.) 819.
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'° Mechanics' Lien Acts in Canada dealingwith he taking of collateral security, must be followed.

The doctrine of estoppel is frequently invoked in connectionwith proceedings under the Mechanics' Lien Acts
If, as IS probable, the mechanics' lien should be considered asa charge or mortgage created upon his interest or estate by theowner.' the principle applied in the case of a mortgagor who

Zri -^'m 'T '''-' ''' -"'^-^ «^ the mLtgate

The application of the principle of estoppel in such casesshould, however, not be relied upon to too great an exte" Th

tatute. It extends only to the estate or interest of the "owner "
hat IS. of the person who makes the contract, and it may wellbe argued tha, only the estate or interest a the tim7of thmaking of the 3ontract is bound by the lien. This dJrin habeen generally adopted in the United States. Phillips, sec ^4

of
.^:7^' ™>^'-^P'-^««°t«t5«" or concealment will estop the ownerof the fee from setting up his title in answer to the claims of themechanic. He cannot take advantage of his own wi.„g to g1unprovements on his property. So, where a purchaser takes aconveyance to his wife in order to defeat a lien, or purdas aproperty formerly owned by him and subject o a m halies'hen^ at a tax sale, the lien would be upheld. Hooker v. McGlZ

42 Conn. 9d; Schwartz v. Saunders, 46 111 18
'

The conduct of a mortgagee may enable the principle ofestoppel to be applied to him. If i„ « ,„u to esta^Hsh fmech^n,cs lien as against a mortgagee from A. it appeared t'

a

A. had only an instantaneous seisin of the land on which the.en was claimed, yet^it also appeared that A falsely represented
to the hen claunant that he was the owner of the land and thereby-duced the hen claimant to enter into the contract under whhh.s hen was claimed and the mortgagee, when he took his mort-
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gage, knew of the lien claimant's claim of lien and also of the

false representation and inducement, whether the mortgagee as

well as A would not be estopped from denying A's ownership

of the land quirre. Sprague v. Brown, (1901) 178 Mass. 597;

Ji(a(lij V. I'inkham, (1902) 181 Mass. 351.

If a person consents to another erecting a building on his land

he will be estopped from denying a lien for materials furnished

to the building {Hooker v. MrGlone, 42 Conn. 95), and, on the

other hand, if a party is induced to purchase property upon the

representation of another that he Inw no lien thereon, such other

is subsequently estopped from asserting a lien to the detriment

of the party who has made such purchase. Ilcskins v. Ilcshy,

(1909) 152 111. App. 141. Mechanics' Lien Acts in some of the

Provinces of Canada require the written consent of the owner of

the land before his interest can be made 8ub.ject to liens filed for

improvements made at the instance of the lessee, but under other

Mechanics' Lien Acts in Canada, if an owner of the land allows,

without protest or notice, such improvements to be made by the

lessee the interest of such owner becomes subject to the liens

filed. Limoges v. Scratch, (1910) 44 S.C.R. 86. In Indiana it

has been decided that an owner may not stand by without ob-

jection and see another in good faith improve and enhance the

value of his property and retain these benefits without paying for

them. Lengelscn v. McGregor, 162 Ind. 258.

If the true owner has so acted as to mislead a purcha.ser into

the belief that the person dealing with the property had author-

ity to do so, a good title is acquired by personal estoppel against

the owner. Simmons v. London, (1892) A.C. 215. See Mapli

Viljl Oil d- Gas Co. v. Charlton tt Ridgetown Fuel Supply C,,..

(1912) 22 O.W.R. 882.

If the true owner of property stands by and permits another

to deal with it as owner, he will be estopped as against a pur

chaser for value. Estoppel does not require for its operatii)ii

that the purchaser shall ha\e acquired the legal estate; a eluiiifrf



WAIVER OF LIEN AND EiSTOPPEL. 109

Of his position on the faith of the nisr.p. ..«.„tntion i, all that

^r^I"; ^r"\-
«««"PPel, 14(. 2«:i Having been silent

Ha to h.8 alleged rights when he ought to have spoken, he should

ht r ' ^ "^ '' '''• ''"• ""^ '^ '"' '^ -^ °»>"««' to'peakh 8 silence may not work an estoppel. BilUnrjs Co. v. Brand, 187
Mass. 417; Bruce Lumber Co. v. IIoos, 67 Mo. App 264

nlHintiff"
?' ^""'"^'^^"^^^ «f » jud^-nent. as between the

plaintiff and one not a party nor privy, but who voluntarily con-
ducted the defence, see Ludy v. Larsen, (1911) 78 N.J Eq 237A person who supplies materials and during the course of
construction gives a receipt for payments which he had never
received is estopped from claiming such amount again.st the
owner under mechanics' lien proceedings. Caughlan v. National
Constructton Co., 14 B.C.R. 339.

If the true owner stands by while another is making a con-
tract and encourages the builder to perform the same, his con-
duct will operate as an estoppel. Bastrup v. Prendergast, 179
ill. 553.

In Alberta, a firm of sub-contractors claimed a lien for work
done as against the owner, but it appeared that they had given
he contractor receipts for money which he had received from
he owner to pay them and had not paid them, the sub-con-

tractors thereby leaving the owner to believe that they had been
paid. In that belief, the owner made other payments to the
contractor in excess of the work he did upon the building, and
also made payments to another sub-contractor and lien-holder
In the circumstances, these sub-contractors were not entitled to
enforce a lien against the owner's land though they had not been
paid in full for the work done and materials furnished by them
RingUnd v. Edwards, 19 W.L.R. 219.

A principal, who knowing that an agent with a limited author-
ity is assnmmg to exercise a general authority, stands by and
permits third persons to alter their position on the faith of the

'

6- II
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exigence in fact of the pretended authority, cannot afterwards,
against auch third persona, diapute iU exiatence. Sayward v.

Dummuir, 11 B.C.R. 375.

If the owner holds u person out aa having authority he will
not Ih! permitted subsefiuently to assert the contrary. Hough v.

VoUins, 70 111. App. 661. If an agent is vested with general
authority, and such uuthority is subsequently sought to be limited
by writing, notice of such subsequent limitation must be con-
veyed to third parties having dealings with the agent. In the ab-
sence of such notice the principal is estopped from setting up the
limitation as against a third tarty acting bona fide. Sayward v.

Dunsmuir, 11 B.C.R. ;}75.

A husband who as owner enters into a contract with a builder
cannot subsequently claim that he waa acting solely aa agent for
his wife. Sidney v. Morgan, 16 VV.L.R. 123 (B.C.). See other
cases cited under "Married \/omen'8 Property," ante, p. 51.

Whether authority has been conferred on an agent is a ques-
tion of fact, and such authority may be inferred from the acts
of recognition by the principal. Sayward v. Dunsmuir, 11 B.C.R.
375. There may be authority by estoppel. If A., has by words
or conduct held out B., or enabled B., to hold himself out as
having the authority of the former to act for him, A. is bound
as regards third parties by the acts of B., to the same extent as
A. would have been bound if B. had in fact had the authority
which he was held out as having.

Any act or neglect of the lien claimant which induces a
person to rely upon the non-existence of the lien, may defeat
the lien by estoppel. Thus, where the holder of a mechanics'
lien stated at a sale that there was no incumbrance on the
estate and advised a party to buy it, who, relying on the state-

ment, became the purchaser, the lien-holder cannot set up his
lien. Hinckley v. Greany, (1875) 118 Mass. 595; Fowler v
Parsons, (1887) 143 Mass. 401. See also cases cited at p. 497.
vol. 20, Am. & Eng. Ency. of Law, 2nd ed. A mechanics' lien
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li«vinK , contmct to buiM an elevator etc
'

tor ih. H
7'

a

the terms that the ownership was not to pass until paymentwh,ch wa« to be cash on delivery, and that in case ordeTanh

tiffs first took proceedings under the Mechanics' Lien Act Torealize the amount of their claim, hut abandoned hem In^e present surt the plaintiffs asked that the defendants miit

u) remove it. HeH, that plaintiffs were entitled to relief „nd

pTT J^ ' ^ '^''' ^"^ "-^t 8«»« «« to .judgment^h, V. Fern. 3 H. & C. 977. distinguished (the pa ties thet

4! rj ""
i"''"'"'^ '

''"^^«" ^'•"'^ ^«- ' J^-P-l City C?(1894) 9 Man. R. 577 and 586.
^ '

In the absence of special legislation, if a person ignorant of

V eT V"*n*
"'^*™''*^ "^' ^^« ^-^-' *o buHd :„ thewife s land and the wife acquiesces she is .stopped from sett ng
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up h.'r riKliU aKainst thi- li«?n. Mv<'arihu v. ValdwrU, 43 AlJnn.

442. S,.,. (Imnkaf v. lti,b,, m HI. .-)52; Bwan v. Thackcm,
14;J IViiii. 182. Hut tlMTc iH no proHurnption that a husbniul is

hw wiffg agent, (mim v. WfcjioH, 7 W.L.R. 245.

A materialman who filea a lien is not estopped by the fact

that without had faith he claimed more than wan due him.
Frohlkh V. Ashton, (1909) 159 Mich. 265. The lien will not he
defeateil unlew the exce«ive claim were made in bad faith.

Sckmtdbaih v. faldwdl. (1912) 196 Fed. 16; Vaughan v.

Ford. (1910) 162 Mich. :J7; Homanik v. Raporport, (1912)
148 App. Div. (N.Y.; 688. But where a claimant haa" Hied a
•worn Btatement flxin? the date when h._ ceased work, he is

estopped thereby, and cannot by a aubsequent statement, Hxing
a later date, extend th > time for claiming a lien. Canton Roll

Co. V. Rollinij MilU Co, (1907) 155 Fed. 321. A reduction in

the amount of the claiia will not render the lien void. Mont-
joy V. Reward School IHstrict, 10 W.L.B. 282.

Where the mistake in claiming an excessive amount is an
honest one, the lien is not lost {Pioneer Mining Co. v. Delamottf,

(1911) 185 Fed. 752), but a statement of lien grossly in excess

of the amount actually due is not such "a ju«t and true state-

ment of account of the demand due" as is required by these

words of the statute. Oriff v. Clark, (1909) 155 Mich. 611. If

the claimant knowingly files a claim for a larger amount than
is due it is void. Hubbard v. Brown, 90 Mass. 590; Aeachlimann
V. Presbyterian Hospital, 165 N.Y. 296; New Jersey Steel d-

Iron Co. V. Robinson, 85 App. Div. (N.Y.) 512 A mistaken state-

ment that a mechanics' lien has been paid does not estop the

lien claimant from subsequently enforcing it against one who
bought the property in reliance on the statement, if it was
made to him without any knowledge that he had any interest

in the matter or any intention to buy the property. Kirchman v.

Standard Coal Co., (1901) 52 L.R.A. 318.

As a general rule the lien only attaches upon the estate or
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r...re.t of the ou„er at the time the work or «rvice « perrorn.e.I or the materials furniahed. If, however. Tn owne h^v
.... -n e.,u.,«hh. eatate aubjeC. that eatate to a meeb«r.. Hen-.' ..fterwania aequire. the fee ai.np,.. or other ^Lt teM.eh larger entate will he auhjeet to the lien. The owner^ yH. ..topped fron. aetti... up the auhae,uont purchaae in a„.wtr

The eertifieate of «„ architect in a diapute between the

he bu.ld.ng owner aga.nat the architect for negligence Bada

..... .<.«ory remedy ««,„„, „b,.i„ .„„,h„ J„ap™„, JTe^'w

A common law lien againat peraonalty may be loet by estop,pe where us .^rtion would operate as a fraud on LZZt
parties. Howard v. Tucker, (1831) 1 B. & Ad. 712. A«»rtion
of payment will operate a. estoppel a. against those whT^v^
acted on ,t. Pooley v. Budd. (1851) 7 E.L. & Eq. 229- wSelV Coventn,, (1863) 32 L.J. Ex. 185. See also Z^Z^Z
e

^
.ter ^Mechanics' Liens on Personal Pn>perty,^„,nt ,

i—UtCH. tlEH.



CHAPTER XI.

Priorities.

The statutory right to a mechanics' lien would be of little

value if it did not involve the subordination to it of subsequent
incumbrances or conveyances of the property. No rights sub-
sequently accruing can affect the mechanics' lien once it at-

taches (American Mortgage Co. v. Merrick, 120 App. Div.
(N.Y.) 150; Carcw v. Stubbs, 155 Mass. 549), or any part of it

(CoUins V. Patch, 156 Mass. 317) ; and, on the other hand, no
prior rights can be displaced by it. Eobock v. Peters, 13 Man.
L.R. 124; Kieveli v. Murray, 2 Man. L.R. 129. When a con-
veyance is recorded prior to the commencement of the work or
the placing of the materials the mechanic cannot have priority
for his claim. lie cannot acquire any greater interest than that
which the owner possesses. An incumbrance .so recorded has
priority to the extent of its security and it cannot be affected

injuriously by acts of the person creating the incumbrance.

Where an incumbrance is duly recorded delay in recording

an assignment of it cannot affect the a-ssignee's priority. Zdi-

ner V. Johnston, 22 Ind. App. 452. If the incumbrance or

conveyance is not recorded until the mechanics' lien has attach-

ed, the lien has priority, but a mortgage recorded before the

work is commenced, to secure future advances which are madf
to pay for work or materials, takes priority over mechaniLs'

liens. Robock v. Peters, 13 Man. L.R. 124 ; Cook v. Belshaw, 2;{

O.R. 545.

A mortgage made in good faith will not lose its priority Ix-

cause of an omission of some technical matter in its e.xeeutioii

{Payne v. Wilson, 74 N.Y. 348), although such advances are

not made until after the work commences. As to questions of
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Lt"5 ri'r
"" "^'"^ "^•'^ incumbrancers who may have

aZ^T.21
''''' '' '^^•""^' --' ''--'^ - ^-'"-^V 1

A lien for materials supplied as against a mortgage haspnoruy over the mortgage only to the extent of the materiaU

/foftocA V. Peters, 13 Man. L.R. 124. The first mortgagee hav

TthTro^to ;V"^* ^'r ': '-'--' -^ ''- ^^^it^z
fee to the defendant owner, and having thus secured the title

PCS L'T:r '"^'.
'" '^ ^""^'^ *^ ^^ ^"''-^^^^^ *«

money bu h^ "'?!. ""^" ^" ^"P^''* °^ ^"'''^ P"-'-emoney, but, having had actual notice of one of the liens andconstructive notice of the other before making this payment

vance. Eobock v. Peters, supra.

The mechanic asserting his lien must show that he is en-

llf.J"''"^^
^"^^"^ ^^' '""'' «a° ^ allowed. Davis v

fendant company was given by the directors to S, one of its
directors, to secure him and his co-directors against their en-dorsements on the notes of the company, which had been madeto raise money for the purposes of the company. This mort!

ZT r Tu'^u
^""" '" ^'^ registration of a mechanics'

hen. It was held that the mortgage was valid and that its prior^gist^tion must prevail over the lien of the mechanic. McDonald V. Consohdated Gold Lake Co., (1902) 40 NSR 364A mere instantaneous seisin is insufficient to sustain the
1 en. See Owen v. Lynch, (1876) 2 R. & C. 406. Where a pur-chaser under an agreement creates a lien, upon his interest, andafterwards receives a deed and immediately executes a mort
Rage to the vendor for Uie whole or part of the purchase money,such mortgage takes priority to the lien except, perhaps, ato the increased value. Ettridge v. Bassctt, (1884) 136 Mass
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314; Saunders v. Bennet, (1893) 160 Mass. 48; Clark v. Butler,
(1880) 32 N.J. Eq. 664. See also sub-sec. 3 of sec. 8, Ontario
Mechanics' Lien Act, which act also contains a provision for
the case where the conveyance has not been taken. Whether a
seisin is instantaneous must depend upon all the facts and
circumstances of the case. See Sprague v. Brown, (1901) 178
Mass. 220; Osborne v. Barnes, (1901) 179 Mass. 597; Ready v.

Pinkham, (1902) 181 Mass. 351. See also chapter entitled
"The Owner and his interest," ante.

Although the lien arises as soon as the work is commenced,
or the materials have been placed or furnished, yet it actually
takes its rank with other interests and incumbrances not solely
according to the date at which it came into existence, but, in so
far as the work or materials have increased the value of the
land, in priority to other interests and incumbrances, though
the latter be prior in point of time. High River Trading Co. v.

Andersm, (1909) 10 W.L.R. 127. A mortgagee or vendor of
land under an executory contract for sale cannot do anything
to prejudice the vested statutory right of the lien-holder to a
lien upon the property to the extent to which its value has
Seen increased by the work or materials of the lien-holder. lb.,

per Beck, J.

But the mere fact that materials had been furnished and
placed upon the land by a lien claimant does not prove that
the selling value of the property had been thereby increased.

The onus of proving that the selling value of the land has been
increased by the materials furnished is on the lien claimant,
and unless it be shewn that the increased value of the land was
due to the furnishing and placing of the material the claim of
the materialman will not be given priority as against the mort-
gage. Independent Lumber Co. v. Bocz, (1911) 16 W.L.R. 316
(Sask.); Kennedy v. Haddow, 19 Ont. R. 240; Richards v.

Chamberlain, 25 Grant 402; McVean v. Tiffin, 13 O.A.R. 4;
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Reinhart v. Shutt, 15 R 32t «<.» j? i i

13 Man. L.B. 124.
^"^'^^ ^- ^^'^'•*' d^OQ)

On a petition to establish a mechanic's lien, as in the case ofdower, a mortgagee can take advantage of the doctrine of ^an

192 mI."r* ' ""^ '"* ""' '' ^'^^^^ ^'- ^•'''-'' (1906)

A mortgage, equitable or legal, has priority over a lipn if
registered before the lien, and a mortgage! is enfitlTto privityfor all moneys advanced by him on the security of an eau2
ZTiTri ;jr^*-^^^-

°^ ^ "en for ilz:z^.
ess of the fact that some of the material had been deliveredand a l.en accrued in respect there.-: before some of thla^vances were made, h^dependent Lumher Co. v. Bocz mm
16 WX.R. 316 (Sask.). See Ro.ock v. Peters, 13 Man L r124; Wes v. Sinclair, 12 C.L.T. 44, 23 C.L.J. 119 "No "e can'

iisti triierr
^'
r^^^-

^^-^ ^ i-hoide/hr::;registered h s hen the mortgagee need not hesitate to advancemoney legitimately under his mortgage, because possibly thhen-holder might thereafter register his lien." IndepLu^tLumber Co. y. Bocz, (1911) 16 v. r gig rf pT/
Itn """• '•'• "^' ^-' ' -^^^-^m 12

If a judgment becomes a lien during the period within whicha mechanic can perfect his right it will not t«Ke priority ofthe mechanics' lien. In re Bitner's Estate, 196 Pa 90
Though a mechanic's lien was subject to a prior mortgage onthe land, „pon the release of a part of the land frm themortgage, the lien was left in full force on such part. C2

V. Stewart, (1909) 200 Mass. 393.
^avtoson

Where a chattel mortgage is given on personal property which
afterwards becomes a fixture and a part of the real eLte amechanics hen attaching to the real estate will have priority
over the chattel mortgage. Currier v. Cummings, 40 N.J. En

,1' ;i

U
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An attachment takes priority over a mechanics' lien arising
subsequent to the date of the attachment, but an attachment or
execution, to have priority, must be levied on the property be-
fore the right to a mechanics' lien attaches. First National
Bank v. Redman, 57 Maine 405.

The right to priority is dependent on statutory provisions,
but, in the absence of such provisions the fact that the holder
of the incumbrance knew that improvements were being placed
on the incumbered property would not oblige him to give notice
disclaiming responsibility. Independent Lumber Co. v. Bocz, 4
Sask. L.R. 103, 16 W.L.R. 316; Interstate Building d- Loan
Association v. Ayers, 177 111. 9. The mechanic should inform
himself concerning existing recorded incumbrances., In the ab-
sence of express statutory provision any improvement placed
upon incumbered land would be subject to the existing incum-
brance. But Mechanics' Lien Acts in Canada provide that
mechanics' liens for work done or materials furnished for in-
cumbered realty shall take priority over the incumbrance to
the extent of the increased value so given to the property.

When, after the lien has attached to several distinct buildings
constructed under an entire contract, the owner has sold one
or more, the equities which then arise between the owners of the
several buildings may be worked out upon the principles applied
where part of a property subject to a mortgage is sold and the
mortgagee seeks to enforce his remedy against both parcels.
Ontario Lime Association v. Orimwood, 22 O.L.R. 17.

A mortgage subsequent in point of time takes priority over
an unregistered lien. Cook v. Bclshatv, (1893) 23 O.R. 545.
A mortgagee for future advances is also protec'ted to the extent
of all advances made before registry of the lien and before he
had actual notice of the lien. Under the Saskatchewan Lien
Act, in construing a provision similar to one in the Ontario
Act, it has been held that notice of an unregistered lien will

not affect the question of priority of the mortgagee for future
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advances Indeper^ni Lumber Co. v. Bocz, (1911) 16 W.L.R.316 It has also been held that a mortgage subsequent to «

win be protected to the extent of such prior incumbrancesLocke V. Locke, (1898) 32 C.L.J. 332. In Massachusetts undera similar provision, it has been held that a mortga^" under Imortgage given to pay ou existing mortgages, e^rto himLlf

sL r 7 , r ^^' ^'^''"' ' ^'•°"'»' (1898) 170 Mass 311

A lien-holder if he wishes to preserve his lien as againstsubsequent purchasers and mortgagees, who registeredTe
onveyances must register his lien (McVean v. Tiffin, 13 OAR
(1888) 15 O.R. 474). but ^^bsequent purchaser or mort

the time of the payment of his purchase money and registerinc
his conveyance he had actual notice and knowledge of the pTorclaim of the lien-holder. Rose v. Peterkin, 13 S C R 677

If one contemplates the purchase of certain land and having
agreed m writing with the owner of the land to build a house

cTllalr^r T "™'
T™"* "''^ " "^*^«°''' *« -"Struct the

with the knowledge and consent of the owner of the land, and
f shortly thereafter the owner sells and conveys the land tohe contemplated purchaser who employed the mechanic, and
takes a mortgage back, the mechanic can enforce a lien upon
tlie property for the labor and materials furnished by him in
eonstructing the cellar «hich will be good against the mortgage
JfcCormack v. Rutland, (1906) 191 Mass. 424.

A lien to be prior to a mortgage must be registered before
the mortgage. Rcinhart v. Shutt, 15 O.E. 325. Where the mort
gagees take their mortgage on the security of a house which was
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being erected by certain contractora the mortgagees were held
not entitled to priority over the contractor's lien. AUlip v. Rob-
inson, (1911) 18 W.L.R. 39 (Man.).

A mortgage given to secure future advances to be paid as
the building progresses is a prior lien for claims for materials
used in the construction of the building for the full amount
advanced. Cook v. Bchhaw, 23 Ont. R. 545; Rohock v. Peters,

13 Man. B. 124; Reed v. Rochford, 62 N.J. Eq. 186; Lipman v.

Jackson, 128 N.Y. 58. But such mortgage to take priority must
be recorded before the lien right has attached. Young v. Ilaight

69 N.J.L. 453.

If the mortgage is given before the time that the law pro-
vides that the lien right shall attach to the property it takes
priority over the right of the mechanic. Robock v. Peters, 1.?

Man. R. 124; Kievell v. Murray, 2 Man. R. 209.

A liquidator represents no higher claim than that of the
insolvent company

; therefore, liens registered within the statu-

tory time for materials supplied and for work done, prior to the
service of a petition to wind up the company, are to be paid in

priority to ordinary creditors. Re Clinton Thresher Co., (1910)
15 O.W.R. 318.

Where a building was commenced before the execution of a

mortgage, valid lien claims have priority over the mortgage.
Federal Trust Co. v. Guigxies, (1909) 76 N.J. Eq. 495.

A conveyance of the property made after the right to liens

has attached is made subject to these liens. American Mori-
gage Co. V. Merrick Const. Co., 120 App. Div. N.Y. 150.

The fact that the building is by the terms of the lease to

become the property of the lessor is ground for charging his

estate with the amounts owing to lien-holders. High River
Trading Co. v. Anderson, (1909) 10 W.L.R. 126.

If the earliest item of a mechanics' lien is a date subsequent
to the date of an attachment, the attachment has priority over
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First Nat. Bank of Salem v. Redman, 57

the mechanics' lien.

Maine 505.

In a proceeding to enforce a mechanioa' lia« p« i u

.-^.»ce .how. U... ,h. «„„,„« between the e^t"!:';" ,tbuilder w„ entered into prior to the .e,„i.ition ot tm^n T

U,n n,„n., ,or the oon.t™etion „, the'bLin; rn^fto^t
tzr^ p-r^tr::' "r "- "°"'™'"°-
.^

d..Hne o"; ..t.:r::i*:r:rre."r;r:ts
•nd the n>ortg.ge by the builder were M„.r,te lr.n„
con.u„„.t.d ., one time, and no. mere./e,rp^„.nT p"w

,ui^ the e^etinn of the buihlin.. the Zt^r.-iiltl ^•
8mu pmnty. Bodtel, .. 163, H„„er^ v. ConneUy. mm.

Where . mortgage i. given simultaneously with . deed forthe property to »cure the unpaid pureha»i nri™ t
gage i. prior to a meehani™' ij f ,

'
'

'"'"' '°°"-

ni.bedu.der.eon,r« rr.! °d
""' " """""'' '"

ei«,„tion of the mortglr o.Z 'T^''^ P""' to the

Where a bni dLr " ' ""'•«'' '" ""» 597.wnere a building waa commenced before the ei«.„fi™ r
".or gage on U,e property, lien claim. h".etiX"" b"mortg^. Federal Tr.,.> Co. v. «,„,„„, „^ "

J
°7 *

«.. The el.,m, of wage^aruer, are given priority , . ,fmiSl
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extent over all other lien claimants. Other lien claimants who

register their claims within the statutory period share equally.

The statute determines the priority of liens, and the legislation

in force at the time the obligation becomes fixed must control.

The right to dower or cu. esy, if existing at the time the

lien attaches, takes priority over a mechanics' lien for work done

or materials placed upon property under contract with the

person owning the fee. Oove v. Gather, 23 111. 585 ; 76 Am. Dec.

711; Mark v. Murphy, 76 Ind. 535 j Buaer v. Shepard, 107 Ind.

417.

By statutory provision taxes are entitled to payment prior

to a mechanics' lien.

The appointment of a receiver does not divest the property of

prior existing liens, but affects them only in the mannei* and

time of their enforcement. While the property is in the pos-

session of the receiver the right to enforce the lien is suspended,

because the property is in the custody and control of the Court.

Randall v. Wagner Glass Co., (1910) 47 Ind. App. 439; Beach

on Receivers, 2nd ed., 194.

In a case under the Manitoba Act {In re Empire Brewing

& Malting Co., (1891) 8 Man. L.R. 424), proceedings had been

taken to enforce a mechanics' lien after a winding-up order

had been made. On an application to stay the proceedings it

was held by Taylor, C.J., thai the lien was not created by the

taking of proceedings, but prior to that time, and prior to the

winding-up, and that the proceedings could not be stayed. In

another case, under the British Columbia Act {Re Ibex Mining

and Development Co., (1902) 9 B.C.R. 557), mechanics' liens

had been filed against the property of a company, and judgment

recovered in respect to them in the County Court. On the same

day as the judgment, a winding order was made in the Supreme

Court. Subsequently the liquidator obtained an order author-

izing him to give a first charge on the property of the company

in order to raise money to take out certain Crown grants of pro-
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perty to which the company waa entitled. The lien-holders hod
no notice of the application and did not appear on the hearing.
They did not appeal from the order, but applied for leave to
enforce their judgment in priority to the charge created by the
liquidator under the order of court. Held, that the order made
on the application of the liquidator was made without jurisdic-
tion, and the lien-'holders were not bound by it.

Mechanica' Lien Acta in Canada give a lien to the mechanic
on mortgaged land where the selling value of the land is in-
creased by the work or service. This lien attaches upon such
mcreased value in priority to the mortgage or other charge Un-
less the selling value of the property had been increased the
hen has no priority over the mortgage. Kennedy v. Haddow
(1890) 19 O.R. 240. See Cole v. Pearson, 17 O.L.R. 46- Farrel
v. Gallagher, (1911) 23 O.L.R. 130, and cases cited under 'sections
8 and 15 of the Ontario Act, post.
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CHAPTER XII.

• CoifPUTINO THE STATTTTOBY TiHC.

The performance of the work or the Bupplying of the mate-

rials gives merely a right to acquire a lien ; the statute prescribes

the steps necessary to perfect it.

The function of the statement required to be filed in the

registry of deeds within a certain time after the person claiming

the lien has ceased to labor or to furnish labor and materials is

merely to preserve the right to lien already in existence, which
otherwise would expire. Devine v. Clark, (1908) 198 Mass. 56.

The time limited for the registration of claims for liens does

not commence to run until there has been such performance of

the contract as would entitle the contractor to maintain an

action for the whole amount due thereunder. Day v. Crown
Grain Co., (1907) 39 S.C.B. 258.

Even if there is only some touching-up work to do, and
whether much or little, if it be a part of the work necessary

under the contract, the statutory time is to be calculated from
the completion of such work. Fuller v. Beach, (1912) 21 W.L.R.
391 (B.C.).

Where any additional work essential to the completion of the

contract is required to be done the statutory time is calculated

from the date when the additional work is done. If the agree-

ment between the contractor and the materialman is that the

latter is to furnish all material for the building without any

specific quantity being designated and such material is delivered

to the contractor from time to time the time for filing a claim

l)egins to run from the last delivery. Smalley v. Gearing, 121

Mich. 190.

The calculation of the time is affected by the question

whether it is necessary to test the work or machinery in order
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to certify that the contract has been completed. Day v Crown

cT: .^!f^L!T- ^"' ^^^~ -- --^

thecal"!"
'°:/*'^''*""«^ *»»« "«« -hould be calculated from

he It
*';°;'>^«^'"••' "-d«'- »»>« contract was completed or

X endelT T^""^ "^ P'""*"' •"'^ »•>« ^"^ «-not beextended by work done or materials furniri.ed thereafter. Sum-

O.W.B. &W; Troodr«# v. ^ot;ey. 91 Maine 116; Miller v Wti-hnson, 167 Ma... 136, Stenen^ald v. 0»«. 85 App. Div. (NT )

th«!l''f'V^***
contracted to .upply the hardware for u« inhe con.truct,on of a building, and the la.t delivery upon whichthey rehed for preservation of their lien-the registry oMhe

ttn7hIr.'""V"'" *''^^ ''^" '' *^** deliveryJut mthan thirty days after the last previou. delivery of materials-wa. of certain bolt., of trifling value and used^or a tem^™^

not furnuhed m .uch manner a. to enable the plaintift to claima hen for their pnce upon the land of the owners, and «. thewhole claim fa^ed. Brooks-Sanford Co. v. TWore Telier cZ
structton Co., 22 O.L.R. 176.

But where aub^ontractor. acting in good faith consider that

don. r
*'"'

r*^*''""'^
^°'»^ bei"« Bubstantial. and not Lgdone to remedy shght defects, the time for registering their liencan be computed from the completion of this additional work.

n TV' J^' ^"* ^"' ^'^ ^'>' <1910) 13 W.L.R. 621On the other hand, where the work consists of different .iobs alim one line of business, but ordered at differeirt times, a mechanic
js not required to file a lien after completing each piece of work.
It 18 sufficient If he files his lien after he has completed all of hi.
work. Carroll v. McVicar, (1905) 15 Man. L.R. 379. Where

"
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contract is made for materiala to be delivered from time to time

aa required in the repaira of buildings, and the material ia fur-

niahed aa ordera are received, each order ia not an independent

contract. Premier Hieel Co. v. McElwaine RichanU Co., 144 Ind.

614.

Under a contract made with the railway company for the

erection of a building, the work waa to be done to the entire

aatiafaction of certain architects. The pUintifTa, who were aub-

contractora for a part of the building, ceaaed work on May 20th,

under the belief that their contract waa completed, and their

secretary-treasurer, on June 8th, made an affidavit stating huoIi

to be the fact, with a view of having a lien regiatered, which wait

done on June 24th. The architects, however, were not aatisfled

and required further work to be done, and thia waa accordinifl.v

done in June, and again in August, and it waa not until August

4th that the architecta were satiafied and accepted the work.

Held, that the architecta being the persons to determine wheu

the work was completed, it waa not completed until they had hi%-

nified their approval, and, therefore, the lien waa registered iu

time. Voket Hardware Co. v. Grand Trunk R. Co., 12 O.L.K.

344.

If there are separate contracts the notice for each must be

within the time limit of each, but this, of course, would not apply

if the job were one continuous contract. Morris v. Tharle, 24

O.R. 159; Re Moorehoute, 13 O.R. 290; Hooven, etc., Co. v. John

Featherstone's Sons, 111 Fed. 81. The general principle applic-

able to a running account will ordinarily be applied to cases

of materials supplied by a lien claimant. When one item is con-

nected with another in the sense of a running account and the

dealing is intended to be continuous, so that one item if not

paid shall be united with another and form one entire demand,

the time for filing a lien runs from the date of the things last

supplied. Morris v. Tharle, supra.

The doing of work or supplying of materials, even of a trivial
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Character, .hould be tdcen into con.ider.tion in determining the
date from which the .tatutory time .hould be calculated if the
work wa. done or material, .upplied. in good faith, to complete
the contract, and not colorably to r,.vive the lien. :iayu'ar,l v
DuHtmir, 11 B.C.R. 375; 8temma>, v. Zo»cuk, 4 WLR 575-
Chrke V. Moore, (1908) 1 Alta. L.R. 49. 8 W.L.R. 405.

Where a plumber agreed in a Ningle written document to
inrtall plumbing and heating apparatu. in each of two houw.
.ituated on two adjoining loU, for the .urn of i|i620 for each
hou«f. It wa« held that the contract contained two neverable or
divwible promiM., one in reapeot to each houw. The work in
connection with the hou.e on lot No. 30 wa. completed on July
29th, 1908, and that in connection with the houae on lot \o. 29
on June 15th, 1909; the wwer connection, from both housea
were joined in a line between the two lot.. A lien filed against
both lota on February l.t. 1909, in respect of the whole contract
price for the two houiw. wa. too late to prewrve the lien against
lot 30. A. Lee Co. v. Hill, 2 Alta. R. 368.

A. to right to tack different contract, to perform labor or
furniah material for the purporo of extending time, se. Valley
Lumber cfe Mfg. Co. v. Driesnel, ( 1907) 15 L.R.A. 299. If the claim-
ant ha. delayed completion, in order to give the owner time to ar-
range for payment, by arrangement with the owner, and work is
then done to keep the lien alive, the owner having accepted the
benefit of the delay and the work being necessary, the date of
completion of such work will be taken as the date upon which the
claimant has ceased to work. Clarke v. Moore, (1908) 1 Alta
L.R. 49.

Parties cannot by afterthought and subterfuge extend the
statutory time for filing a statement of lien so as to prejudice
others. Renney v. Dempster, 19 O.W.R. 644; Ba^lger Lumber Co
V. Parker, (1911) 35 L.R.A. 901. The question whether lalwr and
material furnished within the statutory period, but after the
contract had been substantially completed, were in good faith
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and for the purpose of completing the contract or colorably to

revive the lien, is a question of fact. Turner v. Wentworth, 119
Mass. 459. As to futile effort of sub-contractor to create a lien

by attempting to do some additional work ostensibly under his

contract after the time limit had expired, see Sheritt v. McCal-
lum, (1910) 12W.L.R. 637.

The time cannot be extended by the doing of trifling work.

Sulzer V. Vogt Much. Co. v. Rushville Water Co., 160 Ind. 202.

The time for filing a claim for > lien cannot be extended by
sending new material to replace alleged defective material form-

erly delivered and used in the completed building, which new
material was not suited for the purpose and was rejected. Snitz-

ler V. Filer, (1907) 135 111. App. 61. After full delivery under
a building contract, an agreement to extend the time for filing

a qlaim for lien is ineffective. lb.

The time for filing liens is to be reckoned from the date of

performance of the latest work under the contract, regardless of

acceptance or occupation by the owner. St. Louis N. Stock Yards
V. O'Reilly, 85 111. 546.

The time for filing a lien for material furnished to a con-

tractor cannot be computed from the date of the last item in the

claimant's account unless such item was the subject of a lien.

Brooks-Sanford Co. v. Theodore Telier Co., 22 O.L.R. 176 ; Lud-
lam-Ainslie Lumber Co. v. Fallis, 19 O.L.R. 419. If materials

are furnished for several buildings under one contract the time

will Itcgin to run on either building from the last item fur-

nished Premier Steel Co. v. McElwaine-Richard Co., 144 Ind.

614. A lien which does not cover all the items set forth in the

claim because all are not within the time limit, will be good as

to those which are within the time limit. Sleeves v. Sinclair,

171 N.Y. 676.

In dealing with the claim of the materialman the statutory

time limit for registration is calculated from the date when the
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land or used in the construction of the building

statuttnl!r?""'r '"" " ''^' '" *""•' ^^ ^'^^ -*»•- thestatutory tame for furnishing the la.t of several lots of materialordered and furnished at different times, where they a«"

Materials furnished after the work is completed will uut keep

53 111 A s^' . ^^*«^^''-«-'- Co. V. 0.n«fc, (1910)

f
?"J^PP- 458. Where work or material is in good faith

Z11 f f^-T"'
"''' ""^^ "»« ^°-»-^«e of thfowne to

aTew n t; .
'" ?""'"''' ""••' ^'"'^ '« «"*«"-* ^» -t«blish

nuL r""^/""" "hi«'h the statutory time limit is to be com-puted but where the work contracted for is completed according
contract, as the contractor believes, but he later discovers de

fects and voluntarily undertakes without authority from theowner after the time for completing the contract has expired toremedy the trouble, it is generally held that such work would

12 L.B.A 8W.
'""' ^°' ^'^^- ^ ^""''"" "• "''''^"' (^««7)

reasTah! ^'T
"'^^^' "^ '° '°*'''""' ''' '^^'^^ ^ «^««t ««^ »"

reasoi^ble as to justify a Court in holding as matter of law thata lien had been lost by reason of such great delay, yet if the sworn
statement of a mechanic's lien is filed within the statutoiy time
after the claimant has ceased to labor, and if the last item ofabor were performed in good faith under the claimant's con-
tract the hen is none the less valid because before the worknamed m the last items was done, no work had been done by the
<• aimant for about 34 days, and before the last work was done
the houses on which the lien is claimed appeared to be completed
and were purchased by their present owner without knowledge
of any hen. Billings Co. v. Brand, (1905) 187 Mass 417

The words "the last material" in a statute providing ihat "a
>—M«CH. LltN.

r
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claim for lien for materials may be registered before or during

the furnishing or placing thereof, or within thirty days after

the furnishing or placing of the last material so furnished and

placed," mean the last material furnished by the materialman

under his contract, where there is a distinct contract ; and where

he furnishes materials outside of his contract, the time for re-

gistering his claim for lien in respect of the material supplied

under the contract begins to run from the time of the last de-

livery of material under the contract, without regard to the time

of delivery of material outside of the contract. Rathbone v.

Michael, (1909) 19 O.L.R. 428.

In computing the statutory period in relation to filing a lien

fractions of a day will not be counted.

As to the law relating to the question "when the last day

falls on Sunday," see Holmested's book on the subject. Also

article by Gorman, K.C., 48 C.L.J. 281. "Day" means the

twenty-four fours from midnight to midnight. Clarke v. Mo^re,

(1908) 1 Alta. L.R. 49, 8 W.L.R. 405.

The time of the filing of the lien determines the law to be

applied. Montjoy v. Heward School Dist., 10 W.L.R. 282

(Sask.).



CHAPTER XIII.

Damages.

The contractor is not entitled to a lien merely because he
has performed work or service; such work or service must be
performed under a definite contract, or something in the nature
of a contract. If, therefore, a contractor is wiongfuUy prevented
by the owner from fully performing his contract he has no lien
for damages caused thereby, although he has a right of action
for such damages.

The lien does not extend to unliquidated damages due to the
contractor by the owner on accouit of the violation of the
terms of the contract. Damages suffered by a contractor
by reason of his being improperly deprived of his contract can-
not be claimed in a proceeding under the Mechanics' Lien Act
nor can such damages be a lien on the lands. Seaman v. Cana-
dian Stewart Co., 18 O.W.R. 56; Hoyt v. Miner, 7 Hill (X Y )As to measure of damages recoverable by owner under a coun-
terclaim for certain material not furnished by a contractor, see
^^oolf v. Schaefer, (1905) 103 App. Div. (N.Y.) 567.

The lien is restricted by the statute to the labor performed
and materials furnished. Loss of profits or damages for breach
of contract in refusing to allow the contractor to perform can-
not be the subject of a lien. O'Rielly v. Mahoney, (1908) l^a
App. Div. (N.Y.) 275.

The owner is not entitled to recover damages from the con-
tractor for loss of the rental value of the property and for
deterioration thereof which he claims resulted from failure to
deliver certain articles. Woolf v. Schaefer, (1905) 103 App. Div.
(N.Y.) 567. If a building contract provides a sum as liquidated
damages in the event of failure to complete work and give com-
plete possession within stipulated time and the contractor fails
to complete work within the time and the liquidated damages
exceed the amount that would otherwise be due the contractor
there IS no sum "justly owing" or "payable" by the owner to
the contractor, and a materialman cannot succeed in an action
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Mr.Vatius v. Rothschild, 25 O.L.R. 138; Fanell v. Gallagher, 23

O.L.R. 130.

Damages resulting from the default of the contractor can

always be set up as a defence
( Taylor v. Murphy, 148 Pa. 337

;

Ilcbirlein v. Wcndt, 99 111. App. 506), except to the claim of

the wage-earner. Farrcll v. Gallagher, 23 O.L.R. 130; McManus
V. h'othschild, 25 O.L.R. 138. The fact that materials were re-

ceived at the building will not prevent an owner from claiming

damages if they were defective. Strawn v. Cogswell, 28 111. 457.

Consequential damages resulting from a breach of the contract

will not give a lien, and if a contractor be wrongfully discharged

the damages to which he would be entitled would be the amount
qpming to him on the footing of the contract if he had been

allowed to complete the work. Farrell v. Gallagher, 23 O.L.R.

130. See Watrous v. Davies, 35 111. App. 542; Landyskowski v.

Marty ti, 93 Mich. 575 ; Thomas v. Stewart, 132 N.Y. 580.

Where liquidated damages are specified in the event Of the

contract not being completed, the owner can retain such sum
even as against sub-contractors (McBean v. Kinnear, 23 Ont. R.

313; Julin V. Ristow Pottes Mfg. Co., 54 111. App. 460), but not

as against wage-earners. Farrell v. Gallagher, 23 O.L.R. 130;

McManus v. Rothschild, 25 O.L.R. 138. In a suit by a s\b-con-

tractor to enforce a lien against the owner o*' he building the

owner may off-set any actual damages which he has sustained

caused by the contractor's failure to complete the building in

time, provided that the damages are such as may be said to have

been in contemplation of the parties when the contract was

made. Fossetfv. Rock Island Lumber Co., (1907) 14 L.R.A.

918. If the work is not completed owing to the default of the

owner ih<» contractor has a lien for the work performed. Smith

v. Non-U. 120 Mas:;. 58.

Deduction by way of damages was not allowed when there

had been delay by the contractor, the lien-holder not being the

contractor and the onus being on the owner to show that con-

tractor should not have been given an extension of time. Luiuly

V. Henderson, 9 W.L.R. 327.
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traetr „ \ Z' !
"^''' "' '''" °""-'- ""'' P""'^^'P«' •con-

tractor are to be consadered, damage, resulting fro.n the defaultof the contractor can always be set up as « defence. Taylor vMurphy, 148 Pa. 337.
"

no rLht'/''"r'" '"t''
*'"' '"""*"''* '«''°'-'' «"-^ "'"•'^ i'' •'""eno nght to a hen wdl exist, the contractor's remedv In-ing an

aetaon for breach of contract. Ilorr v. Slairk, 35 III.' App 140A sub-contractor cannot acquire a lien on a claim for un'liquidated damages. Mayrr v. MuMUcr, 50 N.J.L. u-. ,/,„,,
V. ffoyt, 4 Hill (N.Y.) 1!)3.

'

Loss of probable rentals from houses in course of construc-
tion, h^ause of the contractor's delay in completing, can be
allowed to the owner in abatement of the price only when atime has been specified for doing the work or after the owner is
Piven notice to proceed with it. Elford v. Thompson. (1912) 1D.L.R. 1, 19 W.L.R. 809.

f
\ )

x

Compensation for expense incurred by owner, where therewas delay m completion of work, will be refused, unless sufficient
excuse is shown by owner for incurring the expense. Broun

im^'^^nA'IZ:^- '''-' ^'^'"-^^ ^—«.

The lien is restricted by the t-^rms of the statute to the labor
perfomed and materials furnished. Loss of profits or damages
for breach of contract in refusing to allow the contractor to

(1908) 123 App. Div. 275.

Damages suffered by a contractor by reason of his being im-
properly deprived of his contract cannot be claimed in a pro-
ceeding under the Mechanics' Lien Act. nor can such damages
entitle a claimant to a lien on the land. Seaman v. Canadian
Stetmrt Co., 18 O.W.R. ,56. 2 O.W.X. 576.

The ordering of extras does not necessarily put the parties at
^iPgc and deprive the owner of his right to liquidated damages
See Grace v. Osier, (1911) 16 W.L.R. 627. 19 W L R 109 3^6



CHAPTER XIV.

Mechanics' Liens on Personal Property.

Their Nature and Scope.

There are two species of lien known to the common lawnamely, particular liens and general liens. A particular In'attaches to property to secure a debt relating toTatp"
Particular liens exist where persons have the right to retainK^ods in respect to labor or money expended upon them andh.e liens are favo.d in law. Hou.Kion v. mLk^.s, (isoa

3 B. & P. 485. « As between debtor and creditor, the doctrineof hen IS «, equitable that it cannot be favored too much ''

nest C.J m Jacobs v. Latour, (1828) 5 Bing. 132. All suchBpecific hens being consistent with the principle of n taralequity are favored by the law, which is construed hberXTn
s^uch cases. Scarfe v. Morgan, (1838) 4 M. & W. 283, per Park"

General liens attach to property to secure a general balanceof account due from the owner to the possessor.lhether LTe

i^.K. y Oh D 289. General hens are founded on custom only

are^'gLrlnir
'' '""'^"' ^^^"^"' -^"™- ^^ -'^"«"-

By the general custom of trad, an artisan may have a henfor his general balance iSaville v. Barchard, (1801) 4 Esp. 53)but ordinarily a mechanic has no lien to secure a general balancedue him (C„mp,^o» v. Haigh, (1836) 2 Bing. .VC. 449- lZ
Canada, there would usually be no custom of trade creating ageneral hen for any class of artisans. See distinction betwL
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V. MacDonald, 6

work for him (lV,66,r v. Cogn^m, 2 K. 4 C. 47 2 C.n <.CB
1 ), bo, . mere emp,o,« of .ho „eoh.„io "'/on^^f^l

upon .he po™.., pro;,.; l^h- Vol:,^.t h" r.^

Co llCu«h 9^i^ «V V. ^""^ ^"^9
''• Indian Orchard^o., ii t^usJi. 231; ^Aau; v. Kaler, 106 Mass 448- .<?m/. « /a h

32 N.J.L 285. A p«her hM . «» upo.The^. pl^ L"'
Jh^

work dono. H.,»,r. v. 0„,rf j-„^ «.^ jf^"^;^';'

It !• on. of th. ch.r«teri.Ue. of the eoBmoa Uw lien, ,neh

eroated by e„n.r.e. or by .ttmte, that the former over-ride all

.r.^;r.'-t;::- :h'„rb::::dr'::,"
"" »-

upon or in reapeet of the eh.,M ofault [heti",:'"^
"''

th. ch...el for his rea.„„.M, ,t„^ „J; */ "«^' ^ «»JThe work done m„., be authorized e:q,re»ly or implS fWhe o^er of the eh..,el. Bfeoi., v. bLcI. (I829T4 c 4 P

Wheeler HSfiT^ ii ah )t ''^- ^*^
'
5««yifW v.Wheeler, (1867) 14 Allen (Mass.) 139. As to authority impliedfrom czreumstances, see White v. Smith, (1882) 44 NJ.L lo^
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thJllT "i "" '" *'''*'' ""•^ •»"*«"«'" «-P«n<led uponhe chatte and to all the goods included in the contract al

different times, so long as there is an entire contract. Cfuue vWcstmore, (1816) 5 M & S inn. »/-.*. i-- . .

M. & 8^167; «a«»rf.„o« v. BeH, (1834) 2 Cr. & M. 3W; .vir-ion V. Congdon, (1851) 4 NY "JV^ Tm= ^ ••
.

aoDlv whp;« h .
" principle would not

1837) 3 Bing. N.C. 408). but where there is an entire contracfor a certain sum to make or repair several articles, the lienr^ts on one or two articles in the possession of the lien claimant

b^ Z^J:V VrT'''"'''
'"^ "^ -P«'-« the Whole'but for the amount due for labor on all the articles. //.„,./ v^oble, 95 Penn. St. 345; Blake v. Me,u>lson, (1814) 3 M. & S.'

n.nl!!'
^^\^"" ^""^ '^''"'^^ ^ «^ *» '"«'»''« «H n«>ney ex-pended in the preparation of the means of doing the work

a8T;ri4 T'' !ir'
"' •'•^- '''' '''' ^"^^^^^ - wjH:

NYLl\t V ^ r-^
"'• '° ''"'"•''"' ^- ^«^' (1889) 11.5

xeeu?![' ,?
*"'' ^''^ ^ P"""°« «''™ «°«1 had onlvexecuted a small portion of work upon a large quantity ofpaper supplied them, when through the owner's default thecompletion of the work was prevented. Danforth, J., in de•vering the judgment of the court, said, in referring to Zl.en of the claimants: "It attached the moment the papercame into the possession of the defendants for the purpo^ ofhaving work done upon it, and remains good until discharged

by payment, not only for labor literally expended upon thepaper Itself, as by printing, but for any act done or laL pe"formed or money expended i. ,he preparation of instrument-

Illustrations, electrotypes and other things of like nature ami

MacKay, (1875) 37 U.C.Q.B., at p. 336.
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wll the pledge in the latter cim. MuUtner v. Florence, (1878)
L.R., 3 Q.B.D. 484; Donald v. Suckling, (1866) L.R. 1 Q.B.

•t p. 612; Doane v. RuiteU, (1855) 3 Gray (Maw.) 382; FoUom
y. Barrett, (1908) 180 Maaa. 439.

Essentials op thk Lien.

To establish the lien at common law there must be,

—

(o) A debt arising by implication of law out of a contract be

tween the mechanic and the owner of the chattel (Hiecox v. Orcen

wood, (1801) 4 Esp. 174), by the performance of uJiich the mc
chanic bestowt labor, skill or expense upon the article. Sawyer v

Longford, (1848) 2C. & K. 697; JSfey* v. Uarwood, (1846) 2 C.B
905; Chase v. Westmore, (1816) 5 M. & S. 180; Belleau v. Pitou

18 Quebec L.B. 337; Marks v. Lahee, (1837) 3 Bing. N.C. 408

Jackson v. Cummins, (1839) 5 M. & W. 342; Scarfe v. Morgan
(1838) 4 M. & W. 270. The debt itself must be actually due
Crawshay v. Hombray, (1820) 4 B. & Aid. 50; Wehner v. Dene
Shipping Co., (1905) 2 K.B. 92, 101. Several of the above

cases seem to hold, and some of the legal writers on this subject

apparently conclude, that it is essential to the maintenance of

the lien that the labor and skill bestowed on the chattel should

actually add value to it. But such a proposition, perhaps,

should not be accepted as absolute and inflexible. An owner
might employ a mechanic to alter a chattel, although the alter-

ation required would not add value to the article and might in

fact lessen its value except in the opinion of the owner. But
if the work is performed according to an agreement with tin;

owner, the lien claimant should not be deprived of a lien be-

cause in carrying out the instructions of the owner and as a

result of doing so the article was perhaps rendered less valuable

than before. The rule therefore should, perhaps, be stated in

some form as that the labor and skill of the mechanic must im-

part additional value to the chattel or be intended by the owner
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'^ CP-/70; .y,7ft„r„ V. 3/,76„r„. (1848) 4 VCoTiVThl"r V. rogmdl, 2 R. & C 47 9 g r R T^ tk
', '

^*'
» ^. */, - b.L.R. lo. The last two cases
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ar« -ometune. cited «, i„c»n.«te„t with the proposition th„t-n..„uou. p<H«e«.io„ i. .«,„ti., »« .he .„.i„te„Le of he Hebut . creful examination ..f the f«.t. will .how that they «
'

not m conflict with thi, doctrine, but that in each cZ Zc «ttel, wer.. dunn, all the time in the conatructive poj.. !^

It Ih V rr"'u '" *'^ '""^^ "^ •'"' '"-•""'ic «^" -

at the Halifax mechanic had a lien for the charge made bvhe l^ton mechanic, mie^a there i. . .tipul.tion or implic
t on to the contrary i„ the contract the lien claimant is „^,

P mi...a. hut may employ aome .me outnide hia premi.^,, an.l i,.-nch a cj«e. where the outaide mechanic would be a ub-col

rtr?t : T"' •""'"'"'" """"^ ^-^« - •-' there belrn .contractual relation between him and the owner and no impli"con^nt to such a lien inollin,.u-oHK v. Do., (1837) 19S-^») and h.a poaseaa.on being really in the right of hia ownemployer See Whittle v. /^A./p,, (,902) 181 mZ. 317
(c) JAe po«««V,« must be lawful. Where one wrongfullv

obtain, poHseaaion of chattels and deliver them to a third p v.

hav:t r t7"T
"''" """*"'"'' '""'^^ ''^ •-"- -«i<i

/W, (1.43) 3 Atk. 43; B.r««^ v. Pim, (1835) 1 Qale 17, 20)and even where a per«.n lawfully obtains poaaeasion of a chattel'

The right being inaeparably coupled with posaession, loL ofl^saion involvea loss of lien, which once loat doe, not re-lcon re-posacssion of the article, unless the lo.sa of poaaeasion bnvoluntary. MrDonaUl v. ,tir.skey, (1879) 3 R & c 5->o.
f an^tan. Oas Power v. Schofield, (1910) 1-5 OW R 847 "

'

An involuntary surrender of possession does not defeat tlw

/^. ( o., 14 Gray (Mass.) 148; Lyneh v. m6,7*, (1857) 24 Barl.



KWKNTIAM OK TIIK |,ikN'.
141

^n... can ^:r.!r;.rrir:r''? ?^^^

»aini«, po««i,„ without' r;;«.„:;''r"''' ' -
voluntarily nartinir wi^h !.

"' '*'•' "'"

//ar//,« V iJ . T 7 ^' P»«*'«»i«n. will not r,ilarHvy v. Hitchcock, (1816) 1 Stark 4(w /

(1827) 7B. &C. 481.
'

"*"*'' " ' ^•- '"'.

Re-delivery to the owner cannot be n.....ii .

hy.ni«talce (Z,^«, , .,.,„,. (18$;); '';;'."'' '""'"

fi/'i/A V. Davk», (I860) 28 Beav. 211) but i/ , T' '"'

>ndueed by fraud the lien revivea 1 LI •

'."'"'^
'

" '^

(1826) Ry. & M. 4,4
^ ^ »• * t. .,14; //aw-c, v ,' ,„,,

in tS Unl^sre;'':;!!^''
^^" ^^ ^ '^ «- ^-i^edimea oiates are sornetimea cited by leiral wpitp«i «tain the proDoaition thaf ~^ " 'v legai writers to sua-

..on o, .h. brick. ., .. ^„ bi„ . „,„ rr^ninriT!:;



Iflit ^f
142 THE LAW OF MECUANICS' LIENS IN CANADA.

puted facts in this case it appears to us that the plaintiff fails
to show any such possession of the property in question as will
support the lien which he sets up in order to maintain this
action. In the first place he shows no right or interest in him-
self either as owner, lessee, or tenant of the possession of the
yard in which the bricks were made and burned.

"Upon these facts it is manifest that the plaintiff never ha.l
any exclusive and unconditional possession of the property. It
was, at most, only a mixed possession with Stearns or rather a
license to the plaintiff to enter upon and use the yard of Stearns
for the purpose of making and burning the brick. It is entirely
clear that such a restricted an^ limited possession is insuffi-
cient to support a lien. It amounts to nothing more than the
ordinary transaction of work done by one person in the manu-
facture or repair of articles for another upon the premises of
the latter. The workman in such a case has to a certain extent
possession of the property upon which his labor and services
are expended, but it is a qualified and mixed possession which
can form no valid basis for a lien."

It is apparent that in this case the claimant failed to make
out his own actual possession, and moreover, that as an em-
ployee he could have no lien upon property of his employer
State V. Goll, (1867) 32 N.J.L. 285.

In the case of Roberts v. Bank of Toronto, supra, the plain-
tiff was employed to manufacture bricks for another in a brick-
yard belonging to the latter, of which, however, the plaintiff
held possession for the purpose of his contract, and remained
and was in possession of the bricks at the time of their seizure
by the sheriff under an execution against the owner of the brick-
yard, who immediately after such seizure made an assignment
for the benefit of creditors. It was held that the plaintiff was
entitled to a lien upon the bricks in priority to the execution
and assignment for the l)enefit of creditors, and also in priority
to the claim of the chattel mortgagee, though his mortgage cov-
ered brick in course of manufacture during its continuance.
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be ll^rV "? '"''"''' *'"* ^*"'"^'^« P<--'- --t

gerty, C J.O. ,n the course of his judgment, naid: "The possel8.on necessary to entitle him to his common law lion muri^such a reasonable, clear and actual possession as the naTut ^the case will admit"
uaiure or

on ft!
"'";'°''""° °^ *^« «"'«'• '^^ will throw further light

(187
) 106 Mass. 448, it was held that a mechanic construct ngarticles of furniture, under a contract by which his emp oyer

TZ\ u
"'°° "^ ^''^ "'^'•'•^^ »»«'««» one who tookhem from h,s possession claiming under an alleged mortgagefrom the employer, of the existence of which there was n^evTdence. In this case the crucial fact was established that theart cles were retained in the actual possession of the mechanicm the emp oyer's workshop. In another case (AfcLachlan vKennedy, (1889) 21 N.S.R. 271), defendant wrote to plaintiff

pTnSrrT''"'"' '"' ^""^^^'"^ «°^ burning Le onplaint ffs land Receiving no reply, he entered and burnt lime.The plaintiff afterwards ratified defendant's action and agreedto buy all the lime he burned and to supply the barrels. PlI

wlrin "1 '"r"' " ^"* °' ""« °" *•>« ^--^ that it

h pped It to another party, and plaintiff then brought actionfor the conversion of his property, and it was held that the
action could not be maintained, the defendant', lien on the limebeing undischarged.

O.W.R. 1077), Boyd, C, said: «'Later cases show explicitly thatone necessary ingredient of lien is that the person claiming itshould have full possession, meaning thereby that the claimantmust have exclusive and continuous po8.ses.sion, and if the thingsare moved from the place of repair it must be to a place whe^
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absolute and entire dominion over them can be retained, a thing
winch can rarely be done." See Mors-lc-Blanch v. Wilson. LR
8 C.R 22/, at 288; AV p. Wilk>iighby. 16 Ch. D. 610, 612. In
suppr>rt of thiM proposition some Knf<li.sh cases are cited by this
eminent judge, and the case of Somes v. British Empire Ship,
mng Co., (im)) 8 II.L.C. 388, is distinguished. The facts in
Ilackett V. Coghi/f. 2 O.W.R. 1077, as stated by the judge, were
as follows: "The plaintiff's claim is in respect of repairs done
upon their vessels wh.-n they were hauled out upon his ways in
the harbor at Wiarton. After the work was done the vessels
were respectively restored to the water and taken first to the
dock belonging to Castner and afterwards to the old dock
erected by the town and which was in common and public use
even after the erection of a new dock by the town about two
years ago. While lying at the old dock the plaintiff put lock
and Cham upon the dredge and notified the owners, but before
this he says that he tied up the vessels at this dock and claimed
to be in possession of them. The evidence shows that the plain-
tiff had permission to use Castner's dock from the owner, and
he old dock from the town authorities by verbal license for
the purpose of his budness in repairing vessels. The legal
possession of the water lots on which the mooring existed at
the time of the dispute as to possession which is now being liti-
gated was vested in the Crown. It is further in evidence that
the owners had a person in possession of the dredge for the
purpose of looking after it and keer-ing the machinery in proper
order and he was on the boat at t\^e. time it was chained up bv
the plaintiff." Upon this state cZ facts it was impossible t'o
support the claim of the plaintiff to a lien and the decision
against the plaintiff cannot be questioned. The general state-
ment of law, however, in the case, as reported, that a claimant
must have exclusive possession, seems at variance with some
English judgments and at least one Canadian decision.

In one English case (Crowfoot v. London Dock Co., (1884)
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common law Uen is not applied to every kind of labor done on
a chattel but extends only to skiUed workmen exercising a trade
or art. It would not apply to an ordinary laborer for doing
such work as cutting wood (McMUlan v. Byers, (1886) 3 Man.
L.B. 361), nor to an employ^ of a farmer in respect to a crop
which the employe has harvested. McDearmid v. Foster, 12 Pac.
Rep. 813. In ordinary cases the workman may accomplish the
work through the medium of inferior agents and workmen, but
if the work is a work of art and genius and the contract is

founded upon the personal talent of the artist, he impliedly
undertakes to perform the work himself and may not entrust
it to one less skilful. Addison on Contracts, 11th ed., p. 888;
Robson V. Drummond, (1831) 2 B. & Aid. 308; British Wagon
Co. V. Lea, (1880) 5 Q.B.D. 149; 49 L.J.Q.B. 321.

To maintain a lien a mechanic must bring himself within all

the foregoing equally essential conditions.

Waiver or Loss of Ijien.

The right to a lien may be lost or waived, expressly or by
implication.

A lien does not exist where the contract between the partie.s
or the circumstances are inconsistent with the notion that one
was intended. Ritchie v. Grundy, (1891) 7 Man. L.R. 532.
When possession is lost, the Uen is lost. Fiddes v. Henderson, C.
Mss. (N.B.). Conduct inconsistent with the existence or con-
tinuance of a lien will constitute a waiver of it. "It is neither
a jus in re nor jus ad rem and it may be waived by any act or
agreement between the parties by which the right is given up."
Dempsey v. Carson, (1862) 11 U.C.C.P. 462, per Draper, C.J.
Thus the lien will be waived by an agreement relating to the
mode or time of payment, inconsistent with the right of lien.

Crawshay v. Homfray, 4 B. & Aid. 50; Fisher v. Smith, (1878)
4 App. Cas. 12; Rollins v. Bowman Cycle Co., (1904) 89 N.Y.S.
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security does not necessarily import an abandonment of the

lien. It is a question of intention to be ascertained from the

relation of the parties and the special circumstances. Be Taylor,

(1891) 1 Ch. 590, 597; Re Bowes, (1886) 33 Ch. D. 586. The

question to be determined is one of intention, viz.. Was the se-

curity intended to be cumulative or substitutional t The pre-

sumption of intention will not be the same in all trades, Hals-

bury 's Ency. Laws of England, 257. Lord Westbury in In re

Leith's Estate, Chambers v. Davidson, (1886) L.B. 1 P.O. 296,

305, said :

'

' But lien is not the result of an express contract ; it

is given by implication of law. If therefore a mercantile rela-

tion which might involve a lien is created by a written contract,

and security given for the result of the dealings in that relation,

the express stipulation and agreement of the parties for security

excludes lien and limits their rights by the extent of the express

contract they have made. Expressum facit cessare taciturn. If

a consignee takes an express security, it includes general lien."

The editor of Smith's Mercantile Law, 10th ed., p. 700, questions

whether these words are not too wide. See Wylde V. Radford,

(1864) 33 L.J. Ch. 51; Davis v. Humphrey, (1873) 112 Mass.

309, 315; Angier v. Bay State Co., (1901) 178 Mass. 163; Ritchie

V. Grundy, (1891) 7 Man. L.R. 532; Fisher v. Smith, (1878)

4 App. Cas. 1. In an important English case {Angus v. Mc-

Lachlan, (1883) L.R. 23 Ch. D., at 335), Kay, J., said: "It is

not the mere taking of a security which destroys the lien, but

there must be something in the facts of the case or in the nature

of the security which is inconsistent with the existence of the

lien and which is destructive of it." In this case and some of

the other cases previously cited on this point, the lien was not

a mechanics' lien but the decisions upon the question of waiver

would be equally applicable to mechanics' lien cases. See R(

Morris. (1908) 1 K.B. 473, 477. A lien is not lost by deposit

of the chattel with a third party on behalf of the lienor. Livij

v. Barnard, (1818) 8 Taunt. 149. See Reeves v. Capper, (18;!8i

5 Bing. X.C. 136.
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The claim of lien cannot be supported where the particular
tnuuMiction ahows that there was no intention that there should
be a hen. but some other security is looked to and relied on
UnUed States v. Barney, (U.S.) 24 Fed. Caaea 1014

An examination of all the Engliah cases leads to the conclu-
sion that this question of waiver of the lien is a question of fact
the cardinal point being whether the new security was intended
to be cumulative or substitutionary, and to determine that point
all the circumstances of the case must be weighed.

The United States law on this question was thus formerly
stated: "The eflfect of taking security upon a lien is a matter
upon which the courts have not agreed, the better opinion being
that such an act is presumptive of a waiver of the lien but may
be shown to have been given with other intention. 13 Am &
Eng. Ency. of Law, p. 622, 1st ed. But a later and more ac
curate statement of the law is to be found in the second edition
of that work where the general rule is stated to be that the mere
takmg of other security for a debt secured by a lien does not con-
stitute a waiver of the lien, and that to constitute a waiver an
intention to waive the lien must appear from the circumstances
of the case, or from the nature of the security taken. See vol
19, p. 29, 2nd ed.

^ oe« voi.

A person may lose his lien by misconduct. In such case
the owner's right to possession revives. Scott v. Xewington
(1833) M. & Rob. 252. See Jotm v. Clijgte, (1833) 1 C. & yi
540. A lien may also be lost where the lien claimant uses the
article as his own. Bruntmll v. Smith, (1896) 166 Mass 253
When the debt in respect to which the lien is claimed is satisfied
the hen is lost. If for instance, a peraon releases the debt by
executing a composition deed the lien is lost. Cowper v Gr-'en
(1841) 7 M. & W. 633.

v. ur c«,

A release of part of the goods does not waive the lien upon
the rest for the whole amount. Morgan v. Congdon, 4 N Y 552 •

Wiles Laundering Co. v. Hahlo, 105 N.Y. 234; Barker v Brown
138 Mass. 340.

"
'
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Honestly claiming more than is due does not waive the lien,

Folsom V. Barrett, 180 Mass. 439. See Kerford v. Mondel. 28
L.J.N.S. 303.

Attachment, Execution or As.>ionment.

There is some conflict in the decisions and opinions upon
the question whether an attachment or levy on execution upon
the property upon which the lien is claimed, in a suit brought
by the lien claimant upon the lien claim is a waiver of the
lien. One American authority, Lummus (sec. 24), inclines to
the view that such an act is not a waivei of the lien, and ho
cites a case (Lambert v. Nicklass, {1898) 45 W. Va. 527) which
decides that levying an attachment upon the property held un-
der the lien does not waive the lien. There are conflicting de-
cisions in Massachusetts on this question. Towntend v. Neivdl.
(1833) 14 Pick. 332; cf. Leg. v. Willard, (1835) 17 Pick. (Mass.)
140. On the other haad, it has been decided in England that a
person having a lien upon chattels loses it by having them levicil

on under an execution upon the lien debt. Jacobs v. Latour.
(1828) 5 Bing. 130. Boisot. sec. 780, cites a Canadian case (Lal„
V. Biggar, (1862) 11 U.C.C.P. 170) as an authority deciding
"that an artisan's having a lien on a chattel would not prevent
his seizing it under an execution for a debt which constituteti

the lien nor would his asserting such a right be inconsistent
with his lien or a waiver of it," but a close examination of this

case shows that the judgment of the County Court Judge on
that point is not directly confirmed by the Appeal Court, which
merely decides that there was no evidence of tender or of waiver
of tender. Inasmuch as possession is essential to maintenam.'
of a lien it is difficult to understand how a lien claimant can l»'

considered as retaining possession when the chattel is in cimlo-

dia Icgis. The decision in Jacobs v. Latour, supra, was based

on that principle, that the lien claimant had parted with the

possession of the chattel. The weight of authority favors flp
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h r!h T T" *'' "'"'"'' '"* "^° '« •«•»• It -night be »idhat the hen cla.mant «till has poaeasion through hi, agentthe ahenff but if ao. he haa ao altered the natu.^ of hi.^l
r " \'.«'^~^ »•« »-• Po«-aion muat veatin t ZTffto enable h.m to aell the chattel, and when the lien cla

1"

!

authonzea the levy he ia deemed to have abandoned the pZ
r nsZl% * Vt, ''' "'" "^^"•^"^' ^- ^-*"' ^*
LR 361 H

^'" t
'''' ^^"''*'^" ' ^^^"' (!«««) 3 Man.

Or 519 whet r
'' '''"''"'"' """ '''"^^''"' (1«") 24

ln„.l! ;
* '""'' ""' *'*''* *" ^*^« ^"^«d hie lien on

Iwn au'it

""^"""^ ''' ''""•"" ^° "^ ^'^'^^^ •" "-"»-" «t »•«

The interest of a lien-holder is not attachable a« personal
property, aa >t ia neither property nor a debt (Yunglann v

up^VTl'lI'''- ""'' ""''*''''' ' ^'"»-' (i«2o;

r'^ ; ? ^ '
""'^ ^°'" ^''^ ^™^ '•««««" it ««"not be aa-s,gned or transferred {Dauhigny v. Duvol, (1794) 5 T.R 604

606) except in the case of a dissolution of a partnership wherj
the hrm was entitled to a lien. In such case one partner may
assign his interest in the lien to the other who may enforce thesame in the name of the firm. Busfield v. WhecUr, (1867) 14
Allen (Mass.) 139; BoUy v. Huggeford, (1829) 8 Pick. (Mass )
73 As to a sheriff's right to seize property covered bv a lien
under an execution against the party claiming the lien, see'iomuj v. Lambert, (1870) L.B. 3 P.O. 142; 39 L JPC n

On the same principle as that which applies to a levv'under

TTT-'J '"''''"' '^''^'''^' '^' "«" "^^"""-^d. Braddyl v
Hall, (1/8.}) 1 Br. C.C. 427.

'

TeN1>EB and D/SCIIARGK OF LlEN.

The lien is di.scharg.'d by an nncon.litional teiuL-r of the
amount due. The A'/rf.r v. Norddcu'srh. r Lloyd. ,1893) 62



152 THB LAW or MBCHAmcS- UEN8 IN CANADA.

L J.P. 65; 60 L.T. 622, WUli, y. Sweet, (1888) 20 N.S.R 449-
lokom V. Barrett, 180 M««. 439; Davison v. Mulcahy, 19 N.S.r'
209. In the latter caae the owner, after tender of the amount
due and ,ta refusal by the mechanic, broke open the mechanic's
.hop o recover the chattel and the court held that he thereby
committed trespaaa.

uB«:ujr

In an Ontario case where the mechanic agrt^ed to accept part
payment in caah and a cognovit for the balance, it was held
that hia hen waa lost on payment of the cash agreed upon and
tender of the cognovit. Dempaey v. Carson, (1862) 11 U.C C P
462.

In McBride v. Bailey, (1857) 6 U.C.C.P. 523, previous caaea
on the subject of waiver of tender are fully reviewed.

The fact that a peraon waa claiming to hold the goods fora certain tenable claim and for an untenable claim does not di8-
pense with the necessity of tender of tl,e amount of the tenable
claim. Llado v. Morgan, 23 U.C.C.P. 517; The Queen v. HoU

tTnf '
(1899) 2 C.C.C. 291. See NeviU v. Sckofield, (1881)

21 N.B.R. 124. A tenable claim of lien cannot be set up in an
action of trover where it waa not made when the goods were
demanded. Llado v. Morgan, 23 U.C.C.P. 517.

Where work was done under a contract for cash payment, an
offer to endorse the amount of the bill on an acceptance of the
mechanic is not such a tender aa will terminate the lien. Clarke
V. Pell, (1833) 2 L.J.K.B. (N.S.) 84.

ESTOPPBL.

The lien may be lost by aatoppel where ite assertion would
operate as a fraud on innocent, parties, or where some one is
induced by the act or neglect of the lienor to rely upon the non-
existence of the lien. Houwd v. Tucker, (1831) 1 B & Aid
712; Moyes v. KimbaU, 92 Maine 231; Fowler v. Parsons, 143
Maas. 401; Howard v. Tucker, (1831) 1 B. & Ad 712 Aaser
lion of payment will operate aa estoppel as against those who
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In Allen v, Smt/A, (1862) 12 O R v c ^^= ,,,

•'If the defendant ha^ been sholntf, '
''^'""'

''•' "^'^^

have been .i„i„, to have alpted it
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(1881) 21 N.B.R 124
'^^* '^''''"»* ^- 'S'-A«/fcW,

KeferWn, to this question of .aiver. in an Kn„.H ease
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(Wh^te^ V. Oainer, (1824) 2 Bing. 23, 9 Moore 41), Best, C.J.,
said: "I agree in the law as laid down in Boardman v. SUl,
but not in the application of it now proposed. In that case it

was held that if a party, when goods are demanded of him,
rests his refusal upon grounds other than that of lien, he can-
not afterwards resort to his lien as a justification for retaining
them. Therefore, if, even in this case, the defendant when
applied to to deliver the goods had said, 'I bought them, they
are my property,' I should have holden there was a waiver of
his lien, but he said no such thing, but only, 'If I deliver them
up I may as well give up every transaction of my life.'

"

If the lien claimant is prevented by the owner from complet-
ing his work, the lien continues. Lilley v. Bamsley, 1 C. & K.
344. It also continues if the reason why the lienor ceased to
work upon the chattel was that the owner failed to furnish mat-
erials therefor according to his agreement. Busfield v Wheeler
(1867) 14 Allen (Mass.) 139.

Bringing suit on the claim secured by the lien and attaching
other property of the debtor is no waiver of the lien. Palmer v.

Tucker, 45 jNIaine 316; Barnard v. Wheeler, 24 Maine 412. As to
delivery of goods by a person who has a lien thereon to another
person so as to preserve his lien, see McCombie v. Davies, 7 Ea.st
5.

An agreement to waive an existing lien, where the lienor re-
tains possession, is invalid unless supported by consideration
Danforth v. Pratt, 42 Maine 50; Hollins v. Hubbard. 165 NY
534.

A set-off cannot be considered as destroying a lien unless it

be so agreed upon between the parties. Pinnock v. Harrison,
(1838) 3 M. & W. 532; Clarke v. Fell, (1833) 4 B. & Ad 404-
Weguelin v. Cellier, (1857) L.R. 6 H.L. 286. See Roxburgh'e
v. Cox, (1881) 17 Ch. D. 520.

An unliquidated claim will not destroy a lien. McFatridyc
v. Holstead, (1889) 21 N.S.R. 325.
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Dehvery by the hen claimant to a third pe«on, as depositary
or ba^ee for safe custody, generally does not affect the lieT
(AfcLflcAian V. Kennedy, (1889) 21 N.S.R. 271), particularly
If such th.rd person re-transfers the property to the lien claim-

Tu.c Q.B. nJ''°
'' '""''"' '"

"" '°'"'^''- ""'"""-" ' '^•'^«^»'

If a chattel is fraudulently or unlawfully taken out of pos-
session of the hen claimant by the owner and the lien claimant
without force retakes the chattel the lien revives. Wallace v
Woodgate, (1824) Ry. & M. 193. In this case the lien wal Ltof a hvery stable keeper but the same principle would apply

nd P^StT " ?' '^" ''"'" " ''^'^''^y' (^«3«) ' C

(1885) 5a L.J. Ch. 230; Bigelow v. Heaton, 6 Hill (N Y ) 43A hen « always forfeited by delivery but a delivery prx,curedby fraud is not within the rule. Pocock v. Novitz, (1912) nW.L.R. 418 (Sask.) ; Walcott v. Keith, 22 X.H 196
The henor may by legal proceedings recover the property

even against the owner. Seu>ell v. Nicholls, 34 Maine 582; Brew-
ster v. Warner, 136 Mass. 57.

A hen is not destroyed though the demand in respect ofwhich It arises is barred by the Statute of Limitations It is
the remedy, not the debt itself, that is discharged by that sta-

(1831) 2 B. & Ad. 413; Re Broomhead, (1847) 16 L.J.Q.B 355-
Curwen v. Milburn, (1889) 42 Ch. D. 424

*
• >

The taking of a negotiable instrument by way of securitywiU not apparently discharge the lien if the instrument is dis-honored before a claim is made to enforce the lien. Stevenson
V. Blakelock, (1813) 1 M. & S. 535.

Stevenson

A lien which has accrued to a partnership for work doneand money expended upon machinery is not lost by the dissolu-
tion of the firm and the assignment by one partner of his in-
terest therein to the other, but in such case the partner to whom

m
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the claim of lien has been assigmed may enforce the same in
the name of the firm. Busfield v. WheeUr, (1867) 14 Allen
(Mass.) 139.

A lien is not affected by the fact that the owner of the goods
becomes bankrupt. Robson v. Kemp, (1803) 4 Esp. 233.

The party claiming a lien is bound to take reasonable care of
the article. Scarfe v. Morgan, 4 JI. & W. 270; Great Western Ry
Co. V. Crouch, 3 H. & \. 183. Generally, a person having a lien
on a chattel who keeps it for the purpose of enforcing his lien
cannot make any claim against the owner for so keeping. Somes
V. British Empire Shipping Co., (I860) 8 H.L. Cas. 338.

A mere promise by the lien claimant, without consideration
to restore the chattel, is not a waiver of his lien. Clarke v
Costello, 29 N.Y.S. 937, (1894) 79 Hun. 588. An agreement
to waive an existing lien is invalid, unless made with a valuable
consideration. Hollins v. Hubbard, (1901) 165 N.Y. 534.

RiOHTS OP OWNEB.

The owner of chattels upon which a lien is claimed may in-
spect or show them as long as he does not interfere with the pos-
session of the I-...n-holder. If a chattel is detained by a person
under an invalid claim of lien, the owner is not obliged to bring
replevin or similar action to test the validity of the lien. He
may pay the amount under protest, obtain his property and
then sue to recover back the money so paid. Whitlock Co. v.
Holway, 92 Maine 414; Somes v. B.E.S. Co., (I860) 8 H.L. Cas
338. Hunter v. Leake, (1829) 7 L.J.K.B. (O.S.) 221; Hughes
V. Lenny, (1839) 5 M. & W. 187; Lord Brougham v. Camin,
(1868) 37 L.J. Ch. N.S. 691.

Where a contract provides for stipulated work at a lump
sum and such work is not done but its equivalent or better work
IS effected, no claim for such substituted work can be sustained
Forman v. The "Liddesdale," 69 L.J.P.C. 44; (1900) A C x90-
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n!- J; ,.
*'* '^"* '^' ''^"^'- °* the chattel thus re-paared has so d it at a price enhanced by such unauthorized

labor does not amount to acquiescence on his part or accept-
ance of liability for the work done.
A lienor or bailee must take ordinary care of goods heldunder a lien. Chrke v. Earmhaw, (1818) Gow 30; Angus vMcLacklan 23 Ch. D. 330; Ult^en v. Mekom, (1894) 1 q1. 92

ory, (1895) 1 Q.B. 561; Turner v. ^^aW/Jro., (1898) 1 QB SAs to consideration for a promise to pay the amount of a vo^d
lipn, see Dunham v. Johnson, 135 Mass. 310
A lien claimant cannot add to the amount for which the Uen

exists, a charge for keeping the chattel until the debt is paidWhere such a charge is made and the owner of the chattel pays
It under pretest he may maintain an action for money had and
meived. Somes v. Directors B.E.8. Co., (I860) 8 H.L. CasJ38; Bruce v. Eveson, (1883) 1 Cababe & Ellis 18; Pease v

aS"io6^r: 1.

^•'•'- ^"- ^- ^™ ^- --^-/-^''

The goods of the Sovereign cannot be detained under a claim
ot lien. Queen v. Eraser, (1877) 2 R. & C. 431
A mechanic has no right to detain cloth for a debt due for

dressing or dyeing other cloth for the same party. Rose v.Hart,S Taunt. 499; CU,se v. Waterhome, (1805) 6 East 523
note^ Femai v. NohU, 95 Pa. 345; see also Yearsley v. Gray, 140

A person cannot avail himself of a lien, the discharge of
which has been fraudulently prevented by his own acts. Carey
V. Brown (1875) 92 U.S. 171. The owner cannot obtain any
part of the goods covered by the lien without paying the whole
claim.

Rights op Third Persons.

Where the party entitled to a lien wrongfully parts with
the goods the owner may recover them from the holder without
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tendermg what is due on the lien, for a party is only obliged
to make a tender where it is necessary to give him the right to
the possession of the goods. Roscoe's X.P. Evidence (17th ed.)
974; Scott V. Newington, (1833) 1 M. & Rob. 252; Jones v
Cliff, (1833) 1 Cr. & M. 540.

A person who obtains possession of goods by fraud or mis-
representation cannot claim a lien upon them. Madden v
Kempster, (1807) 1 Camp. 12; Lcmpriere v. Pasley, (1788) 2
T.R. 485; Simbolf v. Alford, (1838) 3 M. & W. 248; Walsh v
Provan, (1853) 8 Ex. Rep. 843.

It has been held that a vendor's lien secured by a duly re-
cordcu chattel mortgage taites precedence of a mechanics' lien
for repairs subsequently done at the purchaser's request. But,
as a general rule, where the mortgagee of chattels leaves the
property in possession of the mortgagor and the property is of
a character that suggests use, and that repairs will be needed,
and the mortgagor takes it to an artisan to be repaired, the
common law lien will attach in favor of the artisan as against
the mortgagee. Boisot, sec. 771. See Hammond v. Daniehon,
(1879) 126 Mass. 294; WiUiams v. Alhop, (1861) 10 C.b!
(N.S.) 417; Scott V. De La Hunt, 5 Lans. (N.Y.) 372; Drum-
mond Carriage Co. v. Mills, (1898) 40 L.R.A. 761.

If the agreement for the work is entire and indivisible, that
is, if the contract between the parties is one for the delivery of
a completed article, and the chattel is accidentally destroyed,
without negligence on the part of either party, before the com-
pleti^in of the contract, the destruction of the subject-matter
discharges the liability and excuses further performance of the
agreement. In such case the employer of the labor cannot sue
the contractor for the return of any sums already paid to him
on account, in an action for money had and received, and cor-
relatively the contractor has no legal claim to compensation for
th^t portion of the work actually executed by him at the time
of the destruction of the chattel. Paine on Bailments, 163;
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8?5 L Rrf 'f^^-^^^P'-" ^'^^ioaiion Co. v. i?.„n.>U»<o; 10 L.R.C.P. 271 and 571.
To take your own property from one who has a valid lien

vTJot J^riS'"""^' " ^"^"'°°' "'"^ »- tl^^f^- People
y.

io»^ 50 Mich. 249 (a buggy)
; state v Stevens, .32 Tex 155(a watch)

;
Queen v. Hollingsworth, 2 Can. Cr. Cas. 291 (bag-gage). See Com. v. Greene, 111 Mass. 392.

If assigned, the lien is lost. Glascock v. Lemp, 26 Ind. App
175; Ruggles v. Walker, 34 Vl. 468.

A sale of personalty in the vendor's possession implies a war-

m ?^ 1T'\
^""'- ^''"''•^^" ^- '^*«^' (1908) 16 L.R.A.

o^.A^ ,

^"'*'° ^"'''"^ °° '°*""^*' ^^« P«y« a debt se-

p ^^ *oo '
'' "°* "°*^""^ *° subrogation. /„ re North

Stver Co., 38 N.J. Eq. 433.

V ^^ **;
fo"!^'^"'"'

*° '"^^"'^ ""° "P«° personalty, see Pococfc v.
Novitz, (1912) 21 W.L.R. 418 (Sask.).

The improvement of personal property at the instance of a
baalee thereof with knowledge of the ownership of the bailor,and either wrthout the latter's knowledge or consent, or with hismere knowledge under such circumstances that no consent to
liability can be implied, creates no liability against the bailor

S T /rnf^- ^"'^fl'*'""'* Automobile Co. v. Emanuel, (1911)oo lj.K.A. 97.

Ill



THE ALBERTA MECHANICS' LIEN ACT.

CHAPTER 21.

AN ACT TOR THE BENEFIT OF MECHANICS AND LABORERS.

(Assented to May 9, 1906.)

gIS MAJESTY, by and .with the advice and consent of the
Legislative Assembly of the Province of Alberta, enacts

as follows :

—

Short Title.

Lienor'
*^*^*"^^" ^"* "^y ^ "*^ " "^*« Mechi^nics'

2. Interpretation.—In the construction of this Act:—

1. "Conrt" or -judge.»_«Court" or <'judge" shaU mean
the Supreme Court of the North-West Territories, or such court
as may hereafter be constituted exercising within the province
the jurisdiction, powers and authority at the date of the passing
of this Act exercised therein by the Supreme Court of the North-
West Territories, or any judge of the said court or of such last
mentioned court.

2. "Contractor."-" Contractor" shall mean a person em-
ployed directly by the owner for doing the work or placing or
furnishing materials for any of the purposes mentioned in this
Act.

3. "Sub<ontractor.»-"SnbM;ontractor" shall mean a person
not contracting with or employed directly by the owner for the
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By ch. 20 of the A ts of 1908 T' "l-
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J
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11—MICH. UM.
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8. "ApplioatiOB."—Th» Act shall apply to any contract made
or work begun previous to the passage hereof, but only so far
as regards any moneys remaining unpaid and as respects any
such unpaid moneys.

Nature op Liens.

4. Xeohanioi and others to hare liens for work done, etc.—
Unless there is an agreement in writing to the contrary signed
by the person claiming the lien, every contractor, sub-contrac-

tor, laborer, and furni.sher of material doing or causing work
to be done upon or placing or fi rnishing any materials to be

used in or for the construction, election, alteration or repairs,

either in whole or in part of, or addition to, any building,

tramway, railway, erection, wharf, bridge or other work, or

doing or causing work to be done upon, or in connection with,

or the placing or furnishing of materiab to be used in or for

the clearing, excavating, filling, grading, track-laying, draining,

or irrigating of any land in respect of a tramway, railway,

mine, sewer, drain, ditch, flume or other work, or improving

any street, road or sidewalk adjacent thereto, at the request of

the owner of such land, shall, by virtue thereof, have a lien or

charge for the price of such work, and the placing or furnish-

ing of such materials upon such building, erection, wharf,

machinery, fixture, or other works, and all materials furnished

or produced for use in constructing or making such works or

improvements so long as the same are about to be in good

faith worked into or made part of the said works or improve-

ments, and the land, premises, and appurtenances thereto, oc-

cupied thereby or enjoyed therewith, but limited in amount as

hereinafter mentioned:

Provided such lien shall affect only such interest in the said

land, premises and appurtenances thereto as is vested in the

owner at the time the works or improvements are commenced.

' M
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progrew of the work, or improvements, or have at -„. tim.dunn, wh.eh the lien .tand. a. an ineumbrane: t^^: 'Z

holdert Z::::;z:',:,^:i^^^^^^ '-'^^
n ''- "-

tract price, lioss v. oSLa:. 1 Aha 'lV loS"""'
"^^ *'^ """•
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V. Moore, (1907) 1 A , a.Tr4^ g wVr "^n *"r'''^-
^^''^

tion of school property nee i/t/'v/ Jk /,„^ *" ^''" *«"•

•';•,: "'^'^•'"'W' '. Sf^/,.)., (IMO) 44 Cn. S.C R S6

from time to time a« further J^T-!^ '^ decreased in amount
on the one hand oV^ayment'Iade'? ^Tr' T''''^' ^"^'^^ed,
hand. //«.s, V. «/m«r??J^7? Au Vr-^^''^" '^^ t''^ "the;

gjg
omfl«, (1908) 1 Alta. L.R. 109. 516, 9 W.L.R.

convTXXSdfoirat?^ T ''^^^'•i"
^« ''^''^ ^^

his work, 8ub-contracto« wh^ha^';;.S^'''^"°'-™P'«te
property built on were held ennTli !u

^'^."' **f*'°«t the

which had been airreed to li '°*'"^i°
the equity in the lots

claim of the sXontractl h^"'"'''''*
'" '^' contractor. The

claims for payment^ mlr'toTr'''T '''^'''' *° '^' "^""''•s

against the conTractor JJS r '"''^'T'''
'"''^ ^°'- <'''™«g»
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contractor. Head Co. v. Coi^„, (1910) 13 ^.L R.

term?:ftl:l^JSL' Th/Zd? T ^ ^"f^^ """^ -^''^ «>«

^" v;st:£ ?--"-t a5ir;j^^.s:^^
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"Wf

Paynaenta made by owner will not diwharge him from lieoM

o*w Vn"'
**** ''"* °^ """''' P»yment*. Union v. Porter, (1908)

9 W.L.R. 325. See Gorman v. tlenderton, (1908) 8 W.L.R. 422
Jto»f V. Oorman. (1908) 1 Alta. L.R. 109, 516. 9 W.LR 319*
The word, "land . . occupied thereby or enjoyed there-
with, are not necenwirily rt^tricted to the particular lot upon
which the building ifi situated, hut will include other lota in-
tended for use with the house. Vlarkc v. Moore, (1908) 1 Alts
L.R. 49, 8 W.L.R. 405.

The claim of a lien-holder will not be defeated by the absence
of an architect's final certificate. Lundy v. HcneUnon, 9 W L R
327 See Ross v. Oorman. 1 Alta. L.R. 516; Swanson v. Moliinon,
6 W.L.R. 678 ; Clarke v. Moorr. 1 Alta. L.R. 498, 8 W.L.R. 405
411.

'

Superintendents of construction are entitled to a lien. Tligh
River TrofUng Co. v. Anderson. (1909) 10 W.L.R. 126.

A claimant is not bound to give any notice of lien to the
owner. Rons v. Oorman, (1908) 1 Alta. L.R. 516. 9 W.L R 319A hen claimed by a partnership stands in no different position
from any other lien by reason of "the owner" being a memlwr
of the partnership. Ross v. Oorman, 1 Alta. L.R. 516 As to
scope of the word "owner," see Scratch v. Anderson, (1911) 16
W.L.R. 145.

Sub-contractors gave the contractor receipts for money which
he had received from the owner to pay the Huh-contractors and
had net paid them, thereby led the owner to believe that they
had been paid. The owner, influenced by this belief, made other
payments to the contractor in excess of the work which he did
or caused to be done on the building, and the owner completed
the building when the contractor abandoned it. The owner also
made payments to another sub-contractor and lien-holder It
was held that the sub-contractors who gave the receipts in ques-
tion were not entitled to enforce a lien against the owner's land
though they had not been paid in full for the work done and
materials furnished by them. Rimjland v. Edwards, (1911) ]0
W.L.R. 219.

Del credere agents supT>lying materials have such an interestm the goods as entitles them to a mechanics' lien as materialmen
Oormm v. Archibald, (1908) 1 Alta. L.R. 524.

As to overpayment to contractor, see Travis v. Breckenridge-
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prove and obtain payment of his claim in such suit or action

as if no such extension had been given.

Where the contract price is payable in instalments, if default
is made in payment of an instalment, the contractor, prior to the
falling due of the later instalments can commence proceedings
to enforce his lien. The words, "No further proceedings shall
be taken in the action until after such extension of time," are to
be construed distributively. Spears v. Bannerman, (1907) 1
Alta. L.R. 98.

The claimant does not waive or lose his lien by taking and
negotiating the- owner's promissory note in part payment of the
amount theu due. Clarke v. Moore, (1907) 1 Alta. L.R. 49, 8
W.L.R. 405. See Brooks-Sanfo^d Co. v. Theodore Teller Con-
struction Co., (1910) 19 OL.R. 303; also Swanson v. MolUson,
(1907) 6 W.L.R., at 682, citing approvingly the following para-
graph fron. the first edition of this work: "After the note has
been negotiated, the debt then becomes due to a third party, and
the original creditor becomes guarantor of the payment of the
debt. While the note is in the hands of the third party, no pro-
ceedings can be taken to enforce the lien. If the lien claimant
pays the note, and is the holder of the note at the time he begins
proceedings, the fact of his having negotiated the note will not
take away his lien."

8. Amount to which lien limited.—Such lien shall be limited
in amount to the sum actually owing to the person entitled to

the lien.

9. Liens on mortgaged premises.—^Where works or improve-
ments are put upon mortgaged premises, the liens by virtue of

this Act shall be prior to such mortgage, as against the increase

in value of the mortgaged premises by reason of such works or

improvements, but not further, unless the same is done at the

request of the mortgagee in writing; and the amount of such

increase shall be ascertained upon the basis of the selling value

upon taking Oi the account, or by the trial of an action or

issue as provided herein, and thereupon the judge may, if he

shall consider the works or improvements of sufficient value
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to justify the proceedings, order the mortgaged premises to be
sold at an upset price equal to the selling value of the premises
immediately prior to the commencement of such works or im-
provements (to be ascertained as aforesaid) and any sum
realized in excess of such upset price shall be subject to the
liens provided for by this Act. The moneys equal to the
upset price as aforesaid shall be applied towards the said mort-
gage or mortgages, according to their priority. Nothing, how-
ever, in this section shall prevent the lien from attaching upon
the equity of redemption or other interest of the owner of the
land subject to such mortgage oj charge.

(a) Interpretation on "mortgage."—"Mortgage" in this sec-
tion shall not include any part of the principal sum secured
thereby not actually advanced to the borrower at the time the
works or improvements are commenced, and shall include a ven-
dor's lien and an agreement for the purchase of land, and for the
purposes of this Act and within the meaning thereof the pur-
chaser shall be deemed a mortgagor and the seller a mortgagee.

10. Claim for wages.—Without prejudice to any liens which
he may have under the preceding sections every mechanic,
laborer or other person who performs labor for wages upon
the construction, alteration or repairs of any building or erec-
tion, or in erecting or placing machinery of any kind in, upon
or in connection with any building, erection or mine shall to
the extent of the interest of the owner ha"e upon the building,
erection, or mine and the land occupied thereby or enjoyed
therewith a lien for such wages, not exceeding the wages of
six weeks or a balance equal to his wages for six weeks.

(2) The lien for wages given by this section shall attach
when the labor is in respect of a building, erection or mine
on property belonging to the wife of the person at whose
instance the work is done, upon the estate or interest of the
wife in such property as well as upon that of her husband.

I 'i
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11. Owner of land deemed to have anthorited the erection of
building! thereon—Every building or other improvement men-
tioned in the fourth section of this Act, constructed upon any
lands with the knowledge of the owner or his authorized agent
or the person having or claiming any interest therein, shall be
held to have been constructed at the request of such owner or
person having or claiming any interest therein, unless such
owner or person having or claiming an interest therein shall
within three days after he shall have obtained knowledge of
the construction, alteration or repair, give notice that he will
not be responsible for the same, by posting a notice in writing
to that effect in some conspicuous place upon said land or upon
the building or other improvement thereon.

2. Notice by owner that he will not be responsible for work
done on his land.-Whenever such owner or such person, not
having contracted for or agreed to such construction, alteration,
repair, works or improvements being done or made, but who
has failed to give said notice within the said three days, shall
post a notice in writing in some conspicuous place upon said
land, or upon the buildings or improvements thereon, to the
effect that he will not be responsible for the works or improve-
ments, no works or improvements made after such posting
shall give any right as against such owner or person, or his
interest in said land, to a lien under this Act.

This section applies only to the cases that do not come within
sec. 4 m which the owner has in fact requested "the work to be
done. Scratch v. Anderson, (1909) 16 W.L.R. 145.

Where an owner leased premises for seven years, the lessee
having an option to purchase the right to remove a building and
erect another in lieu thereof, which new building was to become
property of the lessor, a lien claimant filed liens in connection
with erection of new building. The le.ssee being in arrears for
rent the lease was forfeited. It was held that the liens were

09^)" W°W.lVT26.
^'''' ^^"" ^'"^'''^ ^°- ^- ^"'^"'''''



THE ALBERTA MECHANICS' LIEN ACT. Igg

but was obliged to abanlntr^Ju'r* °*'^^'^ '" their plac^
owner wa« ffai ^lthe\ZlZ ^'f"''' '1

"'^'^ «"''"'«d- ^he
disclaiming resJ^nsibiltythlfnTr'^r--''"' ^"^'^ "" """^^e

filed under^he Acts Lte^^^^^^^^^^^ th.
."""''' "\"^ ^^^'"^ •'««"

W.L.R. 113; L,mo^.. v. «oa^cA, (1910) 44 Can. S.C.R 8(i

12. Insurance moneys.—Wherp «nv ,.f tu
which a lien is given by this Vet i i u

^""'''''' "P""
K„ « .

• ^ '^^* '^ wholly or partly destrnv«,1by fire, any insurance receiyable thereon by the owner oTormortgagee or chargee, shall take the place 'of tl

charge in the manner and to the extent set out in sectfon 9hereof be subject to the claims of all persons for Hen to th!same extent as if such moneys were realized by he s e o«uch property in an action to enforce a lien.

registered-Eyery hen upon such building, erection, mine worksor improyements, or land, shall absolutely cease t; exist af^rhe expiration of thirty-one days, e..cept in the case of a clijfor wages owing for work in, at or about a mine, in which cas"the lien shall cease after the expiration of sixty days af er thcaimant has ceased from any cause to work thereon, o'lcr furnish he materials therefor; provided, however that nylaborer shall not be held to have ceased work upon an; building
erection, mine, works or improvements until the completi n oihe same, If he has in the meantime been emplo.ved upon anyother work by the same contractor, unless in the meantime theperson claiming the lien shall file in the land titles office ofthe land registration in which the land is situate or in the
office of the clerk of the Superior Court of the province in the
.judicial district in which the land lies, an affidavit, sworn be-
fore any pe«on authorized to take oaths, stating in substance-
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(a) The name and residence of the claimant, and of the

owner of the property or interest to be charged

;

(6) The particulars of the kind of works or improvements
done, made or furnished;

(c) The time when the works or improvements were finished

or discontinued;

(d) The sum claimed to be owing and when due

;

(e) The description of the property to be charged;

which afladavit shall be received and filed as a lien against

the property, interest or estate. Every registrar under The
Land Titles Act, and every such clerk shall be supplied with

printed forms of such affidavits in blank, which may be in the

form or to the eflFeet of Schedule A to this Act, and which
shall be supplied to every person requesting the same and de-

siring to file a lien. Every such registrar and clerk shall

keep an alphabetical index of all claimants of liens, and the

persons against whom such liens are claimed, which index shall

be open for inspection during office hours, and it shall be the

duty of such registrar or clerk to decide whether his is or is

not the proper office for the filing of such affidavits, and to

direct the applicant accordingly; and no affidavit shall be

adjudged insufficient on the ground that it was not filed in the

proper registry office or clerk's office. The said claim of lien

may be described as a mechanics ' lien

:

Provided, however, that no lien shall be filed unless the

claim or joined claims shall amount to or aggregate $20 or

more.

2. Claims to be filed as incumbrances, with registrar.—Upon
the filing of such affidavit in any such land titles office the

registrar shall enter and register the claim as an encumbrance

against the land or the estate or interest in the land therc'i

described as provided in The Land Titles Act.

3. With clerk.—Upon the filing of such affidavit in the office
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Of any such clerk the clerk shall forthwith transmit to the reg-
istrar of the land registration district in which the land lies
a certificate of the filing of such lien in his office, and specify,
ing the particulars in the affidavit contained, and upon the
receipt by the said registrar of such certificate he shall enter
and register the claim as an incumbrance against the land or
the estate or interest in the land therein described as provided
in The Land Titles Act.

th»5!.-*^'^7'°'7
'''''° ^^^ '^"^ '''«""«'^t has ceased to workthe doing of work or supplying materials even of a trivial character if done or furnished in good faith should be consider^Clarke y. Moore, (1908) 1 Alta L.R. 49, 8 W.L.R. 405. Seetw

TwlVsiTZ'.^''''^ " ?,^,-,^- '"'-^ ^''^'"'««" ^- ^-S,4 v/.UH. 514; and Swanson v. MoUison, (1907) 6 W L R 678One claim of lien can be filed in respect of - ; goods' sunnliedthough from different principals, and the time oT filng U Srun from the date of the last delivery irrespoetivo of whosegoods constitute ,t. Gorman v. Archibald, (1908) 1 Alta L R
oL W "'T

"^ '^' '''^'^'''' °^ '^^ P'"^'>'' to the land titles
office before 4 p.m. on the la.st day for filing is, as against the

CZl %"''"'"* '""^ ""'^^° '''' ""''^ notwithstan'din^ tJathe registra .on IS not completed until the next dav. Gorman v
Archibald, (1908) 1 Alta. L.R. 524.

14. Substantial compliance with section 13 only necessary.—

\

substantial compliance only with section 13 of this Act shall be
required and no lien shall be invalidated by reason of failure
to comply with any of the requisites thereof, unless in the
opinion of the court or judge adjudicating upon the lien under
this Act the owner, contractor, sub-contractor, mortgagee or
other person is prejudiced thereby, and then only to the extent
to which he is prejudiced, and the court or judge may allow
the affidavit and statement of claim to be amended accordingly.

See Mallet v. Kovar, (1910) 14 W.L.R. 327.
Where the owner is not prejudiced by a defect in the formof a hen objections to the form should not prevail. Scratch

V. Anderson, (1911) 16 W.L.R. 145
scratch,

m
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16. lieiu to p«M on death to legal repreientativet or may be
a.iipied.-In the event of the death of a lien-holder his lien shall
pass to his personal representatives, and the right of a lien-
holder may be assigned by any instrument in writing subject
to the limitations contained in section 17 hereof.

16. During continuance of lien property must not be removed-
During the continuance of any lien no portion of the property
aflFeeted thereby shall be removed to the prejudice of such lien
and any attempt at such removal may he restrained on appli-
cation to the court or judge.

17 Eeceipted pay roll, to he posted on works-Xo contractor
or sub-contractor shall be entitled to demand or receive anv
payment m respect of any contract, where the contract price
exceeds .$500, until he or some person in charge of the works or
improvements shall post upon the works or imp«,vement« a
copy of the receipted pay roll, from the hour of 12 m to the
hour of 1 p.m. on the first legal day after pay day, and shall
have delivered to the owner, or other person acting, on his be-
half, the original pay roll containing the names of all laborerswho have done work for him upon such works or improvements
mth a receipt in full from each of the said laborers, with the
amount.s which were due and had been paid to each of the.n
set opposite their respective names, which pay roll may be in
the form of Schedule C hereto, and no payment made by the
owner without the delivery of such pay roll shall be valid for
the purpose of defeating or diminishing any lien upon such
property, estate or interest in favor of any such laborer No
assignment by the contrax-tor or any sub-contractor of anv
moneys due in respect to the contract shall.be valid as againJt
any hen given by this Act. As to all liens, except that of the
contractor, the whole contract price shall be payable in money,
and shall not be diminished by any prior or subsequent indebt-
edness, offset or counterclaim in favor of the owner against
the contractor.
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(1907) 1 Alta. L.R. 98
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(1911) 17 WLR 595 «': /"'*' ^"'^^ ^'"''^^'- Co. v. «;««„,
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18 ineffective to discharge the owner. The distinction between
the agreement to pay in future and actual payment effected in
accordance with the agreement is of the greatest importance.
The latter part of this section applies only to an " indebtedness^
offset or counterclaim" by the owner against the contractor aris-
ing dehors the contract. FaUte Creek Lumber Co. v. Sloan
(1911) 17 W.L.R. 525.

This section does not operate so as to prevent payments made
by the owner to creditors of the contractor, under an arrange-
ment between the owner and the contractor, from being effective
as payments on account of the contract price, in the ascertain-
ment of the amount due from the owner to the contractor, upon
which alone the lien of materialmen attaches under sec. 32 of
the Act. as amended by sec. 12 of the Statute Law Amendment
Act, 1908. Secus, if the arrangement had been one for pavment
in the future; but, once the arrangement was acted upon and
payments were made in pursuance of it, the assignment (if the
arrangement amounted to an assignment) ceased to be of im-
portance, and the payments must be regarded as payments to the
contractor,—no notice in writing having been given by the plain-
tiffs,—and the owner was protected to the amount of these pay-
ments. Pioneer Lumber Co. v. Rooney, (1911) 19 W.L.R. 913
See Fahe Creek Lumber Co. v. Sloan, 17 W.L.R. 525.

Enforcement.

18. CoMulidation of liens.-Any number of lien-holders may
be joined in one suit and all suits or proceedings brought by a
lien-holder shall be taken to be brought on behalf of all lien-

holders who may be made parties to such suits or proceedings
within the time mentioned in section 35 hereof:

Provided that the moneys realized in such suit shall be
distributed amongst the lien-holders, parties to such suit or
proceedings, in the order and manner provided in section 30
of this Act. Any lien-holder not originally joined may be made
a party to such suit or proceedings by order of a judge, upon
ex parte application supported by an affidavit stating the par-
ticulars of the claim, and any lien-holder so joined in any such
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•uit or proceedings shall be deemed to have complied with see-
tion 3o of this Act as fully as if he had instituted a suit in his
own behalf.

See Gardner V. Gorman, (1907) 1 Alta. L.R. 106.

19. Owner may apply to have raits coniolidated.-If more than
one suit is commenced in respect of the same contract the
owner or contractor shall apply to have the causes consolidated
and failing to do so he shall pay the costs of such additional
suit or suits. Save as hereinafter mentioned the owner comply,
mg with the provisions of this Act shall not be liable for any
greater sum than he has agreed to pay by contract.

See Breckenridgc v. Travis. 2 Alta. L.R. 71, 4.T S.C.R. .'>?).

20. Judge may order coniolidation of actioni.—If two or more
actions are brought in respect of the same contract or work
the court or judge may, by order on the application of any
person interested, consolidate all the actions, and may make
such order as to costs as he shall think fit.

Once an action to enforce a mechanics' lien is commenced it
IS improper for another lien-holder, in respect of the same sub-
ject-matter, to commence an action, because all suits or proceed-
ings brought by a lien-holder shall be taken to bo brought on
behalf of all hen-holders who became parties within the time
limited for instituting proceedings. Oardmr v. Gorman ('1907)
1 Alta. L.K. 106, 7 W.L.R. 630.

The original sees. 21, 22 and 23 of this Act were repealed
by ch. 4 of the Acts of 1909, sec. 10, and the following .sections
were substituted therefor:—

21. Snmmaiy proceedings to enforce liens.—Proceedings to
enforce a lien or liens under this Act may be taken before the
court or a judge in a summary way by originating summons
subject to the provisions in that behalf of The Judicature Or-
dinance, and of the rules of court, which are now or which
shall hereafter be in force^ in the province. The court or judge
upon the return of the summons may either proceed to take
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the account! and nmke th.- necfwary inquirien for the purpaw
of determining the matter, or he may ti^ or direct the trial of
any iaaue or itmun in relation thereto aH he Nhall think neceaaary,
and he may give direction* aa to the conduct of any such iaaue,'
the partiea thereto. pleadingH. particularn. production and dia-
covery therein (if Hny Huch proceedingn be by him thought
neceaaary) and any other din-ctiona ho ahall dwm advisable for
the proper diapoaal and trial thereof; and in default of pay-
meat of any amount that ahdU be found to be due the court or
a judge may direct the aale ,.f the eatate or interest charged
and such further proceedings .nay be taken for the purposea
aforesaid as the court or judge may think proper, and any con-
veyance under tiie seal of wid. court or judge ahall be eflfectual
to pass the estate or interest sold and the fees and costs in all
proceedings so taken shall ]w such as are ;,Hyable according to
the ordinary procedure of the said court, and except as herein
otherwise provided the |)roceedings shall he as nearly as possible
according to the practice and procedure in force in the said
court.

See Freeze v. Carey. (l!i.i7) 1 Alta. L.R. 81. 7 W.L.R. 287.

22. Proceedings by luit.-Proceedinga to enforce a lien or
liens under this Act may also be taken by suit in the ordinary
way, provided, however, that the court or judge before whom
such action is tried may in dealing with the question of the
costs of such action take into consideration the diflference in
costs occasioned by reaaon of an action having been brought
instead of proceedings having been taken by originating sum-
mons as provided in section 21 hereof, and may make .such order
as to costs therein, both aa between solicitor and client as weU
as between party and party as to him shall seem just.

23. Appeal to Supreme Court.—There shall be an appeal to
the Supreme Court en banc from the decision of the court or a
judge hereunder in all matters where the amount of the lien



TH« ALB»TA ilBCHANICS' LIEN ACT. 177
or the total amount of the liena 4nin-^
ing. i. $200 or over but wZ th '"

""' ""''"" "' P"^*^"
tot.1 .mount of the 'ienrjtt H f""'"*

°' ''''' "^ ^ '"e

of the court or jud« of fllT ' " T """' ^"'' *'"' '''"'•''•«»jaage or flrtt mitance shall be final.

before him, or an^ofXm Lf^'b, ""^'r
'" "" ''^ P""^'-

-nt .gain-t theWtCtfte la^t "f'"' '''' '''''

"««« or liability ariaina out of .. ) " ''"' ""^ '°^''^^'^-

and to the «,me extent a- if ^
"-^ '° '•** "*""' ""'"""•

been aued upon i" h^Jd eol "r^'"*'"
"'' "''^'"»^ »"'d

reference to this Lt "* *'* "'•'•''«'^ *«^' -•bout

See ^a//e/ v. ifovar. (1910) 14 W L R 327

that hTd-hip „, to™n'lV "" """" " "• -«".«, .nd

(!ive». Sock .ummm,, t«Jt^„T°. """? T""" '*'''»

Which .he „„, i. ^;«r:jt':r;'o:',Hr"™rparty and m«le murnaWe in thre. d.™ .f. 5! i"*"""*
•^e-. or i. auch .... „ ,^ 1":JX --

^^^2^
.«T.':tz °znr" •'

"r-° ' -"™ »'

».c-h li™. either in r„r " '°"' """" "" """"««»» of
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17. Ob jBdgt'i wdtr Uta to b« eMMtU<id.—The ragiitrur ia

whoM oflic« the uid lien it registered «htU, on the production

of rach order, file the Mme and oatue the aaid lien to be can-

celled aa to the property affected by the order.

S8. In oertaia eatea owner or ooatraotor to paj eoitt.—When
it shall appear to the court or judge in any proceedings to en-

force a lien or liens under this Act that such proceedings have

arisen from the failure of any owner or contractor to fulfil the

terms of his contract or engagement for the work in reapect of

which the liens are sought to be enforced or to comply with the

provisions of this Act such court or judge may order the said

owner or contractor, or either of them, to pay all the costs of

such proceedings, in addition to the amount of the contract,

or sub-cuntract, or wages due by him or them to any contractor,

sub-contractor, or laborer, and may order a final judgment

against such contractor or owner, or either of them, in default,

for such costs, with execution as provided in section 21 of this

Act.

See Pioneer Lumbrr fo. v. Rooney, (1911; 19 W.L.B. 913.

where costs of the plaintiffn were adjusted in view of all the cir-

cumstances, including the fact that the plaintiffs might have

proceeded by way of originating summons instead of by action.

89. Leasehold property.—If the property sold in any pro-

ceedings under this Act shall be a leasehold interest, the pur-

chaser at any such sale shall be deemed to be the asaignee of

such lease.

SO. Distribution of moneys realised under Act.—All moneys

realized by proceedings under this Act shall be applied and

distributed in the fallowing order:—

First. The costs of all the lien-holders of and incidental to

the proceedings, and of registering and proving the liens;

Second. Six weeks' wages (if so much be owing) of all

laborers employed by the owner, contractor or sub-contractor:
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Tum>. The wveral amoanta owing for materi«|, p|««Ki or
tumithed, m rMpoct of the worlu or improvement.;

PouwH The .mounu owing the .ub-contractor and otherpewon. employed by the owner and contractor,

Fifth. The amount owing the contractor
(2) Each cla« of lieu-holder, .hall rank pari passu forheir «veral amount-, and the portioiu of naid mouey.Vvailable

fo d«t„butK>n .hall be diatributed among the lie„-Llde« p «rata according to their wveral cla««.. and rightM
(3) Any balance of «,id moneys remaining aft.r all theabove amount, have been distributed shall be payable to theowner or other penon legally entitled thereto:
Provided, Mwever, that when anv laborer h»< more than•u week, wag .. owing to him by any .ub-contractor, contrac-

tor or owner, the court or judge .hall cause the extra .umbeyond ai, week.' wage, to be deducted out of any sum actualh-commg under the above distribution to such sub-contracto^
contractor or owner, and ahall order the same to be paid to such
laborer.

31. Device to defeat priority of wage^amen void.-Every
device by an owner, contractor or sub-contractor, adopted to
defeat the priority given to wage-earner, for their wages by
this Act .hall, as against .uch wage-ewrners, be null and void.

32. Owner'. liabiUty u to wage, anpaid by contractor.-No
lien, except, for ^o* more than six weeks' wages in favor of
laborer, shall attach so as to make the owner liable for a greater
sum than the sum owing and payable by the owner to the
contractor.

By chapter 20 of the Acta of 1908 this section was repealed
and the following substituted:—

32. Owner', liability a. to wage..-No lien, except for not
more than six weeks' wages in favor of laborers, shall attach
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SO as to make the owner liable for a greater sum than the snm
owing by the owner to the contractor at the time of the receipt

by the owner or person having superintendence of the work on

behalf of the owner, of notice in writing of such lien and of the

amount thereof; or which may become owing by the owner to

the contractor at any time subsequent thereto while such lien

is in effect.

(2) What latest notice shall contain.—Where more than one

such notice is given by a lien-holder to the owner in regard to

material furnished to the samp contractor the lien-holder shall

ill the latest notice so given state the total amount or balance

owing at the time of the giving of such latest notice by th^

contractor to the lien-holder, and in default of such total

amount or balance being so stated it shall, with respect to any

payments made by the owner, be taken to be the amount of the

lien mentioned in the said latest notice and no lien or liens of

such lien-holder shall attach so as to make the owner liable for

more than tiie amoiint or the total amount or balance so ascer-

tained.

(3) Statement of lien-holder.—^Where notice of a lien has-been

given as in this section provided the lien-holder shall upon
request furnish to the contractor or owner a statement in writ-

ing of the amount or balance due and payable in respect of the

material, for the supplying or furnishing of which such lien is

claimed, and no lien or liens of such lien-holder for material

supplied or furnished up to the time of the giving of such state-

ment shall attach so as to make the owner liable for any greater

sum than is so stated.

(4) Court may order statement to be given.—The contractor or

owner may apply to the court by originating summons as set

out in The Judicature Ordinance to compel any lien-holder who

refuses or neglects to do so, to furnish such a statement as in

the next preceding sub-section required or with respect to the
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accuracy of a^y statement furnished in accordance with the
provisions of this section, and the court may upon such applica-
tion make such order in the premises and as to the costs of the
application as to the court shall seem just.

See Swanson v. Mollison, (1907) 6 W.L.R. 678- Brechcndge v. Travis, 2 Alta. L.R. 71, 43 S.C.R. 59.

33. Material, exempt from execution.-Where any mechanic
artisan, machinist, builder, miner, contractor or any other per-son has furnished or procured materials for use in the eonstruction, alteration or repair of any building, erection orS
at the request of and for some other person, such materials shall
not be subject to execution or other process to enforce any debt
(other than for the purchase thereof) due by the person fur-
nishing or procuring such materials, and whether the same have
or have not been in whole or in part worked into or made part
ot such building or erection.

34. Enforcing liens for the improvement of chattel8.-i;verv
mechanic or other person who has bestowed money or skill and
materials upon any chattel in the alteration and improvement
of ite properties, or increasing its value, so as thereby to become
en itled to a hen upon such chattel or thing for the amount or
value ot the money, skill, or materials bestowed, shall, while
such hen exists but not afterwards, in case the amount to which
he IS entitled remains unpaid for three months after the same
ought to have been paid, have power to sell the chattel in respect
of which the hen exists, on giving two weeks ^ notice bv adver-
tisement in a newspaper published in the city, town or'judicial
district in which the work was done, or in case there is no
newspaper published in such city, town or judicial district
then m a newspaper published nearest thereto, stating the name
of the person indebted, the amount of his indebtedness, a de-
scription of the chattel to be sold, the time and place of sale-
and after such sale such mechanic or other person shall apply
the proceeds of such sale in payment of the amount due to him
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and the costs of advertising and sale, and shall pay over the

surplus (if any) to the person entitled thereto on application

being made to him therefor and a notice in writing of the resul

of the sale shall be left at or posted to the address of the owne
at his last known place of abode or business.

Expiration, Cancellation and Discharge.

35. When a lien shall expire.—Every lien ohall absolutely

cease to exist after the expiration of thirty days after the filing

of the affidavit mentioned in section 13 of this Act unless the

claimant in the meantime shall have instituted proceedings to

realize his lien under the provisions of this Act and a certificate

thereof (which may be granted by the court or judge in which

or before whom the proceedings are instituted) is duly filed in

the land titles office of the land registration district wherein

the property in respect of which the lien is claimed is situated.

By ch. 5 of the Acts of 1907, this section was amended by add-

ing immediately after the words "instituted" in the seventh line

thereof the words "or by the clerk of such court."

By ch. 20 of the Acts of 1908, this section was amended by
striking out the word "thirty" in the second line and substitut-

ing therefor the word "ninety."

In computing the statutory period, fractions of a day will

not be counted. Clarke v. Moore, (1907) 1 Alta. L.E. 49, 8
W.L.R. 405, 411.

As to defect constituting ground for vacating registration,

see Home v. Jenkyn, 6 D.L.R. 55.

36. When a registered lien shall be cancelled.—The registrar

of the land registration district shall, on receiving a certificate

under the seal of the clerk of the court wherein any action in

respect of any lien registered in the land titles office within the

jurisdiction of such registrar is pending, stating the names of

the lien-holders, parties to such action and that the amount due

by the owner in respect of such liens has been ascertained and

paid into court in pursuance of an order of such court or judge
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or that the property has been sold to realize such liens or that
such lien has been improperly filed or that such lien has other-
wise ceased to exist or, on receiving a statement in writing
signed by the claimant or his agent that the lien has been satis-

fied, cancel all liens registered by such parties.

37. Seceipted pay rolli of woodman's wages mutt be produced.—Every person making or entering into any contract, engage-
ment or agreement with an. other person for the purpose of
furnishing, supplying or obtaining timber or logs, by which it

is requisite or necessary to engage and employ workmen and
laborers in the obtaining, supplying and furnishing such logs

or timber as aforesaid, shall, before making any payment for,

or on behalf of, or under such contract, engagement or agree-
ment, of any sum of money, or by kind, require such person to
whom payment is to be made to produce and furnish a pay roll

or sheet of the wages and amount due and owing and of the
payment thereof, which pay roll or sheet may be in the form
of Schedule C annexed to this Act, or if not paid, the amount of
wages or pay due and owing to aU the workmen or laborers em-
ployed or engaged on or under such contract, engagement or
agreement, at the time when the said logs or timber is delivered
or taken in charge for or by or on behalf of the person so mak-
ing such payment and receiving the timber or logs.

38. Person not requiring production of receipted pay roll shall

be liable at suit of workmen.—Any person making any payment
under such contract, engagement or agreement without requir-

ing the production of the pay roll or sheet as mentioned in sec-

tion 37 of this Act shall be liable at the suit of any workman or
laborer so engaged under said contract, engagement, or agree-
ment, for the amount of pay so due and owing to said workman,
or laborer, under said contract, engagement or agreement.

39. Sums mentioned in pay roll as unpaid to be retained.—
The person to whom such pay roll or sheet is given shall retain,



184 THE LAW OF MECHANICS' LIENS IN CANADA.

for the use of the laborers or workmen whose oames are set out
in such pay roll or sheet, the sums set opposite their respective
names which have not been paid, and the receipt or receipts of
such laborers or workmen shall be a sufficient discharge therefor.

40. Judges may make rules of court.—The judges of the said
court, or any two of them, may make general rules and regula-
tions, not inconsistent with this Act, for expediting and facili-

tating the business before such court under this Act, and for
the advancement of the interests of suitors therein.

41. Construction of this Act.—Nothing in this Act contained
shall be construed to aflfect any mechanics' lien filed or regis-

tered or the rights or liabilities of any person by or against
whose property any mechanics' lien has been filed or registered

prior to the coming into force of this Act ; and all such liens may
be enforced in the same manner as though this Act had not been
passed.

42. Eepeal.—Save as herein provided the Mechanics' Lien
Ordinance of the North-West Territories and all amendments
thereto are hereby repealed.

SCHEDULE A.

In the matter of "The Mechanics' Lien Act," and in the

matter of a lien claimed by

I, of

Alberta, make oath and say

:

1. That •

of

claim a mechanics' lien against the property or interest here-

inafter mentioned whereof

residing at ig

owner.

2. That the particulars of the work done or materials fur-

nished are as follows:

—
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3. That the work or materials were finished, furnished or
discontinued on or about the

day of

4. That the said [insert name of person claiming the lien]
was in the employment of

contractor for the work in respect of which the lien is claimed,
"

^ days after the above men-
tioned date.

5. Th"t the sum of j^nc sum ui dollars is owing
in respect of the same, and

was or will be done on the <jay ©f
6. That the description of the property to be charged is

as follows:

—

Sworn at

day of

me,

Alberta, this

A.D.
before

„ K^^.
''^ ^ *^ *^l^"*^

°^ ^^^^' ^^'^ ^''^^^"le was amended by
substituting for the word "done" in paragraph 5 the word

SCHEDULE B.

Mechanics' Lien Act.

Particulars of work to be done for
°'

, owner, by

of

contractor.

[Here insert nature and location of work, and nature of interest
of owner in the land.]

Amount of contract,
dollars,

Dated the day of
19

(Signed)

[Owner.] [Contractor.]
By ch. 5 of the Acts of 1907, this schedule was struck out.

*3
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SCHEDULE C.

Pay Roll.

1

Fiom tth Ju.. IMl, to 10th Jan.,

IStl (ineliuin)

AmooBt
paid

Date
o(
pay-
meat

RceciTcd
paymcatNunc

No.dayi
amployM

Rata

STy

ToUl
amouat
caned

R.Roe Six days S3.50 S21.00 $21.00
12th
Jan.,

1891
R.Roe

i 3
1 *

I hereby certify that the above statement is correct to the

best of my knowledge and belief, and is made by me in co'u-

pliance and in accordance with section 17 of the "Mechanics'

Lien Act," on account of (my contract to, or employment by,

as the case may be), [here insert brief description of the work]

for [otvner's name] up to the

day of 19

(Signed)

[Contractor.]

Dated day of 18



THE BRITISH COLUMBIA MECHANICS' LIEN
ACT.

CHAPTER 154.

An Act bespecting Liens of Mechanics, Wage-eabnebs, and
Othebs.

gIS MAJESTY, by and with the advice and consent of the
Legislative Assembly of the Province of British Columbia

enacts as follows:

—

'

'The Mechanics'
1. Short title.—This Act may be cf -yi as

Lien ^ct," 1910, ch. 31, sec. 1.

2. Inteipretation.—In the construction of this Act :—

1. "ContTMtor."-" Contractor" means a person contracting
with or employed directly by the owner or his agent for the
doing of work or service, or placing or furnishing material for
any of the purposes mentioned in this Act;

2. "Sub-contractor."—"Sub-contractor" means a person not
contracting with or employed directly by the owner or his agent
for the purpose aforesaid, but contracting with or employed by
the contractor, or under him by another sub-contractor, to do
the whole or a certain portion of the work, or to place or furnish
material, but a person doing manual or mental labor for wages
shall not be deemed a sub-contractor;

3. "Owner."—"Owner" means and shall extend to and in-

clude a person having any estate or interest, legal or equitable,
in the lands upon or in respect of which the work or service is

II
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done, or material is placed or furnished, at whose request and
upon whose credit, or on whose behalf, or with whose privity

or consent, or for whose direct benefit any such work or service

is done, or material is placed or furnished, and all persons
claiming under him whose rights are acquired after the work or

service in respect of which the lien is claimed is commenced or
the material placed or furnished have been commenced to be

furnished

;

4. "laborer."—"Laborer" means and shall extend to and
include every mechanic, miner, artisan, builder, or other person
doing labor for wages

;

5. "Person."—"Person" includes a body corporate, firm, par^
nership, or association;

6. "The judge."—"The judge" means the judge of the

County Court of the district in which the premises upon which

the works or improvements are being carried on are situate;

7. "Works or improvements."—"Works or improvements"
shall include every act or underiaking for which a lien may be

claimed under this Act;

8. "Material."—"Material" shall include every kind of mov-
able property

;

9. "Wages."—"Wages" means money earned by a laborer

for work done, wKether by time or as piece-work

;

10. "Mortgage."—"Mortgage" [See section 9, sub-section

(a), of this Act.] 1910, ch. 31, sec. 2.

The holder of a special timber license has no estate in the land
itself chargeable under the Mechanics' Lien Act. Rofuse v.

Hunter, (1906) 12 B.C.R. 126, 3 W.L.R. 381, but the holder of
a working option on a mining claim comes within the definition

of "owner" as he has an equitable estate. Anderson v. Godsall,

(1900) 7 B.C.R. 404. See reference to this case in Scratch v.

Anderson, (1909) 16 W.L.R. 145. See Fortin v. Pound, 1

W.L.R. 333.
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L. bought property from T. for $1,200, paid |50 down,
balance to be payable immediately, and took possetwion and
erected buildings etc. Plaintiff supplied lumber for these and
claimed lien against L. and T. It was held, following Ander-
son V. Oodsall, 7 B.C.R. 404, that the lien only extended to the
equitable interest of L., and that claim agaiiwt T. should be
dismissed. B. C. Timber and Trading Co. v. Leberu, (1902)
22 C.L.T. 273.

^

A lien for materials cannot exist unless expressly created by
the statute. Albion I. Works v. A.O.U.W., (1895) 5 B.C.R. 122,
note.

3. Act not to apply to public street.—Nothing in this Act shall
extend to any public street or highway, or to any work or im-
provement done or caused to he done by a municipal corpora-
tion thereon. 1910, ch. 31, sec. 3.

4. Contracting out by laborer forbidden.— (1) Every agree-
ment, verbal or written, express or implied, on the part of any
laborer or other person employed in any kind of manual labor
intended to be dealt with in this Act, that this Act shall not
apply, or that the remedies provided by it shall not be available
for the benefit of such person, shall be null and void.

2. Exception.—This section shall not ap[)ly to a manager,
oflScer, or foreman, or to any other person whose wages are
more than five dollars per day. 1910, ch. 31, sec. 4.

5. Husband to be deemed wife's agent.—Where work or ser-

vice is done or material is furnished upon or in respect of the

land of a married woman, with the privity and consent of her
husband, he shall be conclusively presumed to be acting as well
for himself so as to bind his own interest, and also as her
agent for the purposes of this Act, unless before doing such
work or service, or furnishing such material, the person doing or

furnishing the same shall have had actual notice to the con-

trary. 1910, ch. 31, sec. 5.

r
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1A w T**i,'*f,*lf'' °I
»»"b«nd we Lawrence v. Landeberg, (1910)

Ontario Act
°^**' '"***'' *'°""'^'»<*»n« «rt»on in

. i^"
*° "«»''''»« o' word "owner, '

' see Britiik Columbia Timber« Trading Co. v. Leberry, 22 C.L.T. 273.

Natuiib or Liens.

8. XeohkiiiM, minen, ooBtrtoton, nuterialmeii, and others to
h»Te lien.—UnlcM there is an agreement in writing to the con-
trary, signed by such person, and in that case subject to the
provisions of section 4, every person

—

(1) Who does work or service or causes work or service to be
done upon, or places or furninhes any material to be used
in the making, constructing, erecting, altering, or repair-
ing, either in whole or in part of, or adding to, any erec-
tion, building, railway, tramway, road, bridge, trestle-

work, wharf, pier, mine, quarry, well, excavation, embank-
ment. sidewalk, sewer, drain, ditch, flume, tunnel, aque-
duct, dyke, or other work, or the appurtenances to any of
them, or improving any street, road, or sidewalk adjacent
thereto, for any owner, contractor, or sub-contractor, or
who does such work, or causes such work to be done, and
places or furnishes any such material ; or

(2) Who does such work or service, or causes work or service
to be done, or places or furnishes any material for or in

respect of clearing, excavating, filling, grading, or ditch-
ing any land for any owner, contractor, or sub-contractor,

or who does such work, or cause- such work ta be done,
and places or furnishes any such material,

—

shall, by virtue thereof, have a lien for the price of such work,
service, or material, or work, service, and material, upon—

(a) Said erection, building, railway, tramway, road, bridge,
trestle-work, wharf, pier, mine, quarry, well, excavation,
embankment, sidewalk, sewer, drain, ditch, flume, tunnel,
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iwiueduct dyke, or other work, and the appurtenance- tony or them

:

(b) The material «o placed or furniriied for said works or
improvement!

:

(c) The land, occupied or benefited thereby or enjoyed there-
with, or upon or in respect of which auch work or service
18 done, or upon which such material is placed or fur-
nished to be uaed

:

..fl'Z'^'^.
"'"' "" "'" ^"^ """''""^ ""PP"*^ •»'«» attach or beenforced unleM the person placing or furnishing the same shall

before del-very, or within ten day. thereafter, give notice in writ-
ing of his intention to claim such lien. Such notice shall be
given to the owner or his agent, or to .uch person and in suchmanner a. the judge may. on summary application, order. Such
notice may be given in respect of any specific delivery, or in
respect of all deliveries of material made within ten davs prior
to such notice, and all deliveries subsequent thereto' Such
notice may be in the form or to the effect of Schedule A to this
Act. 1910, ch. 31, Mc. 6.

A laborer who worked for a contractor who wa. employedto clear a quantity of land for the purpose of cultivation has ^hen under this Act. Blark- v. Ilughis/nm) 22 C L T "
20

AQA o^ ^°^T' ^^ ('o^ahlan V. National, (1909) 11 W L R ' o(p
^91; Sayward v. Dunsmvir, (1905) 2 W.L.R. 319. As to annr^-pnation of payment on account, see British Columbia Mill, etcCo. V. norrobtn,(im) 12 B.C.R. 426, 5 W.L.R. 275; llnonvDunsmutr, (1907) 5 W.L.R. 505.

•

Where sub-contractors completed their work, as thev thoughtbut upon a test ,t was ascertained that the work could not e|^-'

unllS'
the purpose for which it was intended, and after an

Wr .. t'^i" '^ "'^'™' "''"''^'' ^""-ther work was done toncrease the efficiency of the eariier work, it was held that th slater work was substantial work, and not work that ZmZdescribed as being done to remedy slight dete,.ts andX subcontractors having acted in good faitl!! the lien wL regi te^d

WlS'621 r'r" "
''r'l'''''

''«*•* ^'-^ ^'-' n9'0M3VI.UK. b^I. See Sayivar>l v. DunsPuiir, (1908) 2 W.L.R. ;U9.

'', «
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M to work done after acceptance of building and after final

WT B !f77
"*"'»««*' *• Lawrence v. Landtberg, (1910) 14W.L.B. 477 Aa to attempt of aub-contractor to preaerve lien

(llYo) 12 WLr'mt'"*
*"^ "*'''*'^' "*" '^*'"" "" •*''^'^"^''""'

.mZf^V*}*
'""''

i",

'"'^««"»^ the court will not give leave toamend. Rafim v. Hunter, 12 B.C.R. 126

wnn^"*'*"*.
*^* '"^"'"" "^ ^^^ Mechanics' Lien Act. relating towoodmen . wage«. a penH.„ by requiring only the p«Kluctio5 ofthe pay-roll « not relieved of liability to the workmen for theamount, due them f,^m the contractor, he rau«t ha^e p^crfto m„ a receipted pay-roll, shewing that the wages were^SS

Ssrnacr^ti/Lril.^^'' '-'--' ^"'-'^ ^-
Whether material is supplied in good faith for the purpose

of completing a contract, or aa a pretext to revive a right to file
a hen, la a question of fact for the trial judge, and his decisionM to such fact should govern. Sayward v. DuMmuir. (1905) 11
B.( R. 37.5. 2 W.L.R. .319. As to implied request of owner, «k»
For/in V. Pound, (1905) 1 W.L.R. 33.3.

Whether authority has been conferred on an agent is a ques-
tion of fact, and such authority may be inferred bv acts of re-
cognition. Sayward v. Dunamuir, 11 B.C.R. .375.

In an action by the assignee of an architect against theowner the latter's objection that the arehitect had not postedupon the buildings or delivered to the owner a receipted pay-roll
shewing payment of the wages of the foreman, draftsman, and
other employees of the architect, in compliance with sec. 15 of
the Jrechanics Lien Act, not being raised in the pleadings andno evidence being given upon it, the owner could not avail her-
self of this defent-e. SicJtler v. Spencer, (1911) 19 W L R 557
In this action it was held upon the evidence that there was such
a substantial performance of the contract of the architect as to
entitle him or his assignee to a lien, although a trifling part of the
material contracted for had not been supplied by one of the
contractors at the time he received his final certificate from the
architect. Sickler v. Spem-rr, (1911) 19 W.L.R. 557.

The Act is not so broad in its scope as to charge one lot for
services rendered upon another lot because the person rendering
the service upon each lot did .so under an indivisible contract.
liarr d- Anderson v. Percy rf Co., (1912) 21 W.L R '>m See
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An action to enforce a mechanics' lien is not an action for

"any kind of debt" but is for penalty or forfeiture. DUlon V.

Sinclmr, (1900) 7 B.C.R. 328.

A lien-holder is entitled in preference to holders of equitable

assignments from the contractor. Johnson v. Braden, (1887) 1

B.C.R., part 2, p. 265.

Defendant employed contractor under written contract to

clear land for cultivation purposes. Laborer who worked for

contractor in clearing the land held not entitled to lien. Black

V. Hughes, (1902) 22 C.L.T. 220.

The Act does not give a lien for cooking. Anderson v. Oodsal,

7 B.C.R. 404.

Mechanics' lien.s were filed against mining claims and judg-

ment recovered on them in the County Court. On the same day

a winding-up order was made in the Supreme Court. Subse-

quently the liquidator obtained an order to give first lien on

property in order to get funds to take out Crown grants. The

lien-holders were not -notified of this application and did not

appear. Tliey did not appeal, but applied for leave to enforce

their .iudgment in priority to charge given by liquidator. Held,

that liquidator's order was made without jurisdiction and that

lien-holders were not bound by it. Re Ibex Mining and Develop-

ment Co., (1902) 9 B.C.R. 557.

Plaintiff was employed by Green as a logger. Qreen had ii

contract with defendant comj any. In an action to enforee

mechanics' lien for wages it appeared that prior to this action

plaintiff and sixteen others obtained a judgment against Qreen

under the Woodman's Lien Act for gross amount of their wages

and had seized the logs and sold. Held, that they could not get

another judgment under the Mechanics' Lien iVct for the same

claim. Wake v. C.P. Lumber Co.. (1901) 8 B.C.R. 358.

7. Amount to which lien is limited.—The amount of such lien

shall not exceed the sum actually owing to the person entitkni

to the lien, and distribution of any moneys derived from the

realization of the liens shall be made in accordance with section

36 of this Act. 1910, ch. 31, sec. 7.

8. Owner's liability as to wages unpaid by contractor.—With

the exception of liens in favor of laborei-s for not more than six
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weeks' wages, no lien shall attach so as to r. ,k.. the ..wnor ! xble
for a greater sum than the sum payable hy tl-o ,,,v;ier to the
contractor

:

Provided that this clause shall not be construed to apply to
liens under section 11 hereof. 1910, ch. 31, see. 8.

9. liens on mortgaged premises.—Where works or improve-
ments are put upon mortgaged premises, the liens, by virtue of
this Act, shall be prior to such mortgage as against the increase
in value of the mortgaged premises by reason of such works or
improvements, but no further, unless the same is done at the
request of the mortgagee in writing; and the amount of such
increase shall be ascertained upon the basis of the selling value
upon taking of the account, or by the trial of an issue as provided
in sfccMon 31 hereof, and thereupon the judge may, if lie shall
consi ler the works or improvements of sufficient value to justify
the proceedings, order the mortgaged premises to be sold at aii

upset price equal to the selling value of the premises immediately
prior to the commencement of such works or improvements (to
be ascertained as aforesaid), and any sum realized in excess of
such upset price shall be subject to the liens provided for by this
Act. The moneys equal to the upset prices as afpresaid shall be
applied towards the said mortgage or mortgages, according to
their priority. Nothing, however, in this section shall prevent
the lien from attaching upon the equity of redemption or other
interest of the owner of the land subject to such mortgage or
charge

:

(a) Interpretation of "mortgage."—"Mortgage" in this sec-
tion shall not include any part of the principal sum secured
thereby not actually advanced to the borrower at the time the
works or improvements are commenced, and shall include a ven-
dor's lien and an agreement for the purchase of land; and for the
purposes of this Act, and withii. the meaning thereof, the pur-
"haser shall be deemed a mortgagor, and the seller a mortgagee
1910, ch. 31, sec. 9.

F '1
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f

Mechanics' liens had heen filed against the property of a
company and judgment recovered in respect to them in the
County Court. On the same day as the judgment a winding-up
order was made in the Supreme Court. Subsequently the
liquidator obtained an ordvjr authorizing him to give a first charge
on the property of the company in order to raise money to take
out certain Crown grants of property to which the company was
entitled. The lien-holders had no notice of the application, and
did not appear on the hearing. They did not appeal, but applied
for leave to enforce their judgment in priority to the charge
created by the liquidator under the order of court. Held, that
the order made on the application of the liquidator was made
without jurisdiction, and the lien-holders were not bound by it.

Re Ibex Mining and Development Co., (1902) 9 B.C.R. 557.

10. Owner deemed to have authorized works.—All works or
improvements mentioned in section 6 of this Act constructed
upon any lands with the knowledge, but not at the request, of the
owner, or hLs authorized agent, or the person having or claiming
any interest therein, shall be held to have been constructed at the
instance and request of such owner or person having or claiming
any interest therein

: Provided this section shall not apply to any
works or improvements done after there has been posted, on at
least two con.spicuous places upon said land, or upon the works
or improvements thereon, by authority of such owner or person,
a notice in writing that he will not be responsible for such works
or improvements, or after actual notice in writing to the above
effect has reached the person claiming a lien under the provisions
of this Act. 1910, eh. 31, sec. 10.

Thi.s section does not apply to any case already provided for
by se^. 6, but only applies where the actual owner had not auth-
orized the works or improvements, which were authorized by tlie
supposed owner, the actual owner standing by, and allowing the
work to be done in order to take advantage of it. The governinfr
phrase in sec. 6 is "at the request of the owner." The holder
of a working option comes within the definition of "owner " as
he has an equitable estate. Anderson v. Godsall, (1900) 7 BC R
404. Irving, J., dissented in this case and held that this section
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i7J^^% * former section corresponding t.. this one) incor-porated the words of sec. 6 as to "other improvements " andtherefore included "excavating land in respj to aTnbe " andwas therefore applicable in the case of work done on a miningclaim which appears, from the agreement, to have been donefor the direct benefit of the owner, and .subject to the inspection
01 nis engineer.

fbp!r '^T^i'i
""• '^'"^'-'^"' (1910) 16 W.L.R. 14.1. concerningthe case of Anderson v. GodsaU, (1900) 7 B.C.R. m.

11. Owner's liability for works on premises held under option
-Notwithstanding anything in the last preceding section con-
tamed, all works or improvements mentioned in section 6 of this
Act placed upon premi.ses held under option or working bond
where the grantee of the option is required or permitted by the
grantor of such option to make works, or improvements thereon
shall, for the purpose of creating a lien, be held to have been
constructed at the instance and request of the owner of such
premises, and the grantor of such option and the liens bv virtue
of this Act shall attach and be enforceable against the 'interest
both of the owner of the said premises and the grantor of such
option. 1910, ch. 31, sec. 11.

12. Insurance moneys—Where any of the propertv upon
which a hen ,s given by this Act is wholly or partlv destroyed
by fire, any insurance receivable thereon by the owner, prior
mortgagee, or chargee shall take the place of the property so
destroyed, and shall, after satisfying any prior mortgage or
charge m the m-mer and to the extent set out in .section 9 of this
Act, be subject to the claims of all persons for liens to the same
extent as if such moneys were realized by tiie sale of such
property in action to enforce a lien. 1910, ch. 31. sec. 12.

Security.

13. Lien-holder may demand particulars of contract.—Any
lien-holder or person entitled to a lien may at any time demand
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i

;*.

o the o.ner or h« agent, the terms of the contract or agreement
^Mth die contractor for and in respect of which the work is doneor material is furnished or placed, and a statement of the amountdue or unpaid thereunder

; and if such owner or his agent-
(a) Does not at the time of such demand, or within a reason-

able time thereafter, inform the person making such demand ofthe parties to and general terms of such contract or agreement,
and the amount due or unpaid on such contract or agreement; or

(b) Intentionally or knowingly falsely states the terms of

thereof*'"''
"'" '^'''""'"*' "^ ^^' ^'""""t ^"e and unpaid

^M if Uie person claiming the' lien sustains loss by reason of such
refusal, or neglect, or false statement, such owner shall be liable
to him in an action therefor to the amount of such loss. 1910 ch
31, sec. 13.

'
'

14. Owner may demand particulars from lien-holder—Anv
owner or other person who may be liable for the payment thereformay at any time demand from any contraeior or sub-contractor
performing work, or person who has given notice that he intends
to claim a lien for materials, the terms of and parties to any con-
tract or agreement under which he is performing work or placing

the date of such demand; and if such contractor, sub-contractor
or person, or his agent— '

ah,/"t- ^Tv!
°"?' '^" '^' °^ '"""^ '*^'"«°'^' °^ ^thin reason-

able t.me thereafter, inform the person making the demand ofthe terms of such contract or agreement, and the amount due orunpaid on such contract or agreement; and furnish the account
as demanded

; or

(b) Intentionally or knowingly falsely states the terms of
such contract or agreement, or the amount due or unpaid there-
on, or furnishes a false account

;

and if the owner or person making such demand sUstains loss by
reason of such refusal, neglect, or false statement, such con-
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tractor, sub-contractor, or person shall be liable to him in an
action therefor to the a.nount of such loss, and, in any event, the
hen of such contractor, sub-contractor, or person shall be limited
by the statement given or furnished. 1910, eh. 31, sec. 14.

15. Eeceipted payroll, to be posted on works-No owner shall
be required to make any payment to any contractor or sub-con-
tractor in respect of any contract where the contract price ex-
ceeds five hundred dollars until such contractor, or sub-con-
tractor, or some pei^n in charge of the works or improvements
shaU post upon the works or improvements a copy of the receipted
pay-roll from the hour of twelve o'clock noon to the hour of
one o'clock p.m., on the first legal day after pay-day, and shall
have delivered to the owner, or other person acting on his behalf
the original pay-roll containing the names of all laborers and
persons placing or furnishing materials who have done work or
placed or furnished material for him upon such works or im-
provements, with a receipt in full from each of the *.id laborers
and persons placing or furnishing material with the amounts
which were due and had been paid to each of them set opposite
their respective names, which pay-roll may be in the form in
Schedule B hereto, or until the time for filing liens in respect of -

such works or improvements shall have expired; and no payment
made by the owner without the delivery of such pay-roll shall
be valid for the purpose of defeating or diminishing any lien
upon such property, estate, or interest in favour of any such
laborer or person placing or furnishing material. 1910, ch. 31
see. 15.

' i|

An objection alleging non-compliance with a provision some-
what similar to the one in this section in regard to posting upon
the buildings and delivering to the owner a receipted pay-roll, is
not available unless it has been raised in the pleadings and e'vi-



i
200 THE LAW OF MECHANICS' UKN.S m CANADA.

11 B.O.R. 171, 1 wIr m '•' **'"^^^ ^'''- (1905)

in respect of he ^^JsZfTr''^' "' '^"^ '"»->'«
'-

by this Act. AsTo r iet "^' " "'""^* ""^ "- ^'-n
whole contract price ^^J^^Z'TT

""* "^^ ^'^'^ '=°"*'--*-' "-
diminished by any pi or ^Z '"

"""^^' ""'^ ^''^'^ ««* ^e

counterclaim in favor o theo""' "''^'*^^'^-' ^^^-ff- or

el.. 31, sec. 16.
""" "»"'"«* ^''^ contractor. 1910,

17. During continuance of lien nron^rt^
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""* "' ""^°'«''-

affected thereby shall be r „Z ^ 'th"TZ '' ^'^ ^™^^^^^
and any atte.pt at such relv ^^ay be rT 7' "''' "^"'

tion to the Judge. 1910, ch. 31 seTn
"" "" "'^'""

-"b:rrer't;ratrl^^"^^^^^^^
feat the priority .i.::^^!::^^^'' ''''''' ^^ ^^-

Act shall, a.s against such wag! earned h T "'"''' '^ *''^

ch. 31, see. 18.
' ^^ """ «"d void. 1910,

BegISTHATION AND TRANSMISSION.

»-i-
.^::2;::!y:^t""^

^"^» ^«« -^pi-ion of wor^
railway, tra.way, roa^bXTerwr Tt"'
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afficlavat sl.all be- received and filed in the said land ^gij^office as a ,en against the property, interest, or estate "g^^which the l,en is claimed. Every County Court registrarTa

may be in the form or to the effect of Schedule C to this Actand which shall be supplied to every pe«on requesting hrsameand desiring to file a lien. Every County Court reg"!t a hrikeep an alphabetical index of all claimants of liens, andThe pe«ons against whom such liens are claimed, which iX h 11

1"

open for inspection during office hours, and it shall beMe du^of such County Court registrar to decide whether hisTs or is L^the proper office for the filing of such affidavit, and to d"e^Zapplicant accordingly; and no affidavit shall be adjudged iii

Cou^^"l"'^'"'"'
'''' '' "- "°* ^'^^ - J^eP-P rCounty Court registry. 1910, eh. 31, sec. 19. (RedraumJ

Where sub-contractors completed their work «« tJ,o„ +k u.
but upon a test it was ascertained thafthe work ou^ J^^^^^^^fectively serve the purpose for which it was intPnH»H \f V
an unavoidable delayTf several montrfurS r Sic'^ia; tZ

r^^X%tdL°Stitft
time. W,^^.rl ^^SV^^JJl^^rS^^^^^^^^^
621. See i^ayward v. Dur^muir, (1905) 2 W.L.R. 319, 11 B.C.R."

rooTcr!^' I ' ^«^«°*»^e, but as the lien is operative whenregistered and action brought and certificate ctSZTmregistered, it was held that plaintiff's lien was not prefuS



THKBHm8HC0LC„BUMKC.„..va.s.,,.XACT
.>03

'XY'mtVf^V ?/'i
^''- 'y- -^«^- See WeU.r

affidavit for lien were held ini m
•""''»"'»'«••« of claim in

B.C.B. 26. '
""'^ *"""* V- ^tclntosh, (1893) 3

«<h any .f the re,„i.i„. ther™, Je^in ,f
°" .'" ~""'"'

.«*. .-judicin, „p.„ ,H. „,„ uZmJJJ'JT" »' "«
contractor, sub-contmpfn.. ^ _*

^*'*' *^« owner,

p-ioai^o' .heCr err:'.: :z:r:'r '•

P^ejlldiced. and the indire n,«v .u .u
'° "'"'* I" '»

clain,, p,.ta,, .„a .«i™:.; 'Z^e' T?' f'""™'
»'

«"»» th. addition or wtaitutaot .
""°""°«"'^ ""i "ay

•"aim of lien, .ni the .cti„rr° f
'""''" ""''" '» 'l>«

action, »d ™t"u.in„,»ee.dto;ta" ^t 0^2 "t "Tfhave, or either of .he„ H.,, e,pi4d. ito'^lLeT '"

de«riW*"h'e''',i^rlZtthe'* "f''',''
"' ' ''- " "»

amend by eom..ing,^de^rimL '.."'" ""' «*" ''"o <o
creating, lien, and the «aMrnl ^i " """''' '"' '*«" be

"r:«d r-'^"" «Ci2 3:ct%r '"-
or .t„;"tit'i"rtis l°^^'" ^-^-^i -on
f^p.ci, O. M. Co., as ™6 B OR 4T9

™*" '• """'>



II

204 THE LAW or HECIIANICN' IJEN8 IN CANADA.

^r,r**o
'"'^' ''*' '"'' ''"* '*'**' furnace and waate pipes,

*r'- •. V!^""*
**" ''<" material and part for lalwr. It wa« held

(Davie, €.J., diiwenting), that the atateinent was fatally defec-
tive, as including two classes, in regard to one of which there
WHS no statutory lien. Davie, C.J.. was of the opinion that the
particulars were sufficient and that the separation of the price of
the labor from that of the material was a function of the court
exereisenble at the trial. Wrflrr v. Shupr, (1897) 6 B.C.R. 58.
In another case the particulars for lien were: "Brick and stone
w'ork and setting tiles in the house situate upon the land herein-
after described, for which I claim the balance of $123 " Held
insufficient. Knott v. C'linr, (1896) 5 B.C.R. 120.

Under the Mechanics' Lien Act of 1888 it was held that the
affidavit must be strictly followed in order to validate the lien
Smith V. Mcintosh, (1893) 3 B.C.R. 26.

See Barni Anderson v. /Vny A- Co., (1912) 21 W.L.R. 236.

21. Ko lien to be filed for le» Kitm |20.—\o lien shall be
filed unless the claim or joined claims shall amount to or aggre-
gate twenty dollars or more. 1910. ch. 31, sec. 21.

22. lieni pau on death to legal representatives or may be
aiiigned.—In the event of the death of the lien-holder, his
lien shall pass to his pergonal representatives, and the right of a
hen-holder may f)e assigned by any instrument in writing, sub-
ject to the limitation contained in section 16 hereof. 1910 ch
31, sec. 22.

'

The lien of an architect is a.ssignable. and when assigned,
every remedy for its enforcement goes with it, and the action is

ri91lTl9 WLV^i"""'*"
"^ ^^^ «'«'»nee. Seckler v. Spencer,

Expiration, Cancellation and Discharge.

23. When a lien shall expire.—Every lien shaU absolutely
cease to exist after the expiration of thirty-one days after the
filing of the affidavit mentioned in section 19 of this Act, unless
the claimant in the meantime shall have instituted proceedings
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to realia. h» lien under the proviMions of thin Act in the Cmnty
Court registry in which the lien whn tiled, «r unlew in the mean-
time the conient in writing, uigned by the owner or party whotw
interest is charged, e tending the existence of snid lien for a
period named in said consent, is filed in the County Court regis-
try in which the lien was filed. Haid consent may \w in the form
or to the effect of Schedule D to this Act. 1!)1(), ch. .11, sec. 23.

V •?* Dunnv Holbrook, (1!)00) 7 B.C.R. 5o;{, „„,! compare
Neill V. Carroll. (1880) 28 Gr. 34, :m);Bank of Montr, al v Ilnft.
ner, (1884) 10 O.A.R. 592; and MrNamara v. Kirkhml. (1891)
18 O.A.R. 270.

24. Caaoellation of lien.— (1) The County Court registrar
shall cancel any lien when the amount due in respect thereof
has been ascertained and paid into court in pursuance of an
order of the court or judge, or the projicrty has In-en sold to
realize such lien, or such lien has been improperly filed or has
otherwise teased to exist, or on receiving a statement in writ-
ing, signed by the claimant or his agent, that the lien has been
satisfied.

(2) Upon such cancellation the County Court registrar shall
issue a certificate thereof to the owner, and the registrar-gen.-ral
or district registrar of titles (as the case may be) shall, upon
the production of such certificate of cancellation, cancel the
registration (.f such lien in the books of the land registry office

1910, ch. 31, sec. 24. (Part new.)

The certificate of action required by this section must be filed
within the time therein limited, otherwise the lien ceases to exist
Dunn V. Holbrook, (1899) 7 B.C.R. 503.

26. SammoB* to »how caaie why lien should not be cancelled.—
Any person against whose property a lien has been registered
under this Act may apply to the .judge, on an affidavit setting
forth registry of the same, and that hardship or inconvenience
is experienced, or is likely to be experienced thereby, with the
reasons for such statement, for a summons calling upon the
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oppo.ite party to .ho«- c«u«e why .uch lien .hould not be cm-
ce ed upon .ufBdent «.curity being given. Such .ummon.. to-
get u^r with . copy of the .ffldavit on which the «me i. gr«,ted,
•hall be «rved on the opp«.ite party and made returnable in
three day. after the iwuing thereof, or in auch greater or Icm
tune, aa the judge uiay direct. 1910, ch. 31, sec. 25.

28. Judge may order otaoellatioa of lien.-On the return of
auch aununons, the judge may order the cancellation of auch
lien, either in whole or in part, upon the giving of aecurity by
the party againat whose property the aaid lien is regiatered to
the opposite party, in an amount satisfactory to the judge, andupon »uch other terms (if any) a, the judge may see fit to im-
pose. 1910, ch. 31, sec. 2 5.

27. On judge's order lien to be cancelled. -The County Court
regiatrnr an.l the registry r-general or district registrar of
titles (as the case may be) in whose office the said lien is regis-
tered Shan, on the producti-m of such order, or an office copy
thereof, file the same and cau.se the said lien to be cancelled as
to the property affected by the order. 1910, eh. 31, sec. 27.

Enforcement.

28. Con«)lidated lieni.-Any number of lien-holdeni may be
joined in one suit, and all suits or proceedings brought by a
lien-holder shall be taken to l,e brought on behalf of all lien-
holders who may be made parties to such suits or proceedings
withm the time mentioned in section 23 hereof: Provided that
the moneys realized in such suit shall be distribute- amongst the
l.en-holders, parties to such suit or proceedings, in the orderand manner provided in section 36 of this Act. Any lien-
holder not originally joined may. within the time mentioned in
ection 23 hereof, be made a pa,.,- to such suit or proceedings
by order of the judge, upon ex parte application, supported byan affidavit stating the particulars of the claim, and any lien-
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holder « joined In .ny «„ch .«it or proce.dinK» .h.U be deemed

ln.XL**""^ ir^.
""^ '^*'°" -' °' *'•'" '^"^ »" '""y " i' he

iMtltuted a .nit in h» own behalf. 1910. eh. 31. «.c. 28.

n. Omier or contractor ma, apply to hare ,ult. conwlidated.

7onlrZ7.u
*""" ""'* '" """"•"""•''l in "-e-peot of the «ame

con-ohdnted. and f„.l.«, to do «> he »hall pay the oo^tn of ,„ch
additional 8iiit or guiu. 1910. ch. 31, sec. 29.

80. Judge may order coniolldation of actio»..-Tf two or ...or.
action, arc hronpht in rcpect of the aame contract or work the
.ind^e shall by order, on the application of any person inter-
e«ted, conaolidate all the nctiona. and may make ,„ch order a,
to coats as he shall think fit. 1910, eh. 31, sec. 30.

339^^* ^''"^*^"" ^' ^"'•'""'^ Construction Co., (1909) 14 B.C.R.

81. Suits to be brought in County Court.-\Vhatever the
amount of lien or lienn. proceedings to realize same mav he
taken before the .judge, who is hereby authorized and empower-
ed to proceed m a summary manner by summons and order
and he may take accounts and make requisite inquiries try
issues, and in default of payment may direct the sale of the
estate or interest charged, and such further proceedings may
be taken for the purpose aforesaid as the judge mav think
pr..per in his discretion, and any conveyance under his seal
shall be effectual to pass the estate or interest sold. And. when
not otherwise provided, the proceedings shall be, as nearly aa
possible, according to the practice and procedure in force in
the County Court; and when these are no guide, the practice
and procedure used in the Supreme Court shall be followed
1910, ch. 31, sec. 31.

88. leasehold property.-If the pr.perty sold in anv pro-
ceedings under this Act shall be a leasehold interest, the pur-
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Chaser of any such sale shall be deemed to be the assignee of
such lease. 1910, eh. 31, see. 32.

33. In certain cases owner or contractor to pay costs.—When
It shall appear to the judge in any proceedings to enforce a
lien or hens under this Act that such proceedings have arisen
from the failure of any owner or contractor, or both of them
to fulfil the terms of the contract or engagement for the work in
respect of which the liens are sought to be enforced, or to com-
ply with the provisions of this Act, the judge may order the
saul owner or contractor, or both of them, to pay all costs of
such proceetlings, in addition to the amount of the contract or
sub-contract, or wages due by him .or them to any contractor
sub-contractor, or laborer, and may order a final judgment
against such contractor or owner, or both of them, for such
costs. lOlO, ch. 31, sec. 33.

34. Judgment for amount of claim—Upon the hearing of
any clann for a lien, the court or judge may, so far as the
parties before him, or any of them, are debtor and creditor,
give judgment against the former in favor of the latter for any
indebtedness or liability arising out of the claim, in the same
manner as if such indebtedness or liability had been sued uponm the County Court in the ordinary way, without reference to
this Act.

And judgment may be given for the sum actually due, not-
withstanding such sum may exceed the ordinary jurisdiction of
the County Court. 1910, ch. 31, sec. 34.

See Sayward v. Dunsmuir, (1905) 11 B.C.R. 375.

36. No appeal where action for less than $260.—In any action
for a lien where the amount claimed to be owing is less than
two hundred and fifty dollars, the judgment shaU be final, bind-
ing, and without appeal ; but in any other action for a lien an
appeal shall lie from any judgment or ..rder of the judge in
like manner as in ordinary eases. 1910, eh. 31, sec. 35.
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for the whole ^«mlZ ,2l£,"'^rS^^^ "* "'""^

36. IM.tributio» .» money. reril„a „a„ i., _^„

empL bvThen
'"^" ^^'^ " '""'^'^ '^ ^^*°^> "^ »" '"borersemployed by the owner, contractor, and sub-contractor:

(3 The several amounts owing for services rendered work

Zs d
""" "' "' ""'^' ^^''^«^)' -^ ™«terial placed orfurnished an respect of the works or improvements:

(4) The amounts owing the sub-contractor and other nprsons employed by the owner and contractor:
"^

(5) The amount owing the contractor.
Each class of lien-holders shall rant r.„

several amounts, and the po"ions"f ^^ ''
'"'''" ^"' '^'''

Any balance of said moneys remaining after all the «hovo
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chattel in the alteration and improvement of its properties, or
increasing its value, so as thereby to become entitled to a lien

upon such chattel or thing for the amount or value of the
money, skill, or materials bestowed, shall, while such lien exists,

but not afterwards, in case the amount to which he is entitled
remains unpaid for three months after the same ought to have
been paid, have power to sell the chattel in respect of which
the lien exists, on giving two weeks' notice by advertisement in

a newspaper published in the city, town, or county in which
the work was done, or in case there is no newspaper published
in such city, town, or county, then in a newspaper published
nearest thereto, stating the name of the person indebted, the
amount of his indebtedness, a description of the chattel to be
sold, the time and place of sale; and after such sale such me-
chanic or other person shall apply the proceeds of such sale in

payment of the amount due to him, and the costs of advertising

and sale, and shall pay over the surplus (if any) to the person
entitled thereto, on application being made to him therefor, and
a notice in writing of the result of the sale shall be left at or

posted to the address of the owner at his last-known place of

abode or business. 1910, ch. 31, sec. 37.

See the chapter entitled "Mechanics' Liens on Personalty,"
ante.

38. Certain proceedings not to be deemed satisfaction or waiver
of lien.—The taking of any security, or the acceptance or dis-

counting of any promissory note, or cheque (which, on presenta-

tion, is dishonored) for the claim, or the taking of any pro-

ceedings for the recovery of the claim, or the recovery of any
personal judgment for the claim, shall not merge, waive, pay.
satisfy, prejudice, or destroy any lien created by this Act, un-

less the lien-holder agrees in writing that it shall have that
effect: Provided, however, that a person who has extended th.'

time for payment of any claim for which he has a lien under
this Act, to obtain the benefit of this section shall institute pro-

t
'
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ceedings to enforce such lien within the time limited by this
Act but no further proceedings shall be taken in the action
until the expiration of such extension of time: Provided fur-
ther that notwithstanding such extension of time, such person
may, where proceedings are instituted by any other person to
enforce a lien against the same property, prove and obtain pay-
ment of his claim in su, :. suit or action as if no such extension
had been given. 1910, ch. 31, sec. 38.

Ai i!" ^'^'lu"^* ^/ ^t^}°^
" P™'°i8«»-y note is not revived upon

n T^l • ^^'»««<^ ^- Tiermn, (1891) 2 B.C.R 82 21

,V."L?Yr •*
?^" ^^^ '''^^^ ""'^^^^ ^^'^ <^«"«^°° «°<i the decisionswo Manitoba cases are distinguished or questioned SwansMi

iltr^'J^lf; T' ^^^'-^ ' ''^''' (!»««) 1 Alta s
4», a W.L.R. 405, 411; Gorman v. Archibald, (1908) 1 Alta. L.R.

bv ZlT Pf«™i««>7 notes had been received and di.scounted

!LiK
^'^.-^°!«J«'- ^<"- the materials supplied, the lien was not

thereby waived. Coughlan v. National Constrwtion Co., (1909)

350
particularly the judgment of Irving, J., at

39. Judges of County Court to make rules of court—The
judges of the County Courts, or any two of them, may make
general rules and regulations, not incon^" , nt with this Act
for expediting and facilitating the busincL before such courts
under this Act, and for the advancement of the interests of
suitors therein. 1910, ch. 31, sec. 40.

Costs.

mon?; S*k' '""
u?
"""^ "' itamp.._No fees in stamps ormoney shall be payable to any judge or other officer in any ac-

tion brought to realize a lien under this Act, nor on any filing
order, record, or judgment, or other proceedings in such action'
excepting that every person, other than a wa^e-earner, shall, on
hiing his statement of claim where he is a plaintiff, or on filing
his claim where he is not a plaintiff, pay in stamps one dollar
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ou every one hundred dollars, or fraction of one hundred dol-
lars, of the amount of his claim up to one thousand doUars
1910, ch. 31, sec. 41.

41. Limit of costs to plaintiff.—The costs of the action under
this Act awarded by the judge or officer trying the action to the
plaintiffs and successful lien-holders, exclusive of the costs of
any appeal, shall not exceed in the aggregate an amount equal
to twenty-five per cent, of the amount of the judgment, besides
actual disbursements, and shall be in addition to the amount of
the judgment, and shall be apportioned and borne in such pro-
portion as the judge or other officer who tries the action may
direct. 1910, ch. 31, sec. 42.

42. limit of costs to be awarded against plaintilT.—Where
the costs are awarded against the plaintiff or other persons
claiming the lien, such costs shall not exceed an amount in
the aggregate equal to twenty-five per cent, of the claim of the
plaintiff and other claimants, besides actual disbursements, and
shall be apportioned and borne as the judge or said other
officer may direct. 1910, ch. 31, sec. 43.

43. Costs where least expensive course not taken.—In case the
least expensive course is not taken by a plaintiff under this Act
the costs allowed to the solicitor shall in no case exceed what
would have been incurred of the least expensive course had
been taken. 1910, eh. 31, sec. 44.

44. Costs of vacating lien.—Where the lien is discharged or
vacated under section 27 of this Act, or where in an action
judgment, is given in favor of or against a claim for a lien, in
addition to the costs of an action, the judge or other officer may
allow a reasonable sum for costs of drawing and registering the
lien, or for vacating the registration of the lien. 1910, ch. 31,
sec. 45.

45. Costs not otherwise provided for.—The costs of and inci-
dental to all applications and orders made under this Act and
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not Otherwise provided for shall be in the discretion of the judge
or officer to whom the application or by whom the order is made
1910, ch. 31, sec. 46.

SCHEDULE A.
To .

undir " ThAT^^ °°*'?f-
'^^\ '^' undersigned will claim a lienunder The Mechanics' Lien Act" for the price of [here nive ageneral descnptton of material]

, delivered on or about the

?!J1 A . u
' 3^,. ' ^^ delivered within ten days prior to this

date, and to be delivered hereafter, to be used in the works or
improvements on your premises, situate [description of the prem-
ises, which said material was ordered by

Amount due for material delivered to date, $
Dated this day of

, 19 .

1910, ch. 31, Sch. A.
1799

SCHEDULE B.

Pay-Roll.

. 1

a

From 3rd January, 1910, to 8th
January, 1910 (inoluaive)

1

"^

Date of
payment

10th Jan.,

1910
10th Jan.,

1910

~

Name
Number
ofdayi

employed

Rate ToUl
amount
earned

Amount
due for
material
delivered

ount
i

Received
payment

in
full

R.Roc

S. Doe

Six days $3.50 $21.00

$25 00

$21.00

$25.00

R. Roe

S. Do<-

I hereby certify that the above statement is correct to the
best of my knowledge and belief, and is made by me in compli-
ance and in accordance with section 15 of the "Mechanics' Lien
Act, on account of [my contract to or employment bv, as the
case may be], [here insert brief description of the work] for
[owner's name], up to the

Dated this day of
1910, ch. 31, Sch. B.

day of

(Signed.)

,19 .

19

Contractor.

in

m
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SCHEDULE C.

In the matter of the "Mechanics' Lien Act," and in the Matter
of a Lien claimed by '

and«iy:- '

""^
>
British Columbia, make oath

fh^"''
'^****.

• '

°^
.
claim a mechanics' lien againstthe property or interest hereinafter mentioned, whereofw owner.

2. That the particulars of the work done, services rendered
ou material furnished are as follows:—

renaerea,

i\J:/t^l ^A^ T''' ^TT' *"* "**"^"^ ^'«« fi^i^l'^d, discon-
tinued, placed, or furnished, on or about the day of

4. That the said was in the employment of

XSZ^°f ^^^ "^T^
"^ ''''''''^ '° '•«^«ft «f ^hich the lien i^claimed for days after the above-mentioned date

o That the sum of dollars is owing to in re-spect of the same, and was, or will be, due on the day

follows^!!!*
^''' *^'''"P*'«" °f the property to be charged is as

^^
Sworn at

. B.C., this day of ,19 , before

3910, ch. 31. Sch. C.

i

SCHEDULE D.

To the Registrar of the County Court of

of works or improvements on my premises situate
^

Dated this day of ig

V.nn, ch. 31, Sch. D.



THE MECHANICS'AND WAGE-EARNERS' LIENACT OF MANITOBA.
Chapter 110, Revised Statutes of Manitoba, 1902

Short Title.

1. Short title.-This Act may be cited as "The Mechanics'and ^Vage.Earners' Lien Act." 61 V. ch. 29, sec. 1, Zt
Interpretation.

requ'ire!^''"**""""'"
*'" ""''' ""'^" '""^ ''«»*-* «^'^-wise

(a) "Contractor." -The expression "contractor" means aperson contracting with or employed directly by the owner orIns agent for the doing of work or placing or furnishin. of.natenals for any of the purposes mentioned in this Act
(b) "Sub-contractor." - The expression "sub-eontractor"eans a person not contracting with or employed dir^th bythe OH^er or his agent for the purpose aforesaid, but co^racf

;ie:iiT^"
'''

'

^^""^^"^' - -'- -" 'y
«-^"

(e) "Owner."-The expression "owner" extends to and in-Kios any person firm, association, body corporate or "o it"
.

d.ng a municipal corporation, having ,u,v estate or i't eS
" the lands upon or in respect of which the work or servi e L.lone, or materials are placed or furnished, at whose re„uest andupon whose credit or on whose behalf or with whose privv oronsent or for whose direct benefit any such work or serv cePH-tormed or materials are placed or furnished, and all person

H
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Claiming under him or them whoBe rights are acquired after th«

bv fil7*^'""Tr"
^^P'-^^^ion "wages" means money earnedby a mechanic or laborer for work done, whether by the day or

PonSn?o1tat^"eSoLn'o'i^itTn^<^ ''^^ *^« --
the definition of owner ^ '^"""^ company" from

366. ^ ^on^rfo? v. Condon, ( 1896) 11 Man.

Origin and Nature of Liens

See Ont. Act, sec. 5

for the purpose of b«>in^ ,«I1 •
.i.

^.****''^ *" '"PPlied

which th? Sris claS T„ „ *^' Particular building on

'Ho« Radiator Co. v. (7a»«, 37 N.S R. 237
' *''" ^'""-
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sidewalk, paving, fountain, fi hnond ZL 7 ' '""''''°°'

roadbed or wav or tho
'"^''Ponn. dram, sewer, aquethiet,uuea or way, or the appurtenances to any of th^m f„.

due to the person entit ed to the lien anH fn fi,» • ,
^

(«e.p«^ « he«i. provided? b": ol?/-
'""" '""" °"'°'

*i™. p.«h.»„, ch.r^;o I'rtgl uX, r, •"•
"

registered or unregistered. 61 V. ehl^^ 4
'Mtruments,

This section omits the words "rnilu-av >"<*

^ or„„.„..l tr..,,, .,i.H^'.re™'Scd i^X O^tl^S

t^reity dolliu^Td ^w.^ '
""""°° °' """ '» «'""" !"'
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A contractor cannot enforce a lien for more than the amount
actua.'ly due according to the contract. Brydon v. LnteB, (1891)
9 Man. 463; McArthur v. Deuar, (1883) 3 Man. 72.

Municipal huildingN have in Manitoba been held to be xub-
ject to mechanic*' liens. MrArthur v. Dewar, (1883) 3 Man.
72; McLennan awl Winnipeg. (1882) 3 Man. 74.

ProceedinRs were taken to cnforce'a mechanics' lien by levy,
after winding-up order had been made. Held, that neither sec.

16 (now sec. 22) nor 17 (now 23) of the Winding-up Act
could be invoked against proceedings. Sections 62 (now sees.

76. 77, 78 and 79) and 66 (now 84) of that Act should be read
together. The lien was not created by the proceedings but prior
to that time; hence, sec. 66 (now 84) did not take it away. Re
Empire Brewing d- Malting Co.. (1891) 8 Man. 424. See Re
Oood and Sepisiqnit Lumber Co., (1911) 2 E.L.R. 252.

In Moore v. Brafllry, (1887)'5 Man. 49, Dubuc, J., held that
a public school building was not exempt from the operation of
the mechanics' lien law, but decisions elsewhere are opposed to

this view. See Ontario Act, sec. 6(h). An assignee of a me-
chanic is entitled to a lien and may make the affidavit necessary
for regi.st ration. KiUg v. McKcmic, 1 Man. L.R. 169. See
McAllister v. Des Rochers. 132 Mich. 381.

The plaintiff's claim consisted of charges for diflFerent .jobs,

all in his line of business, but ordered at different times, and as
to the first job, if considered separately, his lien was not filed

within the time required by the statute. It was held that, in

such circumstances, a mechanic should not he required, in order
to secure payment, to file a lien after completing each piece of
work, and that filing hi.s lien after he has completed all of his

work is sufficient. Carroll v. McVicar, 15 Man. L.R. 379.

A sub-contractor is entitled to a lien even though the con-
tractor under whom he claims has agreed with the owner that no
workiimn shall be entitled to a lien. Anhj v. Ilohj Trinity
Church, (1885) 2 Man. 248. An as-signee of the contract price
for the erection of the building is not entitled to the money as
against the lien of a sub-contractor, unless the owner has in

good faith Iwund himself to pay the assignee. Aniy v. Holy
Trinity Church. 2 Man. L.R. 248.

As to lien of sub-contractor, see also Wasdcll v. White, 4
W.L.R. 562: .l/< rrt»/ry v. I'oufll. 7 W.L.R. 443.
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In Rohock V. Pttcn, (1900) 1;} «.„ I'U vin ,

The claim of , lie„.h„l,|fr i. « prefrrential cl,i,„ „„d„ Th.

which the hen is claimed. Spragiie v Besan/ n««-.^ • fr
.^19; but a rnateriahnan « not'^^d ^ fhoT i.at ht LteSwere used ,n the building; delivery upon the Ground for th

U»U4) .17 N.S.R. 2.J/. But see Ontario cases and references tothis question in chapter entitled, "The Lieu of theXterial-

The court has no jurisdiction to enforce a lien out nf it-
territorial juri.sdiction. C.i.i.k v. //^n'r, ('sS^T 1 Ma'^

fpri/"""'"'"'''''
"^" '•«'8'«t<"'-ed against two lots owned bv dif

Por K,n.ng the same cannot be enforced!"nor cT^T^e f "« Z"t the hen as against one of the lots only, for the proper a.no in

t

fntrclough v. Smith, (1901) Hi Man. LR -^^"^ P'^^P^'' «'»o»"t.

r T^.
''"'^."'^ «» '^- « «•«« bought bv II. who 30 davs

;.';r';:'''"''''.«',f
'•'•''' » "- »>»'"« wi, i,„'. s,,, , t"
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I I

4 '

from hen. the contractor'H right to a lim will not be deta^aeeSrhmut v. Palm Garden Imp. Co., 162 Pa 211
""'"'^''*'-

Where payment under a hnihling eontractis conditioned onthe ..omple .on of the worl< to the Hati.faction of ti.e eSeer
ml rHet""th

'^

'"r^'\-'«»""'""«'
«ith all the proviiro. n'oTtheeontraet. he e..ntraetor cannot reeover the contract price without .WHert.nK and proving sfriet eo.nplianee with aU Sitionaprecedent. J/.m«m v. I'Mir I'arks Board, (1912) 2 D /T

J
02. foUowin^ ttn,don v. L„Us, 9 Man. L.R 463. See aiS,

^t'l "
^T'': -^ ''^""- ^'^- 1-*1- There i. no pZnmp.

n^ »'««»'"•'''«•"« >« Hcting a8 Ida ,vife'. agent. 0,7/,V " vGibson, (1907) 7 W.L.R. 24.J.
"«Hf« v.

Ah to ,jon.lial.ilit.v of co.npany for contract made by pro-moter, see Ihsrorhvrx v. Crutnp, (1911) 17 W L R 47The lien comes into existence «h soon as the' work' begins or

(19(tV? wlTS." °^ """' "''"""'" "*"' ''*'^^'' "• '^''•'"'*''''-

durinl'^I'w ''^II"
"'"

p'Y
'^ '•'"•^'''»"«d before commencing orduring the progress of the work, an action thereon cannot h.'

X^S^Mrff5^ ''' ^""""- '-'^ ^ ^^^^'

VN for $4,860. <o. The plamt.ffs supplied lumber to II. for thebudding, and after they had delivered $1,075.68 worth of mater-

aw w a'nd m;;r
""' '"' ""^ "^^^ ^"'^ ""^^^^^ ^^ '^ «;

u.r hi T .

•*" arrangement with him, the terms of ^hich

t .a? W hIT :
"'!:'"'", *'••""• '* "«« •'^'d' »P«" the evidencethat W did not undertake to pay the plaintiiTs for the deliveriesthen already made, but entered into 1 new agreement with the

trlT\:Y''l \ ''^'^ ^ ^"'^^' - his^nTcJn
,
andpa.v for, the lumber he yet required

The plaintiffs having contended, as part of their case thatII. was released by themselves and W. frim all liability to them!
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w.y of enforcing thenedmLi'liT Jr"'""""""'. '""' ^''^

«. Property upon which lien AM .tt.ch.-TlH. lien ,h„ii
Httaeh upon the e«tHte or interest of .he ovvn.-r ,. .i.-H....,, ,v tZAct in the erection, building, land, wharf, pier, bulkhea.l. h'ri.|«.
.•ei,t ...work vault. ,„i„... well, exc-avation. aid-walk. pavinV
ountau.. fishpond, .irain. ..vr. „„„..d„..t. roadl,...| „r wav. and
the appurtenance* thereto, upon or in n,p,..t of which th."- work
or service « perforn.ed or the materials arc phunnl or furnished
t" be used, and the lands occupied thereby or enjoyed then-with.

(a) Where erttte charged i. lewehold.-In cases where the
estate or interest charged by the lien is leasehold, the fee sinmle
"'«y also, with the consent of the owner thereof, be subject to
8aH hen, provided such consent is testified by the signature ofsuch owner upon the claim of the lien at the time of the register-mg thereof, and duly verified.

(b) Mortgaged land.-In case the land upon in respect ofwhich the work is done, or materials or machinery are placed, be
ncun.bered by a mortgage or other charge existing or created be-
fore the commencement of the work or of the placing of the ma-
.nals or machinery upon the land, such mortgage or other

<
l;«rge shall have priority over a lien under this Act to the extent

ot the actual value of such land at the time the improvements
"••re commenced. 61 V. ch. 29. sec. r>.
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Compare Ontario Act, sec. 8 (1), and see cases thereunder

Jtion 20. S! "•
•

""^ '''*^™'"* «' ^''^ -"« »°d«''

th V-
'** P?!"''''*" "'«* ''ouRh tlie contract is never carried ont

|a«or and mortgagee. Hoffstro,n v. Lnl.yTim' M E;
e. Application of insurance when lien attaches-Where anvof the property upon which a lien is given by this Act is wholh-or partly d.^troyed by fire, any money received by reason of an

v

".«»rance thereon by an owner or prior mortgagee or ch r^e
«hall take the place of the property so destroyed, and shall. Zl
«« .Htymg any prior mortgage or charge in the manner and to the
.'Xtent set out in sub-section (b) of the last preceding section besu .eet to the claims of all persons for liens to the same exten;

u moneys were realize.! by a sale of such property in an action to enforce a lien. 61 V. eh. 29, sec. 6.

See Ont. Act, sec. 9, to the .same eflfect.

shall i^l'T"""* "' ""-^^"'^ " ''^'•^'" P^-'*^«d- t»»e lienhall not attach so as to make the owner liable for a greater sumthanjhe sum payable by the owner to the contractor 61 V d"

See Ont. Act, sec. 10, to the same eflFeet

,.n,ll v"""*'"!"*'""
"^i"""* •••' ""'^^^^ «•• assignment of his rightsunder his contract with the owner, defeat the registered iennf

longer applicable, m view of present section 4 (2).

8. limit of lien ^hen claimed by some other contractor.-Save

than the contractor, the amount which may be claimed in respect
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thereof shall l,e limited to the amount ouinjf to the contractor or

ch 29 sec. 8
"'"" P'"''^" '' ''''"''''''' «1 V.

SeeOnt Act, see. n, to the same effect,

der section 12, poj.
^ ^•^- '"'' ''P""'^''^ f»"y »"-

9. Percentage to be deducted and retained by owner.-I„ aUeases the person primarily liable upon any contract under or bv

«hall. as the work ,s done or the materials a furnished underar.v contract deduct from any payments to ... made v 1^ nr pec of such contract, and retain for a period of thiVtv "a

"

after tl^ completion or abandonment of the contract, twenty percent, o the value of the work, service and materials a tua'

"

done, placed or furnished, as defined by the fourth section of thi^Ac
,
and such value shall he calculated on the basis of the priceto l,e paid for the whole contract.

.J/1 u'^'^'fu^
'^''' '"''" ""-^ ''°"*™*'* ^•-^"•^^ds fifteen thou-

•sand dollars, the amount to be retained shall be fifteen per cent
instead of twenty per cent.

(b) The liens created by this Act shall be a charge upon theamounts directed to be retained by this section, in favor of sub!
contractors whose liens are derived under persons to whom suchmoneys so required to be retained are respectively payable.

(c) All payments, up to eighty per cent, (or eightv-five per
cent, where the contract price exceeds fifteen thousand dollars)
of such value made in good faith by an owner to a contractor

to
1^""'?*°'' '" " «ub-contractor. or by one sub-co„tracto;

to another sub-contractor, before notice in writing of such liengiven by the person claiming the lien to the owner, contractor or
the sub-contractor, as the case may be. .shall operate as a dis-
'•l'a«-ge pro tanto of the lien created by this Act.
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(d) Payment of the percentage required to be retained under
this section may be validly made so as to discharge all liens orcharges under this Act in respect thereof after the expiration ofthe said period of thirty days mentioned herein, unless in themeantime proceedings have commenced under this Act to enforceany lien or charge against such percentage as provided by sec-
tions twenty-one and twenty-two of this Act. 61 V. ch. 29 sec 9

See Ont. Act, sec. 12, to the same effect.

contTl^tS^te'dslisZti""" "' ff*^''"' ^''^^ ''^

.eep bacf fifte^pt TnZ t^i:ZS'^l''Sl7t7irl:earned by the contractor and retain such Ve^cenSge; unTil

olth T "i;";'^ r™P^^^^°" «^ abandoninent of t^e'^ontrac

fi?e len^'lt ;/
-b-contracto^ who may become entiUed to

TfV! \ ^'^'''^ '"*''' percentages at his peril, and cannot

d^Z'lt"' 7 '° ^'*'"" ^^ " P^"°° ^ho has suppM materialsdeduct therefrom any payments he may have made uX see

meretor. as see. 10 at the end says in effect that payments made

5:;^^srb;^r=r^^.E:i£^

hoidiXd'^strot^^^^^^^^^ s%re z'''\
'-''.

3 C L T. 606^ '

'""^'^'' '^'' '^"«°- ^^"'^ ^- ^owes, (1883)

this'::«e^%'oi'r35 ic R^o-f n'
''j-^^- '*' ^° «pp-' -

section 8 nfth7v„ « J' . '

'^^'^'"' '^•' ^'<^' '" referring to

uie Jianitoba Act: The only ground upon which the nlainfiff«

wouidT:t!:t""r""«%"? "^ '^«'"^*'''« ^«f-d- tzcwould be that section 8 of the Act applies, but we think that th«tsection does not by its terms apply t^ a case where Lrfwas noprice specified or capable of being ascertained, for the erlcti;"of the building, but the contract price of the building was blend
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^l^se;:;:;'?''""
'-^ ""''' "«"«" ^-- -^-^^ ^^ could

W.L.R 29. ' '^" ''• ^'^«*«»- (1905) 2

10. Payment made in good faith without notice of Uen.-In
ease an owner or contractor chooses io make payments to anypersons referred to in the fourth section of this Act for or onaccount of any debts jusUy due to them for work or service done

t oned, and shall withm three days afterwards give, by letter or
otherwise, to the contractor or his agent, or to the sub-contractor
or h,s agent, as the case may be, written notice of snch payments
such payments shall as between the owner and contractor, or asbetween the contractor a«d the sub-contractor, as the case may
be, be deemed to be payments to the contractor or sub-contractor
Hs the case may be, on his contract generally, but not so as to
affect the percentage to be retained by the owner, as provided
hy the last preceding section. 61 V. ch. 29, sec. 10.

See Ont. Act, sec. 13, to the same effect

seetfo^sl'Ll,^'"'
" ''"'•''"''"' '' '''^- «• ^^' -ted under

11. Priority of lien.-The lien created by this Act shall have
priority over all judgments, executions, assignments, attach-
ments, garnishments and receiving orders recovered, issued or
...ade after such lien arises, and over all payments or advances
.Made on account of any conveyance or mortgage after notice in
^vritmg of such Hen to the person making such payments or after
legistration of such Uen as hereinafter provided.

(a) Agreement for purchase, part of purchase money unpaid.-In ca.se of an agreement for the purchase of land, and the pur-
^•l.a«e money or part thereof being unpaid and no conveyance
made to the purchaser, the purchaser shall, for the purposes of

15—MECH. LUM.
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this Act and within the meaning thereof, be deemed a mortgagor
and the seller a mortgagee.

(b) Priority among lien-holden.—Excepting where it is other-
wise declared by this Act, no person entitled to a lien on any pro-
perty or to a charge on any moneys under this Act shall be en-
titled to any priority or preference over another person of the
same class entitled to a lien or charge on such property or moneys
under this Act, and each class of lien-holders, except where it is
otherwise declared by this Act, shall rank pari passu for their
several amounts, and the proceeds of any sale siiall, subject, as
aforesaid, be distributed among the lien-holders pro rata, ac-
cording to their several classes and rights.^ 61 V. ch. 29, sec. 11.

See Ont. Act, sec. 14, to the same eflfect. See also Hoffstrom
V Stanley, (1902) 14 Man. 227, 22 €.L.T. 357; Rat Portage
Lumber Co. v. Hemtt, (1912) 22 W.L.B. 249, 6 D.L.R. 871.

12. Priority of lien for wages.—Every mechanic or laborer
whose lien is lor work done for wages shall, to the extent of
thirty days' wages, have priority over all other liens derived
through the same contractor or sub-contractor to the extent of
and on the twenty per cent, or fifteen per cent., as the case may
be. of the contract price directed by the ninth section of this Act
to be retained, to which the contractor or sub-contractor through
whom such lien is derived is entitled, and all such mechanics and
laborers shall rank pari passu on said twenty per cent, or fif-

teen per cent., as the case may be.

(a) Enforcing Uen in inch casei.—Every wage-earner shall
be entitled to enforce a lien in respect of the contract not com-
pletely fulfilled.

(b) Calculating percentage wh«n contract not fulfilled.—In
case of the contract not having been completely fulfilled when tlie

lien is claimed by h M«e-earners, the percentage aforesaid shall
be calculated on the work done or materials furnished by the
contractor or sub-contractor by whom such wage-earners are em-
ployed.
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(c) Percentage not to be otherwi- .ppUed.-Where the con-tractor or sub-contraoto. ^akes default in eo.p.etin, " Itfa Uhe percentage aforesaid shall not, as against a wage-earnerclaiming a hen under this Act, be applied to the eo.nplt

"
the con ract or for any other purpose by the owner or contractornor to he payment of damages for the non-e«„.p,etion oTthecontr-c by the contractor or sub-contractor, nor h. payn. . t
satisfaction of any claim of nnv b-i«^ • x .,

^"'«"i or

.ub-contractor. ' ^ "^"'"'* '''' '''''''''''' '^^

(d) ^«vice. to defeat priority of wage-eame«.-Everv deviceby an owner, contractor or sub-contractor adopted to defea thepriority given to wage-earners for their wages by this A shlllas respects such wage-earners, be null and void 6 V h S'sec. 12, sub-sees. 1-5.
' ^'

See Ont. Act, sec. 15, and sec. 2 (7)
Defendant agreed to purchase land from n * \r„r

be paid 15th August, 1901. In default D & Artr',!""'!*"

paid. Work went on »ffl^ f^;i, k
^ °^ Purchase money was

& AfoP TT M ?u . .

^^^^ '^"^»* «'th concurrence of D
mo^gagee d' I ^rT^""^* "^ ''''''''' - mortgagor and
PPl ;ST!; * ^^- ^^'"'"'^ ^''^^^^^ extension could not caneel without giving more time, hence agreement was stm Zl'sisting when plaintiff did the work. PlaSff was ent tJthe hen, subject to charge of D & Me(' fnT,. f ^ *°

"lonev and interest U^ff., ^ o. ? ""^ ""P*"*^ purchase

22 C L.T 337
"<'ff'f>'>^ v. Sianhy. (1902) 14 Man. 227;

itgropinent under which the work w«<i in Za "^'""'P^»- The

•lie buildmg were .„.ched. forming a par, of U,r.gS„,
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hnfn? /v.
'

,

''"' ^^^ ""f ^"^ '^"vered in, $1,500 "on or

shouS h''„"'"P'?r °^ ^''^ '""'^"•^'" «»<^ the balance L
J«?«H K T"^'^ ^*^'"" *•>« P*"-"*^- The $1,500 was to J^

oX for fh
"""^ °»;''%Pr""' ^'" contractor' to receive an

h^^iL 7 ^u
P"^''^'^' "^ **•" '•''^- Tne plaintiff supplied thelumber for the erection of the house and also for the erection of

Jri ^T '^' '''"'' '"*• '^^' '»'»''«'• ^«« supplied upon theorder of the contractors and pursuant to an arrangoment madebetween them and the plaintiffs. The house was n"ve ?uUy

HuTerf Th'"*
"'«° ^•'"•^'""^' ^"•^''^^ -«« occupied bySHubert. The specifications were departed from in certaj-n nar

quality of the work and material was not in accordance withhe contract Although it was alleged that a stone fJ^ndaSJ

n. «« H rV" "" "'''''''• '^' «-'dence showed that the building as t st(K)d was. owing to .lofects, not worth more than $2 000A mortgage for $1,000 was placed on the property and he Z-ceods appKed on the contract. The plaintiffs reedved a porS^nof these proceeds and tho balance remaining unpaid was $321.66.

barn Th '""'^f.^^PP''*^ ^ent into the construction of thebarn. The plaintiffs' hen did not include the barn, but onlyreferred to material used in the erection of the hous^ Theyalue of the lumber used for the barn was $100, leaving $221 66as the amount proved by the plaintiffs under the lien. Severalother hens were filed by other parties.
^^_^Perdue, J., having stated the above facts in his judgment.

"Itjs urged on behalf of tho owner that as the house ha.snever been completed there is nothing duo to the con?raet««and that sub-contractors are, under section --of he MechanS'axid Wage-Earne..' Lien Act, limited to th. amountowing tothe contractors. Section 12 of tho Act intn. aces speS provisions for the protection of wage-oarners and provides for tT;enforcement of the lien in thoir favor in respect to a oontrlttnot completely fulfilled. It also provides that' n slch cas^ Ewage-earners may enforce their liens against the percentZ required to be retained by the proprietor, and this percenterwl'in the case of a contract not completely fulfilled, o be calculatedon the work done or ...aterials furnished by the contractor The
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insertion in the Act of the provisions contain..,! in section 12shows that the protection extended to the lien-hol.ler of gTvingh.m a right to enforce his lien derived through a contractorwhere the contractor has not fulfilled the contract, is limited toclaims for wages. Where, however, the money is ^avahlTmd r
a contract hy msta ments as the work progresse!,. the ge." rd
lien-holders may enforce their liens to the extent of the instal-ments earned in so far as the same remain unpaid in the handsof the proprietor. Brydon v. Luhs, (1891) 9 Man 468

It was urged on behalf of the plaintiffs that the owner hadaccepted the work by occupying the hous.' and by mortgaging
he .same It is clear that the mortgage was in pursuance of aerm m the contract in order to raise money to pay the contrac-

tors, and that this was done during the progress of the construc-
tion. The giving of the mortgage could not, therefore, be taken
as an acceptance of the whole work. There is a wide difference
between the receiving and retaining of a chattel and the occupa-
tion of a building erected upon the land of the occupant, in re-
spect of the inference of acceptance from the act of the party
rius has been clearly pointed out in I'attison v. LuckUy, L R 10
Kx. 330; .S„mp<rr V. Hedge, (1898) 1 Q.B. 673. and other cases,
ihe building, although incomplete and unsatisfactory, is upon
the owner s land and is perhaps partly paid for. The owner
may, although protesting against its incompleto or unsatisfac-
tory state be compelled to use and occupy it, unless he aban-
dons his land until the dispute is settled. Occupation under
these conditions should not be construed as an acceptance The
<'ontract in the case provided that $30 should be paid on execu-
tion of the instrument, and this payment has been made A
second payment of .$470 was to be made when the roof was'cov-
ennl in. This payment became due and the contractors received
on account of it the equivalent of .$200, leaving the sum of $-'70
still due and available for lien-holders. The proceeds of the
mortgage were not applicable on this, but on the $1,500, under
the terms of the contract. The further sum of $1,500 was pay-
able 'on or before the completion of the building.' As the owner
had the option of paying this sum either before the completion
of the building or upon its completion, it is manifest that .she is
not legally compellable to pay the amount until the longer period
had elapsed, and that payment cannot be. enforced until the
building has been completed."
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ii

18. Attempting to remove material affected by lieii.-During

hereby shall be removed to the prejudice of the lien, and any

Court of King . Bench, or to a judge or local judge thereofhaving power to try an action to realize a lien under fhis Act.
(a) Coiti.-The court, judge or local judge to whom any 8uch

apphcation « made, may make such order a. to the coata of and
incidental to the application and order as he deems just.

exeoutir'^h""""''
'" ""*^ '"'•^ "•* *« "^ "•"j'ot *«

an? „T r """^ '"'*'"'" '' "''*"*"y »"-°"8»'t upon anyland to be used m connection with such land for any of thepurposes enumerated in the fourth section of this Act. the same
«hall be subject to a lien in favor of the person supplying thesame until put in the building, erection or work. 61 V ch 29
sec. 13. •

^'^'

Registration of Lien.

*J*',°"f
"' «?i«tr»tion.-A claim for lien may be registered

;n the land titles office in which instruments or dealings aS^ Lihe lands affected or pi^posed to be affected thereby'^afTo b!registered. If such lands have been brought, or if applicatioihas been made to bring them, under the operation ofL ReaProperty Act. and if the lands have not been so brought noapplication made therefor, then such statement shall b! regis-
tered in the registry office or land titles office for the registratL
district or Jand titles district in which such lands areZaTe ifthe lands be partly under the operation of the said Act and

t V
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partly not, each portion shall be affected only by regUtration in
the proper office. 61 V. ch. 29, sec. 14.

See Ont. Act, see. 17, to the same effect.

18. BeKittrttion of claim for lien.—A claim for lien shall
state :

—

(a) The name and residence of the person claiming the lien
and of the owner of the property to be charged (or of the person
whom the person claiming the lien, or his agent, believes to he
the owner of the property to be charged) and of the person for
whom and upon whose credit the work (or service) is done, or
materiala are furnished or placed, and the time or period within
which the same was, or was to be, done or furnished or placed.

(b) A short description of the work (or service) done, or the
materials furnished or placed, or to be furnished or placed.

(c) The sum claimed as due or to become due.

(d) A description of the land to be charged, sufficient for
the purpose of registration.

(e) The date of expiry of the period of credit (if any) agreed
by the lien-holder for payment for his work (or service) or ma-
terials, where credit has been given.

(f) Form of claim.-^he claim may be in one of the forms
given in Schedule A to this Act, and shall be verified by the affi-

davit of the person claiming the lien or of his agent or assignee
having a personal knowledge of the matters required to be veri-
fled, and the affidavit of the agent or assignee shall state that he
has such knowledge. 61 V. ch. 29, sec. 15.

See Ont. Act, sec. 17 (a), to the same effect, except that clause
i-i) of that Act, providing for the registration of liens against
railway companies is omitted here.

The claim need not give details of the work and materials.
See Form No. 1 in the Schedule, and Inoin v. Beynon, (1886) 4
Man. 10.

"Objection is taken to the description of the residence of the
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the town of JIim.e< oL i. „?1 «''.^
de«cr.be« himwif a.s of

wh„,„'the wo:^JL'lT?;^,«i»-;^-f -;- 1^ p^"«" ^-
states that the plaintiff olniJJ!

''"^^"**°* f «•«"» registered

B.yno„. I«.rrist,^ at iw I hint ;i" "'^'"i'^^
'"*"*« »' «. W.

Interpretation ASthat L .f^f'

"'^ '° ''*- ^'^ ^''^ ^'"^'toba

16. Wh.t may be inclnded in claim.-A claim for lien raav

ZlTZr^
against any number of properties, and an/nZb^r ot persons cla™.ng liens upon the same property may unitetherem, but where more than one lien is included in onTck „each l.n shall be verified by affidavits as provided in thetpreceding section. 61 V. ch. 29, sec. 16.

6 of the OnS Act '
"''"^ "'*' '''' "^ ""^«' '^^^on

. 17. Claun, not to be invalidated for informaUty.-A substan-

TLTTT '^f
"'*' ''' *"° '''' P--'^-^ sJction, shaU berequired, and no lien shall be invalidated by reason of failure ocomply wuh any of the requisites of the two last p..ced'ng Lt^ons unless in the opinion of the court, judge or local jud"who has power to try an action under this Act, the ownercon

tractor or sub-contractor, mortgagee or other person, aa the case

which he is thereby prejudiced;
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, !!.^
!"!!"."""* ^ "firt««I.-N„,hi„^ in thin action con-

ained ri,«ll be con«trued h. dispensing with reRistration of the
lien required by thia Act. 61 V. ch. 29, we. 17.

See Ont. Act, sec. 19, to the same effect
In Robock V. /'rten, (19(X)) l:{ Man. 124. the facts in whinh«re stated under sec. 20. po.,. it was held that altEX.^t'claim was from 1st August t.. 27th OetolK-r. he r'^ht claim" for

A substantial compliance with the terms of the statute as tohe prescribe<l form of lien is sufficient to enable the lien to attach. Fhck V. Jeffrey, 10 Man. L.R. 514. See Scratch v in

criiTse'
''"" '''' '""= ''"'"''' ^- '^-'X a9[o;';4

18. Lien to be registered m an incnmbrtnce.—The registrar
upon payment of his fee, shall register the clai.n. so that the name
may appear as an incumbrance against the land therein de-
scribed

;

(a) Pee for repttration.-The lee for registration of a claim
of hen for wages shall be twenty-five cents. 61 V. ch. 29, sec. 18.

See Ont. Act, sec. 20, to the same effect.

19. FenoB registering a purchaser pro tanto.—Where a claim
for hen is so registered, the person entitled to said lien shall be
deemed a purchaser pro tanto. and within the provisions of "The
Registry Act"; but, except as herein otherwise provided, "The
Registry Act" shall not apply to any lien arising under this Act
61 V. ch. 29, sec. 19.

See Ont. Act, sec. 21, to the same effect.

20. Claims for liens, when to be registered.-A claim for lien
by a contractor or sub-contractor may, in cases not otherwise pro-
vided for, be registered before or during the performance of the
contract or within thirty days after the completion thereof;

!-l
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(«^ A clHiin for lipti for mnteriHls may h* wgiHteretl before
or (liiriiiK the funjinhinR or placitiff thereof, or within thirty
dayi after the furnishiuR or placing of the last material no fur-
niflhed or plaecd

;

(b) A Claim for lien for strvicea may be regiatered at any
time during the performance of the wrvice or within thirty day*
after the pompletion of the acrvice;

(c) A claim for lien for wages may be registered at any time
during the performance of the work for which auch wages are
clHimwl, or within thirty days after the last day's wx)rk for
which the lien is claimed. 61 V. ch. 29, sec. 20.

See Ont. Act, sec. 22, to the same effect.

"Completion" means "substantial completion." See Kellv

nJ>; iT' ^l^?^'/.^'""- !«"' VcLcHnan v. Winnipeg,
(18«2) .{ .Man. 4«4; Irwm v. Bnjnon, (1866) 4 Man. 10 See
also notes under sec. 22, Ont. Act.

The plaintiff quit work on an elevator, i' being understood
that he should return and finish his contract when thi- elevator
was far enough a.lvanced to allow him to test the machinery
which he had placed in it. When the plaintiff's men returned
to finish tlic contract they were stopped by the company. Then
the plaintiff registered a mechanics' lien within thirty days from
the attempt to finish iiis contract, but moio than 'thirty days
after his last work had been done on the elevator. It was held
upon the evidence, that the lien was registered in time and could
he enforced. It was held, upon appeal, that the time limited
for the registration of claims for liens by sec. 20 does not com-
mence to run until there has been sucfi performance of the eon-
tract as would entitle the contractor to maintain an action for
the whole amount due thereunder. Dai/ v. Crown Grain Co
(1907) 39 Can. S.C.R. 258. See Whims'tcr v. Crow's Xest Pasl
Coal Co., (1910) 13 W.L.R. 621.

In Chatlwick V. Hunter, (1884) 1 Man. 39, it was decided
that where materials are supplied as required from time to time
during the progress of the work, not under a contract covering
the whole supply, each sale is a separate transaction and re-
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quire, w-parate n.ffwtration. Hut s,^ Kobo^k v. I'elrn (im>t
13 Man. IL'4, in which this ca«. i, diitinguiKhed «n7wor«^v

*«pr«. held not applicable. l„ Hobock v. /V^irs. ..,,r« the
fact- wore « follow.: I„ ISOO defendant Ih„.kI„ a „ ,7 plij
P»rl of purchaj. ,„„ney. There waa no convJyan...!: ' 'ZZ'.
a contract with plaintiff to b.iild a l.ot.l ami «t«hle Wc.began m July and finished on .Ith of September. The lien .

r..Ki8ter..,l on ibe 22nd of aeptemJM.r. and a certifi..nte . /
.ippWf«* on the 2nd of Xovem)H.r. There w«. no d..fene.. \

pomtment and trial duly fixed. "S." consented to surml^
materials on credit and ,lid so from time to (ime «s tb. . ILo
ordered, between 16th of June and 27th of October ). •-.nd
«nt occupied the hotel from July and the work went on ,.„t,I
after the 27th of October. "S.- re^i-Htered lien on the UT.th
of November and certificate of lU p.nikm on the 2nth of Jan
uary. 1900. Defendant obtained loan of :WX) on the r.fb of
August, 1899. and took mortgage for H35. A deed to def.nd-
ant wa. executed on the 18th of October when n-m«ining iltl:?5
was advanced by "B." "B.'s" mortgage was registered on the
7th of November, 1899. Defemlant mortgaged to loan company
on the 3rd of October for i>900. Registration of mortgage 20th
of October, 1899. There was due on that mortgage nnlv r'->75
for solicitor's fees. Defendant mortgaged to S. & D. to secure'
claims, dated 17th Xoveml)er, incumbrance registered 18th .\o
yember, 1899. Defendant conveyed to "W." on 30th January
1900. registered 1st February. 1900. All these parties were
brought in by notice of trial and appeared by counsel

Held under sees. 20 (2), 21. 28, 31. 32, 27 (1) and (2). that
S. s claim could be realized in ibis action, although be was

not a party to it. and there was no binding contract to deliver
the materials, the several orders being so linktHl together as to
constitute one cause of actio. . The time ran from the supply
of the last materials.

Also, that incumbrancers other than lien-hoidors might be
dealt with in this action. Bank of Moninal v. Ilaffncr n884^
10 A.R. 592, and McVean v. Tiffin. (1885) 13 A.R. /m-^iified by
section 23 of Ontario Act. If the work is done in good faith
and m order to complete the building, and not colorablv to
revive the lien, the time begins to run from the completion of
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such work and from delivery of the last materials supplied in

perr'orming it. Stcinman v. Koscuk, (1906) 4 W.L.R. 514.

Determination of Lien.

21. Liens to ceaie if action not commenced within time fixed

by Act.—ilvery lien which is not duly registered under the pro-

visions of this Act shall absolutely cease to exist on the expira-

tion of the time hereinbefore limited for the registration thereof,

unles.s in the meantime an action is commenced to realize the

claim, or in which the claim may be realized under provisions

of this Act. and a certificate of lis pendens in respect thereof be

registered in the proper registry office, or land titles office. 61

V. ch. 29, sec. 21. i

See Ont. Act, sec. 23, to the same effect.

See Davidson v. Campbell, (1888) 5 Man. 250, referred to

under section 23 of Ontario Act.

Under a former Act the lien had no existence until registered

(Kievrll v. Murray, (1884) 2 Man. 209), but this section makes
registration before action unnecessary if the certificate is duly
registered within the time limited.

22. When lien to ceaae if registered and not proceeded upon.

—

Every lien which has been duly registered under the provi-

sions of this Act shall absolutely cease to exist after the expira-

tion of ninety days after the work or service has been completed

or materials have been furnished or placed, or the expiry of the

period of credit, where such period is mentioned in the claim of

lien registered, unless in the meantime an action be commenced
to realize the claim under the provisions of this Act or an action

is commenced in which the claim may be realized under the pro-

visions of thus Act, and a certificate of lis pendens in respect

thereof according to Form No. 6 in the schedule hereto be regis-

tered in the proper registry office, or land titles office. 61 V.

ch. 29, see. 22.
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A certificate that some title or interest in the land is called
in question, without any reference to a mechanics' lien, is not a

See Ont. Act, sec. 24 (1), to the same effect,

added •-
^^ "^ ^^^ ^"^^ °^ ^^*^^' ^^"^ f°"««^'°S section has been

22a. Such certificate of lis pendens, provided for in sees. 21and 22, hereof, may be issued from the court in which the action
IS brought.

Tban.smission op Lien.

23. Death of lien-hoMer—In the event of the death of a
hen-holder his right of lien shall pas.s to his personal representa-
tives; and the right of a lien-holder may be assigned by any in-
strument in writing. 61 V. ch. 29, sec. 2.'}.

See Ont. Act, sec. 26, to the same eflfect.

Discharge op Lien.

24. Discharge of lien—A lien may be discharged by a re-
ceipt signed by the claimant or his agent duly authorized in
writing, acknowledging payment, and verified by affidavit and
registered; the fees shall be the same as for registering a claim
of hen

;

(a) Security or payment into court and vacating lien thereon
-Upon application the court, judge or local judge, having power
to try an action to realize a lien, may receive security or payment
into court in lieu of the amount of the claim, and may thereupon
vacate the registration of the lien

;

(b) Vacating registration on other gronnds.—The court or
such judge or local judge may vacaf the .said registration upon
any other ground

;

(c) Certain acts not to prejudice right to enforce lien—
'I he taking of any security for. or the acceptance of any promis-
sory note for, or the taking of any other acknowledgement of
the claim, or the giving of time for the payment of the claim'
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or he tak«,g of any proceedings for the recovery of the claimor the recovery of any personal judgment for the claim, shallnot mer^e. waive, pay, satisfy, prejudie., or destroy any lien

itThln ^ !: ^t
""''" *'" "•^"^'"•'^'' '^-^ - -"ting that

it shall have that effect

;

Provided, however, that a person who has extended the timefor payment of any claim for which he has a lien under this Aco obtam the benefit of this sub-section shall commence an action
to enforce such hen within the time limited by this Act, and
register « cert,fieatc as required by this Act, but no furthe pro-
ceedings shall be taken in the action until the expiration of suchextension of time

;

Provided, further, that, notwithstanding such extension of
t me, such person may, where an action is commenced by any
other person to enforce a lien against the same property, proveand obtain payment of his claim in such action, as if no suchextension had been given. 61 V. ch. 29, sec. 24.

This section was amended by ch. 28 of the Acts of 1008 w

tlZ t"""r' r'r* *"^ "^"-''°'^«'- if he discounte or rans"

cr;ror':L/iVrn.Tt'i'^2
'-

'
'-'

^f'^"«^
^«-"^

loos't^tXht r^^z:^-''' ''
''

'' ^' ''^ ^«*« «^

Earne^'^Ltn Act tiZ .^ ^Vof^^''^'^''^ «"^ ^«^^-

Manitoba 1902 ,«\k^ ? °^ **'*' ^^^'^^ Statutes of

''P^v'dek further frf^K
""^'"^'^ ^'' «^^'"» t*^« following:rroyided further that the discounting or negotiation of nnvpromLssory note, or other security, taken or acSpteTas Ifore
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•uch promiasory note, or other security, shall retain his lien for
the benefit of the holder of said promissory note or other se-
curity."

Discovery.

25. Lien-holden to be entitled to infomation from owners as
to terms of contract—Any lien-holder or person entitled to a
lien may at any time demand of the owner or his agent the terms
of the contract or agreement with the contractor for and in
respect of which the work, service or materials is or are per-
formed or furnished or placed, and if such owner or his said
agent shall not, at the time of such demand or within a reason-
able time thereafter, inform the person making such demand of
the terms of such contract or agreement and the amount due
and unpaid upon such contract or agreement, or shall intention-
ally or knowingly falsely state the terms of said contract or
agreement or the amount due or unpaid thereon, and if the per-
son claiming the lien shall sustain loss by reason of such refusal
or neglect or false statement, said owner shall be liable to him
in an action therefor to the amount of such loss. 61 V. ch. 29,
sec. 25.

See Ont. Act, sec. 30, to the same effect.

26. Order for inspection of contract by lien-holder.—The court,
.iudge or local judge, having power to try an action to realize a
lien, may, on a summary application at any time before or after
any action is commenced for the enforcement of such lien, make
an order for the owner or his agent to produce and allow any
lieu-holder to inspect any such contract, and may make such an
order as to the costs of such application and order as may be
just. 61 V. ch. 29, sec. 26.

See Ont. Act, sec. 30, to the same effect.

This section was amended by eh. 28 of the Acts of 1908 bv
adding after the words "local judge" the words "or judge of
the County Court."
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Enforcement op Lien

notice of trial shall fnr «ii
''«f-h*>lder8 served with the

parties to th^Ve^l^/Vv.r^rLc'^r"' ^ ^^ ^'^^-
addlLVatf tfeltd's^^V^^^B^h^^^^^^^^^ "^/i^r^ »'^

amount claimed by the lien «pp^H« J^. "'"f*^*
'^*'«° ^^e

dollars, and in all other cJ^es in Zl? *. "T "^ ^^^ '^""<J'-«d

Court judicial division inThlh th
°*^ ^°"''* "^ ^''^ bounty

is situated, andTrrikJout^h ^""^TV^^'^ by the lien

third line of the section Lh ^t!,?^"'"?^
that court" in the

"said courts res^ecTlv^^.''
'°^ substituting therefor the words

See Ont. Act, sec^ 31 (1), (4), to the same effect.

werelofirL by^noSo^S 'vT' '!'' ^^^ P"*-
any material amendment to a^i .^

^'''"''' ^'^' ^"^''^

had to be registeredr a /L..^
was made, the amended bill

for registration or tK lien woS"' '"''^'V^'
"™« P^^^^^bed

Campbell, (1888) 5 Slan 25^ '/hT,/''"' ^° ^^^'^^^^ v.

defendan; ''C" for Se" nelr^l T^'^ * ^•'"^^^^ ^'^h
erection of a building upo/atd of ?"^''r^^^^ T"" '" ^''^

after the time for filiL th^ Wn h«i .
.^^ amendment made

that their contri^rZ with th /'/^^f'*
^''^ P^'''"*'^^ «"eged

who had eontractd :^th .^c ''^o;^^^^^^^^ f^ ^'^^'"
building, thus changing their posSon

/'""*'? "^ **' ^^°'«

contractors. No new certifioafrnf
"," •=°°t'-acto" to sub-

that the plaintiff could not i. *
^t"^""'

""^ ^'^d. Held.

necessitate re-?egt^ration /,i .rv^f"'^
amendment did not

\« ^
e»''stration. /wih v. Beynon, 1886) 4 Man 10
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«JwwJh
""'**'" * ''^'^'y ^^f a ?«>?«•• party to the action

afterwards commenced to realize the lien, as the plaintiff could
not have aoiy relief against him. Although the plaintiff's claimwould be hmited to the amount due by the original owner to
the contractor, and he would have to prove what the indebted-
ness was, yet that would not justify making the original owner
a party, as the plaintiff could prove that indebtedness at the
trial or on a reference to the Master without having the original
owner before the court. Christie v. McKay, 15 Man. L.R. 612,

28. lien-holden joining in action—Any number of lien-
holders, claiming liens on the same property, may join in the
action; and any action brought by a lien-holder shall be taken to
be brought on behalf of all other lien-holders on the property in
question. 61 V. ch. 29, sec. 28.

See Ont. Act, sec. 32, to the same effect.

29 Who may try action for lien.-An action to enforce a lien
may be tried by a judge of the Court of King's Bench at any
regular sittings thereof for the trial of actions, or when the ag-
gregate amount of the liens involved does not exceed the sum of
one thousand dollars by a local judge of the said court within
whose judicial district the cause of action has arisen. 61 V ch
29, sec. 29.

'

By ch 28 of the Acts of 1908, this section was amended bvadding after the word "actions" in the third line thereof thewords -or by a judge of the County Court of the iudlcLl dfsnet m which the action is brought, when within he jurisd c-

''1h" ' fr«.^.^r'''':^°^ ^^ '"^"^^^ «f*- ^^e woA
King^ Bench'''

^^ "^^ '^"''° ^^' ^"'"'^^ "°*

See Ont. Act, sees. 33, 34.

30. Powers of local judge trying action for lien.—A local
judge of said court trying such action shall have the powers of a
IcHi-al master under "The King's Bench Act," and all the powers

16—MECH. tUK.
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^d authority conferred by this Act and otherwise upon a judge

t:":^:2 1-
r' '^""

"

'-'' '-'-'- - "«°-"^^'^

the oroc!!""'/
'* ?''""" '" '"''^ ''''^ ^"^^«' «t any time during

«.i... 6i1;t£:^' 30"""" *"" "" *'«™™'- «' «»

There i, no con-Mponding Mction in the Ontario Aet

the County Court." ^ ^ '^*"^* *"" J»^?<^ of

the time for delivery rf If
y"" " '^"<""'^- "' '""

Of the Court of K-;„„. „ '^ ^'*"° «* the ordinary sittings

i-^ o. ,r,rc^o hL"tr.::ztz t\v« Oar for the trial the™,,, „d tCid ill. T T
rixirtreh-^rf""'-^^^^^^^^^
-..ionrned' »h.n' Z^o"^ ,t\':t;:rr' r'

""' ^
which arise therein or ^.».; k ' "*^ *" question.,

m»„rj to try and otherwise finally dispose of the
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action and of all matters, (luestions'and accounts arising in the
action or at the trial, and to adjust the rights and liabilities of
and give all necessary relief to all parties to the action or who
have been served with the notice of trial, and shall embody all
the reaolts in the judgment

;

(a) Direction a. to time for «ile.-The judge or local judge
who tries the action may order that the estate or interest charged
with the hen may be sold, and when, by the judgment, a sale is
directed of the estate or interest charged with the lien, the judge
or local judge who tries the action may direct the sale to take
place at any time after judgment, allowing, however, a reason-
able time for advertising such sale

;

(b) Directing lale of materiah—The judge or local judge
who tries the action may also direct the sale of any materials
and authorize the removal thereof;

(c) letting in lien-holden who have not proved their claims at
tnal._Any lien-holder, who has not proved his claim at the trial
of any action to enforce a lien, on application to the judge or
local judge who tried the action and on such terms as to coats
and otherwise as may be just, may be let in to prove his claim
at any time before the amount realized in the action for the
satisfaction of liens has been distribute.1 ; and where such claim
is proved and allowed, the judge or local judge shall amend the
judgment so as to include such claim therein;

(d) Beport where sale is had.—When a sale is had the judge
or local judge with whose apprchation the lands are sold shall
make a report on sale and therein direct to whom' the moneys in
court shall be paid, and may add to the claim of the person con-
duetmg the sale his actual disbursements incurred in connection
therewith; and where sufficient to satisfy the judgment and costs
IS not realized from the sale, he shall certify the amount of the
ii."ftciency and the names of the persons, with their amounts, who
are entitled to recover the same, and the persons by the judg-
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a Jud^:„V:nh" "-^ ''^ "^""""'^ - «^^«-- a. on

Any lien-holder for an amount not exceeding one liundr.^ ^„ilars. or any lien-holder not a party to the JionlTt^^tperson at the trial of an action to enforce a^L^d 1

addl^\st;^:::r"r^^^^ *^«j^«^ ^^ ^«<« by
the County Court." Also bv ad^lf ^Je words "or judge of

adding the following word/- 'l^' i*'! T^T ^"^ ''™«°'i«<i ^y
Act in the Court of King^Bench at W ° *'''°"«^* "^^'"^ t^is

Court of Winnineir th.^L ?/ Winnipeg, or in the County
may refer the aSn1^' "iS" "'? '''' ^""^ ^'^^ P'^«
volved to the refeZtchlrX ^""^ ^'^'''''''' ^^erein in-

the same Powers aTd TuriSo^ tf^'
^''"^"P""' '""^^ »»«-«

action, and all mattL Tnf ?•
^^'"" ""'^ ^^P<»« of the

judge himselVCdrvfuSrr ^nSeir^^' ^^''^
subject to the same right of annJ-i « ,^ '^.^' *• «™ended,
had tried the action hitelf Tfts shdST ''

^k"*"'*^^referee upon such proceedings."
chargeable by the

32. Notice of trial service of.—The nartv „k* • •

pointment fixinc, fK» ^ . .
^ ^ obtaining an ap-
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tered their liens as required by thi. Act, and on all other per-
Hon, having any registered charges, incumbrance or claims on
the «.id lands, who are not parties or who, being parties, appear
penonally ,n the said action; and such service shall be personal
unless otherwise directed by the judge or local judge who is to
try the case, who may, in lieu of personal service, direct in what
manner the notice of trial may be served. 61 V. eh. 29, sec. 32.

See Ont. Act, sec. 3T, to the same .•ffect.

The amendment first noted as made to sec. 31 was also madeto thw section. See McCauley v. Powdl, (1908) 7 wTr ^l
33. CoiuoUdation of aotioa..-Where no more than one action

IS brought to realize liens in respect of the same property a
judge or local judge, having power to try such actions, may, on
the apphcation of any party to any one of such actions, or on
the application of any other person interested, consolidate all
such actions into one action, and may give the conduct of the
consobdated action to any plaintiflP in his discretion. 61 V. ch.
^} 8GC. 33.

See Ont. Act, sec. 35, to the same effect.

mJ^t
amendment first noted as made to section 31 was also

amended h" Jt-""' 'l*^ f^
'''' "^""^ ^«* «^« «««tion Z Z>amended by striking out the word "no" from the first line.

34. Transferring carriage of proceedings—Any lien-holder
entiUed to the benefit of the action may apply for the carriage
of the proceedings, and the judge or local judge, having power
<" try the action, may thereupon make an order giving such lien-
holder the carriage of the proceedings, and such lien-holder
shall for all purposes thereafter be the plaintiff in the action
61 V. ch. 29, sec. 34.

See Ont. Act, sec. 36, to the same effect.

The amendment first noted u« made to see. 31 was also made
10 this section.

II

'^1
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M. When jndg«Mt of eout in flnt iutuM to be iiud-
In all .ction. where the total amount of the claims of the plain-
iff and other person, claiming liens i. one hundred dollar, orle« the said judgment, .hall be final, binding and without ap-

peal, except that upon applicaUon. within fourteen day. after
judgment i. pronounced, to the judge or local judge who tried
the same, he may grant a new trial. 61 V. th. 29, jwc. 35.

See Ont. Act, aec. 40. to the wime eflfect.

to tSiTuo"n™'°'
''"'* ""'"^ " '""^' '' "*•'• ''' *••» '^ ™«d«

88. When appeal lie..-In all action, where the total amount
of the claims of the plaintiff and other persons claiming lien, is
more than one hundred dollar., any party affected thereby may
appeal therefron, to the Court of King's Bench in banc, who«.
judgment shall be final and binding, and no appeal shall lie
therefrom. The procedure upon appeal from the judgment of
a local judge shall be the same as upon appeal from a judgment
of a judge. 61 V. ch. 29, sec. 36.

vire?'SpticLfrt''' ri
'•pp'"' ""'' ^° ^^'^"'^ »>»••«vires ihe l^rovincial Act could not circumscribe the aoDellat..S 35an'df6™T

''^ ^''^ .

^r"-''
«»«t"^. RSC. cT 39

See'o^^tlo Act:r ST" '" " '''''' '''''' ^•^- '^

«HH?f/^" ?.
""^

^i^
.^"*" °^ ^^^®' **"« «^«t'«° wa« amended bvadding at the end thereof the words "and on appeal from ..judgment of a County Court judge shall be the s^e i i^™^

'

nary cases m the County Court," also by strikinHitThrwoSsKmg's Bench en banc" from the fourth line thereof and substituting therefor the word "Apncax."

87 Limit of cost, to plaintiff. -- The costs of the action
awarded m any action under this Act, by the judge or local
judge trying the action, to the plaintiffs and successful lien-
holders, shall not exceed in the aggregate an amount equal to
twenty-five per cent, of the amount of the judgment besides
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actual dubarwmenti, and ahall be in addition to the amount of
the judgment, and Hhall he apportioned and borne in luch pro-

portion aa the judge or local judge who triea the action may
direct. «1 V. ch. 29, »ec. 37.

The amendment first noted as made to nee. ;n waa also made
to thia section.

See Ont. Act, see. 42, to the Hame effect.

The expression "costs" in this s«>ction reft-rs to the costs up
to and including the trial, and means the costs which are
allowed by the judge ai thi- hearing and entered in the judg-
ment. This i>rovision does not apply to the subsequent eosU
of sale and proceedings before the Master, which may be dealt
with by the judge as in other cases. Uumphrem v. Ckavi, 15
Man. L.R. 23.

Where there are several successful lien-holders besides the
plaintiff, the maximum of costs, exclusive of disbursements, that
can be allowed to the plaintiff is tweuty-flve per cent, of the
total amount awarded to him and the other lien-holders, reduced
by the total sum of costs awarded to the other lien-holders, so
that in no event shall the defendant have to pay in costs, ex-
clusive of disbursements, a sum greater than twenty-five per
cent, of all sums awarded against him to lien-holders in the
action. McDonald Hiire Lumber Co. v. Workman, 18 Man L R
419.

This section was amended by ch. 28 of the Acts of 1!M)8 by
adding the following words at the end of the section, "Counsel
fees shall not be deemed disbursi'inents under thia Act. See
Leibrock v. Adams, 17 Man. L.R. 575.

38. Limit of oottt to be awarded against plaintiffs. — Where
the costs are awarded against the plaintiff or other persons
claiming the lieii, such costs shall not exceed an amount in the

aggregate equal to l >enty-five per cent, of th^' claim of the

plaintiff and other claimants, besi^Us actual disiiursements, and
shall be apportioned and borne as the judge or local judge may
direct. 61 V. ch. 29, sec. 38.

The amendment first noted as made to see. 31 was also made
to this section.

See Ont. Act, sec. 43, to the same effect.
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lien action. Cobban v ^z. S '*"^":;fr"*'
^° « mechanics'

^"X^rro^.rr 5^^
'

'"•'•
"' ^"

deemed disbursemenfs 3er Sis Act""""'''
^''' '''^'' '^"^ be

39. Costs where least expensive course not tftl«.« t

See Ont. Act, sec. 44, to the same effect.

^^
See Humpkrey v. Cleave, 15 Man. L.R. 23, fully „oted under

orde"!^- iTdru?d:;r/A::'
^^''^^^^^ *" ^" «^^"«^««- -^

shall be in the dtr Son of thT T °''"""^ ^'^^^^^^^ ^-'

Whom the appHcarro:de:^:l- - ^""^^ ^"^^ *« ^ ^>'

See Ont. Act, sees. 44, 45 and 46

to tli'^s:r'"^°^
'"* "«^^ - -^e to sec. 31 was also made

paid into court and thlt 1 T '
''^''^ '°''°"y ^as been

* requisition "helL^tl^ '^r' °"' ™^^' ^"^-'"'^

and (when one is maderonhV f '°^^ °' '^ ^'"^^-t'

of the Court o Kin;'swr ^'^^^^^^ ^''' ^" ^'^ «««°-^-*
xving Bench, who shall, upon receiving the said
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requisition and copy of the judgment and report (if any) make

payable to the persons specified in the requisition, and the saidlocal judge on receipt of said cheques shall distribute them oT^epersons entitled. 61 V. ch. 29, sec. 41.

bee Ont. Act, sec. 47, to the same effect.

42. Fees not to be payable on payments out of court -Xofees shal be payable or any cheques or proceeding ^ paymoney into court or obtain money out of court in rel t ofT

See Ont. Act, sec. 47 (2), to the same effect.

43. Fom of judgment in favour of lien-holders-All iudsmen^s in favor of lien-holdei. shall adjudge that the peL n or

ITZ'l^: ' T: '''' ''' ^-"""^ «^ ''^ Judgment shalpaj any deficiency which may remain after the sale of the i>ro

pmvTV "^
r'

"^'' ^°" "-'^"-^^ ^^ ^ -'« of ai P -perty to realize a lien under this Act, sufficient to satisfy theudgment and costs is not realized therefrom, the deficiency maybe recovered against the property of such person or persons ^ythe usual process of the court. 61 V. ch. 29, sec. 4.1
See Ont. Act, sec. 48, to the same effect.

proc^s.^ml';!
'"''""* "'"" "'"'^ '" "*" '*"" ^y «>« ''-al

fh sT;7 I
'°

"° ''*'"" ^'''''^' ""^^'- *^« P«>--ons of

valid hen, he may, nevertheless, recover therein a personaljudgment against the party or parties to the action for suchZor sums as may appear to be due to him from him or them and

I I

111
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Which he might, recover in an action in contract against «„nhparty or parties. 61 V. ch. 29, sec. 44
^

See Ont. Act, sec. 49, to the same effect.

Forms.

45. Fonn..-The forms in the schedule hereto, or forms simi-lar thereto or to the like effect, may be adopted in all proc ^ings under this Act. 61 V. ch. 29, sec. 45.

County Court thp ,«i^ f^ '
,.

*"^ ""^^ brought in a

such Lrri::st:sL' zi^XtZ'i' r-'^i'"' rcircumstances of the case may require " """"* '*' '"^^

See CVoiflf v. Cromwell, 32 O.il 27 27 O A P t;a7 r»
C.P.i?. 5 O.L.R 383

' ^^•^- ^^' ^'«''«'" v.

SCHEDULE.

The following is the schedule referred to in this Act,-

^CHEDtTLE A.

Form No. 1—(Section 15).

Claim of Lien.

denfe'J?claimanu''fi?-J°""' '' ''"™"'*^' «^ ^^^^ ^^^^e r^si-

alZl ri "'"'."''"V'
('*/«' as assignee of, stating name and residence of assignor), under "The Mechanics' and Wa^-EarneTs

'

Lien Act " claims a lien upon the estate of (here stat^the nr.and residence of owner of the land upon whicT the lienclaimed) m the undermentioned land in resDlt of th! Smg work (service or materials), that is" II^S^ g^Je' a'toH



MECHANICS' LIEN ACT OP MANITOBA. 251

description of the nature of the work ^^^ . . ,

ed, and for which the lien L elahned) whirh' """'f^^'
^"™^^''-

^e wor. i. .one .Z^:^.^^Z oT^fotThe"^^^*

The amount claimed as due (or to become due) is the sum of

(here set^^:^£:^:i^^^\ ^^^
^ri

" ^^ ^^-^^
ficient for the purpos; orrSationT^

''"' ^° '' ^'"^^'^ «"^-

When credit has been given inspri • Ti,» c»,m i

Dated at
, this day of 'ad.,19'

'

(Signature of claimant.)

61 V. ch. 29, Sch. Form 1.

Form \o. 2— (Section 15).

Claim op Lien for Wages.

stat^'^^Sdlce' o^^^^^^^
^-- «^ «l«r"*)• '^^ (»'-

and residence of ^i^S under .'tVpTT °'' f'*'"^ "«™«
Earners' Lipm AnTM ,

^' °. '^ ^"« Mechanics' and Wage-
the name anS tesidentof th

" "''°
?1

"^^^^ «^ ^^^^^ «*«'«

lien is elaimed^rruXL'lZS tl't:^T '''

the wor. .as dS^f
) roTbefl^l^

^^^'^

"Ty^^
^'^^^

The amount claimed as due is the sum of $Ihe following is the description of the land to bp Phnr„.^(here set out a concise description of the land to be chargedSfieient for the purpose of registration)
^^ '"^

Dated at .this day of
, A.D. 19 .

(Signature of claimant.)

61 V. ch. 29, Sch. Form 2.
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Form No. 3—(Section 15).

Claim of Lien foh Wages bv Several Claimants

elaim a lien upon thets ^o^L^sfa^e the^na
''''''/'''"

denee of the owiiPr nf in„^ , • .

*"® °*™« and resi-

the unde« oned an.l in^"" '"'^^V^'
"^° ^ ^^''''^ed) in

formed thereon Sei°tl^ T' ^^ '^'"«^^ ^°' '«»'«'• Per-

and residenceo" nlmes and 'rS''"'"* f ^^'^''^ ^^^^^^ "«'"«

several personsIS" .he liens)"''"
'' ^™P'°^«" "^ *»»«

A. B., of (residence) $ *„. , .

C. D., of (residence) $ fZ 1*^ '*''*^^'

E. P., of (residence) ^ J" ^^y^,' ^a«es.

Ti,^ i'^ii •
^*ys' wages.

<Jet/*:- L'^^-7^^^^^^^^ .ttir^" r -rftoent for the purpose of 4,.r.ti„
* °'"'*^ ™'-

Uated at thia a i-this day of
, A.D. 19

(Signature of the several claimants.)

61 V. eh. 29, Sch. Form 3.

Form So. 4—(Section 15).

Affidavit Verifying Claim.

Affidavit verifying claim—I A R „ j • .

annexed) claim, do make "ath th«f th
' T? •" "'" «^^« (">'

Or, we, A B and P n V^ ^'^ ""^""^ '» t^ue.

claim, do make oatS and e^eh' f"or V 'V^^^' ^'' '^"^^d)
claim, so far as relat;s to him is "ue

" '"*' *''* '''' ''^'

facts set forth Jt^et" .Urd)^!^^^^ ^^ ^^^

Sworn to before me at
'° of this '

day of
, A.D. 19
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Or. the said A. B. and C D
were severally sworn before
™« «t in the
o^

' this day of
, A.D. 19 .

Or, the said A. B. was sworn be-
fore me at in the of

this day of
A.D. 19 .

61 V. eh. 29, Sch. Form 4.

Form Xo. 5— (Section. 45.)

AmOAVIT VeBIKVINO CL.UM IN CoMMKNCINO AN ACTION.
{Style of Court and Cause.)

foregoing claim of C„ Tnd I v tha^r? ^7!"^^ "«^> '^^
are, to the best of my fcnowlJ^L? I ??.^ **'"'«'" ««* ^orth

amoai:t.laimedtobeduetomif^ """^ ^'''"^' *™«' ««d the
and true amount due and owing " m?aS

"' "^ '"° '« ^'''^ ^"«*
the Hums of money or goodTo? 1^1^'' ^"'°^ '^^^''^t i"°r a"

^'^ttrejr"^"^^
'°^^^^^ «--^"-^:^ ^''' ^"^^^-^

61 V. eh. 29, Sch. Form 5.

Form Xo. 6-(Sections 21 and 22).

Certificate of Lis Pendens.
(Style of Court and Cause.)

(Seal.) ' '' '^"y°f ,A.D. 19 .

Prothonotarv.
61 V. eh. 29, Seh. Form 6.
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Form So. 7— (Section 45).

Statement op Defence.

(Style of Court and Cause.)

tiff ?r„*remhld t'oTmTt "•
. r '

'^'^P"^' ^^'^^ '^^ P'--

quired hyllZe'^"
'" ""' '"'^ P'-""''"*^'^ '° ^^^ *™e. - «-

(b) That there is nothing due to the plaintiff

chargid.'"'"'
''' '''"""'''' '"° '"* '^«» ^"""^^'^ "^^ dis-

(d) That there is nothing due by (the ownPi-^ f„.the satisfaction of the plaintiff's claim. ^ ^°'

Delivered on the dav of u » « .

whose address for service is (stitiL u^a '
-.u-" '

'° P*"^"'
the court house), or ^ ^^™'* '''^'•'° *«^« ""'^^ ot

Or, delivered on the day of hv V 7 i- *
for the said A B ' ^ ' ^•' ^^lic'tors

61 V. ch. 29, Sch. Form 7.

Form No. 8—(Section 45).

Statement op Defence Whfhp Txt^^

Matters op Account.

(Style of Court and Cause.)

Further statement of defence—A R j •

plaintiff is entitled to a li^n Jii i
'• ^ *^™'*« ^^^at the

J« and ..e „a.er. o^t,rJJ,r.^r,'l^i„'*"'°'' " "
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Amount Of contract price for work contracted to h^performed by E. P.. as plu.„..r on the 15;
'" •'"•'•^•'"' »»--

:... . Woo
Amounts paid on account:—

ltW),uO

— $300.00

Balance admitted to be due .^200.00

Dlaintiff * • • ^- ''^^"'^ "^t'on tendered to the

court ? '!! P"r'"* "^ •'^ ''''^™' '^""1 ^o^' brings into

payth! plaintiffW.-'"^'"'*^ 'Y '^''' '^"'«"°* " sufficfent to

as^tfh^r with ci^.''"'
'-'' '''' '"^'^ »•'«- "^ ^--ed

Delivered, etc.

61 V. ch. 29, Sch. Form 8.

Form No. 9—(Section 45).

Affidavit op Owner Verifying Account.

(Style of Court and Cause.)

Owner'i affidavit verifying account.-I, A. B of

Se agreed tnb ''i^^ ^^''''""t of the amount of the contract

to b: reix^ jrfhXXL^Lit/^^ "•"" -"--^

mpnT!'l?J'^K''''"°*
^''° -'"'"'^ «"'l '•"'y «ets forth the pay.

Tns tr:t^th™' " ""'"""* ^'^'•^°'' ""'^ ^h« P«^" o' per-sons ro whom the same were made; and the balance of ^9nnappearing by such account to be still due and praWe islSe
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Sworn, etc.
gl V. ch. 29. Sch. Pom 9.

Form No. 10—(Section 32).

Notice of Trial.

(Style of Court and Cause.)

r.. w« '* a.mechanics' lien action brought by the above namP.l
p aintiff agamst the above named defendants renW a „echanges hen agamst the following land.: (set out description of

This notice is served by, etc.

61 V. eh. 29, Sch. Form 10.



Form No. 11 -(.SKmoN 4:.).

To TiiK Action.

lien-holder's account.—

1898.
*' ''' ''••• '" ••• "•

>^-»». •<. To .-,() |l,H. „„j|,, *1L'.(K)

<M.
;{. To 4(. sl„.,.ts of fiuiss

•"'*">

40. (K)

P, •'fi.'iT.OO

lSf)8. •

>V1.. 4. Hy ciLsh.

•June-.. Hy goods . t
*•»<•

L'O.OO

••fi24.(«)

)f!24.()0

61 V. ch. 29, Sell. Form 1.

Form Xo. ]2-(Section- 4r>).

AmavviT of L.k.v-„o,.okb Vkr,pv,^„ c..a..m.

i^tyh of CuiiH at,(Wn.,m,)
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qiH'tttioii, Biid I have in the nhIiI «i'«nuU given credit for nil Huma
ill cjuh or inerchandiiie or otherwise to whieh tlie said E. F. (or
K. II.) is jiwtly entitled to erwlit in renpect of the said aeeount,
and the sum of i>3a appearing by sueh aeeount t(. be due to me
M the amount (or bnlanee i of such account is now justly due
and owing to me.

Sworn, etc. 61 V. eh. 29. Sch. Form 12

Form No. 1.3—(Section 31).

Judgment.

Jadgment.—In the Court of King's Bench,
day, the , 19

(Name of judge or local judge.)

Between

•nd
A. B., plaintiff,

0. D., defendant.

This action coming on for trial before in nt

,
upon opening of the matter and it appearing that flu-

following perNons have been duly served with notice of trial
herein (set out names of all persons served with notice of trial i

and all such jx-rsons (or as the case may be) appearing at the
trial (if so. and the following persons not having appeared,
setting out the names of non-appearing persons^, and upon henr-
ing the evidence adduced and what was alleged bv counsel for
the plaintiff an*! for C. D. aii<l E. F. and the defendant (if .so.

and by A. B. appearing in person )

.

1. This court doth declare that the plaintiff and the seveiiil
persons mentioned in the fir.st schedule hereto are respectivtly
entitled to a lien, under "The Mechanics' a!:d Wage-Earners'
Lien Act," upon the lands described in the .second schedule here-
to, for the amounts set opposite the'r respective names in tiu'

first, second and third columns of the said first schedule, and
the persons primarily liable for the said claims respectively an
set forth in the fourth column of said schedule.
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2. (If m); And thin court doth furtlM-r dedare that the sfv-
t.ral perHons ineMtioned in tlu- third ^-h.-chile h.reto are aJHo en-
titled to Home lien, eharge or irieiunhrunee upon the said lan.l8
for the amount net opp.mif,. their reHpeetive names in !h.. fourth
eolunin ot the said third selieduie.

3 And this court doth further order and adjudge that ui.on
the defendant (A. H., the owner) paying into the court to the
credit ot this action tiie sum of («r,«,s amount of lieim in
Schedules 1 and .1 for which owner m liahle). on or before the

»'"> "f '"'xt. that the said liens in the fli-8t sche-
dule mentioned be and the same are hereby discharKe<l. and the
several persons in the said third schedule are to release and dis-
charge their said claims and assign and convey the said p.em,.,es
to the defendant (owner) and deliver up all documents on oath
to the said defendant (owner) or U. whom he may appoint, and
the said moneys so paid into court are to lie paid out in payment
of the claims of the said lien-holders (if so, and incumbrancei-s).

4. But in case the said defendant (owner) shall make default
in payment of the said moneys into court as aforesaid, this
court doth order and adjudge that the said lands be sold with
the approbation of a judge of this court (or if action lias Iweii
tried by a local judge, by the Iwal judge of this court for
the Judicial District), and that the purchase money be
paid into court to the credit of this action, and that all proper
parties do join in, the conveyances as the said judge (or local
judge) shall direct.

5. And this court doth order and adjudge that the said pur-
chase money be applietl in or towards payment of tiie several
claims in the said iirst (and third) schedule mentioned as the
said judge (or local judge) shall direct, with subsequent inter-
est and subsequent costs to be c-omputed and taxed by the said
judge (or local judge).

6. And this court doth further order and adjudge that in
ease the said purchase money .shall be insufficient to pav in full
the claims of the several persons mentioned in the said first
schedule, the persons primarily lial)le for such claims as shown
in the said first schedule do pay to the persons to whom they
are respectively primarily liable the amount remaining due to
such persons forthwith after tiie same shall have been ascertain-
ed by the said judge (or locnl judge).
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7. (If SO. And this eoiirt doth declare that have not
proved any lien under "The .Mechanics' and Wage- Earners'
Lien Act. ' and that they are not entitled to anv such lien, and
this court doth order and adjudge that the claims of lien re-
spectively registered by tjieni against the lands mentioned in
the said second schedule be and the same are hereby discharged

)

Form No. 14— (Section 24).

Certificate Vacating Lien.

(Sfijh of Court and Caitsc.)

Date
Certificate of prothonotary.-I certify that the defendant A

«. (the owner) has paid into court to the credit of this cause allmoney due ami payable by hi,„ for the satisfaction of the liens
of the plaintiff and K. F G. IL, I. J., a„d K. L., and their liens
are hereby vacated and discharged so far as the same affect the
following lands (describe lands).

(Signature of prothonotary.)

61 V. ch. 29, Sch. Form 14.

Form No. 15— (Section 45).

Certificate Vacating Lien.

(Sfyh of Court and Causr.)

Date

thu"?r'*?*%°l.^"^^'~^
'"^'^'-^ *•'"* ^ ''"^'^ '"^"•••ed and find

hat the plaintiff is not entitled to any mechanics' lien upon theands „t the defendant A. H. (the o« •...,) and that his claim ofhen IS hereby vacated and discharged so far as the same affects
the tollowing lands (describe lands).

(Signature of judge or local judge.)

61 V. ch. 29. Sch. Form 15.
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FIRST SCIIEDrLE.

Names of lien-
holders entitled
to mechanics*

liens.

Amount of
debt and in-

terest (if any).
Costs. Total.

261

N'ames of
primary
debtors.

(Signature of officer issuing .judgment.

SECOND SCHEDl'LE.

su«;^!:.!tf;ss ;:;,^:;r"^^
-'- ^'-^ -' ^---«-

(Signature of officer issuing .judgment.)

THIRD SCHEDULE.

Names of persons en-
i

titled to incumbrances Amount of debt
other than mechanics' !

*"*' interest

liens. (if any).
Costs. Total.

(Signature of officer issuing .judgment.)

61 V. cii. 29. 8ch. Form 13.



REVISED STATUTES OF NEW BRUNSWICK,
1903.

CHAPTER 147.

Respecting Mechanics' Lien.

1. Short title.—^This chapter may be cited as "The Mechanics'

Lien Act." 57 V. ch. 23, sec. 1.

2. Interpretation.—Wherever the following words occur in

this chapter or in the schedule thereto, they shall be construed

in the manner hereinafter mentioned unless a contrary intention

appears

:

(1) "Contractor."
—"Contractor" shall mean a person con-

tracting with or employed directly by the owner for the doing

of work, or placing or furnishing of machinery or materials for

any of the purposes mentioned in this chapter.

(2) "Sub-contractor."—"Sub-contractor" shall mean a per-

son not contracting with or employed directly by the owner for

the purposes aforesaid, but contracting with or employed by

the "contractor" or under him by a "sub-contractor."

(3) "Owner."—"Owner" shall extend to and include a per-

son having any estate or interest in the lands upon or in respect

of which the work is done or materials or machinery are placed

or furnished, at whose request and upon whose credit, or on

whose behalf, or with whose privity or consent, or for whose

direct benefit any such work is done, or materials or machinery

placed or furnished, and all persons "laiming under him whose

rights are acquired after the work in respect of which the licii

is claimed is commenced, or the materials or machinery furnished

have been commenced to be furnished.
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(4) "Wage<8n.er."-"Wage-earner" shall mean any person
performing labor for wages, by the day, week or month as the
case may be, and not by the job.

(5) "County Conrt.»_"€ounty Court" in this chapter shall
mean the County Court of the county in which the lands sought
to be affected by the lien are situate.

(6) "Jodge."-"Judge" shall mean the judge of the County
Court of the county in which the lands sought to be affected by
the hen are situate, or the judge of a County Court before whom
proceedings may be taken in case of the said judge being inter-
ested or related to any of the parties.

(7) "Eegistrar."-" Registrar" shall mean the registrar of
deeds of the county where the lands sought to be affected by the
lien are situate.

(8) "Eegistered."-" Registered" shall mean filed in the
•office of the registrar of deeds of the county where the lands
sought to be affected bj the lien are situate. 57 V. ch. 23, sec 2

See Ontario Act, sec. 2. The Ontario Act includes a munici-
pal corporation and a railway company under the definition of
owner."

3. Agreement not to affect lien of person not a party thereto.—
No agreement shall be held to deprive anyone otherwise entitled
to a hen under this chapter, and not a party to the agreement,
of the benefit of the lien, but the lien shall attach notwithstand-
ing such agreement. 57 V. ch. 23, see. 3.

See Ont. Act, sec. 5.

4. Lien of mechanic, builder, laborer, contractor, etc., for work,
materials, etc.—Unless he signs an express agreement to thJ
iH)ntrary, every mechanic, machinist, builder, laborer, contractor
or other person doing work upon or furnishing materials to be
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used ill the eoiistruction. alteration or repair of any hiiilding oi-

erection, or ereetin^r, fnrnishin}? or plaeini? machinery of any
kin.l in. upon or in oonneetioii with any building, erection or
mine, shall, hy virtue of being so employed or furnishing, have
a lien for the price of the work, machinery or materials upon
the building, erection or mine and the lands occupied thereby
or connected therewith. oT V. ch. 23, sec. 4.

See Ont. Act. sec. fi, and cases cited thereunder. A numbei'
of things mentioned in the Ontario Act jis subject to the lien
are not specifieil in this section, but at least some of these would
probably be held to be covered by the words, "building, erection
or mine, and the lands occupied thereby or connected there-
with." As to what constitutes a building or erection, see a large
number of cases cited in Adamson v. Hocfrrs, (1895) 22 A.R. 415.

5. Lien to attach to bnilding, etc.—The lien shall attach upon
the estate and interest of the owner, as defined by this chapter,
in the building, erection or mine upon or in respect of which the
work is done oi the materials or machinery placed or furnished,
and the land occupied thereby or connected therewith. 57 V.
ch. 2.1, sec. 5.

See Ont. Act. see. 8.

6. ( 1 ) Lien for thirty days' wages.—Every wage-earner who
performs labor for wages upon the construction, alteration or
repairs of any building or erection, or in erecting or placing
machinery of any kind in, upon, or in CT)nnection with any build-

ing, erection or mine, shall, to the extent of the interest of the
owner. ha»e, upon the ))uilding, erection or mine, and the land
occupied thereby or connected therewith, a lien for such wages,
not exceeding the wages for thirty days, or a balance equal to

his wages for thirty days.

(2) Lien for wages on property of wife.—The lien for wages
mentioned in this section shall attach, when the labor is in

respect of a building, erection or mine on property belonging to

the wife of the person at whose instance the work is done, upon
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the estate or intnvst of the wif.. in stu-h pn.p.Tty as well as
upon that ot her husband.

Vi) Device to defeat lien for wages to be void.-Kvery devie.
by an owner or contractor whicli shall be a.lopted in order to
•iefeat the lien of wage-earners nnder this chapter, shall as
respects such wage-earners. be null and void, r.7 V eh n sec «

»ee Ont. Act, sees. 7 and !,"».

7. Eeservation of percentage of price on completion of contract
-The owner shall. i„ the ab.sence of a stipulation to the con-
trary, be entitled to retain, for a period of thirty davs after the
completion of the contract—

(a) Fifteen p.-r centum of the price to be paid to the con-
tractor when such price does not exceed $1,000.

(b) Twelve and a half per centum of the price to be paid
to the contractor when such price is more than $1,000, but does
not exceed $5,000 ; and

(c) In all other cases, ten per centum of the price to be
paid to the contractor. 57 V. ch. 23, .sec. 7.

See Ont. Act, sec. 12.

8. limit to lien of sub-contractor.-Jn ease the lien is claimed
by a sub-contractor, the amount which may be claimed in respect
thereof shall be limited to the an.ount payable to the contractor
or sub-contractor (as the ease may be) for whom the work has
been done, or the materials or machinery have been furnished
or placed. 57 V. ch. 23, sec. 8.

See Ont. Act, sec. 10.

9. (1) Pro tanto discharge of lien by payments up to 90 per
cent, of price mdde in good faith before notice of lien.—All pay
inents up to ninety per centum of the price to be paid for the
««rk, machinery or materials, as defined by sec. 4 of this chap
ter. made in good faith by the owner to the contractor, or by the
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contractor to the sub-contractor, or by one sub-contractor to

another sub-contractor, before notice in writing by the person

claiming the lien has been given to such owner, contractor or

sub-contractor (as the case may be) of the claim of such person,

shall operate as a discharge pro tanto of the lien created by this

chapter, but this section shall not apply to any payment made
for the purpose of defi-nting or impairing a claim to a lien exist-

ing or arising under this cliapter.

(2) Lien on 10 per cent, of price for ten days after completion

of work, etc., where no notice of lien given.—A lien shal', in

addition to all other rights or remedies given by this chapter,

also operate as a charge to the extent of ten per centum of the

price to be paid by the owner for the work, machinery or mate-

rials as defined by spc. 4 of this chapter, up to ten days after the

completion of the work or of the delivery of the materials in

respect of whicli such lien exists, and no longer, unless such

notice in writing be given as herein provided.

(3) Priority of lien for wages on 10 per cent, of price to con-

tractor.—A lien for wages for thirty days or for a balance equal

to the wages for thirty days, shall, to the extent of the said ten

per centum of the price to be paid to the contractor, have prior-

ity over all other liens under this chapter, and over any claim

by the owner against the contractor for or in consequence of

the failure of the latter to complete his contract.

(4) Increase of percentage where price does not exceed $1,000

or where price between $1,000 and $5,000.—When the total pric.'

to be paid or contracted or agreed to be paid for the whole of the

work, machinery or materials, as defined by section 4 of this

chapter does not exceed $1,000, the three preceding sub-sections

of this section shall be read as if the word "ninety" was omitted

therefrom, and the word "eighty-five" inserted in lieu thci-eof,

and if the word "ten" was omitted therefrom and the word

"fifteen" inserted in lien thereof; and where the said total price
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exceeds $1,000, but does not exceed $5,000, the said first three
sub-sections shall be read as if the word "ninety" was omitted
therefrom and the word " eighty-seven and a half" inserted in
lieu thereof, and. as if the word "ten" was omitted therefrom
and the words "twelve and a half" inserted in lieu thereof 57
V. eh. 23, sec. 9.

See Ont. Act, sec. 12.

10. Owner not liable to sum grreater than sum payable to con-
tractor.—Save as herein provided the lien shall not attach so as
10 make the owner liable to a greater sum than the sum payable
by the owner to the contractor. 57 V. eh. 23, sec. 10.

See Ont. Act, sec. 10.

11. Lien for material or labor supplied to person having lien.—
All persons furnishing material to or doing labor for the person
having a lien under this chapter, in respect of the subject of
such lien, who notified the owner of the premises sought to be
aiTected thereby, within thirty days after such materials fur-
nished or labor performed, of any unpaid account or demand
against such lien-holder for such material or labor, shall be
entitled, subject to the provisions of sees. 6 and 9, to a charge
therefor pro rata upon any amount payable by such owner
under said lien, and if the owner thereupon pays the amount of
such charge to the per.son furnishing material or doing labor as
aforesaid, such payment shall be deemed a satisfaction pro tanto
of such lien. 57 V. ch. 23, sec. 11.

See Ont. Act, sec. 12.

12. Trial where dispute as to claim under preceding section.—
In case of a dispute as to the validity or amount of an unpaid
account or demand, of which notice is given to the owner under
the preceding section, the same shall be first determined by
action in the proper court in that behalf; and pending the pro-
•t'edings to determine the dispute, so much of the amount of
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tilt' lien «s is in qn.-stion therein may be withlielj from the per-
son flaiininK the lien, or the jntlRe may order such amount paid
into a hank to the eredit of the cause. .'',7 V. eh. Si. sec. 12.

13. Payment of judgrment or claim by owner where failure by
primary debtor to pay.— In ca.se the iterson primarily liable to
the person Kiving sucli notice as mentioned in see. 11. fails to
pay the amount for uhieli .judgment is recovered within ten
days after the judgment is obtained, the owner, contractor or
sub-contractor may pay the amount out of any moneys due by
him to the person primarily liable as aforesaid, on account of
the work done, or materials or machinefy furnished or placed
in respect of which the debt arose; and such payment if made
after the .judgment as aforesaid (or if made without any action
being previously brought or dispute e.xisting, then, if the debt in
fact existed, an«l to the extent thereof) shall operate as a dis-

charge pro tanto of the moneys .so due as aforesaid to the person
primarily liable. 57 V. ch. 23, sec. 1.3.

14. Property not to be removed while subject to lien.—Dur-
ing the continuance of a lien, no portion of the property or
machinery affected thereby shall be removed to the prejudice
of the lien; an<l any attempt at such removal may be restrained
by application to the judge. Disobedience of the judge's order
restraining such removal shall be punishable by attachment for
contempt by the judge as in the Supreme Court for disobedience
of an order of a judge of that court. .57 V. ch. 23. sec. 14.

See Ont. Act, sec. 16.

16. (1) Eegfistration of claim of lien.—A claim of lien applic-
able to the case may be regi.stered in the office of the registrar,
and shall state

:

(a) The name and residence of the claimant and of the owner
of the property to he charged, and of the person for whom and
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upon wl..«. emlit the work is ,lon.. or ...afnals or macl.inerv
tunushed. ami the time or period (if any ti.ne is specified
a. the contract) within which the ,^me w«« or was to he done
or tnrnished;

(h) The worii done or materials or machinery fnrnished;
(c) The sum claimed:

(d) The description of the land to he eliarji.Ml;

(e) The date of expiry of the period of c-redit a^M-ee.l to l,y
'I'" lu-n-holder for payn.ent for his work, n.aterials ..r umchin-
1
TV, where credit has heen jfiven.

(2) Form of claim of lien fo- regiitration.-The claim mav
.. -n one of the fonns (1,. (>). and (8) given in the schedule
to this chapter, and shall he verified by the atTidavit of the ch.im-
m.t. or his agent or aasignee having full knowledge of the matters
n'.i.ure,l to he verified, and the affidavit of an agent or assignee
shall state tliat he has such knowledge. 57 V. ch. 2:^, sec. 15.

See Ont. Act, .sec. 17.

18. Joinder of claims for wages—A claim for wages mav i„.
.•lude the claims of any number of wage-earners who mav choose
to unite therein. In such case each claimant shall veVifv his
'laim hy h.s affidavit, hut need not repeat the facts set out in
the claim; and an affidavit substantially in accordance with form
(4

)

of this chapter shall be sufficient. 57 V. ch. 28. see. 16.
i^e> Ont. Act, see. 18.

17. (1
)
Duty of registrar to register claim of lien.—The rcis-

trnr, upon payment of his fees, shall register the claim .so that
the same may appear as an incumbrance against the land the.vin
'l"serit)ed. and the day, hour and minute when the same was
registered shall appear upon the registry.

(2) Fee to registrar. - The fee for registration shall be
l«enty.five cents; if several parties join in one claim the regis-
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trar shall have a further fee of ten cents for every person after

the flrat.

(3) Claim to be entered in meehaniot' lien book.—The regis-

trar shall not be bound to t-opy in any registry book any claim

or affidavit, but he shall enter each claim in a book to Iw kept

for that purpose, to be en lied "The Mechanics' Lien Book," and
shall insert therein particulars of the claim, with a description

of the property against which the lien is sought 57 V. ch 23,

sec. 17.

See Ont. Act, sec. 20.

18. Effect of registration of claim of lien.—Where a claim is

so registered the person entitled to the lien shall be deemed a

purchaser pro tanto, and within the provisions of The Registry

Act, chapter 151 of these Consolidated Statutes, but except as

herein otherwise provided, The Registry Act shall not apply to

any lien arising under this chapter. 57 V. ch. 23, sec. 18.

See Ont. Act, sec. 21.

19. (1) When claim of lien for wages may be registered.—

Where the lien is for wages under sections 6 or 9, the claim may
be registered at any time within thirty days after the last day's

labor for which the wages are payable.

(2) Such lien shall not be entitled to the benefit of the pro-

visions of sections 6 and 9, after the said period, unless the same
is duly registered before the expiration of the said period so

limited.

(3) Priority of lien for wages.—Such lien shall have the same

priority for all purposes after as before registration. 57 V. eh.

23, sec. 19.

See Ont. Aci, see. 22.

20. Where other claims of lien may be registered.—In other

cases the claim of lieu may be registered beiore the commence-
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nient or during the progn-ss of the work, or within thirty days
from the completion thereof, or from tin- supplying or placing
of the machinery'. 57 V. cli. 23, gee. 20.

See Ont. Act, sec. 122.

21. Effect of ftilnre to regiiter lien within limited time.—
Every lien which has not been duly registered under the pro-
visions of this chapter, shall absolutely cease to exist on the
expiration of the time hereinbefore limited for the registration

thereof, unlem in the meantime proceedings are instituted and
are being prosecuted without delay to realize the claim under
the provisions of this chapter, and a certificate of the pending
of such proceedings (which may be granted by the judge), is

duly registered. 57 V. ch. 23, sec. 21.

See Ont. Act, sec. 23.

22. (1) Within what time after registration of lien proceed-

ings to realiie claim to be inititnted, etc.—Every lien which has
been duly registered under the provisions of this chapter shall

absolutely cease to exist after the expiration of ninety days
after the work has been completed, or materials or machinery
furnished, or wages earned, or the expiry of the period of credit,

where such period is mentioned in the claim of lien filed, unless

in the meantime proceedings are instituted and are being prose-

cuted without delay to realize the claim under the provisions of
this chapter, and a certificate of such proceedings (which may be

granted by the judge) is duly registered.

(2) Benewal of registration where proceedings not instituted.

—The registration of a Hen under this chapter shall cease to

liave any effect at the expiration of six months from the regis-

tration thereof, unless the lien shall be again registered within
tiie .same period, except in the meantime pnteeedings have been
instituted to realize the claim and are being prosecuted without
(li'lay, and a certificate of the pendency of such proceedings as
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iifori'wii.l liiiM Iniii iIuI.v nKiMt.-n'.l h» provitlt-.l in tlM> |m'i'.'.linK
Niih-wctioii. '>7 V. fit. 2M. mv, 22.

H»'«' Out. Act. we. 24.

83. Effect of failure to imtitnte prooeedinga within 80 day*
•fter rompletion of work, etc.. where no period of credit.— If
tlu'r.' iH no iM-riiMl of .Tf.lit. or if the diitc of tin- fxpir.v of tli««

ptTiwl i.r fmlit in not ilnti-ii in tli.- cliiini ««) Hl,.(|. tlif lii-n MJmll
I'.-nw to .-xiHt upon tli,. .-xpirHtion of nin.-f.v (Ih.vh iiftcr work
liiiH iM'cn i-oniplct.-il or uiHtcritilM or imicliinor.v furniHlu'd. iinl*ttN

ill the nicnntiiiii- pnM-.'.-diiiKs liiivf hecii iiiMitiit.-.l puntiiiint to
st'c. 22 of tluH cliiiiit.-r iiiKJ an- 1m injc pn»m'i'ut..(l without »li'la.v,

and II •..rtiH..Mt.' of the p.-n.h.|icy of niieh pr<K dinyH iih nfore-
wiid him hc'ii duly ivKiNf.-r.d iih jirovid.-d in s.'c. 22. ."»7 V. i-h

2.">, wf. 2.J.

See Ont. Act, we. 2.">.

24. Death of lien-holder.—Auijimeiit of right.- fii the ..v»'iit

of thf death of a lifii-liold.-r his rJRht of lien shall pjws to his
personal representatives, and the ri^ht of a lien-holder may U-
assigned by an instrument in writing. .j7 V. eh. 2.'{, si-e. 24.

See Ont. Act, sec. 2ti.

26. Discharge of lien.~A lien may he discharged by a re-

ceipt siKne.l by the claimant or his agent, duly authorized in
writing, acknowledging payment and verified by atfldavit. and
filed in the office of the registrar; such receipt shall Ik- nwm-
iM-red and entered by the registrar in the mechanics' lien liook.

The fees shall he the same as for registering a claim for lien.

o7 V. ch. 2.}, sec. 25.

See Ont. Act. sec. 27.

28. Contractor to bear cost of registering discharge of lien.—
When there is a coiilraet for the .'Xecution of the work as here-
inl)efore mentioned, the registration of all discharges of liens

shall be at the cost of th.' contractor unless tlie judge otherwise
orders. 57 V. ch. Xi, sec. 26
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See Ont. Act, pc. 27,

88. (1) lien for work, etc., on chattel.. -fcle of chattel-Kver, .„,ehanic „r other p,.rs«„ who h«, h..Kt„w.T u^TZ.k.l or niateriaU upon „„y chattel or thi..^ i„ the t r^tio,
-<« ..nprove.„e„t i„ ita properties, or which i„ art. an add"t-n«l value to it, «, «. therehy to be entitled by law to « lieLupon ««ch chattel or thing for the a,„ou„t or vahl- of the .L yor Hk. and materiala b«,towed. shall, while auch lien exis „tnot afterwards, in caae the amount to which he ia enUr.!

"

..«.ns unpau. for thn^e month, after the aame ought a eiH-en pa.d have the right, in addition to all other re^,>ediea proV.W by law, to sell the chattel or thing in respect of wh ch the
I'." ex,«tH, on giving one week's notice by advertisement by

place of sale, stafn^ the name of the person indebted the
'""••""t of the debt, a de^ription of the chattel or thing lo be
sol. .the tnne and place of sale (which .shall be a public place)
|."d the n«,ne of the auctioneer, and leaving a notfee inwS
«" weeks prior to the sale at the last or known place of resi

<l.nee (.f any) of the owner, if he l,e a resident of such county
(2) ApplicatioL of proceed, of «ile.-S«ch mechanic or other

p. rson shall apply the pn^eeds of the ^le in payment of the.mount due to hi.
, and the cost of advertising and sale, and

1 upon apphcnion, pay over any surplus to the pe«,on
'•"tifJHl thereto. 57 V. ch. 23, sec. 28.

S.... (;,.„,pter XIV., "llechanics' Liens up<m Personalty,"

h '1

-MECH. LIES.
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29. Volvntary payment by owner to mechanici, etc., to be

deemed a payment to contractor.—In ca.se an owner chooses to

make payments to the mechanics, laborers, or other persons re-

ferred to in section 4 of this chapter, for on account of, but not

exceeding, the amount of the just debts due to them for work

done or materials or machinery placed or furnished as therein

mentioned, without the proceedings mentioned in section 12, and

shall within three days afterwards give, by letter or otherwise,

written notice of such payment to the contractoi or his agent,

such payment shall, as between the owner and the contractor,

be deemed to be a payment to the contractor, on tho contract

generally, but not so as to affect the percentage to be retained

by the owner as provided by sections 7 and 9. 57 V. ch. 23,

sec. 29.

30. (1) Declaration by contractor.—^Form of declaration.—

Before the contractor for any work shall be entitled to receive

a payment on his contract, it shall be his duty to produce to and

leave with the owner or his agent pn affidavit or a statutorj'

declaration by the contractor (or his agent, competent from

personal knowledge to speak to the facts), stating that all per-

sons, who up to that time have been employed on the work and

entitled to wages, have been paid in full up to and inclusive of

the fourteenth day previous to such payment being made by the

owner to the contractor. The said affidavit or statutory declara-

tion may be to the effect set forth in forms (5) and (6) in the

schedule to this chapter.

(2) Deduction from amount due contractor.—Or if it is ad-

mitted, or otherwise appears that any wages are unpaid, the

contractor shall not be entitled to receive the amount otherwise

payable to him without there being deducted therefrom an

amount sufficient to cover wliat is so unpaid to such wage-

earners.
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(3) Protection of owner making payment under declaration
of contractor.-The said affidavit of statutory declaration shall
be conclusive evidence in favor of the owner making the pay-
ment; unless at or before making the payment he had actual
and express notice of the wages not having been paid.

(4) Eifect of payment made without declaration.-Any pay-
ment made on the contract without the owner having received
such affidavit, or statutory declaration, or with actual and ex-
press notice of unpaid wages, shall not be a valid payment as
against persons whose wages are unpaid at the time of the pav-
ment on the contract.

(5) Cases in which declaration not required.—The affidavit or
statutory declaration aforesaid shall not be necessary when the
architect's estimate for the month, in case the conti-act provides
for such esti.nate, does not exceed $100, or when the payment
made in good faith in respect of the progress of the work for
the month (in case the contract does not provide for estimates)
does not exceed $100.

31. lien of wagcHsamers not to be defeated by garnishment,
execution, etc.-The lien of wage-earners for thirty days' wages
or for a balance equal to thirty days' wages, provided for by
sections 6 and 9, shall not be defeated or impaired by any gar-
nishment had subsequently to the contract, or by any execution
subsequently issued, or by reason of the work contracted for
being unfinished, or of the price, for that or any other reason, not
being payable to the contractor. 57 V. eh. 23, sec. 31.

32. (1) Calculation of percentage where contract not com-
pleted.—In case of the contract not having been completely ful-
filled when lien is claimed by wage-earners, the percentage afore-
said shall be calculated on the work done or materials furnished
by the contractor.
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(2) Lien on nnfiniahed building^.—Every wage-earner shall be

entitled to enforce a lien in respect of an unfinished building to

the same extent as if the building were finished.

(3) Percentage not to be applied in completion of work by
owner.—^The percentage as aforesaid shall not, as against wage-

earners, be applied to the completion of the work by the owner
when the contractor makes default in completing the same, nor
to the payment of damages for the non-completion thereof by
the contractor. 57 V. ch. 23, sec. 32.

33. Priority of claims of mechanics, etc., to advances under

mortgage during progreu of work.—Whien a mortgage is given

to secure an intended loan of money, which money is to be paid

thereafter according or with reference to the progress of work
done, or materials or machinery placed or furnished as afore-

.said, on the land mortgaged, no advance thereafter made by the

mortgagee shall have priority over the claims of mechanics,

laborers or other persons referred to in section 4 of this chapter

as aforesaid, if the mortgagee at or before the time of such

advance has actual and express notice that there are any such

claims as aforesaid unpaid ; nor unless at the time of such ad-

vance he shall require and receive from the mortgagor or his

contractor an affidavit or statutory declaration, stating that all

such persons as aforesaid have been paid in full up to the time

of the advance. The said affidavit or statutory declaration may
be to the effect set forth in form (7) in the schedule to this chap-

ter. 57 V. ch. 23, sec. 33.

34. Priority of claims of mechanics, etc., over purchaser or

mortgagee of unfinished building.—In case of the sale or mort-

gage of an unfinished house or building, if its being an unfinished

house or buildinpr is such as to be apparent to an ordinary ob-

server, the purclia.ser, before paying his purchase money, or

giving a mortgage or other value or security for any balance of
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such purchase money, or the mortgagee before advancing anymoney on the sec ity of a mortgage or otherwise, shal luTr^f^m the vendor
.
the case of a sale, or from the mor^gl^or

"
he case of a mortgage) a similar affidavit or statutorySarit.on of the payment of all claims as is provided for inTect on ?a

:lJ^T''''-r'
^'^ ^"•^^^^^^ ''' --^^^^ee shall i;nt tied to prionty in respect to such claims, if at or before ttnne aforesaid he had actual and express notice that there w resuch claims as aforesaid unpaid; nor unless he shal ave

"

r23 "c 3^ "* " ''''"'"" '"'^"*'''" aforesaid Tt V.

dJ!. T'Z '""""^ """^ '" ^"-^ "P"^' ^«dor to bedeemed a mortgagee. etc.-In cases where there is an agreementor the purchase of land, and the purchase money, or part there-
of, IS unpaid, and no conveyance is made to the purchaser thepurchaser shall for the purposes of this chapter, and wiS hme,uung thereof be deemed a mortgagor and the seller . mort
gagee. 57 V. ch. 23. sec. 35.

.J!" ^wf
°' P"''"^»»»» *« '"force a lien on rights of mort-gagee.-When any proceeding is taken to enforce a lien under

this chapter, in case a mortgagee of the land is served with awritten notice of such proceeding being had, he shall thereafter
be entitled to attend the proceedings; and in case of being Z
served, he shall not thereafter, without the leave hereinafter
mentioned, take any proceedings for sale or foreclosure nor

Z7Z ll T""r
'"'' ''°"''' "' "^'^ ""^'^ *»•« proceedings to

enforce the lien have terminated; but he may without leave
serve any notices required to be ser^'ed in order to the due exer
cise of the power. The leave aforesaid may be granted by the
judge, and shall only be granted by consent, or (if without
consent) on a reasonable consideration of all the circumstancesm view of what would be just to both parties. 57 V ch 93 sec
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37. Addreu for service with claim of lien.—Every claim of

lien shall give an address, at which all notices and papers may
be served, and service of any notice or paper may be eflfected

by sending the same by registered letter to the address so given.

57 V. eh. 23, sc. 37.

38. Enforcement of lien.—Any person claiming a lien under
this chapter may enforce the same by means of the proceedings
hereinafter set forth. 57 V. ch. 23, sec. 38.

39. Statement of claim.—Xo Avrit of summons sliall be neces-

sary, but the claimant may file a statement of claim with the

judge. 57 V. ch. 23, sec. 39.
'

See Ont. Act, sec. 31 (2).

Under the Winding-up Act, R.S.C. 1906, ch. 144, liens such
as woodmen's liens cannot be enforced against the property of
a company in liquidation, after the winding-up order is made.
Be Good and Ncpisiquit Lumber Co., (1911) 2 E.L.R. 252.

40. Affidavit with statement of claim.— Certificate by jndge.—
Such statement of claim sha.l be verified by affidavit, Form (8)

;

upon the filing of such statement of claim and affidavit the

judge shall issue a certificate in duplicate. 57 V. ch. 23, sec. 40.

See Ont. Act, sec. 31 (2).

41. Eegistration of certificate.— Upon the registration of

such certificate in the office of the registrar, the action shall be

deemed to have been commenced as against the owner and all

other parties agains* ,'hom the lien is claimed. 57 V. ch. 2:5.

sec. 41.

See Ont. Act, sec. 31 (2).

42. Appointment of time and place for hearing claim.—^Form

of certificate and appointment.—The judge shall also in and by

such certificate appoint a time and place at which he will in-

quire into the claim of the plaintiff and take all necessary ac-
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counts; such certificaje and appointment shall be issued in dupli-
cate and may be in the Form (9) set forth in the schedule
hereto. 57 V. ch. 23, sec. 42.

See Ont. Act, see. 37.

43. Service of certificate and appointment.—A copy of such
certificate and appointment shall be served on the owner and
all other proper parties, at least fifteen days before the day
therein named for taking the first proceedings thereunder 57
V. ch. 23, sec. 43.

See Ont Act, see 37.

44. Notice disputing claim.—Within ten days after the ser-
vices of such certificate and appointment any person served
therewith may file with the judge a notice in the Form (10)
in the schedule hereto disputing the plaintiff's right to a lien
57 V. ch. 23, sec. 44.

See Ont. Act, sec. 37.

45. Hearing of dispute as to claim, and certificate of finding.—
In case a notice disputing the plaintiff's lien is filed, the judge
shall, before taking any further proceedings, determine the
question raised by the notice, and if so required by any of the
parties, may thereupon issue a certificate of his finding 57 V
ch. 23, sec. 45.

46. Note instead of certificate of finding.—But if not required
to issue such last named certificate, it shall suffice for the judge
to enter in his book a note of his findings. 57 V. ch. 23, sec. 46.

47. Verified statement of account by owner where proceedings
by sub-contractor.—Where no notice disputing the plaintiff's lien
is filed as aforesaid, and the proceedings are instituted by a
sub-contractor, the owner shall file with tlie judge a statement
of account, Form (11), verified by affidavit, Form (12), show-
ing T^hat, if anj'thing, he admits to be due for the satisfaction
of the pJ-intiff's lien and all other liens of the same class ns
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plaintiffs; such statement shall be filed at least eight days be-

fore the day named in the certificate mentioned in section 42 for
taking accounts, and in ease the owner shall not file such state-

ment, or shall file an untrue statement, he may be ordered by the
judge to pay all costs incurred in establishing the true amount
due and owing from him. 57 V. ch. 23, sec. 47.

48. Verified statements of account by lien-holden.—All lien-

holders of the same class served with the appointment, or who
may claim to be entitled to the benefit of the action, shall also

within six days from the day named in the appointment for

taking accounts, or within such further time as the judge may
allow, file with the judge a statement df account, showing the

just and true sum due to them respectively after giving credit

for all sums in cash, merchandise, or otherwise, to which the

debtor is entitled to credit on account of their respective claims,

which account shall be verified by affidavit, and such account
and affidavit may be in the Forms (13) and (14) set out in the

schedule hereto. 57 V. ch. 23, sec. 48.

49. Application by lien-holder to prove claim where claim not

filed within limited time.—A lien-holder who has registered his

lien, but has not filed his claim with the judge within the time

limited by the next preceding section, may apply to the judge
to be let in to prove his claim at any time before the amount
realized by the proceedings for the satisfaction* of liens has

been distributed, and such application may be granted or re-

fused, and upon such terms as to costs or otherwise as may ap-

pear just. 57 V. ch, 23, sec, 49.

See Ont. Act, sec, 37(6).

50. Hearing and proceedings on taking accounts.—Directions

to owner to pay money into bank.—Upon the return of the ap-

pointment to take accounts, the judge shall proceed to take an

account of what is due from the owner and also what is due to
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shal aj«, tax to them respectively such costs a« he may find thementitled to and shall settle their priorities, and shall make aUother inquines and take all necessary accounts for the ad u

make a report of the result of such inquiries and accounts andshall direct that the money found due hy the owner shall bepaid into a bank to the credit of the action at th exp rlS oone monUi from the date of the report. 57 V. oh 2^ ^Ooee Ont. Act, sec. 37.

.J^T '''*"' ^''"** " *" ""»'»»* ^« ^y owner.-In caseany dispute arises as to the amount due by the owner or tlsatisfaction of liens under thus chapter, o^ as to the alunclaimed to be due to any other lien-holders, the costs occas'onTd

L"leldVa?:" \'V''
'^"'^**"" "^ ''' ^^'^-

-""^
be borne and paid as he directs. 57 V -h 23 sec 51

See Ont. Act, sees. 41, 42, 43, 44, and 45, as 'to costs.'

52 Order and certificate where finding in favor of owner.-
If nothing IS found due by the owner, the judge may make anorder staying all further proceedings, and make such iZ asto co,ts as may be just, and at the expiration of fourteen da^

ffTnr,W.T* ' "''"''^*^ '"''''''''^ ^^•^ "- «f the plain,

eh 2X sec 5I
"' *'' "'™' ''"^ "^ '''' P'^^""'^^- ^7 V.

See Ont. Act, sees. 41, 42, 43, 44, and 45, as to costs.

bank to credit of action.-Where anything is found due by theowner he may on, or at any time before the day appointed for
payment, pay the amount found to be due by him into a bank
"r.,ned by the judge to the credit of the action, and thereupon
upon the proof of such payment, the judge may grant ex parte a'
eert-hcate in Form (16) in the schedule to this chapter, vacating

t- l\

f^m

^ HI



w

282 THE LAW OF MECHANICS* LIENS IN CANADA.

the lien of the plaintiff, and all other liens of the same class as

plaintiffs. 57 V. ch. 23, sec. 53.

54. Cotti on certificate vacating lien.—The judge may make

such order as to the owner's costs of obtaining and registering

any certificate vacating the lien as may be just. 57 V. ch. 23,

sec. 54.

See Ont. Act, sees. 41. 42, 43. 44, and 45. as to costs.

55. Effect of registration of certificate vacating lien.—Upon

the registration of a certificate vacating any lien or lien.s, the

same shall thereupon be vacated and discharged. 57 V. cb. 2'^

sec. 55.
'

See Ont. Act, sec. 27.

56. Payment out of bank.—I'pon payment into a bank of

the amount which may be found due by the owner, the same

shall be (subject to the payment of any costs thereout, as may

be ordered) paid out to the parties found entitled thereto

by the report of the judge. 57 V. ch. 23, sec. 56.

57. Judgment for sale of land on default of payment by owner.

—In default of payment by the owner within the time directed

by the report, the plaintiff may apply to the said judge, who,

upon due proof of the default, may grant an order or judgment

for the sale of the land in question for the satisfaction of the

lien of the plaintiff, and other liens of the same class. 57 V. eli.

23, sec. 57.

See C»nt. Act, sec. 37.

58. Forn.' of judgment for sale.—The judgment for sale may

be in Form (15), set forth in the schedule to this chapter. 57

V. eh. 23, sec. 58.

59. Judgment to be entered with clerk of County Court.—

Such judgment for sale shall be entered as other judgments arc

required to be entered in the office of the clerk of the County
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Court, and shall have the same force or effect as a judgment
in the onlmary case of an action between the said parties. 57
V. ch. 23, sec. 59.

See Ont. Act, sec. 37.

80. Sale by .heriff.-The s,.le nn.ler said jud.nnent shall be
conducted by the sheriff who shall execute a deed to the pur-
chaser the proceedings on such sale shall be in the manner pre-
«nbed by statute respecting sales of land made under writs of
fieri facias. 57 V. ch. 23, sec. 60.

81 Eeport of sale by .heriff.-After the sale the sheriff shall
pay the proceeds into a bank to the credit of the action and
make a report upon the sale to the judge, who shall thereupon
tax the costs of the sale to the party entitled thereto, and shall
apportion the money realized among the parties entitled thereto
and may order the moneys realized to be paid out of the bank
to the parties so found by him entitled thereto. 57 V. ch 23
sec. 61.

•
• >

82. (1) Plaintiff to represent all lien-holders in proceedingi
for sale, etc.—For the proper proceedings to obtain an order
for sale and carrying out of the sale, and the apportionment of
the moneys realized thereunder, the plaintiff shall be deemed
sufficiently to represent all other lien-holders entitled to the bene-
fit of the action unless judge otherwise orders.

(2) Lien-holders of a class to rank pari passu.—Where there
are several liens under this chapter against the same party each
class of the lien-holders shall, subject to the provisions of sections
6. 9 and 11, rank part passu for the several amounts, and the
proceeds of any sale shall, subject as aforesaid, be distributed
Hmongst them pro rata according to their several claims and
rights.

(3) Adding parties.—The judge shall have power from time
to time to add any parties to the proceedings as he may deem
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necesaary or advisable, and may direct ai to aervice of notices on

such new parties.

(4) Death of owner, etc.—Tlie death of an owner or any

other defendant shall not cause the proceedings to abate, but

they may be continued againnt the personal representatives of

such owner or other def'^ndant. 57 V. ch. 23, sec. 62.

63. Carriage of prooeedingi.—Any lien-holder entitled to the

Iwneflt of the action may apply for the carriage of the proceed-

ings, and the judge may thereupon make such order as to costs

and otherwise an may be just ; and any lien-holder who obtains

the carriage of the proceedings shall, iti respect of all proceed-

ings taken by him, be deemed to be the plaintiff in the action.

57 V. ch. 23, sec. 63.

See Ont. Act, sec. 36.

64. Oiimiisal of proceedings for want of prohvontion.—Any
person affected by the proceedings may apply to the judge to

dismiss the same for want of due prosecution, and the judge

may make such order upon the application as to costs or other-

wise as may be just. 57 V. ch. 23, sec. 64.

68. Service on gnardian of infant defendant.—Where any in-

fants are named as defendants the appointments referred to in

section 42 may be served upon the official guardian of such in-

fants. If there is no official guardian, the judge may appoint

a guardian ad litem. S'lch official guardian or guardian so ap-

pointed shall thereupon become and be the guardian ad litem

for such infants in the proceedings, and it shall not be necessary

to serve any such infant defendant with any further or other

proceedings, and such infant shall be bound thereby. 57 V. ch.

23, sec. 65.

66. (1) Costs.—^Reduction of costs where in excess of ten per

cent, of proceeds.—The fees and costs in all proceedings taken

under this chapter shall be such as are payable in respect of
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t° ^he ordinary procedure of theUunty Court, but where the tHX..,l eo«t« of pro<...e,nnKH to en-
force any hen are payable out of the amount realized by >uch
proceeding, for the natinfaction of the lien, and nhall exceed ten
per cent, of the amount realized thereby for the satinfaction of
th.- hen. such eoKta nhall Ik- r.-luce.! p.-.,,.orti„natelv l,v the judKe
BO as the aame Hhall not in the aggregate exceed the «,id ten per
cent., and no more co«t« than such reduced amount shall h' re-
coverable between party and party or solicitor and client.

(2) Limit to coit..-In no case shall the costa taxe«l againat
any of the parties excee<l ten per cent, of th. a.nount in dispute
between auch party and the party to whom the corta are awarded.
o7 V. ch. 23, sec. 66.

See Ont. Act, sec. 41, 42, 43, 44, and 45. aa to costs. See also
Donal V. Segcl, (1896) 32 C.L.J. 681.

87. CertiScate for balance of olaim where lien not paid in fuU
-After the amount of the lien shall be reahzed. any lien-holder
who has proved a claim may apply to the said judge, upon notice
to h.a primary debtor, for judgment for the payment of any bal-
ance which may remain due after deducting the amount received
or payable in respect of the lien, and thereupon the judge may
grant or refuse the application upon auch terma as to costs or
o herwise aa may be just; and in ease he st-es fit to grant the ap-
pheation he will grant a certificate of the amount for which he
finds the applicant is entitled to judgment for debt and costs.
57 V. ch. 2^ sec. 67.

88. Certificate to be enforced at a judgment of County Court-
Such certificate may be filed in the office of the clerk of the court
H.ul the same, whether the amount awarded exceeds the ordinary
.n-rmdiction of the County Court or not. shall thereupon be en-
tered m the judgment book and shall thereupon become a judg-
ment of the court, and may be enforced in like manner as any
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other judgment for the payment of money ia enforced in the said

court. 57 V. eh. 23, aec. 68.

See Ont. Act, sec. 47.

69. (1) Appeal.—Onit-ra and certiflcnteB made by a judge

under this chapter shall be appealable to the Supreme Court in

like manner as any order or decision of a County Court judge in

ordinary actions is appealable.

(2) Stay of proceedingt pending appeal.—In case of appeal

from any such order or certificate, the proceedings upon such

order or certificate may be stayed as in ordinary cases. 57 V.

ch. 23, sec. 69.

See Ont. Act, sec. 40.

70. Proceeding to be deemed an aotion.

—

A proceeding under

this chapter shall he deemed to be an action. 57 V. ch. 23, sec. 70.

71. (1) Joinder of lien-holden.—^Proceeding by lien-holder

deemed to be taken for whole clau registering liens, etc.—Any
number of lien-holders may join in one action or proceeding; and

any action or proceeding brought by a lien-holder shall be taken

to be brought on liehalf of all the lien-holders of the same class

who have registered their liens before or within fourteen days

after the commencement of the action, or who shall within the

said fourteen days, or within such further time as may be allowed

for that purpose, file with the judge of the County Court of the

county where the proceedings have been brought, a statement,

entitled in or referring to .the said action, of their respective

claims.

(2) Consolidation of proceedings.—Where separate proceed-

ings are instituted by lien-holders, the judge may consolidate the

proceedings and give all such directions as to carry ;on the

same, after consolidation, as he may deem necessary or desirable.

57 V. ch. 23, sec. 71.

« See Ont. Act, sec. 35.
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78. EaltrftmaBt of tim«.-Th.. jikIro may on good vaune ex-
tend the time within which any proi>oe<ling, aiv t., b.. tak-n lui.Ier
thw chapter, upon application made either before or after the
tune for taking any such proceedings has expired. 57 V ch
23, MC. 72.

78. Order by Jndfe for payment out of money in bank-
Any money paid into a bank un-U'r this chapter shall be paid out
by the order of the judge as he may direct. 57 V. ch. 23, see. 78.

74. ProTiiion for other jndge to act in cape of interett.—
In case the judge of the County Court in which the land. \r re-
spect of which the lien is .-laimed is situate, is interested in any
proceeding under this chapter, or related to any of the parties,
the proceedings may be taken before any judge of another County
Court, who in so acUng shall, for the purpose of such proceed-
ings, be deemed to be a judg. A the County Court of the county
jn which the lands in question are situate. 57 V. ch. 23, sec. 74.

75. Before whom affidavit may be sworn.—Any affidavit re-
quired under this chapter may be sworn before a justice of the
peace or commissioner for taking affidavits. 57 V. ch. 23, sec. 75.

See Ont. Act, sec. 17, note "j."

78. Application of chapter.—The provisions of this chapter
shall not apply to contracts entered into prior to the first dav of
August, A.D., 1894. 57 V. ch. 23. see. 76.

See Ont. Act, sec. 50.
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SCHEDULE.

Form 1

—

Section 15.

Claim of Lien.

A. B. (name of claimant) o* (here sUte residence of claim-

ant) (if so, .IS assignee of ), (stating name and residence
of assignor), under the ^fechanics' Lien Act, claims a lien upon
the estate of (here state the name and residence of owner of

the land upon which the lien is claime<l), in the undermentione<l
land in respect of the following work (or materials), that is to

say: (here give a short description of the nature of the work
done or the materials furnished for which the lien is claimed),
which work was (or is to be) done, (or materials were furnished),

for (here state the name and residence of the person upon whose
credit the work is done or materials furnished, on or before the

day of . Tlie amount claimed a.s due (or to be-

come due) is the sum of $

The following is a description of the land to be charged:
(here set out a concise description of the land to be charged,
suflficient for the purpose of registration). (Where credit has
Iwen given, insert) : The said work was done (or materials were
furnished) on credit, and the period of credit agreed to, expired
(or will e-xpire) on the day of , A.D., 19

Dated at this day of , A.D., 19 .

{Signature of claimant.)

51 V. ch. 23—Form (1).

Form 2

—

Section 15.

Claim op Lien for Wages.

A. B. (name of claimant) of (here state residence of claim-

ant) (if .w, as a.ssignee of ), (stating name and residence

.%
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•h. tod „p.nSi: 4 u':Lf^irLT" °'."" '""'"

"

The amount claimed as due is the sum of $

for the pun,ose of^SsSon) '
''"' *^ "^ ^''^'•^^^' ^^'''-^

Dated at this day of
, A.D., 19

(Signature of claimant.)

57 V. eh. 23-Form (2)'.

I if

Form 3—Section 15.

Claim op Lien for Wages by Several Claimants.

The following persons under the Mechanics' T Jpt, 4.+ i
•

A. B., of (residence) $ *„_ , ,

C. D., of (residence) I
' ^ ^^' ^"^''•

E. F., of (residence I
'

jj, t^',
«-«^^«-

rp, ^ „ „ . .

^
'
^°^ days' wages.

The following « a description of the land to be charged-

Dated at this day of
, A.D., 19 .

(Signature of claimants.)

i9-«Ec„. u.». ^' ^- «•'• 23—Form (3).
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Form 4

—

Section 16.

Affidavit Vebipyino Claim.

I, A. B., named in the above (or annexed) claim, do make
oath that the said claim is true (or that the said claim so far as
relates to me is true) or

We, A. B. and C. D., named in the above (or annexed)
claim, do make oath, and each for himself, saith that the said

claim so far as it relates to him is true.

(Where the aflfidavit is made by agent or assignee a clause

must be added to the following effect) :

—

I have full knowledge of the facts set forth in the above (or

annexed) claim.

Sworn before me at in the '

County of this day of (Signature.)

, A.D., 19 . Or,

The said A. B. and C. D. were severally

sworn before me at in the County

of this day of ,

A.D., 19 . Or,

(Signature.)

The said E. D. was sworn before me at

, in the County of this (Signature.)

day of , A.D., 19 .

57 V. ch. 23—Form (4).

Form 5

—

Section 80.

Contractor 's Affidavit.

I, A. B., contractor (or sub-contractor, as the case may be),

for certain work on the land of , which may bo known ami
described as follows: (here describe land briefly), make oath and
say (or do solemnly declare) that I have paid all wages earned
in respect to or an the said work, up to and inclusive of the 14th
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day prec^^ing this day. that is to say, up to and inclusive of the

Sworn (or declared), etc.

57 V. eh. 23—Form (5).

Form 6

—

Section 30.

Affidavit of Agent.

vh,.h ™.y be known and de»riW aa follow,* ( Jere deacribe'

^:^ --r/of' --,
'- '- -;p .. .-/;:::'

Sworn to (or declared), etc.

'

57 V. ch. 23—Form (5).

Form 7—Section 33.

Affidavit of Mortgagor.

.

date 'the
^' '''

da^or'' °'"^;i \T''''
™°'^^^^«' ^--«

part and T n ?= \ '
™*'^^ between myself of the first

make oath and a.y (or do solemiily decUre) :'-

l»diu in tuu. 1 turther say that all wages earned in resnppt t«or on the said work, up to and inclusive of the 14th Xnr^'
tZ "

"'"'h'^* i^
^" "^•: "P ^"^ ""'^ inelusle of ?he • '""

"a.> 01
, have been paid.

Sworn (or declared), etc.

57 V. ch. 23—Form (7).

I III

M
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Form 8—Section 40.

Affidavit Vehifyinq Claim.

(Title of Court and Cause.)

I,
, make oath and say: that I have read (or heard

read) the foregoing statement of claim, and I say that the facts
therein set forth are, to the best of my knowledge and belief,

true, and the amount claimed to be due to me in respect of my
lien is the just and true amount due and owing to me, after giv-

ing credit for all sums of money or goods or merchandise to
which (naming the debtor) is entitled to credit as against me.

Sworn, etc.

57 V. ch. 23—Form (8).

Form 9

—

Section 42.

Certificate and Appointment by Judge.

(Title of Court and Cause.)

I certify that the above named plaintiff, claiming to be a
contractor with the defendant (naming the owner), or a sub-
contractor of the defendant, A. B. who is (or claims under C. D.)
a contractor with (naming the owner), has filed with me a state-

ment of his claim to enforce a mechanics' lien against (describe
the lands) and take notice that I will, at my chambers at the

of in
, proceed on , the day

of , to determine whether the plaintiff is entitled to the
lien in case his right thereto is disputed, and on the day
of I will, in case his right is undisputed, or if disputed,
is established before me, proceed and take all necessary accounts,
and tax costs, for the purpose of enforcing such lien, and if you
do not attend at the time and place appointed, and prove your
claim, if any, the proceedings will be taken in your absence, and
you may be deprived of all benefit of the proceedings.

Dated the day of , A.D., 19

Judge of the County Court.

(Signature.)

57 V. ch. 23—Form (9).
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Form 10—Section 44.

Notice Disputing Plaintiff's Right op Lien.

(Title of Court and Cause.)

I dispute that the plaintiff is now entitled tn a m»„i, • .

(b) That there is nothing due to plaintiff:

Id) TW ?h^°'-^'' 'r ^""^ '^^^^ ^«<='»t«d and discharged-la) Ihat there is nothing due bv A R fth^ „ ,„'*,'
satisfaetion of the plaintiff's cW ^ '

"""''^ ^°' '^'

(Signature of defendant, in person, or his solicitor )This notice is filed by me, A. B., defendant, in person andmy address for service is (stating address withii two^L ofChambers of judge) (or, this notice is filed by Y Z ofsohcitor for the defendant, A. B.).

57 V. ch. 23—Form (10).

Form 11—Section 47.

Statement op Accounts to be Filed by Owner.

(Title of Court and Cause.)

Amount of contract price for work contracted to be

herein
Plu^ber) on the lands in question

^^^^ ""
$500.00

paid on account.

June 1. Paid E. F goQO (V)
July 5. Paid G. H. and B. K., sub-eontVac

'

torsof B. P $100.00

„ ,

'^^^^\ •: $300.00
Balance admitted to be due .... $200 00

"

57 V. ch. 23—Form (11).
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Form 12—Section 47.

Affidavit op Owner Verifying Account.

(Title of Court and Cause.)

I,A. B., of
,
being the owner of the lands iu questionm this action, rnako oath and say

:

That I have in the foregoing account (or, account now shown
to me, marked "A") set forth a just and true account of the
amonnt of the contract jrice agreed to be paid by me to E P
for the work contracted to be dor.*^ by him on the lands in
question.

I have also justly and truly set forth the payments made byme on account thereof, and the pc-sons (or person) to whom the
same were made, and the balance of $200, appearing by such
account to be still due and payable, is the just and true sum now
due and owing by me in respect of my contract with the said

Sworn, etc. 57 y. ch. 23—Form (12).

Form 13—Section 48.

Statement op Account by Lien-holder.

(Title of Court and Cause.)

E. F.

To G. H.,
1903 Dr

Jan. 1. To 12 dozen -brackets .412 00
Feb. 3. To 50 lbs. nails '.'.'.'.'.'.'.'.'^

5^00
Oct. 3. To 40 .sheets glass [[]] 4o! 00

1903. ,Cr.
^^''•^^

Feb. 4. By cash .$ 4.00
June 1. By cash 2O.OO 24.00

$33.00

57 V. ch. 23—Form (13).
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Form 14—Section 48.

Affidavit of Lien-iiolder Verifying Claim.

(Title of Court and Cause.)

I, G. II., of (address and occupation) make oath and sav—
1 have m the foregoing account (or, in the account now«hown to me mark^ "A") set forth a jmt and true account ofthe amount due and owing to me by E. H. (the owner (or by

^^°.u f
«"b-««ntractor with the defendant L. G ) (theowner) of the lands in question, and I have in the said accountg.ven credit for all sums in ca.h or merchandise or otherTe

to which the said E. P. is justly entitled to credit in respLt ofthe said account, and the sum of ($33) appearing by sa?daccount to be due to me as the amount (or balance) of such
account, is now justly due and owing to me

Sworn etc (address of claimant or his solicitor for service
to be set forth as in Form (10)).

57 V. ch. 23—Form (14).

Form 15—Section 58.

(Title of Court and Cause.)

Date

r..lT TT"" f}^',
aforesaid plaintiff, and upon hearing

read the statement of claim, and the report made herein on the
day of

,
It IS ordered and adjudged that the land

in question (describe the lands) be forthwith sold by the sheriff
of the said County of

; that the purchase money be paid
into the bank of to the credit of this cause ; that the pro-
ceeds of the said sale be paid by the court to the peraons who may
be found entitled thereto by the judge of the said court.

Entered this

Entered this

day of
, A.D., 19

'Signature.)

Judge, etc.
day of

, A.D., 19

(Signature.)

Clerk.
57 V. ch. 23—Form (15).
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FoBM 16—Section 53.

CERTincATB Vacating Lien,

(Title of Court and Cause.)

Date

I certify that the defendant A. B. (the owner) has paid into
the Bank of to the credit of this cause all moneys due
and payable by him for the satisfaction of the liens of the plain-
tiffs and E P., G. H., J. K., and J. L., and their liens are hereby
vacated and discharged so far as the pame affect the following
lands: (describe lands).

(Signature.)

Judge, etc.

57 V. ch. 23—Form (16).

PoBM 17—Section 52.

Cebtiwcate Vacating Lien.

(Title of Court and Cause.)

Date

I certify that I have enquired and find that the pUintiff is
not entitled to any mechanics' lien upon the lands of the defen-
dant A. B. (the owner), and that his claim for lien is vacated
and discharged so far as the same affects the foUowing lands-
(describe lands).

(Signature.)

Judge, etc.

57 V. ch. 23—Form (17).
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Form 18—Section 67.

297

Cebtificatb for Judgment fob B.vlance apter Realization
OF Lien.

(Title of Court and Cause.)

Date

Upon the application of A. B., on due notice to r R t i

u;8 Lien Act to recover against C. D. $ debt and *
costs, and that upon filing this certrficate in he ScJ of the

(Signature.)

Judge, etc.

57 V. ch. 23—Form (18).
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RFA'ISED STATUTES OF NOVA SCOTIA. 1900.

CHAPTER 171.

Op Liens op Mechanics and Others.

Short Title,

1. Short title.—Thift chnptcr may be cited as "The Mechanics'
Lun Apt." 1899, ch. 29, sec. 1.

Interpretation.

2. Interpretation.—In this chapter, unless the context other-
wise re(iuire.s, the following cxpre-ssions shall be construed in the
manner in this section mentioned :—

(a) "Contractor."—"Contractor" means a person contract-
ing with, or employed directly by, the owner or his agent for

the doing of work, or for furnishing or placing materials or

machinery for any of the purposes mentioned in this chapter.

(b) "Snb-contractor."—"Sub-contractor" means a person not
contracting Avith or employed directly by the owner or iiis

agen; for the purposes aforesaid, but contracting with or em-
ployed by the contractor, or by some other person who has con-

tracted with or is employed by the contractor.

(c) "Owner."-"Owner" includes any person, firm, company,
corporation, or association having any estate or interest in the

lands upon, or in respect to, which the work is done, or machinery
or materials are furnished or placed, at whose request and upon
whose credit, or upon whose behalf or with whose privity or

consent, or for whose direct benefit, any such work is done, or

machinery or materials placed or furnished, and any person
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Claiming under him who«e rightH are acquired after the vork inrespect to which the lien in claiuuHl i, commencHl to be done Trthe matenala furninhed have been eon.n.enced to be furnuLJ^.
(d) "P.noa."--..Per«on" includes a lK,dy corporate firm

partnership or association.
'

(t) •W^."_"Wa|[»" „„an. money earned by the me.•h^^,e .r laborer for work done, whether by the da, or aa pJe

See Ont. Act, sec. 2, and notes thereunder.
The Ontario Act includes a municipal corporation and a railway company under the definition of -owner "

A foreign corporation would be entitled to acquire a lien

Man 366^ "' '" *""' '^^ •"""'•^'^ ^- ^•-»^-' ("s^S) H

Lien, Person Entitled To, Creation and Effect Op.

8 When Uen ari«.._(l) Unless he signs an express agree-ment to the contrary, every person who perfortns any work or
serv.ce upon or in respect to, or places or furnishes any material
to be used m the construction, fitting, alteration, improvement
or repair of, any erection, building, road, railway, wharf, pier'
bridge, mine, well, excavation, sidewalk, pavement, drain or
sewer, or the appurtenances to any of them, for any owner con
tractor, or subcontractor, shall by virtue thereof, have a lien
for the price of such work, services, or materials upon the erec
tion, building, road, railway, wharf, pier, bridge, mine, well
excavation, sidewalk, pavement, drain, or sewer, and upon the
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ppurtenancet to any of them, and the landa occupied thereby or
enjoyed therewith, or upon or in respect to which aueh work or
«ervice u performed, or upo„ which auch materiala are furniahed
or placed to be uaedj limiled. however, in amount to the aum
juntly due to the penwn entitled to the lien and the aum justly
owing (except a» in this chapter provided) by the owner.

(2) Such lien, upon regiiitration, m in this chapter pro-
vidwl, Hhall attach and take effect from the date of the regis-
tration an against 8ub«equent purchaaera, mortgageee, or other
incumbrances. 1899, ch. 29, sec. 4.

See Ont. Act. sec. 6, and cases cited. See also anending
( nupters, po$t. *

The word "road" Ir not in the Ontario Act. This section
om,ts the words "land," "bulkhead," " trestlework, " ".ault,"

.. ,', .

' '""nta'n." "fishpond," "aqueduct." "roaibed "
way, fruit and ornamental trees," which are used in theOntano Act. At least some of these things specified, howeverm the Ontario Act, would probably be held to be covered by

t^.rnf'.i.'^^-'^'.^r'
*'""^'"*'

• • •
or the appurtenances

to any of them" in this section.

As to what constitutes a building or erection, see a largenumber of cases cited in Adomson v. Rogers, (1895) 22 A.R. 415.
C. & W who were awarded a contract to place heating appar-

atus ma hotel building owned by the defendant D., ordered
materials required from plaintiffs in a letter stating- "We have
secured contract for hotel which requires above goods " Held
that these words sufficiently identified the building for which'

09(^37 Nir237.''''
^"""'"'^ ^'^^'"' ^"^ "^ ^""" '' '*''

The word "mine" used as affecting claims of others than
laborers includes the areas and the deposit of ore, and the parcel
of land on which such deposit is found; and the wond "appur-
tenances refers to articles of movable property used in workinjr
the mine. Pelton v. Black Hawk Mining Co., (1903) 40 N S R
385.
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thett!r "^^ "•' **~*«*-n) The lien .hall attach upon

"ulway wharf, p,er. bridRe, mine. well, exeavation, .idewaik

TZlTrrr"' "•"• ""-" ^^^ -PPurtenan^^ to at'or them and the land, occupied or enjoyed therewith

th.N Chapter provided. 1899, eh. 29, sec. 5
See Ont Act, sec. 7 (1) and (2)! and noten thereunder.

5. When property destroyed by Hre.-Wher.. ahv „f !.
Perty upon which a lien is ,ive' ,,• tlIZ^r:J^Z
partly destroyed by fire, any money received brreln o any.naurance thereon by the owner shall take the viZZthl^perty so destroyed, and shall, after ^atisf^n/^T prior rn'orj"ga.e or charge^ be subject to the claims of alfpeln's ZrZlto the same extent as if such money, were realized by sale ofHueh property in an action to enforce „ lien. 1899, ch 29 Tec 6

See Ont. Act, sec. 8.
.

• •

6. Amount of lien.-Except as in thi. chapter is othenvise-v.ded, a l,en shall not at.ach so «s .o .„«ke the owner l'^"tor a greater sum than the sum payable by the owner to the
contractor. 1899, ch. 29, sec. 7.

^*

See Ont. Act, sec. 9.

7. Amount in caw of penon other than contractor-Exceot^.th,s chapter is otherwise provided, where the lien iscS
strL ?r°" ''"" *^' '""*™'^*°'-' '""^ ""'"""t of «ueh lien

.
' T

*'' ''"^""^ ""'"^ '' *'- -»t-tor, or sub
..ntraetor, or other person for whom stach work or se;vice h,Hb..n done, or the materials have been furnished or placed for
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such work, service, or materials. 1899, ch. 29, sec. 8. By Chapter
68 of the Acts of 1903 this section was amended by adding to it

the words "at the date at which said lien is claimed."

See McDonald v. Dominion Iron and Steel Co., (1903) 40
N.S.R. 465.

See Out. Act, sec. 10.

8. SeductioBi in favor of inb-oontractors, etc.— (1) In all

cases the person primarily liable on any contract under or by
virtue of which a lien may arise under the provisions of this
chapter shall, as the work is done or materials are furnished
under such contract, deduct from any payments made by him
in respect to such contract, and retain for the period of thirty
days after "the completion or abandonment of the contract, fifteen
per cent, of the value of the work, services, and materials ac-
tually done, furnished, or placed, and such value shall be cal-

culated on the basis of the price to be paid on the whole con-
tract; and the liens created by this chapter shall be a charge
upon the amounts so retained under this section in favor of sub-
contractors whose liens are derived under persons to whom such
moneys so retained are respectively payable.

(2) All payments up to eighty-five per cent, of such value
made in good faith by the owner to the contractor, by the con-
tractor to the sub-contractor, or by one sub-contractor to any
other sub-contractor, before notice in writing of such lien has
been given by the person claiming the lien to the owner, con-
tractor, or sub-contractor, shall operate as a charge pro tanto
of the lien created by this chapter.

(3) Payment of the moneys required to be retained under
this section may be validly made .so as to discharge all liens or

charges under tills chapter in respect thereto after the expiration

of the period of thirty days mentioned in this section, unless

proceedings have been previously taken under this chapter to
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See Ont. Act, sec. 11, and notes thereunder.
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et/r'fT"*"
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Otherwise, written notice of such payment to the contractor, or
his agent, or to the sub-contractor, or his agent, as the case may
be, such payments shall, as between the owner and the contractor,
or as between the contractor and the sub-contractor, be deemed
to be payments to the contractor or the sub-contractor on his
contract generally, but not so as to aflfect the percentage to be
retained by the owner, as provided by the next preceding section
of this chapter. 1899, ch. 29, sec. 10.

See Ont. Act, sec. 12.

10. Priority of liens.— (1) Any lien created by this chapter
shall have priority over all judgments; executions, assignments,
attachments, garnishments, and receiving orders recovered,
issued, or made after such lien arises, and over all conveyances
or mortgages made after registration of such lien as in this chap-
ter provided.

(2) In case of an agreement for the purchase of land, and
the purchase money, or any part thereof, is unpaid, and no
conveyance made to the purchaser, the purchaser shall, for the
purposes of this chapter, be deemed the mortgagor, and the seUer
the mortgagee.

(3) Except as is otherwise provided by this chapter, no per-
son entitled to a lien on any property, or to a charge on any
moneys under this chapter, shall be entitled to any priority or
preference over any other person of the same class, entitled to

a lien or charge on such property or moneys under this chapter,
and each class of lien-holders, except as is otherwise provided by
this chapter, shall rank pari passu for their several amounts,
and the proceeds of any sale shall, subject as aforesaid, be dis-

tributed among the lien-holders pro rata, according to their

several classes and rights. 1899, ch. 29, sec. 11.

See Ont. Act, sec. 13.

11. :Lien of mechanic, etc., for wages, priority of.— (1) Every
mechanic or laborer whose lien if for work done for wages shall,
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to the extent of thirty davs' wjutpb ».«„ • •.

derived through the aamTLt !'
^"°"*^ ^^'^ *" "«°*

fifteen per cent dtcTeTtoT ^ 7 ""'"-"t'^'tor on the

rank p«„ passu on such fifteen per cent.
^

tJtit^rpiii^yTsc ^ ^^^"^^ ^° --- *« ^-
a lien^s'cllteTrtitltrr"^^^ ^"^^"^ -'^-

.tained«han^caIcuIateT:nteTrrdreT^^^^^
-shed or placed by the contractor or sub.«,ntrJorT wh!mthe person claiming such lien is employed.

"

(4) Where the contractor or sub-contractor makes defaultm «,mp e .ng his contract, the percentage requiij^ te ^tamed shall not, as against a pe«on claiming a lien for wai^.^der th« chapter, be applied to the completion of the13or for any other puroosp hv fKo
^""irai-i,

X ,

purpose, Dy the owner or contifi/>tnf

tract by the conlrMtor or .ub^ontmtor, oor in paymeM or

:it:r.r.
"'' "'•"- °'- "- "'^' «'« -™- -

(5) Every device by any owner, contractor, or sub-contractor ach,pted to defeat the priority given to liei. for wage Tyth.s chapter shall, as respect the holders of such liens brnuJand void. 1899, ch. 29, sec. 12.

465.^""
"^'''^'"'^'^

''• '^''"""''" ^'•"" * ^'^^^ t'o:, (1903) 40 N.S.R.

See Ont. Act, sec. 14.

12. (1) Materials etc., not to be removed.-During the con-tmuance of the lien no portion of any ,„aterials or machinery
-'0—MECH. lltK.
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affected thereby shall be removed to the prejudice of the lien,

and any attempt at such removal may be restrained on appli-

cation to the Supreme Court, or a judge thereof, or to the County
Court or a judge thereof, respectively, according as the claim is

over or under the sum of four hundred dollars. See Chapter 15
of the Acts of 1903-4 amending this section.

(2) The court or a judge to whom any such application is

made, may make such order as to costs of and incidental to

the application as he deems just. 1899, ch. 29, sec. 13 (part).

See Ont. Act, sec. 16 (1) and (2).

13. Where any materials are actually brought upon any
land to be used in connection with such land for any of the
purposes previously specified in this chapter, the same shall be
subject to a lien in favor of the person supplying the same until

put in the building, erection, or work. 1899, ch. 29, sec. 13
(part).

See Ont. Act, sec. 16 (3).

14. Begiitration of claim.—A claim for lien may be regis-

tered in the registry of deeds for the registration district in

which the land is situated. 1899, ch. 29, sec. 14.

See Ont. Act, sec. 17 (1).

18. (1) Contenti and form of claim.—A claim for lien shall

state,

(a) the name and residence of the person claiming the lien,

and of the owner of the property to be charged (or of

the person whom the person clainung the lien, or his

agent, believes to be the owner of the property proposed

to be charged) and of the person for whom and on whoso
credit the work or service was, or is to be, done, or ma-

terials or machinery furnished or placed, and the time

m
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^ll?"*
'^''°"''''"° °' *'^ ^•''•^ '" ^^^^'''^ done, or tobe done or materials or pachinery furnished or placedor to be furnished or placed

;

'

(c) the sum claimed as due or to become due;
(d) a description of the land to be charged •

(e) the date of expiry of the period of credit, if any, agreedupon by the lien-holder for payment for hi. «.rk oTi^
vice or materials, where credit has been given.

(2) The claim may be in one of the forms A or B in the

Te^t th iS^'Tr °^ *^ ''' "'« ^'^-^' -<^ •^'^«" be ve^!
fled by the affidavit (form C) of the person claiming the lien
or of his agent or assignee having a pemonal knowledge of the
.natters required to be verified, and the affidavit of the agentor assignee shall state that he has such knowledge.

the lands of a rajlway company, it shall be a sufficient d^rip-
tion of such lands to describe them as the lands of such raU-way company, and eveiy such claim for lien shall be registeredm the registry of deeds for the registration district in which
such hen 18 claimed to have arisen. 1899, ch. 29 sec 15

I

16. Union of clam..-A claim for lien may include claims
aj?amst any number of properties, and any number of persons
claiming liens on the same property may unite therein (form
D), but when more than one lien is included in one claim, each
hen shaU be verified by affidavit (form C), as provided in the
next preceding section of this chapter. 1899, ch. 29, sec. 16.

See Ont. Act, sec. 18.
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17. Imfularity not to inTalidate lien.— (1) Substantial com-
pliance only with the next two preceding sectiona of this chapter
shall be required, and no lien shall be invalidated by reason of
the failure to comply with any of the requisites of such sections,

unless in the opinion of the court or judge who has power to try
the action under this chapter, the owner, contractor, or sub-con-
tractor, or mortgagee, or any other person, as the case may be, is

prejudiced thereby, and then only to the extent to which he is

thereby prejudiced.

(2) Nothing in this section contained shall be construed as

dispensing with the registration required by this chapter. 1899,

ch. 29, sec. 17.
'

See Ont. Act, sec. 18.

18. Segistrar to register, fees.—The registrar, upon payment
of a fee of twenty-five cents, shall register the claim so that the
same may appear as an incumbrance against the land so de-
scribed. 1899, ch. 29, sec. 18.

See Ont. Act, sec. 20 (1).

19. Eegistry Act to apply.—Where the claim for lien is so re-

gistered the person entitled to such lien shall be deemed the pur-
chaser pro tanto and within the provision of the Registry Act,
but, except as in this chapter provided, the Registry Act shall
not apply to any lien arising under this chapter. 1899, ch. 29,
sec. 19.

See Ont. Act, sec. 21.

20. Eegistration in other caiei.- (1) A claim for Hen by a
contractor or sub-contractor may, in cases not otherwise provided
for, be registered before or during the performance of the con-
tract, or within thirty days after the completion thereof.

(2) A claim for lien upon materials or machinery may be

registered before or during the furnishing or placing thereof, or
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^J^^^'TJr °' ')' """"'"^ ""' ^'^'-'^ 0^ '^^ l^t ma-tenate or machinery so furnished or placed.

(3) A claim for lien for wages may be registered at any timeduruig the performance of the work for which such wZ a-c aamed or within thirty days after the last day's work foTJhich
the hen IS claimed. 1899. ch. 29, sec. 20.

torwnicn

^ct»^'of^;9(^1i,r- Z^V^l ^*^- ""y ^^^P^^'- 27 of the N. S.

One Rhuland had a contract with Wright for the construe

lh« property under the Mechanics' Lien Act, 1899 but m^^
August, 1900. On an application to set aside Dempster's lien

tS;t^in tSh"" f«"°T?
J"<J«™-t: "I thin'klL wor^contract m the 20th section of the Act means the original con-

InT K
^^' °^°''' """^ °°* '^' ««°t"««t between the SracJor

Tco I'lSd rtt\ '.' "° ^'""^ '^'^ *"^° registered,dIX
fi. ll

^''"''*'^^ *•''''''' have registered one at any time withinhirty days after the completion of that contract There seemsto be no reference to the abandonment of the contract except Tn

ST 'k"V°
^'"^ ^^ '^"^ ^^'^'^ I "^ i°«"°ed to the opfnionthat an abandonment would be held as equivalent to a coniDlTt.on, and no claim could be registered afte'r thirty dlys from theabandonment of a contract. In this case no period of credit is

2T"flV^: 'l'*'™/"^
^''- ^^"'P^t^r has^worn nTn affi'davit attached to the claim that none was given nor is the lirnclaimed upon materials or machinery as provided by sLuon OO

"'rr4r/thewo\^^"''"^'^' 'J''?''
^'^' - construing ttHords after the work or service has been completed,' in the casesof sub-contractors Does this mean after the original conSha. been completed or after the completion of the sub-coZacT

Subjections 2 and 3 of section 22 of the Ontario Act have beenomitted from the corresponding section (20) of our Act, and de-
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oisiona on these seetioiu, including Hall v. Hogg, 20 O.K. 15, are
not, I think, applicable. Application dismiaaed. " Dempster t
Wright, (1900) 21 C.L.T. 88.

I

When Lien Shall Ceass.

81. ITnregiitered claim, lapse of.—Every lien which is not
duly registered under the provisions of this chapter shall abso-

lutely cease to exist on the expiration of the time by this chap-
ter limited for the registration thereof, unless in the meantime an
action is commenced to realize the claim, or in which the claim

may be realized under the provisions of this chapter, and a cer-

tificate thereof (form E) (which may b^ given by the proper offi-

cer of the court in which the proceedings are instituted) is duly
registered in the registry of deeds for the registration district in

which the lands in respect to which the lien is claimed are situ-

ated. 1899, ch. 29, sec. 21.

See Ont. Act, sec. 23.

22. Segittered lien to lapse nnleu action brought.—Every lien

which has been duly registered under the provisions of this chap-

ter shall absolutely cease to exist after the expiration of ninety

days after the work or service has been completed, or the mater-

ials or machinery furnished or placed, or the expiry of the period

of credit, where such period is mentioned in the claim of lien

registered, unless in the meantime proceedings are instituted to

realize the claim under the provisions of this chapter, and a cer-

tificate registered as required by the next preceding section.

1899, ch. 29, sec. 22.

See Ont. Act, sec. 24 (1).

Transmission of Lien.

23. Tranimiition of lien.—In case of the death of a lien-holder,

his right of lien shall pass to his personal representatives, and

\M'
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the right of a lien-holder may be assigned by an instrument in
writing. 1899, ch. 29, sec. 23.

See Ont. Act, sec. 26.

Discharge of Lien.

24. Oiieharge of llea.-(l) A lien may be discharged by a re-
ceipt signed by the claimant, or his agent duly authorized in
writing, acknowledging payment, and verified by affidavit and
registered. The fee shall be the same as the fee for registering a
claim of lien.

(2) Upon application the court or judge having power to try
an action to realize a lien may receive security or payment into
court in lieu of the amount of the claim and costs, and may there-
upon order that the registration of such lien be vacated.

(3) The court or judge may, upon any other ground, order
that the registration of any lien be vacated.

(4) Where the certificate that proceedings have been taken to
realize any lien has not been registered within the time limited
by this chapter, and an application is made to vacate the registra-
tion of such lien after the time for registration of such certificate,

the applicant shall not be required to give notice of the applica-
tion to the person claiming the lien, and the order vacating the
lien may be made ex parte upon production of the certificate of
the registrar, certifying the facts entitling the applicant to such
order. 1899, ch. 29, sec. 24.

See Ont. Act, sec. 24.

26. Security, etc., taking of, not to affect lien.—The taking of
any security for the claim, or the acceptance of any promissory
note therefor, or the taking of any other acknowledgment thereof,
or the giving of time for the payment of the claim, or the taking
of any proceedings for the recovery of the claim, or the recovery

?(
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of any penonal judgment for the claim, shall not merge, waive,

pay, satitfy, prejudice, or dettroy any lien created by this chap-

ter, unless the lien-holder agntea in writing that it shall have that

effect : Provided, however, that no person who has extended the

time for payment of any claim for which he has a lien under this

chapter, shall obtain the benefit of this section unless he com-

mences an action to enforce such lien within the time limited by

this chapter, and registers a certificate that such proceedings have

been taken as required by this chapter, but no further proceed-

ings shall be .taken in the action until the expiration of such ex-

tension of time : and provided, further, that notwithstanding such

extension of time, such person may, where an action is com-

meueed by any other person to enforce a lien upon the same pro-

perty, prove and obtain payment of his claim in such action as if

no such extension had been giv^n. 1899, ch. 29, sec. 25.

See Ont. Act, sec. 28.

LlEN-IIOLDER ENTrriiED TO INFORMATION AND INSPECTION.

26. Lien-holder may demand inspection of coBtraot.—Any lien

lien-holder or person entitled to a lien may at any time demand

of the owner, or his agent, the terms of the contract or agree-

ment with the contractor for and in respect to which the work,

serrice, or materials is or are performed, or furnished or placed,

and if such owner or his agent,

—

(a) does not at the time of such demand, or within a rea-

sonable time thereafter, inform the person making such

demand of the terms of such contract or agreement, and

the amount due or unpaid on such contract or agreement

:

or,

(b) intentionally or knowingly falsely states the terms of

such contract or agreement, or the amount due and un-

paid thereon,

and if the person claiming the lien sustains loss by reason of such
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29, .w. 26.
^ '*•* """"""^ «' •"'^h »<*»• 1899. ch.

See Ont. Act, sec. 29.

87. Order of Jndfs for inip«,tion.-The conrt „. •
.. .

power to try an action to enVrce « lilnZL '
plication at any time before or afte any ^IV""""*'*^

"'
for the enforcement of .n„h i- . ^ ''"" " commenced

hi. a^ent toTXe al^a
-' TZT^' '^ ^^« «-- -

such contract, and may make aL ^ J'«°-holder to inspect any

«uch applicat on and orZ
"^

'" "^"P"' **» '^' ^«'»- <"PPiicaiion and order as is just. 1899, ch. 29, sec 27
See Ont. Act, sec. 30.

Enforcement of Liens, Pbocedube

(J) Any number of lien-holders claiming liem, „„ ,h.
pr,.|«rty m., join i„ ,he „«„„, ^j 11. . f""
Cen.l,ol<i,r d,.ll be taken to be bCh, 1 k ?,, T**' ''^ '

l-.-hoHer. on ,h, property in,„S "" '*'""" '' '" »"«

(4) It shaU not be necessary to make any lien h„u . ,
.'..... .0 .be action, but .„ ,ien.ho,de„ :^^:^'^IZ":,

i
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trial shall, for all purpowa, be treated aa if they were partiea to

the action.

(5) Every auch Hen-holder who ia not a party to the action

ahall file hia claim, verified by affidavit (form O).

(6) The atatement of claim ahall be aerved within one month

after it is tiled, but the court or judge having power to try the

action may extend the time for aervice thereof. 1899, ch. 29, aeca.

28, 29.

See Ont. Act, aec. 31. See alio McDonald v. Consolidated 0.

M. Co., (1901) 21 C.L.T. 482, and Pennington v. Morley, (1902)

3 O.L.R. 514.

Thia section when read with aec. 31 requirea that notice of

taking an order for judgment should be given prior incutn-

brancera so as to protect their rights, i'elton v. Black Hawk
Mining Co., (1903) 40 N.S.R. 385.

29. Joinder of claima.—The statement of defence may be in

one of th6 forma H or I, and the affidavit of verification in the

form J. The time for delivering a statement of defence shall be

the same as for entering an appearance in an action in the Su-

preme Court.

See Ont. Act, aec. 31 (3).

SO. Trial and powers of conrt.

—

(1) After the delivery of tlie

statement of defence, where the plaintiff'a claim is disputed, or

aftf" the time for delivery of defence in all other cases, where it

ia desired to try the action otherwise than at the ordinary sitting.s

of the court, either party may apply to a judge who has power to

try the action to fix a day for the trial thereof, and the judi;e

shall make an appointment fixing the day and place of trial, ami

on the day appointed, or on such other day to which the trial is

adjourned, shall proceed to try the action and all questions which

'arise therein, or which are necessary to be tried to fully dispose

of the action, and to adjust the rights and liabilities of the per-
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«n. .ppe.ring before him. or upon who,,, the notk-e of trial ha.been «,rved and at the trial .hall take all account., make IZm "": '" ^"-'"-' -<• '•« «» thin^ .,eee«ar; to t;

a It^Tnrr ""'"V'-P"- "' •»- -«->. «"<! of all .natte^
que.t ona wd account, arwing i„ the action, or at the trial an.
to adjuat the right, and liabiliti.. „f. an., give «l, necelry re

."

to. all partae. to the action, or who have been «rved with the nc

Jporl k" •
•"' "'"" ^'"^^ •" -"•»- - »•- ^"^^J-t

(2) The judge who trie, the action may order that the eatate
or .ntere. charged with the lien be .old. and when by the judg-ment a «le of the e.tate or intere.t charged with the lien i. or-
dered, the judge who trie, the action may direct the «,le to take
P^ce at any time after judg,nent, allowing, however, a reason-
able time for advortiaing such mIc.

(3) The judge who trie, the action may aliw order the .ale ofany matenala, and authorize the removal thereof.

(4) Any lien-holder who haa not proved his claim at the trial
of any action to enforce a lien, on application to the judge who
tried the action, upon .uch tern.H a. to coat, and otherwise aa are
just, may be let in to prove hi. claim at any time before the
amount realized in the action for the aatiafaction of lien. ha. been
d.. ributed and where auch claim i. proved and allowed, the
judge .hall amend the judgment «) a. to include .uch claim
therein.

(5) Any lien-holder for an amount not exceeding one hun-
dred doUar., or any lien-holder not a party to the action, may at-
tend ,n per«,n at the trial of an actbn to enfowe a lien, and on
any proceeding, in such action, or may be represented thereat or
thereon by a «)licitor.

(«) Where a .ale is had the moneys arising therefrom shall
he paid into court to the credit of the action, and the judge upon
« hose order the lands were sold shall direct to whom such moneys
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shall be paid, aud may add to the claim of the person conducting
the sale his actual disbursements incurred in connection there-

with
; and where sufficient to satisfy the judgment and costs is

not realized by the sale, he shall certify the amount of such de-

ficiency, and the names of the persons, with the amounts, who are
entitled to recover the same, and the persons by the judgment ad-

judged to pay the same, and such persons shall be entitled to

enforce the same by execution or otherwise, as a judgment of the

court. 1899, ch. 29, sec. 30.

See Ont. Act, sec. 35, and notes thereunder.

31. Hotice of trial.—The party who obtains an appointment
fixing the day and place of trial, shall, at least eight clear days
before the day fixed for the trial, serve a notice of trial, which
may be in the form L in the schedule, or to the like effect, upon
the solicitors for the defendants, who appear by solicitors, and
upon all lien-holders known to him, who have registered their

liens as required by this chapter, and upon all other persons hav-

ing any registered charge, or incumbrance or claim on the said

lands who are not parties, or who, being parties, appear person-

ally in the said action, and such service shall be personal unless

otherwise directed by the court or judge who is to try the action,

and the court or judge may, in lieu of personal service, direct in

what manner the notice of trial shall be served. 1899, ch. 29, sec.

31.

See Ont. Act, sec. 36.

32. ConsoIidaticB of actions.—Where more than one action is

brought to realize liens in respect to the same property, the court

or judge having power to try such actions may, on the applica-

tion of any party to any one of such ai tions, or on the applica-

tion of any other person interested, consolidate all such actions

into one action, and may give the conduct of the consolidated ac-

tion to any plaintiff in his discretion. 1899, ch. 29, sec. 32.

See Ont. Act, sec. 37.
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ben!m ITT^ ^-
^"^'^"^-^^^y Hen-holder entitled to thebenefit of the action may apply for the carriage of the proceed

SZtr"* '''i'^''
^^^"^ P^-r ^° 'ry the altr^y

ttrZ . *° ""^'' *^"'"^ ^"^^ lien-holder the carriage ofhe pmeed,ngs, and such lien-holder shall, for all purpo^I Lthe action, l^e the plaintiff in the action. 1899. ch. 29?^^ 33
See Ont. Act, sec. 38.

34. Judgment in petty ca.e. flnal.-In any action where thettal amount of the claims of the plaintiff and other peL1
court or judge having power to try such action shall be finalbmdang, and without appeal, except that upon application with.n fourteen days after judgment is pronounced, to the coun orjudge who tried the same, a new trial may ..e granted. 1899 ch
-«'» sec. o4.

See Ont. Act, sec. 39 (1).

36. Appeal.-In all actions where the total a.nount of the
<• H.ms of the plaintiff and other persons claiming lieas is morethan one hundred dollars, any party affected thereby mav «p

shall be final and binding, and no appeal shall lie therefrom.The Judicature Act and the rules of the Supreme Court shall, so

.

the same are applicable, apply to all appeals under this
section. 1899, ch. 29, sec. 35.

See Ont. Act, sec. 39 (2), (3).

andW***?:~J^'
'"''' °^' ""^ '"*'^^°*«^ *"• "'1 «<=tio„s tried,a^d all applications and orders made under this chapter, and no

otherwise provided for, shall he in the discretion of the court orjudge. 1899, ch. 29, see. 36.

me court or

See amending Chapter, post.

The provisions in the Ontario Act respecting costs are oontinned m sections 41, 42, 43, 44 and 4o of that Act
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37. Stamp.—Every statement of claim filed in the city of Hali-

fax in an action to enforce a lien under this chapter shall be ac-

companied by a fee of fifty cents, which shall be included in the

costs, and paid by law library stamp. 1899, ch. 29, sec. 37.

38. Deficiency after sale recorerable.—All judgments in favor

of lien-holders shall adjudge that the person or persons per-

sonally liable for the amount of the judgment shall pay any de-

ficiency which may remain after sale of the property adjudged
to be sold, and whenever on a sale of any property to realize a

lien under this chapter sufficient to satisfy the judgment and
costs is not realized therefrom, the deficiency may be recovered

against the property of such person or persons by the usual pro-

cess of the court. 1899, ch. 29, sec. 38.

See Ont. Act, sec. 47.

39. Certificate vacating^ lien.—A certificate vacating a lien

may be in one of the forms il or N in the schedule, or to the like

effect.

Miscellaneous Provisions.

40. Contracting out.—No agreement shall be held to deprive

any one otherwise entitled to a lien by this chapter, and not a

party to the agreement, of the benefit of the lien, but the lien

shall attach notwithstanding such agreement. 1899, ch. 29, sec. 3.

See Ont. Act, sec. 4

:

41. Mechanics' lien on chattels.— (1) Every mechanic or othor

person who has bestowed money, or skill and materials upon any

chattel or thing in the alteration and improvement in its pro-

perties, or for the purpose of imparting an additional value to it,

so as thereby to be entitled to a lien upon such chattel or thing

for the amount or value of the money, or skill and materials be-

stowed, shall, while such lien exists, but not afterwards, in case
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^he amoimt to which he is entitled remains unpaid for threemonths after the same ought to have been paid, have the right

chattel or thing in respect to which the lien exists, on giving oneweek s notice by advertisement in a newspaper pibli^hed i^ hecounty ,n wh,eh the work was done, or in ca«e there is no neu.paper published in such county, then in a newspaper circula initerein stajng the name of the pe«on indebted, 'he amourof

nd ot'e'ofT''"; 1 ''' ^'''"^^ "'• ^'^'"^ '^ '^ ^^'^' '^^ timend place of sale, and the name of the auctioneer, and leaving a

ll^TX
'"'''"*"/ "* ''^ '^' '"«^" P>«- «f -idence 'ifany) of the owner, if he is a resident of such county

of the sale in payment of the amount due to him, and the cost of
advertising and sale, and shall, upon application, pay over any
surplus to the person entitled thereto. 1899, ch. 29, sec. 39.

See Chapter XIV., "Mechanics' Liens upon Pereonaltv " «n^
eases cited, includ. ag Nova Scotia cases.

^«"°°'^ty, and

(1902)1ors''R"346
"' ''"^"•"°' "^ '^'^^'^"^ ^'- ^^-"-«'

42. Penonal judgmeat.-When in any action brought under
the provisions of this chapter, any claimant fails, for any rea-
son, to establish a valid lien, he may nevertheless recover therein
a personal judgment against the party or parties to the action for
such sum or sums of money as appear to be due to him from such
party or parties, and which he might recover in an action on the
contract against such party or parties. 1899, ch. 29 sec 40

See Ont. Act, sec. 48.
'

43. The forms in the schedule hereto, or forms similar there-

th'is"2pter."'''
'^'"'' """^ ^ "^"""'"^ '" "" proceedings under

See Ont. Act, sec. 49.
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SCHEDULE.

1

•IS

Form A

—

Section 15.

Claim op Lien pob Reoistbation.

A. B. (name of claimant) of (here state residence of claim-
ant, and, if so, as assignee of, stating name and residence of as-
signor), under the Mechanics' Lien Act, claims a lien upon the
estate of (here state the name and residence of owner of land up-
on which the lien is claimed), in the undermentioied land in re-
spect to the following work (service oh materials), that is to say
(here give a short description of the nature of the work done or
materials furnished, and for which the lien is claimed), which
work (or service) was (or is to be) done (or materials were furn-
ished) for (here state the name and residence of the person upon
whose credit the work is done or materials furnished), oti or be-
fore the day of

The amount claimed as due (or to become due) is the sum of

The following is a description of the land to be charged (here
set out a concise description of the land to be charged sufficient
for the purpose of registration)

.

When credit has been given, insert: The said work was done
(or materials were furnished) on credit, and the period of credit
agreed to expired (or will expire) on the day of
19 . .

'

Dated at this day of , 19 .

(Signature of Claimant.)

Form B—Section 15.

Claim op Lien fob Wages por KeaiSTRAnoN.

A. B. (name of claimant) of (here state the residence of
claimant, and, if so, as assignee of, stating name and residence of
assignor), under the Mechanics' Lien Act, claims a lien upon the
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32I

in respect to dav«"woTn ^ ^''^^ ""der.nentioned land

J«
,ckose credit the .ork .as done) o^ZtZJZ' 'Ty

The flmount claimed a.s d;.. is the sum of ^The following is the description of the land tn K^ k

Dated at this day of ,19
(Signature of claimant.)

Form C—Sections 15, 16.

Affidavit Verifying Claim.

«..d .la,m, m f,r „ „l,te, to him, is true
' '

""

the facts set forth in the above (or annexed) claim
^

Swor.' before me at
in the county of
this day of
19 .

Or. tlie said A. B. and C. D. were
severally sworn before me at

in the county of
this day of 19

Or, the said A. "B. was sworn
before me at in
the county of this
day of

, 19 .

21—«ECH. tlKJ.
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Form D—Section 16.

Cl.\im op Lien for Wages by Sever.\l Cl.\imants.

The following persons under the Mechanics' Lien Act claim
a lien upon the estate of (liere state the name and residence of
the owner of land upon which the lien is claimed) in the under-
mentioned land, in respect to wages for labor performed thereon
while in the employment of (here state name and residence or
names and residences of employers of the several persons claim-
ing the lien).

A. B., of {residence) $ for days' wages.
C. D., of {residence) * for days' wages.
E. F., of {residence) $ for days' wages.

The following is the description of the land to be charged
{here set out a concise descriptimi of the land to he charged suffi-
cient for the purpose of registration).

Dated at this day of , 19 .

{Signature of the several Claimants.)

f
f-

Form E—Sections 21, 22.

Certificate of Li.s Pendens.

{Style of Court and Cause.)

I certify that the above named plaintiff has commenced an
action in the above court to enforce against the following land
{describing it) a claim of mechanics' lien for $ .

Dated this day of , 19 .

{Protho)iotary (or Clerk).

Form F—Section 28.

Affidavit Verifying Claim on Commencing Action.

{Style of Court and Cause.)

I,
, make oath and say that I have read {or heard

rond), the foregoing claim of lien, and I say that the facts there-
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Form G—Section 28.

Affidavit of Lien-holdeb Verifying Claim.

(Style of Court and Cause.)

I'havfi'ulUf'^''"^
"'"^ ''''"P'^ion), make oath and aay

•

the lurof^^^'^^fpj'e^'!';*'" ''T-*
*" ^'^ ^'-'^ ««">»°t, and

the amount (or bakSc^of ^Lh ""T"' *" ''^ ^"« *« "« ««

"Wing to me. ^ ""'' *"'°""* '" "°^ j»»tly due and

Sworn, etc.

Form H—Section 29.

Defence.

(Style of Court and Cause.)

(a) That the lien has not been presented in due time an
required by statute.

^' *"

(b) That there is nothing due to the plaintiff.
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(c) That the plaintiff's lien has been vacated and dis-

charged.

(d) That there is nothing due by (owner's name) for the

satisfaction of the plaintiff's claim.

Delivered on the day of , by A. B. in per-

son, whose address for ser^'ice is (stating address) or

Delivered on the day of by Y. Z., solicitor

for the said A. B.

Note.—// the owner docs not dispute the claim entirely, and
only wishes to have the accounts taken, he may use the following

form:

Form I

—

Section 29.

I

Defence Where There are no Matters Disputed, or Where
THE Matters in Dispute are Matters of Account.

(Style of Court and Cause.)

A. B., , admits that the plaintiff is entitled to a

lien, and claims that the following is a just and true statement

of the account in question

:

Amount of contract price for work con-

tracted to be performed by E. F., as

plumber, on the lands in question

herein •• .

.

$500 00

Amounts Paid on Account.

June Ist, 1900, paid E. F $200 00

June Ist, 1900, paid G. H. and I. K.,

sub-contractors of E. P 100 00 300 00

Balance admitted to be due $200 00

For satisfaction of the lien of plaintiff and other lien-holders

(as the case may be), A. B., before action, tendered to the plain-

tiff $ in payment of hifl claim, and now brings into court

$ and submits that that amount is sufficient to pay the

plaintiff's claim, and asks that this action be dismissed as against

him, with costs.

Delivered, etc.

^;
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PoBM J—Section 29.

Affidavit of Owner Verifyino Account.

(Style of Court and Cause.)

work contracted to be done by him on the'laSs in qur,;iorThe said account also justly and trulv sPte fnJfc
•|"««"on-

made by me on account^ther^ra^dle^ettoV'^^rr^^whom the same were made; and the balance of two huSd^ do.

just and true sum now due and owinjr by me in «.«.««!
contract with the said E. P.

P^"* *" "^
Sworn, etc.

Form K—Section 30.

Judgment.

In the Court.

S.S.

Between
., Plaintiff.

and
• , Defendant.

This action coming on for trial before in =
upon opening of the matter and it appearing that theollowjng persons have been duly served with notice oAvS[lZm (set out the names of all persons served xvith notice of triat)

trial 0/ so), and the following persons not having appeared (setout the names of ^wn-appearing persons), and upon C£g the

tiff a3?''^;''n *"^ r"**"*"
^'''^^ ^y ««""«^' for the pla^n!

t.ff and for C. D. and for E. F. and the defendant (if so)Vndoy A. C. appearing in person). ; v«uu

ill
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1. Thw court doth declare that the plaintiff and the several
perwna mentioned in the flrit schedule hereto are respectively en-
titled to a lien under "The Mechanics' Lien Act," upon the lands
described in the second schedule hereto, for the amounts set op-
posite their respective names in the first, second and third col-
umns of the first schedule, and the persons primarily liable for
such claims respectively are set forth in the fourth column of the
third schedule.

2. {If to.) And this court doth further declare that the sev-
eral persons mentioned in the third schedule hereto are also en-
titled to some lien, charge or incumbrance upon the said lands
for the amounts set opposite their respective names in the fourth
column of the third schedule.

3. And this court doth further order and adjudge that upon
the defendant {A. B., the owner) paying into court to the credit
of this action the sum of $ {grosa amount of liens in the
first and third schedules for which the owner is liable) on or be-
fore the day of next, that the said liens in
the said first schedule mentioned be and the same are hereby dis-
charged (and the several persons in the third schedule mentioned
shall release and discharge their said claims and assign and con-
vey the said premises to the defendant (owner) and deliver up
all documents on oath to the said defendant {owner) or to such
person as he appoints, and the said moneys so paid into court
shall be paid out in payment of the claims of the said lien-holders
{if so) and incumbrancers).

4. But if the said defendant {owner) makes default in pay-
ment of the said moneys into court as aforesaid, this court doth
order and adjudge that the said lands be sold with the approba-
tion of of this court at , and that the purchase
money be paid into court to the credit of this action, and all pro-
per parties do join in the conveyances as the said directs.

5. And this court doth order and adjudge that the said pur-
chase money be applied in or towards payment of the several
claims in the said first {and third) schedule(s), mentioned as the
sai<i directs, with subsequent interest and subsequent
costs to be computed and taxed.

6. And this court doth further order and adjudge that if the
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purchase money ia iiMufBcient to pay in full the oUim. «# ».
several pe«on. mentioned in the fTm achZle the^^n. ptmanly hable for .uph claims a. ahown in auch ached^rdo mvto the pemna to whom they are respectively priraarHy llabfe^tKH.nount. remaining due to a«ch peraona forfl, with after he Lmeliave been ascertained by the said

7. {If $0), and this court doth declare that hav«not proved any lien under the Mechanics' Lieu Act and thitthey are not entitled to any such lien, and thi. court doth oJderand adjudge that the claims of lien respectively Listeredbvthem againat the lands mentioned in the Second ihSe S andthe same are hereby discharged.
cneauie be and

Dated this day of
, 19 .

SCHEOtXE 1.

Names of lien-holden
entitled to

Mechanica' Lien

Amoiyit of
debt and
interest

{it any)

SCHEDtTLE 2.

The lands in question in this matter are {set out description
mffinent for regtatratioti purposes)

.

«^"P»k»»

Schedule 3.

Names of persons entitled
to incumbrances other than

Mechanics' Liens

Amount of debt
and interest

(if any)
Costs Total
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Fom L—Section 31.

NoTicK or Trial..

(Style of Court and Cauu.)

Take notice that thin action will be tried at the court hoiiw
•t on the day of by and at widi
time and place the will proceed to try the action and all
queationa which ariae in or which are necetwary to be tried to
completely diapose of the action, and to adjuat the righta and
liabilities of the peraons appearing befoie him. or upon whom
this notiof of trial haa been aerved, and at such tnal he will
take all accounta, make all enquiries, and give all directions, and
do all things necessary to try and otherwise finally dispo*. of
this action, and of all matters, questions, and accounta nrimni
in such action, and will give all necessary relief to all parties.

And further take notice, that if you do not appear at the trial
and prove your claim, if any, or prove your defence, if any, t.)

the action, the proceedings will he taken in your absence, and von
may be deprived of all benefit of the proceedings, and your riglits
disposed of in your absence.

This is a mechanics' lieu action brought by the above namtil
plaintiff against the alwve named defendants to enforce a r.w-

chanic's lien against the following lands {set out description of
land).

'

This notice is served by, etc.

Form M—Section 39.

Certificate Vacating Lien.

(.Style of Court and Cause.)

I certify that the defendant, A. B. (the owner) has under an
order made herein by , and dated the day ot'

, paid into court to the credit of this cause all mon<v
due and payable by him for the satisfaction of the liens of the
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plaintW and E. P., O H f f .„.i v t

hereby vacated and di-cha'rwd «?.r t '"'^ **"*'•• "*"» -"*
lowing land.: (describe iZ,) """' '"'^' '^' '"'•

»«t«iat thw day of ,,9
Prothonotary (op <'/frit).

Form \—Section :w.

CEBTiricATE Vacatino Lien.

(.V/i/fco/f«Mr<a«</fa««f.)

cJHnt A. n. (^/,. .«"TS that h
''"."•**''

T''"
"^ '"• •''•^^•"•

Dated at thi. day of
, u,

Heferec.

CHAPTER 31.

AN Act to Amend Cjuptkr 171 Rkv.sed St.vtiteh, 1900.The Mechanics' Lien Act."

(Pa«ied the 7th day of April, A.D. 1905.)

Seition. a„
1 ni. ^ ,— Section.
I- Chapter 171 added to.
' '

'
'for"lZ;""^

'™^'"'^
f - ! t'""

"''''" '^«"^--^-

^-*) Priority of lien
^Proceedings xvhen com-

property.

^^^^Mc'JWnacted by the Governor. Council, and Assembly, aa

^*'m
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*

i

1. Chapter 171 added to.—Chapter 171 of the Revised Statutes,
1900, "The Mechanics' Lien Act," is amended by adding thereto
after sec. 13 the following section:

—

ISA. (1) Lien on mining property for labor.—Every laborer
or workman to whom wages is due by any person, firm or cor-
poration for work or labor performed at a mine or in connection
with mining operations carrie<l on by such person, firm or cor-
poration shall have a lien upon the property and mining leases
or licenses in respect to which such work and labor has been
performed to the extent of two months' wages.

(2) Priority of lien.—Such lien shall have priority over all

other liens, mortgages or charges upon the said property and
mining leases or lieensej whether the same are prior or subse-
quent to, the performing of such work and labor.

(3) Begiitration of lien not necessary to describe property.—
In the registration of such lien it shulU not be necessary to
describe the property and mining leases affected thereby, but
it shall be sufficient to designate such property and mining
leases as the property and mining leases of such person or cor-
poration.

(4) Lien when registered.-Such lien shall be registered in

the office of the Ck)mmis8ioner of Public Works and Mines at
Halifax, as w( 11 as at the registry of deeds of the registration
district in which the mine is situate, and the provisions of "The
Mechanics' Lien Act" shall, in so far as the same are applicable,
apply to registration in the office of said commissioner.

(5) Proceedings when commenced.—Proceedings to enforce
a lien created ))y this section may be taken at any time within
six months from the registration thereof and shall be deemed to

be taken on behalf of all persons holding such liens at the time
such proceedings are commenced or within thirty days thereafter.

(6) Interpretation.—In this section the expression "mine,"
means a mine to which the Coal Mines Regulation Act or the

Metalliferous Mines Regulation Act applies and the expressioii

"mining" shall have the same meaning as the expression "to
mine" in the Mines Act.
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CHAPTER 40.

Ax Act to amend Chapter 171, Revised Statutes. 1900, The
AIechanics' Lien Act.

(Passed the 23rd day of April, A.D. 1909.)

Section l.-Section 36 repealed, another substituted

follow^;-
""^' '^ ''' «"^^--' <^--il, and Assembly, as

amount equal to^ive Lr Lt fl '" **"' ^'^''^''' *°

(2) Where the costs are awarded against the olaintiff «.other persons claiming the lien, such corts shall n„f^^
amount in the aggregate equaUo twe„t^Rve Jer cenToft;:;ela.ms of the plaintiff and other claimants, besYdes actual dt

"irxxri^^rdVesr-^ -^ ^-^ -^^^^^

"o case exceed what would have been incurred TfLrieastexptasive course had been taken.
®^'

nfl^^ A^*^^*"^
\"^° " '"^Charged or vacated under section 24of this Act, or where in an action judgment is givenfnfavour oJor Hgamst a claim for a lien, in addition to the costs of an acl^o .,ud^ or other officer may allow a reasonahlcTmount Jo^rs

jpJJi:;^:s^tzf:;!:tr;^sr srs-
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CHAPTER 69.

(10 Edw. Vfl.)

An Act Respecting Liens of Mechanics, WAOi^EARNERs and

Othebs.

Short Title, s. 1.

Interpretation, s. 2.

Application of Act, s. 3.

Contracts Waiving Rights Un-

der Act Void, 8. 4.

Who Entitled to Lien, s. 5.

Husband to be Deemed Wife's

Agent, s. 6.

Contracts not to Deprive a

Third Party of Lien, s. 7.

Property on Which Lien At-

taches, 8. 8.

Insurance Money, s. 9.
|

Limit of Owner's Liability, ss. I

10, 11.

Percentage to be Retained by
Owner, s. 12.

Owner May Pay Lien-holders, s.

13.

Over What Liens Shall Have
Priority, s. 14.

Lien for Wages, s. 15.

Materials not to be Removed
to Prejudice of Lien, s. 16.

Registration of Claim, ss. 17.

22.

When Lien Shall Cease, ss. 2'-i-

25.

Death of Lien-holder, s. 26.

Discharge of Lien, s. 27.

Taking Security not to Preju-

dice, ss. 28, 29.

Lien-holders Entitled to Infor-

mation from Owners, s. JO.

Enforcing Liens by Action, .s.s.

31-39.

New Trial and Appeals, s. 4(1.

Costs, ss. 41-46.

Payment Out, of Moneys in

Court, 8. 47.

Personal Judgment, ss. 48, 4!).

Persons Entitled to Lien on

Chattels May Sell Same. s.

50.

Repeal, s. 51.

H IS MAJESTY, by and with the advice and consent of tlie

Legislative Assembly of the -Province of Ontario, enact.s

as follows:

—
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•materials" shall include

1. Short title—This Act may be cited as "The Mechanics' and
Wage-earners' Lien Act."

2. Interpretation.—In this Act :—

(1) ^'Contiactor."-"Contractor" shall mean a person con-
tra^tmg with or employed directly by the owner or his agent
for the doing of work done or service or placing or furnishing
materials for any of the purposes mentioned in this Act;

(2) 'Haterial."—"Material" or
every kind of movable property

;

(3) «0wner."-"Owner" shall extend to any person, body
corporate or politic, including a municipal corporation and arailway company, having any estate or interest in the land upon
or m respect of which the work or service is done, or materials
are placed or furnished, at whose request and

(i) Upon whose credit or
(ii) On whose behalf or

(iii) With whose privity and consent or
(iv) For whose direct benefit

work or service is performed pr materials are placed or fur-
nished, and all persons claiming under him or them whose rights
are acquired after the work or service in respect of which the
hen ,s claimed is commenced or the materials furnished have
been commenced to be furnished

;

(4) "Regirtrar."-"Registrar" shall include Master of Titles
and Local Master of Titles.

r.^^K^^^^ offlce."-"Registry office" shall include Land
Iitles Office.

(6) «Sub.contractor."-"Sub-contractor" shall mean a per-
son not contracting with or employed directly by the owner or
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M

Ih

i <>.

his agent for the purposes aforesaid, but contracting with or
employed by a contractor, or under him by another sub-con-

tractor.

(7) "Wages."—"Wages" shall mean money earned by a

mechanic or laborer for work done, whether by the day or other

time or as piece work. B.S.O. 1897, ch. 153, sec. 2.

(a) " Contractor."—Aay person contracting directly with
the "owner" is a contractor. The nature and extent of the lien
of contractor are dealt with in the chapter entitled "Who may
acquire a lien," ante.

(b) "Sub-contractor."—The lien of the sub-contractor is

considered in the chapter entitled, "Who may acquire a lien,"
ante.

As ordinarily there would be no obligation on the part of an
owner to pay the contractor's debts, the sub-contractor in a
claim against the "owner" must show that this liability was
created by the statute and that his claim as sub-contractor come.s
within its terms. Reeve v. Elmendorf, 38 N.J.L. 125.

(c) ''Owner."—Municipal corporations are now within the
definition of "owner" given in this section. In General Con-
tracting Co. V. Ottawa, (1909) 16 O.W.R. 479, the court con-
sidered that the language of some of the sections of the Act
seemed to imply an intention to include some classes of municipal
property. The question whether existing Mechanics' Lien Acts
in Canada create a lien against property held by a municipal
corporation is discussed in the chapter entitled, "Property which
may 'be subject to lien," ante.

The contract should be sufficiently definite to enable the
amount to be determined with reasonable certainty. Wilder v.

French, 75 Mass. 395; Eisendrathar v. Gebhardt, 124 111. App.
325, affirmed, 222 111. 113 ; Merritt v. Crane Co., 225 111. 181. One
member of a partnership can make a contract involving a lien.

Wahlstrom v. Trulson, 165 Mass. 429.

A railway company is also within the definition of "owner"
in this section. The constitutionality and scope of this and .simi-

lar provisions as applicable to railway companies are discuswed
in the chapter entitled, "Property which may be subject to

lien," ante.
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. ;
»vi«A M'Aose pnVt<j/ o,- consent"—To create a l,»„

or th^rth f'^, *?"" knowledge that the work if being done

IS not ther-l^v
^,";:"'«*''°» "^ ''"«»» work or materials a lien

entitled, ''Consent of Owner '''«S
""^ "'^' ""''^'- '''"'P*-

AAtn* T I"
*'^'^ *" •*"•*• " hiRhw.y..-Nothing in thisAct shall extend to any public street or highway, or to any work

or improvement done or caused to be done by a municipal cor-
porataon thereon. R.S.O. 1897. ch. 153. sec. 7(1) ; 1 Edw. VII.
en. 12, sec. 30.

4. Contracts waiving appUcation of Act to be void.- ( 1 ) Every
agreement, verbal or written, express or implied, on the part
of any workman, servant, laborer, mechanic, or other personmp oyed m any kind of manual labor intended to be dealt with

1] . k' V^^ ^'' '*'"" ""'' «PP^y' «^ *»>«» the remedies
provided by it shall not be available for the benefit of such per-
son, shall be null and void.

(2) This section shall not apply to a manager, officer orforeman or to any other person whose wages are more than $5a day. *

(a) "Shall be null and void."—This section is intended to
protect those who do the manual labor, and the eflFect of the"hole section is to limit its application to that class.
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Nature and Extent of Lien.

,1

i

5. Contraoti not to deprive third party of lien.—Xo agreement

shall deprive any person otherwise entitled to a lien under this

Act, who is not a party to the agreement, of the benefit of the

lien, but it shall attach, notwithstanding such agreement. R.S.O.

1897, ch. 153, sec. 6.

(a) "No agreement."—This section is to be read in.connec-

tion with sees. 10, 11, 12 and 15, post.

Unless by the agreement the contractor forfeits all claim to

payment in the event of a mechanics' lien being claimed or

registered, it is difficult to understand how such an agreement

could affect any persons but the parties to it and their represen-

tatives and assignees. The section iri terms only applies to per-

sons "otherwise entitled to a lien under the Act." By sees. 6

and 11 the lien is limited to the sum payable by the owner to the

contractor subject to the provisions of sees. 12 and 15 as to per-

centage to be retained. If, then, there is nothing due by the

owner to the contractor there can be no lien and this section will

not help the sub-contractor, unless it is held to mean that any
such agreement, viz., that provides that nothing shall be due

until completion, or that the right to payment shall be forfeited

if any mechanics' lien is claimed or registered or otherwise takes

away the contractor's right to payment, shall not deprive the

sub-contractor of the benefit of the lien. Such a construction

would in effect be extending the provisions of the Act creating

the lien, which this section does not purport to do. It is prob-

able that the section does not go further than to preserve to

sub-contractors and others not parties to the agreement the right

to enforce their liens again.st the owrter to the extent at least of

the percentage to be retained, even though the owner has at-

tempted to protect himself against liens by his agreement with

the contractor.

Special provision is made in sec. 15 for wage-earners, and

sec. 4, supra, enacts that any such agreement made by a "work-

man, servant, laborer, mechanic or other person employed in

any kind of manual labor, intended to be dealt with in this Act,"

and who receives not more than five dollars a day, shall be

null and void and of no effect.
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other peiS^fdoTig iL\'„l'^"Vr'"';:" *« "'"'^ «''^h all

construction thereof S «dJ ^"™'»^°« '"^^^"als for the

should have anv lien u?^n thl^S^ *^*' ""'''•" ^' »«'• ^hey
iak Held- hinding on ?he sub eon r^f ^"\l^'''

^'"'^ ''' ™«t«r-
their knowledge or ient '"f:"""*™''/"™'

hough made without

per eent. of ?he coSt ni . m '*'P"'**^^ *»•«* t^'^nt^

thirty days after tr arehitL !h n '?
""' ^^ P"-^'^'''^ "»til

and that the Sanee of thr
^*'"''^. '"'^^ ««'«P*«^1 ^^e work,

should not be payable untU al" h™'' T'? '' *" ''« '•«»«"'^'

and settled wifh Held tha? n . f*'"'^'"'
''''' f"">' P«'d

favour of the sub.o, t , as toleT ^''^^^-^--^^l -
tained; and. the conimotZTo

* "'" "*^''''*'*' ^« »"' "-e-

contra<;t to a third partv .Tfl
"""^"'^ *"'' •"*^'-«'* ^" ^he

eh. 35, sec. 4.
^- *'''• ^^' ^- 1; 59 Vict.

6. Nature of lien-Unle^ he signs an express agreement tol.e contrary, and in that case subject to the pL-isiol of s ion
4. any person who performs any work or service unon o.Trespect of, or places or furnishes any material 7o beZZ in tie

ZJ l^'
''"'"°' '""'^"^' ''""^^y^ J-'J' wharf, pier

ence, sidewalk, paving, fountain, fishpond, drain sew^r „
duet, roadbed, way, fruit or ornamental tr es or ;hran T'ances tn ««», ,.4! 4.v. ^ '

^'^ '"*^ appurten-

7H\^L "^ ""-'' """-'•• 'ontraetor or suh-eon-tractor, shall by virtue thereof have a lien for the price 1^.1
a

1,
.harf p,er, bulkhead, bridge, trestlework. va^Ut mini'excavation, fence, sidewalk, paving, fountain. Lpond

...". .sewer, aqueduct, roadbed, way, fruit and ornamental*--. and appurtenances, and the land occupied therh o
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enjoyed therewith, or upon or in respect of which such work or

service is performed, or upon which such materials are placed

or furnished to he used, limited, however, in amount to the sum
justly due to the person entitled to the lien and to the sum
justly owing, except as herein provided, by the owner.

(a) "Any person."—Sec cases cited in chapter entitled,

"Who may acquire a lien," ante.

(b) "Performs any work or service."—A blacksmith em-
ployetl for sharpening and repairing tools at a mine is entitled

to a lien; a cook is not. Work on tools is work on a mine; cook-

ing is not. Davis v. Crown Point M. Co., (1901) 8 O.L.R. 69.

But a materialman is not entitled to a lien for tools furnished

the contractor with which to wort on the building. Evans v.

Lower, (1904) 58 Atl. Rep. 294.

To create a lien there mast be .something in the nature of di-

rect dealing between the contractor and the person whose estate

is sought to be charged. Mere knowledge that the work is bein^

done or the materials furnished is not enough, nor is silent a.s-

sent.

The lien claimant to succeed must have been employed to do

the work or furnisli the materials by some one having either an

interest in the land or an interest in a contract made with tiic

owner. The person with whom the contract was made nvast In*

an "owner" or else some relation of the parties mast have ex-

isted which would give a right of lien. Gearing v. RobiuKoii,

(1900) 27 A.R. 364; Webb v. Gage, (1902) 1 O.W.R. 327; Flack

v. Jeffrey, (1895) 10 :\Ian. 514; Blight v. Ray, (1893) 23 O.K.

415; Graham v. Williams, (1884) 8 O.R. 478; 9 O.R. 458; Sa»i/>-

son V. Dairymple, (1852) 11 Cush. 308; Batch^lder v. Hutch ih-

son, (1894) 161 Mass. 462, 464. See also Garing v. Himl,

(1895) 27 O.R. 149; Carnell v. Barney, (1884) 33 Sup. Ct. N.Y.

134; 94 N.Y. 394.

To create a lien in favor of the materialman, there must be a

request of the owner and the furnishing of the materials in

pursuance of that request, either upon the owner's credit or on

his behalf or with his privity or consent or for his direct bene-

fit. See Slat tcry v. Lilli.% 10 O.L.R. 697.

The .section is to be read distributively. Brooks-Sanford Cd.

V. Theodore Telicr Const. Co., (1910) 22 O.L.R. 176.
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owner. The work wa« done by the contractor, the defendant
Biahop, under an agreement with the owner (the appellant) and
the work contracted for was the erection and completion of two
brick houaes. By the tenns of the agreement the work was to

he completed on, or before, the 14th Auguat, 1902. The con-
trnctor proceeded with the work, but only a comparatively
smalJ part had been done on that date. The owner entered into

new contracts with other tradesmen for the completion of the

work, and it was completed by them at his expense. The official

referee decided thnt the owner was not entitled to set-off against

the value of the work done by the contractor the difference be-

tween the actual cost to the owner of the work and the price he
had agreed to pay to tlie contractor. On appeal it was held that

it was a proper conclusion from tha evidence that there was an
unqualified and absolute refusal by the defendant Bishop to

go on with and complete the work on his contract, after he had
been more than once requested to do so, which evidenced an in-

tention no longer to be bound by the contract and justified the

appellant in proceeding to complete; and the appellant was.

therefore, entitled to recover the damages sustained by him
owing to the default of defendant Bishop in the performance
of his agreement. These damages exceeded the amount found'

due to the defendant Bishop.

The appeal was allowed with costs, and the judgment ap-

pealed from was set aside so far as it affected the appellant and
the action as to him was dismissed with costs. O^ntario Paving
Brick Co. v. Bishop, (1904) 2 O.W.R. 1063, 4 O.W.R. 34.

The creation of the lien is contemporaneous with the coin-

mencemeat of the work (McXamara v. Kirkland, 18 O.A.R. 276'*,

but the right to a lien may be waived by the contractor for a

sufficient consideration during the pendency of the work. KfUij

v. Johnson, (1911) 21") 111. 135.

An infant can plead infancy and defeat the lien. Frhe v.

Jennings, 62 Ind. ill; Alvcy v. Reed, ll.'j Ind. 148.

The burden is on the claimant to show that there is a ilelit

due and to establish all essential facts. Mcrrift v. Crane Co., 126

ni. App. 337; BronA v. City of Xew York, 186 N.Y. 59^: Bra>I'nj

Co. v. Gagkam, 208 Pa. 511.

Tearing down a building to erect a new one will create a lien,

but the mere demolition or removal of a building may not give a
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iHnd. Bakery. wlZl^^^MrU ''''^' *" " "^" '^'^'""^ "'«

there i« no default of mvnerV./? ?' ''""'™'* '" ^"t*'"' «»d
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As to trade fixtures, see Hanson v. Xcws Pub. Co.. 97 Ale 10^
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^"- -app.

flw/f, page 63.
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1
J"

)
229 Pa. 512, and cases cited

As to completion to satisfaction of inspector beinu a conditionprecedent, see Schultz v. Fabcr, (1912) nWlRiZ'Z
oftses cited ante, at page 64. '

^"'^

(c) "/« rr^ec< o/," etc. As to the construction of thi,plirase in a statute, see Brett v. liogcrs (1897) 1 O R^9-, j /v

r,., AfaZ' T ?n n • 'T ^P- *^2- S«« '^«' '•^'»"k« of

Sunn 961 ^Qfif;n\'^"'/.
^- ^^«'^^'' ^""•^* Factory U X.Yjupp. 961, 963, 70 App. Div. 481; Muzzey v. Reardou, 57 N.H.'

(d) "Places or furnishes any materials.'' -See eases eifPil in
^l.;.pter, ent.Ued, '<The Lien of the Materialma^ ^ See alSfnedman v. County of Hampden, (1910) 204 Ma.ss 494

ua,ar, (1885 3 Man. 72), but a materialman ha.s no lien un-- the materials were supplied for the purpose of being Ted in.particular building upon which he ckims to hlverHeL
-Man. 019. In the latter ease, Taylor, J., said: -Jt will J,e
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1

observed the words are not 'materials used' or 'materials which

have been used,' but 'materials to be used,' plainly implying

that to give a lien to the person furnishing the material he

must have supplied it for the purpose of being used in the par-

ticular building upon which he claims to have the lien." See,

also, DominiaH Radiator Co. v. Cann, (1904) 37 N.S.R. 237.

It ! -lot necessary that the mat-rials should actually have

formed part of the structure. It is sufficient if their use was

necessary and they were consumed in the making of the improve-

ments. Kepauno Chemical Co. v. Greenfield, 59 Mo. App. 6;

Hercules Powder Co. v. Knoxville L. & J. R. Co., (1904) 6!7

L.R.A. 487. The test is whether such materials were necessary

to the work of erection under the coiltract.

See Chapter, "The Lien of the Materialman," ante. The

material must at least be placed upon the land. In Ludlam v.

Ainslie Lumber Co. v. Fallis, (1909) 19 O.L.R. 419, it would seem

that the court concluded that the' lien would have attached if

the material had been placed upon the land, under the control

of the owner, within the statutory time, even although not incor-

porated in the building.

Whether the transaction was really materials furnished for a

building or merely a sale of a chattel is mainly a question of fact.

If it is shown that such chattels are so attached as to become part

of the structure, and it was contemplated by the parties that they

should be furnished, a lien may be enforced by furnishing them,

or for work performed for attaching them. La ChriU v. Mallard,

90 Cal. 373; General Fire Extinguisher Co. v. Chaplin, (1903)

183 Mass. 375. See Bunting v. BeU, (1876) 23 Gr. 588; The

Scottish American Investment Co. v. Sexton, (1894) 26 O.K. 77.

There is no lien for unsuitable or unnecessary materials furn-

ished, but not used. Hunter v. Blanchard, 18 111. 318 ; Boyd v.

Mole, 9 Phila. 118.

Where one owner enters into an entire contract for the supply

0* material to be used in several buildings the materialman can

ask to have his lien follow the form of the contract, and that it be

for an entire sum upon all the buildings. If the owner desires

to invoke the statute to the extent of having the lien upon any

building confined to the value of the material going into that

building, the onus is upon him to show the facts, and, if the facts

c&inot be ascertained, less violence will be done to the statute

by con.struing it as indicated than by rendering it nugatory in
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for the proper construction and occupation of a house. Bcid v
Berry, (1901) 178 Mass. 260. See also Perry v. Potashinski,
(1897) 169 Mass. 351.

Whether grading a lot on which a house is afterwards built,
is done as part of the work of construction, so as to constitute
a commencement of the building, is a question of fact depending
on the circumstances of each particular case. Boisot, sec. 57,
citing Kelly v. Rosenstock, 45 Md. 389.

The lien given for labor and materials furnished in respect
to any structure or land includes hauling the materials there
Foivler v. Pompelly, (1903) 76 S.W. 173; McCMn v. Button,
131 Cal. 132; mil V. Newman, (1861) 80 Am. Dec. 473.

Pumping water which an independent contractor caused to
flood the basement is properly allowed 'as an extra expense in a
suit to enforbe a mechanic's lien (Vaughan v. Ford, (1910) 162
ilieh. 37) ; but items for street car tickets and meals for the
superintendent of the work are not proper items in a claim of
lien. Haas Electric & Mfg. Co. v. Springfield Amusement Park
Co., (1908) 236 111. 452.

A contractor who has built two separate buildings on the
same lot under two distinct contracts does not acquire a lien on
the entire property for his entire account. Currier v. Friedrick
(1875) 22 Gr. 243. See OMfieU v. Barbour, 12 Pr. Rep. 554:
Fairclough v. Smith, (1901) 13 Man. 509.

Commenting on the decision in Currier v. Friedrick, supra,
Boisot says (sec. 174) : "The reason given for the decisions from
Massachusetts, Jlinnesota and Canada is that a mechanic can-
not have a lien on one building for work done on another. But,
as we have seen, this rule does not apply where both buildings
are erected on the same lot, for the same owner, under one eon-
tract. It seems difficult to see why the fact that the work was
done under two or more contracts between the same parties
should make any difference." But it would be an extension of
the terms of the statute to impose an incumbrance upon one
property for work done upon another. "Where there are two
contracts they must be separated.

In Fairclough v. Smith, supra, the lien was registered against
two lots of land owned by different persons in respect to work
done upon two houses, one on each of the lots, on the order of
one of the owners and for an amount claimed to be due for the
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ioi, V. Dry Dock Co., (1863) 31 X.J.L. 477. But a recent de-

cision in Missouri (Uoaven v. Fcathcrstone, (1901) 49 CCA.
229) holds that the lien continues attached to the real estate,

notwithstanding the destruction of the building. See also to the

same effect, Armigo v. Mountain Electric Co., (1902) 67 I'ac.

Rep. 726; Smith v. Xcnbaucr, (1895) 33 L.R.A. 685. Under the

lien Acts existing in Canada, it would probably be held that after

the lien is acquired it will continue attached to the entire free-

hold, and the destruction of the building will not defeat it.

Where a lien on a mine was claimed in British Columbia,

it appeared that none of the work was done and none of the ma-

terials were furnished on mining looaitions Xos. 128 and 129, but

these were "enjoyed" with No. 258, on which the work was done,

and it was held that the fonner locations were therefore subject

to the lien. Davies v. Crown Point M. Co., (1901) 3 O.L.R. 6!l.

As to the area of land subject to the lien, Fuller, C.J.. in

Springer Land Association v. Ford, (1897) 168 U.S. 513, said:
*

' The truth is that what area of land is subject to lien in a givei.

case largely depends on the character of the improvement. The

extent of ground proper and necessary to the enjoyment of a

building, a wall or a fence, would not be the same as that re-

quired for or appertaining to an irrigation system, (but the prin-

ciple of determination is the same."

"In one sense lands cannot be said to be 'enjoyed with' a

building until it has been erected, but, as the lien may be regis-

tered before the execution of the work, and may expire before

the land has become occupied, the words dc not admit of so

narrow a construction, and the purposes for which the building

is to be erected, the situation of the adjoining land of the owner,

the contract for the performance of the work, and all other rele-

vant facts and circumstances must be taken into consideration

in determining what lands are affected by the lien.'' Wentworth

Lumber Co. v. Coleman, (1904) 3 O.W.R. 618, per Osier, J.A.

(j) "Wharf."—A statute giving a lien on wharves "and

other structures connected therewith" extends to all structures

on, or connected with, a wharf. Collins v. Drew, (1876) 67 N.Y.

149.

The word "wharf" as used in two statutes in England (Fac-

tory and "Workshops Act, 1895, sec. 23, and Workmen's Compen-

sation Act, sec. 7) was held to include a floating structure carry-

41



ONTARIO MECHANICS' LIEN ACT. 347

LirrthrRirefxLrs '^^^^^^^^^ «-' «•"-•' w.
f-tened to piles driven nTh^bdol U^ ''''

''Z"
''^ '^^«'°»

connection with the shore exopnfK f J
','''''"- ^''^'"•^ ««« no

to the service of theTetition ,„ £? '"1 '^ ""'' "i™-' P™'
paid in priority ,„S ™

.^d ;,' Vcc^r?!- r "' '"

(11)10) 15 OWR 318
'''"""'" '"(-linlmTlireilirrCo.,

that^hi'^is^rr'^-rr 'tiw"?;>°v';
^™"^

fo. V. .tf„j,„, (1901) 49 All. Rep 366
^-^^'iJimS^r

orde^nr^VJi:: r- .r""":,"' • "'">- '»- »•»*

M order if the ™„rt .°,tll
" "'\f'"<'"" l>»d not obtained

e»p% V. 0'M,Tr86i.HT^jTb^N™ .""ooTl'^' «-»^/°-
(1877) 41 U.O Q B 602 ' '" '• •"'"'"».

(k) "Limited, however, in nmn,i»t "to •..

K«>iboo Pvlp i: Paper (•„ imTi^Xzi'' ,^.T"' ^"^ "
(1904) 35 SCB 931 Vr I„.,l n t ^:^- *^' <-'^'«Kd,

™i,.r ,0 sec. 6 of thfJl'riSwp^S)^"!,":'"";'

asrortTs-^TriS Of fS-^^S^^
i-^ fide, a sub-contractor is not entitled to enW his Uen
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against the property for a greater amount than the amount due
from the owner to the contractor. This is the effect of sec. 3,

sub-«ec. 1, last part"— (sec. 6 of the Ontario Act, last part)—
"and sees. 6 and 7." See Briggs v. Lee, (1880) 27 Gr. 464; sees.

13 (3); sees. 14 (1) and sec. 47. See also remarks of Bole,

Co. J., in Leroy v. Smith, 8 B.C. 293, on similar words in corres-

ponding flection of British Columbia Act.

(1) "Except as herein provided."—"Herein," i.e., by sees.

12, 15.

This section (6) differs from sec. 4 in the British Columbia
Act, and the decision in Anderson v. Oodsall, (1900) 7 B.CR.
404, would not apply to this or any section of the Ontario Act,

The lien is subject to the dower of the wife of the owner.
Van Vrouker v. Eastman, (1843) 7 Met. 157, 161, 162; 20 Am.
and Eng. Ency. of Law, 2nd ed., 48^.

7. Work done or materiala famished on lands of married

women.—Where work or service is done or materials are fur-

nished upon or in respect of the land of a married woman with

the privity and consent of her husband he shall be conclusively

presumed to be acting as well for himself so as to bind his own

interest, and also as her agent for the purposes of this Act, un-

less before doing such work or service or furnishing such

materials the person doing or furnishing the same shall have

had actual notice to the contrary. R.S.O. 1897, eh. 153, see. 5.

(a) "Lands of a married tvoman."—Before this seotion was
passed the separate property of a married woman onl;, jecame
subject to a mechanics' lien by virtue of a contract made by her

or under authority express or implied. There was no presump-

tion that the husband acted as the agent of the wife ; the question

of agency was one of fact to be determined from all the circum-

stances of the case. Wagner v. Jefferson, (1876) 37 U.^U.Q.B.

551; Kincaid v. Beid, (1884) 7 O.R. 12. Knowledge by the wife

that the Work was being done on her property and silent acquies-

cence was not sufficient to make her property subject to the lien.

See West v. Sinclair, (1892) 23 C.L.J. 119, 12 C.L.T. 44. In the

absence of knowledge of or participation in a fraudulent intent

on the part of the husband to improve his wife's property ait the

expense of his creditors, the wife's property was not liable for
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estate this action wt'ert77„P-»„V^S'tt t'^' "''r'***compelled to prove the husband's atthoHzationbtjr''^'^'".^
18 now conclusively presumed taCIlT ..^ ^^"^ '^'^^' ^^
.ire »,,e.,H.„ji^ziiiirfjh:ir; "' '••

be clajrned aeainst both nmno-ti. i
nimsclt. a lien cannot

to both houae/w thoLt nnnortinn- f."
'""*'""* '^"^ '" ''^''P^ct

Smith, (1901) iSSan 509
"^^ '^'^ ™'"^- ^''"•^'-'^'' v.

(1902) 3 O.L.R 2T4
P'"^"'"'*^ «•• ^»PPJ'«'- fioo//t V. Booth,

shewSSKZd r:t! rzr^^fr?^ p^^™^"^^' ^^

contract unless «he can also "he vh^^^^^^^^^
''*;

^*''' '^ '""'^^ «'«

notice of the aWnce of suchtjhority
" ""'"'''"'• '""^ "^^""^

that^feTurnTrsTot^L'tht^^^^^^ ^""^ «^'*-^ "»*'-
assert a mechanics' knu^Xln^re^sf:^ ''"T''

'"^^

8 (1) Property upon which lien shall attach.-The lien shallattach upon the estate or interest of the owner in the propertmentioned in section 6.
property

(2) Where estate charged is leasehold.—Where the P<.t«f« «,
.n..r». upon which .h. He. .,«ehe, i, ^..^.Z^TZZ
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may also, with the consent of the owner thereof, be subject to

the lien, provided that such const-nt is testifletl by the sigiiature

of the owner upon the claim of lien at the time of the re(?istering

thereof, verified by affldavit.

(H) Prior mortgage.—Where the laml upon or in respect of
whioh any work or service is performed, or miitorinls are placed
or furnished to be used, is ineumWred by a prior mortgage or
other charge, and the selling value of the land is incrcasiHl by
the work or service, or by the furnishing or placing of the

materials, the lien shall attach upon such increased value in

priority to the mortgage or other charge. R.S.O. 1897, ch. 158.

sec. 7 (2-3).

(a) "The Urn, etc."—That is, eVery lien created by sec. 6,

whether arising by virtue of the performance of work or services
or the placing or furnishing of materials in the making or im-
proving of any building, etc.. upon such building, etc., for the
price of such work, service or material, limited in amount to the
sum justly due to the person entitled to the lien and to the sum
justly owing (except as to the percentage to be retained) by the
owner. This lien is now further limited to "the estate or inter-
est of the owner as defined by this Act."

This section, read with sec. 6 and the definition of "owner"
in sec. 2, gives the principal characteristics of a mechanics' lien.

It arises by virtue of a contract, but may be claimed by persons
not parties to that contract, as sub-contractors and laborers;
the person against whom it is claimed must have some estate or
interest in the property sought to be made subject to the lien

;

it is limited in amount both by the sum due the claimant and
the amount owing by the owner; and it only binds the estate or
interest of the owner, that is the person with whom a contract,
e-xpress or implied, for the performance of the work or servie.-
or the placing or furnishing of the materials has been matlr.
Subject to the limitations imposed by the Act every person wlio
performs work or furnishes material in the carrying out of tlu'

contract has pro tanto a lien for the price thereof. There is

nothing in the Act to indicate that it was intended to be operative
to a greater extent than as giving a .statutory lien, issuing in pro-
cess of execution, of efficacy equal to, but not greater than, that
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poMewed by the ordinorv wtiu of ,.x .;

"'U«t IH, limited by hrprovi' t7-'"'"'*''"''
'''^' ^'^"»'" ««««

22 Or. 247. • '
•^'^*'

' '"'" *• >''/-«//,rr*. (1875)

t"e work i« done or w t H . '^. "ir?
"^f-'P-'-t.v hieh

amount so due by the o v .'r t '' "" "'•*" "I"'" »''"

""•"ee.ne«t of thl. ^^r^ ^ ti.

.

"."• '"'""' ^'""" "'" '''>'"

tinues for thirty cla.v: wit
j''

,*;:;;!r^ /;;
""t-ial. eon-

Nixty days longer- at hhv ti... . •
'

,
' ^ '•'«'«tr«tion for

to enforce may .h^ C./.r", *''"** ""'•''"'- l"""— lin^-*

(1««6) 22 C.L.J. «.l, ami 22 c'l..J T^'"'"""'
'^'""'^ " ''"**•

i • '

^""^'"^ "• ^^''"""'' (l'«) «5 Fed. 4!,2 2!) ["l'a.

«".! it Has consiS ^eeetarv'to'V";''""'
''^ ^""" "«••^^•

definition of "owner'' T„nZ„-i-
"'"'"*'

''•^'^'•'"'•''l.v tl'at the

follows. a« an es^nti^l t. fh .
'" ''' '' '' «PP'ic-ahle. It

with whose prTvitrorTnLm
"'* 7"''\'"- °" »"-« »«"'«lf or

work or service is perf^n^SorMa; "'T '"''"'* '•'"'^«* »''«

nished should have ZneZZ Z T f" "? P'"'"*^ *"• f""-

he affected by the lie^ 7?^^
''"^"^ '" *'"' '""'^ •"«"»»« to

-.all, the lieVattaSs to\ fe
'"

eToT^tt" j"**^'"''^^' """--
'""St he have an estate or nterestwT '"f "

'^'"^ «»•>'

^lone at his renuest. GrZl^TVl^ T^^f'nnV:^o.w.ppea, 9 O.R. 458; Geari.y v. /.So '
i)^)''.?-

.^'^'

1
3*
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the fiirniiihinK of iiiatpriMla. Sec. 2 (3) anlr. In this iwipect
the pr.-8ent differs from the preeeding Aet and from the prewnt
ArnnitoJm At-t. under which the lien attaches from the placinK of
the materJaU. H<h- Manitoba Act. see. 4(a). poMt, p. 185; Robock
V. Prtrm. (VMY) 13 Man. 124.

S«'c caacM cited in chapter "The Owner and his Interest,"
OHte. ae«> hIno chapter entitled "Priorities," ante.

(c) "Whrrc (he tsfafr or intrrmt charnrd by the lien U
lfagthold."~Thfi landlords interest only I H-ctinies subject to the
lien where this snli-section is complied with. lie may have been
aware that the work was iM-inR done, the doing of the work may
even have been one of the terms of the lease, yet his interest wiil
not be affected by the lien u-less by his own consent signified
as pK ided. M'rhh v. Oagr, (1902) 1 O.W.R. .127; Graham v
Williams. (188.')) 8 O.R. 478. O.R. 458; Fl^tck v. Jeffrnf, (180.5)
10 Man. 514. It does not matter th»t the landlord becomes en-
titled to the benefit nf the improvements. See Birkett v. Bt ru-
der, (1902) 1 O.W.R. 62.

It follows alw from this sub-section that a lien upon the
landlord's interest must l>e registered. The lien upon the ten-
ant's interest is good for thirty days without registry; here the
consent must be signified at the time of registering the lien.

(d) "VpHtt or in respect of any work or service is per-
formed."—The^ lien extends only to the property upon or in re-

spect of which the work is performed or the materials furnished
to be used, and this being so, it follows that though the work is

done under one contract and for the same owner, no lien is

created upon one property for work done or materials furnished
upon another distinct property. Currier v. Friedrick, (1875) 22
Gr. 243; Oldjicld v. Harbour, (1888) 12 P.R. 544; Rice v. Xa„.
tasket Co., (1870) 140 Mass. 256. If the amount for which the
lien is claimed can be apportioned between two or more pro-

perties, or if separate prices are fixed, it seems a separate lien

may be claimed on each property for the amount due in respect
to it. Booth v. Booth, (1902) ? O.L.R. 294; Shaw v. Thompson.
(1870) 105 Mass. 345; but see Fairclough v. ShMh, (1901) 13
Man. 509; Rathbun v. Hayford. (1862) 87 Mass. 406. In an
action by a husband against a wife to enforce a lien, it appeared
that defendant's wife and plaintiff's mother each owned a

dwelling, both dwellings being in one building which was d.-iin-
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'' tune when the «.ntract was mS^T' ^' ""^'''^ ^'''^ *«
of .nuch consequence since it hasren\ T!'t,d"t»"ction is not
''«* of actual notice the li.n i! u ^^^^ **•»*' ^«ept i„ the
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as between rival lien-holders it is difficult to see how effect L

to be given to sec. 21, which provides that "except as hereii

otherwise provided, The Registry Act shall not apply to anj

lien arising under this Act." It is probable that actual notic(

will in any event defeat prior registration. See Rose v. Peterkin

(1885) 13 S.C.R. 710, and remarks of Killain, J., in Robock v

Peters, (1900) 13 Man. 124, at p. 145.

A mortgage subsequent in point of time takes priority ovei

an unregistered lien. Cook v. Belshaw, (1893) 23 O.K. 545. ^

mortgagee for future advances is also protected to the exten

of all advances made before registry of the lien and before h(

had actual notice of the lien. Ibid.

It has been held that a mortgage, subsequent to a lien, bu

given for the purpose of paying off prior incumbrance will bi

protected to the extent of such prior incumbrance. Locke v

Locke, (1898) 32 C.L.J. 332. In Massachusetts, under a similiii

provision, it has been held that a mortgagee, under a mortgagi

given to pay off existing mortgages, even to himself, acquires n(

rights under them. Batchelder v. Hutchinson, (1894) 161 Ma.ss

462; Easton v. Brown, (1898) 170 Mass. 311. See Colonial In

vestment & Loan Co. v. McCrimmon, (1905) 5 O.W.R. 315.

The lien for materials supplied as against a mortgage liai

priority over the mortgage only to the extent of the material:

placed on the ground before the mortgage money was advanced
Robock V. Peters, (1900) 13 Man. L.R. 12.

See also chapter entitled "Priorities," ante.

(f) "Upon such increased value."—Under the Mechanics

Lien Acts in some of the United States mechanics' liens an

given priority over mortgages as to the building, but are post

poned to prior mortgages as to the land; in some other Statei

the Aot gives the mortgage priority to the extent of the vaiu«

of the land when the contruct under which the lien arose wa
made. See Wimberley v. Maybern), (1891) 94 Ala. 240. 1^

L.R. A. 305; Cfoskey v. N.W. Mfg. Co., 48 lU. 481. The lattei

is in effect the same as the priority here given. While, however
the mechanics' lien only has priority over the mortgage to th(

exitent of the increased value, yet if there is a surplus aftei

satisfaction of the mortgage, the liei. bolder may resort to it foi

satisfaction of the balance of his claim.

Unless the selling value of the property has been increasec
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(is'oTi'rorsrsr^^^^ ^t-^. . h^o.,
t^ the prior rights of the ™Si?l;J"JL?^ ""^^'^ -'>J-t
tnmmon, (1905) 6 O.W.R. 979

""^'^ ^^fc- ^'o- v. Mc

enforce "°i'eTSinst^^£SeIe^d" v^.
'" ""'^ Vvo^^eAin^ to

party the premises must bp «r.M I
*^"^' ''"^ ""'^ss he is a

V. MiUer, (1889) 10 CL T 03'^ jf/? '' *»>« "»«rt^age. /7„,?
party to the proceedings, haViig sold ,,n7'

* ™«'^»«Sree, not a
the mortgage, applied to have fhrll" . *. P"^"'" °^ ««'« ^n
pe»<^n. vacated, and the order It ST.^^ ''^^ "«° «°'i ^'^

surplus proceeds into court To h ,
!'

**** "O'^gagee to pay

.

Several lien-holdeJI^ t e^iTdl /" ^'^ "^"'^^''"
mcreased value. Bank nf \Z , "/ '^ *° **''"« P**" ''a'a in this

latter case also as to limitE'nf - *
"^ ^^- ^^- See this

valu^e^of land, irrespect™e of buHdin^*™"'"'^'
"^" '' '"-«««ed

wheI'a%"rSS'ofal'oun't on";
' ""T "" '""^ P™ceedings

the statenaent of clairSVseHrsuch"'"' V'"''''''
^"^

(1878) 25 Gr. 402. The onuses on hr'? "" ^^^erMn,
-ount by which the seSgX of Jhf

"''''' *" ^^^^ ^^^^

mcreased, and the decree shouM settle tL^^^"^^
^"^ ^'"^

priorities. Croskey v. Corew 48 Til Ho J^^
.*"''"°* "»<1 the

Co., 48 HI 481 . oL D ?' '"• ^2; Cros&ew v A^ TT ;»//«
,
-w 111. 4»i; and see Rohock v. Pe^«r« nqnn"( Vo Vr ^^•

The same provisions as to thp tLf -^u-
^ ^^ ^^ *fa°- 124.

must be taken against1 owner app vTo
" "'j^' ^^''^^'^'"^

^
I'en against a prior mortea^ee/Sri. YT^^'""^ *" enforce

(1^^84) 10 A.R.^592; KeffT. Sr fistf7n"'
"• ^»^"-'

nor can the mortgage be added aftithMimfh^ 10 C.L.T. 90),
the proceedings against th<« ««•« ^ ''*'^ expired though

J/c^.««/d V. ^riglt, mm uS:^rKT'^''^;.f '" ^infe.

larhn V. iarim. (1900) 32 A.R. 80
"'^ '""'' *"P'"«-

pertT tof ^n^ '" "" *'"*""^ agree,nent for the sale of th»J'Tr.x, but no conveyance hafs bnor, ^„j /.
*** the pro-

considered a mortgagor anS the ^e^^'
'^' ^""^^^^^ is io be

•^ (2)
;
^o#.<rom V set nooo r;/,?'"''*^««^^- ««« «ee.

however, that a tenant wih an option of ''\ '''• '* ««-»«'
-->e.d a mo.gagee. nor th^ ^XtZ^^^Z Xl^^



336 THE I^W OF mechanics' LIENS IN CANADA.

V. Williams, (1888) 9 O.R. 458; Blight v. Ray, (1893) 23 O.R
415.

Where on a reference in a mechanics' lien proceeding unde)

a former Act it was found as between a lien-holder and a prio!

mortgagee that the selling value of the property has been in

creased by the work done and materials supplied to an amoun
equal to the claim of the lien-holder who is declared entitled t(

rank on such increased value in priority to the mortgagee, an(

pending the proceedings the premises are destroyed by fire, thi

claim of the lien-holder is at end so far as the interests of tin

mortgagee are affected by it:—Semble, the amount of the in

creased value to which the lien-holder is entitled to resort a

against the mortgagee cannot be ascertained until the propert;

has been sold. Patrick v. Walboume, (1896) 27 O.R. 221

Under sec. 9 of the present Act the insurance money stands ii

the place of the destroyed building.

As to claim of lien-holders to priority under special agree

ment, see Boake Mfg. Co. v. McCrimmm, (1905) 6 O.W.R. 97S

9. Application of insurance

of the property upon which a

destroyed by fire, any money

ance thereon by an owner or

take the place of the property

to the claims of all persons for

money was realized by a sale

enforce the lien. R.S.O. 1897,

when lien attaches.—^Where an;

lien attaches is wholly or parti;

received by reason of any insur

prior mortgagee or charge shal

so destroyed, and shall be subjec

liens to the same extent as if sucl

of such property in an action ti

ch. 153, sec. 8.

(a) "Any insurance."—A lien-holder has an insurable in

terest in the building to which the lien attaches, though the liei

is only inchoate. Imurance Co. v. Stinson, (1880) 103 U.S. 25

In Greene v. Holmstead Fire Ins. Co., (1880) 82 N.Y. 517, i

policy of insurance provided that the company should not h

liable if without written consent thereon the property shonl(

thereafter be encum'bered in any way. Subsequently to thi

issuing of the policy a mechanics' lien was filed against thi

property but no proceedings were ever taken to enforce the same

It was not shown that the plaintiff had knowledge of the filini

of the lien until after the destruction of the property by fire
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Held, that the filing of the lien diH n„*
within the meaning of the condhinn ^ T'"*"

"" incumbrance
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37 Am. Rep. 830.
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of a prior mortgagee the Hen t,2 '. T"^?' ^^^' '° ^^^ ««••«
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^^^*-
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""'"^^ P'^y^"!
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'"'"'*''"' ^"""'"^ "^
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'"^•'"«^* *° *he lien

lien-holder's right to proceed aSfh^l. ^ ^'"^ *'™« ^'^^

so that he hag his remedy hnfhT,^ Al ""^ '^ "''* ^«n awav,
the land. Onlyir^ ^^inS'Sr t "T"''! ™«"^^ ^^
tion: destruction of the buSf f^

mentioned in the sec-

provided for.
'*^'°^ ^™™ ""^ other cause is not

sitdicr sum than the sum payable bv ttio «,..«„_ 4. .u
tractor. R.S.O. 1897, ch. 153, sec. V.

'" ''' '''"

tion IS to be read with sees. 6. 11, ]o 14 anj 7? « T ?^ ^^''"
V. ii, j_, 1^ and 15. Subject to the
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provisions of these sections as to the lien of wage-earners, the

percentage to be retained, bond fide payments to lien-holders and
payments made to defeat the lien, the owner can assert against

the lien-holder the same defences as he can against the con-

tractor. It was held in Crone v. Struthers, (1875) 22 Gr. 248,

that as nothing was payable at the time the lien was claimed

there was no lien, and that the lien being the creature of the

statute must be limited by its provisions. Any condition or

stipulation agreed upon between the owner and contractor, per-

formance of which is a condition precedent to the contractor's

right to recover from the owner may be set up by the owner in

• answer to a sub-contractor's claim to be entitled to a lien. Tlie

usual case is non-fulfilment of the contract. Appleby v. Myers,

(1867) L.R. 2 C.P. 651; Thorn v. Mayor of London, (1874)

L.R. 10 Ex. 112; Crone v. Struthers, supra; Qoddard v. Coul-

son, (1884) 10 A.R. 1; Sherlock v. PoueU, (1899) 26 A.R. 407;

Dermoit v. Jones, (1864) 2 "Wall. 1. But the owner may, hy

acceptance of the work or by other acts, waive a compliance with

the contract. A certificate from the architect may be made a

condition precedent to the contract jr's right to recover, iisid

though the contractor may set up in an action against the owner

and ar. hitect that the certificate has been wrongfully and fraud-

ulently withheld from him, it seems that the lieu-holder cannot

join the architect as defendant in proceedings to enforce the

lien. Bagshair v. Johnson. (1901) 3 O.L.R. 58. In Good v.

Toronto H. & B. Ry. Co., (1899) 26 A.R. 133, it was held that

the rule that the contractor was bound by the provision of the

contract making the decision of the engineer final did not ex-

tend to a case where the named e..gix;eer, while in fact the engi-

neer of the employer, was described in the "outract as the engi-

neer of a third person. Fulfilment of the contract is not excused

because the work cannot be completed according to the plans

and specifications prescribed. See cases on these points cited

at p. 63.

See also Smith Co. v. The Sissiboo Pulp <& Paper Co., (1903)

;^6 X.S.R. 348; (1904) 35 S.C.R. 93; Smith v. Bernhardt, (1909)

11 W.L.R. 623.

11. Limit of lien when claimed by some other than contractor,

—Save as herein otherwise provided where the lien is claimed
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by any person other than the contractor, the amount which may

(a) "Limited to the amount. "~T\i\s section i, «!»« * k

sec 1-, are protected unless notice in writing has been ^ivenby the person claiming the lien. Payments made to d "feat 'rmpair the hen are, by sec. 15, null and void to the extent of

Sections 9 and 10 are" both subject to the provision of sec 14giving wage-earners a prior claim for thirty dav' wages on tJepercentage retained under sec. 12.
^

As to both claim and costs being paid out of the twenty

Gold Medal Furmture Co. v. Craig, (1905) 6 O.W.R 954

0' worrJhf„S' T "'"'™ ^ "" ^ ^"«'^'"'» '"^'•'"^ f«r the pri-
0. work actually done or materials actually supplied wher? the !

contract is an entire and indivisible one, and performance is acondition precedent. Sherlock v. Potvell, (1899) 26 Tr 407
'

12. (1) Percentagre to be deducted and retained by owner for
thirty day..-In all cases the person primarily liable upon any
contract or by virtue of which a lien may arise shall, as the
work IS done or materials are furnished under the contract de-
duct from any payments to be made by him in respect of the
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contract, and retain for a period of thirty days after the com
pletion or abandonment of the contract twenty per cent of th(
value of the work or service and materials actually done, placet
or furnished as mentioned in section 6, and such value shall hi
calculated on the basis of the contract price, or if there is nc
specific contract price then on the basis of the actual value oi
the work, service or materials.

(2) Where contract price exceeds |18,000.-Where the con-
tract price or actual value exceeds $15,000 the a.nount to be
retained shall be fifteen per cent, instead of twenty per cent.

(3) lien to be charge on amounti retained—The lien shall be
a charge upon the amount directed to be retained by this section
in favor of sub-contractors whose liens are derived under per8on.s
to whom such moneys so required to be retained are respectively
payable.

(4) Payments made in good faith without notice of lien-
All payments up to eighty per cent., or eighty-five per cent
where the contract price or actual value exceeds $15,000, of such
price or value made in good faith by an owner to a contractor
or by a contractor to a sub-contractor, or by one sub-contractor
to another sub-ocntractor before notice in writing of such lieu
given by the person claiming the lien to him, shall operate as a
discharge pro tanto of the lien.

(5) Payment of the percentage required to be retained
under sub-sections 1 and 2 may be validly made so as to dis-
charge all liens or charges in respect thereof after the expira-
tion of the period of thirty days mentioned in sub-section 1 un-
less in the meantime proceedings have been commenced to
enforce any lien or charge against such percentage as provided
by sections 23 and 24. R.S.O. 1897, ch. 153, sec. 11.

(a) "Primarily «a6Ze."-This section is for the protection of
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in. a lien under a Sa't not It dY "h"'
^^'^^ '''«--

may have their lien satisfied fiTJott ""
^''*'' '^' "'^°"

cen age to be retained was upon ''?h! •
^'^ ^^^' ^^e per-

eontraetor." Under the for^ seetrT *" ^ ^"'^ ^« ^^e
owner was not required to retain «„ /"' ^'^^ t*"** the
ments made to the contractor ?tu-^T.^' "P^" «" Pay-
ments did not in the agg^llZ J ^^«« /""^cient if such pay-
of the whole contract pETn^ JTh ''! '^^'^^''^^ P-«^"taX
Plate the contract, or if for 2t 1^^' '^«°t™ctor failed to com-
never became due, there wasLf/"^" **>« ««ntract price
liens of sub-contra'ctot l:ZlTrTf'''''. '' ^^'«^^ ^t

7>,wx V. Z)t>a», (1889) 17 OR^fifi P V- *», 7 C.L.T. 88;
22 O.R. 443; «. ^,„, a»i I?iffi'sf^^'i' ;;-f--.

(1892
Cor«,,A, (1884) 6 O.K. 259, it nt^ heW ^Lf ^'^^ *^*- ^° *«
failed to complete his contract and hi««, f

'"''""" '^ contractor
the work there were two contmcl Id f^t""''''-^""'^

*« fi»»h
was to be paid on the amnnnr ^ *^** the ten per cent
held that a'^mechLLs' l"n ;LT:'' ""f

'^ ''''^- It was aTs^
for damages for non-l^Znol^X"^"^-'' *^ ^^^^'''^ ''Jaim
l>en was not decided, sfe L^J/r"*^ °^ « ^««e-earner's

215,Variftro:;tr\ttlf'^^^'^

V--^' (1««6) 28 OR
a lien may arii pays ^re^nT '"''"Tr'''' "°^- ^^ol
value of the work and m.terLls doneTfi'^.P''"^^"*^^^ «f the
his peril, and a lien may Je sTct^ftn

^°'''''^' *»« d"«« «« at
the extent of the Percentage S^e^.^f^f^^ "^''^^t him, to
any lien-holder who is prSicerby the

° *^' ''*^'°^^- ^^
But this decision was not tn .

""'^^ P"'^'"^"*-

(1»11) 23 O.L.R 130 which dP rl '1 ^'"'^'^ ^- G^aZ/^^.r,
nizes that the charge is a cWel:;'^

*'''* *'"' ^^«*'«» ^«>g-
to the contractor; a^d wLn b^LTn Jr^' *° '^^''""^ P^^^We
the money never becomes pavabirZ^! ,

' <:°°t''''«tor's default
having the statutory cSe unonVhU? aT""^

™'^^'- ^'i™' and
than he hi,,self hal andTheTliel'^afr '"'' "'^ ^"«^«'' "^''^

B^ij/r:22 aS^rroWR^^^^^^ ^'^ ^-*' - ^'>'^^« v!

Where a statute require service of notice of claim this is

m
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construed to mean personal service. Sykca Steel Roofing Co. v.

Bernstein, 156 111. App. 500; South Side Lumber Co. v. Date,

(1910) 1.56 111. App. 436.

(b) "Period of thirty days."—Section 22 limits the time

within which a lien may be registered to within thirty days after

the completion of the work or the supplying of the materials for

which the lien is claimed. By retaining the percentage for the

same period the owner, contractor or sub-contraotor is in a

position to know whether any lien will be asserted, the same
limit of time being adopted in both instances.

(c) "Shall be a charge."—Under a former section where the

contractor or sub-contractor never earned the contract price a

sub-contractor had no lien or claim upon the percentage. See

Goddard v. Coulson, (1884) 10 A.R. 1; Harrington v. Saunders,

(1887) 23 C.L.J. 48. 7 C.L.T. 88; Truax v. Dixon, 17 O.R. 366;

Kegrjin v. Manes, (1892) 22 O.K. 443; Re Sear and Woods, 23

O.R. 474.

(d) "Payments."—This word is here used not in its techni-

cal but in a popular sense. It covers a bill of exchange, promis-

sory note, tri-partite agreement and payments directed by the

contractor to be made to third parties. Jennings v. Willis,

(1892) 22 O.R. 439. Also payments made by the owner or

contractor to sub-contractors in order to obtain the delivery of

goods or to get work done ; it would be otherwise in the case of

payments made to the assignee of the contractor. McB'tn v.

Kinncar, (1892) 23 O.R. 313. Payments made to contractors or

sub-contractors are only invalid when they would have been

liable for the satisfaction of a lien. (lb.) The p -rentage, pay-

ment of which is protected, is to be computed upon the value of

the work actually done or materials furnished.

To defeat the effect of the statute the owner is allowed to

show that payment has been made "without notice" of the lien

01 all that he became liable to pay. Hence the onus of showing

payments which will extinguish the lien is upon the owner.

The owner is entitled to be credited with the amount of pro-

missory notes made by the contractor and endorsed by the owner

which became due and were taken up as payments upon the

building contract before the notice of lien was filed. It is not

aksolutely necessary that such notes should be charged up in

the account. Prom the time the agreement is made to pay the

notes, as well as from the time of their actual payment by the
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after the lien-hoIder'« c aim h«s„ taeli t
^ ">''"«»»'""«de

according to the terms of the eom^a rS.n T5' "°* '^^^

yrai'.-. V. Brcckenridge, 43 S C R ^cj
"^""'^ '^ Protected.

(1911) 19W.L.B. 686 '
ff»«7/««</ v. Edwards,

which order was mad^ paylble toT ^T "''"" "'« ''°"t^««t^

a mechanics' lien for the a^mn .„/
«>ntractor who had filed

owner's promise in w^t payT ""^ *•>«

tractor in satisfaction of the hen whTv.^^ ^l
^" '"^-con-

eharged of record, constat's a p" Ifarthor'°% '^forder ,s not requisite in order to ma™e it valtl „
-^ "^ '^^

sequent lien claimants A nmv;»,v>
".^.^''^ «« against sub-

ders drawn by a Cractor riT "T"'''^
"'^ «""» "^ «•-

for moneys payabirup^n the onnf^7°i™'*°'' "P''" ^^e owner
made by the'^oLer oTae/t t ofSr n"T !^"* P"^'"-^«
furnished under the contract nl P"l°'-'»«d ««• materials

(e) "Notice in u>Hiing."~-Pavin0nU fn iv.» . . -
percentage mentioned willIt bf pVote ted^iw '°* °^ '^^-^

made notice in writing has h^P,. J,? 1!
'^'^ Payment is

lien. The necessity fof this pro^sfonT« I " '''""" ''^^''"'"^ «

owner before making Ly navmJnf. m''^"'
"' •'*''^'"«-"*' t^e

make a search to ascertaS if anvSnT J k
'*'''"'''' ^' ^^^'^'^ t°

bona /^^^aymentsTrrp^tlXrr^nrrtTt^
^"'^

ments made for the purpose of defeating oTimpairing
,Lt

^''''

ijien claimants for materials amf^ t^ n.
ing him, when making rptmenr^^VeVotrroTC'lh" T''gar Street buildings" to "see tl,«f ^nhJ, I ,

"" ^^e Lis-

n..de pyabj, ,„ J'„„ L^. o'f" HefdXe^SIT.f™ "j
is considerably over .*700 «n/l ...„ .v. n r V,. '

"'^ account

lien if a paym'ent Z nTmart: a^'^!' L^fer/rh^r;
'

renting, a sufficient "notice in writini.'' of th. r '/' ^'^

rrom.^1, (1900) 32 O.R.%" iSd, 27'a R '?85 "S^V-appeal in this case, at page 587 Osier T A ih c
^ ^^e

notice required by subic^^of th^t^ttctl'- "Th" *t
*'!

of the notice is to warn the o^-ner that he can^t rf.iv f*^"^''*
ments on account of the contract pril! ZT.l^^tZ^Te^
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cent, margin, because o. the existence of liena of which he was not
otherwise bound to inform himself or to look for. The notice
does not compel him to pay the lien. It does not prove the exis-
tence of the lien. Uh sole purpose is to stay the hand of the
paymaster until he shall l)e satisfied—either by the direction of
the debtor or of the court in case proceedings are taken to realize
the lieu—that there is a lien, and that some amount is really
due and owing to the lien-holder. . . . The notice under sec.

11, sub-sec. 2, is purely informal, and was manifestly intended
to Ih" ho, no fonn or special particulars of detail being prescribed
in regard that it might have to be given promptly or by illiterate
perrons who might, as it were, read and understand the sections
as they ran."

(f) "May be validly matk:"—The payment of the percent-
age retained cannot be validly made to any person within the
thirty days mentioned in sub-sec. 1. After the expiration of the
thirty days payments may be validly made to lien-holders unless
proceedings have been taken under sees. 23 and 24 to enforce
a lien or charge against the percentage retained. Proceedings
by one lien-holder would be sufficient as such proceedings would
be available for other lien-holders claiming against the amount
retained.

A mechanics' lien is postponed to the owner's claim for dam-
ages; as to a wage-earner's lien quaere.

In Torrance v. Cratchley, (1900) .31 O.R. 546, Street, J., in
referring to the 11th and following sections says (:it p. 549)

:

"The only object of the provision requiring the owner to retain
the twenty per cent, for thirty days appears to be that indicated
by sub-sec. 3 of sec. 11, viz., to give persons entitled to liens an
opportunity of enforcing them against the fund directed to be
retained.

'

'

This section recognizes that the charge is a charge upon
money to become payable to the conlractor; and when, by reason
of the contractor's default, the money never becomes payable,
those claiming under him and having this statutory charge upon
this fund, if and when payable, have no greater right than he
himself had and their lien fails. Farrell v. Gallagher, (1911)
23 O.L.B. 130.

There is no sum "justly owing' or "payable" by the owner
to the contractor where the building was never completed by the
contractor and where the building contract provided that time
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fted period thafrhe o'wr," derild "h^ LTLiL^^/premie., a materialman theref"^ em.ld nr^'**" '^ .^*

W.L.R. 622.
«/-of//fi/, (loii) 1^

18. Payment, made direct by owner to perwn entitled to lien-If an owner, contractor or sub-contractor .nake, a paymentto any pe«on entitled to a lien under section 6 for or on a;oo.

"

of any debt justly due to hi,n for work or «..rvice done or omatenah placed or furnished to be used a. therein m nt on d

wards I rT ^""""^ ""''^' ""^^ «•'*"•" three davs after-'

hall be deemed .to be a payment on his contract generally to^contractor or sub-contractor primarily liable but not so as toaffect the percentage to be retained by the owner, as proyidedby section 12. R.S.O. 1897, ch. 153, sec. 12.

P^viUed

In Craig v. Cromwell, (1900) 27 A R «t « fw? r» i

In Torrance v. Cratchhy, (1900) 31 OB 54f5 Qf.„ , t
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to the noneyi which the owner is directed to reUio, uid, tbcrt-
fore, it doea not affect the prenent ewe,

"

See Farrell v. Oallaghrr, (1911) 23 O.L.R. 130.

14. (1) Priority of Hen—The lien ahall have priority over
all judgracnta. executioun. aaiiiKnmonta. attachmenta, garniah.
menta and receiving ordew recovered, iaaued or made after auch
lien ariaea, and over all paymenta or advances made on account
of any conveyances or mortsrage after notice in writing of auch
lien to the person making such payments or after registration of
a claim for auch lien as hereinafter provided.

(2) Agreementi for parehase whert part of porehase money
unpaid.—Where there is an agreement for the purchaae of land,
and the purchaae money or part thereof is unpaid, and no con-
veyance has been made to the purchaser, he shall, for the pur-
poses of this Act, be deemed a mortgagor and the seller a
mortgagee.

(3) Priority among lien-holdert.—Except where it is other-
wise provided by this Act. no person entitled to a lien on any
property, or money, shall be entitled to any priority or prefer-
ence over another person of the same class entitled to a lien on
such property or money, and each clam of lien-holders shall
rank pari passu for their several amounts, and the proceeds of
any sale shall be distributed among them pro rata according to
their several classes and rights. R.S.O. 1897, ch. 153, sec. 13.

(a) "Assignments, attachments, garnishments."—The con-
flicting views expressed in Lang v. Gibson, 21 C.L.J. 74- and
McCully v. Ross, 22 C.L.J. 63, are disposed of by this section.

A sub-contractor commenced work on 19th August, 1903, and
finished on 11th October, 1904 and registered his lien October
12th, 1904. Contractor gave an equitable assignment of amount
due him 14th October, 1903, and notice was given to the owners.
At that time $2,588 had been earned, but not payable until
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*'^ •'''•^'""^••' ^^- "-'d. under•w. 13 (1) th*t the lien wm entitled to priority over the .ll^men
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SS o? lir\
"''""^

'r^^ '^y »•"« -ubVontrtSip fh

?ut.H K uT^!?"""**- ^''"'" "*«• " th" •uH-contmctTr', 1 enrelated back to the commencement of hii work
"*"^ ' "*"

The aMigament wa. vali.l and bound the debt aMiirned though

and owing wa. a aufflcient consideration for the a.aig,m.e„t of ach<« in action and the alignment w«,, therefore, no rev«:ablJor impeachable a. being voluntary. Olawa Steel cS„o,ToDomrnion Supply Co., 5 O.W.R. 161. 41 C.lI 2I0 ?5 c'^.J^m'

making a freshXnce on The mort^ajj'"'
" '"''' "''"""" ^'

.wJri "^*f
P«'-'^*««'- '*«« 6e rfcmcrf a mortgagor and theseller a mortgagee."~Hec Blight v. Rat, •>.{ O R 4r; « „.

Hoffstrom V. 5/a«/rj/. (1902) 14 Man. 22. 2- CL T337"Sunder sections 8 and 15.
^^^' ''"*'*

^^) ''Excepting where it ia otherwise declared" TK^ .,

r "sJe't'^iaaTaal 'fS
"^°^ ^^^ -^ f- th^^^^^^^^^^^lew. See sec. 12(1) as to the percentage to be retained, and sec

(e) "According to their several classes and rinhu " t* u j

474) that where a contractor never eampH fL 'f •^-

French 2fi O P 91 <; tv. * ^u .
"' "^'" '^ Russell v.

V ttLTaToVhe' "?-'f^"' "^^ ""* -»>ieet to bTakSDv ine failure of the contractor to perform his contra..t " Th^three cases cited, supra, are, therefoVe. not apXable to the Jresent Act. But see Farrell v. G^Jlagher, (19n ^23 aL.R.m

Ml
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As to effect of general assignment for the benefit of creditors
upon mechanics' liens registered before the date of the assign-
ment, see In re Demaurez, (1899) 5 Terr. L.R. 84.

18. (1) Priority of lien for wagei.—Every mechanic or laborer

whose lien is for wages shall, to the extent of thirty days' wages,

have priority over all other liens derived through the same
contractor or sub-contractor to the extent of and on the twenty

per cent, or fifteen per cent., as the case may !>e, directed to be

retained by section 12, to which the contractor or sub-contractor

through whom such lien is derived is entitled, and all such

mechanics and laborers shall rank thereon pari passu.

(2) Enforcing lien in such cases.—Every wage-earner shall

be entitled to enforce a lien in respect of a contract not com-

pletely fulfilled.

(3) Calcolating percentage when contract not fulfilled.—If

the contract has not been completed when the lien is claimed by

a wage-earner, the percentage shall be calculated on the value

of the work done or materials furnished by the contractor or

sub-contractor by whom such wage-earner is employed, having

regard to the contract price, if any.

(4) Percentage not to be otherwise applied.—Where the con-

tractor or sub-contractor makes default in completing his con-

tract the percentage shall not, as against a wage-earner claiming

a lien, be applied by the owner or contractor to the completion

of the contract or for any other purpose, nor to the payment of

damages for the non-completion of the contract by the contractor
or sub-contractor, nor in payment or satisfaction of any claim

against the contractor or sub-contractor.

(5) Devices to defeat priority of wage-earners.—^Payments

made for purpose of defeating claim for lien.—Every device by
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tlie course of legislation «Lti; u'^""
"" examination of

that "the perceT. graCsJd'Hs'not^
''""" ^'^ '"'^^^^^^
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puted the 20 per cent, provided by the Act, the value of the work
done and materials furnished is to be calculated upon "the basis
of the price to be paid for the whole contract. " Cole v. Pearson.
17 O.L.R. 46.

(c) "The value of the work done."—Where lien-holders
(other than wage-earners) claiming under the contractors claim-
ed that the owner must account to them for 20 per cent, of the
value of the work done, and could not resort to this 20 per cent,
to recoup herself for damages sustained by the contractors'
breach of contract it was held that where the contract was a
losing one for the contractors, "the value of the work done" to

the contractors and those claiming under them could only I)e

arrived at by taking the contract price, plus the extras, and
deducting the omissions and the cost of completion, including
rectification. Farrell v. Gallagher, (1911) 23 O.L.R. 130.

(d) "Shall be taken to be null and void."—Under a former
Act it was held that payments were valid which were made to a
contractor by an "owner," after registration of the lien of a sub-
contractor, but without notice thereof or without any intention to

impair the claim. Briggs v. Lee, (1880) 27 Gr. 464. Other
cases under the former Act touching this questions of payments
are: Re Sear v. Woods, (1892) 23 O.R. 474; Jennings v. Willii.

(1892) 22 O.R. 439, and McBean v. Kinnear, (1892) 23 O.R. 31:3.

The question as to any payment being made for the "pur-
pose" mentioned is a question which must be determined accord-
ing to the special circumstances of each case and the burden of

establishing the purpose or intent would be on the lien-holder.

See also Ottawa Steel Castings Co. v. Dominion Supply Co.,

cited under sec. 14 (a).

While the contract remains in force no payment made to the

contractor, after notice of lien has been filed by a sub-contractor,

can affect the lien thereof (McMillan v. Seneca Lake G. & W. Co.,

12 N.Y. Supr. Ct. 12), and the owner cannot plead in defence to

the lien any payments thereafter made by him. Boisot, sec. 367

;

Morehouse v. Moulding, 74 111. 322; Budd v. Trustees, (18881 51

N.J. Law 36; Anderson v. Huff, (1892) 49 N.J. Eq. 349. After

notice to the owner from a sub-contractor, the owner cannot
rightfully pay the original contractor so as to defeat the demands
of the sub-contractor, nor can he pay one sub-contractor in full,

and another nothing, as his partiality may determine. Phillips.
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(e) "Due by the person furnishing the same."—These words
should be read in connection with the words "any debt" in sub-

sec. 2. They refer only to persons furnishing or procuring

materials in pursuance of the provisions of sec. 6. See sees. 6

and 13.

17. (1) Segistration of claim for lien.—^Eev. Stat. eh. 138.—
A claim for a lien, Forms 1, 2 and 3, may be registered in the

registry office of the registry division, or where the land is regis-

tered under the Land Titles Act in the land titles office, of the

locality in which the land is situate, and shall set out :

—

(a) Contents of claim of lien.—The name and residence of

the person claiming the lien and of the owner, or of the person

whom the person claiming the lien, or his agent, believes to be the

owner of the land, and of the person for whom the work or service

was or is to be done, or materials furnished or placed, and the

time within which the same was or was to be done or furnished

or placed;

(b) A short description of the work or service done or to be

done, or materials furnished or placed or to be furnished or

placed

;

(c) The sum claimed as due or to become due;

(d) A descripticn of the land sufficient for the purpose of

registration and, where the land is registered under the Land

Titles Act, also a reference to the number of the parcel of the

land and to the register in which such land is registered in the

land titles office

;

(e) The date of expiry of the period of credit when credit has

been given.

(2) Form f affidavit.—The claim shall be verified by the

affidavit, Form 4, of the person claiming the lien or of his agent

or assignee having a personal knowledge of the matters required

to be verified, and the affidavit of the agent or assignee shall

state that he has such knowledge.
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A lien-holder claiming priority against a prior registered
mortgagee or grantee should make such a party an original de-
fendant and the grounds of the claim should be stated. Beinhart
V. Shutt, (1888) 15 O.R. 32').

A claimant who files a claim for lien does not thereby waive
any other right he may have against his debtor in resjiect to the
claim. Dunn v. Stakern, (1885) 43 X.J. Eq. 401; Cremier v
Byrnes, 4 E. D. Smith (N.Y.) 756.

(b) "The name and residence."—PlaintiSa were day labor-
ers who did work for defendants in Rainy River District and
say they resided in that district. Held, that the statutory act
which gives vitality to the lien is its due registration and this
may be effected by affidavit of an agent or assignee. The Act
allows wage-earners (section 32) to group themselves as litigants,
and as all are .within the limits of the district and the address of
the solicitor is given, the action should not be stayed. Crerar v
('. P. R., (1903) 5 O.L.R. 383. "Objection is taken to the descrip-
tion of the residence of the claimant, which should state in what
part of the town of Minnedosa he resides, but I hold that when
he describes himself as of the town of Minnedosa it is quite suffi-

cient." Irwin v. Beynon, (1886) 4 Man. 10, per Dubuc, J. See
also Anderson v. Godsall, (1900) 7 B.C.R. 404, where it is stated
that the rule which might apply to a large city as to giving the
street and number of the residence would not apply to small towns
and villages. See also similar remarks bv Boyd, C, in Crerar v
C.P.R. Co., (1903) 5 O.L.R. 383, 2 C.L.R. 107.

Under a former Act it was held that the remedy of the lien-
holder is against the increased value of the premises and the lien-
holder cannot question the validity of a mortgage.

The name of the town and county in which the lien-holder re-
sides was held a sufficient address under 56 Vict. ch. 24, sec. 11.

The Act only authorized "proceedings to enforce the lien," and
the bmta fides of a mortgage cannot be brought up and decided
in such proceedings. Dufion v. Homing, (1895) 31 C.L.J. 281
26 O.R. 252.

(c) "Of the oivner of the property to be charged."—Work
was commenced by contractor on 31st December, 1877. Two
mortgages were recorded on the 31st May and 8th June respec-
tively. Contractor afterwards registered lien and began action
on 28th August, 1878. The Master held that the mortgagees were
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fully and intentionally false in some important respect he there-
by forfoits the right to a lieu and renders the notice void or in-
effectual. Acschlimann v. Presbyterian Hospital, (1901) 165 X.
y. App. 296. A very large number of cases are reviewed in this
case. See also Vaughanv. Ford, (1910) 162 Mich. 37; Mont joy
V. Heward, 10 W.L.R. 282.

(f) "Owner."—See notes under section 2, sub-section 3, and
section 8. See also De Khjn v. Oould, (1901) 165 N.Y. Ann
282.

*^'

'

(g) "Of the person for whom and upon whose credit the
work or service was or is to be done."—In a case under the for-
mer Act (WaUis V. Skain. (1892) 21 O.R. 532) it was held that
the omission from Ihe registered claim of lien of the name and
residence of the person for whom or upon whose credit the work
is done or materials furnished is fatal to the lien. But see
section 19.

(h) "And the time."—Under the British Columbia Mechan-
ics' Lien Act it was held that a miner may enforce a liei. against
a mineral claim and that an affidavit .stating that work finislied

or discontinued "on or about" a stated date was sufficient.

Holden v. Bright Prospects 0. M. Co., (1893) 6 B.C.R. 439.
In Flack v. Jeffrey, (1895) 10 Man. 514, the lien as filed

stated that the work was commenced on a certain day and that it

was finished on or before a certain other day. Held, followinsr
Truaxv. Dixon, 17 O.R. 356, and in view of the Manitoba Inter-
pretation Act, that the statement was sufficient.

(i) "Description of the land to be charged."—The descrip-
tion need not be strictly accurate. In Cleverley v. Mo<;ehi/.
(1889) 148 Mass. 280, a very inaccurate description was held
sufficient. "A description is sufficient which will enable one who
is familiar with the locality to identify the land wMth reasonable
certainty." Dodge v. Hall, (1897) 168 Mass. 435. See also Pol-
lock v. Morrison, (1900) 176 Mass. 83; 177 Mass. 412.

While precision in description of the land is not necessary,
the description must be sufficient in itself to identify the pro-
perty. Evidence dehors is not admissible to supply a deficiency
(Hurley v. Tucker, (1908) 128 App. Div. (N.Y.) 580); but if

tht. uppear enough in the description to enable a party familiar
with the locality to identify with reasonable certainty the pre-
mises intended to be described, to the exclusion of others it will

be sufficient. lAnd^n Steel Co. v. Ref. Co., 1.38 Pa. 10; Smith v.



ONTARIO MECHAJflCs' WEN ACT.
VI. 877
iyewbaur, 144 Ind m. «»/ n
^ron and Steel CoJig P:%t'Z' ''' ''''' '''^- ' ^'''''""i'a
intentional mis-statements the lien will'

""T l"
™''*'-'^ '^^ ""•

Iron Work,, 149 XY m Th?
'*'"/*'""^- ''"'.'^/r v. H'a/K,

;^not .e set out. .V^.,... ^Sl. SrSi!':^;^^

an^SS^i!:':;;^^- -«7>t "-Option and

Huffioient description. r7,wS v vi / ^i.^S"'"-
^"^ "'^^ fo""

cited lander section 8 InX vfW/ S^ ^ ^•^^•'^- •'^12.

>t was held that the fact that H..." !'l' ^^T^ '^^ Mh«,. 597
ials were furnished in th e ec „» of s^ ',T

'""' *»"' '»«^-
contract with the owner of a trl „? '' " i''"

^"'''' ""'''"'* ""'
d.vi«ion warrants a finding if ..ot « L "

'lu'"'''
'""' »" ^'^'^e

thesJhedu^ fr is^Acf ft"' ""V''"''
''"••" «^ ««'<Javit. see

/-nWri.^-, (1875)"for 2^ ZT'"'''.^'''''' ^' ^•"-- v
App. Div. (N.T) 511 An'lfl \^"^'^^'''-9' (1908) 124
sworn before a peinw^oXnSl""''''''.*'.*" « ^"•" «««
whereupon objection w^railed tot^^'^' ^

' '"""""'•
was over-ruled. EUioH IvrfZi ?-,t''^-

^he objection

(1896) 2 Q.B. 372, disti;iukh^
'
'""""''' ^'^*"'- ^'- ^'-^rosc,

As to who is authorized to takp tho. a(KA -^ ^
see. 12; Trua. v. Di.on, 25 CJ j 249"'"r|^'*' ^ ?,?0- ''h- 74,

O.R^515. ^/.B...v.rLt i?96?r;j-e^'^-
^^''^'•^^

The particulars of claim in «n afRA •* 1
puttin, in bath-tubs, waXtl^lf^^^ "/ « f" --•• "The
all necessary pipes, boiler an, IL .''"''l'*''*^'' <''>nnections,

pipes. $220." Part was for rJ "'^*''" ^""^««e ^nd waste
held, Davie. C.J. di^ent ng thaTt e'^t' f"*

''''' '«'"-• ^* -«
feetive. as including two c£es^'LgS'troneT ^^f"^ ^''-

«as no statutory lien. Davie C I wf« .f •
-^ "^ '"'"'''^ ^^^ere

tieulars were sufficient ani that the Ln °f°"°"
'^^^ the par-

'he labor from that of the materilf wJ'?'°°-^^ '^' P"'^" «f

-eiseable at the trial. VX"?^ S;.^S7)" ^B^J^TS



878 THE LAW or MKCHANICS' UENg IN CANADA.

i

'>,*

In another case the particulani for lien were: "Brick and

stone work and setting tiles in the house situate upon the land

hereinafter deseribed for which I claim the balance of $123."

Held, insufficient. Knott v. Cline, (1896) 5 B.C.R. 120. See

also JohMon v. Bradcn, 1 B.C.B., Pt. 2, p. 265; Oogan v. WaUh,

(1878) 124 Mass. 516; VUirke v. Kingdcy, (1864) 8 Allen

(Mass.) 543.

A notice of lien alleging an agreement to furnish the plumb-

ing for a dwelling house, stable and gardener's cottage for a

certain sum and that the lien claimants had furnished certain of

the materials and had done a portion of the work, but failing to

state how mnch of the agreement had been performed or the

value therec is fatally defective. White v. Livingstone. 60

App. Div. 361; (1903) 174 N.Y. 538.

A claim is not insufficient because it fails to set forth the

plans and specifleations which are made part of an alleged con-

tract. Oriental Hotel Co. v. Griffiths, (1895) 30 L.R.A. 765.

One partner may verify the lien claim of the firm. Waters v.

Goldberg, (1908) 124 App. Div. (N.Y.) 511.

A notice which fails to state the kind or amount of labor per-

formed or materials furnished by the lien claimant is invalid.

Toop v. Smith, (1905), 181 N.Y. 283.

(k) "Or of his agent."—In a recent New York case, even

where these words were omitted, it was held that the affidavit of

an agent was sufficient. McDonald v. Mayor of New York,

(1902) 170 N.Y. App. 409. See Devings v. Ball, (1910) 205

JIass. 407. But without these words in a forrader Ontario Act the

affidavit of an agent was held insufficient. Orant v. Dunn, (1883)

3 O.R. 376.

See observations on this section in Dunn v. McCalium, (1907)

14 O.L.R. 249.

18. What may be included in claim.—A claim for lien may

include claims afeainst any number of properties, and any num-

ber of persons claiming liens upon the same property may unite

therein, but where more than one lien is included in one claim

each lien shall be verified by affidavit as provided in section 17.

R.S.O. 1897, ch. 153, sec. 18.

i-sm jam asz^



ONTAHIO MECHANK-H ' LIEN ACT 379
(b) "Any number of prontrtit» "~\^ ^.u

farnuhed in rip^c „ S-"!f
"nelu.ie work done or material.

The policy of the mechaLH' l,', !!^.\" ^?"- =^2-

ing and the lot on which it i "re «1 raWe t°o"th ^'T ''""•'

done upon it and for matf.ri«U f. - • .
*'''' '""" '»«' ^ork

conatruetion of the bli.dh ""w, V?fn'lt ^'^k^'T!'*'"
""^

erected under a single cont-^flct . 1 r^'" °' buildings are

Association v. Onmuood, 22 L.R 17
' '""" ^^''"*

which he » thereby prejudiced
*°* ***

oni:ii:;:tfi:rir^j?-^^^^^^

vyi:.^ The;frt1e?io1.eX!^d'bv''~^'" '^ ' ^^^^"^ P-
informaUon L it

" leLffttmtklTi^'t' ?
^"''''

tect them against imnositinn Za 7 ]
'° '"'^^'' *» P™-

it is intend^ by h^ I'urrlt tJ r"''* l""'"'
"^''''' »>"»

18 should be followedCrX in suWalT' ''.w"°°^
^' «°^

hand valid claims would ^oT be St In ^'/' /^f ?\'^' ""^

applying a rigid Hteralityrthe terms ^fThrsV'."'''*'''''^
^^

the other hand the obvious nnrnni p i '^«*'«°s, and on

secured by such comphanceS their
.'-'''"°' ^""^^ ^

affording sulBcient data ensnrr^L.
P™^"'«°s «« wjuld by

The car,, „.„ do„b.U» b. i„.,„,^„, i„ re^'S,, „„«„„,



:w() THE LAW or MECIIANICh' UENII in CANADA.

I

i If

i III!

and defecU which do not affect the Rulwtance of the notice ami
are not neceaaary aa ufi'fftiarda againat inipoaition. In Crnu-
\. C.I'.K. Co., (1!M«) -. O.L.R. 383; 2 C.L.R. 1()7, Boyd, C.
aaid: "Hut theae forina ar.' not of inHexihle uae, and if the veri-

fication ia in the aame way and to like effect aa in the caae of

regiatratiun, I think there haa Wen 'aubatantial compliance,' to

uae the phrase found in aection 1!» (1), with the acheme of tlic

Act. . . . It ia not deairahle, nor ia it needful, that all tli<'

nici-tiea of practice in due Be(|uence ahould attach to the auiii-

niary procedure provided for the realization of workmen 'h

liena." See alwi olmervationa of Killam, C.J., in Rohock \.

I'clKrs, (19(M)) l;} Man. l:l!». Defective deacriptiona of the l,-iii<|

to l)e charged are iininaterial if the deacription ia aufflcient tn

prevent anyone from Wing mialed. On the other hand a tofnl

non-compliance with auch conditiona cannot be waived even by

the owner, at lea.st so far an third peraona are concenit-d.

Boiaot, S. 5; While v. Svhmil Diglrirt, 42 Conn. 541; Bum-
fule V. O'Hara, 3.') III. App. 150. In a recent New York caxe

(Mahlnj v. Grrman Hank, (liMKl) 174 N.Y. App. 499) it was

held that a notice of lien which failed to state when the flt-Kt

item of work was done or anything from which that tiiiif

might W inferred, aa reiiuirwl by aub-diviaion 6 of aection !t

of the N.Y. Lien Ijaw, waa insufficient, notwithstanding that the

notice subatantially complied with the other proviaiona of tlip

statute; since the provision thereof that the law shall be cdii-

strued Ifberally does not authorize the court to dispense witli

what the statute says the notice shall contain.

Where a lien was filed against the owner of a property on

which a building had been erected by the leasee, the failure to

state the correct name of the person for whom the materials had

been furnished and the labor perfonned would not invalidate the

lien. Stcrrcs v. Sinclair, (1902) 171 N.Y. 676. As to sufficiency

of statement of labor performed, see Clarke v. Hcylman, 80 N.Y.

S. 794. A recent ea.se in Massachusetts, Angicr v. Bay Stah.

(1901) 178 ^fass. 16:1, illustrates the nature of the errors which

may defeat a claim.

Claiming a lien upon too tnuch property will not absolutely

invalidate the lien. Ontario Lime Assn. v. Orimwood, (1910) 22

O.L.R. 17.

The plaintiff contracted with E. to supply him with lumber
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supplied" was not a substantial compliance with the Act, yet

under this section it did not invalidate the lien, no prejudice
being occasioned thereby, and that the lien was therefore valid.

Barrington v. Martin, 16 O.L.R. 635.

A lien will not be defeated by the fact that the claim de-

scribed more land than should be within the lien. Scott v.

Goldinghurst, 123 Ind. 258.

While the inclusion through mistake of non-lienaJble items

will not destroy the claimant 's right to a lien where said items

can be segregated from the others, yet unless this can be done
with reasonable certainly the defect is fatal to the whole lien.

Gilbert Hunt Co. v. Parry, (1910) 59 Wash. 446, 23 Am. & Ens;.

Ann. Cas. 225.

(b) "Dispensing with registration."—If the provisions nf

section 23 are complied with, no other registration of the lien is

necessary, except where the lien is claimed against the owner
of the fee.

20. (1) Lien to be registered an incnmbrance.—The registrar,

upon payment of the proper fee, shall register the claim, describ-

ing it as "mechanics' lien" agaiast the land therein described

in like manner as if it were a mortgage, but he shall not copy

the claim or affidavit in any registry book.

(2) Fee for registration.—The fee for registration of a claim

for lien shall be twenty-five cents, and if several persons join in

one claim the registrar shall be entitled to a further fee of ten

cents for each person after the first. R.S.O. 1897, ch. 153, sec

20.

(a) "ShdU register."—As to the registrar omitting or de-

laying to register the claim, see Lawrie v. Rathbun, (1876) 38

U.C.Q.B. 255; Qetchell v. Moran, (1878) 124 Mass. 404, 408;

Orne v. Barstom, (1900) 175 Mass. 193.

21. Lien-holder to be deemed a purchaser.—10 Edw. VII., ch.

60; Eev. Stat., ch. 138.—Where a claim is so registered, the

person entitled to the lien shall be deemed a purchaser pro tanto
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of the contract or within 'thirty days after the completion or

abandonment thereof.

(2) A claim for lien for materials may be registered before

or during the furnishing or placing thereof or within thirty

days after the furnishing or placing of the last material so

furnished or placed.

(3) A claim for lien for service may be registered at any
time during the performance of the service or within thirty days

after the completion of the service.

(4) A claim for hen for wages may be registered at any

time during the performance of the work for which such wages

are claimed, or within thirty days after the last work is done

for which the lien is claimed. R.S.O. 1897, eh. 153, sec. 22.

(5) Segistration of contractors' lien after last certificate.—

In the case of a contract which is under the supervision of an

architect, engineer or other person upon whose certificate pay-

ments are to be made, the claim for lien by a contractor may be

registered within the time mentioned in sub-section 1, or within

seven days after the architect, engineer or other person has

given, or has, upon application to him by the contractor, refused

to give a final certificate. 2 Edw. VII. ch. 21, sec. 1.

(a) "hi cases not otherwise provided for."—i.e., such cases

as are not provided for in sub-sections (3) and (4).

(b) "Within thirtjj days."—Where there Ls a prior arrange-
ment, although not binding, between a contractor and a supplier
of building materials, whereby the former undertakes to procure
from the latter all the material required for a particular build-

ing contract, so that, although the prices and quantities are not

defined until orders are given and deliveries made, the entire

transaction, although it may extend over some months, is linked

together by the preliminary understanding on both sides, a lien

for all materials so supplied is in time if registered within thirty

days of the furnishing of the last item. Morris v. Tharle, (1893)

24 O.R. 159; Robock v. Peters, (1900) 13 llan. L.R. 124.

The plaintiffs contracted with E. to supply him with lumber
to be u.sed in a building he was erecting for the defendant on
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111. 535. As to right to amend lien, see Kafuse v. Hunter, 12

B-CR. 126. The claim must be filed within the statutory time

and in conformity with the statute. Hilliard v. Allen, 4 Cush.

532; Christian v. Allee, 104 111. App. 177.

Under the provisions of the Act of 1874, it was held that a

contractor, though entitled to a lien upon property for the con-

struction of which he had furnished material to an original con-

tractor or another sub-contractor, must in order to enforce sueli

lien institute proceedings for that purpose within thirty days

after the material furnished ; the lien in such case arising from

the furnishing of the material or the doing of the work, not from

registration as under the Act of 1873. McCormick v. BulKvanf.

(1877) 25 Gr. 273.

See Lindop v. Martin, (1883) 3 C.L.T. 312; Morris v. Tharlr,

(1893) 24 O.R. 159, and Rathbone v. Michael, (1909) 9 O.L.R.

428, 20 O.L.R. 503.

Merchants supplied material to the contractor for certain

buildings and claimed a lie a in respect thereof. There was no

contract for the placing of these materials upon the property;

the last of them were bought by the contractor from the mer-

chants on the 22nd November and were by him placed in the

building on the 23rd November. Held, that the time for regis-

tering the claim of lien under section 21, R.S.O. 1877, ch. 126.

began to run from the 22nd November. Hall v. Hogg, (1890)

20 O.R. 13.

See Dempster v. Wright, (1900) 21 C.L.T. 88, referred to

under section 20 of the Nova Scotia Mechanics' Lien Act.

In a number of Massachusetts cases it has been held that the

filing must be within thirty days after the last of the items for

which a lien is given was performed or furnished, although

other items for which there is no lien were performed or furn-

ished later. Gale v. Blaikie, (1880) 129 Mass. 206; Kennebec Co.

v. Pickering, (1886) 142 Mass. 80; Worthen v. Cleveland, (1880)

129 Mass. 570; O'Driscoll v. Bradford, (1898) 171 Mass. 231.

If a sworn statement of a mechanics' lien is filed within thirty

days after the claimant had ceased to labor and if the last items

of labor were performed in good faith under the contract, the

lien is none the less valid because before the work named in the

last items was done no work had been done for about 34 days.

and before the last work was done the houses on which the lien

was claimed appeared to be completed and were purchased by
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bun, (1876) 38 U.C.Q.B. 255, and Orne v. Barstow, (1900) 175
Mass. 193.

(d) "Materials."—^Materials were supplied from day to day,
nothing being said as to the panicular building and there being
no express contract. Held, that the lien might be registered at

any time within thirty days from the last item. In the absence
of appropriation payment on running account to be credited on
the first items and lien might be claimed for balance. Lindop v.

Martin, (1883) 3 C.L.T. 312. See British Columbia Timber Co.

V. Lcbcrry. (1902) 22 C.L.T. 273. See also Robock v. Peters,

(1900) 1.'] ^lan, 124, the facts in which are stated under section

20 of the Manitoba Lien Act, ante, in which case Chadtvick
V. Hunter, 1 Man. 39, is distinguished, and Morris v. Tharlr,

24 O.R. 159, followed. Summers v. Beard, (1894) 24 O.K. 641,

and Kclhj v. McKcmic. (1884) 1 Man. 169, not applicable.

"Where a materialman contrfl(.ts to deliver material in a man-
ufactured form, the contract is for materials only and a lien can-

not be had for lalaor performed in manufacturing the materials
as a claim for labor. Tracey v. Wethcrell, (1896) 165 Mass. 113;
Donuher v. Boston ,(1879) 126 Mass. 309.

An existing building which is sold for the purpose of consti-

tuting part of a larger building to be erected may be considered
materials furnished within the statute. Selden v! Mclks, 17 Cal.
128.

Where materials were supplied from time to time as required,
not under any contract, it was held that the furnishing of each
lot of goods was a separate transaction. Chadwitk v. Hunter,
(1884) 1 Man. 39. See this case • distinguished in Robock v.

Peters, (1900) 13 Man. 124, and Morris v. Tharle, (1893) 24
O.R. 159, followed.

When a contractor working for several owners has but a
single contract for the supply of materials with the materialmen,
the time of filing a lien by the latter against an owner is not to

be measured with reference to the duration of deliveries under
the contract between the materialman and the contractor, but ?)y

the completion of the work by the contractor for the several

owners. Re Moorehousc v. Leake, (1886) 13 O.R. 290. As to the

time within which a .sub-contractor for materials must register,

see Hall v. Hogg, (1890) 20 O.R. 13.

Where the work has been done and accepted by the "owner"
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may be realized under the proviaions of this Act, and a certificate

thereof is registered in the registry office in which the claim for

lien might have been registered. B.S.O. 1897, ch. 153, sec. 23.

(a) "For which a claim is not registered."—Under the pres-

ent Act the case« of Burritt v. Renihan, (1877) 25 Qr. 183, and
Neill V. CarroU, (1880) 28 Gr. 30, 339, and see Ritchie v.

Grundy, (1891) 7 Man. 532, are no longer applicable in this con-

nection, as an action can now be commenced and a lis pendens
registered before the period of credit has expired. See section

28. See Robock v. Peters, (1900) 13 Man. 124.

(b) "An action is commenced."—i.e., by any lien-holder.

See section 32; Bunting v. Bell, (1876) 23 Gr. 584; Hovendcn v.

Ellison, (1877) 24 Gr. 448; McPherson v. Gedge, (1883) 4 O.K.

246.

In an action brought against the builder and owner the

plaintiff must show that his right of action was complete at the

time the action was commenced. Titus v. Gunn, (1903) 6!)

N.J.L. 410.

The period of ninety days, limited by section 21 of the Me-
chanics' Lien Act, (1887) for the commencement of proceedings

to enforce the lien applies to an action or proceeding against a

mortgagee or other person claiming an interest in the lands, and
that whether proceedings have or have not been taken against

the owner within the ninety days. The plaintiffs, assignees of a

mechanics' lien, brought an action against the owner and a prior

mortgagee, but their action was dismissed as against the mort-

gagee for want of prosecution. Having succeeded in obtaining

a judgment establishing their lien as against the owner, they

brought this action after the lapse of more than ninety days from
filing their lien, to obtain a declaration of priority over the prior

mortgagee to the extent that the work increased the selling value

of the land. Held, reversing the judgment in 3 O.K. 183, that

the lien had ceased to exist as against the mortgagee. Bank of

.Montreal v. Haffner, (1884) 10 A.R. 592; 8.C., 29 Gr. 319. See

Cole V. HaU, (1888) 12 P.R. 584; 13 P.R. 100; Keffer v. Miller,

(1890) 10 C.L.T. 90, and McGuirl v. Fletcher, (1889) 3 Terr.

L.R. 137, in which case Cole v. Hall, supra, is criticized.

In an action under a former Act by lien-holders to enforce

their lien it was held that it is not necessary to make other
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As to what constitutes sufficient registration of lis pendens

(1996) 4 O.K. 246. See also section 32.

24. (1) When to cease if registered and not proceeded upon
-Every lien for which a claim has been registered shall abso-
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,

lutely ceaw to exist on tlie expiration of ninety days after tht-

work or service has lieen completed or materials have been fur-

niithed or placed, or after the expiry of the period of cretlit.

where such period is mentioned in the claim for lien registeriMl.

or in the cases provided for by sub-section 5 of section 22 on

the expiration of thirty days from the registration of the claim,

unless in the meantime an action is commenced to realize the

claim or in which the claim may be realized under the provisions

of this Act, and a certificate is registered as provided by the next

preceding section.

(2) Lien to expire at end of six monthi unleu renewed.—

Where the period of credit mentioned in the claim for lien regis-

tered has not expired it shall nevertheless cease to have any

effect (m the expiration of six months from the registration or

any re-registration thereof, if the claim is not again registered

within that period, unless in the meantime an action '< I'oin

menced and a certificate thereof has been registered as jjiuvidcd

by sub-section 1.

(a) "Registered."—When a contractor working for sever;)!

owners has but a single contract for the supply of materials

with the materialmen the time of filing a lien by the latter

against an owner is not to he measured with reference to the

duration of deliveries under the ecmtract between the material-

man and the contractor, but by the completion of the work by

the contractor for the several owners. Re Moorehouse v. Leaki

,

(1886) 13 O.R. 290; but the time for registration of a sub-con-

tractor's lien or the bringing of an action to enforce it is not

extended by any delay on the part of the contractor or sub-con-

tractor to whom the materials are supplied in actually plaeint;

them on the premises. Thus where merchants supplied mater-

ials to the contractor for certain buildings and it appeared that

there was no contract for the placing of these materials upon the

property, the last of them being bought by the contractor from
the merchants on 22nd November and by him placed in the build-

ing on the 23rd November, it was held that the time for register-

ing the claim of lien under sec. 21 of the Statute of 1877 began

m .
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(f) "/» the meantime."—Thne wonlt have the primary »ig-

niflptttion of during or within the time which intervenes between

one M|H*eifie(i period or event and another. In atrictneia there is

ill eonteinpliition a terminug a quo, as well aa a (emiiiii(« ad quim
—a date or event with which the period begins as well as a dat<>

or event with which it ends. But in some instances the terminus

a quo is not in mind at all, but it is the terminut ad quern whirli

is the only date in contemplation. In such a case the words are

equivalent to before such an event, date or period. The result

is that any proceedings taken during the existence of the lien

are taken "in the meantime" within the meaning of this section,

if taken before the expiration of the period therein mentione<l.

Kwlit-Doiifjim v. Hitch d' Co., (1912) 48 C.L.J. 672.

25. When lien to cease if there it no period of credit.— If

there is no period of credit, or if the date of th * expiry of tlie

period of credit is not stated in the claim so regi itered, the lien

shall cense to exist upon the expiration of ninety days after thi-

work or service has been completed or materials furnished or

placed, unless in the meantime an action is comtienced and u

certificate thereof registered ns provided by section 23. R.S.o.

1897, ch. 15.% sec. 25.

(a) "Period of credit."—See note under sec. 28 (a) and
cases cited thereunder.

(b) "Work or service has been completed or materials fur-

nished."—Where the work has been done and accepted by the

"owner" the existence of trifling defects subsequently rectified

by the contractor will not extend the time until thirty days from

the date when the defect was rectified, even though the work was

accepted on the understanding that the defect was to be reme-

died. Makin v. Robinson, (1884) 6 O.R. 1; Kelly v. McKemiv,
(1884) 1 Man. 169. See reference to Neill v. Carroll, ante, p.

6, which case is inaccurately reported in 28 Gr. 339. See note

summarizing Invin v. Beynon, (1886) 4 Man. 10, ante.

26. Auignment or death of lien-holder.—^The right of a lien-

holder may be assigned by an instrument in writing and, if not
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of partie, to an action bv an 1Jit J' •^^^; "^- ^^ '^^^^o*

to join 8 prior aHsignee to ulZ^ ^' "'"'^ ^'^'» ^^^ ^"i'"re

trial court i, not dircctil to th n, 1 IZ'
*'" """"*'°" "^ '^e

.a«eal««a«toeffectof„„r;e"S^^^^^ '' «-«'•!''

a« an adjudication of the r^\7tTnll ^^
T^"'''' "" P'^^'^'^.

Reeves Co., (1904 178 XY inn "> 6
' ?"'"«"'*•'" v. Mapcs-

ment for the benefit of creditoJn'iade 1 v f^
'
'^'T™'

"''''^"

who ha, furnished and providkn m„t • f
*'"?*' ''""f-etor

erection of a buildingSwirhti"' ""'^ "^"'^^ ^hc
to him, the assignee tak.?snh ' """V'""

"'' *° '«'««'»« ^'"e

laborers. mechaS^." ma i; 1 ..ro";^:.^"''-'^'
^° ''^°« «'^ ^'^

the assignment and withi^h ninety dr''*"^^"''-''^''*
*°

statute, ifanc Co. v. ir,«,rrJ (iSSf^rS'vP'r"'^*^ ''>' ^'e
effect of assignment of cS' if ^«r^*

^-^^ ^PP- 69- As to

(1901) 179 Ma^. Wa A^o wb .t coL?ir/*''^
"• ^^««^«^'

«ignment, see Van ^«„„dZV.J, In S*"*
''" "''"'^'^^^^ ««-

I^iv. (N Y ) 214 4 « r r .

" "^ ^'""* ^»- ^- ^»<or, 119 Add

..cottr^^t^^atreiS-t/^^^^^^^^^^^^^^^
to the plaintiff, and the plainty fL th

^'^ '^""''* "«°«y d«e
".eeha«ic to register under the .tt r'''"'^"'?

°^ '°*^""^ *•»«

tlrnt such re-assignment enabled tl Z'T^'^ ^"^ *»'"• H«>d,
for registry notwithstandfnX^^^T.J;";" *.\™«ke the claim
Turner v. Frederick, (1375) 00 g/l^f

^'" "»»>* of plaintiff.

l-^^J
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The lien is created when the work is performed, and an as-

signment of the claim after the work is done carries the lien

with it. Wiley v. Connelly, (1901) 179 Mass. 360.

27. (1) Ditcharg^e of lien.—A lien may be discharged by u

receipt signed by the claimant, or his agent duly authorized in

writing, acknowledging payment, and verified by affidavit and

registered.

(2) The receipt shall l)e numbered and entered like other

instruments, but shall not be copied in any registry book, ami

there shall be entered against the entry of the lien to which tlic

discharge relates the word "discharged" and the registration

number of such discharge.

(3) The fee shall be the same as for registering a claim.

R.S.O. 1897, ch. 153, sec. 27(1).

(4) Security or payment into court and vacating lien thereon,

—Upon application the court, judge or officer having jurisdic-

tion to try an action to realize a lien, may allow security for or

payment into court of the amount of the claim, and may there-

upon order that the registration of the lien be vacateS or miiy

vacate the registration upon any other proper ground and a cer-

tificate of the order may be registered. R.S.O. 1897, ch. 153, sec.

27 (2;, (3) ; 62 V. (1), ch. 2, sec. 1.

(5) When notice of application to vacate not requisite.—

Where the certificate required by sections 23 or 24 has not been

registered within the prescribed time, and an application is nunle

to vacate the registration of a claim for lien after the time fur

registration of the certificate required by sections 23, 24 or 25,

the order vacating the lien may be made ex parte upon produc-

tion of the certificate of the proper registrar certifying the facts

entitling the applicant to such order. R.S.O. 1897, ch. 153, see.

27 (4).

(a) "A receipt."—Any form of receipt which acknowledges
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«ig».tLi in r 34 i
"' r *"-"-Tl'«e tribunal, .„ d.-

aj.L 55!
"• ^""* ^- '^''"^'•' (I'^^i^) 10 C.L.T. 2?;l6

at t?:"tL""„trtt°r" °V"*\""-"^ ^^ P'-"^'*^^' 1-n

of the lanl w^n .
"^ '"'**^^- ^«*^'"' defendant sold part

the claim;
^'^'"''^ **^"" '^^^-^^^ ^ ^'^'^^ from

Effect of Taking SEcrRiTv or Extending Time.

28. (1) Certain acts not to prejudice right to enforce lien.-
J he taking of any security for, or the acceptance of any promis-

.iRment of the claim, or the giving of time for the payment
thereof, or the taking of any pn>ceedings for the recovery 'or the
recovery of a personal judgment for the claim, shall not merge

II
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waive, pay, satisfy, prejudice or destroy the lien u°le« the

claimant agrees in writing that it shall have that effect. R.S.O.

1897, ch. 153, sec. 28(1).

(2) Where period of credit not expired.-Where any such

promissory note or bill of exchange has been negotiated the lien-

holder shall not thereby lose his lien if, at the time of bringing

his action to enforce it, or, where an action is brought by another

lien-holder he is, at the time of proving his claim in such action,

the holder of such promissory note or bill of exchange. New.

(3) Nothing in sub-section 2 shall extend the time limited

by this Act for bringing the action to enforce the ben. Neu:

(4) Time for bringing action by peiwn who gave time for

payment.-A person who has extended the time for payment of

a claim for which he has a lien to obtain the benefit of this sec-

tion shall commence an action to enforce such hen withm the

time prescribed by this Act, and shaU register a certificate as re-

quired by sections 23, 24 or 25, but no further proceedings shal

be taken in the action until the expiration of 3uch extension of

time. R.S.O. 1897, ch. 153, sec. 28 (1-2).

(a) "The taking of any security."-The taking of security

note or acknowledgment or the giving of time, destroys the hen

Tthe lien-holder neglects to proceed to enforce his lien within

the time limited by sees. 23, 24 and 25.

A lien lost by taking a promissory "^/^j,
°«*

^^'I^^g^^gl
dishonor thereof. Edmonds v. Tteman, (1891) 2 B.C.B. 82 2

SCR 406. This case has now no aPPli«^^°°
^^^^^f^^^r

to the provisions of this section. See Brooks-Sanford ffardmn

Coy. TdJer Construction Co., (1910) 17 O.W.R. 167, 22 O.L.R

ITfi

Without this section it would be a question of fact in ever;

cJ whether the note was taken in payment of the account

ZeyV. Weaver, (1886) 141 Mass. 280; Jones v. Shawhan

mtts & Serg. (Pa.) 257. If the note was taken in payment th

Hen wat go^e. If the note was not taken in payment it amoun

to no waiver of the lien. Edwards v. Dernckstm, a859) 2
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N.J.L 39; Jones v. Moores, (1893) 74 NY 109 99 Kv a
53; Linneman v. Bieber, (1895) 92 NY 477 ^S N V « ' ^"^S"

party no proceedings can be taken to e^ or^e the lien T Shen claimant pays the note and is the holde^ of the note a tL
n^^n^xTryr^jr-^

"^ ^^^ ^-- -"S- -
thj
75^ foj^going proposition, contained in the first edition of

V ^l^^^fT \ ^*''^' (^^'^''> 176 Mass. 233; Brnt-er CoV. B. & A. R. R. Co., (1901) 179 Mass. 228.

tv.jJ^^'i^
'" * ''•°°^'''* ^ *^^ decisions as to the provision in

Sunted Lr^*"
application to promissory notesThTdiscounted See Sioanson v. Mollison, (1907) 6 WLR f?78 Lwhich the decision in Edmonds v krJn sunra\ It-

also Clarke v. Moore. 1 Alta. L.R. 49.

29. Proving claim in another action.-Where the period of
credit in respect of a claim has not expired, or where there has
been an extension of time for payment of the claim, the lien-
holder may nevertheless, if an action is commenced by any otherpem>n to enforce a lien against the same property, prove andobtain payment of his claim in such action as if the period of

I
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credit or the extended time had expired. R.S.O. 1897, eh. 153
sec. 28 (3).

'

Information to be Given Lien-holder.

SO. (1) lien-holden to be entitled to information from ownerM to terms of contract—Any lien-holder may at any time de-mand of the owner or his agent the terms of the contractor or
agreement with the contractor for and in respect of which the
work, service or material is or is to be performed or furnished or
placed, and if such owner or his agent does not, at the time of
such demand, or within a reasonable time thereafter, inform the
person making .such demand of the terms of such contract or
agreement, and the amount due and unpaid upon such contract
or agreement, or if he knowingly falsely states the terms of the
contract or agreement, or the amount due or unpaid thereon
and If the person claiming the lien sustains loss by reason of
such refusal or neglect or false statement, the owner shall be
liable to him in an action therefor for the amount of such loss
R.S.O. 1897, ch. 153, sec. 29.

(2) Order for inspection of contract by lien-holders.— The
court, judge, or oiHcer having jurisdiction to try an action to
realize a lien may, on a summary application at any time before
or after an action is commenced for the enforcement of sucli
lien, make an order requiring the owner or his agent to produce
and allow any lien-holder to inspect any such contract or agree-
ment upon such terms as to costs as he may deem just.

(a) "Any Hen-holder may at any time demand."—A form of
demand is not given in the Act and a written demand is really
unnecessary. This section is for the protection of sub-contrac-
tors, laborers and materialmen. See Lumbard v Syracuse
(1874) 55 X.Y. 494.

a <^i t,

(b) ''An action therefor," i.e., an ordinary action.
(c) "The court, judge or officer."—See sees. 31 and 34 as to

these tribunals.
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allowed^^i^/r^
folifve^theT' '' '''' ^ 23). which

to be taken tinder certain »I1. Z"""""* "^ * mechanics 'S
Dmsion Courts, it wI^TeirtrartS'" '" ^"""^^^ Courts i^'J
actions in which the party lekawJ.

''7'''''°° »PP"ed only to
in the ordinary wav tn «L^ • *, ^ enforce his lien wan «ni«„
courts cannotTnSC att^^T '"'^ --«»- ThSf
account by a "en-holder agSV^Jif ""''^'^ ^t an action o1

2yZ '^T'°°
"°^^^ -«Se ;i'S'^^^)^^^« ^ sold themay be wider powers bv w«v3^ *^® ^'en, though therp

V. Valuers, (1892, l1 ^bT54
«"™'»«'^ application. ff!aZ

31 ^^ w. ^'™^ ^« Re^"ze Claim.
31. (1) Mode of realising H-b a r

action in the High Conrf o J^""~
""^^ ^^ realized by

ofthat court, exct^g l^^^f"« ^^.^^^ ordinary procedure

(2) Without iling a writ of ' " ''"'' '^ ^'^^ ^«^-

commenced by filing J^he prooer'or°"''
'° ''^*'°° ^^«" »>«

verified by alHdavit Form 5
' * '*"*^"«°» "^ «!««!.

(3) The statement of clnim «i,oii i,

'»; Miveri.. .be «.,e„e«: eri n '"'' "" '™

'«"»=. B..S.O. 1897, ch 153,ITsT **"'' ""'" "" '"»

ure.
^°e variations from ordinary proced-

(b) "^ statement of claim " vuu .^
;n statement of claim thranvTh^t''' ^''T

"'"^ "" «^«r™ent
feld, on demurrer, that the tatemerof'ir-

'^"^ ^^ '''' """^r.

not disclose the kind of materials etc H m T.°* ^^ "'«"» did
-^•^-.cH. u.».

'' **"• "«^d' I'ad, but as lien is
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mi

operative when registered and action brought and certificate of

Us pendens registered, plaintiff 's lien was not prejudiced. John-

s(m V. Braden, (1887) 1 B.C.R. Pt. 2, p. 265.

All actions and proceedings to enforce mechanics' liens must

be brought and taken in the High Court of Justice under the

procedure enacted by 59 Vict. ch. 35, as amended by 60 Vict.

ch. 24. Although by sees. 31 and 32 of the former Act, a

County Court Judge has complete jurisdiction in such an action

or proceeding if in the High Court, yet, if the proceedings ar.'

instituted in a County Court he has no jurisdiction. In He

Bibble v. Aldwell, (1898) 18 C.L.T. 59. Under 53 Vict. ch. M.

it is competent to join liens so as to give jurisdiction to tlie

High Court though each apart may be within the competence of

an inferior court. The plaintiffs in proceeding under that Act

to enforce their lien filed with a Master as the "statement of

claim" a copy of the claim of lien and affidavit registered, veri-

fied by an affidavit, and the Master thereupon issued his certifi-

cate. Held, that if the "statement of claim filed was not in

proper form, yet as it contained all the facts required for com-

pliance with the Act, an amendment nunc pro tunc should be

aUowed. Bickerton v. Dakin, (1890) 20 O.R. 192, 695. See

Beveredge v. Hawes, (1903) 2 O.W.R. 619; Canada Land, elc,

Co. v. PooU, (1907) 10 O.W.B. 1041.

Parties; Plaintiffs.—A plaintiff need not name any otlier

lien-holders as co-plaintiffs.

Defendants.—The "owner," and any subsequent transferees

should be made parties. Any prior mortgagee against whom the

plaintiff claims relief under sec. 8 (3) should also be made a

defendant. A decree enforcing a mechanics' lien is a conclusive

determination of the rights of the parties, but it does not con-

clude persons who are neither parties nor privies. Bank of

Montreal v. Haffner, (1884) 29 Gr. 319, 10 A.R. 592, S.C. .sm6

nom. Bank of Montreal v. Worswick, Cass. Dig. 289. In Fraser

V. Griffiths, (1902) 1 O.W.R. 141, where plaintiff had no notice

of contract under which defendant Ray claimed title and her

conveyance was registered after registration of Us pendem in

present action, held, that she need npt have been joined as de-

fendant as she took subject to the proceedings in the action.

A mortgagee filed a bill of sale, making certain lien-hoWers

under the Act parties defendants therein, alleging that the worii
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^y^'X°'of\t'^^^^^^ after the
have been made parties SThe M^teJ^l l'^''-^''^^''^

''^'o^'d

them defendants by bill were St?J "^
'
^^^ "«*» °f making

Jack»<yn v. ^amJnd
(^1) r? R ^57°" """"^ "^ *"*«°"

werJfraSTS «l'entir/[/'''r'J''^ *'-'^-^«- ^o them

theS^^rty'^y: Smiv:?t^'Sm"tr r^-^*
*^^ -- °^

such contractor; the o^er Tfth.
"^*"""' **''"''» a^a'^^t

claiming to have liens arrneceLarvn,r''''''''u"°'* "" P«"°"«
whose costs will be ordered 5oT^ ^T'''

'° ^^^ ^^'^^'^'^ office,

due the contractor and 'he baW 17^/5' '*™°"°* '°»°'^

the several lien-holders «„! a Xna Ir^*'** T"""^'
"'»°»»

contractor for the deficiency if a^ a '^^!'"u™"'^'
*«*"'«* the

holder operates for the S^fit ofTl of th^' •""""f '
''^ "^ "«"

suit instituted by one S^ZtZllI ^^^ ^"^ *''««''' «« that a
Act, keeps alive aUsirila^iilt th.?

^'^''.' "'°*'°°^^ ^° ^^e

C.L.T.23;36C.L.J 55
^'' ^*"" ^- ^»^^'-' (1889) 10

ant^an^lit-a^XefSn^^^h^^^^^^^ T'^^^-* - ^«^-^-
holding certificate SthTh^shouM .^"^^'•^"'^"Je^tly with-
ant and claim against him !J,-^*^ ''* '*™«^ «»* as defend-
chanics' Lien Act hav! tZ^-T^' '^*'^'°°« "°der the Me-
other actions do nSthaveTut"nf°*'

'''''^ ""' *^« ^"^ -hich
claim. The claim l^^^'d as ^ainsHh;'

''""
I"

^°'° ^"''^ «
the architect plaintiff must Z^Zt- ^^L^^^^"'

hut as against

(1900) 32 O.R. 80, cited, ante
"^ ^'"'''"' ^- ^*'-*'"'

An ':r6Z'Zt:,Z7£TZ^^^^^ '^ - fi^'^."-
authorize service of stSemeLo T ''* J"?di°ti"'^ should also

a time for deL^ o 7eW '^rnot*'' T^ *™^ ^"'^ «^
allowed from time limited ?n^"

'
"«^''* *''*^» "^^t be

Chapter 153 sec^^ n appearance under R„le 246

JudglandL 36 4iisT,;^c^?rT'r°^^ he signed by

The plaintiff registered a mechanics' iien against the defend-
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ant company, and subsequently filed his statement of claim.

He obtained an order for the service of the statement of claim

out of the jurisdiction, and service was effected in pursuance
thereof. The defendant company applied to have the order and
service thereunder set aside, on the ground that there was no

statutory authority therefor. Section 28, sub-sec. 1, of the

Mechanics' Lien Act, R.S.N.S. ch. 171, provides that "the liens

created by this chapter may be enforced by actions to be Sroupht

and tried according to the ordinary procedure in the respective

courts." Sub-section 2 of the same section provides that without

issuing a writ of summons an action under this chapter shall be

commenced by filing in the office of the prothonotary . . .

"a statement of claim verified by affidavit." Sub-section 6 pro-

vides that "the statement of claim shall be served within one

month after it is filed." Held, that the service was good by rea-

son of sec. 28 of the Act, the ordinary procedure of the court

with respect to the service of a writ having been followed in

serving the statement of claim. Application dismissed with

costs. McDonald v. Consolidated 0. M. Co., (1901) 21 C.L.T.

482.

But a more recent decision in Ontario is in conflict with this

case. In the Ontario case it was decided that service of a state-

ment of claim out of the jurisdiction as the initial step in the

action is not allowed under the Judicature Rules, and the historj-

of legislation as to service out of the jurisdiction in Ontario is

given. See In re Busfield, Whalcy v. Busfield, (1886) 32 Ch.D.

123. It is not a matter of practice, but of jurisdiction. The

provisions in that behalf form a complete code on the subject and

cannot be extended by analogy. Pennington v. Morley, (1902)

3 O.L.R. 514. This case, which was decided by Meredith, C.J.,

is more in accordance with the principles governing service out

of the jurisdiction than the case reported in 21 C.L.T. 482 and

probably correctly states the law on the subject.

The month is a calendar month. See the Interpretation Acts

(R.S.O. ch. 1, sec. 8, sub-sec. 15) ; R.S.X.S. ch. 1, sec. 22, sub-

sec. 24; R.S.M. ch. 89, sec. 8 (q) ; R.S.B.C. ch. 1, sec. 10, sub-

sec. 16; R.S.N.B. ch. 1, sec. 8, sub-sec. 27; R.O. Terr. ch. 1. sec.

8, sub-sec. 18.

"The Rules of Practice and Procedure" must 'be applied.

Canada Land Co. v. Poole, 10 O.W.R. 1041.

Amendment of pleadings. See Orr v. Davie, 22 O.R. 430.
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to be enforced by a singne" «,««*":, *''' '""^ '^'"'^'^ "«
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ing with procedure to enfnPP«
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(1908) 13 O.W.R 56 Idee '
„. f"'

""' f*^'"'*''» ^- «««^«.
elude pe«ons who are neitJerTa.^.r"""*^

'^' '''" ^*^'' "«^ -«"-
treat v. Fa#«er, iSo A R 59? ""' P"^'"'' *««* «/ "«»-

siayed was dismi^d on the^^ut ?h^^^^^
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quite different, CinThe pe
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-*''° Proceedings are
speedy recovery, and a diEn? *^*^°"' the^e may be a more
the other procSdlng therSo'e if

^""''' •'"^^'"^"^ ^^an in

Bamilton Bridge WokTvrZ^^ "^^^ *" "^'•f^'-c.

O.W.B. 646; 1 O.W.N 34
'"^ ^Contracting Co., (1909) 14

the'S^Sti'STntrl^-'rtr'LcrV^^ '"^^T'^
^"PP'^^'^ »>>•

bought against ive™rde?endTnl h'
''^'™^ ^""^'"«« ^««

in the land sought to S char^pH
"°^ ^^'^^' •nt«^''ts

defendant G who made tfT' f
''""""*'^' application by the

was also alle^dt have an inTe^ T* l'\**^
P'aintiffs, and

registry of the lien uoon thT ? *^ ^"'•^' *" '^^''ate the

valid lien agaiL s^WrJl Luin^'"'''"'^ '}"' '^'"^ «>»»'' '^ "o
that it waS^Sot L cieS- V dll^.

was d.srmissed. it being held

that it should SeracatduJnTr''* '^^^ '^' "«° "^'^ ''«d

-as not in a posS to Toke heTeSt"^?' T'^ "^ «• "'^^

nd „ „«„n brought by . u„.holde J„T taken tt
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(a) "On behalf of the other Hen-holfler»."—FlBintiltn wpi
day-laboren who did work for defendanU in Rainy River I)i

trict and said that vhey resided in that district. Held, that tl

statutory act which ffiveH vitality to a lien is its due regfistratioi

aiid this may be effected by affidavit of an agent or aasignei

This section allows wage-earners to group themselves as litignm
and as all are within the limits of the district and the address c

the solicitor is given the action should not he stayed. Crerar '

C.P.R., (1903) 5 O.L.R. 383.

See Robock v. Peters, (1900) 13 Man. 124,

(b) lender sec. 15 of a former Act (1877) it was held tlin

suits brought by a lien-holder should be taken to be brought c

behalf of all lien-holders of the same class, and in case of

plaintiff's death or hi« refasal or neglect to proceed, the siii

may by leave of the court be prosecuted by any lien-holder of th

same class. A number of unregistered lien-holders brought a;

action under the Act to enforce their liens against one O., wlii •;

proceeded to the close of the pleadings and was then dismissoi

with the plaintiff's assent. P., the assignee of a registered Vun

holder, relying on the action, took no steps to enforce his lien o

to register a certificate within the ninety days, under see. 21

On being informed of the dismissal of the action he applied ti

be allowed to intervene as plaintiff and to prosecute the suit oi

his own behalf. Held, that the applicant should be allowed ti

intervene and prosecute the action, and that the applicant wa;

of the same class as the plaintiffs, in that they all contrn('te(

with, or were employed by, G. Lien-holders "of the same class'

are those who have contracted with the same person, whethei

their liens are registered or not. McPhenon v. Oedgc, (188."?;

4 O.R. 246. A lien-holder thus intervening must indemnify th(

original plaintiff against all costs past and future {Patterson v

Scott, 4 Or. 145) and if he carry on the action in the naiiie ol

the original plaintiff, he must also give the defendant secnrit.^

for his costs. McPherson v. Oedge, supra. No such interventioi

can be beneficial unless the original plaintiff had a right ol

action. Re Sear v. Woods, (1892) 23 O.R. 474.

An action to enforce a lien was dismissed by consent when th(

trial came on. A lien-holder for wages applied for leave to pro

ceed with the action, and it was ordered that the applicant b«

substituted on behalf of himself and all other lien-holders oi
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prejudice of otSer cr^ito
"
"iV"'^'*

'""^ '^' '•" /^""/^'" »« the

Under a Manitoba Act. after a bill AIaH «n^ ;.• j

tion was refused Spotinn 94 „f fu ^. • f ' "* *°'^ applica-

tion q nf fhof A * ^ ^ "^ ^''^ Manitoba Act qualifies sec-

t
• Ty^""T ^"^ "*"" *" "^""* lien.-The action may betned before the Master in Ordinary, a local Master of the High

Court, an official referee, or a judge of the County or District
Court, m any county or district in which the land is situate, orbefore a judge of the High Court. R.S.O. 1897, ch. 153, sec. 33.

(a) ''In which the lands are situate."~Vnder a former Aot
at was held that the lien should be enforced Z the S^sfonCourt for the division in which the cause of action aroiZdefendant resided. Where there was no machinery ^"vid^gfor the sale, the sale should be by the order of a jud^^IctSg
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u Mauler in Chancer}-. Dartnell, J. A form of order ia »iven
ni thia caae. See R.8.0. (1877) ch. 120, aec. 12 j 36 Vict, eh 27

T; r'\^ ^'"'- <'•'• 20. •ec. 10. Burt v. Walloi,. (1881) 17
L.li.J. 70.

84. Powen of eartaia ofloan.—The Maater in Ordinary, th.'

local Maatera, official refereea, and the judgea of the County ami
Diatrict Courta, in addition to their ordinary powera. ahall hav.'
all the juriadiction. powera and authority of the High Court
to trj- and completely diapoae of the action and all queatiouH
arising therein. R.S.O. 1897, ch. 153, aec. 34.

(a) "All the jurindiction, powers aiul authority."—Thca>'
worda are amply sufficient to enable such office™ to make any
appointment or to grant any order neceaaary to diapoae of ail
queationa in the action. See Hall v. Tlogg, (1890) 14 P.R. 45
Patten v. Laidlaw, (1«»5) 2fi O.R. 189. See alao sectiona 41. 42
ami 43 aa to limitation of costs.

(b) "Including the giving or refusing of the coats."—A cer-
tain aum waa found due from the owner to the contractor and the
latter waa found indebted to other lien-holders. Payment of the
former aum into court waa ordered and made, the amount, how-
ever, being inauilicient to pay the claims of lien-holdera against
the contractor. The latter then appealed unsuccesafully and whm
ordered to pay the co8t« of appeal to the owner, who claimed that
theae coata ahould be paid out of the moneya paid by her into
court. Held, that by the payment into court for diatribution she
was discharged from her liability and the money ceaaed to he
hers, and that ahe was not entitled to have the costs due to her
deducted from the amount paid in. Patten v. Laidlaw, supra.

An interlocutory application to stay proceedings brought hy
workmen againat both their employer and the property owner
ahould not be granted to enalble the owner to complete the work-
on the contractor's default, and ao a.scertain the balance, if

any, owing by the owner under the contract; auoh a question
ahould not be determined in Chambers, but ahould be determined
at the trial, or if the pleadings properly raise the question of law
under Ont. Consolidated Rule 259, it can be determined by a
motion in court. Salt>sman v. Berlin Robe rf- Clothing Co., (1912)
6 D.L.R. 350.
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I-.T 44 •>» PI, I Tin .",;• . ". ""' ' ''"''•iV, (1892, 12 (•

iM' lien .ction Wmn i.,Th, r™^l ,
".'" '°'°"' » """I"""-

.he h..di„, „, p.^J L;^'„Sfi„Xh° coZ''}„!:v"'"rCourt. Jocoh, V. ff„i,„„„, (1894) 16 PR j " '"' '^°"°"'

^ourt. Jorofts v. Robinson, (1894) 16 PR 1

v^ouniy

A County Court Judge has jurisdiction as Afaster of nrocPPd

T.r "'f?,^T'' ^"* "°* 'f '"«t'*«t^ in County Court /Tr;/«ii6?e V. ^WwcH, (1898) 18 C L T 59
^

In Hutson v. ya«,V„, (1892) 19 A.R. 154, it was held that
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'

R.S.O. ch. 126, sec. 23, does not give County and Division Courts
jurisdiction in an action of account by lien-holder against mort-

gagee who has sold through powers in summary proceedings.

Resort must be had to High Court for equitable relief. (McLen-
nan, J., dissenting.)

(b) "To fix a day for the trial."—There should be notice of

application to fix the day for trial. No judicial officer can fix

the day for trial before another judicial officer. Counterclaim

for damages for breach of contract may be asserted in mechau-

ics' lieu action. I'ilkington v. Brown, (1898) 19 P.R. 337.

(c) "Report on the sale."—See Con. Rules 743, 769. The
Master's certificate is thus equivalent to a judgment of the court

and may be so enforced.

(d) "A judgment of the court."—A petition was presented

by a judgment creditor to vacate the judgment so far as it !if-

fected petitioner. The judgment recited that petitioners had ii

lien and declared that plaintiflEs and others were entitled to liens,

but did not otherwise settle priorities. Petitioners had no

notice of trial and did not appear. The trial took place on 3()th

June, 1903. The sheriff had petitioners fi. fa. on 15th June,

1903. It was ordered that the names of petitioners and all

reference to their claim he struck out of the judgment. Hai/-

cock V. Sapphire, (1903) 2 O.W.R. 1177; 7 O.L.R. 21. Plaintiff

claimed interest from date when lien arose. Held, that interest

being an incident of the principal sum found due and unreason-

ably withheld is properly allowed and secured by the lien, but

should be paid from date of action. Metallic Roofing Co. v.

Jamieson, (1903) 2 O.W.R. 316.

A judgment by a claimant against the contractor is not con-

clusive upon the owner. It may be offered as evidence of the

amount due, but it will not prevent the owner from showing

that the claim is excessive to the knowledge of the claimant.

Taylor v. Wahl, (1903) 69 N.J.L. 471.

36. Traniferring carriage of prooeedingi.—Any lien-holder en-

titled to the benefit of an action may apply for the carriage of

the proceedings, and the judge or officer may make an order

giving such lien-holder the carriage of the proceedings. R.S.O.

1897, ch. 153, sec. 38.
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37. (1) Appointing day for triiU.-After the delivery of thestatement of defence where the plaintiff's claim is disputed oafter the time for delivery of defence in all other caaTs .here1 18 desired to try the action otherwise than before aj^ of th^H.gh Court either party may apply to a judge or officer whohas jurisdiction to try the action, to fi. a day for the trial therlofand the judge or officer ^hall appoint the day and place of trial

(2) Hotice of trial and .ervice of.-^The party obtai„i„. anappointment foi. the trial shall at least eighf clear days efo"

rdal h ' " "'° "PP^" '^ ''''''"'^' ^-^ "P- de-fendants who appear in person and on all lien-holders who have
registered their claims as required by this Act, or who are kntn
to him, and on all other persons having any charge, incumbrc
or claim on the land subsequent in priority to the lien, who are

TeriT'r T' '"''"' ''"" '^ P^"«"«'' »"'^«« otherwise
direct d by the judge or officer, who may direct in what manner
the notice of trial may be served. R.S.O. 1897. ch. 153, sec. 36.

(3) Trial.-The judge or officer shall try the action and all
questions which arise therein or which are necessary to be tried
in order to completely dispose of the action and to adjust the
rights and liabilities of the persons appearing before him or uponwhom the notice of trial has been served, and shall take all ac-
counts, make all enquiries, give all directions, and do all other
things necessary to finally dispose of the action and of all
matters, questions, and accounts arising therein or at the trial
and to adjust the rights and liabilities of and give all necessarJ
relief to all parties to the action and all persons who have been
served with the notice of trial, and shall embody the results in
a judgment. Form 7.

(4) Estate may be lold.-The judge or officer may order that
the estate or interest on which the lien attaches be sold, and
where, by the judgment, a sale is directed he may direct the sale
to take place at any time after the judgment, allowing a reason-
able time for advertising such sale.

I
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(5) Sale of material!.—The judge or officer may also direct

the sale of any materials and authorize the removal thereof.

(6) Letting in lien-holden who have not proved their claims

at trial.—A lien-holder who has not proved his claim at the

trial, on application to the .judge or officer before whom the action

was tried, may be let in to prove his claim on such terms as to

costs and otherwise as may be deemed just at any time before

the amount realized in the action for the satisfaction of liens has

been distributed, and where such a claim is allowed the judg-

ment shall be amended so as to include such claim.

(7) Bight of lien-holden to attend at trial.—Every lien-

holder for an amount not exceeding $100 may be represented by

a solicitor or by an agent who is not a solicitor.

(a) "At least eight char days."—Both the day of service
and the day of trial are to l)e excluded from the eight days.

(b) "Wlio have registered their claims."—See Robock v.

Peters, (1900) 13 Man. 124, and Bunting v. Bell, (1876) 23 Gr.
584.

(c) "Persons liaving any charge or incumbrance."—"In
proceedings under the Mechanics' and Wage-earners' Act, sec-

tion 36 seems to render it unnecessary to consider how far one or
the other of these modes of procedure would have been the pro-

per one to apply, for, as I have pointed out, it is the persons who
are incumbrancers at the time fixed for the service of notice of
trial and those only who are required to be served, service of no-
tice of trial on them being the mode by which incumbrancers not
already parties to the proceedings are brought in." Haycock v.

Sapphire Corundum Co., (1903) 7 O.L.R. 21, per Meredith, C.J..

at p. 23.

As to dismissal of proceedings to enforce lien, default of

plaintiff in making discovery, etc., see Ramsay v. Oordon, (1912)
2 D.L.R. 889.

Where a contractor has a claim against an owner of land
larger than the value of the land, and wishes to prove his claim
in an action, independently of mechanics' lien proceedings, sec-

tion 37 does not give the officer charged with the trial of the lien

proceedings power to stay the independent action. Dick v. Stan-
dard Underground Cable Co., (1912) 23 O.W.R. 96.
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ar nffl
^^^

""u'"
"^^ " ^''^-Where a sale is had, the judgeor officer with whose appn,batio„ the «ale takes place shall maki

shall be paid, and may add to the claim of the person conduct ngthe sale his actual disbursements in connection therewith andwhere enough to satisfy the judgment and costs is not realized heshall certify the amount of the deficiency and the names of the
persons, with their amounts, who are entitled to recover thesame, and the persons by the judgment adjudged to pay thesame, and the persons entitled may enforce payment bv execu-
tion or otherwise as on a judgment.

.rof/'wv"^'^*"
^^"^ "^*^' "* ""* P"y»W' *« »hare in

proceed..-Where property subject to a lien is sold in an actiono enforce a hen, every lien-holder shall be entitled to share in
the proceeds of the sale in respect of the amount then owing tohm. a though the same or part thereof was not payable at the

payable
*^""'°''"°^°* °^ ^^' ««*'«« o'" ^^ «ot then presently

The right, title and interest of certain parties under a leaseof lands was offered for sale by the court, pursuant to a jud^-

S the" ', "'^'r? "'" ''''''' '^^^ ^^"•^ ^'^' *t the Smeof the sale, subject to a tax imposed by the SupplementaryRevenue Act, 1907, though this was not known ekher fte

the r o'- P^r^haser. Held, that the purchaser took subject tothe tax and he utmost relief to which he was entitled w^ tohave the contract wholly rescinded. Wesner Drillina Cn I
TrembUiy, (1909) 18 O.L.R. 439. .

^ ^"^ '^•

New Trial and Appeal.

40. (1) Where judgment of court of first instance to be final-Where the aggregate amount of the plaintiff and all other
persons claiming liens is not more than $100, the judgment shall
be final and without appeal, but the judge or officer who tried
the action may, upon application within fourteen days after
judgment is pronounced, grant a new trial.

'i
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1

Ki

(2) Where appeal to Diviuonal Court flnal.—Where the ag-

gregate amount of the claims of the plaintiff and all other per-

sons claiming liens is more than $100 and not more than $500,
any person affected by the judgment may appeal therefrom to a
Divisional Court of the High Court, whose judgment shall be

final and without appeal.

(3) Appeal in other cases.—In all other cases an appeal shall

lie and may be had in like manner and to the same extent as from
the decision of a judge trying an action in the High Court with-

out a jury.

(a) "Is more than $100."—The right of appeal is governed
by the aggregate amount of the claims.

Con. Rule 826 is applicable to an appeal by the respondent in

the court below from an order of the Divisional Court reversing
the judgment upon the trial where the amount in question is

more than $100 and not more than $200, and therefore security
for the costs of such an appea! must be given unless otherwise
ordered. Sherlock v. Powell, (1899) 18 P.R. 312.

(b) "As from the decision of a judge trying an action in the
High Court without a jury."—See Judicature Act, sec. 75 (1),
and Con. Rule 787. See also the Supreme and Exchequer Court
Act (R.S.C. ch. 135) and amendments thereto. See sections 24,

28; Caas. Pr. 14-17.

Under 53 Vict. ch. 37, sees. 13 and 35 it was held that sec-

tion 35 of that statute applied to appeals from "Certificates,"
and not "Reports." An appeal from a report is to judge in
court under Rule 850. Wagn<;r v. O'Donnell, (1891) 11 C.L.T.
962; 14 P.R. 254. The practice given "is grafted on the ordinary
practice of the court. See Bickerton v. Dakin, 20 O.R. 192,
695; Wentti'orth Lumber Co. v. Coleman, (1904) 3 O.W.R. 618;
See Sherlock v. Powell, 18 P.R. 312.

41. (1) Limit of fees in money or ttamps.— No fees in stamps

or money shall be payable to 'any offi.'. i nor on any filing, order,

record, judgment, or other proceeding, «'xcepting that every per-

son other than a wage-earner shall, on filing his statement of
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no't a ntlnlii'
" *.P'"'°"'^' "" ^ ««"« »>« claim where he isnot a plaintiflf, pay m stamps one dollar on every one hundred

tl^Z Z °' °" '""'"' '^"""'^
^•^•^—>t of iSclaim up to one thousand dollars. R.S.O. 1897, eh. 153, .see. 40.

(2) When the proceedings are taken before a local Masterwho ,s paid by fees, such amount shall be payable to him in cashinstead of in stamps. 1 Edw. VII. eh. 12, sec. Vi.

42. limit of costt to pliintiff.-The costs of the action ex

tnTld ''-'IT'^'^'
--^^^ ^o the plaintiffs and suTcln.'

hen-ho ders, shall not exceed in the aggregate twenty-five peren of the total amount awarded to them by the judgment, and
shall be apportioned and borne in such proportion asThe judgeor officer who tries the action ,nay direct. R.S.O. 1897 ch 153
sec. 41.

' '

f.J^^ 'T*f/''*'l''/'*^«^<'««-"-»'.«., solicitors' costs. Courtfees are dealt with by section 40. See section 45 for costs fordrawing and registering o." vacating the lieu.

(b) "Actual disbursements" do not include Pm,n««i f«
pa.d by the defendant 's solicitor to counsel "tabe^ i"t^ ou 2
lir^ri'^'"^; """^ « f'"-*''"-^ °°t 'counsel fees charged b^

19ot)to L R 1'" F?f*«"/^^i,^-
V. Lake SimcoeHoTefcI.,

LR 23
^-^f-^- followed '« Humphreys v. Cleave, 15 ManL.R^3. Se note under sec. 37 of the Manitoba Act, o«<e

sionrcour't fhfM^^r"*
unsuccessfully appealed to the Divi-sional Court, the Master should have added to the amount al

Tthem'
''^^'^^^^^^^ of the appeal succelfuir opposed"

439 Th. ZaT f""*r ^'- ^- '^''"'^^y' (1909) 18 O L R4J9. The judgment m the action directed the Master to compute and t^ subsequent interest and subsequent cost^the M^."

with the sale proceedings, the .same not exceeding twenty-fiveper cent, of the judgment recovered, and not merely the dis!bnrsements. ^esner Drilling Co. x. Tremhlay, supra
(c) "Shall he apportioned and borne."—The officer can ex

ercise a judicial discretion in fixing the costs.
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Defendant amended defence by paying into court twenty
per cent, and costs to date. Held, that subsequent costs were

?fnn^ .
^ defendant. Ontario Paving Company v. Bishop,

(1904) 4 O.W.R. 34.

Costs of appeal are not included in costs which by section 42
rfiall not exceed twenty-five per cent, of amount of judgment
See costs of appeal, dealt with by former section 45 and in dis-
cretion of court or judge. Gearing v. Robinson, (1900) 19 P.R.
192. As to scale of costs between party and party, see Freezf: v
Corcj/, 7 W.L.R. 287.

43. limit of costs to be awarded against plaintiffs.—Where
costs are awarded against the plaintiff or other persons claiming
liens, they shall not exceed twenty-five per cent, of the claim of
the plaintiff and the other claimants, besides actual disburse-
ments, and shall be apportioned and borne as the judge or officer

may direct. R.S.O. 1897, ch. 153, see. 42.

(a) "Costs."—See Gearing v. Robinson, 19 P.R. 192- Hall
V. Pilz, 11 P.R. 449; Truax v. Dixon, 13 P.R. 279; Hall v. Hogg,
14 P.R. 45; Patten v. Laidlaw, 26 O.R. 189; Simpson v. Rubeck,
(1912) 21 O.W.R. 360; Rowlin v. Rotvlin, 9 O.W.R. 297.

(b) "The claim of the plaintiff and the other claimants."—
Actual disbursements under this section do not include counsel
fees paid by solicitor to counsel, and, a fortiori, counsel fees
charged by solicitor himself or his firm. Cobban M. Co v Lake
Simcoe Co., (1903) 5 O.L.R. 447.

This section was intended to make it the interest of both
parties to proceed as inexpensively as possible. See Rowlin .•

Rowlin, (1907) 9 O.W.R. 297.

44. Costs where least expensive course not taken.—Where th.

least expensive course is not taken by a plaintiff the costs allowed
to him shall in no case exceed what would have been incurred if

the least expensive course had been taken. R.S.O. 1897, ch. 153,

sec. 43.

See Rowlin v. Rowlin, 9 O.W.R. 297.

46. Costs of drawing and registering and vacating registration

of lien.—Where a lien is discharged or vacated under section

m
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Officer ma, ,Uow a reaaoJbtr„ t tltry^^
''

and registering the claim for lien or of vaeatiLThl T "^

thereof. B.S.O. 1897, eh. 153, sec. L ^ regrsimion

46. Coitt not otherwiM provided for.-The coste of «n^ • •

A .5?«:. 45.
""'"'°° °' "' ^°* " »«-• «s.o. .897:

for costs and for diapJiarw^. „p r A .
*'*' "* security

i,„iJ *i. J. 7.
aiscnarge of hen, Cartwr jrht K O \t ;„ riheld that notice should be given olaintiff n; f;' " .

'" ^•'

before any order should TgrameS Tf^I'^^'^.'.'J^'^'"^^
(1911) Lear's Digest 604.

^^'^' "" l»»«'«'«w<,

Payment Out op Court

J
8 me High Court, the judge or officer who tries thpaction, where money has been paid into court and 'he time or

TT^:^r™/' ^'"" ^"^^'^"^ ^ -quisitiont ZuL r!. ""^"^ °' ""'' •*"^^°'^°* ""-l of the report on sale

clU" the' """"^T
"' ^'^ ""^"""^ ^°-*' who shall^uptn

leques for the amounts payable to the persons mentioned ine requisuion, and the judge or officer, on receipt of cheque,shall distribute them to the persons entitled.
^ '

(2) Fee. not to be payable on payments out of court.-No

espect of a claim for lien, but sufficient postage stamps to ^re-
P y return registered letter shall be enclosed with every Zui
•sit.on for cheques. R.S.O. 1897, ch. 153, sec. 46.

'

^7—MECH. tun.

;l
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JiTOOMCNT IN Actions.

48. Form of Jadgment in favor of lien-holden.—All judg-

ments in favor of lien-holders shall adjudge that the party per-

sonally liable for the amount of the judgment shall pay so much

of any deficiency which may remain after sale of the property

directed to be sold, as might have been recovered in an ordinur}'

action against him, and where on the sale enough to satisfy the

judgment and costs is not realized, such part of the deficiency

may be recovered by execution against the property of such

party. R.S.O. 1897, ch. 153, sec. 47.

(a) "Shall pay so much of .any deficiency."—This section

gives to the lien-holder a right to judgment against the person

in respect to whom his claim arises for any balance remaining

due after realizing upon the lien. The lien-holder must first

proceed against the property. If it is not sufficient he is en-

titled to judgment. A lien-holder may always abandon his

claim to a lien and sue on his contract, but this and the succeed-

ing section are the only provisions for recovering personal judg-

ments in proceedings to enforce mechanics' liens. See Dunn v.

McCaUum, (1907) 14 O.L.R. 249.

If

48. Penonal judgment when claim for lien fails.—Where a

claimant fails to establish a valid lien he may, nevertheless, re-

cover a personal judgment against any party to the action for

such sum as may appear to be due to him and which he might

recover in an action against such party. R.S.O. 1897, ch. 153,

sec. 48.

(a) "Recover therein a personal judgment."—The debtor,

however, must be a party to the proceedings. Under a section

which provided that if the lien claimant shall fail for any reason

to establish a valid lien he may recover judgment for such sums

as are due him or which he might recover in an action on a con-

tract, a defendant in an action to foreclose a mechanics' lieu

who has filed no lien as required by the mechanics' lien law is

not entitled to recover a personal judgment though he might

have a claim against the owner. Deane Steam Pump Co. v.

Clark, 84 X.Y.S. 851.
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th.re m.y b. 'Zi,S' i'f"' '" i° the pe»,n.l .«ion

V. ea«™!
''-'-Cc;,'S5'';?-o"rH."M6"'*'''

'^"••'•

one week's notiee by .dverttament in.
*' *'""*

the n..nicip.my in whiehTrrh1 TZ"""
'"""^' '"

paper pablidied nenree, .hereto, siting fo^h tli 1,1 „, 1

toown p,«e of reeidenee, it .n,-, ot .he owne^iT I . *U«of such municipality, . •
"f js a resident

(2) Application of proceeds of ule _«j„„j, ^ i, .

an.onn. due .„ h.n, and .he eo.„ „, advertising and sale, and
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ahall, upon application, pay over any snrplna to the person en-

titled thereto. B.S.O. 1897, ch. 153, sec. 51.

See chapter entitled, "Liena on Personal Property," ante,

p. 134. See aim Schultz v. Reddkk, 43 U.C.R. 155; Blanchard

V. Ely, 179 Maas. 586; Keith v. Maguire, 170 Maaa. 210; Bruce v.

Everson, 1 Cab. & E. 18; Sinclair v. Bowles, 9 B. & C. 92.

FOBM 1.

Claim for Lien.

A. B. (name of claimant) of {here state residence of claim-

«»'), (if claimant is a personal representative or assignee set out
the facts) under The Mechanics' and Wage-earners' Lien Act
claims a lien upon the estate of (here state the name and resi-

dence of owner of the laml upon which the lien is claimed), in

the undermentioned land in respect of the following work [or

service or materials] that is to say (here give a short description

of the nature of the work done or to be done, or materials fur-
nished or to be furnished, and for which the lien is claimed),
which work [or service] was [or is to be] done [or materials
were or are to be furnished] for (here state the name and resi-

dence of the person upon whose request the work is done or to be

done, or the materials furnished or to be furnished) on or before

the day of 19 .

The amount claimed as due [or to become due] is $
The following is the description of the land to be charged

(here set out a concise description of the land to be charged suf-

ficient for the purpose of registration).

Where credit has been given, insert : The work was done [or

materials were furnished] on credit, and the period of credit

agreed to expired [or will expire] on the day of
19 .

Dated at this day of 19

(Signature of claimant.)

Form 2.

Claim for Lien for Wages.

A. B. (name of claimant) of (here state residence of claim-

ant), (if claimant is a personal representative or assignee set out
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the fact,) undn The Mechanic' and Wam-earner.' T{« acUim. . l,en upon the eatate of (here >tiTtZZZ. -^ •

dence of owner of the land uoonwhLhT i ^^ •'^ ''•'••

the undermentioned land in ^nf^ ^ ^"'!l
" <'^««<'). in

performed) therwn whlInTh^ \
"""'' Performed (or to be

- or u tou ;::f:L:^)Z':: iz.t:^ ^--^X5

/tCMnr /-or the purpose of registration) '

Dated at thi. day of 19
(Signature of claimant.)

Form 3.

Claim for Lien fob Wages by Sevebal Claimants.

Wa«4™e»?°Ll^„Tor "'"'".* """ "°^*'' '^•'^ ^^«'h'">'«»' andn age-earners Lien Act upon the eatato of /^A<» -<-# ^i.

a«cf residence of the owner of S^^ J^rJ*Lr'A« Jv„ i' 7^'ed) in the undermentioned land in mnTt oVwti! # "fT"
performed (or to be performed) LZTLLZ^J'' ^^'

0/ empl^ert of the several persons 'laiming the lien)

'"^'^"
A. B. of (residence) $ tor wije..

^'

E. p! '«

$
The following ia the description of the land to be chanred(hrreset out a concise description of the land to 6e cA«roS/

fictent for the purpose of registration)

.

<='^«rgea suf-

Dated at this day of 19
(Signatures of the several claimants.)

FOBM 4.

AFFiDAvrr Vebiftino Claim.

thJ'*^'
^- °*°?«<*.«i t^e al>ove (or annexed) claim, make oaththat the said claim is true.

i
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Or, We, A. B., and C. D., named in the above (or annexed)
claim, make oath, and each for himself makes oath that the Mid
claim, ao far aa relates to him, is true.

[Where affldavit w made by agent or assignee a clause must
be added to the foUomng effect :—I have full knowledge of the
facts set forth in the above {or annexed) claim.]

Sworn before me at , in the a

county of , this I

day of 19 .
j

Or, The said A. B. and C. D. weio severally,
^Hwom before me at , in the county I

of , this day of
, f

19 .
)

Or, The said A. B. was sworn before me
at , in the county of

,

this day of 19

Form 5.

Affidavit Vxrifyino Claim on Commencing an Action.

{Style of Court and Cause.)

I,
, make oath and say, that I have read

{or heard read), the foregoing statement of claim, and that the
facts therein set forth are, to the best of my knowledge and
belief, true, and the amount claimed to be due to me in respect
of my lien is the just and true amount due and owing to me
after giving credit for all the sums of money or goods or mer-
chandise to which {naming the debtor) is entitled to credit as

against me.

Sworn before me, etc.

the

Form 6.

Notice op Trial.

{Style of Court and Cause.)

Take notice that this action will be tried at the

of , in the County {or District) of , on
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the
'''^

"iill nrrv^H »

""d at uch time and place

tnllTLtfr *.^'°'* *"™' "•• «P"n whom thi. notice oftnal haa been aerved, and at «nch trial he will take aU^™-
ail matter., queationa, and accounta arising therein and will livlneceaaary relief to all partiea *" *

Thia notice ia served by, etc.

Dated
19

19

Form 7.

judomknt.

In the High Court of Justice.

V- * T ^
ifonday, the day ofA ame of Judge or officer :

'

Wmiam Spencer, Plaintiff

and
Thomas Bums, Defendant.

Thia action coming on for trial before atupon opening of the matter and it appearing that the foUowinirpersona have been duly aer^-ed with notice of trial hereiaSo,^t name, of ail person, ,erved with notice of trj) id 2 such

the following persona not having appeared set out names of ^.
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appeanng persons] and upon hearing: the evidence adduced and
what was alleged by counsel for the plaintiff and for C. D. and
E. F. and the defendant [or and by A. B. appearing in person].

1. This court doth declare that the plaintiff and the several
persons mentioned in the first schedule hereto are respectively
entitled to a lien under The Mechanics' and Wage-earners' Lien
Act, upon the land described in the second schedule hereto, for
the amounts set opposite their respective names in the 2nd 3rd
and 4th columns of the said 1st schedule, and the persons prim-
arily liable for Uie said claims respectively are set forth in the
5th column of the said schedule.

2. [And thi/j court doth further declare that the several
persons mentioned in schedule 3 hereto are also entitled to some
hen, charge or incumbrance upon the said land for the amounts
set opposite their respective names in the 4th column of the said
schedule 3, according to the fact.]

3. And this court doth further order and adjudge that upon
the defendant (A. B. the owners paying into court to the credit
of this action the sum of (gross amount of liens in
schedules 1 and 3 for which owner is liable) on or before the

day of next, that the said liens in the
said Ist sohedule mentioned be and the same are hereby dis-
charged, [and the several persons in the said 3rd schedule are to
release and discharge their said claims and assign and convey
the said premises to the defendant (owner) and deliver up ail
documents on oath to the said defendant (ouiner) or to whom
he may appoint] and the said monty so paid into court is to be
paid out in payment of the claims of the said lien-holders (or
and incumbrancers).

4. In case the said defendant (ou)ner) shall make default in
payment of the said money into court, this court doth order and
adjudge that the said land be sold with the approbation of the
Master of this court at and that the purchase
money be paid into court to the credit of this action and that all
proper parties do join in the conveyances aa the said Master shall
direct.

5. And this court doth order and adjudge that the said pur-
chase money be applied in or towards payment of the several
claims in the said 1st [and 3rd] schedule[8] mentioned as the
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^r't^^'''^'^^^^^ -^ a<^-^.e that in
the claims of the several n^^nn 'T''^"^"* *" Pa^ '" f""
schedule, the per:orX.%7u:mrfT'''''i ^? '''' ""'^^ ^^^
in the said 1st schedule drpay to thl .

'""'' '=^"'™« ^ «hew„
respectively primarily liable "he amo.,n."^"'

'° "^'""" ^^«-^ ««
persons forthwith after the same sSlh- T"'"*^

^"^ *° »»«h
the said Master. " ^"''^ ''««« ascertained by

7. [And this court doth declare thatproved any lien und^r Tho \r u • . nave not
Act, and they are not enUtledt

"'''"' ""? Wage-earners' Lien
doth order aid adjudgeS tie "Z """VT' «°^ '"^^ ««"^t
them against the laid mentioned Lth'-fo^'r ''^"^^^ ^y
the same a. he.by drsct^d' l^'rZ f:1,^';a^^

'' «"^

Schedule 1.

Names of lien-holders
entitled to

mechanics' liens

Amount of
debt

and interest
(if any)

Costs Total Names of
primary debtors

(Signature of officer.)

Schedule 2.

The lan,U in question in this matter are
(Set out by a description sufficient for registration purposes.)

(Signature of officer.)
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SCHKDUUC 3.

Names of persons entitled

to incumbrances
other than mechanics' Hens

Amount of <lebt

and interest

(if any)
Costs Total

(Signature of officer.)

Ag to the use of these forms, see observations of Boyd, C, in

Crerar v. C. P. R. Co., (1903) 5 O.L.R. 383 and Osier, J.A,, in

Craig v. Cromwell, (1900) 27 O.A.R. at 589.



-i

QUEBEC LAW RELATING TO MECHANICS'
LIENS.

h«/^ '"f!"""'
'" "' '''''"°" '"^ '^'' «»bj««t «f mechanics' lienshas already been referred to. (See Chapter I p ,

^''^ ^^«°»'

cLl7 "" ""^"''"^ ^""'"''^ '° «^*- 2013 of the CivilCode, which came mto force on the first of August 1866 tZ
to 2013L and these articles have subsequently undergone somechange. Article 2013 at present reads as follows:-

"2013. A laborer, workman, architect, builder and the sudl^^r of materials have a right of preference over the vendor and

va.ue given to the immovable by the work done "
'•In case the proceeds are insufficient to pay the laborerworkman, architect, builder and the supplier ofVat rLk oT

^'

established by a relative valuation effected in the manner pre-scribed in the Code of Civil Procedure.

"

^

-013 of the Civil Code are the three following :-

Article 805.

s„ffi?'^.t/'"'"f
''•"" ^° "^ '^' '^"P''»"« '"o-ey^ are in-

sufficient the prothonotary, if the record does not offer him suffi-
cient data to confirm the relative valuation himself, must sus

Sw!';'^"^"" "' "^"'^ ''' ^«^*^ '^ ''^ ^«^^«- - the"
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" (1) When several immovables or pieces or parcels of land,
separately charged with different claims, are sold for one and
the same price

;

"(2) "When a vendor's claim comes in concurrence with a

builder's privilege;

"(3) When a creditor has some preferable claim upon part
of an immovable by reason of improvements or other cause."

Article 806.

"806. Upon application of one of the parties interested, after
notice given to the others, the judge orders experts to be named
in the ordinary manner, in order to establish the respective
values of the immovables, pieces of land, or improvements, and
the proportion which should be allotted to each out of the moneys
to be distributed.

"

Article 807.

"807. The relative valuation being established upon the re-

port of the experts, the cause is sent back to the prothonotary by
the judge in order that he may proceed to determine the order
of the collocation and the distribution of the moneys."

Decisions Under Article 2013.

A plaintiff who has a legal privilege on a property in con-
nection with the work done by him thereon, cannot, in the event
of a fire, claim by a conservatory attachment the proceeds of
policy covering the building, because these proceeds do not repre-
sent the property but represent a debt resulting from a con-
tract of insurance. De Anna Isaacs et vir v. Samtiel Tafier d-

The Guardian Assurance Co., Limited, Oamishee, (1910) 11 Que
P.R. 359.

The privilege given to laborers, workmen, architects and
builders by the Civil Code, arts. 2013 et seq., extends only to

persons of the classes mentioned under engagement with the

owner of lands or the building contractors employed by him
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and does not enure to the benefit of sub-contractors or persons

Knowledge of the owner. Frechette v. Oiiimet, Q.R 28 S C 4
There is no provision of the law which gives a clerk the rieht

whfrh r 1° "*''? *^/ """"^^^'^ P««««^i°»« of his employer on

parfof the^'e^nr
'"'

'J\^'"^
"'^^°"* P™^-« ^^^ - tJ^part of the employer which are likely to prejudice his lienOladu V. Hurtuhise, 10 Q.P.R. 272

ir.^TJ!.,"!?^"''''*'
^^-^ P"^ileged debt and registered accord-ng to the dispositions of art. 2013 et seq. C.C. has not an hvDOthecary action against the detenteur of the immoveableTn quel"

deTtoT'^'Thrs^r^"'^"'^/^"'^ °V^^
^^""^"^^ upon the ^eiTna"

verspV \^A- ^- ^" ''PP^"'- ^^'^ clecision was re-

2M3 B post
"" "" "PP'"' ""'''^ ^" "^'"'^'"^ ""'^^ ^'•ticie

fstl^br "l^V"''
^""•^'^^ onl^Jxitt'wCt Is

aJlT^'""
*°^ conductors of an electric railway and thecarters who carry materials, clear away snow etc for theircompanies are employees of a railway doing ianud labor 'nthe sense of art. 9 of 2009 C.C.

""«"uai laoor in

These employees have a right of privilege on the tramwav

ut CSt^t'da^ ?r ^'?^^^ '^"""^'•^- ^:Jszizoiu respect to the date of the seizure or of the sale wViinh mo,,
^ave t^^en place of them. Paquette et al. v. ZtrkTus^To

be due him, the lien given by art. 1994c. of the Civil CodeA creditor having a lien upon moveables may as a rule exer-se the right by conservatory attachment to i^cure hS privi-lege. Ross V. St. Onge, Q.R. 14 K.B. 478
^

A corporation held to the upkeep of a public road which

LToLr'atrr*
"^*' ' •^'""^'^"-^ ^^«* ^^^ latter can122

clir *™°'''^^ °° '°°'^'*'°" *^^' ^•'^y perform the workmaintenance, acquire no privilege on the tramwav for the costthe same works which it is forced to do owing to the L lure ofthe company. Morse v. Levis Count,, Railway et «/,. 30 S C l^V
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A company operating an electric tramway, by permission of
the municipal corporation, on rails laid on public streets vested
in the municipality, to secure the principal and interest of an
issue of its debenture-bonds hypothecated its real property,
tramway, cars, etc., used in connection therewith, to trustees for
the debenture-holders, and transferred the moveable property
of the company and its present and future revenues to the trus-
tees. By a provincial statute, 3 Edw. VII. eh. 91, sec. 1 (Que.),
the deed was validated and ratified. On the sale, in execution!
of the tramway, as a going concern :—Held, that whether at the
time of such sale, the cars in question were movable or im-
moveable in character the effect of the deed and ratifying statute
was to subordinate the rights of other creditors to those of the
trustees, and, consequently, the unpaid vendors thereof were not
entitled, under art. 2000 of the Civil Code of Lower Canada, to
priority of payment by privilege upon the distribution of the
moneys realized on the sale and execution.

Per Girouard, J., Duff, J., contra:—XtXer the car in ques-
tion had been delivered to the tramway company and used by
it for the operation of their tramway, they became immovable
by destination.

In the result, the judgment appealed from, Q.R. 18 K.B. 82,
was affirmed. Ahearn & Soper Limited v. The New York Trust
Company, 42 S.C.R. 267.

The mason has a special privilege in the nature of a mort-
gage upon any building erected by him and for repairs. This
privilege, however, will not be allowed to the prejudice of other
creditors of the proprietor, unless within a year and day there
be something specific to show the nature of the work done or the

amount of the debt due thereon.

Court of Appeals, 1827, Jourdain & Miville, Stuart's Rep.
263; 1 R.J.R.Q. 249, 513.

The valuation made at the instance of the architect or builder
at the time of the inscription of his privilege may be attacked
by the vendor, and the latter may obtain a contradictory valua-
tion, if the two privileges are in conflict.

Monk, J., 1860, Doutre v. Greene, 5 L.C.J. 152: 9 R.J.R O.

137.

The builder of a railway has no right of retention on the
work done by him unless he has acquired and preserved the
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iand .fe 5o,<on Ry. Co., M.L.R. 1 S.C. 146; 8 L \ 99
'

'^'"^^"

mnj> by h>™, and he has no privile^ or hypothectthelZ

201?^^ «f
Station of the relative valuation required bv art

f»ni? y, J.'
P^«««^»tion of the said privilege do^s no? create ataci^hn.othecm favor of the builder on the faid i,„rvabr

"

B«„^' '^ ^°°\(^orporation. du Seminaire ik St. Hmcinthe d-

h„JW *^v.^rj'^^^
'"''^"^^ ^° ^'« valuation works for which thebu der had by law no privilege, such error will not be a eaLofnullity but will only entitle the interested parties to askTr areduction of the expert's valuation.

Dufresne v. Prefontainc, 21 S.C.R. 607; Q.B 16 LN 48

nf ^f^w^'"'^^'''^
^^^ judgment of Trenholme, J.) rlxhe'fact

nnvr"^!u^ i° '^' '"«'°«"'»1 f«^ the registration of a laborer'sprivilege the immovables affected by such privilege in the folow,ng manner: ''two lots of land known and desf^aTed u/de;

number 907, instead of designating them, as described in thecadastre, as: "two lots of land known and designated under the

ofThr\'?'-'"^'r"" ^^ ^"'^ ^h"-^^' «"bSvis'on C bifh

suffiJ^tnt ? 'T 'J
"*"""' '">'"• ^'^7'" « "«t an irregularitv

e.fr .r^'l'^'
*^' °""'*^ ''^ '^^ registration of the priv^

whh Z:" "i

when the designation in the memorial is ident cal^Mth that contained in the title of the owner (who had acquired

.re

3"\«^l«^/™'°.the respondent) and in the report of se£

Ssl^iJt^ ' ' ™^''™''' '" P'^^^'^tation of the memorial, hadregistered the same against these immovables such as thev weredescribed in the books of his office.

w
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In this case, the respondent who had caused the immovables
to be sold had fyled in the record a declaration that the land was
not worth more than $3,000 (the property and the buildings
thereon had been sold for $5,000), and a hypothecary creditor
represented by the attorney of the respondent had obtained an
order from the court for the distribution of the moneys without
proceeding to a ventilation (i.e., relative valuation of the land
and of the buildings to establish the value of improvement).

Held, that, under these circumstances, the respondent, who
was dominus litis, must be held to have acquiesced in the omis-
sion of such ventilation, and that he could not be heard to com-
plain that the amount of the increase of value given to the land
by the new constructions thereon' had not been established by a
ventilation.

The omission by the workman to give notice to the proprietor
of the immovable within threo days after the registration of the
memorial (2103 C.C.) does not affect the validity of this regis-

tration or of the privilege.

Darnel v. MacDuff, in the Court of King's Bench in Appeal,
1904, R.J.Q. 13 K.B. 361.

The holder of a note secured by a builder's lien may, in suing
on it, claim a declaration of the existence of the lien in his favor.

A contractor may take, in his own name, a builder's lien not only
for the work done by himself, but also for that done by a sub-
contractor, and in these circumstances it is not necessary that his

contract with the sub-contractor should be made known to the

owner of the works to be constructed.

The time limited for registry of a builder's lien runs from the
date on which the works were entirely completed and not from
that on Avhich the person entitled to the lien begins to profit from
their construction before completion. The owner of the works
to be constructed cannot take advantage of the lien being regis-

tered too late nor even of entire failure to register it. La
Banque Jacques Cartier v. Picard, (1900) 18 Que. S.C. 502.

The plaintiff having contracted to furnish materials to u

builder to be used in the construction of a building, gave written
notice to the defendant, owner of the land, under art. 2013g, of

the Civil Code of Quebec, and subsequently registered a memor-
ial that he had furnished materials to the amount stated, and he

then notified defendant of such registration. The present action
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r„rrbUtX;''rj;r;;H^^^^^^^ ™o^e than th„e
amount. Xo Proceeding*S i^en LlT^'T^. *° P"'^ ^•'^

of the materials: Held that thpr, ? *'*'"'* *''« purchaser
the supplier of the ma erilfe and h^'''^'

"""''^ '» ^"^"r <"
of the land, by the Smtfon „f .r°""' '^'"'^ '^' "^°"
legal proceedings are tXn 'itMn ».

"»«'"«"«>. 'apse unless
notje to have Se de^tt'^oJdtn^ed-X T-'Sebt ^^'"^ '''

2:iXr«)T6^t ^s c^'^.T
°^ thXitiarii";:

b"i4:n:Sy£^2:;^^-';^- ^^^e p.prietor of a
;;^-.der the terms o^.aS^S a^srSi^rC f^)"

The additional value referred in in tv. u
additional value eiven to thl ..

^''^ "'^^^ article is the
it is done. oSanZ v T ""'T"";, »'>^ the work at the time
(A«hibald, J

)

' ^'^^'"*'«2'' ^903) 22 Que. S.C. 1«

tractorTSr: T.lTS ^C tT"T^™-* ^'^^'^ « -
which the contractor has u^dertakeTS

"'''?'^'^ ^^'^ ^ ''""^'"K
»an, but a furnisher of mSals Th^ '""''/"'i'

" "«* « ^"'•^
turer of a workman's lirnunon th

^^'^1'^ ^^ ^^^ '»«°"fac-
«ecure payment of the prLSthe. I

?"""'''" °^ ^''^ ««"«'• *<>

enmstances, the manufacturer no^h"" '"-^"'^ ""^^'^ ^he cir-
ity for such payment than th«t

''."'"^ ^t^^ed to other secur-
-•01.-^ h, 2013 i^ 2W3 when h

* ?7° ''^ ^"" '° «'^- 2013 g,
these several articles. The "onLTtr *° ^ P™^'^'«°^ «^
and the contractor is a sale and S T° ^^^ '"^""facturer
d'ouvrage). To enable a workln to H f "^r"'

^'''"'^ ^^""^^
movable of an owner it I e^nTl \IIT 1'"" "P"° the im-
upon such immovable I ism I ,ffi . . / 'J""'''

^" ""'P'^-^^d
finish materials intended for eSn" ^"',^':" *" ^'"••'' "t "'"1
•structs or causes to be c„,1 .1,^

"' ^"^/''"''''^ "'^ "»'""r eon-

'l^'Iivery of the materia'S notS * v •''^"?'' "''""'''• ^<^f°'-«

the owner, and a notice givrtootV '"'\^'''° '«»ds money to
fic'e to give sai,l right .ff hvnoth- ^^f

"'" "°^ ""''-
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ame land have been sold by separate contractH to different pur-
chasers and buildings are put upon it, the furnisher of material
for the buildings are put upon it, the furnisher of material

for the building should in the particulars of claim {bordereau)
which be registers under art. 2013, indicate the part of the laud
belonging to each purchaser, and his registration will have no
effect if he describes the whole land as being the property of the

two purchasers. Paquette v. Mayer, (1900) 18 S.C. 563.

The enhanced value given to an immovable by a workman k
settled by valuation at the time of the decree, when the moneys
are insufficient to pay the workman who has registered a privi-

lege or in case the increased valine is disputed by parties inter-

ested. The contention when it can take place should be raised

by a pleading au fond, and not by inscription en droit. The de-

fendant being owner of the immovable, the workman need not

allege the increase in value. Therrien v. Hainault, (1901) 8 R.

de J. 314; 5 Que. P.R. 61. (Pagnuelo, J.)

See also under this article, Brassard v. Chisholm, (1898) 4

R.Q. de J. 419, and La Banque Jacques Cariier v. Picard, (1899)

R.J.Q. 15 S.C. 389.

Civil Code, 2013A.—"For the purposes of the privilege the

laborer, workman, architect and builder rank as follows:

—

(1)

The laborer; (2) The workman; (3) The architect; (4) The

builder.

"2013B.—The right of preference or privilege upon the im-

movable exists as follows :

—

"Without the registration of the claim, in favor oi' tae Jebt

due the laborer, workman and builder, during the v,hcl3 time

they are occupied at tlio work, or while such work lasts, a^ tiie

case may be; and, wi^h registration, provided it be registeieci

within thirty days following the date upon which the buiMiii),'

has become ready for the purpose for which it is intended.

"But such right of preference or privilege shall exist oidy

for one year from the date of the registration, unless a suit lie

taken in the interval or unless a longer delay for payment luis

been stipulated in the contract. '

*
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Decisions Under Article 2013 B

and their examimtioTaTlolj
*''" f^•'"t>»n of auch work.

term* ««d condition of ^llraT'";?^ '/,!•'« !.'''^'^«'"* °° ^^e
de J. 361.

contract. Mtreanlt v. Oauthier, 17 R.

la-t ntX'^ruSfto'r.^^^^^^^ ^r^^'-
^-i„, the

registered takes priority oveTv^ " withm «x months if not
Tellier. Archibald"* B;i;e7u! ji"''i1'rdeTir''

"'^"*"^*'-

movironThirhrrrk'ttT *"

"?
"^'«*-^ - ^'•^ '-

privilege or hj^othe undt aTaom'^. """'r
'' '^'^'^ «

suit within the delay pre«SbS in th
' ?" "'^ '"** '" •"'"»

causetherejristrationtnhT 1 J''"
"'*"''^' »" "«* bound to

of the immTblTist pS^St1 f •?«-?««««• The own r

the discharge, attend o'theanSlttald^r '^.T'"''^
^" "'^^

V. eanepj/, 36 Que. S.C. 238.
^ ^"^ ^^"^ ''<"'* ^"ry

(art^^20lf?T't """/fl:
*•'"* ''^ the furnisher of .naterialsI an. Mid C.C. amended by 4 Edw VII nh i j

'"atenais

they are acquired and kept valid hv ni' /^ ^"^ ^"*'"<'*'

for furnishing materials notSv ^'^^^if*''*^"*
™eans; the lien

laborer, is not lUb f o L^t « I^
"' f""?* '""° *'"'* "^ ^^^^

2013 b C.C The actLn^^ •:? ^ ^ ""*'•" ^^"^ Provisions of art." v^ V. ine action provided in 2013 h o r «.«„ v

36 S.C. 398.
T'rfwft/ay v. .s./nar./. (1909) d.R.

privTrexTjirt'^o^rf "r '^ ''"j'^^^^' -'^ -r*^--^
unless a suit be t^Le^in thr'. '", *"! ^*'^ '^^ registration

hypothecaiy action to enflt .

'"'^^ '^ '"'* '^^"'"^ is a

action agZtTh^debLt snot ^fficr'S^t' \ ^^T"«'a builders' privilege unrlprVhi. ! i

^^ ^^t'"" *« «n^«rce

action if theZnertvI Jni I '^u' " P"^"«' hypothecary

in deelaralnThy^thec f it' hl^n. '*7 : ""'H^'
'"' «" ««""»
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Where a privilege both by the law as it previously existed and

by the amending Act is made to depend upon and date from its

registration, the effects of the registration of such privilege after

the coming into force of the amended statute are governed by

the provisions thereof. Therefore, the prescription applicable to

a builder's privilege registered after the coming into force of tlie

amended statute, 59 Vict. (Q.) ch. 42, is that of one year from

the date of the registration.

In order to obtain the hypothecary privilege of a supplier of

material u (der this article, the memorial or bordereau registered

must state the cost of the materials furnished, apart from the

cost of the work done.

The fact that subsequently to the registration of a builder's

privilege, the person registering the same accepted notes for his

claim from the debtor and agreed to have the same renewed for

a term of three years, has not the effect of altering the condi-

tions of the privilege or prolonging its existence beyond the

period fixed by law. Doherty, J., City of Montreal v. Lafebvn,

(1898) R.J.Q. 14 S.C. 473. This judgment was confirmed in the

Court of Queen's Bench in Appeal, and is reported, R.J.Q. 19

Q.B. 282. And the judgment of the Court of Queen's Bench in

Appeal was confirmed by tlie Privy Council. Lord McNagten,

who delivered the judgment, remarked that "their Lordships

entirely concurred in the judgment of the Court of Queen's

Bench delivered by Lacoste, C.J., who adopted Lhe reasoning of

the Superior Court." La Banqtic d'Hochelaga v. Stevenson,

(1900) A.C. 600.

The thirty days provided for registry of the lien of a laborer,

workman or contractor, are computed from the time when the

construction of the building on which they have worked is ended,

and not from the date on which it was first used. Quintal v. Be-

nard, (1901) 20 S.C. 199.

See also La Banque Jacques Cartier v. Picard, (1900) Lan^e-

lier, J., 18 S.C. 502.

The registration of a builder's privilege, for work done at

the request of a person owning an immovable subject to a reso-

lutory condition entitling the vendor to demand the dissolution

of the sale by reason of failure to pay the price, ceases to have

any effect after the vendor has taken back the property under

the condition. La Tour v. L'Heureux, (1900) 16 Que. S.C. 485.
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fnl.r'^°"
^'~^^' preservation of the privilege is subjeet to thefollowing conditions :—

''The laborer and workman must give notice in writing, or

t'htti" t *
"''"'"' '' ^'" P™P"^*°^ «f ^•^^ >—able,hat they have not been paid for their work, at and for eachterm of payment, due to them."

"Such notice may be given by one of the employees in thename of all the other laborers or workmen who are not paid batm such cases the notice must be in writing."
"The architect and builder shall likewise inform the proprie

tor of the immovable, or his agents, in writing, of the contracts
which they have made with the chief contractor, within eight
days from the signing of the same.

"

Decisions T-ndeb Article 2013 C.

The right of privilege is a strict right resulting from the lawand whoever claims a privilege should scrupulously observe the
tormahties prescribed by the law creating it.

The workman who claims a lien for his wages should inform
the owner of the estate that he has not been paid for his work
to and for each term of payment which is due him," and should

give such notice at once on the expiration of the term; notice
given .SIX days after the expiration of the term, and when the
owner had settled with his contractor is insufficient to preserve
the hen of the workman. The knowledge the owner should have
of the workman having been employed by his contractor cannot

M^Q,?^T? r ""-^ *^^ ""^'''^ required by law. WeUs v. Newman,
(1897) De Lonmier, J., 12 S.C. 216.

In the matter of a lien the prescribed formalities are essential
and should be strictly observed, a builder desiring to preserve
his lien as such should give the owner of the immovable on which
he wishes to have a lien a notice in writing of the contract
withm eight days from the date on which it was signed pursuant
o the provisions of art. 2013 a C.C. Moreau v. Gmmont. 8 Que
P.R. 424 (Loranger, J.).

^

Workmen acquire a privilege on the immovable on which
their work is performed as regards the increased value thus

ii
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Riven to It, in a two-fold manner; (a) without registration f.

the period of the duration of the work, or (b) by registratin
within thirty days of the completion of the work for one yer
only, unless a suit be brought in the interval to recover upon i

To secure such a privilege the notices required by art. 2013
must be given, otherwise it does not accrue. "When, thciefore.
contractor pays wages to laborers hired by a sub-contractor, fo
which he is not liable and for which they have not secured
privilege, as aforesaid, no subrogation takes place and he cannr
set up a claim for the amount against the sub-contractor. Ham
Manufacturing Co. v. McGovern, S.C. 340 C.B.

The lien on immovables under art. 2013 et seq. exists for th
benefit of workmen in the service of sub-contractors though n
notice of the sub-contract has been given to the owner. It i

sufficient if there is given to the latter verbal notice, before
,

witness that t!.e workmen have liot been paid for each term o
payment due them. Therefore, they can register their claims ii

the manner and for the purposes provided for by art. 2013 c

Rousseau v. Toupin, Q.R. 32 S.C. 228.
The notice given by a sub-contractor after the expiration o

the delay of eight days prescribed by 2013 c can not give rise t(
tlie privilege foreseen by this article.

The architect charged with the overseeing of the constructior
of a building is not the agent of the proprietor to receive service
of the prescribed notice.

ARTia^E 2013 D.

"2013 D.—In order to meet the privileged claims of the la

borer and workman, the proprietor of the immovable may retain

an amount equal to that which he has paid or will be called upon
to pay, according to the notices he has received, so long as such
claims remain unpaid."

Article 2013 E.

"2013 E.—In the event of a diflfei<^nce of opinion between
the creditor and the debtor, with respect to the amount due, the

creditor shall, without delay, inform the proprietor of the ini-
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movable, by meaus of a written notice, which shall also mentionthe name of the creditor, the name of the debtor, the lount
claimed, and the nature of the claim."

''The proprietor then retains the amount in dispute until no-
tifted of an amicable settlement or a judicial decision."

Article 2013 F.

"2013 F.-The sale to a third party by the proprietor of the
.mmov..ble or his agents, or the payment of the whole or a por-
tion of the contract price, cannot in any way affect the claims of
persons who have a privilege under Article 2013. and who have

Z7cLl'L'''
"'"'"™^"'^ '' ^'•^'^^^^ ''''-'' ''''^

Article 2013 0.

"2013 G.-The supplier of materials shall, before delivery of
the materials, give notice in writing to the proprietor of the" im-
movable, of contracts made by him for the delivery of materials
and mention the cost thereof, and the immovable for which thev
are intended.

"

Decisions Under Article 2013 G.
The person who furnishes building materials only acquires ahen on the property for which they are intended by giving anotice to the owner before delivering them, in which hesetslnt

the contract for the materials, their cost and their intended
designation. Carnere v. Sigouin, Q.R. 33 S C 423

90lT*!ff f^'^p'^'.^T'^
*° *^' '"PP"^'- of materials bv art.2013 of the Civil Code as replaced by 59 Vict 42 sec 2 AnHamended by 4 Edw. VII. ch. 43, is not distin^ishlble from Thehpothecary privilege given by art. 2013 o and that consequently

the action of the supplier in declaration of privilege cannot £
maintained if it be not alleged a.d proved that nodce hasbee;given to the owner of the immovable pursuant to art. 2013 gO.L., of the contract for the materials and before delievervCarnere v. Milot, 15 R. de J. 89.

ueuevery.
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n:t^^:^£Z '7"": P^"-* ':"'>- -'^^^ «" observance of Imcessary condition of giving notice to the owner before delivervspecifying the contracts under which they are suonlld t.
"

cost and describing the immovable for wh h thev a'ie ntmt".'"rarncre v. Sigouin, Q.R. 18 K.B. 176, affirming 33 S C 423
The materialman who registers his lien must give notice ofthe registration of the owner of the property subjecMo the li .w. hin three days of the registration on pain'^of abso ute nuH /

'

l^iDKan V. Briini lie. 10 q.P.Tt. 268.
'"le nuuir.».

Article 2013 g C.C. wh-ch' obliges the materialman fnr fi.
preservation of his lien, to give noHce of it to tl^e oir o Zpn.per y on which the materials are used, does not appiv whthe materialman deals directly with the owner of the pJopert -

thJftrlTTy '' ""* ^'^""'^ " «'^« "«tice to one who .t

nartvTf. ."
^"^''''''' "^ '^' '""**'"«'« "ad made to a thiparty a formal agreement for sale, before the completion of thwork. Diiman v. Brunellc, 10 Q.P.R. 268

i^ " "t nu

The person who furnishes materials for construction of •,building acquires a lion for his debt only on the essTt ale .ndition of giving to the owner of the landf before derer^ n t eof the contract to furnish containing a statement of the cost am

KuthfrTnVf
"7°"'''^' '"'• "'''^" '""^y ««•« intended 1^Rutherford Sons Company v. Kacicot, Q.R. 19 KB 428 P'Carnere v. Sigouir, Q.R. 18 K.B. 176

' ^"' '^•"- ^'^^ ^'•

The promise of sale of the land by the owner to the coutractor to whom the materials have been sold and delivered which
a-s not registered is of no effect as against third paroin wh t

The notice required by art. 201.3<7, 59 Vict. ch. 46, sec. 2. togive to the person furnishing materikls for a building a lienunder the first paragraph of art. 2013 and the hypothec p ovided for by art. 2013/ is necessary whether he deals dTrectlv

V wl VT,""/"', ^
sub-contract from the contractor. Raeicot

V. W m. Rutherford d- Sons Co., Q.R. 36 S.C. 97 Ct. Rev
Where a privilege, lM>th by the pre-existing law and by thestatute amending the same, is made to depend upon and to da

1.T i' '7^f'T''^
the effects of the registration of such priv -

lege effected only atter the coming into force of the amendin.-
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ing Act; consequently thnnr \ "'-"visions of the aniend-

scril,ed by law as to nof.v . '
^°'''' ^^' f<>"»"lities pre-

Code, .a .„»„ded by S'vS ch ^"'"^,"",J^""'
.'*.';"'«« "iril

iled to one ve«r from tl.e ].;. t '
?»"''.''«'» privilege fs lim.

Q.P.R. 60; 20 cIt 277
"'""' ''• ^"^'^'•' ^l^^l) 3

See also Paquette v. Mai/cr. n900^ IS « f< -co •. j

V
;
A" ^jue. v^.H. los, cited ante, under arf am-? ««^ i

Charpenter v. Zapwn^f, (1901) 7 R de T So rP , t f
"'"^



442 THE LAW OP mechanics' liens in CANADA.

Abticle 2013 H,

"2013 H.—In order to meet the privileged claim* of the »i(/j-

pliers of materials, the proprietor of the immovable retains, on
the contract price, an amount equal to that mentioned in tho no-

tices he has received."

Article 2013 I.

"2013 I.—The notices mentioned in article 2013 G have the

effect of an attachment by garnishment on the contract price.

"Within the three months following the notice given in ac-

cordance with article 2013 G, the interested parties must take

legal proceedings to have the debior condemned and the seizure

declared valid, otherwise the latter lapses; and, to such suit, tlit

proprietor of the immovable must be made a party."

See McLaren v. Villene'uve, 11 Q.B. 131.

Article 2013 J.

"2013 J.—In the event of the proprietor of the immovable
erecting the building himself without the intermediary of any
contractor, the notices mentioned in article 2013 G may be given

to the person or persons who lend or may lend money to the per-

son building, and thereupon the latter shall, mutatis mutandis,
be subject to the provisions of the preceding articles.

Article 2013 K. ^

"2013 K.—No transfer o!" any portion of the contract price

or of the amount borrowed, .i the case may be, either before or

during the execution of the work, can be set up against the said

suppliers of materials, nor can any payment, exceeding the cost

of the work done, according to a certificate of the architect or su-

perintendent of the works, affect their rights."
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Decisions Under Article 2013 K
fjrtJ^S/:;S,rS^jJ^i;;;{ V re^ of a .Mm
they were furnished was in poisi , "?1h

" ^T *° ^''°™

unregistered eon.litional promTo ,e ZlT "'"?" "°
the privilege was made onlv «^h

"'"'"' '"^' registration of

ufflcient if he h^d been thl I !i T'"'
^"'•"'"''^^•'« «« "oul.l be

of the conditions Id the w.'"*:'°""^ ^"'^ ""»" viohition

ditional purchaser to obtatiir'r "'*'!'' ''''' ""^ ^'^^ -""
well as aJl acts dependhiTunL 1 !

^'!;''"''»'' "' ''"•'''t*""' ««

ditional purchJrSmesnul «n
!''*'\°^ ^?'''''' '" *''« «°°-

Article 2013 L.

erTa.^:; .hl, S.''"'
""•""""^ "«"'-" «»' ">« P'-iU^

Decisions Under Article 2013 L

20.3['tf^^^fJ^ veS't/ar7."
'^

T"" '° '"•

See also City of Montreal v. Lefebvre, (1898) R.J.Q. 14 g.c.
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473 (Doherty, J.), and reference to decmion of that caae, sul
nom. La Banquc d'Utuhdaga v. Stivrmon, under art. 2013 O.

Mee alw) MatLartn cfr Vilhncuvc, (1900) R.J.Q. 11 Q.B. 131
cont a Court of Kevicw, 1889 ; Lalondc v. LaBdle, R.J.Q. 16 S.C
573, cited ante, under art. 2013.

On the Mubject of paytmnt of workmen and in conneetior
v.ith it. reference ini^ht he had to arts. 1697 A to 1 !)7 D of tlu
Civil Code, both inclusive. These four articles refer to tli.

payment of workmen employed by builders or contractors and
the manner in which they may secure their claim by giviny
notices to the proprietor of the land.

Registration op I*rivileoe of Builders, Etc

Civil Code 2103.

"2013.—The privilege of the persons mentioned in article

2013 dates, in the cases mentioned in the first clause of article

2013 B, only from the registration, within the proper delay, ct

the registry office of the division in which is situated the immov-
able affected by the inscription, of a notice or memorial drawn
up according to form A, with a deposition of the creditor, sworn
to before a justice of the peace or a commissioner of the Superior

Court, setting forth the nature and amount of the claim, and de-

scribing the immovable so affected."

" (2) In registering such memorial, it is sufficient to mention,

opposite the official number of the cadastre which describes the

immovablu, if the cadastre be deposited, or opposite the title of

the registered deed, if the cadastre be not yet deposited, the name
of the claimant and the amount due at the time the memorial is

filed."

" (3) The memorial shall be made out in duplicate, one copy

of which shall remain in the archives of the registry office, and

the other be delivered to the creditor with the registrar's certi-

ficate thereon."

"(4) The creditor shall, within three days from the regis-

tration of the memorial, give a written notice to the proprietor

of the immovable, or to his agents, if he cannot be found."
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Decisions I-nder Aht.ces 210:j and 2168

the notice for rSHtion It T.T'' "^ "" "i-n.novable" in

Hcription «« part ofoniOl ofT ""'i^
"privilege." A de-

•Montreal. omittinVthe c..«t\ r,n?n
'"''"'"'' °^ *'"' ^'»^«'' ot

with «ic, articie:j.hl;; p^ xTrtrr'7' '"'r^^ r"""^ciai pJans are in force the tr n i \ '
P'"*''' '*'"*''*' ^''^ ««-

hy statins that it ia n«r „f ^'T'"'
'"" "^ " ?"«•» "^ « lot is

Pinn «nd\, the b^-k \:w " ?'«'•'•""»"'»'- »Po„ the
owner and the nronertL '•

""'' '"""tioning who is the

therefore/.! d not ce„e ar'-'-r"'*
*'""*'^*"- «»«" -»*««!

if hth'^'nl7cii;Sd^i^i':;.'T ""
i'':

''^•"•^'^•'"' «^ •-• -t«te.

ferAa/ to be made before thp unit •
u

'' '^''"'""nR « Pwr-v-
of the pre,„i«eH?n re^rrd to tL worl T^'l^'t^""*''"* '^' «»«*«

al-o a second process verbal Jfthi • "* *" ^' '"'^^^ requiring

tion of the worirablt^^tr;^^^^^^^^^^^^
requiring also that the second procLTrt, I mH'

?•*•""«•;

establish that h"hrc„iplM *,;',;'* '""! '" "" »"* '»

2013 and 2103 o( the CwfS. tJ '"I.""™™!, ot arts.
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owner of the land under a contract with the proprietor. 1904

ufo'!?' u • ^""' ""'•''"'"•' f'nmpann v. Laurent, 1 R. de J. 278

Jat Jl"rvr'?'''
"^ Canada. Dufrcnne & Prefantaine, 21 S.C.R

under art. 2013 of the Civil Code.
At different time in recent yearn euays have appeared in law

penodiealH on this Nubjeet in the Province of Quebec, and amono
these the more notable, perhaps, are those written by Mr Baker
Advocate, 1 Rev. Leg. N.S.. page 281, by Mr. BelanRer. Notary'
in the same volume, page 37«, by Mr. Baudion, Notary, 6 Rev
Leg. N.8

,
273 and by Mr. Lafontaine, K.C., in the second

volume of La Thrmis, page 161.
The whole subject has been treated by Mr. Peliwiier, K.C.. of

the Quebec Bar m a short treatise Entitled "Architects et Entrc
prrniurs.

The law as stated in arts. 2013 to 2013 K has been in force
sinee January, 1894. It is said to be doubtful whether the lar^e
class of workmen and builders, whom it was intended to benefit
derive any substantial advant^jge from it. Some legal writers in
Quebec do not regard this law as beneficial, and point out that
in a country like ours, still comparatively new and requiring
capital from abroad, everything that diminishes the security of-
fered to an intending lender necessarily makes it more difficult
for the proprietor of land to Iwrrow. He may have thousands
of dollars of land value to offer, but, as the lender will naturally
require a first mortgage, applications for loan* wiU frequently
be refused because the capitalist sometimes considers that a first
mortgage cannot secure him with certainty, since builders, con-
tractors, architects and workmen will be privileged for their
claims in preference to his.

The difficulty is frequently overcome by waiting until thirty
days after the completion of the buildings, but this delay is in
Itself an objection, hampers business and delays loans.

It is claimed that this legislation has sometimes stood in theway of loans on vacant re.*l estate, and thus prevented building
operations and, therefore, there is a difference of opinion in the
Province of Quebec in respect to the beneficial effect of the pre-
sent law in its relation to builders, contractors, architects and
workmen. In the other Provinces of Canada, while there w;w
formerly considerable difference of opinion as to the advantage
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tion with the pre«nt eir It^o^ 7"'"''*'"' '^"''••''' ""'•c-

."tended. See observation! i^X^e^, I?";. 's.""
"'"'""^

Lien ok Wohkmev on Movable Phopebtv
I ne workman by the law nf On«.K i.

tention in th. thir.ff "i, Xh; hT ''"' " ""''"'•^'^ '•Kht of re-

tl- Cod. are ent^y" j^ 1.7t?tr
"'''*"'•

V'
"*• ^^'« "^

•nuity. The Code tLn ^r^-eX .
' P"»'-'Pl«^'' of natural

which are obligatory in he cwa vhor:n"'"'™*''.
" ''' "^ «•"'«•

«-x«n.ple8 for easea not Zvll^ ^^ 1 7 "''P'^'' ""^ ""^'^ «-

whom it belonged." *^' *° *"'" *o

'» for having kept -hecSlXS ''r^hltrtl''''" ""i"?"«.».dc„ltcr tor having made the bl2 '""'"«' »' ""
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Under these circumstances the contractor would not ever
have any privilege for he could only fulfil his contract with thecompany which has employed him.

In any event if one of the contractors had a privilege h€
could not exercise it by contesting the seizure conservators of
the wood-cutters and demanding main levee from them, but
only by producing an opposition afin de cmiserver on the pro-
ceeds of the sale of an execution of the S.C. of the wood-cutter
Manmcr v. Therncn ft al, 12 R. de J. 488 (Taschereau, J.).

"431.—That part is reputed to be the principal one to which
the other has been united only for the use, ornament or comple-
tion of the former." '

The text of the Article 567 of the Code Napoleon is similar
to article 431 of the Civil Code of Quebec, and the French com-
mentators agree that where a person has written, printed, painted
or engraved on paper, linen or otLer material not belonging to
him, the proprietor of the material would only have a right to
his material or to damages where there were any.

The next rule depends on the relative value of the thinirs
united together.

"432.—However, when the thing united is much more valu-
able than the principal thing, and has been employed without the
knowledge of its owner, he may require that the thing so united
be separated in order to be returned to him, although the thing
to which it has been joined may thereby suffer some injury."

Article 433 deals with a case where it is impossible to .sav
which IS principal or which is accessory.

"433.—If of two things united so as to form a whole, one can-
not be considered as the accessory of the other, the more valuable,
or, if the values be nearly equal, the more considerable in bulk is

deemed to be the pJncipal."

"*34.—If an artisan or any other person have made use of
any inat^rial which did not belong to him to form a thing of Ji

new description, whether the material can resume its previous



Wn.t
^="«ONs Unoeb Article 434

^d cut, especially when the tools atd tv
^'° °"* °^ ^'^^ ^-a^^

purposes of thi.s .olpttion )"'^' '''' '^ »«^ --e . "thH:

"440-inall
^^'''"'^"= ^^^ «^ ''"^ Code.

•;eenemployeVwithou?hllt,nsem''r"?' ^''"^ ™«*^"«J fa««

description, may clai.n the
p""1 T ' ^ '^'^^ °^ « ^'^erent

^''e choice of demandinrtheTes tutTon' fv"' *''"^' ^^ "^^

--..uantity,.ei.ht,™rrz::s;r;:--

Article 441 OP THE Code.

^^ich he h:rr;:pt:ei:r ^^.^ '-^-^^^ «•'-- -po^
-titled to be rei.hu«:nntl^.tr?- '^' '''''' '' ^«

been so reimbursed, without Z. I
''^^^''^ """^ he has

The workman, wCha" maT
'" '^^ ^^""-^ ^-'^y"

thbg for which improvementrhe hr^'T"*' ^^ « --^^«
-ay retain the object unti h IJT "^'* '" ""' reimbursed,

- the thing a right of pLl '"" """'""^^ ^^ ^^ has
thing for improvements mldfbv h'

'""° "''^ ^° '^^-^ -
-le of the thing retained orp,edl«;r '''^'"'^•'' "P^^^ ^'-

Q ^^^. 337, 11 L.N. 86 (Cass'auj j J

''^"^""
^^ ^''^«' (^««7) ^3

;-h:=^;::;---«Pt..enhimtobepH^^^^^
* ^•C. 304 (Andrews, J.).

"^^ ^'"'*'^' (^893) R.J.Q.,

-9—MECH. 1.HJ,.
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"1998.—Privileges may be upon the whole of the movabl

property, or upon certain movable property only."

"1994.—The claims which carry a privilege upon movabl

property are the following, and where several of them come t<

gether they take precedence in the following order, and accorc

ing to the rules hereinafter declared, unless some special la^

derogates therefrom."

'

' 1. Law costs and all expenses incurred in the interest of tli

mass of the creditors

;

"2. Tithes;
'

"3. The claims of the vendor;

"4. The claims of creditors who have a right of pledge or o

retention

;

"5. Funeral expenses;

'

' 6. The expenses of the last illness

;

"7. Municipal taxes;

'

' 8. The claim of the lessor in accordance with art. 2005

;

"8a. The claim of the owner of a thing lent, leased, pledge

or stolen, in accordance with art. 2005 A

;

"9. Servants' wages and those of employees of railway con

panies engaged in manual labor, and sums due for supplies o

provisions

;

"10. The claims of the Crown against persons accountabl

for its moneys;

"The privileges specified under the numbers 5, 6, 7, 9 am

10 extend to all the movable property of the debtor, the other

are special, and aflfect only some particular objects."

Art. 1994 C.C. does not have the effect of making the owne

of the wood a personal debtor of the lumberman who has work©

in the service of another person and that the condemnation o

the appellant as such personal debtor jointly and severally witl

the sub-contractor, plaintiff's employee, must be set aside. Laut

entide Paper Co. v. Pompre, 15 R. de J. 278.



sit.""'" •'' »»- »'l":Zf r„'e -5 1-^

The persons mentioned in art iqq^ r' n
those whose remuneration is fixpr? «? ;.•

"""^ °"* confined to
work, but also includes a°l pemns To"'.

°^ *° '^' ^^'"^ t^^^^
ao much a eo„i. ., o„,. vS"? Q.P.B°lT(?arA:i%^-

Article 2001 of the Code

Carriers;

"Hotel keepers;

"Mandataries or consignees;

"Borrowers in loan for use;

"Depositaries;

"Pledgees;

oat upon the property;
*^* "''"^y^ ^a'd

-ure. if the thingsCe b:: s^d
^"^' '' ''' "^ «^ *^e

tZT^TT' ""' ' '''"^^''^ ^«^^' 29 S.C. i

•/ /'ewr witftin the meaning of art. 931 C.C.P. with



452 THE LAW OP mechanics' LIENS IN CANADA.

respect to the price to be paid for such vessel, but such builde
18 protected by the builder's privilege to receive payment of th
price.

The builder's privilege of retention until payment of th
price is lost by voluntary delivery. Hayden v. Meunier, 13 I
de J. 149. (Archibald, J.).

4 EDW. VII., €H. 43.

An Act to Amend the Civil Code, Respecting the Privilege
OP Architects, Builders, Workmen and Suppliers

OP Materials.

(Assented to 2nd June, 1904.)

TJIS MAJESTY, with the advice and consent of the Legisla

11 tive Council and of the Legislative Assembly of Quebei-

enacts as follows :

—

1. Article 2013 of the Civil Code, as replaced by the Act ilf

Victoria, chapter 42, section 2, is amended :

—

(a) By striking out the word "and" after the word
"architect," in the first and sixth lines, and

(b) By adding, after the word "builder," in the first and
sixth lines, the words "and the supplier of materials."

2. Article 2013a of the said Code, as enacted by section 2

of the said act, is amended by adding thereto the following

paragraph :

—

"5. The supplier of materials."



THE SASKATCHEWAN MECHANICS'
ACT.

CHAPTER 150.

LIEN

AND Others.

Short Title.

Interpretation.

reJj^nr^tr^^^^^^ ^^^ ""^^ ^^ -*- otherwise

(1) "Contractor."--"Ck)ntractor"
meai,« , «

;.°Sf with or employed directly by the ownTr „ T"""
'''''^'''

doing of work or placing or tST ^"^ '^^"t f*"" the

purposes mentionj^Tthis" et
"' "''""'' '" *"^ "' ^'^^

(2) "Sub-contractor" "««k

.r «rv,« » done or"'3 '", "T' " ""'" ""> ""•''

«i« i. performed or ™.eru. .re^'irrZo::::,::::,;
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persons claiming under him or them whose rights are acquire

after the work or service in respect of which the lien is claimed

commenced or the materials furnished have been commenced 1

be furnished;

(4) "Penon."—"Person" extends to and includes a bod
corporate or politic, a firm, a partnership or association

;

(5) "Material."—"Material" or "materials" includes ever

kind of moveable property

;

(6) "Wagei."—"Wages" means money earned by a labore
for work done whether by time or as piece work

;

(7) "Court."—"Court" means the district court of the judi

cial district wherein the property in respect of which the lien i

claimed is situated

;

(8) "Judge."—"Judge" means a judge of the district court

(9) "Clerk of the court."-" Clerk of the court" means th

clerk of the district court;

(10) "Eegiitrar."—"Registrar" means the registrar of lane

title for the land registration distri. c within which the propert;

in respect of which the lien is claimed, is situated. 1907, ch. 21

sec. 2.

As to definition of "owner," see Independent Lumber Co. v

Bocz, (1911) 16 W.L.R. 316, 4 Sask. L.R. 103.

Lien, Person Entitled to, Creation, Effect and Registratioj

OF.

3. Contracts where workmen waive righti under this Act t(

be void.—Every agreement or bargain verbal or w: itten, expresf

or implied which may hereafter be entered into on the part ol

any workman, servant, laborer, mechanic or other person em

ployed in any kind of manual labor intended to be dealt witli



benefit of «n^ „
i^™^'aea by ,t shall not be available for the

^ZizszTJ:^ 'r
'""• ""'""'

" "^ "•"
ervm, totorer, mechamc, or other pem>n. 1907, oh. 21 ,ec 3

.o.t."Xld"Th«'r "k-'" '° """" "«"-««
h™ 1

""" ™''J«"' «» "le provisions of u,

r«.Iework or n.bo or ,h. .pp„r,.„.„o^ . e«to .^ k '^'l'"ceopied thereby or »jo,od therewith or „po„ „r ,„
,^°

'Tfj

^e plaeed or to„hed ,„ be used limited, however, in .to"

«

t. the .an, justly due to the pe™„u entitled to the i» ."Zo

IriCh'TslT'
* '""-"" -'*^' " '«

The lien is in effect a statutory charge unon th*. o»fa*

Damages for delay in performance cannot be set off .m.,-^»b.c„ntr.ctor. «„« v. i>en,W, * frKraXfC:^'
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Ii^n1rn^'^*'°^'°
*^« »'°°»°t «' the claim Will not render tlhen void. Monijoy v. Reward School District, (1909) 10 W.L.I

. Under the Saskatchewan Mechanics' Lien Act, a lien maauch against a schoolhouse and the land upon whicS tTs sTtated. Lee v. Broley, (1909) 11 W.L.B. 38.
A sub-contractor is in the same position as a contractor an

18 only required to have furnished materials with the intent anexpectation that the materials are going into the building. MomW V. Reward School District Corporation, (1909) 10 W.L.F

airaSi.-r„T'!J° "'^"ff
Po^essiop of land has a title thereto aagainst all the world except the true owner; and a person s

witSi ^t^°
possession has a sufficient interest in the land to com,

Zc^huti^'T^. °^ "*°''"'" "* ^'^""'^ ^y paragraph 3 o
sec. 2, but m order to amount to an interest which would suppora hen under the Mechanics' Lien Act, the actual possession n,
interest must exist at the time the materials were ordered. Galvm-W^ston Lumber Co. V. McKinmn, (1911) 16 W.L.R 310 ^oask. U.K. 68.

'

In respect to entire contracts, the doctrine of "substanti-.l
comphance^ w not adopted. SmUh v. Bernhart, (1909) 11

5. Work done or materials furnished on land* of married
women.-Where work or service is done or materials are fur-
nished upon or in respect of the lands of any married woman
with the privity and consent of her husband he shall be con-
clusively presumed to be acting for himself so as to b.nd his own
interest and also as the agent of such married woman for the pur-
poses of this Act unless the person doing such work or service or
furnishing such material shall have had actual notice to the
contrary before doing such work or furnishing such materials
1907, ch. 21, see. 5.

6. Contracts not to deprive third party of lien.—No agreement
shall be held to deprive anyone otherwise entitled to a lien

under this Act and not a party to the agreement of the benefit of
the lien, but the lien shall attach notwithstanding such agree-
ment. 1907, ch. 21, sec. 6.



Act m the erection, building la^dlhr"'" " '^^^""'^ ^^^ thi.
tretrtle^rk or »i„e and tlf^ Z'.T''''

""'''' ''^'^^^^^' bridge.

•^Pect of which the work olr^f;^^^^^^^
^''-^'o "Pon or in

Placed or furnished to be «^d Xh .

.""' "' ^'^ '"*'-''^'''
or enjoyed therewith. ^ *^' '^'^^ °<^«»P'ed thereby

(2) Where eitate charged j. lea«h«M restate or interest charged hv j; !
""'»" '^-In cases where the

-y .ISO with the conselt o ttow" "/^'^^' ''' "'^^ ^^-l
-'d lien p«.vided such conJn Ttelti .7'

'' ^"•'^'^^^ ^° *»»«

such owner upon the claim of lien at th t
'.

*'' ^^^''**"« "^
and duly verified.

** "'^ ^""« «f the filing thereof

'^l^'^^^^^y^oZT^^^^ '«"^ '^Pon or in respect
of which materials are placed or f."' "^^^^ «'' ^° '*»P«''t
bered by a prior mortgage or.tl^r' '"^ '' "^^ '' '--'
of the land is increased^the work

"'' '"' ''^ ^^"'"^ ^«'»e
n«hing or placing of the materia sthVlI """"T

"^ ^^ *^« ^"-
be entitled to rank upon suc^ "crelV.Tjr " ^'^^ ^''^ ^^«"
mortgage or other charge. 1907, chTj ^t " ''"^"^^ *« ^^e

Ae^PotSpr^LcTrr^"^ -^o'^in Mechanics' Lien

;«- th?mTtSi?y„4th:fa^^rj^ ^^^^ ^-^ -
claimant. It does not follow fromth ^'"/^ " «° tbe lien

:?;^
^"™«bed and Placed up "The lanTlh 't *''"* "'^^--l"

of the property had been therphv? 'and that the selling value
f>crCo. V. Bocz, (1911 Vb w f^^/j^f•, '"dependent LuZ

'- --^ ---^ by fire any mo^y^iv^b; rtlt o^

J
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insurance thereon by an owner or prior mortgagee or charge*

•hall take the place of the property ao destroyed and ihall be aub

jeet to the claima of all persons for liens to the same extent as il

such moneys were realized by the sale of such property in ar

action to enforce a lien. 1907, ch. 21, sec. 8.

9. Limit of amount of lien.—Save as herein provided the liei

shall not attach so as to make the owner liable for a greater sun:

than the sum payable by the owner to the contractor. 1907, ch

21, sec. 9.

10. Limit of lien when claimed by some other than oontnotor

—Save as herein provided where the lien is claimed by any other

person than the contractor the amount which may be claimed in

respect thereof shall be limited to the amount owing to the con-

tractor or sub-contractor or other person for whom the work or

service has been done or the materials have been placed or fur-

nished. 1907, ch. 21, sec. 10.

11. (1) Percentage to be deducted and retained by owner for

thirty days.—In all cases the person primarily liable upon ariy

contract under or by virtue of which a lien may aries under the

provisions of this Act shall as the work is done or materials

furnished under the contract deduct from any payments to >>«

made by him in respect of the contract and retain for a period

of thirty days after the completion or abandonment of the con-

tract twenty per cent, of the value of the work, service arid

materials actually done, placed or furnished as mentioned in

section 4 of this Act and such values shall be calculated on the

basis of the price to be paid for the whole contract; and the

liens created by this Act shall be a charge upon the amount

directed to be retained by this section in favour of the sub-con-

tractors whose liens are derived under persons to whom sucli

moneys so required to be retained are respectively payable.

(2) Payments made in good faith without notice of lien.—

All payments up to eighty per cent, of such value made in good
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IT . !
"*" ""'''" "" '^"t « n»P«t thereof afto

materials placed or furnished to be used m th«r«i« „. *• o
and Rhiill tnwih«,ux. • T^ .

^^ tuerein mentioned

aTnt J thHl"'" "L'"
"'^"* "' ^'^ '"^^ -ub-contractor or h^

owner and the contractor or as between the owner and the sub-contractor, as the case may be. be deemed to be payments o hecontractor or the sub-contractor, as the caae may ,^"„ hi c^nract generally, but not so as to affect the percental to L^'
721 sL ir°"

"

''''''''
''

""^^°"
" °^ ^'^^^^- ^«o";

Payments made by the owner will not dischanre him f^™

'STosTT^ll '^S"'"-'
'' -^' P«y»ents."^S ^'MZ,

13. (1) Priority of Hen.-The lien created by this Act shaUhave priority over all judgment, executions, assignments, attach-
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ment., garniihmenU and receiving order, recovered. i»ued ..i

m.de after such lien ari«.. and over all conveyance, or roort-
Vageii made after regirtration of such lien a. in this Act pro-
vided.

*^

(2) Afmm«BU for pnrchaM whtr. part of porchaa. monej
unpaid.-In caw of an agreement for the purchaM of land an<l
the purehaae money or part thereof is unpaid a. -i no conveyan...
nmde to the purchaaer the purchaser shall for the purpow. of
thu Act and within the meniiing thereof bo deemed a mortgagor
and the seller a mortgagee.

(3) Priority among Uen-holdon.—Excepting where it ia other-
wise declared by this Act no person entitled to a lien on any pro-
perty or to a charge on any moneys under this Act shall be eii

titled to any priority or preference over another person entitled
to a lien or charge on such moneys or property under this Act
and all lien-holders except where it is otherwi« decUred by this
Act shall rank pari passu for their several amouuU 2nd the pro-
ceeds of any sale shall «uhjeet as aforesaid be distributed among
tbeui pro rata. 1907. th. 21, sec. 13.

See chapter entitled "Priorities," ott<c. See also /ndepe«d.
ent Lumber Co. v. Boci, (1911) 16 W.L.R. 316.

14. (1) Priority of Uen for wages.—Every mechanic or laborer
whose lien is for wages shall to the extent of thirty days' wa^es
have priority over all other liens derived through the same con-
tractor or sub-contractor to the extent of and on the twenty per
cent, of ihe contract price directed to be retained by section 11
of this Aot to which the contractor or sub-contractor throuuh
whom snch lien is derived is entitled and all such mechanics and
laborers shall rank thereon pari passu.

(2) Enforcing lien in inch cases.—Every wage-ea'mer shall

be entitled to enforce a lien in respect of the contract not com-
pletely fulfilled.

f'ag»^K3
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be clcuLted on th, I u !
P'-'-fentage .foretaid .hall

contracLrr ::.!;: 1 :,:r.u;!:
'""•""^ ^^ ^^-

employed. ^ "* '"•''» «n(re earner, are

(4) PerecBtafft not to be othenriM aDiili.il wu ...

nor tn f !.„ ..

»".y wner purpowj by the owner or contractor

contrL V :r" "' """""" '"• '''' completion of ie

or eub-contractor ^ '""'^ "*'"'""' *''•' «">''»"<'^o'-

Pnonty ,iven to wa^-ea^ner, for their wa^e/^ tht A t ha,a^jespect. .«eh wa.e-earne« ^ „«„ ^nd^id' 1^07 cb 2,.

Vo/h*' '"T.*"**
""^' '" '"''•" •' "•'••««»» claim for liea-

ment made for the purpose of defeating or impairing 7cZ
raents .hall be taken to be null and void. 1907, ch. 21, «c. 15

16. (1) Be.te.iato, attempt to remove material. .UTected by

(2) C«tt._Th« court or judge 1„ whom any such .DDlir.

<lMtal to the .ppliction .„d order as he deema juat.

Ill
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•4

W

(3) Material* fnraiihed for certain pnipoMt not to be nibject
to execution—When any material is actually brought upon anv
land to be used in connection with such land for any of the pur-
poses enumerated in section 4 of this Act the same shall not be
subject to execution or otiier process to enforce any debt (other
than for the purchase thereof) due by the person furnishing the
same. 1907, ch. 21, sec. 16.

See Ontario Act, section 16.

17. (1) Eegiitration of lien.—A claim for lien applicable to
the case may be filed in the land titles office of the land registra-
tion district in which the land is situated and shall set out.

(a) The name and residence of the person claiming the lien
and of the owner of the property to be charged and of the person
for whom and upon whose credit the work or service was or is to
be done or materials furnished or placed and the time or period
within which the same waa or was to be done or furnished or
placed

;

(b) A short description of the work or service done or the
materials furnished or placed, or to be furnished or placed;

(e) The sum claimed as due or to become due;
(d) A description of the property to be charged

;

(e) An address for service on the party claiming the lien.

(2) Form of claim.—The claim may be in one of the forms
given in the schedule to this Act and shall be verified by the
affidavit of the person claiming the lien or of his agent or a.s-

signee having a personal knowledge of the matters required to
be verified and the affidavit of the agent or assignee shall state
that he has such knowledge. 1907, ch. 21, sec. 17.

A claim of lien was defectively drawn, but there was a suffi-
cient description of the materials furnished in a statement an-
nexed to the claim and marked as exhibit A, which statement
however, was not duly identified by affidavit. It was held that
there was such a substantial compliance with this section of the
Act as should be held good under sec. 19. Monarch Lumber Co.
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18. What m.y be included in claim.-A claim for lien may
include claims against any number of properties and any number
of persons claiming liens upon the same property may unite
therein; but where more than one lien is included in one claim
each hen shal be verified by affidavit as provided in section 17of this Act. 1907, ch. 21, sec. 18.

lientniS*^"^'*"'.-'' ^''V™^""* ""^ ^^' '^'^'^ ^i» "ot render theL^en void. Montjoy v. Heward School Dictrict, (1908) 10 W.L.R

19. (1) Claims not to be invaUdated for informality (1908) —A substantial compliance with sections 17 and 18 of this Act
shall only be required and no lien shall be invalidated by reason
of failure to comply with any of the requisites of the said Sv-
tions unless in the opinion of the court or judge who has power
to try an action under this Act the owner, contractor or sub-con-
tractor mortgagee or other person, as the case may be, is preju-
diced thereby and then only to the extent to which he is thereby
prejudiced. '

(2) Nothing in this section contained shall be construed as
dispensing with filing of the lien required by this Act. 1907
ch. 21, sec. 19.

'

On a reference, in an action for sale under a mortgajre aclaim was made by C. under a lien registered against tSllara e properties of which only one was in question in this actioSAs the claim of lien showed how it was made out, and the amountclaimed against each pix,perty it was held that the clafm wasufficient under this section. Crapper v. Oilhspie, 11 W.L R

A claim of lien did not appear to be executed properly under

now^1 f't^'r*"'^
'° incorporated company^ bSt the courallowed proof to be made, upon an appeal; that the document was
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8c ually seided with the corporate seal of the plaintiffs anddetermined that attestation was unnecessary and that th7execu

w.L.res'r"
'''"'"' '^"'"'^'- ^" - «--- (1911) 18

20. lien to be registered an incnmbrance.-The registrar upon
payment of the prescribed fee shall register the claim so that the
same may appear as an incumbrance against the land therein de-
scribed. 1907, ch. 21, sec. 20.

21 lien-holder to be deemed a purchaser.-Where a claim i.s

80 filed the person entitled to the lien shall be deemed a purchaser
pro tanto. 1907, ch. 21, sec. 21.

22. (1) Claims for lien, when to be filed.-A claim for lien
by a contractor or sub-contractor may in cases not otherwise pro-
vided for be filed before or during the performance of the con-
tract or withm thirty days after the completion thereof.

(2) A claim for lien for materials may be filed before or
during the furnishing or placing thereof or within thirty days
after the furnishing or placing of the last material so furnished
and placed.

(3) A claim for lien for services may be filed at any time
during the performance of the service or within thirty day.s
after the completion of the service.

(4) A claim for lien for wages may be filed at any time
during the performance of the work for which such wages are
claimed or within thirty days after the last day's work for
which the lien is claimed.

(5) In the case of a contract which is under the supervision
of an architect, engineer or other person upon whose certificate
payments are to be made the claim for a lien by a contractor
may be filed within the time mentioned in sub-section (1) of
this section or within seven days after the said architect engi-
neer or other person has given his final certificate or has upon
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ent times during the work anH jlf n ^J 1
hardware at differ-

apparatus, and, not bd„Tpa "d £ f^L' T.''? f"'
''^^^'"^

was on the furnace on January -irH 11 1' '*'* "^""'^ ^""^
plaintiff having been comZtJ .'

""'"' '^''""^ ^«°« »>y

earlier date. The lie" ra^td J" .""'"I"' ^"PP^^^ «* «n
tractor gave no formaT noSe of hi: U'^ ^u ''''' ^"»'-««°-

payment of the account haThr a-
^™/° *^^ ^^ner. hut

several occasions aTdSe^wnerhJ'''"'"'^ S''^^^'^
'^'"^ °°

•sub-contractor. It wl held Th,t tb ^'""T'^
^'^ P™*^*'* *»»"

with plaintiff and a^lra^^ce^o? 'ro't;X S «—«*r

f:r^;h:i^Si:;-?^:L-tF^{r "-=
all supplied with ?he same ob?ecVl!

'""'' ^'^^ '^«* ^^^^^ ^««
parties standing in the s^me

' kkn v' P">^ *° '''''^''' ^»>«

as material and labo7eorn^'!S''""f,'^
^^ «'«« so supplied

business, and were^ ZZ7Z1 ' '"^P" °^ *^« Plaintiff's

tract, th; last work Tn which hi "'/' "^
^'"'" «" ^"t'"-^ <^«n-

the lien was Cdiulle s^Jl''^ ^ ,^°"l°"
''«""«'-^ •^••^•

L.R. 315.
'^'^ "^^ ««''-«''«'-^'A (1909) 2 Sask.

by Act -Every hen a claim for which is not duly filed under the

pTalroVil
' ^1 ^'^«" ^•'-'utely cease to'exist att .!Piration of the time hereinbefore limited for the filing thereofunless in the meantime an action is commenced to real ze theaim or in which the claim may be realized under the ptwsionof this Act and a certificate thereof according to fonn 6 in hchedule hereto signed by the clerk of the court is dul fi ed „he land titles office of the land registration district wl^re n theP.-opertyin aspect of which the lien is claimed is situated ^t

•'O—"ECH. MEN.

( i

i
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The time of the filing of the lien determines the law to be

applied. Montjoy v. Heward School District, (1908) 10 W.L.R
282.

24. When a lien which hat been dnly filed ihall expire.—Any
person claiming any right, title or interest in and to any pro-

perty in respect of which any claim of lien is filed as hereinbefore

provided may at any time after thirty days have expired since

the filing of such lien require the registrar to notify the lien-

holder by notice in writing in form 5 in the schedule to this Act

forwarded by registered mail to the address for service of the

said lien-holder that unless an action to realize such claim or lien

in which such claim may be realized be instituted and a certifi-

cate that such action has been so instituted which certificate shall

be in form 6 of the schedule hereto and signed by the clerk of the

court in which such action is so instituted be deposited in the

said land titles oflSce within thirty days from the date of such

notice that such lien shall absolutely cease to exist ; and if such

action is not so instituted and the certificate aforesaid so filetl

within thirty days from the date of the mailing of such notice

such lien shall thereupon absolutely cease to exist and the regis-

trar shall vacate the registration thereof unless prior to the ex-

piration of the said thirty days there be filed in the said land

titles office an order of a judge extending the time for instituting

such action. 1907, ch. 21, sec. 24.

Tbanshission op Lien.

25. Death of lien-holder.—In the event of the death of the

lien-holder his right of lien shall pa.ss to his personal representa-

tives and the right of a lien-holder may be a.ssigned by any in-

strument in writing. 1907. ch. 21, see. 25.

Discharge and Vacating Lien.

28. (1) Dischai^e of lien.—A lien may be discharged by a

receipt signed by the claimant or his agent duly authorized in
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tiled with the reg«trar; such receipt shall be numbered and Ttered by the refrintrar like other instruments brtn^d^ott

Tli^^l ^""r*^ " '*^"* •"*" '"»'* "^ ^»«'*««8 lien thereon-Upon apphcation the court or judge may receive security orpayment into court in lieu of the amount of the claim and Lvthereupon vacate the filing of the lien.
"^

(3) Vacating thag on other ground..-The court or ,„„i,

:;'s,r.r'
"^ -" ^^^- - »- -«- -'

Effect of Taking Security on Lien.

of «nv !
'' **•" P*^""°* «^ *»!« «l«im or the takingof any proceedings for the recovery of the claim or the rectv^of any personal judgment therefor shall not merge .^ive Z

If' r?;'"'
'' '"*"^ ^^ "- ''-t^d by thL A rjie^'

^xt::t ^" ^^^"°^ ^^" ^^ ^^«" ^- -- e^-

6 W L R fi7« . ri^i i/ ^"- ^^^ Swanson v. MoUison" ''•L'.n. o/s Clarke v. Moore 8 W T, t? jak ^-n t.
"'"'***'^>

^^^
V. YAeodore TeZicr r7on5<r«c?.o« Co., (1910) 19 O.L.R.

LlEN-HOLDEE ENTITLED TO INFORMATION AND INSPECTION OF
Contract.

28. UMi-holder. to b. .ntitlri to iUomatlon fran oWMr u
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from the owner or hiB agent the terms of the contract or agree

ment with the contractor for and in respect of which the worl
services or materials is or are performed or furnished or place(

and if such owner or his said agent shall not at the time of suel

demand or within a reasonable time thereafter inform the persoi

making such demand of the terms of such contract or agreemen
or the amount due and unpaid upon such contract or agreemen
or shall intentionally, knowingly or falsely state the terms o

said contract or agreement or the amount due or unpaid thereoi

and if the person claiming the lien shall sustain loss by reason ol

such refusal or neglect or false statement the said owner shall b<

liable to him in an action therefor to the amount of such loss

1907, ch. 21. sec. 28. i

Power op Court to Order Inspection.

29. Order for inspection of contract by lien-holder.—The court

or a judge may on a summary application at any time before or

after any action is commenced for the enforcement of such lien

make an order for the owner or his agent to produce and allow

any lien-holder to inspect any such contract and may make such

an order as to the costs of such application and order as may be

just, 1907, ch. 21, sec. 29.

Enforcement op Liens, Procedure.

30. Mode of realizing liens.—Notwithstanding anything con-

tained in The Judicature Act and The District Courts Act all

actions to realize under a lien irrespective of the amount involved

or that the title to land is called in question shall be brought,

tried and determined in the district court in the same manner

and subject to the same right of appeal as ordinary actions in

the court. 1907, ch. 21, sec. 30.

See McKemie v. Murray, (1909) 11 W.L.R. 123; The Crafts-

men V. Hunter, 1 Sask. L.R. 88.
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1907, ei. 2°. «!. 31
" °" "" """^"^ '" '"'"i™-

rtich ar^ r«l,t Ltt- f.'>'^""" ""-iel. "i» therein or

lion, and account, «ri,i„, in ,h. '

T

""• '""
•diu.. the H,h.. .n;3,l«ef:,X™

til n'
'"" ""^

to
.^

pa«i» eon.™, and ..„ ej:^;-ll^^eS'

.J.^'tr:z,^Trj^:^^4-irrii'*°T
may diree, fl.e *,e ,„ take Ji^T.^L^Slel.r''/'

"''°''

Wing, however, a ^a-nah^le for .dv" t^^I '"TT
"^

at trial ^r!?r" '!";?""•" "'" '''^' »''* ^''^^ *^- claun.at tnal._Any lien-hoHer who has not proved his claim at Ttnal of an action to enforce a lien on application ^the^udge
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who tried the action on such tenna at to eoata and otherwiae
may be juet may be let in to prove his claim at any time bef(

the amount realized in the action for the satisfaction of lien* 1

been distributed and where such a claim is proved and alloii

the judge shall amend the judgment so as to include such cla

therein.

(5) Report where sale it held.—When a sale is heW 1

judge shall direct to whom the moneys in court shall be pj

and may add to the claim of the person conducting the sale 1

actual disbursements in connection therewith and where suffi

ent to satisfy the judgment and costs is not realized from t

.sale he shall certify the amount of the deficiency and the nair

of the persons with their amounts who are entitled to recover t

same and the persons by the judgments adjudged to pay t

same ; and such persons shall be entitled to enforce the same 1

execution or otherwise as a judgment of the court. 1907, ch. 5

sec. 32.

Where the trial judge finds defendant had promised to pi

plaintiff and there was sufficient consideration, it is not open
the court to reverse that finding. Union v. Porter, (1908)
W.L.R. 325.

33. Consolidations of actions.—When more actions than oi

are brought to realize liens in respect of the same property

judge may on the application of any party to any one of sn<

actions or on the application of any other person interested eoi

solidate all such actions into one action and may give the condui

of the consolidated action to any plaintiff he sees fit. 1907, cl

21. sec. 33.

34. Transferring carriage of proceedings.—Any lien-holde

entitled to the benefit of the action may apply for the carriag

of the proceedings and the judge may thereupon make an orde

giving such lien-holder the carriage of the proceedings and sue
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Uen-holder shall for all purpoaea thereafter be the plaintiff in the
action. 1907, ch. 21, gee. 34.

35. Costs of drawing, filing and Taoating registration of lien.
—Where a hen is discharged or vacated under section 26 of this
Act or where in an action judgment is given in favor or against
a claim for a lien in addition to the costs of an action the judgemay allow a reasonable amount for costs of drawing and filing
the hen or for vacating the registration of the lien. 1907 ch 21
sec. 35.

. > • »

38. Costs not otherwise provided for.-The costs of and inci-
dental to all applications and orders made under this Act and
not otherwise provided for shall be in the discretion of the judge
to whom the application or order is made. 1907, ch. 21, sec. 36.

Where, on appeal, the court allowed proof to be given as to
the proper execution of the claim of lien, which proof was es-

u° i * i^^ 'r'^^'^
°^ ^^^ plaintiffs, they were ordered to pay

the defendants' costs of appeal. Monarch Lumber Co. v. Oarri-
son, (1911) 18 W.L.R. 686.

87. Form of judgment in favor of lien.holders.-All judgmentsm favor of lien-holders shall adjudge that the person or persons
personally liable for the amount of the judgment shall pay any
deficiency which may remain after sale of the property adjudged
to be sold and whenever on a sale of any property to realize a lien
under this Act sufficient to satisfy the judgment and costs is not
realized therefrom the deficiency may be recovered by execution
against the property of such person or persons. 1907, ch 21 sec
37. '

38. Personal judgment when claim of lien fails.—Whenever in
an action brought under the provisions of this Act any claimant
shall fail for any reason to establish a valid lien he may never-
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thelen. recover therein a per«,„«| judgment ag.innt «nv paror parties to the action for hucI. aum or .u.uh «> may appear t« 1

due to h,m and which he might recover in an action on contra
against mwh party or partieN. 19(17. ch. 21. «ec. 38.

Forms.

89 Fonn..-The forms in the Mchedule hereto or forma Hin.il,
hereto or to the like effect may be adopted in all p««eedin(
under thia Act. 1907, ch. 21, see. .39.

LiENH FOR Improvement of Chattels.

40. liena for improvement of chattel., enforcing.-Every ,„,
ehanic or other person who has bestowed money or skill am
materials upon any chattel or thing in the alteration and i,„
provement of its properties or for the purpose of imparting a,
additional value to it so a« thereby to be entitled to a lien upoi,«uch chattel or thing for the amount or the value of the mone;
or skill and materials bestowed shall while such lien exists but
not afterwards in case the amount to which he is entitled re-mains unpaid for three months aher the same ought to have been
paid have the right in addition to all other remedies provided bvlaw to sell the chattel or thing i„ respect of which the lien existson giving one month's notice by advertisement in a newspaper
published in the locality in which the work was done or in case
there is no newspaper published in such locality or within ten

2"! .

"T ^'^""" '^' ^"''^ "'" ^°"« **•- "^y P««ti°» upnot less than five notices in the most public places within the
tocahty for one month stating the name of the person indebted
the amount of the debt, a description of the chattel or thing to
be sold, the time and place of sale and the name of the auctioneerand leaving a like notice in writing at the residence or last known
place of residence, if any, of the owner, as the case may be, or bv
mailing the same to him by registered letter if his address beknown.



THE «AHK.\TCHEWA\- MECHANICS' I.IEN ACT. 473

(2) Such mechanic or other penw,, nhall apply the proceed,
of the m.le ,n payment of the amount due to him and the coat, of
dve^twrng and ««le and .hall up.m application pay over anv
urplua to the penwn entitled thereto. 1907. eh. 21. sec. 40 '

Where a party in induced to ^ive up the chattel bv fraudiil-nt

SOIIEDl'LK.
^^^The following i. ,h.. sche<lule of for.ns referred to in this

Form 1.

(Sfcfioti 17.)

Claim ok Lien for Registration.

««/w.?"
^ '"""'."/ claimant) of (hcrr staU nsHcce of claim-ant) (tfso, as aaa.gnee of. stating ,u,m, and rrsUhncr of assinnor)under The Mechanics' Lien Act claims a lien upon the3ro

i^7l tV'" "T- "'"' '^""'^"'•^ «^ «"•""• «/ "- Ind <pon

flu In*'-' " ''"'"'"'^ •" ^^' undermentioned land in respecof the following work (.service or materials) that is to Zy (heregive a »n^rt description of the nature of the work done Ir mate,nah furmshed an.1 for ,rhicl, the lien is claimed) whicJ work

for (Acre state the name and residence of the person upon whoseeredd the U'ork,s done or materials furnished) .u or mZlie day of

of
$^^ *'"''""* *''"""*''' '**' ^'"' ^'"' *" '^•''""*' ''"''^ '^ ^^'^ »»'"

The following is the description of the land to be charged
(here set out a concise description of the land to be charged suf-
fictent for the purpose of registration).

Dated at this day of 19

(Signature of Claimant.)
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PORll 2.

(Section 17.)

Cmim or LiKN roR Waoeb kor Registration.

aKtt'uf' i*^"*
"^ <^i<timant) «f (htre state reridtme of claim

or) under The Mechanic- Lien Act claim, a lien upon the eatJt

u^ck'tUr ^l^'^r^r^ "'"ideHce of the ou>nerof landZpowMick the hen tsdmmed) in the undermentioned land in reapec

«i« . , /L
''^" *'"'' Pe'*'"'''ned thereon while in the employment of (hire ntote Ih name and rcMenee of the per o,uponu'ho^e credit the work wa, done) on or before the

oi^y of

The amount claimed aa due is the sum of $
The following i. the description of the land to be charged(herr^rt oh a concm description of the land to be charged ,uf.ficunt for the purpose of registration).

Dated at this day of 19

(Signaturi of Claimant.)

Form 3.

(Section 18.)

Cl.\im for Lien for Wages by Several Claimants.

The following persona under The Mechanics' Lien Act claima hen upon the estate of (here state the name and residence ofthe owner of land upon which the lien is claimed) in the under-
mentioned land in respect of wages for labor performed thereon
while in the employment of (here state name and residence or
names and residences of employers of the several persons claim-
tug the Iten).

A. B.oi (residence) $ for days' wages.

lO"^ days' wages.
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The foUowing in the dewription of the land to be chamd
{hire $tt out a concite detcripUon of the land to be charged *«/-
fictent for the purpose of rnjiniration).

Dated at this day of 19

19

Signature of tievrral Claimanti.

Form 4.

(Section 17.)

Affidavit Veripyino Claim for Reoistration.

I, A. B., named in the above (or annexed) claim, do malte
oath that the said claim iH true.

(Or, We, A. B. and C. D., named in the above (or annexed

^

claim, do make oath and each for himself says that the said claim
80 far as it relates to him is true.)

(Where affidafit made by agent or auminti a clause must
be added to the foUowing effect : I have full knowledge of the
facta set forth in the above (or annexed) claim.)

Sworn before me at 1

in the Province of Saskatchewan
[

this day of 19 .
/

(Or the said A. B. and C. D.
were severally sworn before me
**

, in the Province of
\

Saskatchewan, this

day of 19 .)

(Or the said A. B. was sworn]
before me at

, in the|
Province of Saskatchewan, this!

day of 19 .),
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Form 5.

" (Section 24.)

To.

Hnder the provisions of section -U nf tu^ \r i • , t .

AC,
. .e«.. ,,o«^ ,„„ ,H., .Jlt°„V,t,ST;,„'l"

Dated at this dav of 19

Hcgistiar.

Form 6.

(Sections 23 a«rf 24.)

Between
''*"'^ ^'""'^ °^ ^^'^ '^"*""''' ^''*"'^* "^

and
Plaintiff,

I certify that the above named plaintiff h«« «.
^^f^^»la^.

action in the above court to enTorce Znft Z ^^'"^"^'^'^ «"

(*.rn6.-., ,7) a claim of rnechS'Str J
""^ '""'

Dated this day of ,19

Clerk of the Court.



INDEX.

Abandonment of contract, eflfect of, on lien, 62, 102
Status of new contractor, 75
Percentage computed in case of, 77
Of work by contractor, 310

Acceptance of order, equivalent to payment 371
Accessorial materials not included in lien on 'personalty, 137
Accidental destruction of chattel, 158
Accounts, how taken on summary judgment, 207

Parties entitled to notice of taking, 411
Action, to enforce lien .m realty, adding lienholder as a party '>07

Amendment of bill in. effect of, 391
Appeal in, when it lies. 413
Begun by one lienholder .sufficient. 175
Carriage of proceedings in. 410
Certificate of lis pendens to be registered. 391

Must be filed in time, 205
Commencement of, to enforce charge on percentage, 360
Consolidation of, court may order 409
Costs of, 415-417
Court in which to be brought, 401
Defence in, time for delivering, 401
Deficiency, judgment to lie awarded for 249
Fees of court in, 414
For partial performance. 67
Forms of proceedings in. 66, 249, 420, 426

See Forms.
How to be brought, 151, 401
Is for penalty or forfeiture, 194
Judgment in, when appealable. 414
Judgment in, when final. 413
Jurisdiction of Divisional Court in, 414
Jurisdiction of County Court Judge in. 413
Ke<^ps alive other liens, 406
Lieu-holders on same property need not be made parties, 401
Other hen-holders may attend trial of, 409-411
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Action

—

Continued.

Other lien-holders may be let in to prove claim, 409
L,ts pendens, when to be registered, 390
Materials, sale of, may be ordered in, 411
Mortgagee, prior, against, 402
Parties to action against prior mortgagee. 402
Premature commencement of, 12, 220
Time for bringing action against prior mortgagee, 403
I ayments out of court, how to be made in, 417

pl^'e^ur^'Tn'^Sr'
*''' '" "^'' '' ''''''' ^ "'"P^^*^' '''

Registered lien, time for, 391
Sale may be ordered in, 411
Statement of claim in. 401
Service of statement of claim in. 401
To enforce lien is a proceeding in rem. 23
Trial of, 411

Appointment of day for trial of, 411
Notice of trial of. 411
Premature commencement of, 12, 220
Procedure at trial of, 411
Requirements of certificate of, 205
"Writ of summons dispensed within, 401

Actions, consolidation of. 409
Acts, Mechanics' Lien, limitation of, 193

J„t S°„'S"" " "">' """'""«• ''-' »' '» ""
Affidavit, agents or assignees verifying claim bv. 378

Persons authorized to take. 377
Must distinguish different classes of claims, 86
Proving claim for registration, 372
Defects in, 203
Sufficiency of, 203
Verifying statement of claim. 377

See Forms.
Agent, act of, deemed that of principal, 35, 36, 53, 192
Agent, affidavit of verification by. 378

Binding principal, 35
Discharge of lien by, 396
Por wife, hiwband acting as, 50. 51
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Agents, del credere, supplying materials, lien for, 7f) 164
Agreement, to waive lien on realty, effect of, 61, 336

To waive lien invalid as against persons not parties. .336
To waive lien must be signed, 335
Effect of on lien of third party, 336

Alberta Mechanics' Lien Act, 160
Alteration of building, lien for, 337

What constitutes, 345
Ambiguity of former sections, commented on, 5, 6 7 8
Amendment of claim material, necessitates re-registration, 240
Amendment cannot be made after time for filing expires. 385
Amendment refused where land misdescribed, 192
Amendment of lien, right to, 386
Amendment of pleadings, 405
Amendments of statutes, effect of, 38, 39, 40
Amount of lien, 347
Arbitration, eflFect of agreement for, 103
Appeals in action to enforce lien, 413
Appeals, limitation of, 246
Appropriation of payments, 191
Area of land subject to lien, 15
Architect, provisions respecting, under Quebec law, 427. 434
Architect, certificate of, when condition precedent 63 67 70

341,358
Action against, for damages cannot be ioined with lien

claim, 72
Architect, certificate of. when unnecessary. 126

Undue influence of, 64
Assignment of lien of. 204

When entitled to lien, .59

Provision where architect refuses final certificate. 2H4
Artisan, lien of. on chattels. See Lien on Personalty.
Assignee of lien-holder, affidavit of, for registration 373

Rights of, 204, 373
When bound by agreement to waive lien. 336

Assignment of debt, by contractor, when invalid. 366
General, for benefit of creditoi-s, effect of, 368
Of lien of architect, 204
Of lien must be in writing, 394
Of lien of lien-holder, 366, .395

11
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Assignment of Debt-Continued.
Effect of, on lien on chattel, 150
Priority of lien over, 366
Sufficiency of, ;]95

^"frSt? m''"''
''^''' "'• »" "^» •>" 'Chattel, 150

May be implied from circumstances, 135
Bailee, ^ehve^^^of^ chattel to, for safe cust.ly, „oe.s not a.ec

Bankruptcy does not affect lien on chattel. 156
Bankruptcy of owner of realty, 67
Bias poesible, does not disqualify engineer, 70
«riG^e hen can be claimed for work on 337
British Columbia Mechanics' Lien Act 187
Builder had no lien at common law 1

'

Must notify the proprietor of 'the immovable, of contractunder Quebec law, 437
contract

Building, church is a, subject to lien, 345
Effect of, destruction of. 64, 345

Building, lien for erection of, 20. 66, 67
Failure to complete, 70
Lien on. apart from land. 20
For public or charitable use not liable to lien 43
Municipal, not generally liable to lien, 44
Municipal, in ilanitoba liable to lien. 39 4->
When personal property, 21

'

Care of chattel, lien claimani must take ordinary. 156
Certificate insufficiently complying with Act, 237

Cannot be set aside, when, 69
ArcWtect's or engineer's, non-production of, when excused.

Conclusive character of, 71
Of Us pendens, when to be registered 390
Architects or^engineer'.s, when condition precedent. 63, 67,

Registration of contractor's lien after last 384
Of architect no estoppel, 113

Charge on percentage, duration of, 359
,
Extent of, 360
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(harKe on Perce,.taKe-r-«„,/„„,rf
SubK^ontractor when entitled to, .{60T^ ne for hnnKin,, snit to enfore; :m
Wage-earners' priority on, 368

n««..ficat.on of lien clain.ants. 24

''^X.:^;r!;^--^"-^-^e..iteet..one.u.iveevi.

riu, , .
"^ '-''^" 01 rersonaltv

Church, Ls a buikling subject to lien 44C ml law the foundation of lien sVlem {Prevailing in Holland, 4
'

Z^2 XS"'"" "^ *^'"^ ^- «'^"-- ^^- ^^^- ^^^4. .., 387
Defective, held sufficient 88
D^ription of property in. 37fi
i^-ffeet of misnomer of owner in ot)
Aame of reputed owner in, 29
verification of, .^T?

When against several ad.jacent buildwigs 8fi

wt *™e »>PPins to run. .359
When to be registered, 383

Completion," meaning of, 7, 8, 66,' "03
omposition deed, execution of. releases ien liQComputation of percentage. 361

'
*^

Condition precedent to enforcement nf i;

cate. 341
"^"''cement of l,en. architect s certifi-

Consent of les.sor must be written in some cases 93Consent of owner es.sential to lien, 99
Consent," what is, 98

Mere knowledge of owner not, 99, 100

:Massacliusetts Act, 34 36
"

Xew York Act, 34, 35', 36
31- MECH. HEN.

11
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a

Construction of Lien Acta—Continued.
Effect should not be given to technical objection, 33

. Judiciary will not extend rules of, to cases not provided for
34, 37

Not retrospective, 38
Provisions creating the right to a lien strictly construed, 27
Provisions dealing with enforcement of lien liberally con-

strued, 33

Contract, acceptance of imperfect performance of, 358.
Abandonment of, equivalent to completion in computing

time for registration. 62, 102
Determined by wrongful seizure of works, 69
Etlect of entire, 65

Husband's, when binding oh wife's estate, 18, 19, 52
If rescinded, no lien for subsequent work, 62
Immoral, 72

Imperfect performance of, recovery notwithstanding, 67
Impossible of performance, effect of, 71
Including buildings owned by different persons, 192
Lien is dependent on, 10

Lien-holder may demand tenns of, 400
Minor not able to make, subjecting his prop^^rtv to lien 45

340, 347
.

, •

Order for the inspection of, by lien-holder. 400
Owner's improper termination of, 62
False statement of terms of, liability for, 400
Performance of, when not essential to recover^', 67
Prevented by destruction of subject-matter, 64. 65
Quantum meruit, 65
Statement as to, when to be filed by contractor, 400
Time may be essence of, 69
Substantial performance of, 66
To waive lien, void, 335
By trustee binds trust estate. 11, 97
Waiver of terms of, 63

Waiver of time for performance, 67

Written, controls specificatioas. 71

Contractor, lien of the. 60. 334

Abandonment of work by. 62

,
Assignee of, how far bound by agreement to waive lien. 33n
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Contractor, definition of, :j:j;j

Cannot defeat lien of sub-contractor, 222
Dismissal of, 62, «5, 70, 71
Had no hen at common law, 1
Bight to lien, 60, 62

No 'lllf fn^T'"*""^ ^l '""'""P' ^'^'» ^^^«'"ti«n. 371iVo lien for damages, 62, 133
Responsibility, where foundation walls collapse, 68Bestnction of hen, to amount to, 347
Effect of payments to, 362
Pay roll receipted when to be posted, 199
Particulars of contract when to be filed by, 400

rov:^;63
""*""' '^' "'^" ^""^"'«° P--'^-* to

Personal representative of, how far bound, by agreement towaive lien, 336
agreement to

Cannot bind sub-contractor if not a party to agreement 216Cooking, no lien for, 194
"Kreemenr, jib

Corporation, right of foreign unlicem,ed. to lien, 216May claim hen. .333

Property of municipal, when exempt, 42. 334
<^08ts, apportionment of, 415

Limit of, in lien action, 415-417
Meaning of, 247
Of action to enforce lien, 415-417
Of registering discharge of lien, 417
Of registering lien, recoverable in action 417
Owner, when liable to pay, 208
Payable out of percentage retained, 359

Counsel fees, when not taxable, 248
County Court, judges of, may make rules, 211

Judges of, may try lien actions, 408
General powers of, 408
Jurisdiction of, 411

Cumulative remedy, lien law a, 37

^^EVd^^c/nf7 '•'"' ^?' ^""^'"^ «*'*'"" *« ^"fo^'e lien,
ii-vidence of, from entries, 89
Period of, to be stated in registered claim, 392
Jitfect of not stating period of, 394

Creditors, order of priority of. under Quebec law, 451

391
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Criticisms of legislation respecting liens, 5
Crown, goods of, not subject to lien, 157
Curtesy, right to, 122
Custom of trade in Canada in relation to general lien, 134
Damages, action for, cannot be joined with claim to enforce lien

62, 339
'

Consequential, will not give lien. 132
No lien for unliquidated, 62, 131-133, 343
Liquidated, can \w retained by owner against Nub-contrac

tors, 132

Lien postponed to owner's claim for. 364
Day, fractions of. not counted in computing time. 130, 182
Death of lien-holder, effect of, 10
Defects in former Ifechanics' Lien Acts, 5-8
Defect, ground for vacating registration, 182
Defective statement of claim or affidavit, effect of, 202, 204
Defence, time for delivering, 401
Defendants, who should be made, 402
Definition of common law lien, 1

Definitions.—See Words and Phrases.
Demolition of building may not give lien, 341
Description, what constitutes sufficient, 203. 376

Defects in, under Quebec law, 429
Destruction of property, effect of, on contract or lien, 64, 345
Difficulties attending legislation respecting liens, 4
Discharge of lien, application for. 396

By agent, 397
Costs of registering, how borne. 415
How effected, 396

Motion for, 397

Registration of receipt. 396
Security may be required on. 396

Dismissal, action by contractor for wrongful, 62
Dismissal of contractor, .sub-contractor finishing work. 71
Dismissal of contractor, and removal of plant, 65
Dower, when bound by lien, 45, 122, 349
Drain, lien for work on. 337
Drain pipe, lien for laying, 13
Dynamite coasidered "materials." 83
Enforcement.—See Action.
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Enforcement of lien in per«onalty, 159

Ea!S« .? 'f<"hanie8' lien Ian- covering realty o
*^qu table estate, how affected by lien 93 94 oT

"

Equitie. cannot be invoked in con truing Sn Act 37Escrow, purchaser under deed held i„, l^l^^,,,,^
,,

Estoppel Acts which create. 107, 108. 109, Ho 150
Applwation of principle of, 107, 108 109

'

"

Certificate of architect no, 64
In relation to lien on chattel l.")'
Of owner, 94, 109, 110, 113

Evidence, of agency, 35, 36, 53, 192
By rntries, 89

Nou-completion of contract, 66
Of incorporation of materials in building 91Execution effect of, levy under, on lien on hatte

'

150Lien-holder may enforce claim by, 347
*""' ^^^

Execution hen-holder's right to, against prima^^ debtor 418Material exempted from. 371
'

Es::^irdt2r''''''' '^•'^"^^ ^«'-^- •« Q-^ec. 428

Extras, when lien may not be had for, 62 133*]arm, extent of, covered by lien, 15
Fees of court in action to enforce liens. 414

liiffect of instantaneous seisin of, 115
fences, lien can be claimed for work on 337

Trade, 137
Foreign corporation may claim lien, 216
*orms. judicial references to. 31. 426

Affidavit of owner verifying' account, 421
Affidavit verifying claim for registration, 421

An?h:S:e^^^?S,to *" ^""'"^"^^"^ ^^ -«-' *21

Judgment in lien action, 423
Lien-holder's statement of account, 421

\
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Form»~ConUnued.
Notice of sale of chattelg, 419
Notice of trial of lien action, 422
Objections to, should not prevail, when no prejudice, 171
Precise verbiage not essential in, 379
Schedule of, to Act, 420-426
Statement of claim for work done or materials supplied, 45
Statement of claim for wages, 420

Foundation, lien for work done on a, 341
Fraud will estop the owner of the fee from setting up his titl

Fraud, delivery of chattel, when procured by, does not forfe
lien. 155

Fraudulent claim of excessive lien «^i*ect of, 13
Fraudulent retaking of chattel b^ owner, effect of, 155
Furnaces, lien for, 54
Future acquired property, lien on, 93, 95
Future advances, effect of mortgage to secure, 354
Oarnishment. priority of lien over 366
Grading a 'ot, lien for, 13, 343
Guardian of minor cannot create lien unless authorized, 347
Gunpowder considered as "materials," 85
Hauling materials, lien includes claim for, 90, 344
High Court, enforcing lien in, 401
Husband and wife, wife's interest when bound by contract witl

husband, 18, 19, 52, 87
Lien may be asserted by husband against wife, 18. 19. 45

52, 87

Husband presumed to be agent of, 52, 111, 112
Immoral contracts, 72
Improvements, inside of building, lien for, 13
Improvements, fixtures considered as, 56
Improvements, included in lien on realty, 14
Increased value, lien has priority over mortgage to extent of

353, 354

Incorporation of materials in building, when necessary for lien
80-86

Incorporation of materials when not necessary for lien, 80-86
Infant entitled to lien, 16, 45

Cannot subject his property to lien, 45, 340, 347
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Information, lien-holdem may Jemand from owner 400Incumbrancer^ how made partiea to action, 411
Aotice of trial to be served on, 411

TnJt?«/'""
'•«'t'-ainingr the removal of material,, 371

In«tantane(.U8 seism, owner having, effect of on lien 115Insurable interest, .m "' "^

Interest, ^a,..„c,dent of the principal sum, payable under the

Interest of owner, 93
Interpretation Acts, effect of, 38
Interpretation of words.-See Words and Phrases

'uts.s;:f"[;r ""^ -"^'-^- "p- »-- 410

Judgment under Woodmen's Lien Act prevents judgment undermechanics' lien proceedings, 113 144
K"«"»'""l"

Judgment, persona], may be recovered, 418
Jurisdiction, service of statement of claim out of 314
Jurisdiction, service of wTit out of 314
Jurisdiction.^ cmn-t has no, to enforce lien out of territorial, 24,

Jurisdiction 'of County and Division Courts, 413Of Master, 413
Of Court of Appeal, 414
In British Columbia, 207

King, goods of the, not subject to lien. 1.57

^''"^Z °JJ^L'ZTJ"
"""

"
'"'"^ -""• " '°'""'-'

Laborer, definition of, 188
Lien of, 189, 190

^"S!l9\°
'''"""^ '""^ ^""^ cultivation not entitled to

Land "et^apart for educational purposes may not be subject to

Land, extent of, bound by lien, 14-22, 377
Precision required under Quebec law in describing, 428Lien 18 an interest in, 11

Landlord, interest of, when not bound by lien .352

T
^'®° "P^"* ^^^ interest of, must be registered, 352

Leasehold, hen on, 93-97, 352
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U'gal ««Tvice^ no lien for, '>9

[.ewor, intereiit of. how boun.l on contract with lewee 93 99LeiMw may subject pri»[M.rty to lien, 11, 22 '
'

Lien.holdem, any number may join in action, 4»5
Action by, to be for benefit of others, 4()ti
Burden ia on. to alifw debt, 340
Kffect of agreement to waive lien, 33»j
Aaaignmcnt by. 3J)r»

Right of. aa agaiiiNt attaching creditor. .Jtitj, 395
Atteiuhinee of. nt trial. 412
ClaawiHeation of. 4(».'»

Death of. righta of penonal repreaentativeH. .J94
Notice of trial to be aeived on. 401
Owner may be required to give information to. 401
rriority of, 114
Right to inapect owner's contract, 402
Right* of registered, 406
To be deemed purchaaera. 382
May be let in to prove claim at trial. 412
Form of judgment in favor of, 423
Claim of. a preferential claim. 218
May aaaert lien upon the inereaaed value even though con

tract 18 never carried out, 93, 9.'» '>•»'> 226
Lien on personalty, as diatinguiaheil from i«w„ or pledge. 13'

Att«^he« when chattel comes in posaeaaion of mechanic. 13.-;

Characteristics of. 138-141
Claimant must take care of chattel, 156. 157
Continues where claimant is prevented bv owner from fin

ishing work, 154
Destruction of chattel, 158
Discharge of. where prevented bv fraud 1.55
Enforcement of. 159
Essentials of, 1.38

Effect of estoppel on, 152
Existence under civil law, 137
Extent of, 137
For trade fixtures, 137
General, 134
Accessorial materials not included in. 137
How affected by attachment, execution or assignment. 150
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Lien on l'i'nion«lt.v—< •««/)« lor/.

How Umt, 14«

Oritrinally gavf no piirht to wil chHitel, l:<7
Application of proceedw of sale, 419
Owner of chattol must nuthnriae work. 1:W
Righta of owner of chattel, li.i

BightH of third person under, I.'h

Not lost by diNHolution of partnership. 15.'»

Not lost by Statute of Fiiniitations, 155
Not destroyed by iinli.|uidated claim, l:J7. I.-.4
May be lost by e8toi)pel. 152
Particular, V.i4

Potwewion essi-ntial to, 1:{H

Notice of Hale to be given, 419
Lien on personalty, effect of taking .security on 147

Effect of tender, 151

Authority of owner, for work, implied. 1M9
Only work of Hkill will give. 145
Right of sale given under, 419
Waiver of, 146
Instances which are not waiver of, 147, 148. 149
Not attachable or assignable, 150

Lien on movable property in Quebec, 447
Lien on realty a charge upon the whole realty. Vi. 14

Action to enforce registered, time for, :}89
Agreeiii nt to waive, effect of, 336
Agreement to waive, must be signed, 337
Amount for which it may be claimed, .347
Arises from contract or direct dealing, 10
Is an interest in land, 11
Architect, when entitled to, .59

Effect of destruction of building, 64. 345
Claims of lien for registration, 383
Commencement of, 340
Characteristics of, 350
Defects in claim for registration. 182, 202, i04
For materials before mortgage money is advancetl. 114. 118,

Classes of, 24

For work done on different lot«, without apportJinment
nnenforceablc, 18, lf>. 20. 192, 193
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Lien on Realty—Contintted.
Extent of contractors, 60
Commencement of, 10
Contents of claim of, for registration, 372
Cost of registering recoverable, 415
Cost of discharge, how borne, 415
Effect of giving credit on, 391, 392
Date at which it commences, 10
Effect of death of person entitled to, 10
Distinguished from vendor's lien, 17
Discharge, how effected, 396
Docs not create an estate in the realty 10
Duration of, 391
Equitabl.; estate, how affected, 350, 351
Equity how invoked in construing right to, 34, 37
Estate or interest charged by, 10
Extent of laud subject to, 14-22
How it arises, 10

Sf priority over mortgage to extent of =.ncreased value, 12
Jijffect of imperfect performance of contract on. 64 67For grading, 13

, «^, oi

For fixtures, 54

Improvements outside of the building may be subject to, 1May be cbumed on materials not incorporated in the build
ing, 80-86

Increased selling value, lien on, 123
Instantaneous seisin, effect of, 115
Insurable, 356
Of wife for contract of husband, 18, 19, 52, 87
Insurance money, when bound by, 356
Is a statutory right, 1

Laborer when entitled to, 189, 190
Leasehold liable to, 11, 22
Limited to amount due by owner, 347
Limit of amount of, 347
Lessor's interest when bound by, 93, 99
No lien for unliquidated damages, 131
Minor may acquire, 16, 45
Public buildings exempt from. 42
Only owner's interest in land bound by, 351
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lvalue, 123

4, 67

ect to, 13

he build-

Lien on Realty

—

Continued.
Aasignees of owner, how far bound, 204, 336, 373
No lien for clearing land, 191
Nature and ecope of, 10
No lien upon one property for work on another, 18
Of contractor, 60
Of sub-contractor, 74
Trust estate may be subject to, 96
Person entitled to, 24
Pre-emption, right of, may be bound by, 95, 188
Payments made to defeat the lien void, 359
Property affected by, not to be removed, 371
Priority over assignments, attachments, etc., 366
Railway lands not subject to, 45
Whether discharged by destruction of building, 64, 345
Registration of, annulling, 396

• Registry Act, how it affects, 373
Relates back to commencement of work, 13
Separate buildings on same lot, 193, 216
Sub-contractors entitled to, 74
Mode of realizing, 401
Takes effect from what time, 13
Takes priority over incumbrances not recorded when work

was begun, 13, 114

Unregistered, time for enforcing, 389
For wages, devices to defeat, void, 368
Work done partly on land of owner and partly on land of

stranger, 18, 20
Work, performance of, requisite to right of, 63

Lis pendens, certificate of, when to be registered, 171
Signed and verified for registration, 389

Liquidator, status of, 120, 122, 347
Local judge, jurisdiction of, 241

Requisitions for cheques may be made by, 248
Louisiana code based on civil law, 3
Manitoba Mechanics' Lien Act, 215
Married woman, interest of, when bound by contract of husband

18, 19, 50, 87, 349
Lien on property of, 18, 19, 50, 87, 348
Husband presumed to be agent of, 50
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l^yland enacted first statute respecting liens, 4
Material" defined, 333

Materials, commencement of lien for 78 91

^°**nn!i
^^^"^'^^hed for ;ork.done, must be stat,under Quebec law, 434 i

Definition of, 78-85, 371

FnS!5 1° *^* '"*°*' ^^^° """y ^ '''«''"««i for, 83, 84,burnished for wrong property, 22
>

'

°»,

Lien for, includes hauling, 90
When exempt from execution, 371
No lien for, where cannot be distinguished from other clai.

Incorporation of in building, how far necessary, 80-86
.Not incorporated m building, lien may be ciSmed for, 8

Must be contemplated for particular propertj-, 80-86No hen if debt ceases to be for, 86 *^ *^ ^' ^^
Parties must intend to use, 90
Removal of, forbidden, 371
Rented articles are not, 89
Sidewalks, lien for, 79
No l^en unless goods supplied for particular building, 8(

Sale of. may be ordered in action, 411
Supplying in manufactured form, no lien for labor. 62 78

""Q:r,Tar433*
^"™^^^- «^- -^ ^ -^-- -5e

Mate^ra^:itT78%3r"^^ "^' ""^^ ^^^^ '-' ^^S

Mechanic^rigt of, to lien.-See Liens on Personalty, Liens or

Mines subject to mechanics' liens, 14, 22 346
Special provisions relating to liens on, in Nova Sootia 33CMineral claim option, may be subject to lien, 95

Minors entitled to lien, 16, 45
Cannot subject their property to lien, 45, 347

Misrepresentation wiU operate as estoppel of owner 107
Mistake in claim, effect of, 70, 117, 382
Mistake, effect of erecting building on wrong lot 22
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Mortgage for money to be advanced for building purposes, prior-
ity of, 120

1- I
.

J'

Mortgage, chattel, priority of, 117
Subsequent to lien, but given to pay off prior incumbrance,

114

Prior lien ranks in priority to, for increased value of land
114, 118

'

Bona fides of, not dealt witli in proceedings to enforce lien
374

May be made before commencement of work and not be a
prior, 350

Subsequent, takes priority over unregistered lien, 351
Mortgagee, prior, priorities of lien-holders against, ' 14, 117, 353

May be estopped by conduct, l07
Parties to action to enforce lien against, 402
Time for bringing action against, 389
Right of lien-holders as against subsequent, 114, 354
A necessary party to proceedings for lien against increased

value, 355
Mortgagor is "owner" until foreclosure, 96
Municipal corporation, property of, whether liable to lien 42

334 ,

Municipal buildings in Manitoba subject to liens, 4^
New Brunswick Mechanics' Lien Act, 262
Newfoundland legislation, 23
New York Lien Act, how construed, 34
Note, taking promissory, when waiver of lien, 105

Made by contractor, owner who takes up, entitled to be
credited, 106, 398

Notice of lien, effect of, no prior registration, 119
Imperfect, when sufficient, 376
By person claiming a lien, effect of on payments, 363
On sale of chattel. 419
By workman, omis-sion to give, immaterial under Quebec

law, 432

Sub-contractor to give, 365
Sufficiency of notice of lien, 375
Which workman must give in Quebec, 437

Ontario Lien Act, histv)rieal development of, 2
Onus of proving increased value, on claimant. 116
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Origin of lien on chattela, 1
Overpayment to contractor, 165
Owner of chattel, rights of, 156

May inspect property, 156
Authority of, for work, implied from circumstances 119Owner of realty, definition of, 5, 6, 32 92 97

^^"""''^'' "^
Accepting work, 40, 67

•
-

•
•

Right of, to information, 12
How far bound by lien, 361
Consent of, when necessary, 98

Instantaneous seisin of, 115
Interest of, 92
Extent of liability of, 16
Married woman, 18, 52, 87

"""i^r^S. 33
""' """ ""' "^ "" «"" -«

EflFect of payments by, to contractor, 362
To sub-contractor, 362

Percentage of price to be retained by, 359

pSS ^"^P"^'"*"^'' ''"^ **'• compulsory, 364

^tured,tn9r^"^""
^''^" """*™«* ^"i'-^-"^-

Partnership, effect of, 61
Privity of, contract, necessary 351
^cupatton of premises by, is not acceptance of work 68When set-off may not be set up by, 199
Trustee as, 11, 96, 97
Work must be done at his request, 351
Vendee m possession under contract to purchase an 96 miOwners o^^real estate formerly apprehensive of'XT'ofLien

Particulars, suflBciency of, 203, 377
Parties in lieq suits, adding. 402

Assignees, 394
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Parties in Lien Suita—Continiied.
Defendants, 402
Plaintiffs. 402
Husband and wife, 52, 87
Rights of, concluded by decree, 24
Liable must be before court to diU-rmine amount due. 357

Partner, powers of, 61, 96, 334, 378
Partnership, lien on chattel not lost by dissolution of, 10, 155
Payment to contractor, validity of. 362

Made to defeat lien, void. 368
Premature, not protected, 363
By owner, validity of, 360
Definition of, 362
Acceptance of order, equivalent to, 371
Into court by owner, effect of, 408
Out of court, how to be made in action, 417
To sub-contractor, validity of, 3(.

Pay-roll receipted to be posted on work.
"Pay-roll or sheet," meaning of. 199

Receipted for woodman's wages, 199
Pennsylvania one of the first States to introduce lien law 4

A^ct, scope of, 14
'

Percentage to be retained, sub-contractor's rights in, 225. 302
To be retained, wage-earners' rights in, 368. 369
To be retained on amount actually eanied. 360
Must be retained for period of thirty days. 359
Person paying more than specified percentage does so at his

peril. 359
How computed, 361

Performance of contract, excuses for abandonment. 70
Effect of taking possession. 68. 194
Mechanic prevented from, without his fault, 67
Substantial, 66

Trivial imperfection of no effect, 66
Personal representative, when bound by agreement to waive lien

336

Of deceased lien-holder entitled to lien, 394
Personalty.—See Lien on Personalty.
Pleading. ob.iection as to non-compliance must be alleged in. 199
Possession of real estate, effect of owner taking, 68, 194
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Possesion of chattel essential to lien, 139
iixclusive, not essential, 141
Must be lawful, 140
Must be uninterrupted, 139
Actual and constructive 139
Involuntary surrender of, does not affect lien 140Regaining of, will not revive lien. 154What u sufficient, 141

iz:::L::t%T "- ^^"^-^'^ ^'^^ « ^'- ««

Pre-emption, right to, may be bound by lien 95 188Pnce to be paid by owner, charge on, 359 ' '

Retention of percentage authorized, 359Pnonties as between mechanics' liens. 114 354 36fi •?««Order of, under Quebec law, 434
'

How affected by notice, 363
Privilege, duration of, in Quebec. 435

Order of claims of, under Quebec law 450

t'fiZ^f'
''^

I
""'^^ -«^- Q-b^c law, 430

X: 437''^- "^ ""*^"«'« -^- Q-bec law, lapses

Persons entitled to, order of priority of. under Quebec law.

Procedure to enforce Ken on personalty. 159Procedure to enforee lien on realty, 405

pI^!!^-°^
'" *""' "^° •« '° the nature of, 23Proceedings, carriage of, 410

ProfitH, no lien for loss of. 131. 133
Promissory note, taking, when waiver of lien. 106 398Effect of, on claim in Quebec. 436

tSitXrotSs/""" ^'" '"'''^ "P -*'««d to be

Property subject to lien, area of 42
Buildings, 42
Fixtures. 54
Klines. 203, 330
Public, 42

,
Railway, 45

Public property exempt. 42
Pumping water, claim for, allowed, 344
Purchaser, where part of money unpaid, deemed mortgagor. 866
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<?«a«<«mmm«<, when lien allowed for, 62, 65, 124 193 203 Ul

Vfueaec Act of 1774, provisions of, 3
Quebec law, 427
Railway company, lien on lands of, 45

Rights of builder of, under Quebec law, 428
Dominion, how far affected by 45

nZ't^n f -""t"^
"^- ^^"^ «Ki«tration, 203, 376How far Ontario Lien Act applies to, 45

R«tiw' K
'*^;'' definition of "owner," in Manitoba 216Ratification by wife, of act of husband, 54

'""""*"'«' 21

6

Keceipt on discharge of lien, 396
Receiver, effect of appointment of, 122
Registration of lien necessary to keep it alive, 11 12 189Prior, effect of as against lien, 350

'
' ^

€o8ts of, recoverable, 415
Claim may be registered by assignee, 372
Discharge of, order for, when made, 396Uaim for, may include any number of properties 378Time for^not p«,longed by supplying frifles, 7Dispensed with, when, 382
Duty of registrar on, 382

F^^flr^lS'^'""
°^ ^""^^ °^ registrar, 382

Registry Act, application of, 119
Time for, of sub-contractors, 392
Informalities in, not to invalidate, 374
Manner of, 382
When made in land titles office, 372
Defective description in. under Quebec law 49q
Time for, 383, 385

^
'
*-^

Vacating, on giving security, 396
Of lien for wages, 383
Of privilege of builders, under Quebec law, 445ui Us pendens when necessary, 391
Of contractor's lien, after last certificate, 384Of land m different divisions, 373

Effect of notice on prior, 383
32—MicB. utn.

3

1
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Registry Act, how lien proceedinga may lie affected by, 373
Remedial legislation, Lien Act is, 31
Remedy cumulative, a mechanics' lien is h, 37
Rentals, loss of probable, claim for 133
Repairs, lien for, 337

Repeal of lien law, construction of repealing Acts, 38
Representation and warranty, distinction between, 65
Replevin, effect of, on lien, 151
Report on sale of land to be made by judge or officer, 413
Residence, apfficient description of, 232
Retrospective effect, Mechanics' Lien Acts to have no, 38
Rules of practice and procedure must be applied, 404
Running account, principles applicable to, 126
Sale of chattels, right given by the Act, 137

Of land, court may order, 412
Of materials may be ordered, 412
Report on sale of land, 413
Notice of, of chattels, 419
Of immovable by proprietor cannot affect privilege under

Quebec law, 439

School-houses exempt from lien, 39, 42
Security, ^ect of taking, on lien on land, 148, 397

Effect of taking, on lien on chattels, 148
Other, if lo(Aed to, destroys lien on chattels, 148
Vacating lien on realty on giving, 396

Service, lien for, 337
Meaning of, 389
Claim for, when to be registered, 383

Service of statement of claim out of jurisdiction, 314
Service of notice means personal service, 362
Set-off does not affect lien on chattel, 147, 154
Sheriff's rights under levy on chattel covered by lien 150
Sidewalk, lien for materials, 88 ' *

Lien for woi* on, 337

Specifications, contract must be performed according to, 358
Specifications controlled by written contract, 71

Owner does not warrant that they can be carried out, 72
Written contract controls, 71
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Statement of clHim, prot-eediiigs to Iw eoiiiineiiced by filing, 401
ImniHterial defects in, ;}7.1

Service of, when to »h' eflfected, 401
To be verified by affidavit, 377

Statute of Limitations, lien on chattel not loMt by, 155
Does not give a lien but only a potential right of creating

Interpretation of, 26
R<>peal of, ;i8

Storage charges on chattel not recoverable, 144. 156, 157
Street, public, not the subject of lien, 335
Sub-oontractor, earlier legislation valueless to, 5

Assignment by, when invalid, 200
Definition of, 333
Acquires no lien for materials until incorporated in build-

ing, 81

Estoppel of, 164
Men of, 7, 24, 74, 351
Default of, 70
When contractor in default, rights of, 71
Lien not by way of subrogation. 74
Limit of claim of. against owner, 358
Kxemption of materials from execution, 371
Notice of lien to be given to owner, 359
Kflfect of neglect to give notice, 35!)

l*ayment of, by owner, 362
Owner may set up stipulation with contractor as aiiswer to

claim of, 358
Subrogation lien of sub-contractor not by way of, 74, 338
Substantial compliance with certain sections sufficient. 30 32

171, 233. 381 .

»
' .

Substantial performance of contract by sub-contractor a condi-
tion precedent to payment, 13

Sunday when included in computation of time, 130. 387
Superintendents when entitled to lien. 58. 164
Tax. special, purchaser takes land subject to. 413
Teclinidalities disregarded once lien is created, 31, 33
Tenant-s, rights as to certain fixtures. 57
Tender, effect of, in relation to lien on chattel. 151, 152

Made for the purpose of deceiving other tenderers, effect of
62, 67, 70



5(M TUB LAW or MECHANICH- LIENH ,N CANADA.

Ti.n... computation of, ;m». 124. 2;i4. 235. ;W7Tune when Sunday included in computation of. 130Kwence of contract, when, 69
Limited for regiatry. who computed in Ouebec 43'>
Jor action to enforce regiaterid lien. 391*or regiatering 11$ pfndett$, 392

Tin./"'"'f-
""'"'"* "' «'"«in. a. to, sufficient. 124

rrm e flxturen. law relating to, unchanged, 137, 341Trial appointing day for. 411
Notice of. 411

Trirtiiig u^rk Hupplied after aubatantial completion will nottend time for registration. 7, 127. 128 171Tn,.st estates when subject to mechanics' liCn. il 96 97I ae by owner not necessarily acceptance. 68
'

Valuation additional, how ascertained under Quebec law 427\endor. interest of. when bound. 95. 188 194
' ^

Lien of. distinguished from mechanicii', 17
>Va^'e.s, definition of. 334

liien for. priority of. 368
Cjontract not fulfllle<l in case of lieu for. 368
).'uces to detect hen for. void, 368

I i-iority of lien for, 368
RpRistration of lien for. 383

Wage-PHrner. lien of, 13. 74
Wage-earner. priority of. 121, 123
Waiver of architect's certificate, 69

Lien on realty, acts which are not, 103, 398Terms of contract, 63. 66
<

,

^o

Lien. oflTect of agreement for. 103-106
Other rights, filing claim for lien not. 374
Lien on realty, by workman, void. 335
Lien by submitting matter to arbitration. 103Lien on personalty, loss of possession. 139Lien on personalty, by taking security 148

lZ Z r"""lP'
^'' «««''^'"ent or ;xecution. 150Lien an personalty, various modes of. 134

Meaning of, 45
Widow's dower, subject to lien, 349

ex-

H
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Wife, interert ..f, wh«, lK,und by contriK-t of hiwhaiul 18. 19
02, 87

liien on property of. 18. 1}», 4.-,, .-,2. S7
Huaband preiuincd to Iw ngent of, 88. 1Il»

Winding-up Act, lien a preferential claiiii under. H.J I'M l2-»
196, 217, 278, :M7

- .
i-«-,

Woodmen 'h Lien Act. prior aetion under, effwt of. 1!)4
Woodmen ' wage*, proviaions aa to, 1!)2, •_»78

Worda and phraaea :—
"Altering," 345
"And," 33
"Any kind of debt," 1«M
"Any person," .'18

"Building or erection," 4o, 2«4
"Claim," 220
"Con8ent,"98
"Contract," 309
"Contractor," 333
"Creditor," 11

"Day," ISO
"Enjoyed with." 14. 22. I«i4, 34(i

"Purniahed,"78. 80, HA
"Haaceaaed," 163

"Improvement," 56, 57, S2
"Improving," IU5
"Increased value," 354
"In the erection of the building." 77, 82
"In the making, conatructing." .343
"In the meantime," 394
"In respect of," 60. .341

"Intereat," 93
"Incumbrance," 3.")7

"Justly owing," 1.31. .364

"Labor," 58
"Land is aituated." 375
"Land on which." 16
"Materials," 197, 371

"Materials supplied." ,381

"Mine," 300
"Month," 404
"Notice in writing," .363

J !
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WonU nikI I'hruum—CottliHued.
"On or hefoiv coinpletion," 'lift 232
"On or about," 20:)

"Other Ntructiimi," 45
"Or," 33

"Owner." 92. 19<)

"N'Hme and residence." 374
"Payable." 364

"IVmenta." .162

" Percentage. " 369
"Person, "46 ,

"PlHcea or fnrnwhcB," 80
"Prior inortgflife, " 3.')3

" Proceedinipi. " 374
"Repaired," 101

"RcpHirinK," 34.')

"ReKiatrj- office. ".333
'

'
Service. '

' 59. 60, .33ri. :W!)
"Service of notice," 362
"Suh-contractor." .333

"Snimtantial compliance." .331, .]^^)

"Sulmtantial performance." 66
"To Ih- n8ed."8L', .341

"The last material," 129
"Tpon," 60
" I'pon the credit of l!ie owner " '»'»

"lWd."82, 01
" Valne of the work done," 370
"Wages," ,3.34

"^^'«iZ"'?il"'''^
*""*'"'' ^"^ '•"*"' "'''^''' '^J"''*'' «'»»vc.

"Wharf,"' 4.5,346
"Without notice," .362

"Work," 1.'), 58. .59, 60
"Work or labor upon a huildiig." Hi)

AVork on chattel miwt he skilful, to create lien. 1.39 146On chattel must lie authorized hv owner, 139
For realty need not be done at "site of building 61Must be in accordance with contract 63

Workman for materialman not entitled to lien, 76 '^OWorkman, distinction between, and manufacturer '4.33
Enhanced value given to moveable bv, how settled 4.34

y*
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