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DOMINION LAW REPORTS

QUESNEL FORKS GOLD MINING Co. Ltd. v. WARD.

Judicial Committee of the Privy Council, Viscount Haldane, Lords Buckmaster
and Dunedin, and l)ujf J.  October 21, 1919,

Mines anp MINERaLS (§ II B—53)—MiNiNG LeEAsE—PROVISIONS A8 TO
PORPEITURE—RIGHTS OF LESSOR—EXERCISE OF SUCH RIGHTS—
l‘A“aUlE OF LESSEE TO L()MPLY WITH PROVISIONS,

A mining lease embodying provisions as to forfeiture on the failure of
the lessee to fulfil certain obligations is not void when such failure occurs,
but voidable at the option of the lessor. A lease which is part of an
undertaking authorized by a special statute must be const; with and
governed by such statute.

ArpeAL from the British Columbia Court of Appeal (1918),
42 D.L.R. 476, 25 B.C.R. 476. Affirmed.

The judgment of the Board was delivered by

Lorp BuckmasTER:—The question in this case is whether
certain leases, granted by the Govermmwent of the Provinee of
British Columbia to the Cariboo Hydraulic Mining Co., are valid
and subsisting leases; or whether, as the appellants contend, the
terms for which they were granted have come to an end.

It is not suggested that the terms have expired by reason of
effluxion of time, but upon the ground that first, the respondents,
who are entitled to the benefit of such leases if subsisting, have
failed to take out a free miner's certificate as required by the
Placer-mining Act, R.8.B.C. 1911, ch. 165; and secondly, that the
conditions upon which the leases were granted have not been
satisfied and that they have consequently become void.

The appellants’ position in the dispute is due to the fact that
they are entitled to the benefit of 7 placer mining leases granted
on January 13, 1916, by the Gold Commissioner for the Quesnel
Mining Division of the Province of British Columbia, pursuant to
the powers vested in him under the Placer-mining Act already
mentioned. These leases cover the same ground as the leases
under which the respondents claim and if these latter leases are
for any reason no longer subsisting, there is no question as to the
appellants’ title.

Before examining the provisions of the Placer-mining Act, it
is desirable to consider the circumstances in which the leases for
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3
IMP. which the respondents are entitled were originally granted. Before ,'i leas
P.C. 1894, the land in question was held under placer mining leases 5 the
‘ vesara,  issued, under a statute similar to that of 1911 (ch. 165) to a b val
g (:::‘:)" company known as the Cariboo Hydraulic Mining Co., Ltd., f
9 inc|

Mivine — through which company the respondents claim. In April, 1894,

("",!‘1"’ this company presented a petition asking for an Act confirming . mi
Warn.  them in the property already acquired by them, and in the words g to
“;{::lm' of the petition "‘.-ummli«lnting the No\'vrull placer-mining claims
and other properties now held by them into one, with & more § ey
lasting and secure title thereto than they now have;” and, accord- ’i :,l;;:
ingly, n statute was passed by the Legislative Assembly of the 3 spac
Province of British Columbia in 1894, which declared that it 1 ;’m
should be lawful for the Lieutenant-Governor in Council to demise g ;:;
to the comwpany and their assigns for 25 years the properties which b not
| were deseribed in the schedule, with power to work, extract,
remove and retain to their own use all mines and minerals, including 4 tha
the precious metals therein contained at a yearly rental of $300 3 to 1
per annum, and also granting the privilege of renewal at a rental -3
to be agreed or fixed by arbitration. 1, «
It was provided that the lease to be granted under this statute k. the:
should contain a covenant that the company should spend a sum int
not less than $500,000 a year in developing, and also that they 4 or |
would not employ a Chinese or Japanese person in or about the ‘ 31,
property and the works connected therewith, and by secs. 3 and 4 - for
power was also conferred to demise lands immediately adjoining by
those in the principal lease, not exceeding 250 acres, for a term of 25
vears, and also so much of the waters of Six-Mile Creek and & wor
Morehead Lake, not exceeding in the aggregate 3,000 miner's 4 helc
" 4 inches, s defined by the Placer-mining Act, 1891, as might be 3 oth
| necessary for any purposes connected with the undertaking. \ for
A mining lease was granted consequent upon this statute, no1
dated May 16, 1894, but it did not comply in exact terms with _; plac
the conditions above referred to, and in particular it modified the .’ app
provisions with regard to the employment of Chinese or Japanese. j
i Without further legislation, therefore, this lease would have : of a
,q been outside the powers conferred by the statute; and, in order 4 righ
i that the position might be validated, a further Act was passed in ; but
It} 1895, containing extended terms with regard to the water rights the
J:"" and the construction of dams, and providing by sec. 5 that the this
|




50 D.LR. Dominion Law Reports.
lease granted on May 16, 1894, “a copy of which is contained in
the schedule of this Act, be, and the same is hereby declared to be,
valid and binding.”

This lease granted the full right to take all mines and minerals
including precious metals, excepting such as were held by free
miners on the date of the lease, and it contained the provisions as
to avoidance of the lease in certain events, in the following terms:

Provided, always, that if the said lessee or its assigns shall cease for the
space of two years to carry on mining operations upon such premises or to
do any work which shall conduce to the facility of earrying on such mining
operations as aforesaid or shall completely abandon the said premises for the
space of one year then this demise shall become absolutely forfeited and these
presents and the term hereby created, and all rights, privileges and authorities
hereby granted and conferred or intended so to be, shall, ipso facto, at the
expiration of the times aforesaid cease and be void as if these presents had
not been made

It is the failure to comply with the conditions of this proviso,
that is one of the reasons why it is alleged that the lease has come
to an end.

Leases were also granted pursuant to the powers in secs. 3 and
1, dated respectively March 3, 1806, and October 31, 1896, but
these leases did not repeat the provisions as to cesser contained
in the lease of May 16, 1894, already referred to. The respondents
or their predecessors took out free mining certificates up to May
31, 1912; but they then ceased to renew them, and contend that,
for the purpose of working the mines under the rights conferred
by the lease of May 16, 1894, such renewal was unnecessary.

With regard to the failure to comply with the proviso as to
working, MacDonald, C.J.A., before whom the case was heard,
held that there had been no complete abandonment; but, on the
other hand, he decided that mining operations of any kind ceased
for a much longer period than the two years, and that there were
no mining operations carried on at the time when the staking took
place by the parties who obtained the leases under which the
appellants now claim.

For this reason, and also because he regarded the possession
of a free mining certificate as essential for the preservation of the
right conferred by the leases he decided in favour of the appellants;
but his judgment was overruled by the unanimous judgment of
the Court of Appeal of British Columbia and from their judgment
this appeal has been brought.
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The point as to forfeiture of the lease by breach of the proviso
may be conveniently dealt with first. In order for the appellants
to succeed upon this point, it is necessary for them to shew that
the failure to work rendered the lease void, without any option on
the part of the lessor. According to their contention, therefore,
upon the expiration of the period during which no work had taken
place, the lease must automatically have ended, and if any
indulgence had been shewn by the Crown it must have been in the
form of a new lease and not by continuation of the old. If the
covenant does not effect this, then, although the words used are
void, the meaning is void at the option of the lessor, or in other
words voidable.

Their Lordships have no hesitation in saying that that is the
true meaning of the covenant. Substantial obligations are
imposed upon the lessee under the tern's of the lease; and it would
not be consistent with the ordinary rules of construetion applicable
to such a document to hold that these obligations could be com-
pletely avoided by the lessee omitting to perform any work.
It is of course possible so to frame a lease that this must be the
effect, and it would result that the term was then a term which
ended on the happening of a condition solely in the power of
a lessee. This, however, is not the language used in the lease.
The words are that the demise should become “absolutely for-
feited” and upon this follow the provisions that the term shall
ipso facto cease and be void as if these presents had not been made;
but these latter words only give emphasis to the phrase as to
forfeiture and this is the forfeiture of a right held by the lessee
back to the lessor.

In their Lordships’ opinion this clause, though strongly
expressed, is nothing but a condition of forfeiture of which the
lessor is not bound to take advantage, and they think that the
Judges of the Court of Appeal were quite right in the expression
of their opinion that in the circumstances of this case no zet was
done by the Crown to establish the forfeiture, and that, until
such an act took place, the term was not ended. In addition
to the authority of Davenport v. The Queen (1877), 3 App. Cas. 115,
the more recent case of The New Zealand Shipping Co., Ltd. v.
Société des Ateliers et Chantiers de France (1918), L.J., 87,
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K.B. 746, shews that this decision is in agreement with well-
known rules of construction.

With regard to the omission to obtain a free mining certificate,
after the very full and careful judgment of the Judges of the
Court of Appeal, their Lordships think that there is but little
that can be profitably added. It will be sufficient if they indicate
what appears to them to be a conclusive argument in favour of
the view at which these Judges had arrived. The Placer-mining
Act refers to a special form of mining. The lease in question does
not purport to be made under this or any corresponding Act; it
places no limitation on the character of the mining or on the
minerals to be won, and contains no reference to the statute from
beginning to end, except the reference to the computation of water
rights and the exception of rights held by free miners at the date
of the grants.  As pointed out by Martin, J.A., there are a number
of fundamental differences between this lease and the rights that
would have been conferred under a placer-mining lease. Further,
as again pointed out by the Judge, the lease in question embraces
four distinet classes of mining property, some of which are quite
outside the statute and the leases of the adjoining lands, so that
the lease cannot be related to the power conferred by the Placer-
mining Act, which covers only a part of the thing demised. In-
deed, the first statute recited the petition asking that all the
different rights and privileges might be consolidated with a more
lasting and secure title, upon such terms as may seem just; those
terms were the ones that were defined in the statute and ultimately
incorporated in the lease, and were not the terms under the
Placer-mining Act.

The section of the Placer-mining Act which imposes the

penalty for omission to take out the certificate is in these terms:

No person or joint stock pany shall be ised as having any
interest in or to any placer claim mining lease,etc . . . orinor to any
water right mining ditch, ete. unless he or it shall have a free
miner’s certificate.

The mining lease there referred to is, in their Lordships’
opinion, a mining lease under the statute and not any mining
lease, however granted. They do not think that in this connection
they could do better than sum up the position in the words used
by Martin, J.A.:—
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A
The truth is, and the situation becomes perfectly clear when it is thorough- % n
ly studied, that this whole undertaking and the statute which authorised and Y I
assisted it must be taken, construed and given effect to as a thing complete &
in itself, and which it is impossible to work out in connection with any one or & u
all of the said three mining statutes without di bering it and defeati ¥ e
the whole scheme. After a most careful examination of it I do not hesitate 32 a
to affirm that there is not one section in the whole Placer-mining Act of 1891 J
which applies to the situation created by the said special Act, and it can only e
properly be worked out by entirely disregarding the same. v
This statement, with which their Lordships are in entire a
agreen ent, disposes of the whole question. u
For these reasons they think that this appeal should be dis- e
missed with costs, and they will humbly advise His Majesty t
accordingly. Appeal dismissed. a
p
0

THE KING v. VANCOUVER LUMBER Co.

Judicial Committee of the Privy Council, Viscount Haldane and Lords Dunedin
and Parmoor, October 23, 19189.

PusrLic Lasxps (§ 1 B—5)—VALIDITY OF LEASE-——APPROVED BY ORDER-IN-
COUNCIL-—AMENDMENTS —APPROVAL BY MINISTER—SIGNATURE—
NO SUBSEQUENT ORDER-IN-COUNCIL—VALIDITY.

A lease of Crown land made between a corporation and a minister
acting on behalf of the Crown, and approved by order-in-council, must
have the indenture containing amendments to the same duly approved by
order-in-council otherwise such indenture is a nullity.

[The decision of the Supreme Court of Canada affirming The King v.
Vancouver Lumber Co., (1914), 41 D.L.R. 617, affirmed.)

ArpeAL from a judgment of the Supreme Court of Canada,
which dismissed an appeal from the Exchequer Court of Canada,
41 D.L.R. 617, in an action to set aside a lease of Deadman's
Island, in the harbour of Vancouver. Affirmed.

The judgment of the Board was delivered by

Viscount HaLpane:—This is an appeal from a judgment of
the Supreme Court of Canada, which dismissed an appeal from the
Exchequer Court of that Dominion (1914), 41 D.L.R. 617. What
had been decided by the Exchequer Court was that an indenture
varying the tesms of a lease and purporting to have been made
between Her Majesty, the then Queen, acting through the Minister
of Militia and Defence in Canada, and the appellants, on April 14,
1900, was a nullity.

By an indenture made a little over a year previously to that
in question, namely, on February 14, 1899, the Crown in right
of the Dominion, acting through the same Minister, had demised
Deadman’s Island, situated in Coal Harbour in Burrard Inlet
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near the City of Vancouver, to the appellants, to be used as a
lumbering location. The demise was for 25 years “renewable,”
to be computed from March 1, 1899, and to be ended at the
expiration of the term or on earlier notice which might be given
as and for the purposes in the lease mentioned. The appellants
covenanted to pay an annual rent of $500, and entered into
various further covenants for payment of taxes and otherwise
as in the deed specified. The grant of this lease was made, not
under the Great Seal of Canada, but under a statutory authority,
conferred by 57 and 58 Viet. (Canada), ch. 26, which provided
that the Governor-in-Council might authorise the sale or lease of
any lands vested in Her Majesty which were not required for
public purposes, and for the sale or lease of which there was no
other provision in the law. It is obvious that this provision made
it necessary that the requisite authority should be conferred by an
Order-in-Council.

The Order so required was made on February 16, 1899, two
days after the execution of the lease. No question has been
raised as to its retrospective validity, and it is of course possible
that the deed was not delivered until after it was made. Its terms
were as follows:—

On a Memorandum, dated 10th February, 1899, from the Minister of
Militia and Defence, recommending that authority be given him to lease
Deadman’s Island, situated in Coal Harbour, Burrard Inlet, British Columbia,
to the Vancouver Lumber Company, of Vancouver City, British Columbia,
for a term of twenty-five years, at an annual rental of five hundred dollars.

The Committee submit the same for your Excellency’s approval.

It appears that the approval of the Governor-General was
duly given.

Subsequently to this Order-in-Council the appellants, through
their legal adviser, Mr. Macdonell, opened negotiations at Ottawa
with Sir Frederick Borden, the then Minister of Militia, and with
the Deputy Minister, Col. Macdonald. Mr. Macdonell desired
to obtain for his clients certain variations of the terms of the
lease which will presently be referred to. He said in his evidence
that he submitted his suggested amendments to the Minister,
who shortly afterwards informed him that he had laid the matter
before the Council, and that the Council wished for the opinion
of the Deputy Minister of Justice upon them. Mr. Macdonell
went on to say that he then had a consultation with the Deputy
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Minister of Justice and Col. Maedonald, and that the amend-
ments and the terms of the requisite Order in Council were agreed
on. He added that a day or two after, on April 3, 1900, the
Minister told him an Order-in-C'ouncil had been passed approving
of the amendments. A few days later the original lease, with
the new terms which varied it endorsed on it, was, he said, sent
to him after he had left Ottawa. In cross-examination the
witness said that he was not sure where it was that Sir Frederick
Borden told him that the Order-in-Council had been made; it
was immediately after the latter had attended the Council, and
it might have been at his office or it might have been at the Rideau
Club in Ottawa. He thought that Col. Macdonald was present.

An indenture containing the amended terms was endorsed
on the old indenture. It was under seal like the original docu-
ment, and it proceeded on the recital that it was deemed advisable
to modify the original lease by removing the proviso giving power
to determine it by notice in writing, and by adding a provision
that “the said lease, at the expiration of the first term of 25
years, and from time to time at the end of each renewal term of 25
years, shall be renewed for a further term or terms of 25 years,”
at a rental for each renewal term to be deternined in case of
difference by arbitration.

Sir Frederick Borden as Minister appears to have executed
the indenture thus endorsed, and to have affixed to it his seal as
Minister of Militia and Defence, and Col. Macdonald witnessed it.

The question is whether there actually was made an Order
in Council authorising these new terms which embodied very
substantial concessions to the appellants. Their Lordships have
quoted the statements of Mr. Macdonell, the legal adviser of the
appellants, as to what he alleges to have been said by Sir Frederick
Borden and the two officials who took part in the discussions
on behalf of the Government of Canada. The deed was duly
executed by Sir Frederick Borden. But that is obviously not
sufficient in the absence of the Order in Council that was requisite.
It is impossible to speculate as to what really happened. He may
have executed the deed before any Order in Council had actually
been obtained, anticipating wrongly that this would prove to
be a mere formality. Was such an Order actually passed? Mr.
Macdonell says that Sir Frederick Borden told him so, but his
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statement as to what Sir Frederick Borden and also the other
two officials said is obviously not evidence, especially in the absence
of proof that they could not be called as witnesses. Now no such
proof was offered. 8o far as appears there is therefore no evidence
that the Order in Council was ever made. No doubt there is the
fact that the second indenture was duly executed. But although
that would afford some ground for presuming that the Minister
had authority, it is not conclusive.

However the matter does not rest here. For the Crown
important evidence was called to shew that no Order-in-Council
was ever made. The Clerk of the Privy Council of Canada,
Rudolph Boudrezu, was ealled. He swore that there was no
record in the office of such an Order. He was not cross-examined
on behalf of the appellants. Again the Seeretary of the Depart-
ment of Militia and Defence, Ernest I. Jarvis, was called for the
Crown. He said that any modification of the original Order-in-
Council would be based on a recommendation from the Depart-
ment, and that there was no record of any such recommendation.
Upon this point he was not cross-examined. Coupling the
evidence so given with the fact that the appellants did not call
as witnesses either Sir Frederick Borden or the two officials who
are said to have taken part in the transaction, their Lordships are
unable to come to any other conclusion than that the appellants
have wholly failed to prove that the Order-in-Council in question
ever existed. They regard this issue of fact, moreover, as one on
which there is a concurrent finding by the two Courts below.
There is no other point of substance in the case, and their Lordships
only desire to add the observation that the question on which the
appeal turns is of such a nature as to render the opinion arrived
at by the Courts in Canada an opinion from which they would
be reluctant to differ.

They will humbly advise His Majesty that the appeal should
be dismissed with costs. Appeal dismissed.
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CRAIG v. LAMOUREUX.

Judicial Committee of the Privy Council, Viscount Haldane and Lords Buckmaster
and Dunedin. October 21, 1919.
Wints (§ I D—38)—ESTATE BEQUEATHED TO HUSBAND—ALLEGED UNDUE
INFLUENCE—BURDEN OF PROOF—(NUS ON PARTY ALLEGING.

When it is proved that a will has been properly executed by a person

¥ t und ling, and ap y a free agent, the burden of

proving undue influence rests on the party alleging this. It must| be

shewn that a person having the power to overbear the will of the testator

duly exercised such power, and by means of the same, obtained the will.

|Parfitt v. Lawless (1872), 2 L.R.P. & D. 462, referred to; Baudains v.
Richardson, [1906] A.C. 169, followed.]

ArpeAL from the Supreme Court of Canada (1914), 17 D.L.R.
422. Reversed.

The judgment of the Board was delivered by

Viscount Haupaxe:—This is an appeal from the Supreme
Court of Canada (1914), 17 D.L.R. 422, which reversed, the
Chief Justice dissenting, a judgment of the Court of King's
Bench for the Province of Quebee (1913), 14 D.L.R. 399. That
Court, in its turn, had reversed the judgment of the Superior
Court for the Province (1912), 2 D.L.R. 148, delivered in an action
which was brought to set aside a will. The claim was made
against the appellant as defendant, and was based on the conten-
tion that as the appellant, who was the husband of the testatrix,
was the sole beneficiary under the will and had been instrumental
in preparing it, the onus lay on him to shew that he had not pro-
cured its execution by undue influence and misrepresentation,
and that this onus he had failed to discharge.

Their Lordships feel bound to express their regret at the
course which the litigation has taken. The amount of the testa-
trix's estate is small, and the costs of determining the issue raised
must be out of all reasonable proportion to the sum at stake.
But the judgments given have been successively reversed, and
there is no course open to this Board but to deal with the matter
without regard to consequences.

The respondent, the plaintiff, was an unmarried sister of
the testatrix. The latter had been married to the appellant for
twenty-four years, and the husband and wife had lived together
through that period in the house of the appellant’s father near
Montreal. They were married with a contract providing for
separation of property, under which the surviving spouse would
not on intestacy take any interest in the property of the pre-
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deceasing spouse, a situation which they had, according to the
evidence, only realised immediately before the death of the wife.

The events which have given rise to the controversy between
the parties are shortly as follows:—The testatrix was seized with
a serious illness on Saturday, July 1, 1911. Doctors who were
called in thought her condition one of danger. The trained
nurse, who was in attendance, finally suggested to the testatrix
that she should see the parish priest, and he was summoned
accordingly by the husband’s father, Joseph Craig. The latter
had heard the appellant and the testatrix talking with the idea
that the survivor of them would succeed to the property of the
other, and having doubts whether they realised that, from the
nature of their marriage contract, this could not be without a
will, he spoke first to his son, and then to the priest. The priest,
after administering the rites of his Church to the testatrix, men-
tioned the point to her, but, according to his evidence, without
suggesting that she should leave her property to her husband.
When the priest had left her, the testatrix told the nurse to ask
her husband to come to her room, as she had something to say
to him. He came, and the nurse left the room. According to
the husband’s testimony, his wife asked him how it was that their
affairs were not in order as she had always been told by him,
and she requested him to get them arranged so that, as they had
always agreed when she was in health, the property should go
to the survivor. The husband then went to his brother, who
lived in the house, and who was a lawyer. The latter wrote out
a will in the following words:—

Par mesure de prudence, et sans me croire nullement dangereusement
malade, je prends & tout év t les pré dispositions: Je donne
et légue, sans restrictions, & mon époux, Isaie Craig, tous mes biens tant
immeubles que meubles, sauf les cadeux qu'il jugera & propos de faire &
mes proches comme souvenirs,

The husband read this will to his wife, who asked him, accord-
ing to his account, if he could do something for her own family,
for her father had always asked her to think of these others if it
was at all possible, as far as she would like to do so, and she said
to him that she would like that he should do this if he could.
The husband then went back to his brother and asked him to
add a clause to the will. The brother re-drew it in the old terms,
but with the following addition at the end:—
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les dations de mon défunt pére, je lui recommande
de méme de ne donner ou léguer ces dits biens & nul autres qu'aux membres
de ma famille.

The husband and wife had had no children, and the wife's

. legal heiresses, apart from the operation of the will, were the

respondent and her sister. She had inherited a substantial amount
of property from her deceased father. What has been stated
appears to their Lordships to represent the substance of what
was proved by the witnesses on balance of testimony.

The wife was asleep after an injection of morphine when this
second document was prepared. It was taken to her by her
husband later on, between five and six o’clock in the afternoon
of the same day (Wednesday, July 5), and was read over to
her by the husband. She tried to sign her name to it, but the
signature was illegible. The document was subsequently signed
by three witnesses whose names appear on it, but as they did not
sign in the presence of the testatrix, as required by the law, the
execution was apparently invalid. It is not, however, neces-
sary to go into this question, because when it was shewn to the
brother he pronounced this will valueless because of the illegible
character of the signature, and it was in consequence superseded.
The husband, who says he was under the impression that this
was so, informed his wife of it. She then, according to him,
asked him to bring her the first will which he had read over to
her in the morning. According to the testimony of Madame
Amyot, an intimate friend of the wife who was with her, there
elapsed only a brief interval between the signature of the second
will and the signature of that first prepared and for which she
had finally asked. Madame Amyot says that the husband offered
to read it over again to her, and that she said that she did not
desire this to be done, adding that it was not necessary, for she
was going to sign it at once. This she did by putting her mark
in the form of a cross. At the end of this will the words had been
added:—*“Et je déclare ne pouvoir signer”; the cross was
marked underneath, and three witnesses attested the docu-
ment in the testatrix's presence as being so executed. Their
Lordships think that no question can be successfully raised as
to the validity of this will so far as formalities are concerned.
Nor do they think that it was shewn that the testatrix was other-
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wise than capable of understanding what she did. The evidence
of the nurse, who was one of the three attesting witnesses, sup-
ports this view. Miss Craig, a lady of mature age, who was
also present when the testatrix put her mark to the will, and was
one of the witnesses, says that the testatrix asked for her spectacles,
and that she was in full possession of her faculties. The doctor,
who had seen her twice that day, was not called to contradict this.

The action was tried before Bruneau, J., without a jyry. The
learned Judge found against the first will, that finally signed
with a cross. He held that the true intention of the testatrix
was expressed in the other or second will, which had been put
aside on the representation that it was inoperative because of
the illegible signature, and that she was led to sign her first will
only because of this misrepresentation of the law.

The husband appealed to the Court of King's Bench, where
judgment was given by Archambeault, C.J., on behalf of himself
and Lavergne, Cross, Carroll and Gervais, JJ. The judgment
of Bruneau, J., was reversed, and the action dismissed for reasons
given very fully by the learned Chief Justice. In his judgment
he makes a close exawination of the evidence. With his conclus-
ions as to what really happened their Lordships are entirely in
agreement, and to the reasons he gives for rejecting the con-
clusion come to by Bruneau, J., they have little to add. The
Chief Justice points out the fallacious charncter of the argument
that because of the departure from the second will being based
on a mistaken idea about the law relative to the illegibility of
the signature, the will signed in its place was therefore bad.
For whether or not the testatrix was misled by this idea, she knew
what she was doing when she finally signed her mark to the first
will. She did not ask that it should be altered. She adopted
it as it stood. Moreover, as the Chief Justice points out, if she had
not done so she might have died intestate, inasmuch as the second
will was not validly attested by the witnesses, and she would
have defeated her purpose, which was that her surviving husband
should take her property. The judgment does not proceed on
presumptions of law. It simply weighs the evidence apart from
such presumptions, and arrives at the conclusion that so regarded
the plaintiff had failed to make out any case for upsetting a will
which the testatrix must be taken to have elected to make with
full consciousness of what she was doing.
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The plaintifi appealed to the Supreme Court of Canada, oh
where, unfortunately as their Lordships think, the majority of the
the Judges, notwithstanding the dissent of the Chief Justice oh
theve, were much influenced by the view that the validity of the hat
will in such & case as the present depended on whether the hus- hu
band had discharged a burden which they held to be on him of &
proving that his wife, in making a will in his favour, had such the
complete appreciation of the consequences of her action as probably wh
nothing short of independent advice could have given her. They of
applied what they took to be a principle of universal application, col

that a person who is instrumental in framing a will under which
he obtains & bounty is placed in a different position in law from
ordinary legatees who are not called on to support by evidence
of its honourable and clearly comprehended character the trans-
action as regards their legacies. In their case they thought that
it is enough that the will should be read over to the testator,
and that he should be of sound mind and capable of understanding
it. But they considered that there was a further burden resting
on those who take for their own benefit after having been instru-
mental in framing or obtaining the will. For they have thrown
on them the burden of proving the righteousness of the transaction.
This they considered that the husband had not done in the present
case, and in the light of the principle so laid down they reviewed
the evidence and decided against the will.

No doubt a principle such as that relied on by the mwajority
of the Judges in the Supreme Court of Canada is one which is
very readily applied in cases of gifts inter vivos. But, as Lord
Penzance pointed out in Parfitt v. Lawless (1872), 2 L.R.P. & D.
462, it is otherwise in cases of wills: When once it is proved that
a will has been executed with due solemnities by a person of
competent understanding and apparently a free agent, the burden
of proving that it was executed under undue influence rests on
the party who alleges this. It may well be that in the case of
a law agent, or of a stranger.who is in a confidential position,
the Courts will scan the evidence of independent volition closely,
in order to be sure that there has been thorough understanding
of consequences by the testator whose will has been prepared for
him. But even in such an instance a will, which merely regulates
succession after death, is very different from a gift inter vivos,




e bad

s
s et A

S T

.

:;;‘ oy

S0D.LR.]

DominioN Law REPORTS.

which strips the donor of his property during his lifetime. And
the Courts have in consequence never given to the principle to
which the Judges refer the sweeping application which they
have made of it in the present case. There is no reason why a
husband or a parent, on whose part it is natural that he should
do so0, may not put his claims before a wife or a child and ask for
their recognition, provided the person making the will knows
what is being done. The persuasion must of course stop short
of coercion, and the testamentary disposition must be made with
comprehension of what is being done.

As was said in the House of Lords when Boyse v. Rossborough
(1856), 6 H.L. Cas. 2, was decided, in order to set aside the will of a
person of sound mind, it is not sufficient to shew that the circum-
stances attending its execution are consistent with the hypothesis
of its having been obtained by undue influence. It must be shewn
that they are inconsistent with a contrary hypothesis. Undue
influence, in order to render a will void, must be an influence
which can justly be desceribed by a person looking at the matter
judicially to have caused the execution of a paper pretending
to express a testator's wind, but which really does not express
his wind, but something else which he did not really mean. And
the relationship of marriage is one where it is, generally speaking,
impossible to ascertain how matters have stood in that regard.

It is also important in this connection to bear in mind what
was laid down by Sir James Hannen in Wingrove v. Wingrove
(1885), 11 P.D. 81, and quoted with approval by Lord Mac-
naghten in delivering the judgment of this Board in Baudains v.
Richardson, [1906] A.C. 169, that it is not sufficient to establish
that a person has the power unduly to overbear the will of the
testator. It must Le shewn that in the particular case the power
was exercised, and that it was by means of the exercise of that
power that the will was obtained.

Their Lordships are of opinion that the majority in the Supreme
Court did not sufficiently bear in mind what is the true principle
in considering the evidence in the present case. They appear to
have applied another principle which was not relevant in the
inquiry, and to have thrown a burden of proof on the appellant
which was not one which he was called upon to sustain. Their
Lordships agree with the course taken and the conclusions come
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1 8.C Supreme Court of Canada, Idington, Duff, Anglin, Brodeur and Mignault, JJ. ‘5 ]
W i November 10, 1919. % I
‘i" ARBITRATION (§ IV—46)—AwARD—COSTS TAXED MORE THAN AWARD— 5
i Errrcr oF Ramwway Act, R.8.C. 1906, cu. 37, sec. 199, . ents
,Ju, Under R.S.C. 1906, ch. 37, see. 199, the taxable costs, incurred on an cireu
1l arbitration, are a debt recoverable by action, and the ex'propriuted party $
‘f | is liable for such costs even though they may exceed the compensation has .
i awarded. & hi
The Judge who taxes these costs acts as persona designata, and no appeal g Whe
i lies from his decision, i 1
i
Statement. ArpeaL from the judgment of the Appellate Division of the mn se
Supreme Court of Alberta (1919), 46 D.L.R. 357, 14 Alta. L.R. ",:’ to tr
416, reversing the judgment of the trial Judge, Ives, J. (1918), = top
44 D.L.R. 133, and dismissing the appellant’s, plaintiff’s, action “opr
with costs. Reversed. lands
The material facts of the case and the questions in issue are to or
fully stated in the above head-note and in the judgments now In a
5. reported. papes
‘:!}‘{" Frank Ford, K .C., for the respondent. adjac
m Idington, J. IniNaToNn, J. (dissenting) :—This appeal must depend on the after
| Qi construction of sec. 199 of the Railway Act, R.8.C. 1906, ch. 37, the f
*{ 'l which reads as follows:- notie
[ ‘*E “' i 199. If by any award of the arbitrators or of the sole arbitrator made, shall,
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pensation. = worc ls
. 2. The amount of the costs, if not agreed upon, may be taxed by the £ 1
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Had the intention been to give unlimited costs there was no pry
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object or sense in adding to what would have given that, subject to B pensat
taxation, the words “and be deducted from the compensation.” - 2
When using language which would without these words have 0 Judge.

given the right of action insisted upon some meaning must be b Tl
given thereto. y for w
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The most reasonable interpretation seens to imply a limitation
of the amount of costs and the most direet method of asserting
the method and right of recovery.

It is an illustration of the rule that “where the Legislature has
passed a new statute giving a new remedy that remedy alone can
be followed.”

Of course the Judge taxing the costs can only allow such as
can be so recovered.

The appeal should be dismissed with costs.

Durr,J. (dissenting) :—The compensation awarded the respond-
ents is much less than the amount of the taxed costs. In these
circumstances the question arises whether the appellant company
has a right of action against the respondents for the amount by
which the costs exceed the compensation.

The proceedings for determining compensation are preseribed
in sees. 192 et seq. of the Roilway Act. By see. 193, the notice
to treat is, amwong other things, to contain 2 declaration of readiness
to pay a nuwed sum as conpensation: and by see. 195, if the
“opposite party " is absent from the county or district in which the
lands lie or if he eannot be found, authority is given to a Judge
to order that the notice to treat may be delivered by publication
in & newspaper published in the district or county or, if no news-
peper is published therein, then in & newspaper published in some
adjacent district or county. Then by see. 196, if within ten days
after the service of the notice to treat or within one month after
the first publication of it, the “opposite party” does not give
notice to the company that he accepts the sum offered, the Judge
shall, on the application of the company or of the “opposite
party,” appoint an arbitrator for determining the compensation.
Sec. 199, upon which the point in dispute turns, is in the following
words:

199. If, by any award of the arbitrators or of the sole arbitrator made
under this Act, the sum awarded exceeds the sum offered by the company,

the costs of the arbitration shall be borne by the company; but if othefwise

they shall be borne by the opposite party and be deducted from the com-
pensation,

2. The amount of the costs, if not agreed upon, may be taxed by the
Judge.

The effect of this enactment, according to the construction
for which the appellant compuny contends, is that any person

2—50 p.L.R.
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whose lands have been taken by a railway company and who
does not within the time mentioned in sec. 195, as above men-
tioned, give notice to the railway company accepting the com-
pany’s offer of compensation, becomes, if that offer prove to have
been sufficient, liable to pay the whole of the costs of the pro-
ceedings for determining the amount of compensation, even
though the costs should exceed the compensation itself; and this
although the person whose lands are taken may never have heard
of the proceedings.

The penalty seems an extreme one.  Cases must not infrequent-
ly happen in which some investigation is required in order to
determine within reasonable limits the extent of the demoge the
owner is likely to suffer and it truly is a little difficult to under-
stand even in cases where the notice is actually served upon the
owner personally why his failure to notify acceptance of com-
pensation should expose him, however reasonable his conduet may
have been, not only to the penalty of having his compensation
applied in payment of costs but should subject him to personal
liability as well. I repeat, it seen s an extremre penalty.

And in the case where the owner has never heard of the pro-
ceedings and through no fault of his own the proceedings are
taken behind his back such a penalty could hardly be characterised
otherwise than as a palpable injustice.

There are two principles of construction which may properly
be applied. 1. The principle resting on the presumption that
Parlismrent will not impose a palpably unjust burden upon the
subject, the best exmmple, perhaps, of the application of this
principle being the River Wear Commissioners v. Adamson (1876),
1 Q.B.D. 546; (1877), 2 App. Cas. 743, where the Court of Appeal
and the House of Lords agreed that unqualified language must be
qualified in order to give effect to this presumption. The second
is that the enactment to be construed should be read as a whole.

It is quite true that sec. 199 plainly evinces an intention that,
in some degree at all events, the owner may have the compensation
awarded him, however reasonable his conduct may have been,
applied towards payment of the costs incurred by the railway
company in connection with the arbitration. The justice of this
may well be doubted; but up to this point the language is clear.
It is quite clear also that the section not only appropriates the
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compensation in payment of costs but way further subject the
owner who has heard nothing of the proceedings and through no
fault of his own, to a personal liability?

Coming to the language of sec. 199-it is clearly enough an
admissible view of this section that it does not contemplate cases
in which the costs exigible at the instance of the company exceed
the anmount of the compensation awarded, it is possible that is to
say, to read the phrase “‘borne by the opposite party " as explained
by what follows; :nd, having regard to the considerations just
mentioned, I think that it is the better construetion.

It certainly is not a satisfactory mode of arriving at the meaning of a
compound phrase to sever it into its several parts and to construe it by the

separate meaning of each of such parts when severed. Mersey Docks &
Harbour Board v. Henderson, (1888), 13 App. Cas, 595 at 599, 600.

I have not overlooked the argument of C'ounsel for appellant
that this construction has the effect of deleting the words “shall
be borne by the opposite party.” As the section stands in its
present form this is perhaps so but I incline to think an explanation

of these words is afforded by the history of the section, an explana-
tion which would meet the objection. 1 will not go into that but
merely say that redundancy even tautology of expression is so
common in Dominion Statutes and especially in Railway legis-
lation as to deprive this argument of much of the weight it other-
wise might have.

The appeal should be dismissed.

ANGLIN, J.—I am, with great respect, of the opinion that sec.
199 of the Railway Act created a debt on the part of the respondent
for the taxable costs incurred by the appellant on the arbitration.
I can attach no other meaning to the words “shall be borne by the
opposite party.” They must have a purport and effect corres-
ponding to that of the preceding words “shall be borne by the
company.”

Tie ordinary remedy when Parliament creates an obligation
to pay is by action. The Queen v. The Hull & Selby R. Co. (1844),
13 LJ.QB. 257; Booth v. Trail (1883), 12 Q.B.D. 8. That
remedy is open unless it is taken away or some other exclusive
remedy is given. Hutchinson v. Gillespie (1856), 11 Exch. 798,
25 L.J. Ex. 103, per Martin, B. Do the added words “and be
deducted from the compensation” provide an exclusive remedy?
If they do the statute is to be construed either as if the words
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“they shall be borne by the opposite party,” were deleted from it,
or as if it read “they shall be borne by the opposite party (to the
extent of) and be deducted from the compensation.” Is there
justification for such deletion or for the interpolation of the
bracketed words? 1 think not, having regard to “the provisions
and object of the enactment” Vallance v. Falle (1884), 13 Q.B.D.
109, at 110.

The general rule certainly is that
where an Act of Parliament creates a right and points out a remedy, no other
remedy exists.
But is the provision for deduction from the compensation intended
as a remedy? I doubt it. Its purpose may well have been to
require the company to resort to the compensation money as the
fund for payment of its cost until exhausted and to restrict its
right to maintain suit and to levy execution to any balance of
the costs not thus satisfied. As a remedy for the realisation of the
debt expressly created by the preceding clause it would son etimes,
as in the present case, prove grossly inadequate. It does not
cover the wholeright. The factaffordsa primd facieindication thatit
was not intended to be exclusive or subconstitutional. Shepherd
v. Hills, (1855), 11 Exch. 55; Vestry of St. Pancras v. Batterbury
(1857),2 C.B. (N.8.)477,at 487; Atkinson v. Newcastleand Gateshead
Waterworks (1877), 2 Ex. D.441. The giving of a special remedy
does not always take away the remedy by action. Batt v. Price
(1876), 1 Q.B.D. 264, at 269, per Lush, J. I agree with the trial
Judge and McCarthy, J., that in this case the right of action is
not taken away either expressly or by implication as to so much
of the taxed costs as cannot be satisfied out of the compensation.

I am also of the opinion that the Judge who approved the
taxation acted as persona designata and that we cannot review the
allowances made on the grounds pressed by Mr. Ford without in
fact entertaining an appeal from the taxation. So far as the right
of the appellant to certain items allowed depended upon findings of
fact, it was within the jurisdiction of the Judge to make such
findings and they cannot be reviewed for the purpose of establish-
ing that in making the allowance he exceeded his jurisdiction.

1 would allow the appeal and restore the judgment of the trial
Judge with costs here and in the Appellate Division.

BrobEuR, J.:—We have to construe in this case sec. 199 of the
Railway Act, R.8.C. 1906, ch. 37, which reads as follows:
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199. If, by any award of the arbitrators or of the sole arbitrator made,
under this Act, the sum awarded exceeds the sum offered by the company
the costs of the arbitration shall be borne by the company, but if otherwise
they shall be borne by the opposite party aud be deducted from the com-
pensation.

Several years ago, the appellant railway company desired to
expropriate a piece of land belonging to the respondent company.
An offer of $733.05 was made by the railway company; but the
offer was not accepted by the Saskatchewan Land Co. which, on
the other hand made a claim of $339,000. The award was for
$733.05 only and what appears to be the exorbitant claim of the
Saskatchewan Land Company was dismissed.  Now the railway
company sues for its costs, which have been taxed by Simmons,
J., at £5,116.20.

The trial Judge maintained the action (1919), 44 D.L.R. 133;
but the Appellate Division (1919), 46 D.L.R. 357, 14 Alta. L.R.
116, McCarthy, J., dissenting, reversed this judgment and dis-
missed the action on the grounds that the company could not
recover more costs than the amount which had been awarded.

In view of the large amount which had been claimed by the
respondent company on the arbitration proceedings, it is no
wonder that the costs incurred by the railway company were
much larger than the amount awarded. But it is no concern of
ours since, by sub-sec. 2 of sec. 199, those costs have been duly
taxed. The provisions of sec. 199 seem to mwe to be clear as
enunciating that the railway company having offered a certain
sum of money if the offer is not accepted, the company will be
bound to pay the costs if the amount which is later on granted
exceeds the sum offered; but if otherwise, if the amount which is
granted is not in excess of the amount offered, then the costs shall
be borne by the opposite party, with the additional right however
for the railway company to deduct the costs from the award.
In such a case, the railway company might, of course, not avail
itself of the privilege of deducting those costs and take an independ-
ent action to recover the whole amount. But if the railway
company wants to deduct those costs from the award, the statute
entitles it to make such deduction; but such a deduction will not
affect its right to recover by a direct action the balance which
might be due.

There is no doubt, I think, in view of the decision in Metro-
politan District Railway Company v. Sharpe (1880), 5 App. Cas.
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425, that the provision that the costs shall be borne by one or the
other of the parties creates a debt recoverable by action.

It has been contended by the respondent in this case that the
decision of the Judge who is persona designata taxing the costs is
subject to review in a case where he would have exceeded his
jurisdietion. I could have understood such a contention; but it
eannot be said that in the present case the Judge has exceeded
his jurisdiction in taxing the costs but he has simply exercised a
diseretion which he had under the statute.

For those reasons, 1 am of the opinion that the appeal should be
allowed with costs of this Court and of the Court below and the
judgment of the trial Judge restored.

Mignavrr, J.—Two questions arise on this appeal:

1. Can the costs of an arbitration under the Railway Act to fix compensa-
tion for the taking of land exceed the amount of the arbitrators’ award where

the costs are borne by the owner?

2. Can the taxation of such costs by a Judge be revised?

The first question involves the construction of sec. 199 of the
Railway Act, which is as follows:

199. If by any award of the arbitrators or of the sole arbitrator made
under this Act, the sum awarded exceeds the sum offered by the company,
the costs of the arbitration shall be borne by the company; but if otherwise
they shall be borne by the opposite party and be deducted from the com-
pensation.

2. The amount of the costs, if not agreed upon, may be taxed by the
Judge.

The whole question is as to the meaning of the words:
but if otherwise they (the costs) shall be borne by the opposite party and be
deducted from the p ion

I think it is impossible to deny that when the statute says
that the costs shall be “borne” by a party a right of action exists
against that party to recover the same, and obviously the whole of
the costs can be recovered in such an action.

The construction which the respondent places on sec. 199 is
equivalent to striking out the words “shall be borne by the
opposite party.”

For if the costs can only be deducted from the compensation,
all that would be necessary would be to say “but if otherwise they
(the costs) shall be deducted from the compensation.”

I cannot think that the intention of Parliament was to render
the company liable for all costs when its offer was below the
amount awarded, and to limit the liability for costs of the opposite
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party to an amount not exceeding the compensation, when the (A_N
offer of the company equalled or was higher than the award. 8.C.
Were that the case, the costs would not be borne by the opposite  (41ary
party, or only indirectly so, but would be borne or paid out of the Km:::mu
amount awarded. R. Co.
Giving therefore to each word in this section its proper and g,y \rcus.
natural ieaning, my opinion is that the liability for costs of the LA:‘:iND
opposite party is not restricted to the amount of the compensation. Howmestean
It follows that the judgment of the Appellate Division cannot SO_'
be sustained on this part of the case, and that the judgment of the Migaalt, J.
trial Judge should be restored.
The second question should, in my opinion, be answered in
the negative. The Judge under sec. 199 acts as persona designata
when he taxes costs, and no appeal lies from his decision, Canadian
Pacific R. Co. v. Little Seminary of Ste. Thérése (1889), 16 Can.
8.C.R. 606.
This rule was not disputed by the Counsel for the respondent,
but he contended that, although there was no appeal, when the

Judge in taxing the costs acted according to a wrong principle

of law, his order could and should be set aside by the Court.

On due consideration of the reasons adduced by the respondent
as constituting a wrong principle of law for the taxation of the
costs of the arbitration, I think that while they might be proper
grounds of appeal, they would not come under the rule which the
respondent asks us to apply, and as to which it is unnecessary to
express an opinion.

The appeal should be allowed with costs.

Appeal allowed.
FLETCHER v. FLETCHER.

Saskatchewan Court of Appeal, Haultain, C.J.S., Newlands, Lamont and
Elwood, JJ.A. December 3, 1919.

Divorce AND SEPARATION (§ II—3)—Jumispiction or Courr or Kina's
Bexca—Errect or 20-21 Vier. 1857 (Imp.) ch. 85.
The law of England as established by the Divorce Act, 20-21 Viet.
1857 (Imp.) ch. 85, forms part of the substantive law of Saskatchewan, and
?‘l‘l’ ri[flhu arising under this Act may be dealt with by the Court of King's
ench.
[Board v. Board, 48 D.L.R. 13, [1919] A.C. 956, applied.]

ArpeAL from the trial judgment (1918), 42 D.L.R. 733, 11
S.LR. 391, in an action for divorce. Reversed.
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E. B. Jonah, for appellant. estate
No one contra. b shoul(
The judgment of the Court was delivered by 3 his ¢l
Haviran, CJ8.:—The appellant in this case brought pro- 1 hower
ceedings in the King's Bench for dissolution of marriage on the the e
usual statutory grounds as known in England. The trial Judge by ac
held that the law of England relating to divorce as established by : Surroy
the Divorce Act, 20 & 21 Viet. 1857 (Imp.), ch. 85, was not part shoul¢
of the law existing in this Province, and that the Court of King's A which
Bench consequently had no jurisdiction in the matter. He also Tk
found on the evidence that otherwise the plaintifi would have heen ‘ appeal
entitled to the relief asked for. i tions.
This appeal only deals with the first part of the decision. On : d.
the authority of the case of Board v. Board, 48 D.L.R. 13, [1919] 3 H.
A.C. 956, recently decided by the Judicial Committee of the Privy M
Couneil, it must now be taken as settled law that the law of Eng- Jane 1
land as established by the Divorce Act of 1857 forms part of the of the
substantive law of this Province, and that any right which was t Septen
introduced into the law of the Province under that Act may be of the
enforced in the Court of King's Bench. 1 Daniel
The appeal should therefore be allowed, and as there has been 3 $2,085
no formal judgment entered, the case will be referred to the trial & in the
Judge to make such order or decree as the plaintiffi may be entitled ‘ claim,
to in view of this decision and the finding on the evidence below. ; Pre
Appeal allowed. the sts
. 69 rela
Re MORROW. ' oonkon:

Ontario Supreme Court, Appellate Division, Meredith, C.J.C.P., Riddell, d plete "
Latchford and Middleton, JJ.  October 31, 1919, 3 that tt
ArreaLn (§ I B—5)—Riant orF arrEAL—ORDER OF SURROGATE CoUrT JUnGE sul
—CONDITIONS OF ORDER—PERSONA DESIGNATA—SURROGATE COURTS
Acr, sEcs, 34 Axp 69, part of
An order made by a Surrogate Court Judge under the provisions of the g "
Surrogate Courts Act, R.8.0. 1014, ch. 62, sec. 69(7) directing an action \ dealing
to be brought in the Supreme Court is made by him as persona designata, sub-sec
and there 1s no right of appeal therefrom. 3 Court,
0 |
ArreaL by Robert James Morrow, the executor of the will relereny

of Mary Jane Morrow, deceased, from an order of the Judge of the ! of the ¢
Surrogate Court of the County of Lennox and Addington, made Whe
under the provisions of sec. 69, sub-sec. (7), of theSurrogate Courts ‘ whith {
Act, R.8.0. 1914, ch. 62, upon the application of the executor,

serve t]
directing that Daniel Henry Morrow, a claimant against the
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estate of the deceased, whose claim was contested by the executor,
should bring an action in the Supreme Court of Ontario to establish
his claim and recover the amount thereof, upon the conditions,
however, that the executor and the estate should bear and pay
the extra costs occasioned by the application and by proceeding
by action in the Supreme Court, instead of proceeding in the
Surrogate Court, in any event of the action, and that the action
should be brought on for trial at the next sittings at Napanee,
which was a sittings for the trial of actions without a jury.

The order being made upon the executor’s application, his
appeal was against only the part of the order imposing the condi-
tions. Apper! qui shed.

J. C. Thomson, for the appellant

H. 8. White, for the claimant, respondent.

MipreToN, J.:—Appeal by the executor of the late Mary
Jane Morrow from an order of the Judge of the Surrogate Court
of the County of Lennox and Addington, made on the 22nd
September, 1919, under the provisions of sec. 69, sub-sec. (7),
of the Surrogate Courts Act, R.S.0. 1914, ch. 62, directing that
Daniel H. Morrow, a claimant against the estate for the sum of
$2,985, whose claim is contested by the executor, do bring an action
in the Supreme Court for the recovery or establishment of his
claim, upon certain terms in the order set out.

Preliminary objection was taken that under the provisions of
the statute no appeal lies to this Court. The provisions of sec.
69 relate to the contestation of claims against the estate; and the
contention is that the provisions of this section establish a com-
plete code of procedure with respect to the matter dealt with, and
that there is no appeal save that given by the section itself, in
sub-sec. (6), which provides that if the amount of the claim, or the
part of it which is contested, exceeds $200, an order of the Judge
dealing with the claim shall be subject to appeal as provided by
sub-sec. (5) of sec. 34, that is, an appeal to a Judge of the Supreme
Court in like manner as from the report of a Master under a
reference directed by the Supreme Court. A careful consideration
of the statute convinces me that this contention is correct.

Where a claim is made against the estate of a deceased person
which is deemed unjust by the personal representative, he may
serve the claimant with a notice in writing contesting it (sec. 69,
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sub-sec. 1); and “the claimant may thereupon apply to the Judge
of the Surrogate Court” for “an order allowing his claim and
determining the amount of it,” and the Judge, upon hearing the
parties and their witnesses, may determine the validity of the
claim (sub-sec. 2). If the amount of the claim is not more than
$100 and is otherwise within the jurisdiction of the Division
Court, the application shall be made to a Judge of a Division
Court, who shall determine the claim, unless both parties consent
to the Judge of the Surrogate Court dealing with the matter (sub-
sec. 3). If the Judge allows the claim, his order, when filed in the
County Court of the county, shall, irrespective of the amount of
the claim, become and be enforced as a judgment of that Court
(sub-sec. 6), unless the claim has been dealt with by a Judge of the
Division Court, in which case the decision is to be enforced in like
manner as a judgment of the Division Court (sub-sec. 8).*

By an amendment to this section, 9 Geo. V. ch. 27, sec. 2,
provision is made for allowing the Judge dealing with the matter
to direct the issue of a commission to take the evidence of a witness
out of Ontario, or to make an order to take the evidence of a
sick or infirm witness, de bene esse, and also providing that a
subpeena may issue to enforce the attendance of witnesses within
Ontario, and that the Rules of the Supreme Court so far as appli-
cable shall apply to the issue of a commission and its execution,
and the Judge is empowered to award the costs of these proceedings
according to the tariff of the County Courts.

All these provisions, it will be observed, would be quite unneces-
sary if the proceeding under sec. 69 is to be regarded as a proceeding
in the Surrogate Court, for the Surrogate Court Rules make
adequate provision with respect to all matters of practice.

It is particularly significant that upon the determination of
the claim the judgment does not become a judgment of the Sur-
rogate Court, but becomes a judgment of either the County Court
or the Division Court. All this points to the Judge being
persona designata for the purpose of determining the validity of
the claim.

*Sub-section 7 is as follows: “Where the claim, or the part of it which is
contested, amounts to $800 or more, instead of proceeding as provided by this
section, the Judge shall, on the application of either party, or of any of the
parties mentioned in sub-section 5, direct the creditor to bring an action in
the Supreme Court for the 'y or the establish of his claim, on such
terms and conditions as the Judge may deem just.”
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It is argued that there is a right of appeal to a Divisional
Court under sec. 34 (1) of the Surrogate Courts Act; but the
appeal there contemplated is from “an order, determination or
judgment of a Surrogate Court,” which is sharply contrasted with
the right given by sub-sec. (5) to appeal “from any order, decision
or determination of the Judge of a Surrogate Court, on the taking
of accounts.”

The fact that a right of appeal is given by sec. 69, sub-sec. (6),
from the order of the Judge dealing with the claim upon its merits,
and that no further or other right of appeal is given, precludes
the idea that it was the intention of the Legislature that there
should be an appeal from merely interlocutory orders.

The appeal here is not from the order directing the bringing
of an action in the Supren e Court for the establishment of the
claim, for the making of such an order is obligatory when it is
desired by either party, but it is from the terms and conditions
which the Judge has seen fit to impose. As there is no right of
appeal, it will not be proper to discuss the propriety of the terms
imposed.

The appeal, therefore, fails for lack of jurisdiction, and should
be quashed, with costs to be paid by the appellant to the respond-
ent.

RiopeLy, J., agreed with MippLETON, J.

Larcurorp, J.:—Under sec. 69 (7) of R.S.0. 1914, ch. 62, the
Judge was bound to direct the creditor to bring an action in the
Supreme Court, on such terms and conditions as to him might
seem just.

The executor has no objection to the order directing the
bringing of the action; but he contends that the term as to costs
imposed is beyond the discretion which the Judge might properly
exercise, and on this point appeals, basing his right to appeal on
sec. 34 of the same Act.

Mr. White raises the preliminary objection that an appeal
does not lie, in the circumstances.

Section 69 deals with the contestation of claims against an
estate.

When a claim is contested by a notice in writing, the claimant,
within 30 days after receiving the notice, is, on 7 days’ notice to the
persons interested, entitled to apply for an order allowing his
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}I ONT.  (laim. Should he not so apply within 30 days, his claim is deemed
O to be abandoned and is forever barred. If the claim is in excess
s o of $100, the application is to the Judge of the Surrogate Court
'+ Morrow.  out of which probate or letters of administration issued. If it
il Latehford, ). amounts to not more than $100, the application is to be made to
1;? § a Judge of a Division Court in which an action for the recovery
i of the claim might be brought. The claim shall then be heard by
M the Judge at a sittings of such Court unless the claimant and the
kil representatives of the estate consent that the application be made
i it to the Judge of the Stirrogate Court.
z’ If the amount of the claim exceeds $200, an order of the Judge,
| manifestly an order allowing or dismissing the claim, is, by sec.
; 69 (6), “subject to appeal as provided by sub-section 5 of section
lij 34"—*as provided,” 1 take to mean, “in the manner provided.”
8 “The Judge,” where the amount of the claim exceeds $100,
4? ! is the Judge of the Surrogate Court out of which probate or letters
; ﬁ‘ ! of administration issued—in this case the Judge making the order
’ ﬁ' which is in part appealed from.
A Turning now to sec. 34 (1), provision is found for appeal from
s an order, determination, or judgment of a Surrogate Court to a

- - -
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E’r Divigional Court.
The order now appealed from is not an order of the Surrogate
i Court, but an order of the Judge of that Court as persona designata.
b The provision of sec. 34 (5) i+, that “an appeal shall lie from
any order . . . of the Judge of a Surrogate Court, on the
taking of accounts in like manner as from the report of a Master
under a reference directed by the Supreme Court, and the practice
and procedure, upon and in relation to the appeal, shall be the
same as upon an appeal from such a report.”
However, the order appealed against, while an order of a
Surrogate Court Judge, is not an order made on the taking of
accounts, and, if it were, an appeal could not be made from it to
a Divisional Court, but to a single Judge in Court.
It, therefore, seems evident that no appeal lies from the order
made.
The motion should be dismissed with costs. .
Moredish, Megrepits, C.J.C.P. (dissenting):—In my opinion, each of 3 al
Mr. Thomson’s contentions is well-founded; whilst that of Mr.
White is ill-founded. I would therefore allow this appeal, leaving tt
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the parties untrammelled in the exercise of their common law
rights of resort, in the ordinary way, to the Courts of law of the
Province for a determination of the matters in question bhetween
them.

The respondent claims, from the estate in the hands of the
appellant as executor, a large sum of money—about $3,000-—for
board and lodging, among other things, said to have been supplied
by the respondent to the testatrix of the estate in question in her
lifetime. The respondent, in the performance of his duty as such
executor, disputes the claim in all respects: so that, unless the
boast that the doors of the Courts of law of the Province are open
to all alike is not true, the respondent must take the ordinary
course of bringing an action in this Court for the purpose of
establishing and enforcing his claim; unless indeed the respondent
consents to a determination of it in some other way; and that he
has not done, but, on the contrary, insists upon making his defence
in an action in this Court in the ordinary way if the respondent
invoke the aid of the law to enforce his claim.

It is not now contended that the respondent can proceed in
any way but in an action in this Court; but he has obtained, in a
Surrogate Court, an order purporting to hamper the appellant,
as defendant in such an action, in depriving him of all his ordinary
rights of trial by jury, and not only depriving him of his ordinary
rights in respect of his own costs, but, beforehand, compelling
him to pay the costs of the respondent as plaintiff in that action,
whatever the result of it may be; and thus also depriving the
Supreme Court of Ontario of its powers in these respects, which,
for very obvious reasons, it should be in an incomparably better
position to consider during the progress of the litigation, than the
Surrogate Court Judge can be beforehand, or, indeed, than any
one could with any degree of reason consider him to be.

I cannot believe that the learned Judge of the Surrogate Court
could have quite seen the effect of the order, in so far as it is
appealed against, when directing that it should issue. Such
things are quite possible anywhere: the mind may be occupied
with minor matters, such as matters of detail, or indeed of irritation
at the course of the argument on one side or the other.

The unvarnished effect of the order is: if you will not try
this case before me, 1 shall deprive you of your right to require a

E
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trial by jury, and make you pay the costs of the action even if you
are successful: the latter alone a burden which would very likely
compel the person upon whom it is put to abandon his right of
trial in the ordinary way: a right which it was said was considered
of so much moment as, with other momentous matters, to
necessitate a somewhat important meeting near the reeds of
Runnymede: and incidentally to tie the hands of the trial Judge
in the Supreme Court of Ontario—unless he should treat the
order as invalid because unauthorised by the Act—from directing
a trial by jury, and as to costs, matters which are so proper for his
consideration that the law gives him ordinarily an almost uncon-
trolled discretion regarding them.

1 should therefore have thought that, if in the Surrogate Court
there were any power to make it, it should not have been made,
and should be promptly discharged.

And I am also of opinion that there was no power to make it.

The very nature and effect of it should indicate that there is
not: it should need plain legislation to warrant it; and the legis-
lation relied upon makes it plain to my mind that it is unwarranted.

Section 69 of the Surrogate Courts Act is the only legislation
relied upon as conferring it.

That section was enacted for the purpose of better enabling the
accounts of an estate to be taken in a Surrogate Court, in so far
asthey properly might be taken there, thus avoiding any-great need for
taking such accounts in Chancery, as often they were. But the
Legislature has been very careful to preserve ordinary rights of
litigation, and not to give compulsory jurisdiction to any Court
in an amount beyond its ordinary jurisdiction.

When a claim is made against an estate which the personal
representative deems unjust, he is to give the claimant notice
that he contests it. These proceedings are entirely out of Court.

Then the claimant may apply for an order allowing it.

1f the claim does not amount to more than $100, and is other-
wise within the jurisdiction of a Division Court, the application
is to be made to a Judge of such a Court, and the claim is to be
heard and determined at a sittings of that Court, unless the personal
representatives consent to a trial in the Surrogate Court. Thus
the common right of trial is preserved to the estate in regard to
such minor claims as are within the jurisdiction of a Division
Court.
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Then claims up to $800, that is, within the widest
compulsory jurisdiction of a County Court, are to be dealt with
as the Judge of the Surrogate Court may direct. That is, in
effect: that cuses within the jurisdiction of a County Court are
to be under the power of the Surrogate Court Judge, who is also
Judge of the County Court; and who may, on the claimant’s
application before mentioned, “‘make such order on the application
as he may deem just;” including no doubt trial by jury; thus
making the combined Surrogate and County Court Judge master
in his own house: but plainly, as we shall see, without authority
in the upper house.

Then, if the amount be $800 or more, under sub-sec. (7), if
any one concerned in the trial demand it, the Surrogate Court
Judge shall, on the application made by the claimant under sub-
sec. (2), “direct the creditor to bring an action in the Supreme
Court for the recovery or the establishment of his claim, on
such terms and conditions as the Judge may deem just.”

Thus again preserving the open doors of the Courts to those
who desire to enter for the purpose of having their rights deter-
mined in the ordinary way.

And in no way imposing any obligation upon, or putting any
impediment in the way of, a personal representative having any
claim, against the estate, determined, against his will, in any but
the ordinary course of law.

The provisions of sub-sec. (7), regarding the imposition of
terms and conditions, are relied upon as conferring power upon a
Surrogate Court Judge to impede and burden a defendant’s right
of defence in the Supreme Court, in which he has the clearest
legal right to have his case dealt with, to any extent that he may
please; even to the extent of compelling him to abandon that
right. But what excuse could there be for any such legislation?
And what excuse for holding that there is?

It is the creditor who is to bring the action, upon such terms and
conditions as may seem just: how then can the terms and condi-
tions be imposed on a defendant? His right is absolute to demand
a trial in the ordinary course of law; no terms or conditions are
put upon that right: it is the bringing of the action that is to be
subject to just terms and conditions: such, for instances, as
security for costs by one who according to the ordinary practice

31

ONT.

8.C.

Re
Morrow.

Meredith,
CicCP.




DominioN Law REporTs. [0 D.L.R.

should give security; and limiting the time within which the action
shall be brought, so that the winding-up of the estate may not be

delayed by an unjust claim made in the hope of getting some 4 1
settlement of the claim to avoid the costs and delay of defending .
it.  All this without encroaching upon the province of the Supreme 9 8
Court, encroachment as needless as improper—both in the super- ] gove
lative degree. :

1 am therefore clearly of the opinion: (1) that there was no ordel
power to impose the “terms and conditions” in question; and e
(2) that, if there had been, they ought not to have been imposed: i 1
indeed I have not yet heard any excuse for imposing them. unles

But Mr. White contends that there is no right of appeal against o =y
the order in question: that is, that a defendant may be deprived , A
of such important rights as those in question wrongfully without 3 lie fr
redress: and it follows that, if that be so, no appeal would lie ; on t}
even though the Judge of the Surrogate Court, in defiance of the b Mast
defendant’s plain right and in disregard of his statute-imposed T
duty, had refused to *‘direct the creditor to bring an action;” ] the 8
or had imposed “conditions” so onerous upon the legal repre- p of the
sentative as indirectly to deprive him of his common law and g prope
statute rights. 6 respo

His appeal to sub-sec. (6), which provides for an appeal, in i estatc
certain cases, as if from a Master of the Supreme Court in taking whils(
accounts, and his contention, based upon it, that an appeal to this the es
Court in such a case as this would be anomalous, lose all force 4 twice
when attention is directed to the fact that the appeal under ‘ A
sub-sec. (6) applies to cases similar to those which arise in “taking N throu
accounts in a Master’s office,” appeals which always have been ¢ the Su
in the first place to a single Judge and from him to this Court; i only i
matters often really more for an accountant than for a Judge; 3 Le
whilst the order in question really strikes at the vitals of the 3 tested
rights of litigants, including untrammelled rights of entry to the i Court
ordinary Courts of the Province and trial there. A right which " of ad
may be of great importance in this case, in which there is likely to g ceedin
be a conflict of testimony, and in which everything is likely to 4 before
depend upon the credibility of the witnesses, and so it is a case * Is tha
which the trial Judge may very well think should be tried by a ! whose
jury of the county in which the parties live, and who should be the questi
best judges of the truthfulness and untruthfulness of the witnesses: under
S




50 D.L.R.] DomiNioN Law REPORTS,

but cannot give effect to his judgment because the inferior court
Judge has tied his hands.

That there should be a right of appeal in this case is very plain;
and that there is, I should have thought equally plain.

Section 34 of the Surrogate Courts Act is the section which
governs the rights of appeal under the Act; and its first sub-section
provides that: ““Any person who deems himself aggrieved by an
order . . . of a Surrogate Court, in any matter or cause,
may appeal therefrom to a Divisional Court . . .”

The next sub-section provides that ‘““no such appeal shall lie
unless the value of the property to be affected by such order

exceeds $200.”

And the fifth sub-section provides that: *“ An appeal shall also
lie from any order . . . of the Judge of a Surrogate Court,
on the taking of accounts in like manner as from the report of a
Master under a reference directed by the Supreme Court . . .”

The order in question is in form and in substance an order of
the Surrogate Court, made in a matter in that Court—In thematter

of the estate of Mary Jane Morrow, deceased; and the value of the
property of the estate affected by it is almost $3,000; for, if the
respondent succeed in enforcing his claim, the property of the
estate to that amount or value must be taken to satisfy it—
whilst the costs alone, on both sides, which the order compels
the estate to pay in any event, cannot but amount to more than
twice $200.

A Surrogate Court can make orders and judgments only
through its one judicial officer, the Surrogate Court Judge: and
the Surrogate Court Judge can make orders such as that in question
only in and as representing the Court.

Let me take at random an instance or two by which this may be
tested. Section 25 provides that where the Judge of a Surrogate
Court is an applicant, in his own county, for probate or letters
of administration, the application, and any subsequent pro-
ceedings in the matter of the estate, may be made to and taken
before the Judge of the Surrogate Court of an adjoining county.
Is that Judge not a Judge, but only persona designata, against
whose orders and judgments, even an order and judgment upon the
question of the validity of the will, there is no appeal? Again,
under sec. 37, the Judge of a Surrogate Court may make an order
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staying all further proceedings on an application for probate or
letters of administration. Could it be contended that in that he
acts as persona designata, and not as the Judge of the Court per-
forming its duties and exercising its powers?

Mr. White seems to me to have been led astray through not
observing that the taking of accounts in the Surrogate Court is
really more in the nature of an accountant’s, than of judicial, work:
that it is really, generally, that which in the marginal note to
sub-sec. (5) of sec. 34 is termed an audit—*‘ Appeal from audit of
accounts;” and therefore is taken out of the general right to appeal
direct to this Court, so widely given in sub-sec. (1) in regard to all
things judicial.

Upon the argument of the appeal these things seemed plain
to me, as I am bound to say they still do; and I was and am,
therefore, in favour of allowing this appeal and discharging the
order in question in so far as it is appealed against: but the other
members of the Court are of opinion that no appeal lies to this
Court in this case; and, therefore, the appeal must be quashed
with costs. Appeal quashed.

BENNEFIELD v. BIRDSELL.
Alberta Supreme Court, Walsh, J. November 19, 1919.

Arracument (§ 1 B—10)—Wrir ssuep—Recovery orF pesr—Goops
SEIZED—APPEAL—RULE 666—Errect or Laxp Titees Act, 6
Epw. VIL (Avta.) cn. 24,

A writ of attachment against the 1;u~ln of the defendant will be granted
in an action for the recovery of a debt under rule 666, provided that the
judgment is not obtained on the personal covenant in an agreement of
sale of land. Execution cannot be issued on such a judgment according
to the provisions of the Land Titles Act, 6 Edw. VIL. (1906) ch. 24, sec.
62, as amended by 9 Geo. V. (1919), ch. 37, sec. 1.

Morion to the Alberta Supreme Court to set aside a writ of
attachment. Motion fails.

A. U. G. Bury, for the motion.

A. 8. Watt, contra.

WaLsH, J.:—The defendant moves to set aside an ex parte
order of Ives, J., for a writ of attachment against his goods and to
set aside the writ and the seizure made by the sheriff under it.
Although a careful reading of the material has led me to modify
somewhat the opinion which I expressed at the close of the argu-
ment as to the defendant’s conduct I still think that there was
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ample ground for the plaintifi’s belief of the defendant’s intention
to abscond from Canada and of his attempt to dispose of his
property with intent to defraud her and therefore that if the action
is one in which a writ of attachment can be issued this writ was
properly issued. The plaintifi's solicitor, Mr. Shortreed, has had
no opportunity to meet the affidavits of the defendant and Madsen
which I allowed to be filed on the hearing of the motion and so it
would not be fair to criticise the stand that he is said to have taken
with reference to the offer of the defendant to satisfy the plaintifi’s
claim. All that I can say is that if the facts are as sworn to by these
wen he should have shewn a better disposition towards their
attempts to settle this dispute than he did.

The real questions for my decision are (a) whether or not the
plaintiff’s claim is for the recovery of a debt so as to bring it within
r. 666 and (b) if it is whether or not the issue of the writ of attach-
ment in this action is prohibited by sub-sec. 3 of sec. 62 of the
Land Titles Act as amended by ch. 37, sec. 1, Alta. Ntats, 1919,

The defendant agreed to buy certain land from the plaintiff
and to pay for it out of the crops grown upon it from year to year.
He was to deliver at the elevator or in cars in their joint names all
grain grown on the said land during the currency of the agreement
which was to be sold as agreed upon in writing. One-half of the
proceeds was to be paid to the defendant who was to pay out of the
samre the interest on the purchase money. The other half was to be
paid to the plaintiff free and clear of all encumbrances and to be
by her applied as payment of principal only. The defendant sold
of this year's crop grain to the value of $1,650.17, and received the
proceeds of the same. There is a dispute between the parties as
to whether or not this grain was marketed with the plaintifi’s
consent but for my present purpose I think that immaterial. She
unquestionably and admittedly was entitled to one-half of it,
$825.08, and this the defendant did not pay over to her but has
admittedly used it for his own purposes. She sues to recover this
sum. Is her claim for the recovery of a debt? for it is only in an
action for the recovery of a debt that a writ of attachment can issue
under our practice. In my opinion it is. Whether or not the
defendant had the right to take this grain to market and sell it
the plaintiff unquestionably was entitled to one-half of the money
resulting from its sale. It was money had and received by him for
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her use which was one of the counts in what under the old style of
pleading were called the common counts, or common indebitatus
counts in an action of debt. If the defendant had no right to sell
the grain the plaintiff might have sued for damages for conversion
but she was not bound to do that for she could waive the tort and
sue for money had and received. Her share of this money was a
definite ascertained sum which belonged to her, which in the
defendant’s hands constituted a sum of money owing by him to
her and which therefore was in my opinion a debt.

Then it is said that the above quoted section of the Land
Titles Act, 6 Edw. VIL. 1906, Alta. ch. 24, as amended by 9
Geo. V. 1919, ch. 37, is in the plaintifi’s way. Sub-sec. 2 of sec. 62
provides that no execution to enforce a judgment upon the personal
covenant contained in an agreement of sale of land shall issue until
sale of the land. Then comes sub-sec. 3, which says that as long
as execution cannot issue the payment of money secured by an
agreement for sale of land shall not be enforced by attachment or
garnishment. The land covered by the contract in question has
not yet been sold. The question is, if the plaintiff recovers a judg-
ment in this action for this money can she issue an execution upon
it at once or must she wait until the land has been sold? If she
cannot issue an execution she unquestionably had no right to issue
this attachment and the defendant’s motion must succeed. 1
think that she will be able to issue her execution as soon as she gets
her judgment. This action is not brought upon what is called in
the statute the personal covenant contained in the agreement of
sale. That of course is the covenant under which the purchaser
binds himself to pay the purchase money and interest. Though
it is based upon the agreement, it arises out of something dehors the
contract entirely, something which the contract gave the defendant
the opportunity but not the right to do. The money when received
by her will of course go in reduction of the purchase money but
that does not make the action to recover it one upon the personal
covenant. The statute goes very far in the protection of purchasers
but I do not think it goes far enough to compel me to hold that
when a purchaser has under cover of his contract got into possession
the money of his vendor which if turned over to her will reduce the
amount owing by him under it for purchase money he cannot be
made to pay it to her until she has sold the land.
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I think that this objection must also fail. The motion also
was to set aside a garnishee summons on the same grounds and it
of course must fail too. The costs of the motion will be in the cause.
Rule 669 gives the defendant the right to have his goods returned
to him upon giving sufficient security for or paying into Court an
amount equal to its appraised value. I have nothing before me to
shew what that appraised value is but unless it is very much in
excess of the plaintifi’s claim he ought to be able to pay it, for in his
last affidavit he swore that he offered to pay off the chattel mort-
gage held by her on his horses and to pay her claim of $825 in this
action and $25 for costs. In the hope of enabling these people to
settle a matter about which there seems to be very little room for
dispute I would suggest that the defendant pay the plaintiff's
claim and costs and if he does that the plaintiff has absolutely no
right to insist as the defendant swears her solicitor did that he also
give her a quit claim of hii 1terest in the lands.

Motion fails.

CANADIAN NORTHERN R. Co. v. SPRINGFIELD.

Manitoba Court of Appeal, Perdue, C.J.M., Cameron, Haggart and Fullerton,
JJ.A. December 1, 1919.

Taxes (§ III F—146)—Tax saLe—VavLmiry.
In Manitoba a tax sale is invalid for every purpose unless the property
was at the time liable for all the taxes for which it was sold.
[Review of legislation.]

ArpeAL from the judgment of Macdonald, J., in an action to
recover the amount of money and costs paid under protest to
a municipality to prevent the issue of a certificate of title on a
sale for taxes. Reversed.

0. H. Clarke, K.C., for appellant; H. M. Hannesson, for
respondent.

The judgment of the Court was delivered by

CameroN, J.A.:—This action is brought to recover the sum of
$494.68 made up of $184.80 taxes for 1910 and percentages;
$174.73, taxes for 1911 with percentages, and $135.15 costs of tax
application in cespect of certain lands, paid to the defendant
municipality by the plaintiff company under protest to prevent
the issue of a certificate of title. A case was stated for the opinion
of the Court and the facts appear in the judgment of Macdonald,
J. The lands were sold for taxes for the years 1910 and 1911 on
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November 1, 1912.  For the former year the taxes were admitted
to have been properly imposed and the defendant municipality
paid into Court the sum of $192.35, being the taxes for 1911 and
percentages and interest, but denied liability for the $135.15
costs of application. Macdonald, J., gave the plaintifi company
judgment for the $192.35 and costs up to the date of the payment

- into Court but awarded the defendant municipality the costs

subsequent thereto. The plaintifi company appeals from this
judgment on the ground that it was entitled to repayment of the
costs of application. It is contended that the sale was invalid
in toto and reliance was placed on the wording of sec. 199 of the
Municipal Assessment Act, R.S.M. 1913, ch. 134.

Section 199 is as follows:—

109. Uponthomrubndcwoyunlmmthdlyduh,mdm
unless and until the land is red d, the tax purch or his assigns shall,
innllmurpmmdhpvbemnwchux-huquuuomd,bem
Jacie deemed to be the owner of the land.

@ Um&nmnﬁond-ndpuwdoﬂwoyuntbew-m
to the district regist ided for shall in any proceedings in
uyC«mmthqunnea,.ndlortbepurpo:dmmleundutb
Real Property Act, be, except as hereinafter provided, conclusive evidence
of the validity of the assessment of the land, the levy of the rate, the sale of
the land for taxes and all other proceedings leading up to such sale and that
the land was not redeemed at the end of said period of two years; and, not-
withstanding any defect in such assessment, levy, sale or other proceedings,
no such tax sale shall be annulled or set aside except upon the following
grounds and no other; that the sale was not conducted in a fair and open
manner, or that the taxes for the year or years for which the land was sold
had been paid, or that the land was not liable to taxation for the year or years
for which it was sold.

In the Revised Statutes of 1891, ch. 101, sec. 191, the words
setting forth the grounds on which, and no other, a tax sale could

be set aside were these:—

That the sale has not been conducted in a fair and open manner: or
that there were no taxes due and in arrear upon such land at the time of said
sale for which the same could be sold.

The issue of tax sale deeds by municipalities was abolished
and a new method of making title to land sold at tax sales by
application to the District Registrar was instituted in 1894 by
57 Viet. ch. 21, sec. 5. The District Registrar was authorised
and bound to proceed in the manner therein prescribed, and
issue a certificate of title unless it was shewn to his satisfaction
that the land was not liable for “the taxes or any portion of the
taxes for which the same was sold.” This last mentioned section
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was repealed by 60 Viet. 1897, ch. 21, sec. 1, ar ' a new set of
sections substituted. By sub-sec. (9) of said sec. . the District
Registrar was bound to issue a ccrtificate unless it was shewn to
him that the land was not liable for “any portion of the taxes
for which the same was sold.” This latest mentioned section was
in its turn repealed by sec. 12, ch. 35, 63-64 Vict. 1900 and another
series of sub-sections substituted, and in sub-sec. (16), there are
set out the only grounds upon which a tax sale ean be annulled or

set aside in these words:—

That the sale was not conducted in a fair and open manner, or that
the taxes for the year or years for which the land was sold had been paid or
that the land was not liable for taxation for the year or years for which it
was sold.

These words were carried into the 1902 revision, ch. 117, sec. 202,
and appear in the revision of 1913, see. 199, ch. 134, as above
quoted. It appears therefore that the words of sec. 199 on which
the solution of the question before us depends have been on the
statute book only since 1900. Decisions of our Courts on the
validity of tax sale proceedings prior to that time have, therefore,
little application. Apparently if the legislation above referred
to enacted in 1894 or in 1897 had remained in force, there could
have been no question as to the validity of the sale before us.
But the wording of sec. 199 is different, and no doubt designedly
80, and it i8 now open to an owner to impeach a tax sale on the
ground that the land was not liable to taxation during the year or
vears for which it was sold. It was sold for taxes for the years
1910 and 1911, and it was not liable to taxation for those years,
but only for one of them.

Sec. 152 of ch. 134, R.S.M. 1913, provides that:

Whenever the whole or any portion of any tax on any land has been
due and unpaid for more than one year, after the thirty-first day of December
of the year in which the rate was struck, such land shall be liable to be sold

for arrears of taxes unpaid thereon up to the time of the making up of the
list for sale, and the costs of advertising.

This provision is clear. The right to sell arises as soon as
any taxes, or the taxes for any year, are unpaid for more than a
year, and thereupon the municipality has the right to sell for the
whole amount of the taxes in arrears at the time the list is made up.
It is on the basis of this aggregate amount that the treasurer
offers the lands for sale (sec. 165) and the treasurer is authorised
to give his certificate, in the form given in sec. 175, that he has
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sold the land “for arrears of taxes and costs.” The owner of
the land is given the right of redemption at any time within two
vears by paying or tendering to the treasurer “the amount of '
arrears and costs, for which the same was advertised and sold,” ] HaBg
together with the prescribed percentages. .
It is clear, therefore, that lands are made liable to be sold & Ar
+ for all taxes in arrear at the time of preparing the lists, provided -
that some portion of them is in arrear for more than one year. ; 4
After the list is made up the municipality deals with all the arrears f h
as one amount, and they are the foundation of the sale proceedings ¢ .
and of the title to the purchaser. It is impossible to find any
suggestion that the municipality may offer for sale or sell lands f e
for an amount which includes a sum in excess of that lawfully 5 ks Al
due. If that be so, and I see no escape from the conclusion, it 4 Colur
seems to me that the general rule applies that, “if land is sold for : trial
taxes, a part of which are legal and a part illegal, the sale is void ke habea
in toto.” Black on Tax Titles, par. 230, and the cases there 'S his it
cited. ) Boarc
p4 The decisi lly ise the following fundamental rules: X 1910,

Thnt.tu-hhmnlidlorwypurponunlu-theproponywnnthe 8 A
time liable for all the taxes for which it was sold. % T

37 Cyc. 1287. This door of relief, closed by previous legisla- MY
tion, is now thrown open to the owner. I think the words in .7,
sec. 199: “for the years for which it was sold” mean: “For oty
all the years for which it was sold,” and that as the land was w18
not liable for taxation for both the years for which it was sold, respos
the sale was for all purposes invalid. o ol
There were some other matters discussed on the argument, .Si:
such as the failure of the company to make the prescribed return
of this land to the treasurer, but, in my opinion, they have no
real bearing on the question before us. I would answer the i
rgum
question in the case as follows:— Th
Plaintiff is entitled to recover the whole amount paid to redeem, less the
1910 taxes and percentages. 3 any of

I would allow the appeal and enter judgment accordingly. S'“Pml
The plaintiff company must have the costs of action as well right {
subsequent as prior to the payment into Court, and the costs of provid
this appeal. Appeal allowed. tf'ea;l]yu
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THE KING v. JEU JANG HOW.

Supreme Court of Canada, Davies, C.J., Idington, Duff, Anglin, Brodeur and
Mugnault, JJ. October 16, 1919.

Haneas corrvs (§ I C llll —JURISDICTION —HABEAS  CORPUS—SUPREME
Courr Act, RR.C,, cn. 139, secs. 39 (0), 48—AMENDMENT 8-0

Geo. V., cu. 7, sEC. 3—EFFECT OF PERSON BEING AT LARGE,
An appeal to the Supreme Court of Canada from the Court of final resort in
uu\' provinee except Quebee in the ease of habeas corpus will not lie under
39 (¢) of the Bupreme Court \H unless the case comes under sec.

4'~ ‘as amended by 89 Geo. V. ch. 7, sec. 3.

And when the person, the le; uuln\ of whose custody was in question,
has been n-lcmnl )y the Court below and is at large, the right of appeal
given by sec. 39 (¢) “does not exist.

|Mitchell v. Tracey & Fielding (1919), 46 D.L.R. 520, 58 Can. 8.C.R
640; Cox v. Hakes (1890), 15 App. Cas. 506, followed (1),  See also anno-
tation 13 D.L.R. 722))

i) ApPEAL from the judgment of the Court of Appeal for British
Columbia (1919), 47 D.L.R. 538, reversing the judgment of the
trial Judge, Murphy, J., allowing an application for a writ of
habeas corpus and ordering that the respondent should be accorded
his liberty and freed from the order for deportation issued by the
Board of Enquiry under the Immigration Act, 9-10 Edw. VII.,
1910, ch. 27, sec. 33, sub-sec. 7. Quashed.

A motion was made to quash the appeal on three grounds:
(1) That the right of appeal is taken away by sec. 48 of the Sup-
reme Court Act, R.8.C. 1906, ch. 139, as amended by 8-9 Geo. V.,
ch. 7, sec. 3; (2) That the proceedings for habeas corpus arise out
of a eriminal charge and are therefore not within clause (¢) of
sec. 39 of the Supreme Court Act; (3) That the fact that the
respondent was at large under an order for his discharge precludes
any right of appeal.

Sir Charles Tupper, K.C., for the motion.

R. V. Sinclair, K.C., contra.

Davies, C.J.:—We were all of the opinion at the close of the
argument on this motion that it must succeed.

The appeal sought to be quashed clearly does not come within
any of the classes of enumerated cases stated, in sec. 48 of the
Supreme Court Act as amended, within which an appeal as of
right to this Court is given, and as no special leave to appeal as
provided for in sub-sec. (e) of that section was obtained, we were
clearly without jurisdiction to hear the appeal.

This objection being, in my opinion, a fatal one, I do not discuss
the other important points raised at the hearing of that motion.

(1) Reporter's Note—See also Fraser v. Tupper (1880), Coutlee’s Dig 104,

8.C
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As to the question of allowing costs, we were of the opinion that,
as the ease was not one within the rules requiring a notice of motion
to quash to be given within the definite time preseribed by r. 4 of
the Supreme Court Rules (it being a habeas corpus appeal in which
no security is required), the motion was in order; the applicant
was 1ot in fault or default, and was entitled to costs of his motion.

The order of the Court, therefore, is to grant the mwotion to
quash the appeal for want of jurisdiction, with costs, both of the
appeal and of the motion to quash.

Ipingron, J.:—Under and by virtue of the amwendment of
sec. 48 of the Supremre Court Act it seems to me hopeless to contend
that, without leave, this case is appealable. The appeal should,
therefore, be quashed for want of jurisdiction, with costs.

The suggestion of Mr. Sinclair to let the case stand on the docket
until the Crown had applied to the Court of Appeal for British
Columbia to allow an appeal, seems at first sight, in view of what
we have done in some cases, plausible, but after due consideration of
all the facts leading up to this appeal and to the hearing of this
motion, and no attempt having been made to invoke the sanction
of the Court of Appeal, until now, I think we should not encourage
such neglect or even suggest that it is a proper case for now giving
leave to appeal.

Durr, J.:—A fatal objection to the jurisdiction arises out of the
provisions of the recent amendment of sec. 48, the appeal clearly
not coming within any of the classes enumerated in that section
and leave to appeal not having been granted; but it is desirable,
I think, to deal with another exception to the jurisdiction of this
Court, taken by Sir Charles Tupper, which appears to be well
founded. Sec. 48 is a negative section which preseribes essential
conditions, but it does not in any way dispense with the conditions
prescribed by other provisions of the Act. A ground for juris-
diction must therefore be found under the enabling sections and
the provision to which appeal is made 39(c). It is argued that the
proceedings in this case arise out of a criminal charge but it is
plain enough that “ecriminal charge” in this provision means a
charge preferred before a tribunal authorised to hear such a
charge either finally or by way of preliminary investigation.
The board which directed the deportation of Jeu Jang How is
clearly not a tribunal of that description.
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Another objection, however, is advanced by counsel for the
respondent, to which T think effect must be given, and that is that
the right of appeal given by sec. 39(c) in cases of habeas corpus
does not exist where the Court below has ordered the release of
the person, the legality of whose custody was in question in the
Court below and that person is at large. In Barnardo v. Ford,
[1892] A.C. 326, it was held unanimously by the House of Lords
that an order directing the issue of a writ of habeas corpus to test
the right to the custody of a child was an order within the meaning
of sec. 19 of the Judicature Act of 1873, 36 & 37 Viet. (Imp.), ch.
66, and as such appealable to the Court of Appeal. This view of
sec. 19 that orders and judgments in matters of habeas corpus
were appealable under that section, was not considered incompat-
ible with the decision of the House of Lords in Cor v. Hakes,
15 App. Cas. 506, to the effect that under the same section no
appeal would lie to the Court of Appeal from an order in habeas
corpus proceedings discharging a detained person from custody.

The decision last mentioned was based upon two grounds which
are best expressed in the judgments of Lord Herschell and Lord
Halsbury.

Sec. 19 gives to the Court of Appeal general jurisdiction and
power to hear appeals from “any judgnent or order.” It was not
denied that an order for the discharge of a person in custody was
primd facie an order to which the section applied, but it was held
that the provision following this general provision (a provision
which has its analogue in sec. 39 of the Supreme Court Act) is
obviously intended to make the power ol review complete and
effectual by furnishing the weans of enforcing it. As in such a
case—when the person in custody has been discharged-—the order
made by the High Court could not be effectively interfered with
by the Court of Appeal, it was considered that sich an order did
not belong to the class of orders within the intendnent of see. 19
in respect of which a right to hear and determine app-als is given.

The other reason for the decision wes that the granting of the
right of appeal in such eases would, to adopt the languag: of Lord
Halsbury, amount to a sudden reversal of the policy of ccnturies
in regard to the summary determination of the right of personal
freedom and that such a reversal of policy ought not to be inferred
from general language which, having regard to the context, was
reasonably open to another view as to its effect.

Tue Kina
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These reasons appear to me to govern the construction of
sec. 39(c).

ANGLIN, J.:—A Board of Enquiry proceeding under sec. 33,
sub-sec. 7, of the Immigration Act, 9 & 10 Edw. VIL, 1910, ch. 27,
ordered the deportation of the respondent and an appeal by him
to the Minister of Immigration and Colonization was unsuccessful.
Thereupon he applied for a writ of habeas corpus which was refused
him by Muwrphy, J. On appeal the Court of Appeal of British
Columbia granted the writ and ordered the prisoner’s discharge,
47 D.LLR. 538.  He is now at large in the Province of Alberta.
The Crown and the Controller of Immwigration at Vancouver appeal
to this Court from the judgment of the Court of Appeal.

The respondent moves to quash the appeal on three grounds:—

(1) That the right of appeal is taken away by sec. 48 of the Supreme
Court Act, as amended by 8 & 9 Geo. V. ch. 7, sec. 3; (2) That the proceedings
for habeas corpus arise out of a criminal charge and are therefore not within
clause (c) of sec. 39 of the SBupreme Court Act; (3) That the fact that the
respondent is at large under an order for his discharge precludes any right
of appeal.

On the opening of the motion counsel for the appellant admitted
(very properly, having regard to our recent decision in Mitchell v.
Tracey and Fielding, (1919), 46 D.L.R. 520, 58 Can. S.C.R. 640,
thnt:m-. 48 presents a fatal obstacle to the appeal unless leave to
appealtcan be obtained from the British Columbia Court of
Appeal and he asked that the motion to quash and the hearing of
the appeal should be adjourned to permit of his making application
for such leave. While it is not unusual to grant this indulgence,
before doing so the Court should be satisfied that in the event of
leave being granted the appeal would lie. It therefore becomes
necessary to consider the second and third objections taken by
counsel for the respondent.

1 am satisfied that the proceedings for the writ of habeas corpus
do not arise out of a criminal charge. The respondent could not
have been convicted on the proceeding before the Board of Enquiry
of any criminal offence. Provision for that purpose is made by
sec. 7(b) of the Chinese Immigration Act, R.8.C. 1906, ch. 95,
as amended by 7-8 Geo. V., 1917, ch. 7.

But I think the third ground on which counsel for the respon-
dent claims that the appeal should be quashed is well taken. The
principle of Coz v. Hakes (1890), 15 App. Cas. 506, would seem to
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me to be applicable to sec. 39(c) of the Supreme Court Act. I
concur in what my brother Duff has said on this aspect of the case.

Since, therefore, leave to appeal if obtained would be futile,
the application to adjourn the motion to quash and the hearing of
the appeal to permit of such leave being asked for should be refused
and the motion to quash should now be granted.

BropEUR, J., concurs with Davies, C.J.

Mianavrr, J.:—1 would not care to say that in my opinion the
principle laid down in Cox v. Hakes (1890), 15 App. Cas. 506, and
especially in the passege from Lord Herschell’s judgment at p.
527, quoted in the decision of this Court In re Charles Seeley
(1908), 41 Can. 8.C.R. 5, has the effect of restricting or cutting down
the generality of the terms of sec. 39(¢) of the Supreme Court Act.
This section, which is not found in any English statute that I know
of, gives (subject of course to the other sections of the Supreme
Court Act) a right of appeal from the judgment in any case of
proceedings for or upon a writ of habeas corpus not arising out of a
criminal charge. But the policy of the law seems to me to be
clearly against interfering with an order of discharge or release
obtained by means of the writ of habcas corpus. On that ground
I concur in the judgment quashing the appeal, which of course
must be quashed in view of sec. 48 of the Supreme Court Act,
without suspending our adjudication so as to permit the appellant
to apply for leave to appeal. Had the appellant applied to this
Court for leave to appeal, I would not, under the circumstances
of this case, have granted him leave, and had he obtained leave
from the Court of Appeal, for the reason I have stated, 1 would
not have interfered with the judgment discharging the respondent.

I therefore simply concur in the judgment quashing this appeal in
view of the terms of sec. 48 of the Supreme Court Act.

Appeal quashed.

BELL v. CHARTERED TRUST AND EXECUTOR Co.
CHARTERED TRUST AND EXECUTOR CO. v. BELL AND BURSEY

Ontario .\uprcm( Court, Appellate Division, Meredith, C.J.0., Maclaren, Magee,
odyma um; Ferguson, JJ.A. October 10, 1919.

Lanororp axp TeENANT (§ 1T D-—~31)—ORAL AGREEMENT FOR LEASE—Pos-
BESSION —SURRENDER —ASSIGNMENT BY TENANT FOR HENEFIT OF
CREDITORS —PRIORITY —FRAUD—INTENT —CLAIM OF LANDLORD FOR
POSSESSION,

A tenant who, being in ion of ises under an fora
lease not in writing, nurrv-nnlvru the Imme prior to making an assignment
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for the benefit of creditors, has not made a fraudulent preference or

parting with property in fraud of creditors, and the surrender made is

sufficient to give the landlord p of in question, as
against the assignee.

AppeAL from the judgment of Logie, J. (1919), 49 D.L.R. 113,
Reversed.

J. M. Ferguson, for the appellant.

W. Lawr, for the trust company, respondent.

At the conclusion of the argument the judgment of the Court
was delivered by

MerepitH, C.J.0.:—We are of opinion that the appeal must
be allowed.

The case made by the respondent is that there was a verbal
arrangement for a lease from the appellant, of the premises in
question, to Bursey, for a term of 5 years, at a rental of $90 a month,
payable in advance; and that possession had been taken under
the agreement sufficient to get rid of any difficulty created by the
Statute of Frauds. Bursey made an assignment to the respondent,
the Chartered Trust and Executor Company.

Two actions have been brought, one by the appellant to recover
possession of the premises, and the other by the respondent, the
Chartered Trust and Executor Company, for specific performance
of the agreement for the lease.

The position of the appellant is that there was no final agree-
ment upon any terms; and that, even if there had been, the
Statute of Frauds would be an answer because there was no
possession sufficient to take the case out of the statute; that, if
that contention failed, Bursey had, before the assignment, executed
a surrender of the lease; and the answer to that by the respondent
company is, that the surrender was in effect a fraudulent prefer-
ence, or a fraud upon creditors, and was therefore void as against it.

We listened to very learned arguments upon all these ques-
tions, but we think it is unnecessary to determine some of them,
because, assuming that there was an agreement for a lease and
possession sufficient to get rid of the provisions of the Statute of
Frauds, the surrender, if it stands, is a complete answer to the
respondent company’s contention.

Whatever the tenancy was, that tenancy was surrendered.
The evidence establishes that the surrender was executed the day
before the assignment became effective; it is said that it and the
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assignment were drawn on the same day and signed by Bursey
on the same day, but the assignment did not become effective until
assented to by the company, and its assent was not given until
the following day after the surrender had been signed; and, there-
fore, the surrender preceded the making of the assignment.

The learned Judge determined that a case had been made for
specific performance, and that the surrender was not valid by
reason of the provision against fraudulent preferences. We think
the learned Judge came to a wrong conclusion as to the fraudulent
preference; indeed it is not a case of preference at all, but of an
alleged parting with property in fraud of creditors. It is plain
that there was no intention on the part of Bursey to prefer the
appellant or to defeat, delay, hinder, or defraud his creditors.
He was anxious to get rid of the lease; the appellant was desirous
of his keeping it, and endeavoured to dissuade him from giving it
up, but he insisted upon doing so.

The result therefore is that the case of the respondent com-
pany fails.

The appeal is allowed in both cases; the action of the company
is dismissed with costs; and judgment will go in the appellant’s
case for possession with costs. Appeal allowed.

NICHOL v. PEDLAR AND JOHNSTON.

Saskatchewan Court of Appeal, Newlands, Lamont and Elwood, JJ.A.
October 22, 1919.

Execurion (§ I--3) —SALE OF LANDS BY SHERIFF—SUBJECT TO MORTGAGE—
GROWING CROPS—RIGHT TO SAME BY PURCHASER.

Growing ecrops upon lands sold by the sheriff under execution, which
are not cut at the time of completion and confirmation of the sale, pass
with the lands to the purchaser.

[Brady v. Keenan (1875), 6 P.R. (Ont.) 262; Gaviller v. Beaton (1862),
12 U.C.C.P. 519, referred to.]

ArpeAL from the judgment of District Court Judge barring
plaintiff’s claim as purchaser of certain land to the crops thereon
as against the defendants as execution creditors. Reversed.

W. M. Blain, for appellant; W. A. Adams, for respondents.

NEwrLANDS, J.A., concurs with Elwood, J.A.

Lamont, J.A., (dissenting).:—In 1917, Horatio Nichol, being
a registered owner of the south half of 18-20-15 W. 2nd, mortgaged

the same to the Canadian Mortgage Association to secure the
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repaymwent of $3.000 and interest thereon. On November 19,
1914, an execution was filed in the Land Titles office against
Nichol at the instance of the Beaver Lumber Co. On July 31,
1915, the defendants herein registered another execution against
Nichol. On December 15, 1917, Nichol took a lease of the said
land from the mortgage association, which had entered into
possession, for ten months, agreeing to pay the association as
rent the sum of $378.50. On July 17, 1918, during the currency
of this lease, the said land was sold by the sheriff under the execu-
tion of the Beaver Lumber Co. to one John King, but “subject
to the mortgage of the association.” The sale was duly con-
firmed. On September 2, King sold and transferred the land to
Olive B. Nichol, wife of the said Horatio Nichol, and title was
issued to her, subject to the said mortgnge.

The crop on the land was put in by Horatio Nichol during
the spring of 1918. On September 10, 1918, the sheriff seized the
said crop while it was still uncut, under the defendants’ execution.
Olive B. Nichol claimed the crop, contending that it had passed
with the sale of the land to King and from King to herself. The
sheriff took interpleader proceedings and an issue was directed.
On the trial of the issue the District Court Judge barred the elaim
of Olive B. Nichol, holding that the mortgagees in the full exercise
of their rights had entered into possession of the land and had
made a lease thereof, that the land had been sold subject to the
mortgage, and therefore the mortgagees’ right to possession by
their tenant had not been interfered with, and consequently,
Nichol's possession was valid as against the purchaser. From
that judgment the claimant appeals.

In my opinion the trial Judge was right in the conclusion at
which he arrived. The validity of the lease was not questioned
before us. That a mortgagee who has entered into possession
of mortgaged premises may make a valid lease of the same to
the mortgagor was held by the Court en banc in Rollefson Bros.
v. Olson (1915), 21 D.L.R. 671, 8 S.L.R. 143.

The sale of the land to King was made “subject to a mortgage
made by Horatio Nichol to the Canadian Mortgage Association
for $£3,000.” Selling land subject to a mortgage means selling
it subject to all the rights which the mortgagee may lawfully
exercise under his mortgage, and this includes any right which
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he has already lawfully exercised. One right that the mortgagee
in this case had exercised, prior to the sale to King, was entering
into possession and making a valid lease of the land. How then
can a purchaser who has purchased subject to the mortgagees’
rights under the mortgage interfere with a lease made in the exer-
cise of those rights? The validity of the lease not being questioned,
the purchaser, in my opinion, took the land subject to the lease.
Had the mortgagees on entering into possession put in the crop
themselves, or by their agent, it would not have been open to the
purchaser to claim the crop. Had any such elaim been made by
King, the mortgagee could successfully have answered,

You bought subject to our rights, and we are entitled, having entered
into possession, to crop the land either ourselves or by our tenant.

Any such claim put forward by King must, in my opinion,
have fuiled, and the elaimant is in no better position than King.

I would dismiss the appeal, with costs.

Erwoon, J.A.:—~On November 19, 1914, an execution was filed
in the proper Land Titles Office in an action wherein the Beaver
Lumber Co. was plaintiffi and H. Nichol was defendant. On
July 31, 1915, an execution was filed in the same Land Titles
Office in an action wherein the respondents were plaintifis and
the said H. Nichol was defendant. On Muay 8, 1918, an execution
was filed in the said Land Titles Office in an action wherein the
Cockshutt Plow Co. was plaintifi and the said H. Nichol was
defendant. On December 15, 1917, said H. Nichol, (who at
that time was indebted to the Canadian Mortgage Association
under a mortgage from the said H. Nichol to the said Canadian
Mortgage Association, dated June 29, 1911, upon the south
half of sect. 19, Tp. 20, in Range 15, West of the 2nd Mer. in the
Province of Saskatchewan) entered into a lease of said lands from
the said Canadian Mortgage Association as lessor to the said
H. Nichol as lessee for the term of ten months from the said
December 15, 1917, upon terms therein mentioned. Said lands
were bound by all of said executions, subject to said mortgage.
On July 17, 1918, the sheriff of the proper judicial district, under
said execution of the Beaver Lumber Co. against the said Nichol,
sold said land to John King, and on August 22, 1918, executed to
the said John King a transfer of the said land under such sale,
subject to said mortgage, and which transfer and sale were duly

4—50 p.L.r
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confirmed on September 5, 1918. On or about September 2, 1918,
the said John King sold said land and executed o transfer of the
same to the appellant, who is the wife of the said H. Nichol.
Subsequently, a certificate of title to said land issued to the
appellant. On or about September 10, 1918, said sheriff seized
the crop then on said land, some of which was cut and some of
which was not cut. Said crop had been sown by said H. Nichol
prior to said sale of said land by said sheriff to the said King, but
at the time of such sale to said King and also at the time of such
sale by said King to the appellant, no part of said crop was cut.
In consequence of such seizure by the sheriff, the appellant claimed
to be entitled to said crop, an interpleader issue was directed,
which was tried by a Judge of the District Court who held that,
as against the respondents, the crop was the crop of H. Nichol
at the time of the seizure. The appellant contends that the sale
by the sheriff to King carried with it all of the crop then on the
land and uncut. On the other hand the respondents contend
that, as H. Nichol at the time of the sale of the land held the
land under a lease from the mortgagees, his interest as lessee of
the land was not disposed of by the sale by the sheriff; that grow-
ing crops could only be sold under an execution against goods,
and that growing crops are chattels.

It is quite true that under our rules the sheriff may seize
growing crops under an execution against goods, and that, for
soire purposes, growing crops are treated as chattels. I am,
however, of opinion that when land is sold by the sheriff under
execution, end, at any rate, when at the time of the completion
of the sale and the confinration thereof, these crops have not
been severed from the land, they pass with the land to the pur-
chaser of it. That is the case here.

My attention hes not been directed to any authority exactly
in point, but it seems to we that the case is very similar to what
would occur on 2n ordinary sale of land where there is no stipula-
tion as to who is entitled to the crops.

In Dart on Vendors & Purchasers, 7th ed. vol. 1, p. 289, the
author says this:—

Up to the time fixed for completion, the vendor is, in the absence of special
stipulation, entitled to the crops, and other ordinary rents and profits of the
land and must bear all expenses and outgoings; he would not, however, it
is conceived, be entitled to take crops in an immature state, or otherwise
than in due course of husbandry.
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See also Brady v. Keenan (1875), 6 P.R. (Ont.) 262. And in
Gaviller v. Beaton (1862), 12 U.C.C.P. 519, Draper, C".J., says
at p. 521:—

I have no doubt but that although a sheriff’s deed has relation back
to the day of sale for the purpose of defeating or overriding any intermediate

proceedings or conveyance; yet the sherifi’s vendee cannot bring or maintain
ejectment until he has obtained the sheriff’s deed.

Does the faect that the execution debtor while holding the
legal estate to the land also held title as lessce from the mort-
gagee, prevent the sheriff from conveying all of the estate which the
execution debtor held? I do not think it does. No consideration
of the rights or interests of the mortgagee can effect the question,
because I apprehend that, under an execution against the goods
of the tenant, no matter whether the tenant were the holder of
the legal estate or not, the tenant’s interest in the land should be
seized and sold by the sheriff. In the ease at bar, so far as the
rights of the execution creditors are concerned, the execution
debtor’s title as lessee merged in his title to the freehold; once the
sheriff had the right, under the execution under which he sold, to
sell the land in question, he had the right to sell all of the execution
debtor’s interest in that land. The order confirming the sale
directed the registrar to issue a title to said land free from all right,
title or interest on the part of the said H. Nichol, subject only
to said mortgage and the taxes and seed grain liens, if any.

Sec. 149, sub-sec. (3) of the Land Titles Act, 1917, Sask.
Stats. (2nd sess.) ch. 18, which is the same as sub-sec. (3) of sec.
118 of ch. 41 R.S. Sask. 1909, is as follows:—

(3) From and after the receipt by the registrar of such copy, no cer-
tificate of title shall be granted and no transfer, mortgage, incumbrance,
lease or other instrument ted by the ion debtor of such land

shall be effectual, except subject to the rights of the execution creditor under
the writ while the same is legally in force.

In my opinion the effect of the above provision is to prevent
the execution debtor from in any way dealing with the land
except subject to the execution filed. 1f he could not make a
lease of the land, I am of the opinion that he could not accept a
lease, except subject to the rights of the execution creditor.

In my opinion, therefore, the appeal should be allowed with
costs, and the claim of the appellant to the goods seized allowed.
The respondents should pay the appellant’s costs of the interpleader
proceedings below. Appeal allowed.
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DOMINION REDUCTION Co. Ltd. v. PETERSON LAKE
SILVER COBALT MINING CO. LTD.

Supreme Court of Canada, Dav: ml(‘.l Idmgfon Duff, Anglin and Brodeur, JJ.
une 17,

Mines (§ 11 A —34)—Derosit or * A‘All.l.\ml ON PRIVATE LANDS —PERMIS-
SI0N OF OWNER-—PROPERTY IN “TAILINGS.”

“Tailings” from ore reduction deposited on the private lands of &
company by another company, with the of the former, but

with no agreement. a8 to removal, become the property of the first men-

tioned com
[(1918), r;n{l..l{. 724, affirmed. )

ArpeaL from the decision of the Appellate Division of the
Supreme Court of Ontario (1918), 46 D.L.R. 724, 44 O.L.R. 177
in an action to determine the ownership of tailings from a
reduction mwill, discharged on private property. Affirmed.

W. Nesbitt, K.C. and A. . MacKay, K.C. for appellint.

1. F. Hellmuth, K.C. and McGG. Young, K.C. for respondent.

Davigs, C.J.:—1 coneur with Anglin, J.

IninGron, J.:—The respondent has owned since July 5, 1907,
under a putent of that date, a lake covering over 200 acres and by
a grant of about two years later date a strip 33 feet in width round
said lake.

The appellant claims the tailings resulting from the mining
and reduction operations carried on by a succession of owners of a
mine and will hereinafter referred to which were deposited from
time to tine in the said lake, belonged to respondent.

The Nova Scotia Silver Cobalt Mining Co., Ltd., had acquired
a mining property of 29 acres lying 66 feet from said lake and
erected a mining reduction mill thereon in 1909 or 1910 and began
to operate it in 1910.

The tailings from that mill were deposited in said lake by said
Nova Scotia Co. until it assigned for the benefit of its creditors
in May, 1912.

The respondent’s managers gave no written authority for this
being done.

A witness who was secretary for each of said respective com-
panies tries to establish some understanding between them in
regard to the terms upon which such deposits were made. But
there is really nothing tangible in what he says which would
support any title such as alleged in the Nova Scotia Co.

And seeing that his memory evidently failed him as to the time
over which that dual position extended on which he seems to rely

for his obtaining the understanding, I doubt if it is to be trusted
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beyond this, that the parties were all friendly and probably some-
one for respondent assented to the Nova Seotia Co. dumping its
seemingly useless rubbish into the lake.

CAN.
8.C.

DomiNion

I am quite sure no one then concerned ever drenmed at that REpucTION

time of that deposit ever being or becoming worth taking away.

The assignee of said Nova Scotia Co. evidently thought so
also, for he failed in his conditions of sale to refer to the refuse or
rubbish, or aptly to describe it. And hence there is a difficulty in
tracing any title to it in appellant by means of the documents
before us.

The appellant therefore fails to obtain or shew any title to so
much of the material in question as resulted from the operations
of the Nova Seotia Co. and thereby, or coincident therewith, lost,
as it scems to me, any right to claim anything of evidentizl value
in favour of itself in the said secretary’s story as having a bearing
helpful to the appellant in this case, for his serving, at least in a
dual capacity, ceased in 1912,

Curiously enough stress is laid on the story as being something
which can be used in a possibly connective way to support the
alleged title of successive owners and operators of the said mill.

It is only to shew how worthless it is in favour of third parties
strangers thereto that I have considered and referred to it at all.

Then again the transfer from the purchaser to the company,
forred to take over this business, and now appellant, seems to
fall short of expressing what one would expect in evidence herein
if such an asset were ever thought of.

No schedule of what it purported to assign is in the case.
Indeed the purchaser transferred to the appellant only what he
got and that was nothing touching the title to what is now in
dispute. i

There is in short as it seems to me nothing tangible in support
of the claim made by appellant unless and until the transaction
of May, 1913, to which the trial Judge has given effect.

I cannot read that, or aught connected with it, or leading up
to it, as containing a re-grant to the appellant of property, which,
according to law, on such a state of facts as presented and as 1
interpret them had, from day to day as deposited, become the
property of the respondent.

I cannot see why, when it dawned on someone interested in
the appellant that this quandum rubbish heap might be made
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productive of wealth, that he and others shrank from putting their
claim in plain language if designed to make the title of their
company clear, unless perhaps it had dawned on respondent at or
about the same time and hence it would be useless to set up such
pretension.

It would have been interesting to have had a little more
enlightenn ent on the progress of scientific discovery which made
it wanifest that there were possibilities in the rubbish heap, and
the date when that becan e known to those concerned in this liti-
gation.

I think the cases cited do not help appellant and that the law
has been properly applied by the Courts below to such facts as
appear to me in this case.

The appeal should be dismissed with costs.

Dur¥, J.:—The appeal should be dismissed with costs.

ANGLIN, J.:—The material facts of this case appear in the
opinions of the trial Judge (1917), 41 O.L.R. 182, and of Meredith,
C.J.0., who delivered the unanimous judgment of the Appellate
Divisional Court (1918), 46 D.L.R. 724, 44 O.L.R. 177.

The ownership by the appellant of, and its right to remove the
tailings deposited in the arm of Peterson Lake owned by the
respondent after July 2, 1915, is conceded. That there was no
transfer to it of any right to the tailings deposited by the Nova
Scotia Silver Cobalt Mining Co. prior to May 20, 1912, seems
equally clear, if indeed the Nova Scotia Co. possessed that right.

The ownership of the tailings deposited between May 20, 1912,
and July 2, 1915, is more debatable. That they were deposited
with the consent of the respondent company is admwitted. It is
reasonably clear that until July 2, 1915, there was no agreement
as to any right of removal. Where was the ownership of these
tailings on that date? If it was in the respondent there was no
consideration for any transfer of it to the appellant.

On the whole evidence I find no satisfactory proof of any inten-
tion prior to July, 1915, that the appellant company should retain
title to this material which at the time of its deposit had no present
commercial value. Determining the question of title as of July 1,
1915—which I think is the proper course—in the light of all the
evidence, including the subsequent correspondence, my n
is that on that date title to the tailings then in the lake had vested
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in the respondent company; and I find nothing which divested it.
The resolution of the Peterson Lake directors, the letter of that
company's secretary of July 2, 1915, written in answer to the
request contained in the letter of the appellant’s solicitors of
May 14, and the terms of that letter itself are quite consistent with
the consent to removal given by the resolution being intended to
apply to tailings thereafter deposited. If title to the tailings there-
tofore deposited had already vested in the respondent company
there would, as already stated, be no consideration to support the
re-transfer of it to the appellant. The resolution and the letter of
July 2, would be quite insufficient for that purpose. Neither do
they, in my opinion, afford any evidence that it had been thereto-
fore intended that the title to tailings deposited before July 2,
1915, should remain in the appellant company. On the contrary,
teken with the letter of May 14, they rather indicate the conferring
on that company of a right of remwoval in regard to future deposits
which it did not enjoy in regard to those already made. If the
inference of abandonment and accretion (using these words in a
non-technical sense) unanimously drawn by the Judges below was
not clearly right, as I incline to think it was, the evidence at all
events falls short of what would be necessary to enable us to say
that it was wrong.
I would dismiss the appeal.
BRODEUR, J.:—I concur with my brother Anglin.
Appeal dismissed.

FORESTREET WAREHOUSE Co. v. VAN DER LINDER.
Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart, Simmons and
McCarthy, JJ. December 6, 1919.

Souicitors (§ II B—256)-—~AUTHORITY OF PLAINTIPF'S SOLICITOR TO BRING
ACTION—APPLICATION TO DISMISS BY DRPENDANT—NOTICE OF
MOTION TO PLAINTIFP.

An application by the defendant to dismiss an action on account of the
alleged lack of authority to bring the same on the part of the plaintifi’s
solicitor, eannot succeed when proper notice of the inotion is not served
on the plaintiff.

ArpEAL from the order of the Master, disirissing an application
for the dismissal of an action on the ground that the plaintifi’s
solicitor had no authority to bring it. Affirmed.

C. F. Adams, K.C., for appellant; Millican and Millican, for
respondent.
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The judgn ent of the Court wes delivered by
Hawvey, CJ.:—This is an appeal, referred by Walsh, J., from

Forrstreer #1 Urder of the Master diswissing an application of the defendants
W"‘E(')“"’“ for the disvissal of the action on the ground that the solicitor

v
Vax Der
LiNpER.

Harvey, CJ.

had no authority to bring it, and for sn order that the solicitor be
ordered to pey the costs.

The evidence on which the defendant found his application
is the statement of the solicitor that he had no direct instructions
from the plaintifis but received his instructions from solicitors
in Ontario, and certain statements made by the plaintifis’ secretary
on exam ination for discovery expressing ignorance of the action
and certein proceedings.

Before the Master made the order there was produced to him
a cable mwessage purporting to come from the plaintiffs stating
that the board of directors approved of the action, and in the
appeal to the Judge there was produced what purported to be a
copy of » resolution of the board of directors confirming, ratifying
and approving of the solicitor's course in bringing the action and
instructing him to proceed with it. I have examined all the
authorities cited by counsel and sone others, but I have failed to
find eny case similar to the present one. In most of the cases the
spplication has been by the party for whom the solicitor assumed
suthority or on evidence of the party repudiating the authority.
In Standard Construction Co. v. Crabb (1914), 7 S.L.R. 365, the
solicitor had acted on the instructions of the managing director,
but the other directors and a majority of the shareholders dis-
approved of the proceedings and repudiated his authority. 1 can
see no reason why even if the action were begun without suthority
the act of the solicitors, like that of any other agent, could not
be adopted and approved by the principals. It is urged that
evidence should not be received on an appeal and that in any
event it is not disclosed what material the board of directors
had before them, so that we cannot tell whether they ratified
with full knowledge. The latter point, it seems to me, is one
entirely between the plaintifis and the solicitor. For the express
purpose of assuming the burdens as well as the benefits of the
litigation, they have adopted the action and they could not say
as against the defendant that they did not have full knowledge,
and it is therefore no concern of the defendant whether they had.
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There were several other points discussed on the argument but it
anpears to we that the application could not be granted for want
of notice without considering anything further. Mr. Bennett
argued the case for the defendant. Mr. Clarke appeared to
oppose it. When he was asked whomr he represented, he szid he
w: s instructed by the solicitors. 1f he appeared for the pleintiffs
it was because the solicitors had authority to retain him for the
plaintiffs, in other words had authority to conduct the action.
If otherwise, the plaintifis were not represented. The notice of
motion is directed to the plaintiffs as well as to the solicitors but
it is dated May 21, and was returnable on June 6, while the pluin-
tiffs are, and are described in the style of eause as, of London,
England. It is quite clear, therefore, that it was not served on
them otherwise than upon the solicitors. While the defendant’s
ground for the application is that the solicitor is not his solicitor.

To say that the solicitor must prove his authority when it is
questioned, even if a correct statenent, does not take away the
fact that the plaintiff has something at stake when an application
is made to dismiss an action which purports to be his action.
The solicitor might fail to prove his authority even though it
existed. If the action is dismissed, it is on the ground that the
solicitor has no authority, and the notice to him quite cle:rly cannot
be deemed to be a notice to the plaintiffs’ whom the notice alleges
he does not represent.

The case is quite different from one in which the application is
m: ‘e by or with the approval of the principal who repudiates the
solicitor's authority.

In such a case as this, the plaintiff is entitled to notice, and the
defendant for the purpose of notice treated the solicitor as the
plaintiffs’ solicitor.

I think the application could quite properly have been refused
on this ground alone, and 1 would dismiss the appeal with costs.

Appeal dismissed.
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GOWANS v. CROCKER PRESS Co.

Ontario Supreme Court, A’ ate Division, Meredith, C.J.C.P., Riddell,
Latchford an. iddleton, JJ. October 31, 1919,

Bias axp Nores (§ IV _B—96)—Promissory Nore ror $200—Suir IN
County CouRT—NOTE DEPOSITED IN BANK—NOT PAID—PROTESTED
BY BANK—UNNECESSARY—NOTARIAL FEES—Bnas or Excranoe
Act, sec. 109—ConpeTEnCE or Division Courr—Costs—SEr-orr
~—CoBTS OF APPEAL.

Under sec. 109 of the Bills of Exchange Act, the makers of a note are
bound without protest, and so a notice of protest forwarded to them by
the holder's agent is unnecessary. Notarial fees for such protest’ cannot
be added to the amount of the note on suit 8o as to bring it within County
Court jurisdiction.

Statement, ArpeAL by defendants from the judgnent of a County Court
Judge in an action to recover the amount of a promissory note.
Reversed.

The following statement of the facts is taken from the judg-
ment of RivpeLy, J.:—

The material facts of this case are very few and very simple.

The plaintiff received from the defendants a promissory note
for $200, of which all of the defendants were makers. The Dom-
inion Bank being the plaintifi’s bank, the note was made payable
at that bank; the plaintifi placed it in that bank “to collect it”
for him, “just to receive” the money—he did not discount or place
it to his account or borrow money on it—but did endorse it in
blank. When the note became due, the bank had it protested,
sending notice to the plaintifi as well as the defendants. This
action to recover the amount of the note, interest, and the notarial
fees, was brought in the County Court of the County of York,
and the defence set up was an agreement to extend the time
for payment by renewal, ete. .

During the trial, before His Honour Judge Coatsworth without
a jury, the learned Judge asked why the action was not brought
in & Division Court, and counsel said, “The protest fees attached
to it.”

Both the merits and the jurisdiction were argued; and the
learned Judge held explicitly against the defendants on the
merits. On the question of jurisdiction he gave no specific
decision; but, after reserving judgment, he directed judgment to
be entered for the plaintiff for the amount of the note, interest,
and notarial fees, “and costs on the County Court scale.” It
does not appear that he was exercising a discretion to award
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County Court costs in a Division Court case; but it is clear that
he thought that the plaintiff could not have sued in the Division
Court. .

G. T. Walsh, for the appellants.

(. E. Newman, for the plaintiff, respondent.

RivpELL, J. (after setting out the facts as above) : - We reserved
judgnent to consider if there was any possible ground upon
which the judgirent could be sustained. 1 can find none.

On the merits indeed (except as to the notarial fees) there
can be no question—"hope springs eternal in the human breast,”
and nothing but a statute making such a course a crime punishable
by imprisonment will prevent clients and their solicitors pleading
a contemporary oral agreement in variance with the terms of
the note. The long line of cases like Abrey v. Crux (1869), L.R.
5 C.P. 37, many of which are collected in Maclaren's Bills Notes
and Cheques, 5th ed., pp. 45, 46, is not sufficient to deter such
pleading—but these cases do prevent the Court from giving
effect to it.

As to the notarial fees, those notified were the defendants and
the plaintifi—the defendants are all makers of the note, and conse-
quently are in the same case as acceptors of a bill—-Bills of Ex-
change Aect, R.S.C. 1906, ch. 119, sec. 186 (2)-—and they are
bound without protest: sec. 109; Treacher v. Hinton (1821),
4 B. & Ald. 413: Smith v. Thatcher (1821), 4 B. & Ald. 200.

The bank was simply the agent of the plaintiff to collect the
money on the note—it could not, by having the possession of the
note, make him liable to the bank; he was not liable on the note
at all, but was its owner. It would be an absurdity to give notice
to the owner of a note for the pretended purpose of making him
liable. Liable to whom? To himself of course. The note must
be considered as though it had remained in the plaintifi’s possession
instead of being handed by him to his agent.

Protest then was wholly unnecessary. That the bank did—
if it did—charge these fees to the plaintiff is of no consequence—
the plaintiff cannot, by paying a wholly baseless claim, make the
defendants his debtors for the amount paid.

The appeal should be allowed as to the notarial fees.

As to costs, the defendants raised and argued the point in the
trial Court; they were forced to come here to obtain their legal
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rights, and they should have the costs of the appeal. As to costs
below, the plaintiff should have brought his case in the Division
Court; but the defendants should not have set up the untenable
defence they did—justice will be done if we award the plaintiff

Division Court costs below, without a set-off.

I do not overlook the reason assigned hefore us for suing in the
County Court, viz., that. the plaintiff had a large note obtained in
the same transaction, and brought this action as a test case.
Even supposing that that would be a good reason, which I wholly
deny, the Division Court would be as good as the County Court.
A judgment on the present note could be useful in an action in the
Supreme Court, only on the principle of res adjudicata, “estoppel
by matter of record”—the judgment of a Division Court operates
as effectively in this way as that of the Supreme Court of Canada.

Larcurorp and Mimpreron, JJ., agreed with Rmorrr, J.

Mereprrn, CJ.CP.:~Upon the argument of this appeal
judgn ent was reserved, at my instance, beenuse, if the foets were
a8 they were said to be, the awarding to the plaintiff noturial fees
would be unzecountable; and the fact that the note was endorsed
by the payee, who is the plaintiff, was a cireun stance which indi-
eated that the facts were not accurately understood and stated
when it wus said that the plaintifi had never parted with his
property in, or his legal possession of, the note.

A perusal of the evidence shews that at the conclusion of his
testinony the plaintiff did say that the bank was only his agent
for the collection of the note. 1 state the substance of his testi-
nony, not his words: there was nothing more; and what was said
was said at the end of the testimony in a rather long trial upon
the merits of the defence to the action.

It may be that, if the plaintifi’s statement that the bank was
nerely his agent had been followed up, it might have been proved
that the note had been legally transferred to the bankers as holders
in due course for value--that the note was really discounted, the
amwount of it being placed to the eredit of the plaintiff in his
current account with the bank, as is usual, and so the protest
would have been proper and necessary. But no one scems to
have observed any significance in that evidence; and nothing

more was said on the subject.
And that is plainly the reason why the amount of the notarial

50 D.

charg
judgn
the p
only 1
with |
the e
on th
Ti
with t
ly his
that t
and t}
thoug!
differe
one b
Th
charge
7“'“](':
The n
the tw
have |
failed
sued o

COSLS «

Saskate

PepLen

i
but
for

Ar|
on a sl
Pedler’

J.

H.



50 D.LR.| DoMmiNioN Law REPORTs.

charges was added to the amount of the note and interest in the
judgrent. Attention was not sufficiently called or directed to
the point. It is true that the point was mentioned, but it was
only mentioned, and might easily have been overlooked in dealing
with the substantial question, which was tried, that is: whether
the defendants were at all liable, in this action, to the plaintiff
on the note.

The plaintifi’s testimony therefore being: thut he never parted
with the note, or any of his rights under it; that the bank was mere-
ly his agent for the collection of it; there ean be no contention
that the defendants were rightly made liable for notarial charges:
and the appeal must therefore be allowed, and with costs, heeause,
though the amount of the notarial charges is small, it made the
difference between a ease within Division Court jurisdiction and
one beyond it: a question involving a considerable amount in costs.

The judgment mwust be reduced by the amount of the notarial
charges: the plaintiff is entitled to costs on the Division Court
seale: but the defendants should not have any set-off of costs.
The note is one of two—the other for & nuch larger amount
the two szid to be quite alike 28 to liability; so that the defendants
have had the benefit of a consideration of their defence, and have
failed upon it, at o small ecost; though the plaintifi night have
sued on both notes, when both beearre payvable, and have had his
costs on the Supreme Court seale. Appeal allowed.

GOAD v. NELSON.
Saskalchewan Court of Appeal, Haultain,”C.J.S., Newlands, Lamont and
Klwood, JJ.A. December 3, 1919.

Peprens (§ 1-—-1) ~Hawker's ANp Peprer's Act, 2 Gro. V., 1912, Sask.,
CH. 37 -SAMPLES AND PATTERNS —CONVICTION-—~APPEAL ON STATED
CABE,

A sulesinan carrying goods which were neither “sumples” nor “ patterns”

but merely to shew the class of work done by his firm, eannot be convicted

for a breach of the Hawkers and Pedlers Act, 2 Geo. V., Sask., ch. 37.

ArpeaL from the judgment or order of a Justice of the Peace
on a stated case arising from a eonviction under the Hawkers and
Pedler's Act, 2 Geo. V. 1912, Sask., ch. 37. Reversed.

J. F. Frame, K.C., for appellant.

H. E. Sampson, K.C., for respondent.
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From a Judgment or Order, made by J. W, McLennan, Justice
of the Peace, in and for the Province of Saskatchewzn, in the
matter of an Appeal, by way of Stated Case, from a certain
Conviction, or Order made by J. W. McLennan, one of His
Majesty’s Justices of the Peace, in and for the Province of
Saskatchewan, wherein, the appellant hereinafter named, upon
the information of T. Nelson, of Kamsack, Saskatchewan, here-
inafter named, was ordered to pay the sum of $37.00, being a
fine in the sum of $25.00, and costs in the sum of $12.00, and in
default thirty (30) days in Regina Jail.

Havirain, C.J.8. (dissenting):—The following is stated for

the opinion of the Court:

1. On August 23, 1919, Corporal T. Nelson, of Kamsack, Saskatchewan,
a police corporal, of the detachment of the Provincial Police at Kamsack,
Saskatch , laid an inf ion before me, charging L. F. Goad, that he,
the said L. F. Goad, on or about August 23, 1919, at or near Kamsack, in
the Provinoe of Saskatchewan, did go from house to house, carrying or exposing
samples or patterns of goods, wares, or merchandise, for purposes of sale,
by such samples or patterns, and upon the understanding that such goods,
mormdnndbwiﬂdlonu&boddinndinﬂnmunﬂpdny,lm
having firs’ obtained from the Provincial 3 'y, & hawker's and pedler's
license, 'y to an Act respecting Hawlk -ndl‘edlen.ﬂ(loo\'lﬁll,
Sask., ch. 37.

2. On August 25, 1019, the said L. F. Goad appeared before me in
mw--unmoumedumummdpluhdnotmdtywduchm
- ined in the inf ti

3. On the evidence of the accused, I find the following facts:—

(a) On Saturday, August 23, 1919, Corporal T. Nelson interviewed &
man, who gave his name as L. F. Goad, ing the Dominion Art
Co., Ltd,, uf'l‘omnto,wboinformedthe-nihdm that he was taking
oﬂhnlof larging pl phs. He produced a sample case for my exam-

tion, which contained 2 enlarged phot. h ples of the work that
hwnlolunn(ordsu!or,nmlholudGo.dfnladwpmdum-hnwhu
and pedler’s license, for the Province of Saskatch

(b)()nAuuﬂ.WlO.thmMudlednthubouolAnnuC
Stewart, in the vicinity of K ck, Sask., soliciting orders. He had 2
piﬂm-inshr.-mplou-.whhbhemtndwunddnoltbpktm
that his pany would produce & similar p from a small
Munwlnnhlm,ndwhhhvuwbomemﬂihn‘dth
small photograph, which was a family picture, and Annie C. Stewart signed
an order in the following terms:

“Dominion Arr Company, L1, P.O. Kamsack.
Toronto, Canada. State Sask., Date Aug. 22, 1919.
You will please make for the undersigned from the photograph delivered

to your agent this day 1 G. r./10x13 finely finished painting and deliver the

same to me on or about the 20 day of Sept., 1919.

DOLL
one §2
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The price of the painting is ; $25.00
Advertising allowance 8 3 10.00

Leaving A Barance Due or $15.00
which 1 agree to pay upon delivery.

The above price does not include frames or glass.

It is understood that this order cannot be countermanded. Verbal
agreements not recognised.

This order is given you upon the further condition that your company
will deliver the paintings so ordered in suitable frames which the undersigned
is entitled to accept upon payment of a reasonable price, if the frames are
satisfactory. In the event the undersigned does not accept the frames and
pay for same t 2y are to be delivered forthwith to your deliveryman.

I am to receive one additional painting at no additional cost.

Received by L. F. Goad. Mrs. B. F. Stewart,

Advertising Salesman. Customer.”

(¢) On August 22, 1919, the appellant called at the house of Mrs.
Russell Ritchie, in the vicinity of Kamsack, Sask., taking orders for enlarging
pictures. He had a sample case, and exhibited the pictures therein contained,
and stated that a large picture would be made from a small family photograph,
handed to him, which was a picture of Mrs. Ritchie’s mother, and secured an
order for a picture under the same terms as in the preceding paragraph.

(d) None of the parties solicited are dealers in this class of pictures by
wholesale or retail. When the order is taken, it is forwarded to the office
of the Dominion Art Co., in Toronto, Ont., and from the small photograph,
a hand painting is made, called a tritone painting, made of 3 colours. The
background is sepia, and the others water colours and ink. It requires an
experienced artist to do the work. The completed picture is deli d to the
purchaser one month after the date of the order, and the small photograph is
then returned to them.

4. The appellant carried a small grip, about 15 x 22 inches large, con-
taining 2 pictures of the same class of work, made in 3 colours as above
described, the said enlarged pictures being without frames.

5. The appellant did not sell or offer for sale the enlarged pictures so
carried, to any of the persons solicited, but exhibited them to such persons to
display the class of work and the artistic finish.

6. At the time the order is taken a coupon in the following form is handed
to the customer:

“For advertising purposes, this certificate will be accepted as a ‘TEN
DOLLAR’ payment on one of our New $20 Tritone Convex Portraits, and
one $20 Tritone Portrait Free.

Groups extra. Dominijon Art Company, Ltd.

Groups extra.”

7. Dominion Art Co., Ltd., is a corporation under letters patent, issued
from the Department of the Secretary of State for Canada, and bearing
date March 16, 1917, and among other powers given to it by the said letters
patent, it is empowered:

(a) To manufacture, produce, buy, sell and deal in all kinds of drawings,
prints, paintings and other pictorials, reproductions and representations and
picture frames and all other articles of merchandise and generally to earry on
the business of art dealers;
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(e) To purchase, lease or otherwise acquire and to hold, exercise and
enjoy all or any of the property, franchises, good-will, rights, powers and
privileges held or enjoyed by any person or firm or by any company or com-
panies carrying on or formed for carrying on any business similar in whole or in
part to that which this company is authorised to earry on either in its own
name or in the name of any such person, firm or company, and to pay for such
property, ln.nclmal, goodwill, rights, powers and privileges wholly or partly
in eash, or notwith ding the provisions of sec. 44 of the said Act, wholly
or partly in paid-up shares of the company or otherwise and to undertake the
lisbilities of such person, firm or company;

(e) To carry on any other busi (whether f ing or otherwise)
which may seem to the comy ble of being niently carried on in

ion with its busi or objects or calculated direetly or indirectly
to enhance the value of or render profitable any of the company’s property or
rights;

(f) To apply for, purchase or otherwise acquire any patents, grants,
copyrights, trade-marks, trade-names, licenses, concessions and the like
conferring any exclusive or non-exclusive or limited right to use or any secret
or other information as to any invention which may see'n capable of being
used for any of the purposes of the y, or the acqusition of which may
seem calculated directly or indirectly to benefit the company, and to use,
sell, assign, lease or grant licenses in respect or otherwise turn to account the
property, rights, interest or information so acquired;

(k) Top the pany to be li 1, registered or otherwise recog-
nised in any foreign country and to designate persons therein as attorneys or

ives of the pany with power to represent the company in
lll matters according to the laws of such foreign country and to accept service
for and on behalf of the company of any process or suit ;

(n) To do all such other things as are incidental or conducive to the
attainment of the above objects;

(0) To do all or any of the above things in Canada or elsewhere and as
principals, agents or attorneys;

(p) The above objects, powers and purposes of the company shall be
deemed to be several and not dependent on each other, and the company
may pursue or carry on any one or more of such objects, powers or purposes
without regard to the others of them, and no clause shall be limited in its
generality or otherwise construed having regard to any other clause of such
objects, powers or purposes.

(q) The business or purpose of the company is from time to time to do
any one or more of the nets and things herein set forth and it may conduet
its business in any Province or territory of the Dominion of Canada and in
foreign countries and may have one office or more than one office and keep
the books of the company in any place in which the company may do business
dWMdeMmdenmw-mmmybe
provided by law.

lfoundth.ppdlntgudtydmoﬂmohupd. and fined him $25,
and costs ting to $12 and ordered that in default of payment, he should
serve 30 days in Regina Jul.
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(a) Whether this contract was a contract for the sale of goods or the
employment of an artist?

(b) Whether the picture carried by the traveller was not a picture of
another person designed to show artistic skill and not a sample of goods or &

ttern?
o (¢) Whether the accused is a hawker or pedler, within the meaning of
the Act, seeing that the act of painting is the essential portion of the contract,
and the article contracted for was not in existence, and the accused did not
expose nor offer for sale, nor sell it?

(d) Whether the accused is a hawker or pedler, within the meaning of
the Act, seeing that the enlarged picture or portrait, subject matter of the
contract, is a family relic only and not an article of commerce?

(e) Whthu the Act. in so far as it purports to place a tax upon persons

iding th , and making contracts within Saskatchewan,
while mnurinll and Inbour m all out.nda the vamoe, is not ultra vires,
a8 being a int upon interprovi

(f) Whether the Act does not also contravene the powers of the Dominion
to incorporate jes (1) to do busi in Saskatchewan (2) to carry
on interprovincial trade?

(g) Whether the Act does not also contravene the power of the Dominion
to regulate trade and , and also the provision of the British North
America Act, which provides for the admission in each Province of all articles
of growth, produce or manufacture or any other produce?

(h) Whether the Act does not also contravene the power of the Dominion
to incorporate Dominion companies to carry on business throughout the
Dominion?

On August 29, 1919, the appellant applied to me to state and sign a
case under sec. 761 of the Criminal Code, and delivered to me a request in
writing to state such case, and, on that date, I ordered him to enter into his
personal recognisance, for the sum of $300 under the terms of sec, 762, con-
ditioned to prosecute his appeal without delay and to submit to the judgment
of the Court, and pay such costs as awarded by the same, and the appellant
has d into such i and has lodged the same with me.

Dated at Kamsack, Saskatchewan, this 11th day of September, A.D.
1019,

W. J. McLexnNaN (Seal)
Justice of the Peace, in and for the Province of Saskatchewan.

The first four questions may be dealt with together, and turn
on the question whether or not, on the facts, the appellant is a
hawker or pedler within the meaning of An Act respecting Hawkers
and Pedlers, being ch, 37, 2 Geo. V., 1912, Sask.

The interpretation of the terms “hawker” or “pedler” in
sec. 1 of the Act, as amended by 7 Geo. V., 1917, ch. 34, sec.

28, 80 far as the present case is concerned, is as follows:—
In this Act the expression “hawker” or “pedler” means a person who
carries and exposes samples or patterns of goods, wares, or mer-
(-hnndme for purposes of sale by such sample or pattern . and upon

580 v.L.R.
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the understanding that such goods, wares and merchandise will afterwards
be delivered in the muniipality to any person who is not a wholesale or retail
dealer therein.

The contract entered into between the parties, as set out
in the stated case, is unquestionably a contract for the sale and
delivery of a chattel, namely 1 G.r. 19 x 13, finely finished
painting.

The very terws of the contract itself are a complete unswer
to the argumrent advanced by counsel for the appellant that the
contract was a contract for work and labour, and not a contract
for the sale of goods. The contract is clearly 2 contract to pro-
duce a chattel which was to be transferred for a stated considera-
tion from the maker to the respondent who ordered it, and on this
point the case of Lee v. Griffin (1861), 1 B. & 8. 272, 121 E.R. 716,
very aptly applies. See also, The Canada Bank Note Engraving
and Printing Co. v. The Toronto R. Co. (1895), 22 A.R. (Ont.), 462,
28 Halsbury 861; 1 Law Quarterly Review, 9-10.

Having found that the contract in question was for the sale
and delivery of goods, it is clear from the further facts, as stated,
that it was a contract for the sale of goods to be afterwards deliv-
ered in the municipality to a person who was not a wholesale
or retail dealer therein. It also appears that the sale was made
by reference to certain paintings which were carried and exposed
by the appellant. Were these paintings so carried and exposed
sawples or patterns of the goods afterwards to be delivered? If
the two paintings which were shewn to prospective custom ers
were only shewn as examples of the painter’s artistic skill, I should
not eall them sawrples. But the fucts as stated, and the terrs of
the order, shew them to have been mwore than that. Their
dimensions and colouring were more important elements in the
transaction than their artistic value. The very terms of the
order, “1 G.r./19 x 13 finely finished painting,” refer, in my
opinion, to an article of a standard deseription quite unrelated to
the portrait to be reproduced. I therefore come to the con-
clusion that this was a case of sale by sample, and that the appel-
lant was a hawker or pedler within the provisions of the Act.

The points involved in the remaining 4 questions were not
raised on the argument before us, but I should answer them all
in the negative, simply on the ground that the Act in question
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is binding on all persons whether resident in the Province or not,
and on all companies, whether created by the Provincial Legis-
lature or by the Federal Parliament. The Act does not in any
way attempt to prohibit anyone or any company from carrying
on any business, but simply imposes a general license fee for the
purpose of raising a revenue. R. v. Gireat West Saddlery Co.,
ete., ete. (1919), 48 D.L.R. 386.

The conviction should therefore be affinved.

NEwLANDS, J.A.*—This is a stated case submitted by a Justice
of the Peace for the opinion of the Court on & conviction under
the Hawkers and Pedlers Act, 2 Geo. V., 1912, Sask., ch. 37.

The Justice states on the evidence that he finds the following
amongst other facts:
that the appell ing the Dominion Art Co., Ltd.,, of Toronto,

informed the pmuoumr that he was taking orders for enlnmnq photographe
and he produced samples of the work that he was soliciting orders for

After giving particulars of two cases where appellant solicited
orders, he states, in the case submitted:

4. The appellant carried a small grip about 15 x 22 inches large, containing
two pmum of the same class of work made in three colours as before deseribed,

the enl ict being with frames.
5. mamﬂutdndm-dloroﬂ«lorcdetheenhrpdpwmmw
carried to any of the licited, but exhibited them to such persons to

display the class of work and the artistic finish.

A number of questions are submitted for the opinion of this
Court, the effect of which are: Should the appellant have taken
out a license under the Hawkers and Pedlers Act?

The only part of the definition of a hawker and pedler the
appellant could come under is, in sec. 1 as amended by 7 Geo. V.,
1917, Sask., ch. 34, sec. 28:

A person who goes from house to house or carries and exposes
samples or patterns of goods, wares or merchandise for purposes of sale by
such sample or pattern . . . and upon the understanding that such
goods, wares, and merchandise will afterwards be delivered in the municipality
to any person who is not a wholesale or retail dealer therein.

The persons with whom appellant was dealing were not either
retail or wholesale dealers in such goods.

I think the finding of fact above set out practically decides
this case, i.c., that the pictures “were exhibited to display the
class of work and the artistic finish;” they therefore were not
carried and d as les or p of any goods, wares or merchandise
'wwnh-udnl.bym-mphorwum
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Both these words “sample” and “pattern” have various
meanings, and we therefore have to construe them in relation
to the subject matter in which they are used. There is no diffi-
culty with the word “sample,” because, in the Sale of Goods
Act and ordinarily in the sale of goods, it means a
" relatively small quantity of material, oruhdlvidudobmlm'lu&
quality of the mass, group, species, etc., whhhn p
o specimen. Now chiefly, a small of some
lemomcuunlpdmolmdnoﬂacdlor-h

New Eng. Dict., par. 2.

The pictures carried in this case were obviously not samwples
of goods which the appellant was selling.

A “pattern” in some instances has a meaning similar to a
sample, as, for instance, the following meaning is given to the
word in the New English Dictionary, par. 5: “A specimen or
part shewn as a sample of the rest.” As both words are used in
the Act, I do not think they were intended to mean the same
thing. But they are hoth used in reference to the sale of goods,
and, therefore, they must be construed in relation to such a
matter.

In discussing the word “pattern” in reference to the registra-
tion of a design under the Patents, Designs and Trade Marks
Act, 46-47 Vict. 1883, ch. 57, in In re Rollason's Registered Design
[1898], 1 Ch. 237 at 252, Vaughan Willians, L.J., says:

If you have to apply these words to such different subject-matters as
wall-paper, lace, and engineers’ patterns, you obviously in practice give a
very different meaning to the word “pattern.” Sometimes the pattern con-
sists wholly of shape; sometimes the pattern may consist of partly of shape;
and sometimes the pattern, as in the case of pattern stamped upon wall
paper, does not involve any shape at all—it is all pattern. But you have to
look at the particular subject-matter;

Now in this case the subject matter is the sale of goods, and
therefore the word “pattern” refers to the pattern of the material
offered for sale. It is used in the same sense in which Chitty,
L.J., uses it in the above case, at 248, In discussing the difference
betweern pattern and shape, he says:

The practical distinction is shewn by such a common illustration as
that which I will give: “I like the shape of your coat, but I think that the
pattern of the materials is in execrable taste.”

I think the word “sample” is used in the Act as a small quantity
of some commodity presented to a customer as a specimen of the
goods offered for sale, and that the word “pattern” is used as a
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piece of the material shewing the design of the ornamentation of
the goods, as in the case of cloth, wall paper or lace.

Having come to this conclusion, then, the pictures carried by
the appellant were neither “samples,” i.c., a small quantity of a
larger commodity, nor “patterns,” i.e., a piece of the material
shewing the design of the ornamentation, but, as the Justice
found, were carried to shew the class of work and artistic finish
which the company he represented would do for the customer.

It is unnecessary for me to discuss the other questions raised,
and I would answer the questions asked by the Justice generally,
that the appellant was not guilty of an offence under the Hawkers
and Pedlers Act and that the conviction should be quashed.

LamonT, J.A., concurred with Newlands, J.A.

Erwoon, J.A.:—1 am of the opinion that the pictures earried
by the appellant were neither “samples” nor “patterns” but
were carried to shew the class of work and artistic finish of the
work which the company, which the appellant represented,
would do for its custowers, and that, therefore, the conviction
should be quashed.

Conviction quashed.

COY, McLEAN AND TITUS v. S.8. “D. J. PURDY.”
Ezchequer Court of Canada, Audette, J. November 8, 1919

Corsion (§ I A—3)—EviDENCE—WEIGHING —DISINTERESTED WITNESSES
~—REASONABLE PROBABILITIES.

In case of a collision between two ships in a narrow channel the evidence
of disinterested witnesses standing on the shore in such a position of
advantage as to have a full and clear view of both ships and who follow
the courses and manoeuvres of the vessels, will be accepted in preference
to that of a passenger in the saloon of one of the ships with a limited range
of sight as to the course of the two colliding ships.

That where there is conflicting evidence, the Court should examine
into the probabilities of the matter and draw its own econclusion as to
what would be the most reasonable courses.

|The “ Mary Stewart” (1844), 2 Wm. Rob. 244, and The “ Ailsa” (1860),
2 Stuart’s Adm. 38, referred to.]

ArpEAL from a judgment of the Exchequer Court of Canada,
New Brunswick Admiralty District, in an action for damages
caused by a collision between two ships. Reversed.

The judgment appealed from is as follows:

Hazen, LJ.A.-—The collision in question in this suit took
place opposite Middle Hampstead in the St. John River, on the

Statement.
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5th October last, between twelve and one o'clock in the afternoon.
It was about a mile and three-quarters higher up the river than
Hampstead wharf, and in that part of the river which lies between
Long Island on the east and the main bank of the River St. John
on the west. There was a light wind—in the language of the
captain of the “Purdy” it was “a little mild breeze” and there
was a current in the river of about two miles an hour. The day
was clear.

It is first necessary to ascertain from the evidence and the
position and courses of the vessels prior to and at the time of the
collision and how the collision occurred. It was claimed on
behalf of the “Premier” that after leaving Gerow's wharf on the
eastern side of the River St. John, it rounded Long Island, coming
over to the Hampstead side at first and then coming over in a
slanting course to the Long Island side, and then proceeding
parallel with Long Island and within a very short distance of its
shore, up river; that when it first sighted the “Purdy” that ship
had rounded what is called the curve in the island and was coming
down river about midstream or further over towards the Hamp-
stead shore, and that when it was within a few hundred yards of
the “Premier” it turned suddenly to port and ran into the
“Premier,” striking it almost, though not quite at right angles on
the port side, about eight feet aft of midships, injuring the
“Premier” to such an extent that it had to be beached in order to
prevent it sinking. Evidence to this effect is given by the captain
and members of the crew of the “ Premier,” by some passengers who
were on board, and by some witnesses who saw what occurred
from the shore about half a mile away. As the river at the point
where the accident occurred is between nine hundred and one
thousand feet wide, these witnesses not only viewed the disaster
over the water, but over a considerable distance of land intervening
between the point where they stood and where the water on the
western side of the River St. John commenced, and while 1 do
not in any way dispute their bona fides, I am disposed to think
that they were not in as good a position to speak accurately in
regard to the accident or the distance of the “Premier” from
Long Island or the position of the “Purdy” as would be those
who were on the vessels at the time when the accident occurred,
and that it would be an easy thing from their viewpoint to be
mistaken in regard to the matter.
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On the other hand, the evidence on behalf of the “Purdy” is
to the effect that the vessel rounded the point of the island and
came down river running within a short distance of the Long
Island shore and parallel to it; that when the “Premier” was
first sighted it was coming up river on the Hampstead side of the
midstream, and that it gradually came across towards Long
Island; that the “Purdy” continued its course down river, keeping
to the port side of midstream and close to Long Island, and that
if both vessels had kept their course they would have passed one
another without any accident occurring, but that as they approach-
ed the “Premier” kept coming over towards the Long Island shore,
and finally attempted to cross the bows of the “Purdy.” The
“Purdy’s” engines were reversed, but it struck the ‘Premier”
at the point that I have mentioned with the result as before
stated.

As is the case in nearly all collision cases, the evidence was of a
very conflicting character, and if there was only the verbal evidence
of the witnesses to be considered it would be a difficult matter to
decide between them. Some of the evidence, however, I think
should be referred to. One of the witnesses was Mr. Parker
Glasier, who was travelling on the “Purdy” that day, and who
has had an experience of half a century in connection with steam-
boating and freighting on the River St. John. He states that he
had his dinner on board the boat about twelve o'clock, and that
when he came out of the dining saloon the “Purdy” was quite
close to the island shore, that a returned soldier came out at the
same time with him, and they stood talking, facing the Hampstead
shore, and that after they had been talking a short time the
soldier asked him what that was coming up river, and Mr. Glasier
said it was the “Premier.”” At this time the ‘‘Premier’’ was
between a quarter and a half mile below the “Purdy,” and nearly
midstream, while the “Purdy” was quite close to the island shore
and keeping quite close to it. He judged that the boats were
between a quarter and a half mile apart when he first sighted the
“Premier.” He went on with his conversation with the soldier
and did not see the “Premier” again until the boats were right
close together; that the “Premier” then changed her course to
starboard and ran towards the island and across the bows of the
“Purdy,” when the collision occurred, although at that time the
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“Purdy ™ had reversed her engines and was backing. He states
that if the “Premier” had continued on the course that she was
apparently on when he first saw her, and the “Purdy” had con-
tinued on the course that she was on at that time, they would
have passed one another in safety. He swears distinctly that the
“Purdy,” which is 140 feet long, was not more than three lengths
from the island nor more than two lengths from the eel grass where
the deep water begins and that when the collision occurred both
boats were close to Long Island. This evidence given by Mr.
Glesier is confirmed by the evidence of the officers on the boat,
mwembers of the crew and other passengers. It will be seen
therefore that there is very strong evidence in support of both
contentions. The witnesses, however, all agree that the angle of
incidence at which the “Purdy” struck the “Premier” was only
a little less than a right angle, and this is confirmed by a photo-
graph which is placed in evidence, and by the evidence of Richard
Tetallick, an experienced ship carpenter who was called in to
give evidence regarding the state of the “Premier” after the
collision took place.

The contention on the part of the “Premier” is that when the
two boats were only a short distance apart, the ““Premier” being
nearer the island shore and running up parallel to it, the “Purdy "
suddenly turned, without any apparent reason for so doing and
ran directly over to the “Premier.” If the “Premier” had not
been there she would undoubtedly have run on the shore of the
island. T cannot see what possible reason there could be for
such action on the part of those who were in charge of the “ Purdy,”
and fully expected to hear some evidence to the effect that the
steering gear and machinery of the “Purdy” was out of order on
that day. No such evidence, however, was offered, though there
was evidence from the mate of the “Purdy” to the effect that it
was a hard boat to steer in windy weather, and that was the only
evidence offered which in any way bore upon this subject. The
fact, however, that the blow from the “Purdy” was delivered
almost at right angles, had an important bearing on the case.
The evidence of those on board the “Premier” is to the effect that
the “Purdy” and “Premier” were only a few hundred yards
apart, when as they allege the “Purdy” changed its course and
turned sharply to port. Captain McLean in cross-examination
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stated that when the “Purdy " changed her course she was about
200 yards from the “Premier,” that is, that there were about 200
yards from the bow of the one to the other on parallel courses,
and that there were about 200 yards laterally between the two,
and that if the “Premier ™ had held on its course and the “ Purdy ”
had held on her cowrse that where the collision took place they
would have passed with 200 yards from port side to port side.
In order, therefore, for the “Purdy” to have turned to port and

run into the “Pren ier” it would have had to make a very sharp

turn and from the evidence given 1 do not believe it could have

turned so quickly ss to have struck the “Premier” in the way
that it was alleged to have done by the witnesses for the libellant.
In order to have inflicted the wound, the blow being delivered
almost at right angles, the “Purdy” would have had to turn a
quarter circle, and I cannot make myself believe, in view of the
evidence, that she could possibly have done so in that space,
with the “Premier” moving up river all the time. A witness
named Connor, who was called on behalf of the “Prenier,” states
that the “Purdy” was only two hundred or two hundred and
fifty yards above the “Premier”” when she blew, and that she was
about one-third of the river out from Long Island, or may be a
little better, and other witnesses agree to the same thing. The
only evidence given as to the possibility of the “Purdy’s” ability
or inability to turn in the space that I have mentioned so as to
inflict the blow on the “Premier” if it was running up the Long
Island shore, was given by Captain Day, who upon being asked
the question as to the distance in which the “Purdy” could be
turned at a right angle from her course, said that it would take
nearly the width of the river there.

In view of all the evidence, I have come to the conclusion that
if the “Purdy” was coming down river about midstream or a
little nearer to the Hampstead shore, and the “Premier” was
coming up along the Long Island shore, that it would have been
a physical impossibility for the “Purdy” when within about two
hundred yards of the “Premier” and being two hundred yards
distant from her in a lateral direction, to have turned so sharply
to port as to strike the “Premier” the blow which she received,
and I find that the collision occurred when the “Purdy” was
proceeding down river on the port side of midstream, when the
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“Prewier’” on its way upstream attempted to cross the bows of
the “Purdy " for the apparent purpose of getting to the starboard
or Long Island side of the river. Although I have come to this
conclusion, it by no means determines the case, for there are other
important matters connected with the rules and regulations for
the safety of vessels at sea which must be considered before it can
be settled that the course pursued by either vessel was the proxi-
mate cause of the collision.

The first of these questions which I have to decide is as to
whether the St. John River at this point is or is not a narrow
channel. No definition of a narrow channel had ever been
attempted, and I think it is largely a matter of common sense, and
is a question of fact that must be decided by the Judge trying the
case in which it arises, having regard to the general tenor of
decisions in other courts. At this point the river was from nine
hundred to one thousand feet wide, the River St. John being
divided by Long Island into two channels, of which this was the
western. I have considered the cases in which the question of
narrow channel has arisen, and find that the Detroit River at
Bar Point, The Tecumseh (1905), 10 Can. Ex. 44, at p. 61;
the harbor of Charlottetown, P.E.I, near Alshorn Point, The
Tiber (1900), 6 Can. Ex. 402, at p. 407; the mouth of Char-
lottetown Harbor outside the blockhouse, The Heather Belle
(1892), 3 Can. Ex. 40, at p. 46; the south channel in Nanaimo
Harbor, The Cutch (1893), 3 Can. Ex. 362; the entrance to
Halifax Harbor, The Parisian, [1907], A.C. 193, and the navigable
channel in the harbor of Sydney, were all held to be narrow
channels. In some of these cases the channel was wider and in
some narrower than at the point where the collision occurred. In
addition to the cases I have mentioned we have a case in New
Brunswick of The General (1844), (see Stockton's Vice-Admiralty
Reports, p. 86), in which it was decided by the late Judge Waters
that the St. John River at Swift Point, which is a few miles above
Indiantown, and where the width of the river is about a quarter
of a mile, or considerably wider than the point where the present
collision occurred, was a narrow channel. There is also the case
of The Tecumseh, 10 Can. Ex. 44, at p. 61, in which Mr.
Justice Hodgins of the Ontario Bench, held that the channel in

S
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question, being about eight hundred feet wide must, he thought,
be held to come within the designation of narrow channels men-
tioned in Article 21, especially in view of the length and tonnage
of steamers sailing on the island water. The length of the ** Purdy ™
was one hundred and forty feet and that of the * Premier” ninety-
three feet. the tonnage of the latter being one hundred and ninety-
one, and 1 have considered the size of these vessels in con ing to
the conclusion which I have. It was contended by the learned
counsel for the “Purdy” that what was a narrow channel at
night might not be regarded as a narrow channel during the day,
and that the size of vessels which were in the habit of traversing
the water, and other circumstances, must be taken into sccount.
I have given consideration to this argument, and while there is
son e authority to the effect that a Judge might well consider the
size of vessels that traverse the waters in question, I cannot
possibly bring myself to think that whether a channel is narrow
or not ean possibly depend upon whether it is being used by day
or by night. If it is a narrow channel at one time of the day in
my opinion it is narrow during the whole twenty-four hours.
After giving full consideration to the cases that have been decided
on the subject, and to all the facts and ecircumstances of the
present case, I have come to the conclusion that that part of the
St. John River where the accident occurred, which is from nine
hundred to one thousand feet in width--the deep water in which is
probably about seven hundred feet in width, is a narrow channel,
and I'so find. Having comre to that conclusion it is quite clear the
rules and regulations for the safety of ships at sea will apply.
Article 25 provides that in narrow channels every steam vessel
shall, when it is safe and practicable, keep to that side of the
fair-way or channel which lies on the starboard side of such
vessel.  On the day the collision occurred it was perfectly safe
and practicable for both vessels to do so, and yet neither of them
observed the rule. If the “ Purdy” had kept to the starboard side
of the channel, and had the “Premier” when first sighted by the
“Purdy” been on the starboard side of the fair way or mid-
channel, and kept on that course, the vessels could have passed
without collision. So far as Rule 25 is concerned, both vessels
were deliberate transgressors of the law. Had both been on the
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side where they should have been or had either been on its proper
side, I do not think the collision would have oceurred, and 1 am
of opinion that in thus violating the rule both vessels were at
fault and contributed to the disaster. It was urged that the
proximate cause of the collision was the action of the “Premier”
in going too far to starboard after the “Purdy” was sighted,
instead of proceeding up on the port side. In view of the fact,
however, that the “Purdy” was not following its proper course
and its being out of its course was a contributing cause, I cannot
accede to that view.

Two other points were taken on behalf of the “Premier” under
the rules and regulations. One was that there was a violation of
Article 28, which provides that when vessels are in sight of one
another, a steam vessel under way in taking any course authorized
by the rules, should indicate that course by certain announcements
on her whistle, and that the only signal that was given was by the
“Purdy,” which gave one short whistle, which is contended meant
that it was directing its course to starboard. The evidence with
regard to the short whistle was that it was given when the vessels
were almost in collision, and at the same time the bells were given
to the engine room for a reversal of the engine. I am not deciding
what this short whistle meant for there is contention on that
point and evidence to the effect that on the St. John River one
short whistle is given when a steamer is approaching a wharf or a
snag in the river, and is a direction to the engineer to stand by
his engine. 1 do not think it necessary to do so, as the whistle
was, in my opinion, under the evidence, given too late to have any
effect one way or the other. Had a whistle been given by either
vessel at an earlier period the collision might have been avoided.

It was also claimed that the “Purdy” did not have a sufficient
look-out. In my opinion this applies to both vessels. There was
very little evidence regarding the matter, and in my opinion had
there been an adequate look-out on either vessel the accident
might have been avoided. Such a contention it seems to me would
apply with equal force to the “Premier” as to the “Purdy.”
Having found that both vessels were to blame by non-observance

of Article 25 of the Regulations I give judgment in accordance
with the rule laid down in the London Steamship Owners’ Insurance
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Company v. Grampian Steamship Company (1890), 24 Q.B.D. 663,
for the libellant against the “Purdy” for one-half of the amount
by which the “Premier's” damage exceeds the damage to the
“Purdy,” and as no damage was claimed by the “Purdy,” that
will be one-half the damage which the “Premier” has incurred.
No evidence was given at the trial with regard to the amount of
damages, so I presune it will be agreed upon between the parties.
If not, there will have to be a further application in order to ascer-
tain it.

The appeal was heard by Audette, J.

Fred. R. Taylor, K.C'., for appellant,

J. B. M. Baxzter, K.C., for respondent.

Auvperte, J.:—This is an appeal from the judgment of the
Local Judge of the New Brunswick Admiralty District, pro-
nounced on April, 2, 1918, in a collision case, wherein he found

both vessels to blame and gave judgmrent and

pronounced in favour of the plaintiffs’ claim for one-half damages and con-
demned the ship “D. J Purdy” in the amount to be found due to the plaintiffs
for such half damages.

The action arises out of a collision which took place shortly
after 12.30 o’clock, in the afternoon of October 5, 1918, between
the 8.8, “Premier” (93 feet in length) and the S.8. “Purdy,”
(145 feet in length) on the St. John River, N.B., between Central
Hampstead and Long Island. The weather was good, not sunny,
but with a clear atmosphere. There was a current of two miles
an hour, and the wind was blowing about six miles an hour down
river.

The collision occurred quite close to Long Island shore, where
the “Premier” was beached within a minute or two after the
accident.,

The witnesses on behalf of the plaintifis, and there is great
unaniniity between them, testify that on the day in question, the
“Prewier” having left St. John, at about 8 o’clock in the morning,
for Chipman and internediate ports, stopped at Gerow's, on the
eastern shore of the river, about opposite Spoon Island, and thence
proceeded up river toward Long Island and taking the channel
between that Island and Central Hampstead, cleared the southern
end of the Island by passing and keeping her course very close to
the Island, on the eastern side of the channel, with the object of

Audette, J.
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avoiding the current in tk» centre, which had been at the time,
increased by freshets. It is further contended that the “ Premier”
all through steadily kept her course close to the Island, on the
eastern side of the river, which at that place is reckoned to be
between 850 to 1,000 feet wide. The attention of those on board
of her was especially attracted by the eel grass which grows on
the shore of the Island, and being so close to the shore fear was by
some entertained that the propeller might get entangled in this
grass.

While thus keeping her course, the “ Premier” contends that
having seen the “Purdy” coming down—almost mid-stream -
some witnesses placing her slightly to the west of the fair-way—
at about 250 to 300 yards, she blew one short blast, which was
immediately answered by one blast from the “Premier.” The
“Purdy” then suddenly changed her course, slashing across the
river—swung herself ipon the *Premier,” striking her abaft
midship, practically at right angles, perhaps 40 degrees, and
inflicted a jagged V shaped hole, of about 18 inches wide and
running about four feet below the water line. The Captain of the
“Premier” gave one bell to stop, and when the “Purdy” got
clear and released the ‘‘Premier,” the “Premier” was ordered
ahead again, and was beached whilst there was still steerage on
her, thus saving the passengers and the boat, while the “Purdy ™
backed right across the river.

Now, on behalf of the “Purdy,” it is alleged and testified to,
among others by her Captain, that when turning the bend she
first saw the “Premier,”” the “Purdy” was about one-quarter
of the way across from the Island side where the width of the river
is about 900 feet; and, he asserts, the “ Premier”” was then, about
opposite Hampstead, a little to the westward side of the fair-way,
and that afterwards she seemed to come more to the middle, the
“Purdy " keeping the same distance from the Island.

The Captain claims he held his course for some time after
seeing the “Premier,” intending to pass to port. He does not
think he did ever go as far as mid-stream, but would not be positive
about that. When he saw the “Premier” holding her course he
changed his own course to port, and shortly after that, he says,
the “Premier” changed her course and tried to cross his bow, and
at that time she was about two lengths from the “Purdy.” He
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further contends he held the “Purdy’s” course to port until
she got to the left of the “Premier,” and then steadied up. In
the result it is contended the “Premier” travelled from west to
east across the river, and threw herself across the “Purdy’s” bow.

Therefore, it is common ground that the collision happened,
that the “Purdy” struck the “Premier” slightly aft amidships
as already mentioned, almost at right angles, and that the collision
took place on the east side of the river, very close to Long Island.
This latter fact being a very in.portant element to consider in the
endeavour to place the right interpretation upon the evidence—
the collision having taken place in the course the “Premier”
should have followed and away from where we should expect the
“Purdy.”

The evidence adduced on behalf of both parties with respect
to the course pursued is very conflicting. The “Premier” con-
tends she always kept to starboard and close to the Island, and the
“Purdy” practically contends the “Premier's” course previous
to the collision was from the west of the fairway towards the
Island, while the “Purdy’s” cowmse was on a short distance from
the Island and not on the western side of the fair-way or not in the
midway.

Let us endeavor to reconcile this conflicting evidence with the
object of discerning the truth.

Approaching the evidence on the question of reliability, one
must first admit that the five witnesses heard on behalf of the
“Premier,”” who were standing on land, at Central Hampstead,
were in the very best position to witness the manoeuvre of the two
vessels. Not only could they see the vessels better, but this
testimony is that of absolutely disinterested witnesses, neither
influenced nor biased one way or the other, as witnesses and
officers on board a vessel may be, and so often are. Indeed, as
Wellman, on the Art of Cross-Examination, so truly says that

one sees, perhaps the most marked instances of partisanship in Admiralty
cases which arise out of a collision between two ships. Almost invariably
all the crew of one ship will testify in unison against the opposing crew, and,
what is more significant, such passengers as happen to be on either ship will
almost invariably be found corroborating the stories of their respective
crews.

I fear this is a weakness in the make-up of human nature, and
while such a witness is not deliberately commwitting perjury, he
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is unconsciously prone to dilute or colour the evidence to suit a
particular purpose by adding a bit here and suppressing one there,
but this bit will make all the difference in the meaning.

I accept without hesitation the evidence of the four witnesses
on land, not only because they are disinterested and corroborated
but because they were in a better position to follow the courses
and the manoeuvres of the vessels, and their unanimity is also
very convincing.

A deal of this class of evidence adduced by the passengers on
board is given not from actual observation of the course of the
vessel, but by deduction from ecasual observation at a given
moment

One must also not overlook the personal equation resulting
from being on board a moving body. It is next to impossible for
one on a moving vessel, unless he is in a position which allows
him to see her from stem to stern, and at the same time maintain a
complete and commanding view of the shore, to follow the course
or evolution in the manoeuvres of a vessel.

Moreover, in cases of collision,
where the evidence on both sides is conflicting and nicely balanced, the Court
will be guided by the probabilities of the respective cases which are set up.
“The Mary Stewart” (1844), 2 Wm. Rob. 244; “The Ailsa” (1860),
2 Stuart’s Adm. 38.

Let us pursue this search for finding what was the most reason-
able course, the course most consonant with probability, that these
vessels would have followed under ordinary circumstances.

What is the course that the “Premier”
after leaving Gerow, if not the one substantiated by the unanimous
evidence adduced in her behalf?  She leaves Gerow, takes the most
direct course to clear the south end of Long Island, and keeps
as close to the Island 2s is consistent with good seamanship, with
the double object of keeping out of a current that would impede her
speed and of shortening her course while keeping in good waters-
maintaining a direct course. Moreover, travelling in a narrow
channel, she keeps to the starboard side of the channel.

What is the most rational course for the “Purdy,” after
clearing the bend in the Island, if not to keep in the fair-way, near
or to the west of it with the object of benefiting by the current
and also, as she is travelling in a narrow channel, to keep to star-
board?

should have followed
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However, there has been a false manoeuvre somewhere; but
so far, the courses of the two vessels, up to the time the “Purdy”
sheered to port, is absolutely the reasonable one, the one most
probable and in accord with ordinary seamanship—the very
one described by the four witnesses viewing the manoeuvres from
the land, whose view I accept corroborated as it is by the balance
of the plaintifi’s evidence, although questioned by evidence to
which 1 am unable to give credence.

A perusal of the defendant’s evidence, conflicting as it is with
the plaintifis’, will shew conclusively that it is not only weak, but
it is also wanting, excepting perhaps that of the Captain, in any
statement resulting from personal observation consonant with
that reliability from which one can deduce a satisfactory con-
clusion. Let us, as an example, examine the testimony of the
old man Glasier—a witness upon whose testimony the learned
Judge below seems to lay great stress, and rests his judgment
in a large measure. That testimony has impressed itself upon
my mind as earmarked with improbability from his manner of
stating facts more from surmise and conjecture than from actual
personal observation, leading me forcibly to adhere to the view
that the evidence of the shore-witnesses must in preference be
accepted.

He thinks the position of the “Premier” is as he says, with
respect to the east shore, when he does not see that shore from the
place he is standing, in fact, he was mostly absorbed, as he admits,
in the conversation he was carrying on with the returned soldier,
and his evidence, for the most part, is no more than an offer of
opinion as to what he thinks and not from personal observation.
And here again the personal equation of a person standing in the
saloon of the boat and looking exclusively to one side of the stream,
would militate against its acceptance, in preference to the evidenc
of the shore witnesses corroborated in the manner hereinafter
mentioned. W

Then the nautical knowledge of this witness, who was travelling
free on board the “Purdy,” was most deplorably inadequate, and
that ignorance seemed to have been shared by the “Purdy’s”
crew, as disclosed by the evidence.

Here follows an extract from the evidence of witness Glasier,
viz: pp. 135, 136 and 137:

6—5) v.LR.
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Q. How is it that you figure you were below the bend if you didn't take
particular notice about the houses? A. Of course I only think, but I think
we were below the bend. Q. You say you think the “Premier” was coming
up about amidstream, and you didn't keep looking at her? A. No, sir.
Q. You were simply talking? A. Simply talking. Q. Were not paying
particular attention to the shore or anything else— naying attention to this
conversation. A. Yes, sir. Q. Did you, after you saw the “Premier,”
notice the shore particularly after the first time you saw the ‘“Premier’—
you say you were engaged in conversation—after that did you pay any par-
ticular attention to the shore? A. I might have casually seen them but not
to recognise to—to know whose they were. Q. You were not paying any
next particular attention to the shore after that at all? A. No. Q. Then the
thing you noticed was that the angle of the “Premier” towards the “Purdy”
was different from the angle that it had been when you first saw them? A.
Yes. Q. You didn't notice the shore at all, but noticed the angle that one
bore to the other was different from the angle when you first saw it. At
first when you saw the vessels they were going about in parallel courses I
think you said—or is that right? A. Parallel courses? Q. Would you say
they were going in about parallel courses when you first saw them? A. 1
would say so because I was standing here and the way it looked to me—the
way they were going—if they had both kept on the courses they would have
passed. Q. You would not say they were crossing ships—one was not heading
across the bow of the other? A. No. Q. When you first saw them they were
going in about parallel or was one angling slightly ds the other?
A. I don't think so. Q. You wouldn't say so—slightly or considerably?
A. When I first saw them—no I wouldn’t think so. Q. Afterwards when
you saw them again it was how long after you first saw them would you say?
A. That would be quite a few minutes. Q. Who ealled your attention to them
the second time—what called your attention to them the second time? A.
I don’t know as anything in particular. Q. Anyway you saw them, and at
the time you noticed one was going in a course across the bows of the other—
is that right? A. Yes. Q. You were not paying attention to the “Premier”
to see whether she continued her course in between—you did not see the
“Premier”’ in between when you first saw her and the time they were coming
together? A. No, from the time I first seen her the two boats were right close
together. Q. You do not know whether the “Premier” changed her course
or not? A. No. Q. You do not know whether the “Purdy” changed her
course or not? A. No. Q. You eannot say which boat changed her course?
A. No. Q. One of the boats must have changed her course so the two were
not going parallel? A. I don't think the “Purdy” changed her course,
because when I went forward and seen there was going to be a collision—I
went forward and looked toward the island—the “Purdy” was heading right
down—. Q. The “Purdy” was still heading down river? A.Yes. Q. About
how far was the “Purdy” from the island at that time? A. She might have
been—do you mean the island or the river bank? Q. I mean the island? A.
She would not be three lengths from the island.

Is this testimony that can justify its acceptance in preference
to the shore witnesses? I must find in the negative.

The evidence of witness Turner, heard on behalf of the defend-

ant, is also very characteristic of this personal equation. He is on
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the forward deck—he walks up and down, and ultimately says he
could not say how the “Premier” got across their bow—all he
knows is she was there. And ai. p. 177, he says that after the
collision the “Purdy” backed, working her stern out into the stream
—away—from the island.

Moreover on this question of the course of the “Purdy,” the
evidence on her behalf in that respect is not satisfactory, and the
“Purdy’s” own preliminary act gives it a straight denial.

As cited by Myers’ Admiralty Law and Practice, p. 242:

The object of the preliminary act is to obtain from the parties statements
of the facts at a time when they are fresh in their llection, “The Frankland”
(1872), L.R. 3 A. & E. 511, and before either party knows how his opponent
shapes his case.

The memory of the witness or party must be taken to be more
accurate when deposing to a recent occurrence, than when testified
to after a certain length of time. And, as put by Lord Moulton
in “The Seacombe” [1912] P. 21:

A statement of fact in a preliminary act is a formal admisgion binding
the party making it, and can only be departed from by special leave.

A number of authorities have also been submitted by plaintifi’s
counsel upon this well-known point.

Coming to the question of the signals it is uncontroverted
evidence that the “Purdy,” before changing her course to port,
indicated her course to starboard by the signal of one short blast,
which under the Rules of the Road means “I am directing my
course to starboard,” and was in turn answered by the “Premier,”
with a one short blast also. Had the “Purdy” followed that
course, as thus indicated, she would have gone towards Central
Hampstead, toward the west, and as the collision admittedly
took place on the east, close to the Island shore, the accident would
have been avoided.

Had the “Purdy” desired to signal she was going to port, she
had then to give two short blasts, which under the Rules of the
Road mean, “I am directing my course to port.”

Now, I do find, as clearly testified to by the shore witnesses,
that previous to the accident, the “ Purdy ” suddenly started across
the river and collided as above mentioned. True that manoeuvre
was very erratic and devoid of any seamanship; but here again we
have evidence corroborating that evidence by explaining it. The
evidence of the mate, on this point, is all that may be desired by
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way of explanation. While the mate was eating his dinner in the
dining room, his attention being directed to the proximity of
the “Premier,” he rushed up to the pilot house to assist the
captain, because he says the “Purdy” is a hard boat to steer-
“One man is no good to steer at all in windy weather.” The
evidence further shews, as follows:

Q. You thought he (the Captain) needed another man at the wheel.
You went there as quickly as you could? A. Yes. Q. You thought that was
;. u;r;;l a day when the Captain needed some sort of help at the wheel?

The explanation fills the needed gap. Everything is explained.
The boat was hard to steer. She took a sheer, as clearly described
by all the witnesses on behalf of the plaintiff, and more especially
by those on the shore.

More credibility is to be attached to the crew that are on the
alert, “The Dahlia,” 1 Stuart’s Adm. 242, and accepting again
this as a guidance one will be more than astonished to hear that
just previous to the accident—almost when it was inevitable-
in the agony of the collision—we see an officer on board the
“Purdy,” running to the engine room and giving orders to the
engineer, ignoring the captain, who is in full command of the
vessel at the time. We also have a crew, from the captain down,
who are unacquainted with the Rules of the Road, and repeatedly
admitting it, contending that one blast means an order to the
engine room. In view of such poor nautical knowledge are we
to be astonished at the lubberly seamanship displayed by the
“Purdy”?

Moreover, if these vessels were travelling in a narrow channel,
a fact which seems to be accepted by both parties, and as found
by the trial Judge, each vessel under art. 25 had to keep to that
side of the fair-way or mid-channel which lies on the starboard
side of such vessel—and if the evidence of the ““Premier” is
reliable it would seem the “Purdy” did keep that course until
her steering gear would have seemed to become beyond control,
yet the captain of the “Purdy” and the witnesses heard on her
behalf, insist in placing her on the Island side. However, from
the reading of the evidence the view has impressed itself upon
me that the captain of the “Purdy’” knew very little of the Rules
of the Road, as admitted by himself.
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Coming to the question raised by the judgment appealed from,
in respect of the rule as to the division of the loss where both
vessels are to blame, it will be sufficient to say that the old rule of
The { division followed below has been changed in England by 1-2 Geo.

) V. 1911, ch. 57, secs. 1 and 9, and in Canada by the Maritime
‘heel. s Conventions Act, 1914, 4-5 Geo. V. 1914, ch. 13, sec. 2, whereby
| was it is now enacted, in lieu of the old “arbitrary rule,” that the
heel? liability to “make good the damage or loss shall be in proportion
to the degree in which each vessel was in fault,” as provided by
the Act.

Therefore there will be judgment in favour of the plaintiffs,
allowing the appeal and dismissing the cross-appeal, both with
costs. Appeal allowed.
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e Ontario Supreme Court, Appellate Division, Meredith, C.J.C.P., Riddell,
the Latchford and Middleton, JJ. October 81, 1919,
the AssIGNMENTS FOR CREDITORS (§ VIII A—74 A)—Cram ror wages—Suvir—
- JUDGMENT—SUBSEQUENT ASSIGNMENT OF DEBTOR—QUESTION OF
the v ulcamcn-—WAo!:s Act, R.8.0. 1914, cn. 143, sec. 3.

A wage-earner’s claim to priority for his wages under sec. 3 of the
W Act, R.8.0. 1914, ch. 143, is enforceable where his emiployer has
:«f’ an assignment for the benefit of his creditors; even though the

wn,
ly

wage-earner has sued, and recovered a judgment umnut his employer

the before the assignment.

- i The nuht of preference is given because the claim is for wages, and the
we F claim remains one for wages even after the judgment is obtained; the
the I8 remedy, not the right is merged.

[King v. Hoare (1844), 13 M. & W. 404, 504; Price v. Moulton (1851),

10 C.B. 561, 573, referred to.]

ArpEAL by the defendant from the judgment of a Co. C.
. Judge, in an action brought in the County Court of the County
hat of York.

The following statement of the facts is taken from the judgment
of MmbLETON, J.:—

The plaintiff sued and recovered a judgment for $195.75 wages
due to him by J. Frank Osborne Limited. After the recovery
of judgment, the debfor assigned for the benefit of its creditors.
Ball then claimed to rank as a preferred creditor, but the defendant,

the assignee, contested his claim. This action was then brought
to establish his right.

The assignee contends that, upon the recovery of judgment,
the cause of action merged, and Ball (the plaintiff) lost the right to

Statement.
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a preference which he otherwise would have had. The learned
Judge of the County Court held against this contention, :nd
the defendant appealed.

A. R. Clute, for the appellant.

F. Regan, for the plaintiff, respondent.

MippLeTON, J. (after setting out the facts as above):— The
plaintiffi’s right must be determined upon the true construction
of the Wages Act, R.S.0. 1914, ch. 143. This statute gives
priority to the claim of the wage-earner for his wages, for the
limited period mentioned, in the case of an assignment (sec. 3),
in the case of distribution among execution creditors by the
Sheriff (sec. 4), in the case of proceedings against absconding
debtors (sec. 5), in the administration of estates (sec. 6); and the
like preference is given in the case of liquidation and winding-up
of a company, by the Companies Act, R.8.0. 1914, eh. 178, scc.
174 (b).

Although there can be no doubt that, upon the obtaining of
judgment, the original cause of action is changed into matter of
record, and no further action can be brought upon the origiusl
cause of action, this is by no means conclusive of the question
before us. The claim is yet a claim for wages, payable not by
virtue of an obligation arising out of simple contract, but by virtue
of the judgwent upon that contract. There is nothing to prevent
our looking behind the judgment to ascertain the nature of the
original elaim. Indeed, if a record and judgment existed in the
old common law form, upon its production the nature of the claim

_ would appear upon its face. The right to the preference is given

because the claim is for wages, and the claim remains a claim
for wages even after the judgment is obtained. “It does not
merge or extinguish the debt; but it merges the remedy by way of
proceeding upon the simple contract . . . A man cannot
have a remedy by covenant and by assumpsit for the same debt;
the two are wholly incompatible and cannot co-exist:"’ per Maule,
J., in Price v. Moulton (1851), 10 C.B. 561, 573.

“The cause of action is changed into matter of record, which
is of a higher nature, and the inferior remedy is merged in the
higher:” per Parke, B., in King v. Hoare (1844), 13 M. & W. 494,
504. These quotations go to shew that it is the remedy which is
merged, and not the right itself.
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In the statute in question there is found an indication that the

wrned
! wage-earner’s right is not lost by the merging of his claim into a
judgment, for the priority is recognised upon a distribution among  pyorve
execution creditors: sec. 4. 2t
Where the Legislature has seen fit to grant a privilege in i
T respect of claims for wages, it is our duty to see that this privilege . 4.
stion is not cut down and the intention of the Legislature defeated by
gives an undue application of artificial doctrines. To yield to the
the () arguments pressed upon us would interfere with what was plainly
. 8, intended. The wage-earner may sue and obtain priority under his
the execution. If the debtor assigns, he has priority.
ding It is argued that, by having sued and obtained a judgment
the which entitles him to priority, he has lost the priority he would
g-up X otherwise have had under the assignmrent. This, in the language
86e of Euclid, “is absurd.”
i The appeal should be dismissed with costs.
e of RipeLL and Larcurorp, JJ., agreed with MippLeTON, J. l‘wmf»’
r of Mexrepirn, C.J.C.P.:—The single question involved in this  Yepedith
inal appeal is: whether the assignee for the general benefit of creditors
tion of J. Frank Osborne Limited should pay to the plaintiff wages
by in accordance with the provisions of sec. 3 of the Wages Act:
rtue and the single objection now made to the payment is: that before
ent the making of the assignment the plaintiff had recovered judgment
the for all the wages due to him, and therefore has now no claim for
the wages.
\im If the right conferred upon employees by the enactment in
ven question were merely—as it sometimes is—a privilege over other
aim creditors, it might well be that this appeal should be allowed,
not because the plaintiff has now no claim for wages: he chose for his
ot own purpose to change a simple contract debt for wages into a
not debt of another and higher character—a judgment debt—see
bt: Keating v. Graham (1895), 26 O.R. 361, in which the far-reaching
ale effect of such a change is referred to—and so cannot now make
any valid claim for wages.
ich But the enactment in question is wider, and was plainly intend-
the ed to be far-reaching and effective in regard to the wages referred
o4, to in it. Its words are: “The assignee shall pay, in priority to
| i8 the claims of the ordinary or general creditors of the assignor,

the wages of all persons in the employment of the assignor at the
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tin ¢ of the making of the assignment, or within one month before
the making thereof, not exceeding three months’ wages, and such
persons shall rank as ordinary or general ereditors for the residue,
if any, of their claims.”

The duty imposed upon the assignee is to pay such person “not
exceeding three months’ wages,” if they remain unpaid and
unsatisfied, as in truth the wages in question do: they were such
wages, and they are unpaid and unsatisfied, none the less because
of the judgment. The judgment would prevent proof of a claim
for wages, but that the enactment does not require, it directs
payment of the wages earned, in the way and at the time and for
the period set out in it. It is a personal benefit which is con-
ferred, not a benefit attached to and running with the debt.

The case would be quite different if the employee had accepted
something in satisfaction of his wages: in such a case there would
be an intention to release and a release of the right to wages,
and an intention to acquire and an acquiring of another and a
different thing: whilst in the case of the merger of the simple
contract debt in a judgment there would be no such intention,
and, in so far as it takes effect as a matter of law, the parties

concerned would doubtless look upon it only as a legal technicality,
not intended by, if indeed known to, either of them.

We may, therefore, I hope and think, apply the enactment in
question to this case without infringing upon the doctrine of
merger, however near we may come to it.

I am in favour of dismissing this appeal.

Appeal dismissed.

CABANA v. BANK OF MONTREAL.
Alberta Supreme Court, Scott, J. November 24, 1919,

Estorrer (§ 11T G—88)—Banks—Cu Ci BY OTHER
PARTY—ACQUIESCENCE.

If & customer of a bank knowingly lets the bank believe that he has
llgmdoheqtuwhlohmptuemedprnymtmdpudbyﬂnhmk,
he is estopped from denying that q ques were

i by him or by his suthority.

(Morris uuﬁ( LR.bCP 47 London Joint Stock Bank v.

""""f;z" and d Arthur, It uéls :’mw Y. The Dominion 1;::&
Oﬂmv ustralian Mortgage Corp.
[lsqu.C 257 referred to.)

ActioN to recover a sum of money alleged to have been
wrongfully paid out by the defendant.
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refore Mr. McArdle, for plaintiff; A. MacLeod Sinelair, for defendant. AE“'
such ' Scorr, J..—The plaintiff alleges that some time prior to 8. C.
idue, } January 20, 1919, he had moneys on deposit in the savings depart- Candais
) ment of the bank’s Calgary branch, that the bank without his Hu::( .
“not . authority paid out and deducted from the balance standing to his MontreaL
and i credit two sums of $750 and $1,400 on January 20, 1919, that he  geoe, 1.
such F demanded from the bank the repayment thereof but the bank
ause : refused to repay the same. He claims judgment for $2,550 with
laim k) interest and the costs of suit.
‘ects 3 Among other defences the bank charges that the plaintiff
1 for v ought not to be permitted to say that the payments were unauthor-
con- ised by him because “if such cheques were signed by the said Albert
I, Burgess” said Burgess had previously, to the knowledge of and
oted 3 without objection by the plaintiff, signed cheques on and with-
»uld } drawn moneys from his account and the plaintiff did not inform the
ges, | bank that said Burgess had no authority to sign such cheques,
da ‘ but, on the contrary, ratified his action in withdrawing such moneys.
ple ) In reply to the statement of defence the plaintiff alleges that
ion, g prior to the payment by the bank of the moneys in question he
ties specifically instructed the bank to pay no money out on his account
ity, !! unless in the presence of the plaintiff.
; One Burgess was at one time employed by the plaintiff on his
b in . farm near Calgary. Later he let Burgess have his automobile to
of : carry on a jitney service in Calgary on a partnership basis. This
{ partnership was later dissolved and a new arrangement was made
by which Burgess was to retain possession of the automobile and
pay him a certain rent for it.
In December, 1918, Burgess confessed to him that he had
forged cheques upon his account in defendant bank and had
withdrawn moneys therefrom but stated that he had refunded to
- the account all the moneys he had withdrawn with the exception
of $85.
I:: The plaintiff went to the bank on January 2, 1919, and made a
- : deposit to the credit of his account which was entered in his pass
v ! book at the time by the clerk in charge of the ledger. The plaintiff
‘,Z" then became aware of the fact that three cheques signed by
Burgess for $150, $750 and $85, respectively, had been charged to
on his account and that Burgess had deposited $900 to its credit.

The plaintifi states that he asked the clerk to have the number of
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his account changed, that upon being asked why, he replied that
there was a man that had the number of the account and that he
did not want him to have it, that upon looking at the pass book he
saw that a cheque given by him to his brother was outstanding,
that he thereupon told the clerk that he did not believe he could
have the account changed that day and that he then told the
clerk to be sure not to pay any more cheques on the aceount except
the one he had sent to his brother. He later qualified this latter
statement by stating that what he told the clerk was that he was
not to pay any more cheques on that account.

The clerk who made the entries in the pass book and ledger
on January 2 states that he has no recollection of the depositor or
of having had any conversation with him but that he thought that,
if such a statement had been made to him, he would have remem-
bered something about it and that he would have made some
notation of it at the top of the ledger sheet containing the plaintifi’s
account and that no such notation was made.

On January 21, 1919, the plaintiff attended at the bank to
make a deposit to his account. He handed in his pass book which
was then made up and from it he discovered that Burgess had
withdrawn further sums of $750 and £1,400 a few days before
upon cheques signed by him in plaintifi’s name. He then notified
the bank that these cheques had been forged and he then for the
first time informed the bank that the cheques which Burgess had
signed and cashed before January 2, were also forged.

I find it impossible to believe the statement of the plaintiff that
he notified the ledger keeper either not to pay any more cheques
against his account or any cheques except one issued by him to
his brother. In his reply to the statement of defence he alleges
that the instructions he gave were to pay no money out of his
account except in his presence. Surely his solicitor would not
allege this without instructions to that effect from him. His
evidence as to the instructions he claims to have given is contra-
dictory and unsatisfactory and it is significant that in his inter-
view with the bank’s manager on January 21, he said nothing to
him about having given any instructions as to payments out of his
account.

If any such instructions had been given they would have been
of such vital importance in their effect upon the bank’s liability
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that it is difficult for me to believe that the ledger keeper would
neglect the obvious duty imposed upon him by the bank to take

the necessary steps to see that they were carried out, viz., to make
the necessary notation upon the ledger sheet. He is shewn to be
an officer superior to that of a ledger keeper and well versed in the
customs of the bank and was only temporarily in charge of the
ledger during the absence of the ordinary keeper. It is not sur-
prising that he has no recollection of the interview with the plain-
tiff on January 2. What would be surprising is that if he received
any such instructions from him, he neglected to take the proper
steps to ensure that the instructions would be carried out.

The plaintiff by his conduet must be taken to have represented
to the bank or at least, knowingly led it to believe that he had
signed the cheques which were presented by Burgess before
January 2. If the bank’s officers had any reason to doubt whether
the signatures to those presented after that date were the plaintiff’s,
they would have been justified in comparing them with the signa-
tures of those signed by Burgess before that date and paying them
if they found that they were made by the same person.

In Morris v. Bethell (1869), L.R. 5 C.P. 47, the defendant had
already paid to the plaintiff a bill of exchange to the acceptance of
which his signature had been forged. The action was upon a
similar bill his signature to which had also been forged. It was
held that the payment of the first bill did not estop him from
denying that the second was accepted by him or by his authority.

That case differs from the present case in that in the former
the relationship of banker and customer did not exist. The
distinetion is clearly pointed out by Lord Finlay, L.C., in London
Joint Stock Bank v. MacMillan and Arthur, [1918] A.C. 777, 119
L.T. 387, who says at page 804 -

It is obvious that the position of the acceptor of a bill of exchange with
reference to subsequent holders is very different from that of a customer with
reference to a banker in the case of a cheque. In the latter case there is

a definite contractual relation involving the obligation to take reasonable
precautions.

In the same case Lord Haldane in referring to the duty of a
customer towards his banker says at page 815:—

The obligation of the cust to avoid li in this regard was,
1 think, well expressed by Kennedy, J., in Lewes Sanitary Steam Laundry
Co. v. Barclay, Bevan & Co. (1906), 11 Com. Cas. 255, at 266, when that
very lished Judge defined it as including & “duty to be careful not
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to facilitate any fraud which, when it has been perpetrated, is seen to have,
in fact, flowed in natural and uninterrupted sequence from the negligent
act.”

Even apart from the relationship of banker and customer
there appears to be certain duties cast upon those engaged in

" mercantile pursuits.

In Ewing v. The Dominion Bank (1904), 35 Cen, 8.C.R. 133, the
bank discounted for the Thomas Phosphate Co. of which one
Wallace was the manager, a promissory note to which Ewing’s
signature as maker had been forged by Wallace. The bank at
once gave notice to Ewing that it held the note. Had he, upon
receipt of the notice, notified the bank that the note was a forgery,
it could have held the proceeds as they were not paid out until
after Ewing received the notice. Instead of notifying the bank
he communicated with Wallace, endeavouring to get him to settle
the matter. It was held that it was the duty of Ewing to give the
bank prompt notice of the forgery and that having failed to do so
he was linble upon it.

Davies, J., says at page 153:

Mere silence per se on the part of one who should speak is not, I grant,
sufficient as an admission or adoption of liability, or as an estoppel to prevent
him denying his signature. But such silence coupled with material loss or
prejudice to the person who should have been informed and which prompt
and reasonable information would have d, will so oy Such
& person under such conditions comes within the rule that where a man has

kept silent when he ought to have spoken he will not be permitted to speak
when he ought to keep silent.

In Morris v. Bethell, supra, Bovill, C.J., says at page 50:—

If it were made to appear that there has been a regular course of mercantile
business in which bills have been acoepted by a clerk or agent whose signature
hubunuuduponuthem.tunolhnpnnmpd,thmwouldbam
and almost 1 against the latter that the acceptance was
written by his authority.

Willes, J., says at page 51:—

One who pays one bill which purports to bear his signature as acceptor
thereby makes evidence against himself that the person who wrote the accept-
ance did so with his authority.

It is shewn that Burgess remained in Calgary for some weeks
after January 2. Had the plaintiff notified the bank on that date
of the forgeries committed by him it would doubtless have prose-
cuted Burgess with the result that Burgess would have been placed
in a position where he could not have committed the further
forgeries.
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In Ogilvie v. West Australian Mortgage Corporation, Lid.,

[1890] A.C. 257, Lord Watson says at 270:

e s by keeping silence and allowing the forger to escape from
the oolony and the jurisdiction of its Courts the appellant had violated his
duty to the bank, their Lordships are of opinion that these cir ances
would, in themselves, have been sufficient to shew prejudice entitling the bank
to have their plea of estoppel sustained to its full extent

I hold that the plaintiff is by his conduct estopped from deny-
ing that the disputed cheques were signed by him or by his author-
ity and I therefore give judgment for the defendant with costs.

Judgment accordingly.

BLOME AND SINEK v. CITY OF REGINA.
Saskalchewan King's Bench, Brown, C.J.K.B. November 8, 1919.

Contracts (§ VI A—411)—Roap BuiLpING—PROVISION FOR REPAIR—109,
OF CONTRACT PRICE HELD BACK—PERIODICAL NOTICE TO KEEP IN
REPAIR—NO REPAIRS DONE—RECOVERY OF BALANCE DUE—COUNTER-
CLAIM—ADJUSTMENT, . . .

A firm making a contract with a city to build roads and allowing the
city to hold-back ten per cent. to insure repairs, which, according to the
contract, must be made by the firm on due notice, cannot on suit recover
the full eunuun( of the hold-back when notice has been given and the neces-
sary repairs required to be done by them under the contract have not been
made.

ActioN to recover balance due for paving certain streets, such
balance having been retained by the city as a guarantee that
the work would be kept in good repair.

R. W. Hugg and E. B. Jonah, for plaintifis; . F. Blair, K.C.,
for defendant.

Brown, C.J.K.B.:—The defendants being desirous of having
certain of their streets paved, called for tenders. The plaintiffs
were the successful tenderers, and on June 20, 1910, they entered
into a contract for the work. This contract called for the laying
of a foundation of sand, cinders or gravel, of 3 inches in thickness;
upon this foundation was to be laid a body of concrete of 5 inches
in thickness; upon this concrete was to be placed a wearing sur-
face 114 inches in thickness. This wearing surface was to be’of
granitoid blocking, to be laid in sections and with expansion
joints, all in accordance with the plaintifis’ patents. The city
engineer at the time, L. A. Thornton, expressed himself as having
grave doubts as to the suitability of such a wearing surface owing
to the extreme climatic conditions experienced here,’and advised

the defendants against same. The defendants however entered |
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into the contract, evidently considering themselves sufficiently
protected by certain stipulations which were inserted therein.
The contract of June 20, 1910, was subsequently varied to some
extent by a further agreement dated December 2, 1911. The
main provisions of these contracts which require to be emphasised
are found in paragraphs 3 and 4 of the contract last referred to,
and are as follows:—

3. The contractors shall be “"mw%oltheunountoﬂbecontm
price, except any deductions that in d. with the t dated
the 20th day of June, 1910, may be required to be made nlw the work has
been oompletod on the oemﬁcau of the city engineer that the work has been
perf pleted in d with the contract and specificat:
and satisfactory to the said engi

The remaining 10% vul]beheldby the City for a term of 5 years as a
guarantee to the City that the contractors will keep the work in good repair
and will turn the same over to the City at the expiration of that term in
first-class condition

4. The contractors hereby g that the work contracted for and
completed by them for the City shall remain in good condition unless subjected
to other influences other than those of wear and weather for a term of §
years; of this condition the present or future engineer of the City shall be
the sole judge. Should the pavement and eurb and gutter, in the opinion
of the City engineer be at any time during the 5 years in a defective con-
dition he shall decide whether the whole or any portion thereof shall be
taken up and re-laid or repaired in such a as he shall ider best,
and in default of the contractors making such repairs within 10 days after
notice so to do has been mailed to them by registered post pre-paid to Rudolph
8. Blome Company, Chicago, Illinois, U.S.A., the said engineer shall take
steps to have the repairs made and the cost of the same shall be drawn
by the City from the deposit or guarantee left by the contractors with the City.

The work was completed in accordance with the specifications
and the contract, on August 1, 1911; at least, August 1 was the
date agreed upon as the date of completion, and the engineer
issued his final certificate to that effect. This certificate was
dated December 19, 1911. The pavement soon proved a great
disappointment to all parties. The fault appears to have been
in the nature of the pavement itself. Concrete was too rigid
a material to accommodate itself to the extremes of temperature
that characterise a climate such as ours, with the result that cracks
showed up in all directions. These cracks—especially where
traffic was heavy—soon developed into ruts and holes, and required
constant patching and repairing. As early as 1913 the condition
of the pavements was becoming serious, as appears by the follow-
ing letter of the defendants’ then engineer, McArthur, written to
the plaintiffs:

T
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Messrs. The R. 8. Blome Co., September 10th, "13

Chicago.

Dear Sirs:—

I again beg to call your attention to the deplorable state of the Granitoid
Pavements construeted in this City by your Company. The conditions have
now reached such a point that the streets are absolutely dangerous; last
fall I took this matter up with you and you sent a man here to make repairs,
judging from the manner of the man you sent for that purpose I feel that
you had little idea as to what was required and the work he did gave very
little relief, as the streets were worse than ever in the spring. Again this
summer after considerable correspondence you sent another man to make
repairs and you may judge as to the result of same when I tell you that the
streets referred to are worse to~day then they ever were, and as I said before
are in a very dangerous condition.

Something will have to be done immediately and if your firm do not put
forth a determined effort to remedy the defects now existing it will be necessary
for the City to undertake the work itsell at your expense. I cannot help
but think that it would be of a decided advantage to the Blome Company
if some responsible official of that firm would pay a visit to Regina as I am
sure from the interest taken that you have little idea of the deplorable con-
dition of your pavements in this City.

Yours truly,
F. McARTHUR,
City Engineer.

The plaintifis during the years 1912, 1913 and 1914 made
certain repairs in response to notices from the defendants’ engineer.
These repairs were, however, of a more or less temporary character
and do not appear to have been at all satisfactory as a permanent
repair. No repairs were made in 1915 or 1916, and the result was
that at the termination of the five year period, and at the time
when they were to be turned over to the City in first-class condition,
the pavements were in a deplorable condition. The evidence
does not leave any room for doubt in that respect. The test
period expired on August 1, 1916, and in June, 1916, the then
acting city engineer, J. R. Ellis, wrote the following letter to the
plaintiffs:

I have to call your attention once more to the urgent necessity for making
repairs to the granitoid pavement of Dewdney and Albert Streets, laid by the
R. 8. Blome Company, in this City. These pavements are in a very bad and
dangerous condition, This will be official notice to you to effect the repairs
necessary, without further delay. If this is not done it will be necessary for
the City at its own to repair the pavements and charge the costs against
your Company. I will say that the defects occur generally throughout the
whole pavement and are detailed, in part, in the encloved list.

Accompanying this letter was a lengthy statement shewing in
considerable detail the defects then apparent. This statement
concludes as follows:—
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In I, only a paratively small t of Granitoid P:
isintact. It is doubtful if the removal of the defective pavement and replace-
ment of same, depending upon the bond with the present satisfactory portions,
would be satisfactorily effective. It would appear that if these pavements
are placed in good condition, it will be necessary to rebuild practically the
entire amount,

In response to these communications the plaintiffs wrote Ellis
the following letter:—

We, on June 22, received your letter of June 19, relative to repairs to the
Granitoid Pavements laid by us in your City, and we beg to advise that
our Mr. Andrus will reach your City not later than the forepart of the coming
week, when we hope a mutually satisfactory arrangement can be arrived at.
And, pursuant to their undertaking in the letter, the plaintifis
sent their representative, Andrus. Ellis and Andrus inspected
the pavements,and discussed and considered various methods for
repairing same. It seems clear from the evidence as a whole,
that Ellis did not consider that patching similar to what had
previously been done during the test period would prove satis-
factory. On the contrary, he seems to have thought that practi-
cally the whole of the wearing surface would have to be re-laid
if the pavements were to be put in good condition. At any rate,
after various interviews, Andrus, on behalf of the plaintiffs, made

the following proposition:

With reference to the matter of guarantee of Granitoid Pavements
constructed by us for the City of Regina during the years 1910 and 1911
and confirming our discussions of the past three days, we beg to make you
the following offers:

We are prepared to carry out the work of patching with Granitoid Pave-
ment to make good any present defects in the pavements which are due to
faulty construction and to comply with the terms of our contract guarantee
to leave the pavement in good condition.

After the careful ination of the p madeg with you and on
the basis of cost data obtained on other work we have made an accurate
estimate of the cost to us of making these repairs. We are prepared to
either do the above mentioned repair work at our own expense or else allow
the City of Regina an amount considerably more than what our cash expendi-
ture would be.

Our reason for making this offer of a cash consideration is to comply
with your suggestion that better and more permanent results could be obtained
by patching the pavement with a concrete base and asphaltic concrete or
bitulithic wearing surface. To this end, we have submitted our figures and
compared costs with you and are making this offer so that the repairs can be
made by the City or others at no extra expense and by using for this purpose
the money which we would have to expend. Taking into consideration the
condition of the pavements and the estimate of the cost of the repairs arrived
at with you, we are prepared to offer the City the sum of $4,000, for the release
of guarantee in lieu of doing the repair work ourselves with Granitoid Pave-
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ment. We believe that with this sum at your disposal, you ean not only put
the pavement in good condition but can also provide for a considerable part
of the future maintenance.

This proposition was not satisfactory to Ellis, as appears
by his letter to Thornton, who at this time was and since April,
1912, had been City Comvissioner; neither was the proposition
satisfactory to or accepted by the eity

About this time Ellis scerns to have somewhat forgotten that
he was acting under the eontruet in the dusl eapaeity of City
engineer and arbitrator. This was, perhaps, not an unnatural
result, in view of the difficult position that he was thus called
upon to fill.  He appears to have come under the influence in an
undue degree of Commissioner Thornton, and allowed his sub-
sequent conduet to be largely directed by Commissioner Thorn-
ton. This is made abundantly clear by the correspondene

Ellis admits in his evidence that in June he was of opinion
that repairs in conerete were all that could he demanded, and that
he was then prepared to accept repairs by thet wethod,  He says
that he changed his wind, following conferences with Comrissioner
Ihornton and the City Solicitor, and after getting the letter from
Commissioner Thornton dated July 18, Ellis’ letter of July 20,

to the plaintifis shows his altered views at that tinee, where he
requires a wearing surface of different materin! altogether.  Com-
wissioner Thornton also admits in his evidence that Ellis’ letters
at this time were written after consultation with him and under
his instructions, and he mwore particularly s to the letters
of July 21, 1916, July 29, 1916, and August 25, 1916,

In the result no swicable arrangemrent was mrived at, the
repairs were not made by either plaintiffs or defendants and had
not heen made at the tirwe of the trial of this action.

The plaintiffs bring the present action to recover the full
amount of the 1097 hold-back. They admit that the pave-
ments were not in repair on August 1, 1916, but claim that no
sufficient notice was given them to repair, and that, if notice was

given by Ellis it was given after he had been unduly influenced
by Commissioner Thornton and when he could no longer act
impartially, as is required of an arbitrator, and that any notice
given under such circumstances was, therefore, not binding on the

plaintifis. They also urge that, in any event, the defendants’
7—50 p.L.R.
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only remedy was to do the necessary repairs themselves and
charge up the amount expended against the plaintiffs, and that,
not having done so within a reasonable time, they are now without
remedy.

I concede that under a contract, worded as the one at bar is,
it is incumbent on the defendants to give notice of the repairs
required to be done. See London & South Western R. Co. v.
Flower (1875), 1 C.P.D. 77, 33 L.T. 687; Makin v. Watkinson
(1870), L.R. 6 Ex. 25; O'Keefle v. New York (1903), 173 N.Y.
Rep. 474; Hudson on Building Contracts, 4th ed., vol. 1, 341,

But I am also of opinion that the letter of Ellis to the plaintiffs,
dated June 19, 1916, with the accompanying statement, was a
sufficient notice under the circumstances of this case. This
notice, after pointing out in great detail the various defects in
the pavements, in effect states that the only solution in compliance
with the contract is a re-surfacing of practically the whole of the
pavements. When this notice was given it cannot be said that
Ellis was not acting on his own judgment and within the terms
of the contract. The fact that subsequently, during the course
of negotiations entered into by Andrus for an adjustment of
the matter, Ellis changed his mind under the influence of the
defendants and required something more and different, does
not put the plaintiffis in the position of being able to say that
no notice was given. This leads me to consider what were the
defendants’ rights and the plaintifis’ obligations as to the pave-
ments on the expiration of the test period. The agreement
provides for the pavements being handed over in first-class con-
dition.

The defendants urge that to put the pavements in first-class
condition as pavements it was necessary to provide a different
kind of wearing surface altogether from that provided for in the
contract. They contend that as granitoid pavements they could
not be put in first-class condition.

The defendants knew what material was entering into the
pavemrents when they executed the contract. There was no
guarantee in the contract on the part of the plaintiffs other than
to keep the pavements in repair during a reasonably lengthy test
period of five years, and to turn them over at the expiration of
that period in first-class condition. That does not in my view
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mean that the pavements were to be turned over as something
different from what all parties contemplated when they entered
into the contract, but rather that they were to be turned over in
first-class condition as granitoid pavements. The mere fact that
a granitoid pavement is not so good as some other kind and is not
suitable to the climatie conditions, does not appear to we to affect
the question at all. The safeguard, and only safeguard which the
defendants insisted upon was the repair for five vears and that
at the expiration of that time the pavements should be turned
over in practically the same condition as when first made. This
would mean that the plaintiffs were required to do whatever was
necessary to put the pavements in first-class condition as granitoid
pavements, but nothing more.

The view, therefore, which Ellis held in June, 1916, as to repairs
and his attitude as set out in his letter and statement to the
plaintiffs of June 19, was a correct view, and, under the circum-
stances, a justifiable and certainly not unreasonable attitude.

In what respect were the rights of the parties affected by
Ellis' change of view and attitude after his negotiations with
Andrus and after receiving directions from Commissioner Thorn-
ton?

The provision in the contract which makes the defendants’
own engineer, the arbitrator in case of dispute, the judge as to
what repairs are necessary, is one that was insisted upon by
the defendants themselves, and largely for their protection.
The plaintiffs in agreeing to such a condition must know that
there would be a natural tendency on the part of the engineer
to adopt the point of view of his employers. It is, however,
a condition which is not uncommon in contracts of this character,
and is evidently considered a necessary safeguard from the point
of view of the party embarking on expensive and important
operations. The duzl capacity that an engineer or architect is
thus called upon to fulfil is, to say the least, not easy. It is clear,
however, that the engineer when called upon to act the part of
the arbitrator or in a quasi-judicial capacity must, to a certain
extent, keep himself aloof from both parties, and must certainly
guard against being unduly influenced by his employers.

This matter is dealt with at length by the House of Lords in
the case of Hickman & Co. v. Roberts, [1913] A.C. 220. Lord
Alverstone, at p. 234, says:—
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My Lords, it has been pointed out in several cases in the Court of Appeal,
and particularly by Lord Bowen in Jackson v. Barry R. Co., [1893] 1 Ch., 238,
that the position of these arbitrators is a very important one, and that the
system could not have been allowed to exist, had it not been that it has been
found that persons in position of engineers or architects are able to maintain,
and do maintain, a fair and judicial view with regard to the rights of the
parties. My Lords, it has to be remembered that in the great majority of
cases they are the agents of the employers. It has also to be remembered
that they not infrequently have to adjudicate upon matters for which they
themselves are partly responsible. Both these matters have been pointed
out by Lord Bowen. It is therefore very important that it should be under-
stood that when a builder or contractor puts himself in the hands of an engineer
or architect as arbitrator there is a very high duty on the part of that architeet
or that engineer to maintain his judicial position.

In Bristol Corporation v. John Aird & Co., [1913] A.C. 241
which is ¢ crse thet eamre before the Privy Couneil, Lord Atkinson,
at p. 247, says:

My Lords, I do not think there is any dispute between the parties as
to the law applicable to such a state of things. If a contractor chooses to
enter into a contract binding him to submit the disputes which necessarily
arise, to a great extent between him and the engineer of the persons with
whom he contraets, to the arbitrament of that engineer, then he must be
held to his contract.  Whether it be wise or unwise, prudent or the contrary,
he has stipulated that a person who is a servant of the person with whom
he contracts shall be the judge to decide upon matters upon which necessarily
that arbitrator has himself formed opinions. But though the contractor
is bound by that contract, still he has a right to demand that, notwithstanding
those pre-formed views of the engineer, that gentleman shall listen to argument
and determine the matter submitted to him as fairly as he can as an honest
man; and if it be shewn, in fact, that there is any reasonable prospect that he
will be so biased as to be likely not to decide fairly upon those matters, then
the contractor is allowed to escape from his bargain and to have the matters
in dispute tried by one of the ordinary tribunals of the land.

See also Hudson, vol. 1, pp. 408-09.

Under the cireun stances, therefore, 1 wm of opinion that the
pleintifis would not be bound by the decisions and attitude of the
defendants’ engineer. They could go ahead and make such
reprirs 08 were necessary to put the pavements in first-class con-
dition as contemplated by the contract, or they could apply to the
Court for guidance and relief.

I cannot agree, however, with the contention of counsel for
the plaintifis that they can treat the contract as if no notice
whatever had been given, and recover the full amount of the hold-
back without doing any repairs whatever.

The whole matter is now before me, and I conceive it my duty
to deal with the case on its merits. In August, 1916, the defend-
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ants secured the services of three eminent engineers, Harris,
MacPhail and Smith, and they made at that time a eareful inspec-
tion and report on the pavements. A part of this report was by
consent put in evidence,and from this, as well as from the evidence

of MacePhail and Smith who gave evidence before me, 1 have receiv-

ed much assistance in helping me to get ut the merits of the dispute.
This report deals with several propositions for repairs, designated
as “A,” “B,” “C,” “D,” “E,” and “F.” 1 have already indi-
cated what class of repair the contract, in my opinion, ealls for.
T'his elass is designated as “Proposition A" in the report referred
to

The evidence satisfies we that to make the repair in this
manner would cost as of August 1, 1916, in the neighbourhood of
£26,000. The evidence also satisfies me that a repair of greater
utility and of much less expense is that which is designated in
the report referred to as “Proposition B." It consists of repairing
ll holes and shattered portions of the pavements with conerete
and granitoid, and by filling and sealing all eracks with a bitumen-
ous mastic. Both of the witnesses, MacPhail and Smith, say
that this method, though much less expensive, is preferable as
to utility to the one which they designate as “Proposition A,”
which is, as I have stated, the one that the contract calls for.

The evidence is that this method of repair would cost as of
August 1, 1916, the sum of $0,137.30.

There are several other methods put forward by the defendants
that would produce a better, and in some cases a much better
paverrent than either “Proposition A" or “B.” They are,
however, in each instance very much more expensive than “ Prop-
osition B,” although in some cases not so expensive as ““ Prop-
osition A.”

In my view all that the defendants can insist upon is a repair
as satisfactory as would be that of “Proposition A.”" If they can
secure one as

tisfactory and at less expense, they must accept
sume.  “Proposition “B” fills this requirement.

The evidence shews that it would cost considerably more now
to mwake repairs then it would as of August 1, 1916. Under the
circumstances, however, the defendants cannot, in my opinion,
claim any more than what would be sufficient to make the repairs
within a reasonable time after August 1, 1916. This amount, as
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I have already indicated, under “ Proposition B"" would be $9,137 -
30.

The total amount of the 109 hold-back is $9,451.05. To
this must be added, as per terms of contract, interest at 5% from
August 1, 1912, Interest up to that date has already Ixx-n paid
by the plaintiffs. This would make the amount due as of August
1, 1916, as follows:

Amount of hold-back . . = e $9,451 05
Interest from August 1, 1912, to August 1, 1916 . 1,800.20
Total ‘ $11,341 .25

From this amount the «lvfrn(Lmh \\ouhl be entitled tomake the
following deductions:—

Cost of repair as per “Proposition B,” above referred to... .. $9,137.30

Amount charged up against the hold-back for repairs made
by defendants during period of maintenance............ 69.80
Total. . ... $9,207.10

This would lm\o a lml.m(-v in plumuﬂ'h fmollr as of August
1, 1916, of $2,134.15.

The plaintiffs are therefore entitled to judgment for $2,134.15,
with interest thereon at 577, from August 1, 1916. The plaintiffs
will also have their general costs of action, but as they were only
partially successful the costs will be taxed in the low scale of the
King's Bench Tariff, and there will be no costs of the counterclaim.

Judgment accordingly.

SWIFT CANADIAN Co. Ltd. v. INNISFAIL AGRICULTURAL SOCIETY.

Alberta Supreme Court, Hyndman, J. November 20, 1919
Damaces (; IV—370)—TrEBLE DAMAGES—WEIGHTS AND MEASURES Act,
1906, cn. 52, seEc. 83—INTERPRETATION OF sEcs. 78-80
“!'nocrm RE"'—SECcS. 81-83 —“GENERAL'—IISTINCTION,

There is a clear distinction between penalties imposed by the Weights
and Measures Act, R.8.C. 1906, ch 52, secs. 78-80, and the damages which
may be recovered by the party grieved under the same statute (sees, 81-83
An action is maintainable for damages according to the provisions of the
statute

Action brought to recover treble damages and treble costs
due to the fact that the defendants, being public weighers, main-
tained a false weighing machine, and thereby caused the plaintiffs
to pay certain moneys for cattle weighed thereon upon the weights
certified by the defendants to be correct, whereas they were in

an _pan A
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37.- fact false weights contrary to the provisions of the Weights and Aﬂ'
Measures Act, R.S.C. 1906, ch. 52. 8.C

To N. D. McLean, for plaintiff. Daws

ol A. F. Ewing, K.C., for defendants. ((“:‘\lDT';N

aid Hy~npman, J.—The dates of the alleged offence were May l\\l!:mu,

ust 3 5 and 11, 1917. The action was originally brought against the  Acmcvr-

;} defendant, the Innisfail Agricultural Society, only, but, by order ™ :“‘1“

05 % of the Master in Chambers at Edmonton, the statement of claim ~

20 ‘ . a § X ) ! ’ . Hyndman, J.
was amended by adding as co-defendants those who were officers

;5 and directors of the Society, which amendment was made on

ihe : September 6, 1918, that is about a year and four months after
; the cause of action arose. .

The individual defendants in addition to their defence on the

30 4 mwerits also set up as a defence: See. 80, of the said Act, which
enacts:
80 : ; : .
o 4 No action or prosecution shall be brought against any person for any
10 8 penalty imposed by this Act, unless the same is commenced within siz months
ok ! i3 after the offence is committed.
N . . . . .
! '! Consequently, if this section applies to the action against
5 the newly added defendants, the amendment having been mwade
5, e ; ;
o § after the expiration of 6 months from May 11, 1917, the action
] . N
| X against them does not lie.
y g . S
}‘ : By arrangement it was directed to have the legal objection
! & e . f
; & above referred to first determined owing to the probable heavy
n . X .
expense of trying the merits of the action.
! It is therefore necessary to consider whether or not sec. 80
contemplates a claim of this kind, or has reference only to the
| 8

penalties imposed by the Aect for violation of its provisions.
a Secs. 78, 79 and 80, appear in the Act under the head of
“Procedure,” 78 and 79 being as follows:

78. All penalties imposed by this Act or by any regulation made under
| this authority, shall be recoverable with costs, (a) before any civil Court
" I of competent jurisdiction, by any person who shall sue for the same; and in

such case the amount of the judgment, if not forthwith paid, may be levied
by execution and sale of the goods and chattels of the offender; or, (b) if
the penalty does not exceed fifty dollars by summary conviction before any
justice of the peace for the district, county or place in which the offence is
1= committed, and, if the penalty exceeds fifty dollars, by summary conviction
b before any two such justices. bl

2. Subject to the provisions of this Act, Part XV. of the Criminal Code
shall apply to all prosecutions for penalties.
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79. If the person who sues for the penalty is not an inspector or an
assistant inspector a moiety of every penalty so recovered shall belong to him,
and the other moiety, or, if the person suing is an officer acting in pursuance
of this Aet, the whole penalty, shall belong to His Majesty.

Then follow secs. 81, 82 and 83, under the head “General,”

83. K person aggrieved by the use of any weight or measure or
weighing machine, which has not been duly inspected and stamped according
to this Act, or which is found light, deficient or otherwise unjust, may recover
treble damages and treble costs.

Counsel for the plaintiff argues that there is a distinction
between the penalties imposed by secs. 78 and 79, and the treble
damnges and treble costs mentioned in sec, 83, and that the limi-
tation set up in sec. 80 was not intended to apply to actions
under that section.

No authorities were cited to we, but I find on reference to
Darby & Bosanquet, in the Statutes of Limitations (supplement
to the second edition), at page 512, an anonymous case reported
in Noy 71, 74 I.R. 1038, the whole of which reads as follows:

By the Court it was said that where any statute, as 5 Eliz. for perjury,
ete., limits any remedy by information for the party grieved, that such an
informer is not within the statute, 31 Eliz., ch. 5. For that is intended
of a common informer. And by Anderson it was adjudged in the case of the
butchers of London that if a man be an informer, and is not the party grieved
at one time, that yet he is not a common informer. And it was agreed in
one Holden's case of Coventry, that an information (upon the 27 Eliz. of
Fraudulent Conveyances) by the party grieved, after the year, etc., is good
enough and not within the statute.

In the work referred to, Darby & Bosanquet, at page 512,
it is said:

This case is now provided for by the 3rd section of 3 & 4 Wm. IV,, ch. 42,
which, amongst other things, enacts as follows:—“All actions for penalties,
damages, or sums of money given to the party grieved by any statute now or
hereafter to be in force shall be commenced and sued : within two
years after the cause of such actions or suits, but not after; provided that
nothing herein contained shall extend to any action given by any statute
where the time for trying such action is or shall be by any statute specially
limited.”

It seems to me, therefore, that there is a clear distincetion
between penalties imposed by the Act and damages (though they
be treble), which may be recovered by the party grieved. (See
also Darby & Bosanquet, supra, page 542.

Section 79, I think, puts it beyond question, for if in a possible
case the party grieved was also an officer, he could get nothing for
himself as damages, but all would go to the Crown, which, I
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an am satisfied, was never contemplated where he actually suffered
:::;' personal loss or daumage by reason of false weigh scales. S C
If I am correct in the above conclusion, then the limitation P
| b is two years by virtue of the statute of Wm. 1V., supra, but the “'::\ ‘l“’,‘l‘)"
E time alleged in the statement of claim, being less than two years, :

» or that statute does not apply to this action. l\\.‘\yf;'vl\:'
:Ivl: s- I therefore find that the action is mwaintainable as against .\.l,.l I'(",I‘
& the individual defendants, and there will be judgment accord-
jon ‘:; ingly. Costs to be costs in the cause, us between the plaintiff #¥dmen.d

ble , and individual defendants Judgment accordtgly
n i_ "
ns KENNEDY v. ANDERSON.

Saskatchewan Courl of Appeal, Haultain, C.J.S., Newlands, Lamont and
to Slwood, JJ.A.  December 3, 1919,
'nt SALE (§ 1T C—26)-WARRANTY —STATEMENTS BY AUCTIONEER —REPRESEN-

TATIONS—(00ODS NOT AS REPRESENTED,
ed An affirmation by the vendor through his suctioneer at the time of sale
is a warranty provided that it appears in evidence to be so intended ; and
on a breach of such warranty the purchaser is entitled to be indemnified

) | for his loss )
an g [Payne v. Lord Leconfield (1882), 51 L.J.Q.B. 642; Heilbut Symons
ed ¥ & Co. v. Buckleton, [1913] A.C. 30, followed.]
he d " : . " . . .
od ‘ ArreaL by defendant in an action for the price of live stock Statement
in ! sold and delivered. Reversed.
of b J. B. Haig, for appellant; W. ;. Ross, for respondent.
" Haviran, CU8., concurred with Newlands, J.A. Haultain, CJ 8
2. Newranps, J.A.-—This is an action for the price of 3 horses Newlands, 1.4

belonging to respondent sold at an auction sale of his cattle and
2, farm inplenents, to the appellant.
8 The appellant since the action was commenced has paid for
'; 2 of these horses, and except when I deal with the question of
@ costs T will not refer to them again.
e As to the other horse the defence is, that the respondent and
¥ the auctioneer represented and warranted her to be sound; that :
S said representation and warranty were false, she not being sound
’ i but in a dying condition from kidney disease, and did in fact
A 1 die of said disease a few days after the sale, and he asks that his

agreement to purchase said horse be rescinded.
! : The representation as made by the auctioneer was in the

following words as sworn to by three witnesses and not denied
by the auctioneer, who gave evidence at the trial: “Gentlemen,
would you let this good, sound, registered mare go for that
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money?”’ It was after this statement was made the appellant bid
for and bought the horse in question.

That the auctioneer made this statement in the presence
of the appellant is proved by the evidence. The next question
therefore is, was it true? The mare died a few days after appellant
took her home. Both he and a witness named Wilcox, who
were present when the mare was opened after she died swore
that she had only one kidney, and that the other one was pretty
well gone. Aiken, who was licensed as a veterinary surgeon
in Prince Fdward Island, diagnosed her complaint as kidney
disease and said that the statement made by the other two wit-
nesses as to what they found at the post mortem to a certain extent
bore out that diagnosis, and he was of the opinion that she had
been sick for some months. 1 think this evidence is sufficient
to bear out the defence that the representation made by the
auctioneer that she was sound at the time of the sale was false.
The finding of the trial Judge that Aiken was not a veterinary
surgeon and that his opinion is not any better than any other
person’s who had a good knowledge of horses, cannot, in my
opinion, be sustained, because, as 1 have said, he swears he was
a licensed veterinary surgeon of Prince Edward Island, and it
is not necessary for him to be registered in this Province in order
to give an expert opinion as a witness,

Now the representation having been made by the auctioneer
and it having induced the appellant to purchase the horse, and
being false, the law applicable to the case is as stated in 1 Hals.
p. 510, para. 1038,

The verbal statements made by the auctioneer may or may not be part
of the contract of sale.

When they are not part of the contract they will, if material misrepre-
sentations of fact, avoid the contract on the ground of misrepresentation, and,

in case of fraud, give the purchaser a cause of action for damages against the
auctioneer, or against the vendor if a party to the fraud. -

There being no fraud proven, the purchaser has the right
to rescind the contract. The fact that he cannot restore the
property in the same condition in which he got it can have no
effect in this case, because the mare died from the disease from
which she was suffering at the time of the sale and which was the
subject of the misrepresentation.

The appeal should, therefore, be allowed with costs, excepting

——

£ D iR
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that respondent should be entitled to the costs of action up to the
time appellant paid for the other two horses, because though
he swears that he was to have a year to pay the whole purchase
price the respondent denies this, and the condition of the sale,
of which the appellant was aware, was that all amounts ove: $20
were to be paid half cash and half in 12 months secured by approved
notes, and appellant has not therefore proved a variation of this
condition. He never tendered half cash and a note for the
balance, and therefore was liable when the action was brought
to pay half the purchase price.

Lamont, J.A.:—On October 24, 1917, the plaintifi held an
auction sale of some of his stock. At the sale the defendant
bought 3 horses; one for $85, one for $95, and a registered mare for
$210. He took these animals home with him, without making
settlement therefor. The terms of the sale were half cash and
the balance in approved notes. It would seem that subsequently,
at any rate, to the sale, the plaintiff was willing to take a promis-
sory note made by the defendant and his father for the full amount,
but he denies altering the terms of sale when the mare was bought.
There is no finding on the point, and until o special agreement is
established the terms embodied in the conditions of sale would
govern.,

About a week after the sale, the nare took sick and a week
later died. After her death the defendant refused to mwake
settlerent for her.  He says he offered the plaintiff a note signed
by himself and his father for the other 2 horses, but that the
plaintiff refused to aeeept it, demanding paymwent for all 3. Not
getting payment, the plaintifi brought this action.

After action was brought, and before trial, the defendant paid
for the 2 horses, leaving only the price of the mare in contro-
versy.  In his statement of defence the defendant sets up that
the plaintifi had “guaranteed that the mare was a first-class
mare, sound in every way, and that there was nothing wrong with

her,” and that “relying upon the representation warranty and
guarantee” he purchased the mare; that the mare at the time
was in a dying condition, and the representations were made
fraudulently.

At the trial, the substantial case which was sought to be made
on behalf of the plaintiff seers to have had reference to fraudulent

KexNepy
v,
ANDERSON,

Newlands, J.A.

Lamont, JLA.
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misrepresentations and failure of consideration. The District
Court Judge found that the defendant had failed to estsblish
failure of consideration, and stated that the evidence fell short of
satisfying him that the mare was diseased when she was purchased
by the defendant. This latter finding would be applicable to
breach of warranty, although there is no finding s to worranty
in the judgment.

The defendant now appeals, and under the Act it is our duty
to give such judgment as the trial Judge should have given (Court
of Appeal Act, 1915, ch. 9, sec. 9).

That the words were spoken which it is alleged constitute a
warranty, was, I think, established by the evidence. The defend-
ant alleges that the warranty was given on two occasions; first,
in the stable just before the mare was going up for sale, and
again when she was being sold. As to the first, the defendant
ays the following conversation took place:

Q. Give us that conversation. A, Well, Anderson and I came to this
mare after looking over 3 or 4 horses, and Mr. Anderson says: “There is an
awful fine mare, Harvey,” and he walks up alongside of her, and I says:
“Is the mare sound, Mr. Anderson?” and Mr. Anderson says: “The mare is

sound in every way, she has a touch of scratch and she’s a little thin, a little
feed and a little eare, this mare will come out all right.”

As to this, the plaintiffi has the following testimony in his
examination in chief:

Q. Now Kennedy says that in the stable before the sale was made you
told him that the mare was a good sound mare in every way. A. Never.
Q. Did you have any conversation with him? A. I did not.

In cross-examination he admitted that he told the defendant
the mare was sound 2s far as he knew. In addition, one at least
of the witnesses testified that he saw the plaintiff and defendant
talking in the stable. As to the second oceasion on which the
warranty was given, the defendant says that when the mare
had been bid up to some $180 or $185, the auctioneer said that
it was a shame to knock the mare down at that price, that she
was a good, sound, registered mare; and that the plaintiff, who
was standing near, said: “Yes, and the papers go with the mare.
I have them in the house.” The defendant then commenced
bidding on the mare, and bid her up to $210. The testimony of
the defendant on this point is corroborated by two independent
witnesses, Clarence Cooper and Walter Isaacs, who were present
at the sale. On this point the plaintiff testified that he was
not present when the mare was being sold.
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trict In my opinion this evidence is sufficiently conclusive to justify h"f""

blish us in finding that the statements as testified to by the defendants C.A

1t of were wade. Do they constitute & warranty? g ——
wed Long ago the principle which has ever since been seted upon A o
. . . . NDERSON.
v to was laid down by Holt, C.J., in these words: “An affimation at
! g . . : Lamont, J.A
nty the time of the sale is a warranty provided it appears on evidence

to have been so intended.” The existence or non-existence in

uty the mind of the plaintiff of an intention that his affirmation be

wrt { taken as a warranty is 2 question of fact, and in determining that
question all the evidence in the case touching the knowledge,
e s - conduct, words and actions of the plaintiff from first to last may
nd- y be considered, Heilbut Symons & Co. v. Buckleton, [1913] A.C. 30.
rst, i The statement wade by the auctioncer, it is true, would not
: be binding upon the plaintiff had the plaintifi not been present
ant 2 and affim ed the same.  For an auctioneer has no implied suthor-
ity to warrant the soundness of an animal he is selling.
this N Payne v. Lord Leconfield (1882), 51 1.J.Q.B. 612,
P As, however, the plaintiff was present end offimred the auction-
:‘; eer’s staterrent, he is, in my opinion, in precisely the samwe position
ttle L ag if he himself had made the staterment. We have therefore

. to consider whether or not the totality of the evidence indicates
his an intention on the part of the plaintiff to warrant the soundness
of the mare. In wy opinion it does. The defendant was a
. prospective purcheser.  He had already bought two horses.  He

was exanining the nmare in the stable just before she was placed

int i on the block for sale. Any questions asked by him 28 to her
soundness the plaintiff, under the eireun stanees, would reasonably
expect were ssked with a view to mwaking o bid for her. Then,

when the ware was on the block, the bidding seemed to stick

around $185. The defendant had not vet wade a bid. The
auctioneer 1w ade his staterment and the plaintiff gave utterance to
his affirration. The defendant then bid. T cannot think that
that effirration was only intended to apply to the registration
of the nare. Taking the whole evidence, I am of opinion that
the proper conclusion is that the plaintiff in effect said to any
intending purchaser: “If you buy the mare I will warrant her to

be a good, sound, registered mare.” This amounts to a collateral
contract between the plaintiff and the purchaser and is not merely

a representation.
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The next question is, was the mare sound. In my opinion the
trinl Judge erred in holai g that the evidence did not establish

that she was in a diseased condition at the time of the sale. She

took sick 6 or 7 days after the sale. A Mr. Aiken was called in.
He was not a duly registered practitioner in this Province, but
held a certificate as a veterinary from Prince Edward Island,
and had spent 6 years there with a duly qualified veterinary.
He diagnosed the case as kidney trouble. Rixteen days from the
date of the sale the mare died. Two of the witnesses opened
her up and found only one kidney and that in a badly diseased
condition. Aiken gave it as his opinion that the mare had been
diseased for months. Further, the mare had been losing in
condition from the time she had her colt in the spring. There
was no evidence to contradict the witnesses who testified as to
the condition of the mare's kidndys when she was opened up
after her death, nor was there any evidence which questioned
the soundness of Aiken's diagnosis. The fact that he had not
registered in this Province as a veterinary is not evidence that he
did not correctly diagnose the case as kidney trouble or that he
was in error when he testified that the mare must have been
diseased for some time before the sale. The proper inference
to be drawn from the evidence in my opinion is, that the mare
was in a badly diseased condition at the time of the sale.

There was therefore a clear breach of warranty. As at the
time of the sale the mare was in practically a dying condition,
the loss suffered by the defendant by such breach was the amount
he agreed to pay for her, namely, $210.

The defendant is entitled to set up against the plaintiff the
loss suffered by him by reason of the breach of the warranty
in diminution or extinction of the price. Sale of Goods Act,
51. As this loss extinguished the plaintifi’s claim, the action
should have been dismissed.

The appeal in my opinion, therefore, should be allowed; the
Judgment in the Court below set aside and judgment entered for
the defendant. The costs of the Court below should be to the
plaintiff up to the date of the payment in of the purchase price
of the other two horses; after that date the costs should be to the
defendant.

Evrwoon, J.A.:~I concur and the costs should go as indicated
in the judgment of my brother Lamont. Appeal allowed.
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LATIMER v. DAY AND WESTGATE.

Alberta Supreme Court, Hyndman, J.  October 18, 1919 8.C

Execvmion (§ 11--20) -MorrGaue N pEFAULT—JUDGMENT—LAND NoT
REALIZED UPON — EXAMINATION AS JUDGMENT DEBTOR.

A judgment having been obtained on a mortgage in default, an order
will not issue for the examination of the defendant as a judgment debtor
until the lands mortgaged have been realized upon, and the sum so

realised found insufficient to satisfy the judgment
9 Geo. V., 1919 (Alta.), ch. 37, sub-sec. 2

Morion for an order for examination of judgment debtor. Statement
Order refused.

¢. B. O'Connor, K.C'., for plaintiff.

A. L. Marks, for defendant Westgate.

Hyxoman, J.:—This is a motion for an order that the defendant Hysdmas, J

Westgate attend at his own expense before the Clerk and submit

himself for examination touching his estate and effects and as to

the property and means he had when the debt or liability which

was the subject of this action in which judgment has been obtained

against him was incurred, and as to the property and means he still
' 3 has of discharging the said judgment, and as to the disposal he has

made of any property since contracting such debt or incurring such
liability, and as to any and what debts are owing to him. The
facts of the case may be stated shortly as follows: By agreement
dated January 11, 1913, the defendants Madill and Westgate
agreed to sell to the defendants Day and Nicholson certain lands

. and premises being lots 25 to 34 both inclusive in block 11 in King

Fdward Park, a subdivision of the City of Kdmonton, for the

price of $5,250, of which $1,750 was in cash and the balance
£3,500 was agreed to be paid in instalments of $1,750 each on
July 11, 1913 and January 11, 1914, with interest at 8¢ per annum.
On May 16, 1913, the defendants Madill and Westgate assigned
their interest in the said agivement to the plaintiff, and in the
sawe document covenanted with the plaintiff that in case default
were made by the said defendants Day and Nicholson, in payment
of any sum or sums of money which would be due to the plaintiff,
that the defendants Madill and Westgate would on demand pay
or cause to be paid any sum or sums of money in default. Default
was made by the defendants other than Madill and Westgate, and
the last mentioned defendants have neglected and refused to
implement their guarantee, and judgment on September 15, 1914,
was duly entered against all the defendants for payment of the
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£3,500 and interest at 87 per annum from January 11, 1913, but
the land has not yet been realised upon.

By sub-sec. 2 of ¢h. 37,9 Geo. V. 1919, (Alta.), it is provided
that:

(2) No execution to enforce a judgment upon the personal covenant
contained in a mortgage, encumbrance or agreement of sale on or of land
on any security therefor shall issue or be proceeded with until sale of land, and
levy shall then only be made for the amount of the said moneys remaining
unpaid after the due application of the purchase moneys received at the said
sale.

(3) As long as execution cannot issue or be proceeded with under the
provisions of this section, the payment of the money secured by a mortgage
or an agreement for sale of land shall not be enforced by attachment or
garnishment, or by the appointment of a receiver or by any other process of &
similar nature.

It seems to me that this being moneys arising out of an agree-
ment for sale the above statutory provisions apply, but it is argued
by counsel for the applicant that notwithstanding the money may
not be due until after sale of the land mentioned in the agreement
for sale, r. 631 of our Rules of Court give the plaintifi a right to
examine the defendant a8 a judgment debtor.  The rule reads as
follows:

Where a judgment is for the recovery by or payment to any person
of money or costs, the judgment ereditor may without an order examine the
judgment debtor upon oath before a Clerk or Deputy Clerk, or by the order
of a Judge, before any other person to be named in such order touching his
estate and effects and as to the property and means he had when the debt
or liability which was the subject of the cause or matter in which judgment
has been obtained against him was incurred, or, in the case of a judgment for
costs only, at the time of the commencement of the

use or matter, and
as to the property and means he still has of discharging the said judgment,
and as to the disposal he has made of any property since contracting such
debt or incurring such liability, or, in case of a judgment for costs only,
since the commencement of the cause or matter, and as to any and what
debts are owing to him.

After giving the matter my best consideration I have come to
the conclusion that the statutory provisions referred to must over-
ride to a certain extent the rule. It cannot be overlooked that the
rule was made prior to the passing of the Act, which latter altered
the rights between mortgagors and mortgagees and vendors and
purchasers. At the time the rule was passed in a case of this kind
execution could issue at once for the amount of the judgment and
consequently there would then be a reason why the defendant
should be examined s a judgment debtor. Under the law as it

no

exi
de
for

toy



L.R.

hut

ided

nant
land

and
ning
said

the
gage
t or
of &

ree-
ued
nay
ent
te

r8on
the
rder
his
lebt
\ent
for
and
ent,
uch
nly,
hat

nd
nd
it

FR O

ke

SN

NS

50 D.L.R.) Dominion Law Reprorts

now stands the judgment in this and similar cases is really not a
final judgment as to the amount of money but I am inclined to
think in effect is conditional should it transpire luter on a sale of
the land that the proceeds of the sale should not be sufficient to
liquidate the debt and costs. It cannot be known what the exact
amount of the judgment for money is until the security has been
at
pay the judgment, the contemplated proceeding here would be a

realised upon. If the land brought more at a sale than enough to

useless waste of money, and it seems to n e that that could not have
been in the contemplation of the Legislature. A purchaser of
land is not bound to pay the balance due on an agreement for sale
until after the land, the subject matter of the agreement, has been
disposed of. How then can it be said that he owes any particular
amount of money to the plaintifi? It seen s clear that the rule
confemplates only a case where o judgrneent is for inoney presently
due and the subject of an execution. Unfortunately no authorities
were cited to me, and the legislation being of very recent date, in
all probability, this is the first time the point hos arisen. [ there-
fore dismiss the application with costs.

Application dismisscd

McGIRR v. YOUNGBERG.

Naskatchewan Court of Appeal, Haultain, C.J.S., Newlands, Lamont and
wood, JJ.A.  December 3, 1919,

Biis axp Nores (§ VI C—167)—Provissory Note—FAILURE OF coN
BIDERATION-—ACTION TO RECOVER AMOUNT
In an action on a promissory note, the consideration for which is the
delivery of stock, which has not been delivered, the plaintiff in order to
succeed must shew readiness and willingness to deliver the stock

ArpeAL from the trial judgment in an action on a promissory
note. Reversed.

E. F. Collins, for appellant; C. W. Hoffman, for respondents.

The judgment of the Court was delivered by

ELwoon, J.A.:—This is an action brought by the plaintiffs as
executrix and executor of the last will of Leonard Youngberg,
deceased, against the defendant for payment of a promissory note
for $250 given by the defendant to the deceased.

The defendant alleges that the promissory mnote sued on,
together with another note for a like amount, were given in pay-
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ment for certain shares of stock in the Moose Jaw Brewing &
Malting Co. Ltd., which the deceased agreed to deliver to the
defendant ; that the defendant had repeatedly demanded delivery
of the stock, but that the same had never been delivered to him.
By way of counterclaim the defendant repeated the various
paragraphs of the statement of defence, and alleged that on or
about June 4, 1913, he paid to the deceased the sum of $250 and
interest for six months, being the first of said promissory notes,
and counterclaimed for the said sum of $250 and interest.

The only evidence given at the trial was the evidence of the
defendant and one John Whalen. The defendant swore that in
December, 1912, he had a conversation with the deceased in which
it was agreed that the defendant should give to the decensed the
two promissory notes above referred to, and that in considera-
tion of these the deceased, as soon as he arrived at howe at Macoun,
would send to the secretary of the Brewing Company for the
defendant certain certificates of stock in the Brewing Company
that these certificates of stock were never sent to the defend-
ant; that the defendant several times went to Whalen, the seere-
tary of the Brewing Con pany, and inquired if the stock had been
sent to him and he replied that it had not; that he paid the first
note; that when he peid that note he knew that Youngberg was a
responsible man and did not worry about the non-lelivery of the
stock, he expected it would cone; that he got Whalen to notify
Youngherg, the deceased, by letter to forward the stock.  Whalen
swore that the deceased did have stock in the Brewing Con pany
in 1912, and that the defendant had attended upon him (Whalen
with regard to this stock and had asked him about it.

The Distriet Court Judge before whom the case was tried in
the course of his judgmrent stated that, as this was an action by
executors, there must be sone corroboration in order to establish
a claim aguinst the estate of the deceased.

The law with regard to corroboration in establishing clain's
against the estate of the deceased is stated by Lord Russell, C.J).
in Rawlinson v. Scholes et al. (1898), 79 L.'T. 350 at 351, as follows

The learned Judge in this case seems to have thought that whether
convinced or not that the claim was honest he was bound to find against it
in the absence of corroboration of the evidence of the claimant., This is

wrong. He ought to examine that evidence with care, even with suspicion,
but if after that he felt that it was evidence of truth he should act upon it
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He ought to be completely satisfied before allowing the claim; but he ought
not to disallow it, satisfied or not, merely because the evidence was not
corroborated.

It is quite true that the District Court Judge does proceed to
analyse in some particulars the evidence given by the defendant,
and expresses the opinion that the defendant’s evidence is not too
satisfactory. He says:

It is reasonably good in some respects, but when I say it is not satisfactory,

I mean in his clearness of recollection as to certain surrounding features it
is not the most satisfactory evidence in the world.

These remarks of the District Court Judge are all directed to a
consideration of the question of whether or not the certificates of
stock were to be delivered prior to the paynment of the note sued
upon. There was no evidence that they were not to be so deliver-
ed. At the conclusion of the case judgient was ordered for the
plaintiff as elaimed.

There is evidence of the defendant, corroborated by Whalen,
that the defendant did call upon Whalen with regard to this
stock, at any rate prior to the maturity of the note sued upon,
and T think the evidence justifies the conclusion that it was prior
to the maturity of the first note. This goes to corroborate the
evidence of the defendant that the armangenment was that the
stock was to be sent to Whalen for delivery to the defendant.
The analysis of the defendant’s evidence by the District Court
Judge, when comparetl with the evidence given by the defendant,
does not in wy opinion justify the conclusions wrrived at by the
District Court Judge as to the reliability of that evidence. For
mstance, he concludes that beeause the defendant paid the first
note without getting the stock, therefore that raises a strong
presumption that he was not to get the stock 28 the defendant
clamed. 1 am of the opinion, however, that the defendant's
explanation as to this is mwost reasonable,  He says Youngberg
was a responsible man; he considered he was all right; he didn’t
worry about it. That strikes me
whole, bearing in mind what was said by Lord Russell, supra,
I am of the opinion that the District Court Judge should have
accepted the story of the defendant, and should have found that
the notes were executed in consideration of the promise by the
deceased to forward the certificates of stock as soon #s he reached
home.

18 being reasonable.  On the

McGinn
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Apart from that, however, the pleadings of both parties
and the evidence in the case all shew that these promissory notes
were given as the consideration for certificates of stock to be deliver-
ed, at least, when the promissory notes were paid.

The plaintiffs in their pleadings allege a readiness and willing-
ness to deliver this stock. There is absolutely no evidence that
shews that the plaintiffs, at the date of the trial, were the holders
of the stock in question or were in a position to deliver the stock
or any of it. The only evidence with respect to Youngberg having
had any stock was the evidence of Whalen, who says that Young-
berg did have stock in the company in 1912. T am of the opinion
that stock not having been delivered, it was incumbent on the
plaintiffs to shew that at the trial they were in a position to deliver
the stock. They not having so shewn, then, in my opinion, their
cause of action must fail.

I am also of the opinion that the defendant is entitled to
recover the $250 which he paid upon the first note, as on a consider-
ation which has failed. This $250 is counterclaimed with interest.
The date upon which this $250 was paid is somewhat uncertain
The note itself is, apparently, lost, and the defendant is uncertain
whether it was payable in 3 or 6 months. But in his counter-
claim he alleges that it was paid on June 4, 1913, which would be
6 months after the date of the note.

In Last West Lumber Co. v. Haddad (1915), 25 D.L.R. 529
8 S.L.R. 407, my brother Lamont, J., at 533, in delivering the
judgirent of the Court, states the law with respect to payment of
interest in this Province to be as laid down by the Privy Council
in Toronto R. Co. v. Toronto Corporation, [1906] A.C'. 117 at 121
as follows:-

The result, therefore, seems to be that in all cases where, in the opinion
of the Court, the payment of a just debt has been improperly withheld, and
it seems to be fair and equitable that the party in default should make com-

pensation by payment of interest, it is incumbent upon the Court to allow
interest for such time and at such rate as the Court may think right.

In the case at bar, the evidence shews that for something
like 5 years, or 5% years, the defendant made no attempt to
get the stock for which the promissory notes were given. He
made no request for repayment of the amount of the promissory
note which he paid, in fact he just let the matter lie as it was until
he was sued.
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I think, therefore, under the circumstances that it cannot
he stated that, as to the amount paid in full of the promissory
note the subject of the counterclaim, “payment of » just debt
has been improperly withheld” prior to the date of the defendant’s
counterclaim.

In my opinion therefore the defendant should not have interest
on the $250 prior to the date of his counterclaim, but should have
interest at 57 per annum thereon from March 28, 1919, the date
of the counterclaim,

I would, therefore, allow the defendant’s appeal, with costs and
dismiss the plaintiffs’ action with costs. 1 would allow the defend-

nt on his counterclaim judgment for $250 and intecest thereon

i 5% per annum from March 28, 1919, to judgment, and the

Lppeal allowed

costs of the counter

THE KING v. WILSON

A ppellate Division, Harvey, C.J ., Stuart, Siymmons and
McCarthy, JJ.  December §, 1919,

\lberia Supreme Court

VEGLIGENCE (§ 1 D—70)—~CrimNaL  cHARGE —CobpE-—AMENDMENT 89-10
Epw. VIL 1910, cn. 13, sgc. 1--REASONABLE USE OF HIGHWAY-—
RiGuts oF PARTIES—CONVICTION AT TRIAL ~APPEAL

The rights of a driver of a motor vehicle and that of other vehicles
including bicyeles) to use the highway are equal, and each is equally
restricted by the rights of the other. Each is required to regulate his
own use by the observance of ordinary eare and eaution: and when
necidents happen as incidents to the reasonable use of the highway, the
law affords no redress by eriminal or civil pro

edings

ArpraLl by defendant from the trial judgment on & convietion

for eriminal negligence. Reversed.

A. MacLeod Sinelair, K.C., for appellant

J. Short, K.C.,, for respondent.

Harvey, C.J. and Smmmons, J. concurred with Stuarr. J.
Stuart, J.:—The statute under which the charge was laid is
quoted in the judgment of my brother Me('arthy, which 1 have
had the advantage of reading.

At the close of the evidence the Judge, who tried the case
without a jury, gave the following reasons for convicting the
accused : .

The Court: I hold this, that where & man driving an automobile is
approaching a street corner he must see that he does not run anyone down.
I am going to hold in this case that he neglected his duties. Mr. Sinclair:

Neglected it wilfully? The Court: Yes, I am going to hold that he wilfully
neglected his duties. Mr. Sinclair: 1f your Lordship holds that. I would
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ask your Lordship to reserve the case on the question of whether there is
any evidence to uphold the verdiet. The Court: 1 have no objection to
reserving a case on that point, but I have very strong views on the subject,
although I drive a car myself, I feel a person approaching an intersection of
two streets is bound to see that he does not run anyone down. A foot pas
senger has certain rights at the intersection, a better right than he has when
crossing between the intersections, but a rider of a bicyele is riding a vehizle
and he has better rights than foot passengers, and it seems to me there is &
a duty on the driver of a motor car to see that he does not run either a foot
passenger or a bicyele rider down. 1 am going to conviet this defendant of
the charge but I will reserve the case if you desire it and suspend sentence
in the meantime. On the ground of wilful negligence. Mr. Sinclair: 1
understand your Lordship is holding that there was no wilful misconduet
The Court. I will put it whether there is any evidence to support a con-
vietion,

It seen's to me that it is impossible, upon a perusal of this
language, to draw any other conclusion than that the Judge held
that he was entitled to infer from the mere fact that the driver of
an automobile ran into a bicyelist and injured him, that he was
guilty of wilful negligence and had so violated the statute and
become subject to the severe maximum penalty of two years'
imprisomrent, subject of course to the Judge's discretion as to
the sentence he would impose.

With much respect I think that that is not the law. The
tribunal trying the case must, in my opinion, find as a fact the
existence of some anterior wilful misconduct or wilful negligence
which led to the collision, and it must find that fact upon a
consideration of the conduct of the accused anterior to the moment
of collision, and not solely as an inference from the nere fact of
collision without reference to the conduct of the person injured.

It may be that the Judge had in mind certain conclusions as
to the conduct of the two parties, but he certainly gave no expres-
sion to them and, as I think I have said on a previous occasion
an accused person who is convicted has a right to assume that the

reasons given for his conviction are the real reasons and to question
their validity in point of law. This being so, I think there is no
doubt that the reason given was based on an erronecous view o
the law.

The form in which the case was reserved is as follows
1. Is there any evidence to support the verdict herein and convietion
of the said R. L. Wilson? 2. Having regard to the whole evidence, was |
right in convicting the said R. L. Wilson for causing bodily harm to be done
to one Ernest Parker by wilful misconduct or by wilful neglect when the
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said R. L. Wilson was in charge of an automobile upon a public street in the
City of Calgary? 3. Should the conviction of the said R. L. Wilson be set
aside or a new trial ordered?

I have grave doubt whether the objection to the conviction
which I have raised above could properly be dealt with under the
first question. But I think the second question is clearly wide
enough to cover that objection. It is true the question begins by
the words, “Having regard to the whole of the evidence,” but the
actual question asked is whether the Judge was right in convieting
the accused, and I think that question involves clearly the question
whether the Judge was right in making the inference of guilt upon
the ground upon which he states that he did make that inference
In fact, I think it is fairly plain that that is the real question which
was intended to be reserved. We are not informed at all as to
what view the Judge took of the conduct of the ]).‘H'\il'h anterior to
the accident “having regard to the whole evidence,” and it seems
to me that the Judge evidently intended to reserve for the Court
the validity in point of law of the only view of the evidence which
in his judgment he expressed.

We do not know that the Judge inferred that the accused was
driving too fast, and indeed T do not think he could reasonably
so infer from the evidence. We do not know that he inferred that
the accused did not keep a proper look-out, and I doubt if he could
have so inferred from the evidence. Finally, we do not know that
he inferred that the accused saw the complainant in front of him
far enough to have been able to stop his car before hitting him, and
there again I doubt if there was evidence from which such an
inference could have l\':lscm:lM_\' been made. Nor could it reason-
ably be inferred that the accused should have seen him because
there are many people to watch at such a place, and to infer
criminal li:xl»ili;)‘ because one of them was not seen soon enough
would require more specific and exact evidence as to the relative
positions of all the surrounding people than the case affords.
The effort first to turn aside so as to avoid the bieycle instead of
stopping at once was probably a mistake in judgment, but here
again I do not think eriminal liability should be inferred therefrom.

I would, however, answer the second question in the negative,
which is sufficient to decide the case, and would answer the third
question by saying that the conviction should be set aside.
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As to the question of a new trial, I do not think that under the
Code we ere bound to order a new trial, and I think the justice of
tried. The case is
too near the line in any event, and in my view the accused has
been already sufficiently warned in so far as criminal proceedings

the ease does not require that it should be re

are concerned

McCanrny, J.:—~On October 6, 1919, the defendant, Wilson,
was found guilty upon a charge laid under sec. 285 of the Criminal
Code, o5 inended by 9-10 Edw. VIL, 1910, ch. 13, sec. 1, which
reads os follows:

285. Every one is guilty of an indictable offence and liable to two years’
imprisonnent who, having the charge of any earringe or motor vehile,
automobile or other vehicle, by wanton or furious driving, or racing or other
wilful misconduet, or by wilful neglect, does or causes to be done any bodily
harm to any person

In the notes to this section in the Annotated Criminal Code,

Tren eear (1919), Wilful Misconduct is stated to mwean:

Misconduet to which the will is a party; something opposed to aceident
or negligence; the “misconduct” not the conduet must be wilful. It oceurs
where the person guilty of it knows that mischief will result from it, and also
where the aet is done under the supposition that it might be mischievous and
with an indifference to his duty to ascertain whether it was mischievous or
not

On June 9, 1919, about mid-day, Wilson was proceeding in a
northecly divection in his motor ear on First Street East, in the
City of Calgary, and crossed Eighth Avenue. The complainant
wes riding a bieyele westerly on Eighth Avenue, but turned in
ahead of Wilson in a northerly direction on First Street East, and
had proceeded along First Street East about 20 feet when the motor
driven by Wilson overtook him, knocking him off his bicyele and
dragging him sorre distance along the street, with the result that
the cor plainant’s ankle was broken and he sustained other
personzl injuries. Upon this state of facts the information was
laid.

There was evidence that there were a considerable number of
people at the intersection of the streets close to where the accident
happened, that the motor car did not cross Eighth Avenue at an
excessive rate of speed and apparently was under control. The
trial Judge says in part:—

That where a man driving an automobile is approaching a street corner

he must see he does not run anyone down is bound to see that he
does not run anyone down. A foot passenger has certain rights at the inter-
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section, & better right than he has when crossing between the intersections
but the rider of a bieyele is riding a vehicle and he has better rights than foot
passengers and it seems to me there is a duty on the driver of a motor car
to see that he does not run either a foot passenger or a bicycle rider down,
I am going to conviet this defendant of the charge but I will reserve a case
if you desire it and suspend sentence in the wmeantime, on the ground of
wilful negligence.

Upon the application of the accused the following question
wes reserved for the opinion of this Court by the trial Judge:

Is there any evidence to support the verdiet herein and conviction of
the said R. L. Wilson?

That, 1 take it to be, is that the trial Judge expresses a desire
that his finding of fact be reviewed by this Court. Under the
circurrstances, therefore, it seems to me that the whole question
is open to us, as well as to express our opinion as to whether or not
his conelusions upon the mutual rights and duties on highwavs
coineide with our views.

With his conclusions of fact, with respeet, 1 am unable to agree.
It does not seem to me that the evidence discloses any erininal
liability in the accused. There is no evidence of wanton or furious
driving or racing or other wilful misconduct or of wilful neglect.

With the conclusions of the trizl Judge on the mutual rights
nd duties on highways 1 am also unable to agree, and whilst
what T say upon this branch may appear to have application to
civil liability it seems to me from the language used in the section
that the prosecutor must go further to attach eriminal liability
than if he were seeking to enforce a civil remedy.

Although automobiles are comparatively new in use there is
nothing novel in the principles of law to be applied with respect to
travel in them on highways. The general principles applicable to

the use of vehicles upon public highways apply to automobiles
and may be summarised in the staterrent that a driver must use
that degree of care and caution which an ordinarily careful and
prudent person would exercise under the same circumstances.
The rights of the driver of a motor vehicle and that of other
vehicles (including bicycles) to use the highway are equal and
cach is equally restricted in the exercise of his rights by the cor-
responding rights of the other. Each is required to regulate his
own use by the observance of ordinary care and caution to avoid
receiving injury, or inflicting injury upon the other, and when
accidents happen as incidents to the reasonable use of a highway
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the law affords no redress by criminal or civil proceedings. The
degree of care required in the use and operation of an automobile
upon the streets of a city depends not only upon the condition of
the streets but also upon the dangerous character of the machine
or vehicle and its likelihood to do injury to others lawfully upon
the said street. The more dangerous its character the greater is
the degree of care and caution required in its use and operation
The degree of care which the operator of an automobile is bound to
exercise is commensurate with the risk of injury to other vehicles
and pedestrians on the road. In the application of these principles
conditions frequently arise under which conduct amounting to
reasonable care in the case of a light, slow moving vehicle does not
amount to proper and necessary care in the operation of a heavy
and rapidly moving automobile. Operators of motor vehicles, in
addition to exercising reasonable care and caution for the safety
of others, who have the right to use the highways, should do what-
ever the statute law or municipal law of the jurisdiction requires
whenever the conditions therein referred to arise, and failure to
comply with the regulations imposed by statute or by by-law may
in itself be evidence of negligence. Nevertheless if the driver of
an automobile complies with all the requirements of the statutc
regulating the operation of motor vehicles, he may yet be liable
for the failure to exercise ordinary care to avoid injury to another
traveller on the highway. He must anticipate the presence of
others. It is his duty to keep his machine always under control
50 as to avoid a collision. He has no right to assume that the road
is clear, and must be vigilant and must anticipate and expect the
presence of others, more especially in crossing a busy street, which
the evidence discloses applies to the accident in this case, or where
other vehicles are constantly passing and when people are liable
to be crossing; at the corners of streets or near street-cars and in
other similar places or situations where people are likely to fuil
to observe the approach of an automobile. Whilst it is his duty
to anticipate the presence of others, he is also entitled to presume
I tuke it, that others will exercise due care. The duty to take care
between persons using the highway is mutual, and each person
may assume that others travelling on the highway will comply with
this obligation. Hence others have the right to assume that the
driver of an automobile will exercise proper caution in approaching
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corners, that he will not turn a sharp corner and run without warn-
ing against a person using the highway. A person operating an
automobile has the right to assume and act upon the assumption
that every person whom he meets will exercise ordinary eare and
caution according to the circumstances and will not recklessly or
negligently expose himself to danger, but rather make an attempt
to avoid it, but when the operator of a motor vehicle has had time
to realise, or, by the exercise of proper care and watchfulness,
should realise that a person whom he meets is in a somewhat
helpless condition, or apparently unable to avoid the approaching
nachine, he must exercise inereased care to avoid an aceident.

A person operating an automobile and one riding a bicyele
owe to each other the duty to use reasonable care to avoid a
collision. The bicyele rider must be vigilant under all cireum-

stance

ind keep a proper look-out for automobiles, and he may
be guilty of contributory negligence in approaching a much-

travelled, intersecting city street, and looking only once for
approaching vehicles, where had he exercised more care he might
have seen in time to avoid the automobile which struck him.

It is not necessarily negligence for a person riding o bieyele along

the street in front of an automobile to atten pt to cross the road
in front of the machine if it is so for behind him that it may be
reasonably expected that the driver will see him and can and will
by the exercise of proper eare so wansge the machine as to avoid a
collision,

For these reasons, which are rather general in their application
but in my opinion are supported by authority and would justify
e in concluding that the trial Judge was under o misconception
28 to the mutual rights and duties of the operator of & motor car;

I think the convietion should be set sside.

Conviction set aside.

McLEAN AND UNION BANK OF CANADA v. HODGE.

Naskatchewan Court of Appeal, Hawltain, C.J.S., Newlands, Lamont and
Etwood, JJ.A.  December 3, 1919

ASSIGNMENTS FOR CREDITORS (§ VII B61) ~SECURITIES ASSIGNED TO BANK
—ASSIGNMENT ATTACKED BY CREDITOR, RS, Sask., 1909, cn. 142,
SEC, oY,

A gift or conveyanee, made by a debtor when he is insolvent, which
has the effect of giving a creditor a preference is void under sec. 39 of
the Assignments Act, R.8. Sask., 1909, ch. 142; provided that the trans-
action is attacked in the manner laid down by statute within 60 days
# ter it takes place,

[Lawson v. McGeoch et al. (1893), 20 A.R. (Ont.) 464, distinguished.]
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SASK. AvreEAL by defendant from the trial judgment (1919), 12
C.A S.L.R. 298, in an action to set aside an assignment under the
Assignments Act, R.S. Sask. 1909, ch. 142, Affirmed.

MoLEan
AND F. L. Bastedo, for Union Bank, appellant; W. E. Knowles,
Uston Bans
or Canans  K.C., for respondent.
”“:',',.. Havvraiy, C.J.S.:—The evidence in this case, particularly

the evidence of the manager of the defendant bank, in my
opinion amply supports the finding of the trial Judge (1919),
12 S.L.R. 298, that the defendant McLean was insolvent in May
and June, 1918, at the time the securities in question were given.
I am also of opinion that McLean was insolvent in Oetober,
1917, when it is alleged the advance was made and the security
agreed upon.

The taking of these securities under the cireumstances of this
case must necessarily have had the effect of giving the bank a
preference. The securities were attacked in the present action
within the statutory period of 60 days, and are primd facie
utterly void under the provisions of see. 39 of The Assignments
Act, R.S. Sask., 1909, ch. 142, which is as follows:

39. Subject to the provisions of secs. 43, 44, 45 and 46 of this
Act, every gift, conveyance, assignment or transfer, delivery over or
payment of goods, chattels or effects or of bills, bonds, notes or se-
curities or of shares, dividends, premiums or bonus in any bank, com-
pany or corperation or of any other property real or personal made
to or for a creditor by a person at any time when he is in insolvent
circumstances or is unable to pay his debts in full or knows that he
q is on the eve of insolvency, and which has the effect of giving such
creditor a preference over the other creditors of the debtor or over
b any one or more of them shall in and with respect to any action or
proceeding which within sixty days thereafter is brought, had or
taken to impeach or set aside such transaction be utterly void as
against the creditor or creditors injured, delayed, prejudiced or
postponed.

The first question to consider is, whether the transaction
which is attacked comes within the saving provisions of any of
the sees. mentioned in see. 39.

The provisions of sec. 46 are clearly the only provisions which
can apply to the facts of this case, and, in order to escape the
effect of sec. 39, the defendant bank must establish that the
securities in question were given for a pre-existing debt where,
by reason or on account of the giving of the securities, an

Haultain, CJ.S
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advance in money was made to the debtor by the ereditor in
the bond fide belief that the advance would enable the debtor to
continue his trade or business and pay his debts in full. There
is absolutely no evidence to shew any such belief on the part
of the bank. The manager of the defendant bank, who was the
only witness who eould have testified on this point, was not
called, although he was, presumably, available as a witness.
The faet that the manager was not ealled is, to my mind, very
signifieant in relation to this point and other matters arising in
the action. 1 think 1 should be justified in saying that the
evidenee clearly shews the entire absence of any reasonable
ground for any hope, mueh less any bond fide belief that the
advanee in question eould possibly enable MeLean to pay his
debts in full.  For this reason, therefore, the appeal must fail.

A great deal of the argument on appeal was addressed to the
question whether the giving of the securities by formal docu-
ments in pursuanee of a verbal agreement alleged to have been
made in October, 1917, would take the case out of the pro
visions of see. 39, That is to say, that the advance was made
and the seeurity given under the verbal agreement, and that
the 60 days would begin to run from the date of the verbal
agreement and not from the date of the formal documents.

In my opinion the actual words of see. 39 do not admit of
such a contention.  The section says “‘every gift, eonveyanee,
assignment or transfer, ete,”” made under eertain conditions
“shall in and with respeet to any action or proceeding which
within 60 days thereafter is brought to impeach or set aside such
transaction be utterly void, ete.”” The equitable doetrine which
regards that which has been agreed to be done as done is no doubt
applicable as between the parties to the document, but that
doetrine cannot, in my opinion, be applied to make the words
“60 days thereafter’ mean *‘60 days after an agreement to
make any gift or execute any conveyanee, assignment or transfer,
ete, " instead of 60 days after the actual date of the gift, con-
veyance, ete.

A number of Ontario cases have been cited on this point, but
they all turned on the construetion of Ontario Statutes which
were quite different in language to the statute now under
consideration,
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Some of the cases which I shall refer to were decided under
R.S.0. 1887, ch. 124, and amendments thereto. The sections ap-
plicable to the discussion are as follows:

Section 2 (as enacted by the Amending Act of 54 Viet., 1891,
ch. 20, see. 1:

2. (1) Subject to the provisions of the third section of this Act,
every conveyance, assignment or transfer, delivery of or payment of
goods, chattels or effects, or of bills, bonds, notes or securities, or
of shares, dividends, premiums, or bonus in any bank, company or
corporation, or of any other property, real or personal, made by a
person at a time when he is in insolvent circumstances, or is unable
to pay his debts in full, or knows that he is on the eve of insolvency
with intent to defeat, hinder, delay or prejudice his creditors, or any
one or more of them, shall as against the creditor or creditors injured,
delayed or prejudiced be utterly void.

(2) Subject also to the said provisions of the third section of this
Act, every gift, conveyance, assignment or transfer, delivery over or
payment of goods, chattels or effects, or of bills, bonds, notes, or
securities, or of shares, dividends, premiums, or bonus in any bank,
company or corporation, or of any other property, real or personal,
made by a person at a time when he is in insolvent circumstances, or
is unable to pay his debts in full, or knows that he is on the eve of
insolvency, to or for a creditor with intent to give such creditor an
unjust preference over his other creditors or over any one or more of
them, shall, as against the creditor or creditors injured, delayed,
prejudiced or postponed, be utterly void.

(a) Subject to the provisions of sec. 3 aforesaid, if such trans-
action with or for a creditor has the effect of giving that creditor a
preference over the other creditors of the debtor or over any one or
more of them, it shall in and with respect to any action or proceeding
which, within 60 days thereafter, is brought, had or taken to impeach
or set aside such transaction, be presumed to have been made with
the intent aforesaid, and to be an unjust preference within the mean-
ing hereof, whether the same be made voluntarily or under pressure.

(b) Subject to the provisions of sec. 3 aforesaid, if such trans-
action with or for a creditor has the effect of giving that creditor a
preference over the other creditors of the debtor or over any one or
more of them, it shall, if the debtor within the 60 days after the
transaction makes an assignment for the benefit of his creditors, be
presumed to have been made with the intent aforesaid, and to be
an unjust preference within the meaning hereof, whether the same
be made voluntarily or under pressure.

Section 3, sub-sec. 1 of R.S.0. 1887, ch, 124,

3. (1) Nothing in the preceding section shall apply to any assign-
ment made to the sheriff of the county in which the debtor resides or
carries on busi or to th i resident within the Pro-
vince of Ontario, with the consent of the creditors as hereinafter
provided, for the purpose of paying ratably and proportionately and
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without preference or priority all the creditors of the debtor their
just debts; nor to any /ui fifle sale or payment made in the ordinary
course of trade or calling to innocent purchasers or parties; nor to
any payment of money to a creditor, nor to any [lo.i /¢ gift, con-
veyance, assignment, transfer or delivery over of any goods, securi-
ties or property of any kind, as above mentioned, which is made in
consideration of any present actual / payment in money, or
by way of security for any present actual fv:/ /¢ advance of money,
or which is made in consideration of any present actual fe sale
or delivery of goods or other property; provided that the money paid,
or the goods or other property sold or delivered bear a fair and
reasonable relative value to the consideration therefor.

The case of Cole v. Porteous (1892), 19 AR. (Ont.) 111,
only decided that the presumption of an intent to give an unjust
preference, mentioned in see. 2 (2) (a) of the above mentioned
statute, is an incontrovertible statutory presumption. This was
a deeision of Osler, J.A., in ("hambers.

In the case of Clarkson v. Sterling (1888), 15 A.R. (Ont.)
234, there was an agreement under seal to give security, which
was a valid agreement under the law as it then stood. The
security was not given until after the coming into force of an
Aet respeeting Assignments for the Benefit of Creditors, 1885,
It was held that the agreement in question was not invalid and
that the defendant’s right to take the security had acerued before
the Act came into operation, and that, as the Aet was not retro-
spective, the defendant’s right to take the security contracted
for, as and when he did take it, was not affected. The Court
refrained from deciding a question somewhat analogous to the
question now under diseussion.

In the case of Lawson v. McGeoch, et al. (1893), 20 A.R.
(Ont.) 464, the facts were as follows: Clements advaneed
various sums of money to MeGeoch on condition that a chattel
mortgage should be given. The chattel mortgage was given
later on at a time when MeGeoch had become insolvent. The
action was brought on behalf of ereditors within 60 days to set
aside the mortgage. Faleonbridge, J., who tried the action, held
that insolveney having been proved, the case was governed
by Cole v. Porteous, supra, and gave judgment for the plaintiff
with costs, but this judgment was reversed by the Divisional
Court, whose decision, aecording to the headnote in the report,
(1892), 22 O.R. 474, is as follows:
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A chattel mortgage given in pursuance of a previous agreement
therefor to cover an antecedent debt and advance made at the time of
the agreement, both the mortgagor and mortgagee believing the
former to be solvent when the mortgage was actually made, was im-
peached within the 60 days provided for by sec. 2, sub-sec. (a) of 54
Viet. 1891, ch. 20 (o), amending the R.S.0. ch. 124.

H !4, that the mortgage was valid.

The presumption of an intent to prefer as to transactions cominy
within the 54 Vict. ch. 20 (o), impeached within the 60 days, is not an
irrebuttable one, but the onus of shewing that no such intent existed
is cast on the person supporting the transaction.

On appeal it was held by Hagarty, C.J.0., with ‘‘great hesi-
tation,”” and by Burton, J.A., that the presumption spoken of
in sub.sees. 2 (a) and 2 (b) of the Aet above cited is a rebuttable
one, the onus of proof being shifted in cases within the sub-sees.
Maclennan, .\, held that the presumption was limited to cases
of pressure and as to that is irrebuttable. Osler, J.A., held that
the presumption is general and irrebuttable, but that the security
in question was supportable under the previous promise.

In Webster v. Crickmore (1898), 25 AR. (Ont.), 97, the
headnote sufficiently indicates the decision, and is as follows:

Where a preferential security, given while R.8.0. (1887) ch. 124,
as amended by 54 Vict. ¢h. 20, was in force, is attacked within 60
days, evidence of pressure is not admissible to rebut the presumption
of intent to give a preference.

An agreement to give security, made in good faith, may, even
though it is indefinite in its terms, avail to rebut the presumption of
intent to prefer, but where the giving of security is deliberately post-
poned in order to avoid injury to the debtor’s credit, or to avoid the
statutory presumption, the agreement to give the security is of no
avail.

In all of these cases there are dieta by individual Judges
which, taken by themselves, might support the appellant’s eon-
tention, but when applied to the particular statutes under con-
sideration do not, in my opinion, apply. The Aets do not say
that the transactions if attacked within 60 days shall be utterly
void as in our Aect, but that they shall be presumed to have been
made under conditions which would make them utterly void
under see. 2 unless they came within the saving provisions of
sec. 3.

In none of the above cases does the Court decide that the
presumption does not arise because the transaction attacked
dates back to an antecedent agreement. The party supporting
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the transaction is permitted to rebut the presumption of unlaw-
ful intent and unjust preference by shewing that the transaction,
whether the result of an antecedent agreement or not, falls within
the saving exceptions of sec. 3. The date of the gift, convey-
ance, assignment or transfer in the Ontario Aet (under 2 (a)
and 2 (b)), is only significant in respeet of the raising of the
presumption, and once the presumption is rebutted it is no
longer significant. Its date in relation to the date of the ante-
cedent contract upon which it was based might have some signifi-
cance in deciding whether the actual transaction eame within the
saving provisions of see. 3.

From the foregoing I think I may fairly draw the conelusion
that the Ontario Courts have never decided that the 60 day
period, mentioned in 2 (a) and 2 (b), referred to any other
date than the actual date of the gift, conveyance, transfer, ete.,
which was attacked. A comparison of our Aet with the Ontario
Act seems to me to warrant an a fortiori conclusion that in sec.
39 of our Aect ‘‘sixty days thereafter’’ means 60 days after the
date of the gift, conveyance, assignment or transfer, and not
60 days after the date of some other agreement upon which such
gift, conveyanee, assignment or transfer may have been made,
and that ‘‘such transaction’’ means the transaction mentioned
and not some earlier transaction,

Another ground raised by the appellant is that the respond-
ent is a secured ereditor, and is therefore not a ereditor within
the protection of the Aet.

It was decided by the Supreme Court of Canada in The Sun
Life Ass’ce Co. of Canada (1900), 31 Can. S.C.R. 91, at 95:

That the mere fact of a creditor having something in pawn or
pledge or hypothec or mortgage destroys his character as creditor
or deprives him of the right which the statute gives a creditor. If,
however, he is & sccurcd creditor, if he has sufficient of the assets of
the debtor in his hands to fully cover the indebtedness, then undoubt-
edly the statute was not intended for him, but for the general and
unsecured creditors. But the authorities shew as May (2nd ed., p. 164),
points out “that if the property mortgaged is not sufficient to satisfy
the debt the mortgagee of course will be a creditor for the balance.”

In this case we need not consider this question whether the
respondent is a secured cereditor on account of his vendor’s lien,
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because he is not a secured creditor, in my opinion, so far as the
promissory notes are concerned. In England, a ‘‘secured cred-
itor”’ (the Bankruptey Act, 46-47 Viet., 1883, ch. 52, sec. 168
(1)) is defined to be a person ‘‘holding a mortgage charge or lien
on the property of the debtor or any part thereof as a security
for a debt due to him from the debtor.”” A security on the prop-
erty of a third person, even though it be for the same debt, does
not make the holder a secured ereditor. Ez parte West Riding
Union Banking Co., In re Turner (1881), 19 Ch.D. 105.

If the property is the property of a third party or of the bank-
rupt and a third party jointly, proof may be made regardless of it,
the test being if the property if given up would augment the bank-
rupt’s estate. 2 Hals. 224, noted. Ez parte West Riding Banking Co.,
supra,

Sec. 29 of The Assignments Aet provides as follows:

29. If a creditor holds a claim based upon negotiable instruments
upon which the debtor is only indirectly or secondarily liable and
which is not mature or exigible such creditor shall be considered to
hold security within the meaning of the last preceding section and
shall put a value on the liability of the party primarily liable thereon
as being his security for the payment thereof; but after the maturity
of such liability and its nonpayment he shall be entitled to amend and
revalue his claim.

The fact that another person is jointly and severally liable
with the respondent on the notes does not in my opinion consti-
tute the holder of the note a secured creditor of the insolvent.

The appeal will, therefore, be dismissed with costs.

Newranps, J.A., concurred with Elwood, J.A.

Lamont, J.A., eoncurred with Haultain, C.J.8.

Erwoop, J.A.:—1I concur in the conclusions reached by the
Chief Justice in this matter.

At one time I was impressed with the argument that the
securities attacked having been given in pursuance of a verbal
agreement made in October, 1917, the provisions of sec. 39 of
The Assignments Aet would not apply.

There are dicta of some of the Judges in Lawson v. McGeoch,
(1893), 20 A.R. (Ont.) 464, which would lead to that conclusion,
but a comparison of the Ontario Aet with the Saskatchewan Act
has convinced me that what was stated to be the effect of the
Ontario Act does not by any means represent the effect of our
Act.




50 D.LR.| Dominion Law Revorrs

Sec. 2 of the Aet, R.S.0. 1887, ch. 124, as amended by 54
Viet., 1891, ch. 20, under consideration in Lawson v. McGeoch,
supra, is different from see. 39 of our Aet in at least two import-
ant particulars. In the Ontario Aect, the transaction is presumed
to be made with ‘‘intent to give or to be an unjust preference.’”’
In our Act the transaction is declared to be ‘‘utterly void.”” The
use of the word ‘‘unjust’’ before ‘‘preference,”’
Act seems to me to afford any person supporting the transaction
the opportunity of shewing that the transaction was not made
with intent to defraud. Indeed that seems to me to be the idea
which was in the minds of the Judges and was the basis of their
decision in Lawson v. McGeoch. Under our Aect, however, no
such opportunity is afforded; the preference is not referred to
as an ‘‘unjust preference’’ but as ‘‘a’’ preference. So that all
that is necessary to render a transaction void under see. 39 of
our Act (subject, however, to secs. 43, 44, 45 and 46, which do
not apply here) is, that the gift, conveyance, ete., attacked shall
have been made by a debtor at a time when he is insolvent, ete.,
which has the effect of giving the ereditor to whom the gift is
made a preference over some other creditor, and such trans-
action is attacked in the manner preseribed within 60 days after
the transaction.

in the Ontario

’

In the case at bar, all of the eonditions necessary to render
the transaction void are present.

It was contended by the appellant that, so far as the assign-
ment of book debts is coneerned, there had been a prior assign-
ment in 1917, covering the same debts, and that, therefore, the
assignment of 1918 should not be set aside.

I think this contention is not well taken. The assignment of
1918 in my opinion comes within the provisions of sec. 39 of
our Aect just as much as the other transactions. The setting
aside of the transaction of 1918 does not, in my opinion, affect
the assignment of 1917, and if under that assignment the appell-
ant had a right to the book debts, the decision in the case at bar
should not affect that right.

The appeal, in my opinion, should be dismissed with costs.

Appeal dismissed.
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J CAN. McBRATNEY v. McBRATNEY. o
o ! S (:_ Supreme Court of Canada, l).u s, C"J., Idington, Duff, Anglin, and Mignault h
u November 10, 1919, a
; Descent axp Distriscrion (§ 1 E—24)—WiLL By Hussanp— RELIEF cLAIN- hi
! ED BY WIFE-—Discremion or Covrr— Marrien Women's Revier
I Act, 1 Geo. V., 1910, 250 s¥ss, oH. 18, sBes. 2 & K.
2] The diseretion of the Court in granting relief to a widow under the hy
= Married Women's Relief Act is restricted, by impliestior, to the amount
J that the widow would have received had her husband died intestate. q
‘ Statement. Arpreal from the judgment of the Appellate Division of the “.
E Supreme Court of Alberta (1919), 48 D.L.R. 29, affirming upon s
4 an equal division of the Court, the judgment of the trial Judge,
i Stuart, J. (1919), 45 D.L.R. 738, and awarding the respondent .
4‘4 a sum of $10,198 by way of relief. Reversed. @
| C. T. Jones, K.(., for appellant; M. B. Peacock, for he
;* respondent. ca
L ar
¥ Davies, CJ. Davies, C.J.:—I have no doubt as to the intent and meaning th
.4 of the statute in question on this appeal. It reads as follows, of
4 1 Geo. V., 1910, 2nd sess. (Alta.) ch. 18: -
£ 1. This Act may be cited as The Married Women’s Relief Act.
| i‘ 2. The widow of a man who dies leaving a will by the terms of -
' which his said widow would, in the opinion of the Judge before whom tic
§ the application is made, receive less than if he had died intestate may of
{ apply to the Supreme Court for relief. =
L] * . * * di
8. On any such application the Court may make such allowance to
the appellant out of the estate of her husband disposed of by will as ht
may be just and equitable in the circumstances. St
The Legislature of that Province has decided that under the
conditions with which it was dealing in that Province the widow ‘ta
of a man dying intestate was entitled to receive as her share of h"
5 e
the distributable estate of her husband one half. The statute now of
before us for eonstruction seems to me to imply to mean that the .
widow shall not be deprived of this statutory right but that if the Yo
husband by his will has attempted so to deprive her she may th
apply for relief to one of the Justices of the Supreme Court who i
may grant her such relief as he may determine is ‘‘just and to
equitable in the circumstances.’’ of
On such application the question immediately arises whether th
there is any and what limitation on this power given to the
Judge. Is he limited in its exercise by the amount of the statu- be
tory provision made for the widow in cases of intestacy, namely
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one-half of the distributable estate of the husband or not, may
he allow her without any limitation what he determines is *‘ just
and equitable in the circumstances’’ up to the full amount of the
husband’s distributable estate?

1 think the Legislature in determining the widow’s share of
her husband s estate in cases of intestacy has, in this new statute
quoted above, imposed that limitation upon the Judge’s discre-
tion and that he cannot allow her more than this statutory pro-
vision in cases of intestacy.

I cannot put the point more clearly or concisely than it is
stated by Harvey, C.J., in the Court of Appeal where he says:—

Then again it is clear that if the husband die intestate, under no
circumstances can the wife have more than the share fixed by law as
her share on intestacy. Similarly, if the will give her that much she
can have no more. Then can it be intended that, if the will give her
any less, no matter how small the difference, this fact gives the Court
the right to set aside the total disposition of the testator of any part

of his property. I agree with Walsh, J., that such an anomaly could
scarcely have been intended.

I fully concur with this conclusion of the Chief Justice and
am of the opinion the order of the trial Judge on this applica-
tion must be set aside because it ignores the statutory limitation
of her rights in cases of intestacy and is in excess of the juris-
dietion given by the statute.

Then the question arises what proportion of the half of the
husband’s distributable estate should be allowed the applicant.
Should she be allowed up to the full amount of her rights in
cases of lntestacy or a smaller amount and if so what? The
trial Judye under a mistaken construction of his powers allowed
her more than the full amount she would be entitled to in case
of intestacy. Two of the Judges of the Court of Appeal agreed
with him alike as to his powers and as to the amount he allowed.
In these circumstances I think, without attempting to deal with
the evidence and fix the allowance in this Court, full Jjustice
will be done by reducing the amount allowed by the trial Judge
to the statutory provision in cases of intestacy, namely one-half
of the distributable estate; that being the full amount I conclude
the Court is entitled to give under the statute.

T would therefore allow the appeal, set aside the judgment
below and allow the widow one-half of the distributable surplus
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of her husband’s estate and would refer the case back to the
Appeal Court of Alberta to give effect to our judgment.

Costs throughout should be paid out of the estate.

IpiNgToN, J.:—The Legislature of Alberta in 1910, by an
Act entitled The Married Women’s Relief Act, secs. 2 and 8
thereof, enacted as follows:—

2. The widow of a man who dies leaving a will by the terms of
which his said widow would, in the opinion of the Judge before whom

the application is made receive less than if he had died intestate may

apply to the Supreme Court for relief.
. - . . .

8. On any such application the Court may make such allowance
to the applicant out of the estate of her husband disposed of by will as
may be just and equitable in the circumstances.

The respondent is the widow of the late Robert Thomas
MecBratney who by his last will and testament devised and
bequeathed unto the appellant Janet MeGregor MeBratney, all
his real and personal estate and declared therein that he had
made ample provision for his wife by transferring to her certain
real properties in the City of Calgary.

The respondent, after a fruitless and expensive suit insti-
tuted by her to set aside the will, made an application under
said sec. 2, quoted above, for such relief as the Act provides
may be given.

Stuart, J., who heard the application, found that the prop-
erties held by the said widow produce about $25 a month, after
deducting expenses; that she got about $1,000 insurance on her
husband’s life; and that the estate devised and bequeathed was
probably worth $18,000. Out of this estimated value of the
estate would have to be paid succession duties, the costs of the
litigation brought about by respondent alone at least $2,000 and
debts and expenses of administration.

Inasmuch as there was only one child, issue of the marriage,
surviving, the widow would, in case of intestacy, have received
half of the estate.

There is therefore ground for the application under the Act
even if property held by the widow is to be reckoned with.

On the application the Judge allowed the respondent $10,198
as a first charge on the estate.

He seemed to estimate she would have an annuity of $720 a
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year payable half yearly in addition to the revenue from the
property and insurance monies she had got.

He proceeded on the theory that she should get a lump sum
that would produce such an annuity—being what he says looking
at the annuity tables it would cost. I think if we use common
knowledge of the rate of interest in that Province she thus gets
an income of more than the husband’s earnings in health, and
income from real estate, at the time of the death combined, which
had been found sufficient for the support of both of them.

With great respect, that does not seem to me to be the exer-
cise of a reasonable discretion such as we are pressed with by
the argument of respondent’s Counsel that it was.

Nor do I think, if regard is hal to the position of the sister
who is devisee of the estate and whose earning capacity may
terminate ere long and she be left penniless, or nearly so, that
such a disposition would, in the language of the statute, be ‘‘ just
and equitable in the cirecumstances.’’

If an equal division between those concerned of the estate
left after paying all costs and all other expenses and charges,
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which would be what the widow would have got if her husband

had died intestate, had been made, I do not think there would
have been much room for successful argument on this appeal.

Or even if the annuity, which the Judge suggested, had been
given the respondent for life, as a charge upon the estate, T
should not have felt disposed to interfere, though possibly I
might not, if trial Judge, have given respondent as much.

In the firstly named alternative she would have got what
the law has held for ages to be just under any circumstances;
and henee, in the circumstances to be dealt with herein, possibly
primi facie just and equitable.

That is only after all perhaps a rough measure of justice
but it has stood so long as being according to the conscience of
our English race just and equitable that I do not think it should
be discarded entirely in a case that presents such cireumstances
as this case does, and protects respondent thereunder in a way
that seems ample seeing what she has already got.

I am not prepared to hold as two of the Judges of the Court
of Appeal do that the line so drawn is one limiting the juris-
dietion, -
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It is a line that should be given due weight and possibly be
adhered to as not inconsistent with what is ‘‘just and equit-
able’’ when the circumstances are such as exist here, for our
consideration.

But in many cases from coneeivably an innumerable variety
of circumstances such a line would neither be just nor equitable,
It would give in many too little and in many more too much. I
am not prepared to sanction any such doetrine, as being what
the Legislature intended as either the limit of this new juris-
diction or a prima facie rule to be adopted.

The far reaching evil econsequences of such a doetrine being
established as law would, both in a social and economie sense,
transcend what I would submit any of us can correctly
appreciate.

I doubt if anyone possessed of the necessary intelligence and
of calm judgment, and the results of profound study of the prob-
lem, has ever proposed what is not seriously contended to be the
established rule.

I say ‘‘established rule, for if we hold it is implied in the
statute as a limit of the jurisdiction it may be said with equal
foree by others that it must be held an implication of what is
just and equitable in the circumstances in any given case. If
that was what the Legislature intended it was manifestly easy
to have said so. But it has not.

Is the reprobate husband of very small or moderate means
entitled to give two-thirds, or say a dollar more than the one-
half of his estate to some undeserving object and leave his wife
practically penniless, a widow with children of tender years?
Half of such an estate might leave the widow and children in
poverty and distress when the circumstances might clearly de-
mand that the entire estate should be given the widow to keep
herself and children who depended on her alone. Yet in such a
case the Judge, according to the pretension put forward could
not do that which would be ‘‘just and equitable.”’

Or is the milliongire who may have had the misfortune of
being wedded to a dissolute wife bound to leave her half of his
estate, or anything, or alternatively to be debarred from bestow-
ing his fortune, on those deserving to receive his bounties, or
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giving it to publie charities to promote the welfare of his fellow
men !

I merely suggest these extreme cases to illustrate the possible
consequences of interpreting the statute, as furnishing an inten-
tion of fixing a hard and fast line as to jurisdietion, and thereby
possibly suggesting the implication goes much further than a
jurisdietional limit whieh is not given.

The implication so found for one purpose can be so easily
found for another if the judicial sense would so lean in some case

that did not disclose any repulsive features in adopting that

innocent looking view.

Anyone who has studied how legislation of the simplest and
most reasonable character has become by slow steps the instru-
ment of injustice, must feel how dangerous it is to depart from
the plain ordinary meaning of the language used in this enact-
ment. Can there be a doubt that the Legislature when econ-
fronted with the problem of proteeting the wife against the
harsh eonduet of a husband by his will leaving her unprovided
for, had decided firstly to let her abide by the limits laid down
in the Statute of Distribution, if the husband died intestate, or
i by his will he had given her what she might have got in such
a case, and then default either such event to give her means of
relief? A husband who made no will or made one that was in
accord with what the law had long held reasonable or the embodi-
ment of the wife’s reasonable expectations, clearly was deemed to
have so acted in aecord therewith as not to permit this conduet
being reviewed.

A failure in that regard was evidently deemed by the Legis-
lature such primd facie evidence of ill feeling and evil conduect
on the part of a deceased husband as to entitle the wife to apply
to the Court.

In such a case the entire burden was cast upon the Court
without restriction, if plain language means anything, of decid-
ing whether or not she had reason to complain; and next if she
had, how far she was entitled to the rectification of the wrong
done her, by taking out of the hushand’s estate for her benefit
80 much as might be ‘‘just and equitable in the circumstances.’’

The burden so cast on the Court was one of the heaviest
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conceivable, I imagine; and must be faced in each case as the
plain language indicates.

The suggestion that such a complicated subject matter as the
distribution of a man’s estate ‘‘in the circumstances’’ is to
depend wholly on the peculiar views of the Judge who happens
to hear the case and his decision is to be final, would lead to
curious results,

I cannot imagine that such was ever the intention of the
Legislature.

The amount in controversy in this case gives us jurisdiction,
in my opinion, freed from any diffeulties such as have arisen
in other cases as to some orders made, merely as a matter of
diseretion.

I think the appeal should be allowed with costs out of the
estate and that the appellants may elect and determine whether
or not the relief will take the form of an annuity to the widow
for her life to be charged on the estate and that form of security
to be changed if need be from time to time by leave of the Su-
preme Court of Alberta, in case in the administration of the
estate such a course is desirable; of that the line of relief be the
net residue of the estate after all costs heretofore incurred, and
all other expenses and outgoings in the administration of the
estate have been satisfied.

Durr, J.:—This appeal turns upon the construction of cer-
tain clauses in an Act entitled The Married Women’s Relief Act
which is ch. 18, 1 Geo. V., 1910 (Alta.) The material clauses
are these :—

2. The widow of a man who dies leaving a will by the terms of
which his said widow would in the opinion of the Judge before whom

the application is made receive less than if he had died intestate may
apply to the Supreme Court for relief.
-

L] L . L
8. On any such application the Court may make such allowance
to the applicant out of the estate of her husband disposed of by will as
may be just and equitable in the ci
9. Any such allowance may be by way of an amount payable
annually or otherwise, or of a lump sum to be paid * * *
Two interpretations of this enactment are proposed. According
to the first the Act leaves unfettered the discretion of the Court
as regards the share of the estate to be allotted to the applicant
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provided the condition of jurisdiction is satisfied by which the
authority of the Court to intervene only arises when in the
opinion of the Judge the widow receives under the will less than
she would have received if the deceased husband had died intes-
tate. According to the second, assuming jurisdietion to be estab-
lished, the Court is not invested with power to deal with the
whole of the estate but only with such aliquot part of it as the
applicant would be entitled to in a case of intestacy and to
making provision in her relief limited in amount to the value
of such part.

The second of these views was adopted by the Chief Justice
and Scott, J., the firet prevailing with Stuart, J., who presidel
at the hearing of the application, and MeCarthy and Simmons,
JJ., in the Appellate Division. On the whole I think the weight
of argument favours the view of the Chief Justice and Scott, J.

The consideration that was most emphatically pressed in
favour of the construction which leaves it in the discretion of the
Court to apply the whole or any part of the estate in satisfaction
of the widow’s elaim, according as justice and equity may appear
to dictate, rests upon the words of sec. 8, which empowers the
Court to ‘‘make such allowance * * * out of the estate * * *
disposed of by will as may be just and equitable in the eircum-
stances.’’

These words it is said nro'unumhimlmm and have the effect
of placing the whole of the deceased husband’s estate at the dis-
position of the Court for the purpose of providing for the widow
in such a manner as the Court may think right—leaving it to
the Court, as regards the property affected by the testamentary
disposition, to remake the testator’s will.

I am not in agreement with the view that this is the only
construction of which sec. 8 is capable. Sec. 8 must, I think, be
read with sec. 2 which is imported by the phrase ‘‘on any such
application’’—defined by see. 2 as an application to the Supreme
Court “‘for relief.”” Relief in respeet of what? Relief obviously
in respeet of a grievance of the applicant arising out of the fact
that by the will of her husband she has received less than she
would have received under a division of his estate resulting from
intestacy. The function of the Court, therefore, under this
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statute is to grant relief in respect of this state of facts in such
manner and degree as may be just and equitable and that fune-
tion of the Court is restricted to granting relief to the widow.
This authority—by its own implications—seems to be one which
necessarily becomes exhausted the moment the ground of the
widow’s complaint is removed, that is to say when the share to
which the widow would have been entitled to under an intestacy
is given to her. Consequently I am, as I have already remarked,
unable to agree that the words of sec. 8 are incapable of a mean-
ing supporting the construction of the Aect which aseribes to
the Court the more restrieted authority.

It is nevertheless not to be disputed that the rival construe-
tion is also a construction of which these provisions are reason-
ably capable and the point for determination is which of these
two is the preferable? Of course where you have rival con-
structions of which the language of the statute is capable you
must resort to the objeet or prineiple of the statute if the object
or the prineiple of it can be collected from its language; and
if one find there is some governing intention or governing
principle expressed or plainly implied; then the construetion
which best gives effect to the governing intention or principle
ought to prevail against a construetion which, though agreeing
better with the literal effect of the words of the enactment run
counter to the principle and spirit of it; for as Lord Selborne,
L.C., pointed out in Caledonia R. Co. v. North Br. R. Co. (1881),
6 App. Cas. 114, that which is within the spirit of the statute
where it can be collected from the words of it is the law, and not
the very letter of the statute where the letter does not carry
out the object of it. See Coz v. Hakes (1890), 15 App. Cas. 506;
Eastman Co. v. Comptroller-Gen. of Patents, etc., [1898] A.C.
571.

Now the second question appears to me to express sufficiently
the object of these provisions. That object is clearly implied, I
think, in the condition which is laid down as the very basis of
the jurisdietion which enables the Court to intervene, the condi-
tion requiring that the Judge who hears the application must be
satisfied, that the share of the widow under the husband’s will
falls short of the share she would have been entitled to under
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an intestacy. This condition failing, the machinery for relief
provided for by the statute does not come into operation and the
implication appears to be that, according to the theory of the
legislator, where the share under the will does not fall short in
value of the share under the rules governing intestacy, justice
is satisfied, so far as it is within the funetion of the legislator to
see that justice is satisfied ; this condition being observed, further
interposition as between the testator and the natural objects of
his bounty would be according to the theory of the legislator
unwarranted or undesirable. It follows that the allowance made
by Stuart, J., exceeded the limits set by the statute to the power
of disposition eonferred upon the Court.

In deciding what disposition ought to be made pursuant to
the statutory direction to make jnst and equitable provision for
the widow, I have discovered no reason for thinking that the
respondent should not receive an allowance equivalent to that
to which she would be entitled had her husband died intestate;
and accordingly I think an order should be made direeting that
she is entitled to one-half of the distributable surplus of the
estate.

The case should be referred back to the Supreme Court of
Alberta to carry this declaration into effect.

AxGrin, J.:—See. 2 of The Married Women's Relief Aet, 1
think makes it reasonably clear that the intent of the Legislature
in passing this remarkable statute was to enable the Court to
relieve a widow from the consequences of her deceased husband
having by his will attempted to deprive her, in whole or in part,
of the rights she would have had in his estate had he died intes-
tate. That being the mischief to be remedied, I am not prepared
to place on the language of sec. S—broad and general as it
undoubtedly is—a construction which would vest in the Courts
the extraordinary power of disposing of the deceased hushand’s
estate to any greater extent than is necessary to set right what-
ever wrong or injustice to his widow would otherwise result
from his having made a will instead of allowing the law to effect
the distribution of his estate. In re Standard Manufacturing Co.,
[1891]1 Ch. 627, at 646; Watney, Combe Reed & Co. v. Berners,
[1915] A.C. 885, at 891. As the Chief Justice of Alberta SAYS,
48 D.L.R. 29 at 32:—
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Then again it is clear that if the husband die intestate, under no
circumstances can the wife have more than the share fixed by law as
her share on intestacy. Similarly, if the will give her that much she
can have no more. Then can it be intended that, if the will give her
any less, no matter how small the difference, this fact gives the Court
the right to set aside the total disposition of the testator of any part
of his property? I agree with Walsh, J., that such an anomaly could
scarcely have been intended.

The diseretion conferred on the Court in favor of the widow,
in my opinion, is restricted to the portion of her deceased hus-
band’s estate which she would have received on an intestacy.
The Court may, where the cirecumstances render it just and
equitable to do so, give her less: it eannot in my opinion give
her more.

While I should have preferred to send this case back to the
provincial Courts to determine what sum, not exceeding one-half
of the value of the estate, it may be ‘‘just and equitable in the
circumstances’’ that the applicant should receive, in order to
put an end to this deplorable and wasteful litigation I accede to
what I understand to be the view of the majority of my learned
brothers that we should now determine this question as best we
can upon the material in the present record. Three Judges of
the Alberta Supreme Court, proceeding under the impression that
the diseretion of the Court was unfettered and unlimited, have
determined that it would be just and equitable in the eireum-
stances that the widow should receive an amount exceeding one-
half of the estate. It is therefore quite apparent that if they
had understood the power of the Court to be restricted as I
ineline to think it is, these Judges would have exercised that
power to its fullest extent and have allotted to the applicant one-
half of her husband’s net estate—the full amount to which she
should have been entitled to on an intestacy. We are without
any expression of opinion on this aspect of the case from the two
members of the Appellate Division who took the view of the
construction of the statute which, in my opinion, should prevail.
I think our duty will be best discharged by treating what has
been done by the trial Judge and the two Judges of the Appellate
Division who agreed with him as a determination that in the
exercise of a sound judicial discretion it is just and equitable
that the applicant should receive one-half of her husband’s
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estate. Had the provincial Courts actually so determined under
the view of the statute which I take, upon the evidence in the
record T would not have been disposed to interfere with the dis-
eretion 8o exercised.

1 would therefore allow the appeal and direet a judgment
declaring the widow entitled to receive one-half of her husband’s
net estate. What that will amount to can best be determined
after the administration has been completed and all questions
as to the extent of the assets and liabilities have been determined.

Migxavnr, J.:—I think what T may call the policy of the
Alberta Statute, The Married Women's Relief Aet, ch. 18 of the
statutes of 1910, is that relief which the Court may grant to the
widow should not put her in a better position than if she had
taken a share in her husband’s estate under an intestacy. No
doubt the language of see. 8 is extremely broad, but I think that
sec. 2 is the controlling section and that in the exercise of a sound
judieial diseretion the C‘ourt should not grant to the widow an
allowance exceeding the share she would have taken if her hus-
band had died intestate. In this case, had there been an intes-
tacy, the respondent would have reccived one-half of the net
proceeds of her husband’s estate, and in my opinion she should
not be granted more,

I feel some doubt whether or not the respondent has in fact
been allowed more than a half share of her hushand’s estate.
The trial Judge, who granted the respondent $10,198 or an
annuity of $720, stated that the estate was valued in the probate
papers at $25,740 including a disputed and still undecided elaim
of $7,000, the value of a number of horses which the testator’s
daughter pretends belong to her under a bill of sale. He thought
that the value of the undisputed estate was probably as much as
$18,000, probably less than that. This creates a state of uncer-
tainty, and there has been a division of opinion among the
Judges whether or not the Court could grant to the widow more
than she should receive under an intestacy.

The trial Judge, however, stated that the general principle
which he always felt disposed to adopt was to so decide the
matter as to leave the widow in at least as good a position as she
was with respect to her maintenance and comfort when her hus-
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band was alive, as far as this can be done without unduly inter-
fering with the rights given by will to other persons who may
also have strong moral or legal claims upon the testator with
respect to maintenance. I think, with deference, that this is not
the principle that should govern the exercise of sound judicial
diseretion under this somewhat extraordinary statute. The
principle stated by the trial Judge would put the Court in the
position of the testator and permit it to review the diseretion he
exercised when he determined what provision should be made for
his wife and other persons having moral or legal claims on him.
The statute certainly does not go so far, and merely entitles the
wife to relief when she receives less under her husband’s will
than she would have obtained had there been no will. At the
most therefore the measure of relief would seem to be the share
she would have received in the case of intestacy, but I do not
wish to be understood as holding that the share and no lesser
amount should be allowed her. But she certainly should not
obtain more.

Under the circumstances, having stated what I deem to be
the poliey of the Aet, and being unable to concur in the principle
laid down by the trial Judge, I think the case should be remitted
to the trial Court so that the respondent may be allowed one-half
of the net proceeds of the estate, costs of all parties to be charged
against the estate, Appeal allowed.

ADVANCE RUMELY THRESIHER Co. v. DANKERT AND SANDIDGE.
Saskatchewan King's Bench, Bigelow, J. November 21, 1919,

SALE (§ 1 C—17)~To DEFENDANTS —REPOSSESSION BY PLAINTIFF—RE-8A11
Non-compriance with CoxpirioNan Sanes Acr, RS, Sask
1909, cn. 145~ RESCISSION OF CONTRACT.

A party re-selling goods under the Conditional Sales Act, R.8, Susk
1909, ch. 145, must comply with the provisions of this statute, othery ise
their action in re-selling amounts to a rescission of the contract; unless
there are clauses in the contract operating as a distinet waiver of the
provisions of the \et,

[American Abell Engine & Threshing Co. Ltd. v. Weiden Wilt (1911)
4 S.L.R. 388; Advance Rumely Thresher Co. v. Cotton (1919), 47 D.L.R
566, followed.|

ActionN to recover the balance due on a threshing outfit.
Action dismissed.

F. L. Bastedo, for plaintiff; M. A. Mdler, for defendant,
Dankert.
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BigeLow, J.:—On June 16, 1910, the North-West Thresher
Company (whose rights were afterwards assigned to the plain-
tiff) sold to the defendants a threshing outfit for $4,063. The
defendant Dankert afterwards sold his interest to his co-defend-
ant Sandidge, and the property was moved away from the
possession of the defendant Dankert. In November, 1915, the
plaintiff repossessed and sold the machinery at publie auection,
buying it in themselves for $500. This action is brought to
recover the balanco due.

The defendant Dankert disputes the action on the ground
that in reselling the company did not comply with the Aect
respecting Lien Notes & Conditional Sales of Goods, R.S. Sask.
1909, ch. 145, and that therefore the action in reselling amounts
to a rescission of the contract. The American Abell Engine &
Threshing Co., Ltd. v. Weidenwilt (1911), 4 S.L.R. 388, ap-
proved in Advance Rumely Thresher Co. v. Cotton (1919), 47
D.L.R. 566, 12 S.L.R. 327.

I find that the plaintiff did not comply with the said Aect.
No notice of the sale was received by the said defendant, and
the plaintiff did not give the notice required by seec. 8 of the Aect.
A notice of sale was sent through the mail addressed to the said
defendant at Hart, Saskatchewan. This was not the defendant’s
last known post office address. The address given in the order
for the machinery is Forward, and Hart is 100 miles away from
where the defendant resided. Why the notice was sent to Hart,
Sask., does not appear, as the man who sent the notice, Fred
Ostrander, was not called as a witness. It is not surprising that
it never reached the defendant.

But the plaintiff answers this objection by claiming that the
defendant contracted himself out of the statute, and that no
notice was necessary. The contract conmnl this clause:

And in the event of the p ion as aforesaid
the purchaser hereby waives all Iegal notice and authorizes and
empowers the company as his agent to repair, rebuild and repaint, if
the pany thinks it y, and in its discretion to sell said
machinery or any part or parts thereof, without prejudice to any of
its rights under or by virtue of this contract or under or by virtue
of any collateral security thereto, on account of the purchaser by
public auction or private sale, with or without a reserve price, and
with leave to the company to bid and purchase at any such sale,

crediting the net results of such sale when received in cash, (etc).
1050 b.L.R.
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There is no distinet waiver of the provisions of the Aect
respecting Lien Notes & (fonditional Sales of Goods as there was
in Advance Rumely v. Cotton, supra. 1 cannot conclude that
the clause in the contract ‘‘and in the event of the eompany
resuming possession as aforesaid, the purchaser hereby waives
all legal notice’’ refers to the resale that might or might not
take place. In my opinion more definite language should have
been used if this was the intention. There is nothing in the
agreement defining particularly the resale which is to be made,
except *‘by public auetion or private sale with or without a
reserve price and with leave to the company to bid and purchase
at such sale.”” Therefore it seems to me that the provisions of the
statute as to resale must be complied with, and, these provisions
not having been complied with, the company’s action in reselling
amounted to a rescission of the contract. In addition to the
cases above cited, see Sawyer-Massey Co. v. Dagg, (1911), 4
S.L.R. 228; North-West Thresher v. Bates, (1910), 13 W.L.R.
657 ; Harris v. Dustin (1892), 1 Terr. L.R. 404.

Even if there was a clause in this contraet distinetly waiving
the provisions of the said Aet, or if the clause in question eould
be so construed, 1 do not think it would be effective as against
the defendant Dankert. Dankert was illiterate. Both he and
his wife asked the salesman if they could keep the order and
have someone read it and interpret it, and the salesman replied
that it was just an order for the machine. The salesman,
Lucksinger, does not deny this, but says he does not remember
it. The contract was not read over or explained to Dankert, and
the salesman knew that Dankert could not read or write, as he
had to sign the contract by his mark. The defendanf Dankert,
then, did not agree to such a provision nor to any other part of
the contract than the order for the machinery. See Sawyer-
Massey Co. v. Szlachetka (1912), 4 D.L.R. 442; Twanchuk v.
Twanchuk (1919), 48 D.L.R. 381,

The plaintiff's action is dismissed with costs.

Action dismissed.

|4
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HONSBERGER v. THE WEYBURN TOWNSITE Co.

Supreme Court of Canada, Davies, C.J., Idington, Duff, Anglin and Brodeur, JJ.
October 14, 19189.

ConsTITUTIONAL LAW (§ I C—140)—EXTRA PROVINCIAL CORPORATIONS—
STATUS WITHIN ANOTHER PROVINCE—RIGHT OF ACTION—LICENSE—
ExtrA Provinciar CorroraTions Acr, R.8S.0. 1914, cn. 179.

A Provincial Legislature is not precluded by item 11, sec. 92 of the B.N.A.
Act from creating companies with a capacity to accept extra provincial
powers and rights. Such capacity need not be expressly conferred. On
obtaining a license under R.8.0. 1914, ch. 179, a Saskatchewan company
may do business in Ontario, and may institute and maintain an action
in that Province, even though the required license be not granted until
after the commencement of the action.

|Bonanza Creek Gold Mining Co. v. The King, 26 D.L.R. 273, [1916)
1 A.C. 566, followed. See also annotation 26 D.L.R. 204

Arrear from a decision of the Appellate Division of the
Supreme Court of Ontario (1919), 45 O.L.R. 176, reversing the
judgment of Masten, J. (1918), 43 O.L.R. 451, in favor of the
defendant.  Affirmed.

The questions raised on the appeal were whether or not the
respondent company, incorporated under the Companies Aet
of Saskatchewan for the purpose of buying and selling land,
could enforee in the Ontario Courts, an agreement for sale of
its land in Saskatchewan to a purchaser in Ontario; and whether
or not license to resort to the Courts of the latter Provinee had
been validly granted by the authorities there.

The trial Judge held that the company eould not earry on
its business outside of Saskatchewan and dismissed the action,
His judgment was reversed by the Appellate Division.

I. F. Hellmuth, K.C., and A. C. Kingstone, for appellant;
J. W. Payne, for respondent.

Davies, C.J.:—This appeal must, in my opinion, be deeided
in accordance with the law as laid down by the Judicial Com-
mittee of the Privy Couneil in the Bonanza ('reck case,26 D.L.R.
273, [1916] 1 A.C. 566, as to the powers and capacities of com-
panies incorporated by Provineial Legislatures.

I think the head-note of the case correctly defines what their
Lordships in that case determined. It is as follows:—

Sec. 92 of the British North America Act, 1867, confines the actual
powers and rights which a Provincial Government can bestow upon
a company, either by legislation or through the executive, to powers
and rights exercisable within the province, but does not preclude a
province either from keeping alive the then existing power of the ex-
ecutive to incorporate by charter so as to confer a general capacity

Statement
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analogous to that of a natural person, or to legislate so as to create, by
or by virtue of a statute, a corporation with this general capacity. The
power of incorporation by charter transferred to the Lieutenant-
Governor of the Province of Ontario by sec. 66 of the above men-
tioned Act has not been abrogated or interfered with by the Ontario
Companies Act, R.8.0., 1897, ch. 191,

The doctrine of Ashbury Railway Carriage and Ivon Co. v. Richi
(1875), L.R. 7 H.L. 653, does not apply to a company which derives
its existence from the act of the Sovereign and not merely from the
regulating statute.

Lord Haldane in delivering the reasoned and considered
judgment of their Lordships overrules the judgment of the
majority of this Court, of which T was one, when the Ronanza
Creek case (1915), 21 D.L.R. 123, 50 Can. 8.C.R. 534, was before
us, as to the meaning of sub-sec. 11 of see. 92 of our Constitu-
tional Aet empowering Legislatures exclusively to make laws in
relation to the ‘‘incorporation of companies with provinecial
objects.”’

Our judgment placed a territorial limitation upon the powers
which the Provincial Legislatures were authorised to confer
upon the companies created or ineorporated by them, and this
limitation was, Lord Haldane says, so complete
that by or under provincial legislation no compluy could be lneor

ted with an exi in law that ded d the b
ol the Province.

Whether His Lordship stated with accuracy the real meaning
and effect of the decision of this Court I do not stop to discuss.
‘We are concerned alone with the proper construction of the judg-
ment of the Judicial Committee for whom His Lordship was
speaking, as to the meaning of this 11th sub-section.

1 think, as I have said, the headnote of the Bonanza Creek
judgment correetly epitomizes the gist of that judgment, namely,
that while the ‘‘powers and rights’’ which a Provincial Legis-
lature can bestow are confined to those exercisable within the
Province, that does not preclude such Legislature from legislating
80 as to create by statute a corporation with the general capacity
to acquire in another Province of the Dominion power to operate
in that Province with respect to the earrying out of its corpor-
ate powers granted by the Province incorporating the company.

The question in this case, in my opinion, under the construc-
tion I put upon the Privy Council judgment in the Bonanze
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Creek case, 26 D.L.R. 273, [1916] 1 A.C. 566, was confined to two
points, first, whether the company had the capacity given to it
by the Legislature to obtain power ab eztra to carry on in another
Provinee its authorised business of buying and selling real estate
in Saskatchewan, and secondly, whether it had obtained such
power from the Province of Ontario, assuming that its contract
in question was made there.

I am, as I have said, of the opinion that its corporate powers
““t0 carry on real estate loan and general brokerage business’’
in the Provinee of Saskatchewan, under the Bonanza Creek case,
26 D.L.R. 273, [1916] 1 A.C. 566, decision of the Judicial Com-
mittee, conferred on it the capacity to obtain such power from
Ontario under what is known as the law of comity.

Of course, such a statutory corporation as the respondent
could not obtain ab exfra power to carry on any business not
strietly within its corporate powers, but within these powers it
had such capacity. My construction of the powers conferred
upon the company ‘‘of real estate loan and general brokerage
business’’ is that they referred to real estate in the Province of
Saskatchewan alone, and not to real estate elsewhere. The lands
in question in this case were, of course, situate in the Provinee
of Saskatchewan.

The question is then raised whether it did obtain such powers
ab ertra or not.

On that point I eannot think there can be any doubt. The
law of Ontario has, as is pointed out by the trial Judge, Masten,
J., always recognised, subject to certain specified restrictions
which do not enter into ‘his case, the right of foreign corpora-
tions to carry on their authorised business and make contracts
within their authorised powers outside of the country in which
they are incorporated, so that the contract sued on in this case
even if made in Ontario, being admittedly within the express
corporate powers of the company to buy and sell real estate in
Saskatchewan, was not ultra vires and was capable of being
enforced in the Ontario Courts.

The appellant relied upon the Extra-Provineial Corporations
Act, R.8.0. ch. 179. The plaintiff admitted it did not have the
license required by see. 7 of that Act until after it had com-
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menced this action, but it did then obtain the license and the
statute expressly provides that the granting of the license put
the company’s right of resort to the Ontario Courts in the same
position as if it had been granted before the action was instituted.

In the result I am of the opinion that whether the contract
sued on was made in Saskatchewan as found by the Appeal
Court, or in Ontario as contended by the appellant, the right of
the plaintiff to maintain an action upon it in Ontario was clear.

The appeal should be dismissed with costs.

IvixaroN, J.:—The appellant is and has been throughout
the period of time involved in the negotiations and bargaining
in question herein, and this litigation founded thereon, a resi-
dent of Ontario.

The respondent is a company incorporated (March 23, 1912)
under and by virtue of the Saskatchewan Companies Act, R.S.
Sask., 1909, ¢h. 72, ‘“to carry on real estate, loan and general
brokerage business.”’

In the course of carrying on said business the respondent had
its head office in Weyburn in Saskatchewan and acquired some
lands in the said Provinee. The appellant by an agreement of
sale dated Oectober 15, 1912, made between the respondent and
himself, agreed to purchase from the former certain blocks of
said land and to pay the price named, for balance of which this
action is brought.

The defences set up at the trial failed, except as to one which
raised the question that the said contract was wltra vires the
respondent company and hence null and void.

The trial Judge maintained this contention and dismissed,
for that reason alone, respondent’s action.

The first Appellate Division of Ontario reversed this and
directed judgment to be entered for respondent for the sum
claimed.

The agreement in question was drawn up in duplicate at
Weyburn in Saskatchewan and forwarded to the appellant in
Ontario, who executed both copies and returned them to the
respondent, who, then in Weyburn, executed same there. That
does not seem to me to constitute anything wultra vires the corp-
orate powers or ¢ pacity of the respondent. J
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The said Companies Act of Saskatchewan appears in the
(onsolidation of 1909, which is enacted by a statute of the Legis-
lature, assented to January 26th, 1911, and professes to be an
enactment of His Majesty by and with the advice and consent
of the Legislative Assembly of Saskatchewan.

The first chapter of said Revised Statutes, 1909, is called
The Interpretation Act and by the second clause thereof provides
that the following words may be inserted in the preamble of
Acts and shall indicate the authority by virtue of which they are
passed, that is to say :—His Majesty by and with the advice and
consent of the Legislative Assembly of Saskatchewan enacts as
follows :—

From this Aet 1 infer as well as from the word in the pre-
amble to the Aect respecting the R.S. Sask., 1909, which adopts
these enacting words: ‘‘His Majesty by and with the adviee and
consent of the Legislative Assembly of Saskatchewan,’’ that
each of the enactments in the consolidation are to be treated as
if they were made in that form.

The fifth clause of the (‘fompanies Act declares as follows:—

Any three or more persons associated for any lawful purpose
to which the authority of the Legislature extends * * * may by
subscribing their names to a memorandum of association and other-
wise complying with the requirements of this Act in respect of regis-
tration, form an incorporated company with or without limited lia-
bility.

I am unable to understand how a company incorporated,
without any limitations upon the powers or capacity of the
legal entity thereby ereated, under and by virtue of an enact-
ment professing to be enacted by His Majesty by and with the
adviece of the Legislature, and expressly intending that the full
power of incorporation which a Provineial Legislature has to
incorporate for eertain specific objects is being exercised, can
be said to have been acting ultra vires of the power thereby con-
ferred, when confining its action within the obvious purposes of
its ereation ; and that no matter where acting unless in violation
of the law of the country or Province where so acting or other
local limitations upon the usual observance of the comity of a
foreign state in relation to the recognition of corporations
enacted beyond its jurisdietion.
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I most respectfully submit that what was said in the
Bonanza Creek case, 26 D.L.R. 273, [1916] 1 A.C. 566, having
been intended to be applicable only to an enactment using en-
tirely different language and mode of thought for expressing the
purpose of the Legislature, and also to a different state of facts
from those presented herein, cannot be helpful herein or further
than in an expressly identical sort of case.

I am quite sure that whenever it is in such an enactment the
obvious intention of the Legislature when indicated as above to
exercise to the fullest extent of the powers given it by the B.N.A.
Act, the incorporating power it thereby confers upon those
obtaining incorporation thereunder all the power and capacity
that can be given by virtue of such powers as conferred by sec.
92, item No. 11 of said Aet.

““The Legislature’’ which must be taken to mean all that

““The Legislature’’ which must be taken to mean all that see.
92 of the B.N.A. Act implied by that very term which Parlia-
ineorporating power in question, has in the plainest and most
comprehensive language quoted above, expressed such a purpose,
and I am not prepared to minimise in the slightest degree the
full effect thereof.

What Parliament in that regard conferred upon each Pro-
vince in question in the B. N. A. Act has been conferred, by a
process needless to trace here in detail, upon the Provinee of
Saskatchewan.

What, in my opinion, that implied in item 11 of the BN.A.
Act, I have heretofore expressed in several cases. I am the more
inclined to adhere thereto when 1 recall that 1 had reached the
same result in the Bonanza Creek case (1915), 21 D.L.R. 123, 50
Can. S.C.R. 534, as did the Court above, and I now hear it
argued as it was, relying upon the reasons assigned by the said
Court in that case, by counsel for appellant herein, that the
corporate body created as this was has no power to sue in another
Provinee than Saskatchewan.

However ably and logically presented I cannot assent thereto.

Nor do I think the negotiations which took place in Ontario
feading up to the execution of the above mentioned instrument
under seal in which they would. so far as in any way affecting
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the relations between the parties, be merged therein, can affect
the answer to be given the question raised in one way or another.

As to the right to sue in Ontario I assume a corporation |

created by the like authority which created respondent may, as
any one else may, be debarred from using the Courts of a Pro-
vinee in violation of a valid statutory prohibition; but anything
of that kind which may have existed was removed by the license
issued respondent.

There is nothing in the Ontario legislation which affects, or
pretends to affect, in any way the legality of the contract.

I am, therefore, of the opinion that this appeal should be
dismissed with costs.

Durr, J.:—1 shall assume for the purposes of this judgment
that the respondent company was carrying on business within
the meaning of the Ontario Statute, in Ontario, when the con-
tract was made and that the econtract, which is the subject of the
action, was efTected in the course of carrying on that business.

On that assumption, the principal question is whether the
respondent company possesses capacity recognised by the laws of
Ontario to become a party to that contract. The question whether
it enjoys such capacity is primarily, of course, a question to be
determined by the Ontario law. Ontario law on this subject, in
so far as it has not been altered by statute, is the common law of
England. The common law of England recognises the legal
personality of juristic persons, speaking generally, for the pur-
poses for which they have been endowed with capacity to be the
subjects of rights and duties by the authority to which they owe
their existence. The concrete point for decision is therefore,
under the assumption above mentioned, did the respondent com-
pany under the law of Saskatchewan receive capacity to procure
recognition in Ontario as a corporation and to acquire the right
to enter into the contract it seeks to enforce?

It is argued that from the fact that the legislative authority
of a Canadian provinee in relation to the incorporation of com-
panies is an authority limited in respect of territory and subject
matter, one of these two results follows: either( it is said) 1. A
corporation (to which the doctrine of ultra vires applies) owing
its existence to legislation passed under the authority of No. 11 of
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sec. 92 is inherently wanting in capacity in consequence of the
limitations laid down in the B.N.A. Aect to acquire recognition
abroad for the purpose of pursuing the objects for which it is
incorporated, or 2, It receives such capacity only when that is
given in express words by the instruments defining its consti-
tution.

To deal with these alternatives in the order in which I have
stated them, the legislative authority of a Provinee is, of course,
territorially limited—the power conferred by see. 92 in relation
to the subjects enumerated heing a power to make laws for the
Provinee; but when a question arises in another jurisdietion
touching the recognition of a right acquired under the law of a
Canadian province or alleged to have been so aequired, the rules
applicable for deciding the question do not in any presently
relevant respect differ from those applicable where rights are
alleged to_arise under a system of law owing its sanetions to a
sovereign authority unlimited as regards subject matter and
unlimited by any constitutional instrument as regards territory.
The very point was discussed by Willes, J., in his most illumin
ating judgment, delivered on behalf of the Exechequer
Chamber in Phillips v. Eyre (1870), L.R. 6 Q.B. 1, at 20 he
there says: **We are satisfied . . . that a confirmed aet of the
local Legislature lawfully constituted, whether in a settled or
conquered colony, as to matters within its competence and the
limits of its jurisdiction has the operation and foree of sovereign
legislation, though subjeet to be controlled by the Imperial
Parliament.”’

Almost identical language is used (with reference to the par-
tieular ease of the Canadian Provinees) by Lord Watson in
delivering the judgment of the Judicial Committee in The Mari-
time Bank v. Receiver General of New Brunswick, [1892] A.C.
437, and by Lord Haldane in giving judgment on behalf of their
Lordships in Re The Initiative and Referendum Act (1919), 48
D.L.R. 18, at 22 Lord Haldane's exact words are:—

Subject to this (the qualification has no bearing o:m;he prmnt

tad Y

discussion) each Province was to retain its p

and to be directly under the Crown as its head. Within these limiu
of area and subjects, its local Legislature, so long as the Imperial
Parliament did not repeal its own Act conferring this status, was to be
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supreme, and had such powers as the Imperial Parliament possessed in
the plenitude of its own freedom before it handed them over to the
Dominion and the Provinces, in accordance with the scheme of dis-
tribution which it enacted in 1867.

There seems to be no reason for suggesting that the recogni-

tion of corporateness or juristic personality, which is only the

capacity to be the subject of rights, should stand on a lower plane
than, e.g. rights arising from a judgment (see Dicey, p. 469 note
and p. 23) ; and speaking generally the law of England recog-
nises such capaeity subject to the restrictions (if any) imposed
by the authority from which the capacity is derived. Where
corporate capacity is derived from a Legislature, having limited
authority as regards the creation of corporations, the limits set
to the legislative authority must, of course, be considered in
determining the scope of such capacity and as I have already said
the contention now advanced is that No. 11 of sec. 92 does confine
the authority of a Provineial Legislature in relation to that
subjeet to the ereation of eompanies having capacity only to
carry on business within the limits of the Provinee.

The judgment of the Judicial Committee in the Bonanza
('reek ease, 26 D.L.R. 273, [1916] 1 A.C, 566, seems to he decisive
of the point in the opposite sense.

Their Lordships there enunciate at p. 279, an interpretation
of No. 11 of sec. 92 in these words:

For the words of sec. 92 are, in their Lordships’ opinion, wide
enough to enable the Legislature of the Province to keep the power
alive, if there existed in the executive at the time of Confederation
a power to incorporate companies with provincial objects, but with
an ambit of vitality wider than that of the geographical limits of the
Province. Such provincial objects would be of course the only objects
in respect of which the Province could confer actual rights. Rights
outside the Province would have to be derived from authorities outside
the Province.

And at p. 284 .-

The whole matter may be put thus: The limitations of the legis-
lative powers of a Province expressed in sec. 92, and in particular
the limitation of the power of legislation to such as relates to the
incorporation of companies with provincial objects, confine the char-
acter of the actual powers and rights which the provincial Government
can bestow, either by legislation or through the executive, to powers
and rights exercisable within the Province. But actual powers and
rights are one thing and capacity to accept extra provincial powers
and rights is quite another.

And again at p. 285:—
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Assuming, however, that provincial legislation has purported to
authorize a memorandum of association permitting operations outside
the Province if power for the purpose is obtained o) ¢rira, and that
such a memorandum has been registered, the only question is whether
the legislation was competent to the Province under sec. 92. If
the words of this section are to receive the interpretation placed on
them by the majority in the Supreme Court the question will be
answered in the negative. But their Lordships are of opinion that
this interpretation was too narrow. The words “legislation in relation
to the incorporation of companies with provincial objects” do not
preclude the Province from keeping alive the power of the executive
to incorporate by charter in a fashion which confers a general capacity
analogous to that of a natural person. Nor do they appear to preclude
the Province from legislating so as to create, by or by virtue of a
statute, a corporation with this general capacity. What the words
really do is to preclude the grant to such a corporation, whether by
legislation or by ti ;dweordiuwiththdhtribntbno{
legislative authority, of power and rights in respect of object tsid
the Province, while leaving untouched the ability of the eorponﬁon.
if otherwise adequately called into existence, to accept such powers
and rights if granted o estra. It is, in their Lordships’ opinion, in
this narrower sense alone that the restriction to provincial objects
is to be interpreted.

The language of No. 11 of see. 92, ‘‘incorporation of ecom-
panies for provineial objeets,”’ had of course never been sup-
posed by anybody to import any limitation by which companies
created under it would be disabled from aequiring status and
recognition abroad for the legitimate purpose of pursuing the
objects for which they were incorporated. It was never sup-
posed, for example, that a mutual fire insurance company author-
ised by Provincial Legislation to carry on business in a single
county would, because of this restriction of its business opera-
tions, be disabled from enforcing the payment of a premium
note in the Courts of another jurisdiction against a defaulting
member who had left the Provinee.

The view which had been taken was that ‘‘ provincial objects’’
had no immediate reference to legal powers and capacities but
that the word ‘‘objects’’ denoted the undertaking of the com-
pany in the commercial or economic sense; and that these words
““for provineial objects’’ expressed a condition requiring that
the business or the undertaking of a provineial company must
be so restricted as to fall within the deseription ‘‘provineial”’
and that in applying this condition, the word ‘‘ provincial’’ must
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be interpreted in 4 territorial sense. It followed—on the
assumption that No. 11 was to be construed and applied in the
spirit of the doetrine of wltra vires—that, such a company being
a corporation only for such restricted objects, Ashbury Carriage
Co. v. Riche, L.R. 7 H.L. 653, at p. 669, per Lord Cairns, and at
pp. 693 and 694, per Lord Selborne, its capacity to enjoy status
and rights outside the Province must exist only in respect of
such status and such rights as might he necessary to enable it
to pursue these objects; although it was by no means involved
in this that particular transactions outside the Province could
not be within the capacity of such a company, as ineidental to
or consequential upon the pursuit of ohjeets. in substance pro-
vineial, in a territorial sense.

This view of No. 11 of see. 92, which ws the view adopted
by the majority of this Court, was rejected by the .Judicial
Committee in the Bonanza Creek case, 26 D.I.R. 273, [1916)
1 A.C. 566, as the extracts already quoted sufficiently shew, and
it must be accepted as settled law that the words ‘‘ for provineial
objects’’ in No. 11 do not import any restriction upon the
“‘objeets’’ of a provineial company in the sense above mentioned ;
and moreover—and on this point the effect of the passages cited
seems to be unmistakable-—that the words ‘‘with provineial
objects’’ are merely declaratory of the necessary limits upon
the operation of provineial legislation on the subject mentioned
which in the absence of them would have been the consequence
of the legal principle that corporate status and capacity, in like
manner as rights, arising under provineial law, cannot, in juris-
dictions beyond the boundaries of the Provinee be legally oper-
ative ex proprio vigors but only by virtue of recognition, express
or implied, accorded by some other political authority or system
of law.

It is true that in the Bonanza Creek case, supra, it was held
that the company whose capacity was there in question was not
a company to which the doctrine of wltra vires applied. But
the language of the passages cited is perfectly general and the
prineiple laid down thereby is broad enough to embrace the case
of a company to which the doctrine is applicable. Indeed once
the point is reached that the scope of the undertaking (in the
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sense already mentioned) of a company incorporated under the
authority of No. 11 of see. 92, is not necessarily limited terri-
torially by virtue of any limitation of legislative authority sup-
posed to reside in the phrase ‘‘with provineial objeets,”’ it mani-
festly results that, as regards statutory corporations affected by
the doetrine of ultra vires, the scope of corporate capacity must
be determined by reference to the language 1st, of the statute,
and then, if the statute be a general one, of the instrument
defining the powers of the particular company under consid-
eration,

Nor does there appear to be any good reason why in interpret-
ing a provineial statute providing machinery for the incorpora-
tion of companies generally, or a special statute incorporating a
company and defining its constitution, or a memorandum of
association taking effect under the authority of a general statute,
general words defining the constitution of a particular company
and preseribing the scope of its activities, or general words
defining corporate capacity, should be read as subjeet to some
stringent canon of construetion supposed to have its logical and
legal foundation in the fact that the statute is a Provineial
statute, or that the instrument derives its legal effect from the
authority of a Provineial statute.

With great respeet for the trial Judge, who seems to have
taken the opposite view, I know of no legal principle—and here
we come to the second branch of the argument 1 am considering
—and no ideration of econv , derived from business
practice, requiring the Court to read the language of such a
statute or instrument defining the scope of the company s activi-
ties as primd facie confining those activities within the Pro-
vinee, or to read the language defining the capacity and powers
of the company as primi facie denuding the company of capacity
to acquire rights and status abroad; or as primd facie limiting
the application of the rule that whatever may fairly be regarded
as incidental to or consequential upon things authorized, ought
not, unless a contrary intention appear, to be held by judicial
construction to be wltra vires. Att’y-Gen’l v. Great Eastern
R. Co. (1880), 5 App. Cas. 473.

(‘oming to the concrete case before us I eannot agree with
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the view that there is anything in the Saskatchewan statute to
support the inference that companies incorporated under it are
to be limited in their business activities to the territory of the
Provinee; and 1 cannot agree that the unqualified language of
the memorandum of the respondent company can be read as
subject to some qualification arising from the fact that the eom-
pany is incorporated in Saskatchewan and has its head office
there. Further, had the memorandum in otherwise unqualified
words, authorised dealings in Saskatchewan lands only, 1 should
not have deduced from the two cireumstances mentioned alone,
a presumption confining within the Provinee the operations of
the company either in making contracts of purchase or in mak-
ing contracts of sale, or indeed in establishing agencies for sale.
I do not think there is any solid basis for such a presumption.

In this view the Ontario statute R.S.0. 1914, ¢h. 179, sees. 7
and 16, admittedly presents no difficulty.

The provisions of sec. 16 shew plainly enough that the policy
of this licensing enactment is primarily in its objeet and effect
a revenue enactment ; and sub-see. 2 of the last mentioned section

explicitly provides that a license granted during the progress
of an action is sufficient to support the right of aetion.

As regards the Saskatchewan Aet, 7 Geo. V., 1917, ch. 34, sec.
42, T should only like to say that I pass no opinion upon the
question whether the law of Ontario in recognising a foreign

corporation as a jurisdie person, takes account (for the purpose
of determining the capacity of such a corporation) of the enact-
ments of a retroactive statute conclusively binding upon the
Courts of the jurisdiction where the corporation had its origin
and has its prineipal place of residence. The point is an import-
ant one and ean more conveniently be considered when a case
arises in which it is necessary to pass upon it.

The appeal should be dismissed with costs.

ANgLiN, J.:—The defendant appeals from the judgment of
a Divisional Court of the Supreme Court of Ontario, 45 0.L.R.
176, reversing the decision of Masten, J., who dismissed the
action, 43 O.L.R. 451, and directing specific performance of
a contract for the purchase of land in Saskatchewan, and pay-
ment of the purchase price with interest amounting in all to
$6,030.25. The facts are fully stated by Masten, J.
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The execution of the agreement for purchase was not con-
tested. The plaintiff company was incorporated under the Sas-
katchewan Companies Act, R.S. Sask., 1909, ch. 72, sec. 72, part 1,
a memorandum of association duly subseribed and registered, in
which its objects are declared to be: To carry on real estate,
loan and general brokerage business.

The following questions were in issue in the action:

(1) Was the contract procured by misrepresentations which
made it voidable by the defendant?

(2) Was the contract made in Saskatchewan, or was it made
in Ontario, or in the course of carrying on business by the plain-
tiff company in Ontario?

(3) If made in Ontario, or in the course of carrying on busi-
ness there, was it invalid? (a) because the Legislature of Sas-
katchewan lacked power to endow a body corporate created by
it or under its authority with the subjective capacity to avail
itself outside the Provinee of powers, rights or privileges, simi-
lar to those enjoyed by it in Saskatchewan, of which any other
Provinee or foreign state should by comity permit the exercise
within its territory; (b) because, if the Saskatchewan Legisla-
ture possessed that power, it was not exercised in favor of the
plaintiff company; or (e) because at the time of the execution
of the contract the plaintiff company did not hold a license
under the Ontario Extra Provincial Corporations Aet, R.S.0.
1914, ch. 1797

(4) Did the want of such license at the date of instituting
the action render it unmaintainable although a license was pro-
cured before the trial?

(1) The trial Judge was of the opinion that the defence based
on misrepreseutation wholly failed. His view was affirmed by
the Appellate Division and that defence has not been made a
ground of appeal to this Court.

(2) After stating the facts at some length, the trial Judge
expressed his views on this aspect of the case, at p. 456: The
agreement sued on is dated October 15, 1912. The only agree-
ment made between these parties was the agreement which was
negotiated on that date at Jordan, Ont., between Gayman, Bow-
man and Griffin, agents of the company, of the one part and the
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defendant of the other part. The company subsequently treated
what took place on October 15, not as an offer but as an existing
agreement which the company then ratified as of October 15,
and confirmed and evidenced by executing under its corporate
seal a formal written agreement bearing date October 15.
L I I I I

In the present case it seems to me that the question is
whether the sale in question is essentially bottomed on acts of
the plaintiff company done outside the territorial limits of
Saskatchewan.

When the plaintiff company appointed Gayman, a resident
in Ontario, to be its permanent representative and agent in St.
Catharines, and when he, along with the President and Seere-
tary of the ecompany, approached the defendant at his residence
in Ontario, sold him the lands in question, made the agreement
of which Ex. 1 afterwards became the written record and at the
same time received from him, as part of the purchase price, the
promissory note (Ex. 2) payable in Ontario, and when Gayman
at 8t. Catharines afterwards received from the defendant pay-
ments on account of the price and renewals of the note, the
plaintiff eompany, T think, was carrying out in Ontario essential
parts of the transaction in question and was assuming to exercise
powers and acquire rights outside of Saskatchewan.

In so far as the question is one of fact I so find on the evi-
dence. The view taken in the Appellate Division was that not-
withstanding the negotiations conducted and the resultant verbal
agreement made in Ontario, accompanied by part payment of
the purchase money by the giving of a promissory note, and the
execution there at a later date by the defendant of the formal
instrument now sued upon, because of its exeeution by the
plaintiff company subsequently in Saskatchewan, whereby it
became a coneluded agreement, it must be regarded as a con-
tract made in Saskatchewan. Hodgins, J.A., expressed this
opinion perhaps more pointedly than the Chief Justice of
Ontario, with whom the other members of the Court concurred.

T am with great respect not quite prepared to aceept without
some qualifications the reasoning on which this conclusion has
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been based. It is the purchaser who is sued. Whatever answer
the Statute of Frauds might have afforded him had he not signed
the formal instrument upon his signature being affixed to it a
memorandum sufficient to meet the requirements of that Act
existed and the verbal contract made at Jordan, Ontario, if other-
wise valid, would have been enforeeable against him. But, apart
from that view of the matter the execution of the agreement in
Saskatchewan by the company was merely the carrying to com-
pletion of the oral bargain made and already in part performed
in Ontario. Yet, assuming that all that had transpired there was
void, because ultra vires of the company, and that while matters
remained in that position the defendant would have had an
unanswerable defence, what had been so done was not illegal
and as such incapable of being made the basis of an agreement
binding on the parties. There was nothing to preclude the com-
pany by a valid contract made in Saskatchewan from selling its
land to a non-resident of the Provinee—nothing to prevent it
accepting in Saskatchewan an offer from such a non-resident
though obtained in and transmitted from another Provinee,
even if the company’s powers and capacity were as restricted as
the defendant contends. If all that had been done up to the
time he executed the formal agreement was ineffectual because
ultra vires of the company, the defendant, if aware that he was
dealing with a provineial corporation, might be presumed to
have been cognisant of the contitutional limitations upon its
powers and of the legal consequences which lack of capacity on
its part would entail. But, even without the aid of that pre-
sumption, I would incline to accede to the view that the docu-
ment signed by him and forwarded with his knowledge for exe-
cution by the company, if everything which preceded it were
void, might be regarded as an offer to purchase then made by
him to the company which was subsequently accepted by the
latter in Saskatchewan and thereby became a valid contract bind-
ing upon it. Apart, therefore, from some considerations arising
from the phraseology of the Extra-Provineial Corporations Aect
of Ontario presently to be noticed, I would be disposed to agree
in the conclusion of the Chief Justice of Ontario that, assuming
the restrictions upon the corporate capacity of the plaintiff
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company asserted by the defendant, the contract eventually
executed by it should not be regarded as open to the objection to
its validity on which he relies.

3 (a) But if that view of the case should be wrdng and in
order to guard against being taken to hold the opinion expressed
by Masten, J., in which Hodgins, J.A., expressly concurs, that it
is beyond the legislative jurisdiction of a Provineial Legislature
to ineorporate a company with capacity to earry on in another
Provinee or state, by virtue of its sanction express or tacit, busi-
ness within the objeets of its incorporation and not otherwise
open to exception, I desire to state that on this aspeet of the case
I adhere to the opinion which I expressed in the Re Companies
Incorporation (1913), 15 D.L.R. 332, 48 Can. S.C.R. 331;
affirmed (1916), 26 D.L.R. 293, and in the Bonanza ('reck case
(1915), 21 D.L.R. 123, 50 Can. S.C".R. 534, and I find that opinion
upheld by the judgment of the Judicial Committee on the appeal
in the latter case, 26 D.L.R. 273, [1916] 1 A.C". 566. 1 venture to
quote the following passages from what 1 said in the Companies
case, 48 Can. S.C.R. at 453 :—

If the operations or activities of any foreign corporation should
depend for their validity upon the powers conferred on it by the law
of the incorporating state, it would in my opinion be difficult to sustain
them, inasmuch as “the law of no country can have effect as law beyond
the territory of the Sovereign by whom it was imposed.” But the exer-
cise of its powers by a corporation extra-territorially depends not upon
the legislative power of its country of origin, but upon the express or
tacit sanction of the State or Province in which such powers are exer-
cised and the absence of any prohibition on the part of the Legislature
which created it against its taking advantage of international comity.
All that a company incorporated without territorial restriction upon
the exercise of its powers carries abroad is its entity or corporate
existence in the State of its origin coupled with a quasi-negative or
passive capacity to accept the authorisation of foreign states to
enter into transactions and to exercise powers within their dominions
similar to those which it is permitted to enter into and to exercise
within its state of origin. Even its entity as a corporation is avail-
able to it in a foreign state only by virtue of the recognition of it by
that state. It has no right whatever in a foreign state except such as
that state confers.

LI I R

The provincial pany is a d tic company and exercises its
powers as of right only within the territory of the Province which
creates it. Elsewhere in Canada, as abroad, it is a foreign company

and it depends for the exercise of its charter powers upon the sanction
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ded by the ity of the Province in which it seeks to operate,
which, although perhaps not the same thing as international comity,
is closely akin to it.

In delivering the judgment of the Judicial Committee in the
Bonanza case Lord Haldane said, 26 D.L.R. at 284 :—

The whole matter may be put thus: The limitations of the
legislative powers of a Province expressed in sec. 92, and in particular
the limitation of the power of legislation to such as relates to the in-
corporation of companies with provincial objects, confine the character
of the actual powers and rights which the Provincial Government can
bestow, either by legislation or through the executive, to powers and
rights exercisable within the Province. But actual powers and rights
are one thing and capacity to accept extra provincial powers and rights
is quite another.

* & = L * »

Where, under legislation resembling that of the British Com-
panies Act by a Province of Canada in the exercise of powers which
sec. 92 eonlm, a provincial compmy has been incorporated by means
of a of iati to that prescribed by the
British Companies Act, the principle laid down by the House of
Lords in Ashbury Carriage Co, v. Riche, - LR. T H.L. 653, of course,
applies. The capacity of such a pany may be limited to capacity
within the Province, either b the dum of iati
has not allowed the company to exist for the purpose of carryln' on
any business outside the provincial boundaries, or b tatut:
under which incorporation took place did not outbﬂu. nnd therefore
excluded, incorporation for such a purpose.

Note the contrast (p. 285) between the form of the clause
dealing with the memorandum and that of the clause dealing with
the statute. The antithesis is so significant that it is impossible
that it was not intentional.

Assuming, however, that provincial legislation has purported to
authorise a memorandum of association permitting operations outside
the Province if power for the purpose is obtained ab exira, and that
such a memorandum has been registered the only question is whether
the legislation was competent to the Province under sec. 92, If the
words of this section are to receive the interpretation placed on
them by the majority in the Supreme Court the question will
be answered in the negative, But their Lordships are of opinion that
this interpretation was too narrow, The words “legislation in relation
to the incorporation of companies with provincial objects” do not pre-
clude the Province from keeping alive the power of the executive to
incorporate by charter in a fashion which confers a general capacity
analogous to that of a natural person. Nor do they appear to preclude
the Province from legislating so as lo create, by or' by virtue of statule,
a corporation with this gemeral capacity. 'What the words really do is
to preclude the grant to such a corporation, whether by legislation or
by executive act according with the distribution of legislative author-
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g ity, of powers and rights in respect of objects outside the Province,  CAN.

Ly while leaving untouched the ability of the corporation, if otherwise -~
adequately called into existence, (o accept such powers and rights, if sy

e granted ab extra. It is, in their Lordships’ opinion, in this narrower sense HoNSBERGER
alone that the resivict:on lo provineial objects is to be interpreted. v

On this branch of the case, therefore, I find myself unable )\'3'::,..
to agree with the views exprossed by Masten, J., and Hodgins, TOPN™®
J.A. Meredith, C.J.0., expressly reserved his opinion on the
scope of provincial legislative jurisdiction in regard to the in-
corporation of companies.

Anglin J

FSEAESR

(b) This question presents more difficulty. It was because
he thought that whatever power the Province possessed to confer
the extra-provincial capacity under consideration had not been
exercised in favor of the plaintiff company that Meredith, C.J.0.,
with the coneurrence of three of his colleagues was of the opinion
that ‘‘the appellant company by its incorporation aequired no
capacity to carry on its business beyond the limits of Sas-
katchewan.”” The purview and scope of the power and capacity
of the plaintiff company depend entirely upon the eombined
effect of the statute under which it was incorporated and the
terms of its memorandum of association. Not having been in-
corporated by letters patent as was the Bonanza Creek Mining
Co., it cannot in order to supplement the powers and capacity
derived from its purely statutory incorporation, invoke the
prerogative power (if it be vested in the Lieutenant-Governor of
Saskatchewan) to the exercise of which their Lordships of the
Judicial Committee saw fit to impute the possession by the
Bonanza Creek Mining Co. of the powers and capacity, similar
to those of a natural person, appertaining to a common law
corporation. Since the plaintiff company depends for its exist-
ence entirely upon the statute, subject to the question of consti-
tutional limitation upon the provineial legislative jurisdiction
already dealt with, the problem presented on this branch of the
case is to ascertain whether upon the fair intendment of the
statute and the memorandum of association it should be deemed
to have had conferred upon it the capacity to take advantage
of the comity of other Provinces and states to enable it to exer-
cise its powers within their jurisdietion. It cannot derive that
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capacity from any other source. As pointed out by Lord
Haldane in the Bonanza Creek case, 26 D.L.R. 273, at 279,
[1916] 1. A.C. 566: ‘‘The question is simply one of interpreta-
tion of the words used.”’

The principle of Ashbury Carriage Co. v. Riche, L.R. 7 H.L.
683, applies. That principle, as stated by his Lordship, at p.
278, ‘‘amounts to no more than that the words employed to which
a corporation owes its legal existence must have their natural
meaning whatever that may be. . . . The doetrine means simply
that it is wrong in answering the question of what powers the
corporation possesses when incorporated exclusively by statute
to start by assuming that the Legislature meant to efeate a com-
pany with a capacity resembling that of a natural person such
as a corporation created by charter would have at common law
and then to ask whether there are words in the statute which
take away the incidents of such a eorporation,”

In the passage already quoted refer.ing to a provineial com-
pany incorporated by means of a memorandum of association
under legislation resembling that of the British Companies Act
his Lordship, applying the prineiple laid down in the Riche case,
supra, said: ‘‘The capacity of such a company may be limited to
capacity within the Provinee either because the memorandum of
association has not allowed the company to exist for the purpose
of earrying on any business outside the Provinee or because the
statute under which incorporation took place did not authorise
and therefore excluded incorporation for such a purpose.’’

While at first blush this language might seem to import that
the subjective capacity now in question must be conferred in
explicit terms, his Lordship nowhere says so, and I cannot think
he meant that in a statute providing for the incorporation of
companies general terms may never be given a broad construe-
tion of which they are susceptible in order to carry out what
should, having regard to all the circumstances and the context
of the Act, be considered as having been the intent of the Legis-
lature in passing it, but must always be read in the most
restricted sense however unreasonable, inconvenient or even mis-
chievous the result. The doctrine of reasonable intendment;
Boon v. Howard (1874), L.R. 9 C.P. 277; The Duke of Buccleuch,
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(1889), 15 P.D. 86, at 96; Countess of Rothes v. Kirkcaldy
Waterworks Commissioner (1882), 7T App. Cas. 694, at 702;
Llewellyn v. Vale of Glamorgan Railway, [1898] 1 Q.B. 473, at
478; Reid v. Reid (1886), 31 Ch. D. 402, at 407, in my opinion
applies to such a statute just as it does to others,

In the Saskatchewan Companies Aect I find at least two
provisions which afford, I think, sufficient indication that the
Legislature meant that companies incorporated under it ‘‘for
any lawful purpose to which the authority of the Legislature
extends’’ (sec. 5) without any restrictive provision, express or
implied, in the memorandum of association should possess, to
use Lord Haldane’s terms, all the ‘‘actual powers and rights’’
which it could bestow and also the fullest ‘‘capacity’’ which it
could confer ‘‘to accept extra-provincial powers and rights.”’
By sec. 17 the Saskatchewan Companies Aet of 1909 provides
that every body incorporated under that Aect shall be ‘‘capable
forthwith of exercising all the funections of an inecorporated
company,”’ and by sec. 4 it is enacted that

No company, association or partnership consisting of more than
20 persons shall hereafter be formed for the purpose of carrying
on any business to which the authority of the Legislature extends that
has for its object the acquisition of gain by the company, association
or partnership or by the individual members thereof unless it is regis-
tered as a company under this Act or is formed in pursuance of some
other Act of the Legislature.

The ereation in Saskatchewan by charter of a common law
corporation having more than 20 shareholders is probably pre-
cluded by this latter section. There appears to be no other
general Act of the Saskatchewan Legislature providing for the
incorporation of companies, and no provision for the registration
of domestic companies created otherwise than under statutory
authority. It would seem therefore that, unless by a special
Act, a corporation with more than 20 shareholders having the
capacity to avail itself of international eomity cannot be brought
into existence in that Provinee if it may not be done under the
Companies Act. Compare secs. 18 and 4 of the Companies Act,
1862, ch. 89 (Imp.) and secs. 16(2) and 1(2) of the Companies
(Con.) Act of 1908, ch. 69 (Imp.) and eompare also secs. 95
and 97 of the Saskatchewan Companies Aet of 1909 with see. 37
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of the Companies Act of 1867, ch. 131 (Imp.) and sec. 76 of the
(‘ompanies (Con.) Act of 1908. (Imp.).

I think it is abundantly clear that the Legislature of Sas-
katchewan intended to confer upon companies to be incorporated
under the Companies Act of 1909, whose memoranda of associa-
tion eontain no restrictions thcreon, the fullest powers, rights
and capacity for the attainment of their objects which its legisla-
tive jurisdiction empowered it to bestow and which may be
requisite or useful to enable it to exercise ‘‘all the functions of
an incorporated body’’ for that purpose. It must not be under-
stood, however, that my reference to the provision of secs. 4
and 17 implies that had they been omitted the general terms in
which the Saskatchewan Companies Aect provides for incorpora-
tion would not have sufficed to vest in corporations formed under
it the capacity we are considering.

There is nothing in the memorandum of association of the
plaintiff eompany which—to quote Lord Haldane again, ‘‘has not
allowed the company to exist for the purpose of carrying on any
business outside the provineial boundaries.”” Tts declared objects
do not import activities confined to any limited area.

We are not now dealing with a question which affects only
provineial corporations. The same problem is presented in the
case of every company which has been incorporated by memor-
andum of association under the English Companies Aet in gen-
eral terms for objects not of such a nature as to imply an inten-
tion that the exercise of its powers should be restricted to the
United Kingdom and without any such restriction being
expressed, but also without any explicit provision that it may
carry on its business abroad or may avail itself of the comity of
foreign nations or of the self-governing overseas Dominions of
the Empire. I am satisfied that thousands upon thousands of
contracts have been made by and on behalf of such corporations
outside the United Kingdom in the course of carrying ont the
objects of their incorporation and that it would surprise and
shock its directors and legal advisers if the power of an English
company so constituted to make such contracts were called in
question and they were told that under the doetrine of Ashbury
Carriage Co. v. Riche, LLR. 7T HL. 653, its activities must be
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strietly confined to the United Kingdom. Yet that is the effect
of the Bonanza judgment as interpreted by the trial Judge and
the Judges of the Appellate Division.

The English Companies Acts of 1862 and 1908 nowhere pro-
vide expressly that corporations formed under them shall possess,
or may acquire, the capacity to accept powers and rights abroad.
See. 55 of the Aet of 1862 (sec. 78 of the Companies (Consoli-
dated) Aet of 1908) providing for foreign attorneys, and the
recital and sees. 2, 3 and 6 of the Companies Seals Act of 1864,
ch. 19 (see. 79 of the Companies (Con.) Aect of 1908), providing
for foreign seals, appear to assume that such a capacity might
be acquired under the Aect of 1862. It is not without significance
that it was thought necessary explicitly to restrict the possession
of the powers conferred by the Act of 1864 to companies
expressly authorised to exereise them by their articles of associa-
tion. The English sections referred to have no counterpart in
the Saskatchewan Companies Aect, 1909.

‘While it may be said that the presence of these provisions in
the English statute, at all events since 1864, made the intention
to enable the companies incorporated under it to acquire the
capacity under consideration clearer than it is in the case of the
Saskatchewan statute, the difference is merely one of degree. In
neither case is there explicit language conferring the capacity.
In both its existence depends on the doctrine of reasonable
intendment. Does the language of the statute fairly interpreted
indicate that the Legislature meant to provide for the enjoyment
of this capacity by the companies to be formed under its
authority ?

No doubt the plaintiff company as a statutory corporation,
would not have the powers and capacity of a natural person
unless conferred upon it by the statute. That is the doectrine of
Ashbury Co. v. Riche, L.R. 7 H.L. 653. But it has nowhere
been determined, so far as I am aware—and certainly not in the
Bonanza Creek case— that in the absence of express language
purporting to confer upon it capacity to avail itself of the
comity of nations a corporation, formed under 2 statute, which
by reasonable intendment should be taken as having been
designed to vest in the hodies corporate created, without restrie-
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50D
tion, under its authority all the powers and rights and the fullest (
capacity which the Legislature had jurisdiction to bestow, and wlls
having objects which imply no territorial restriction and powers 179.
set forth in the most general terms, is by English law unable to requ
avail itself of the comity of other nations or dominions and is sl
therefore obliged to conform its activities within the territorial Was
limits of the jurisdiction of the Legislature to which it owes its Onta
existence, and
1 am for these reasons of the opinion that the power which itit
the Legislature of Saskatchewan possessed to endow corporations was,
created by it with capacity to exist and to carry on outside the oy
limits of the Provinee of Saskatchewan business within the “e
objeets of its incorporation sanctioned by the country where it with
is transacted has been exercised in favor of the plaintiff company. —
1 entirely agree with the Judges of the Provincial Courts corp
that the plaintiff can derive no assistance from the Saskatchewan Onta
declaratory statute of 1917. If the contract in question has been On 1
ultra vires of the plaintiff company when entered into such er vinei
post facto legislation could not render it enforceable in Courts othe!
not subjeet to the jurisdiction of the Legislature of Saskatchewan. traet
Ontario, as Masten, J., points out at p. 459, has always s Bie
recognised the right of foreign incorporated companies to earry same
on business and make contracts outside of the country in which the
they are incorporated, if consistent with the purposes of the 1
corporation and not prohibited by its charter and not inconsistent ie. i
with the local laws of the country in which the business was mads
carried on, subject always to the restrictions and burdens im- eonn
posed by the laws enforced therein. Canadian Pacific R. Co. v. of 82
Western Union Telegraph Co. (1889), 17 Can. S.C.R. 151, at visio
155. tend:
Howe Machine Co. v. Walker (1873), 35 U.C.Q.B. 37, cited Corp

by the Judge is a comparatively early instance of the affirmation cont

sinee been maintained without question.”” It follows that, unless
prohibited or rendered void by Ontario legislation, the contract
sued upon, even if made in Ontario, being admittedly for the
attainment of one of the provincial objects of the plaintiff com-
pany, was not ultra vires and is enforceable in the Ontario
Courts.
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(e) The only legislation of Ontario on which the appellant
relies is the Extra Provincial Corporations Act, R.8.0. 1914, ch. g
179. The plaintiff company admittedly did not hold the license , .
required by see. 7 of that statute when the contract in ques- v

tion was made, nor indeed until after this action was begun. W .,l\‘:.:'-n\
Was the contract therefore void and unenforceable in the TYN*IT*
Ontario Courts? It was undoubtedly negotiated in Ontario
and was executed there by the defendant, whose liability upon
it it was sought to enforee and was not an isolated transaction. It
was, in my opinion, clearly a contract, within the purview of
see. 16 (1) of the Extra Provincial Corporations Act, made
* * in part within Ontario and in the eourse of or in connection
with business carried on contrary to the provisions of said

Anglin, J.

sec. 7 of the statute, i.e., by or on behalf of an Extra Provineial
corporation not then licensed (see sec. 7, sub-sec. 2). The
Ontario statute however, does not declare such a contract void.
On the contrary, it merely deprives the offending extra pro-
vineial eorporation of the right of maintaining any aection or
other proceeding in any Court in Ontario in respect of any con-
traet so long as it remains unlicensed, and upon the granting of
a license puts its right of resort to the Ontario Courts in the
same position ‘‘as if such license had been granted * * * before
the institution’’ of the action or proceeding.

It is the prosecution of ‘‘such action or other proceeding
i.c., an action or other proceeding * * in respeet of any contract
made wholly or in part within Ontario in the course of or in
conneetion with business carried on contrary to the provisions
of said sec. 7,”" that sec. 16(2) expressly authorises. That pro-
vision is utterly repugnant to the idea that the statute was in-
tended to render such contracts void. The Extra Provineial
Corporations Act of Ontario does not affect the validity of the
contraet.

%
%
E

s
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(4) The statute in explicit terms provides by sub-sec. 2 of
see. 16 that upon the granting of the license a pending action
upon a contraect made contrary to the provisions of sec. 7 may
be prosecuted as if such license had been granted * * before the
institution thereof. I am, for the foregoing reasons, of the
opinion that the contract sued upon was not ultra vires of the
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plaintiff company and is enforceable in the Courts of Ontario
and that the judgment for its specific performance should be
upheld.

I would dismiss the appeal with costs.

BRODEUR, J.:—A company only incorporated in a provinee
becomes an artificial person authorised by its charter and has
the capacity of carrying on its business in all the parts of the
world where by the comity of the nation such business is not
repugnant or prejudicial to the policy or to the interests of the
local authority.

Supposing that in this case the respondent company had
been selling in Ontario lands situate in Saskatchewan (a fact
which is denied by the respondent) it was certainly within the
limits of its authority and there was nothing in the Ontario
laws which would prevent a company incorporated by another
Province from doing business so long as it would pay for the
licenses imposed upon it,

The facts disclosed in the evidence do not shew that the con-
traet in question was made in violation of the powers conferred
by its charter and by the comity of nation to the respondent
company.

The cppeal fails and should be dismissed with costs.

Appeal dismissed.

IN THE MATTER OF THE SUBDIVISIONS ACT.
Re ASQUITH TOWNSITE.

Saskatchewan Court %[ m«d Hauwltain, C.J.S., Newlands, Lamont and
, JJ.A.  December 3, 1919,

Laxp mitLes (§ VI—60)—APPLICATION TO CANCEL PART OF PLAN—SUB-
. pivisions Act, 5 Geo. V. 1914, Sask., ci. 9—CoNseNT oF MINISTER
or Hiaaways—Lanp Tirres Act, 8 Geo. V. 1017, Bask., 2np Sess,,
B:f“ls'“colmphn taining streets and | istered und
ore a con 8 an nnea regi er
tles Act mybemﬁhd, the consent of the Minister of
Hl;hwsyl must be obtained

ArreAL by the Canadian Pacifi¢ R. Co. from a decision of
the Master of Titles, on an application to cancel part of a
registered plan. Affirmed.

A. L. Gordon, K.C., for nppelhnt H. E. Sampson, K.C., for
Minister of Highways and Town of Asquith.

Havurany, CJ.S., and Euwoop, J.A. concurred with
Newlands, J.A.
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NEwLANDS, J.A.:—This is an application under the Act re-  SASK.
specting Subdivisions, 5 Geo. V., 1914, Sask., ch. 9, to cancel C. A
a part of the registered plan of the town of Asquith. The part .
of the plan which it is desired to cancel contains not only lots MarrEk oF
and blocks but streets and lanes, The Master of Titles, to whom .\'ruﬂ::\:-x.-.
the application was made, decided that he had no authority to  ''~7
cancel that part of the plan containing streets and lanes without Re
the consent of the Minister of Highways. l\ns:'h::'

Under the first mentioned Aect, the Master of Titles has
authority to take such steps as may reduce the number of owners
of the subdivision so as to interfere as little as possible with
the cultivation of the remainder of the subdivision; he may
order the sale or transfer of one or more parcels to the owner
or owners of other parcels, or the exchange of properties, and
then may order the cancellation of the whole or part, or the
amendment, or cancellation of the plan, the cancellation of the
certificate of title and the issue of new certificates.

Under this Aect he has no authority to take the property of
any person except after compensation by sale or exchange. No
mention is made in this Act of the interest of the Crown in
streets, lanes, parks and reserves for public purposes, the title
to which is vested in the Crown by sec. 80 of the Land Titles
Act, 8 Geo. V., 1917 (2nd sess.), ch. 18. No authority is there-
fore given him b}" the Act respecting Subdivisions to take the
property of the Crown and give it to the applicant, in this case
the owner of the rest of the subdivision,. which he would be
doing if he cancelled the plan as to streets and lanes and issued
a certificate of title to the owner of the lots and blocks for that
part of the registered plan containing the lots and blocks and
the streets and lanes between them.

Before the title of the Crown in the streets and lanes can
be affected, the consent of the Minister of Highways must first
be obtained.

Sub-see. 11 of sec. 80 of the Land Titles Act provides that
the title to streets, lanes, etc., on registered plans shall vest in
the Crown and that no change or alteration shall be made in the
boundaries thereof without the consent of the Minister of High-
ways. Any change or alteration in such boundaries would affect

Newlands, J.A
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the title of the Crown to such streets and lanes, as it would
either add to or take away from the Crown a part of the land
already vested in it by the registration of the plan. To wipe
out the streets and lanes altogether would not only alter the
boundaries but take away from the Crown all of the land com-
prised in these streets and lanes which had already been vested
in it and give such land to the owner of the adjoining lands.

Now, as I have already stated, there is nothing in the Act
respecting Subdivisions that allows the Master of Titles to do
this. Under the Land Titles Aet he has this authority with the
consent of the Minister of Highways. This consent must be
first obtained by the applicant before the Master of Titles can
act in that behalf.

Proceedings must be taken under the two Aets in order to
completely cancel a plan and vest the title to the land covered
thereby in the owner of the adjoining lands. Under the Act
respecting Subdivisions in order to cancel the lots and the blocks,
and under the Land Titles Aet in order to cancel the streets and
lanes.

The appeal from the Master of Titles should, therefore, be
dismissed.

LamonT, J.A.:—This is an appeal by the Canadian Pacific
Railway Company from a decision of the Master of Titles.

Prior to December 20, 1907, the Company owned a quantity
of unsubdivided land within the limits of the town of Asquith.
On said date they registered a plan of subdivision thereof, which
divided the land into lots, blocks, streets and lanes. The Com-
pany now applies to have the said plan cancelled in so far as it
affects the lots in Blocks 12 to 17 inclusive, which lots have not
been sold, and a new certificate of title issued covering not only
the parcels embraced in the existing certificates of title, but the
intersecting streets and lanes as well. Those cover in all about
25 acres. The Master of Titles refused to eancel the plan in so
far as the streets and lanes were concerned, until the consent of
the Minister of Highways was first had and obtained. From
that decision the Company now appeals.

Sec. 80 of the Land Titles Act, 8 Geo. V., 1917 (2nd sess.),
ch. 18, provides as follows:
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80. (1) An owner subdividing land for which a certificate of title
has been granted into blocks or lots shall registe: a plan and three
copies thereof in accordance with the above named regulations.

(11) The registration in the land titles office of a plan of the
subdivision of land in lots or blocks shall vest the title to all streets,
lanes, parks or other reserves for public purposes, shewn on such
plan, in His Majesty in the right and to the use of his Province of
Saskatchewan; and no change or alteration in the boundaries of any
street, lane, park or public reser- , shall be made without the con-
sent of the Minister of Highways having first been obtained.

By this legislation no alteration in the boundaries of a street
or lane can be made without the consent of the Minister. Unless,
therefore, this is overridden by the special legislation embodied
in the Aet respeeting Subdivisions, 5 Geo. V., 1914, Sask., ch. 9,
the decision of the Minister must be upheld. That Act provides
that the Master of Titles may ascertain what parcels within the
subdivided area have been sold, and take steps to promote a pur-
chase of said pareels by the owners of other pareels, and order a
sale or transfer of the same, or order an exchange of properties.
Also, see. 2,

(2) Recommend . . . the cancellation in whole or in part or the

amendment or alteration of any plan or survey, . .. order . . . the
cancellation of the certificates of title issued according to the original
plan and issue new certificates of title according to the new and
amended plan authorised under this section.

A perusal of these sections shews that what the Master of
Titles may deal with are the parcels which have been or might
be sold or disposed of. These do not include the streets and
lanes, the property of the C'rown. He is given power to alter the
plan, cancel existing certificates of title and issue new eertificate
in lieu thereof, but this must be held to refer only to priva
property and not the property belonging to the Crown, for it ix
a well established rule of construction that a right of the Crown
shall not be barred by the general words of an Act of Parliamen’.

The property in the streets and lanes being in the Crown,
an Act is not to be construed as authorising the Master of Titles
to grant to an individual or corporation a certificate of title
covering the Crown lands unless clear and explicit language to
that effect is found in the statute. Such clear and explieit
language I do not find in The Act respecting Subdivisions.

To give to that Act the interpretation sought to be placed
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upon it by the company would render nugatory the latter part of
sub-sec. 11 of sec. 80 of the Land Titles Act.

In view of the express provision of that sub-section, the
Minister’s consent is necessary to any action which would result
in altering or wiping out the boundary line of a street or lane
and, a fortiori, to the handing over of the property of the Crown.
Tt is a matter entirely within the discretion of the Minister. How
he should exercise that discretion is not within scope of our
duty to consider. In all probability it would depend upon
whether or not on the facts of each individual case it appeared
equitable to him that he should give or withhold his consent.
As the statute requires his consent, and that consent has not been
obtained, the Master of Titles was right in refusing the appli-
cation,

The appeal should be dismissed.

Appeal dismissed.

TOWNSHIP OF SOUTHWOLD v. WALKER.
TOWNSHIP OF SOUTHWOLD v. GOSNELL.,

Ontario Supreme Court, Appellate Division, Meredith, C.J.C.P., Latchford and
Middleton, JJ., and Ferguson, J. A. October 81, 1919.

Hicaway (§ IV A—151)—NONREPAIR—STATUTORY OBLIGATION OF TOWN-
suip— MunicipaL - Acr, sec. 460—INJURY TO  MOTORISTS —
Liasmary.

A munici curpontmn is not liable for damages under sec. 460 of the
Munici .Enl ct, when the particular highway in question is kept in such a
le state of repair that those requiring to use it may do so, with

oldmnry care, in safet;

[Raymond v. Tp. o/yBocanqud (1919), 47 D.L.R. 551, followed; Foley

v. Tp. of East Flamborough, (1898), 29 O.R. 139, referred to.]

ArpEAL by defendants from the judgments of Masten, J., in
an action for damages. Reversed.

The judgments appealed from are as follows:—The plaintiff
in the first action is & stenographer, living in the city of London,
and the accident happened within the confines of the township
of Southwold, under the jurisdiction of the defendant corporation.
On the 14th October, 1918, the plaintiff was an occupant of an
automobile passing over a highway in the township. In rounding
a curve, the motor, though going at a very moderate rate of speed,
in daylight, swerved slightly to the left off the via trita, and, return-
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ing to the track, got slightly too far to the right. At this point there
was an embankment 14 feet high, and the road was very narrow,
while the soil at the side of the beaten track was sandy and loose.
When the car swerved to the right, the soil gave way, it
became impossible to recover the via trita, and the car tipped over
the embankment; the plaintiffi was thrown out and sustained
injury. She alleges that the accident happened in consequence
of the failure of the defendants to perform their statutory
duty to maintain the highway in a proper and reasonable state of
repair, and also alleges misfeasance on the part of the defendants
in constructing and maintaining this highway (not being an
original road allowance) as it was constructed and maintained at the
point where the accident happened. The defendants, on the
other hand, allege that the highway was in a reasonable state of
repair, having regard to the locality, the limited extent to which
it was used, and to the requirements of traffic in that vicinity.
This is the main issue, and upon it I am of opinion that the defend-
ants have failed to fulfill the statutory obligation imposed
upon them.

1 will only add that I deliberately express my finding in this
general way, and decline to indicate in what precise manner the
defendants ought to proceed in order to put the highway in proper
condition.

Counsel for the plaintiff placed her case largely upon the
footing of the danger arising from the curve in the road which
here exists, and (as appears from the sketches filed as exhibits)
on the footing that the dangerous spot at which the accident
occurred was screened by a growth of underbrush and bushes
from the view of a traveller proceeding in a northerly direction,
also on the footing that a warning sign and posts and railings
should have been placed on the highway.

I am not particularly impressed with the view that the inability
to see from a distance the danger of the place where the accident
occurred has a bearing in the present case, because Miss Gosnell,
who was driving the car, had recently been over the road some
three or four times, and knew its condition. It may be that posts
and a railing might have obviated the accident, but there is no
satisfactory evidence that any ordinary post and railing would

1250 p.L.B.
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have prevented it, or would have sustained the weight of the car.
Notwithstanding these considerations, I am clearly of opinion
that the highway was not maintained in a proper condition for the
traffic that existed.

The locus in quo was a fill over a gully, the portion of the road
which could be travelled was excessively narrow, the soil at the
side was loose and sandy, the slope at the right hand side was
51 degrees, and the perpendicular distance to the bottom 14 feet.
While traffic on this highway may not have been as extensive as
in sone other parts of the county, it was substantial, and the
highway was customarily used by automobiles as well as by
horse<irawn vehicles of all types. It may be that the highway,
which was originally constructed more than 40 years ago, was
sufficient and proper for the requirements of the then existing traffic;
but it has undoubtedly become the duty of municipal authorities to
take cognizance of the fact that many of our highways must now
be rendered fit for the passage of motor-traffic, which has become a
regular and recognised method of transportation, not merely in
cities, but throughout the country. The fact that no accident
had occurred during the many years that the road had been in
use must be set off against the fact that in the present case we have
a moderately light car (5-passenger, weighing about 2,000 pounds),
driven in daylight by a driver of 5 years' experience, much of
it with this very car, driven at a slow pace (from 6 to 10 miles an
hour), without any excitement or any cause for difficulty arising,
and without any suggested lack of attention. Under these cir-
cumstances, the car having gone off the beaten track a very short
distance, it became impossible to regain its course owing to the
narrowness of the road and the yielding nature of the soil; and the
car slid down the embankment and overturned. Without pro-
ceeding further into details, it is sufficient for me to say that I
find that there was a breach of the statutory duty on the part of the
defendants, and that this was the cause of the accident.

It only remains to consider the amount of the damages. With-
out discussing them in detail, but after having given them the
most careful and anxious consideration of which I am capable,
I fix them at $500, which includes the medical fees and all other
loss and damage. Costs follow the event.

The circumstances with regard to one issue, viz., the breach
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of statutory duty, are the same in the second action as in the
first, which I have just determined, and I need not repeat here
what I have said in that case. Even if there were contributory
negligence on the part of the driver, Miss Gosnell, as to which
I express no opinion whatever, the plaintiff is not affected by it.

An occupant of a motor-vehicle, who has no right of control
over the driver and exercises no control over him, is not chargeable
with the negligence of such driver: Foley v. Township of East
Flamborough (1899), 26 A.R. (Ont.) 43; Mills v. Armstrong (1888),
13 App. Cas. 1; Berry on Automobiles, 2nd ed., sec. 318, note 1.

The fact that the occupant and driver of a motor vehicle are
closely related and members of the same family, does not affect
the rule that the driver’s negligence is not imputable to the occu-
pant: Gaffney v. City of Dizon (1910), 157 1ll. App. 589; Henry
v. Epstein (1912), 53 Ind. App. 265; Parmenter v. McDougall
(1916), 156 Pac. Repr. 460.

If the occupant has the right of control over the operation of
the motor-vehicle and permits it to be negligently driven, he is
chargeable with his negligent failure to exercise his right to require
the driver to operate the car properly: Bryant v. Pacific Electric
R. Co. (Cal., 1917), 164 Pac. Repr. 385.

Here the car was owned by the plaintiff, and he was the father
of the driver and sitting beside her, but the occurrence was a
sudden emergency, occupying no more than a second or two of
time before the motor-vehicle was capsizing down the bank. In
these circumstances, the plaintiff could have done no act to avert
the accident. Had he attempted to intervene, it would only
have disturbed the driver, who was distinctly competent. To do
80 might well have been harmful rather than helpful: Clarke v.
Connecticut Co. (1910), 83 Conn. 219; Wilson v. Puget Sound
Electric Railway (1909), 52 Wash. 522.

With respect to the damages, I fix them at $750, which sum
includes medical fees and all other loss suffered by the plaintiff.
Costs follow the event.

Shirley Denison, K.C., and W. K. Cameron, for the appellants.

0.L. Lewis, K.C.,and R. L. Gosnell, for the plaintiffs, respondents.

Mereprrn, CJ.C.P.:—It is said that logic is not essential
in law; but no one can reasonably deny that the more logically and
consistently the law is administered the better it is: so too, it is
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said, no case decided upon its facts is a binding authority in any
other case; and yet it must be that the more evenly the laws
are administered the better their administration is: that con-
tradictory and inconsistent verdicts and findings should be avoided
as far as possible.

And, if so, the judgment appealed against should not stand
because altogether inconsistent with the judgient of this Court
in the latest like case considered in it: Raymond v. Township of
Bosanquet (1919), 45 O.L.R. 28, 47 D.L.R. 551, and (1918) 43
O.L.R. 434.

The only substantial difference between this case and that,
that I can see, is that this case is the stronger one for the defendants.

Each is the case of an abrupt turn into a narrower and more
dangerous part of a highway; but in that case the turn was more
abrupt and was immediately upon a narrow bridge, not made for
the purposes of a highway, but for the purposes of access to a
highway from one farm only: whilst in this case it was all a road-
way which had always been a highway. In that case a previous
accident had occurred, and there was considerable evidence as to
difficulty and danger incurred by the sharpness of the turn into
the narrowness of the bridge: in this case there was no evidence of
that character—the contrary was well-proved. In that case there
was evidence of complaints made and investigated: in this case it
was proved that there were none. In that case the defendants,
recognising the need of it, were about to widen the bridge: in this
case no one saw any need for any change, and none was suggested
until after the accident which gave rise to this action had happened.
In that case there was much motor-car traffic over the road: in
this very little. In that case the whole testimony, of those
who knew, was that the approach to the bridge had been carefully
and properly made, and the trial Judge gave credit to that testi-
mony: in this case the weight of the evidence is that the accident
was caused by the driver of the car turning too quickly and running
over the bank; that she might and should have followed in the
usual track of the traffic and have been quite safe.

The judgment of this Court in the case of Raymond v. Township
of Bosanquet requires, therefore, if we are to be consistent, that I
should say, as was said in it: that the accident was not due to the
condition of the highway, but was due to some other cause for
which the defendants are not liable.
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Nothing, in my judgment, depends, in this case, on the defend-
ants’ duty to repair the highway, or the fact that the plaintiffs
were being driven in an automobile: if the road were sufficient
for vehicles of greater bulk and weight such as traction-engines,
threshing machines, loads of hay and of wood, it was sufficient for
this motor-car on this occasion. And I may add that it is common
knowledge that in this Province most of the roads are single-track
roads, generally with room enough for two teams to pass one
another, but in many places too narrow, for a short distance,
so that occasionally one may be obliged to wait while the other
con es over the narrow part.

I would, accordingly, allow these appeals and dismiss these
actions.

Larcuvorp, J.:—These appeals fall to be determined under
sec. 460 (1) of the Municipal Act, R.S.0. 1914, ch. 192, which
imposes on a municipality the obligation of keeping its every
highway in repair, and in case of default renders it liable for all
damages sustained by any person by reason of such default.

Before liability can be held to attach, a plaintiff must establish
two facts—that the highway was out of repair, and that that want
of repair caused the damages sustained.

If it is permissible to paraphrase the admirable statement of
the law made by Armour, C.J., in Foley v. Township of East
Flamborough (1898), 20 O.R. 139, at p. 141, I would say that the
requirement of the statute is not satisfied unless the particular
road is kept in such a reasonable state of repair that those requiring
to use it may, using ordinary care, pass to and fro upon it in safety.

It is clear upon the evidence that the highway on which the
accident in these cases happened was out of repair at the culvert,
where the bank had fallen in; but it is equally clear that the
accident did not happen at that point, and the default of the
municipality in that regard was not the cause of the damages
sustained.

There was a sharp curve or elbow in the highway where it
crossed a ravine, and the road was narrow. That it was but little
travelled is manifest from the fact that the via trita was but 6 feet
to 8 feet in width, cut through a sandy sod. Such unstable loads
as hay and straw passed safely over it. Automobiles even—as
many as three or four on busy days—passed around the curve in
perfect safety except on the occasion of this accident.
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From a very careful perusal of all the evidence, 1 have reached
the conclusion that the accident was not attributable to the
condition of the highway, but to another cause, to which it seems
unnecessary to refer. The condition of the road was such that an
automobile driven at the speed proper on a forced road in a thinly
settled district, and having its steering gear properly adjusted,
could travel along it in absolute safety.

The road was dangerous only in the sense that, the curve in
it being sharp, care had to be taken that the momentum of a car
should not be so great as to carry the car over the outer bank, and
in the further sense in which thousands of miles of our roads are
dangerous, that, being elevated above the adjoining sides, a run-off,
however occasioned, invites disaster.

I would allow the appeals and dismiss the actions.

MippLETON, J.:—In these actions the plaintiffs claim damages
for injuries sustained when an automobile driven by Miss Gosnell,
the daughter of the plaintiff Gosnell, ran off an embankment upon
a highway, known as the “Ross road,” in the defendant township.
This highway was originally laid out some 40 years ago.
Approaching the point where the accident occurred, it descends
upon a very easy grade, then turns and crosses a ravine at right
angles. At this place the road is on an embankment, and crosses
a culvert. The curve is not said to be unduly acute, and an
automobile travelling at any reasonable rate of speed ought to
have no difficulty in rounding the corner.

The allegation in the pleadings is that the road was not in a
safe condition, or a proper or reasonable state of repair, because the
roadway round the ¢urve is very narrow, and composed of loose,
sandy soil, and has a ditch or gully on either side, and there was
no guard or protection or warning against accident.

It appears that the via trita consists merely of wheel-ruts
through the naturally sandy soil, and between the ruts and at
either side grass has overgrown the road. The top of the embank-
ment carrying the road was some 12 or 14 feet in width.

As Miss Gosnell rounded the curve, her car left the wheel-
ruts, going to the left; and, feeling that she might go over the
embankment on that side, she turned to the right with a view of
regaining the travelled ruts, but, turning too sharply, she crossed
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the travelled ruts and went over the embankment upon the right
hand side.

[Quotation from the judgment of MasTEN, J., supra.]

I find myself quite unable to accept the view of my Lord that
this case is governed by the decision of the Divisional Court in
Raymond v. Township of Bosanquel; and, were it not for the
expression of the view of the learned Judge in the Court below
and of my brother Ferguson as to the extent of the obligation of
municipalities, I should have been content to rest my judgment
entirely upon the view taken by my brother Latchford, that the
cause of the accident was the negligence or misfortune of the
driver of the automobile in question, and not the negligence of
the municipality.

The duty of the municipality to repair is, as I understand it,
to keep the road in such a state as to be fit and safe for ordinary
traffic—as expressed by Lindley, J., in Burgess v. Northwich Local
Board (1880), 6 Q.B.D. 264; or, as expressed by Blackburn, J.,
in Regina v. Inhabitants of High Halden (1859), 1 F. & F. 678, to
keep it in such repair as to be reasonably passable for the ordinary
traffic of the neighbourhood in all seasons of the year.

The principle indicated by Lord Atkinson in Sharpness New
Docks and Gl ter and Birmingham Navigation Co. v. Attorney-
General, [1915) A.C. 654, 665, is, I think, applicable, although
that statement is quite apart from the question under discussion in
that case: “It is the duty of the road authorities to keep their
public highways in a state fit to accommodate the ordinary traffic
which passes or may be expected to pass along them. As the
ordinary traffic expands or changes in character, so must the
nature of the maintenance and repair of the highway alter to suit
the change.”

Although a road is constructed in such a manner as to accom-
modate the ordinary traffic at the time of its construction, it may
well be that the nature of the traffic will so change that ““ordinary
traffic” may mean something essentially different from the traffic
known or contemplated at the time of construction, and I quite
agree that those responsible for the maint e and upkeep of the
public highways must face the changed conditions, and a time
may well arise when it is obligatory to alter the highway to meet
the changed conditions, but it must be borne in mind that the duty
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of making the change rests upon the municipality, and the muni-
cipal council must be, in the first place, the judge of the necessity
of the suggested change, and the municipality cannot be rendered
liable unless the Court is able to find that there was negligence
on the part of the municipality.

This depends upon considerations widely different from those
proper when the case is one of dilapidation.

No one can doubt that motor-vehicles have a right to use the
existing highways, taking them as they find them, and it is equally
clear that when motor-traffic becomes part of the ordinary traffic
over an existing highway the municipal council must do what is
necessary to meet the changed conditions, but the mere fact that
a motor occasionally uses a particular highway is not enough to
make it at once obligatory on the municipality to reconstruct the
road. It is always a question of degree, to be determined upon
consideration of many factors—the extent of the change necessary
to be made, and its incidental expense, the proximity of other
roads already fit for motor-traffic, the general condition of the
roads throughout the municipality, the population and its dis-
tribution, and the general financial situation, are some of the
matters to be considered.

In this particular case I have read the evidence more than once
with anxiety, and I have come to the conclusion that no case has
been made or has really been attempted to be made to shew that
the municipality was in any way negligent. There is nothing
that has led me to suppose, if called upon to exercise my own
judgment, that the road should now be reconstructed: much less
am I prepared to say that those whose duty it was to form an
opinion in any way neglected their duty or acted improperly.

The statement of the Chief Justice of Ontario in Davis v.
Township of Usborne, (1916), 36 O.L.R. 148, 28 D.L.R. 397, quoted
by my brother Ferguson, is taken from a judgment dealing not with
the right of the owner of a motor vehicle and the liability of the
municipality to that owner, but with reference to the plaintiff,
who was travelling in a buggy, and whose horse was frightened
by an automobile when upon a narrow part of the highway, and
who was thrown into the ditch. As I read the case, the statement
is directed to the duty of the municipality with reference to the
road there in question, and it is not to be taken as laying down any
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general principle of universal application: “The statutory duty
imposed upon the respondents required them to make the road in
question reasonably safe for the purposes of travel, and so safe
from any additional danger incident to the use of it by motor-
vehicles” (p. 400 of 28 D.L..R.) Read in any other sense, this state-
ment, I think, goes beyond the rule laid down by Lord Atkinson.

The danger of placing a burden upon the municipality too
heavy to be borne is forcibly pointed out in Doherty v. Inhabitants
of Ayer (1908), 197 Mass. 241.

The decision of the Supreme Court of Canada in Fafard v. City
of Quebec, (1917), 55 Can. 8.C.R. 615, fully reported in 39 D.L.R.
717,is an effective answer to many of the suggestions urged on the
part of the plaintifis. The condition of this narrow and rural
highway was obvious to any careful traveller. That a motor-car
could be operated upon it with perfect safety was plain. By the
exercise of sufficient skill and care the accident could have been
avoided. “A municipal corporation is not an insurer of travellers
using its streets; its duty is to use reasonable care to keep its
streets in a reasonably safe condition for ordinary travel by persons
exercising ordinary care for their own safety’” (39 D.L.R. at p.
718).

I should have had more hesitation in reversing the judgment
of the trial Judge if I felt that he had dealt with what I deem to be
the real question involved. He seems to have thought there was
a legal obligation resting upon the defendants to make the highway
fit for motors.

Fercuson, J.A. (dissenting) :—I am unfortunately unable to
agree with the conclusions of my Lord the Chief Justice and my
brother Latchford, whose opinions I have had the benefit of
perusing.

After a careful perusal of the evidence, I am of the opinion
that there is ample evidence to sustain the finding of the learned
trial Judge, that the accident occurred because, without negligence
on the part of the driver of the car, “the car having gone off the
beaten track a very short distance, it became impossible to regain
its course, owing to the narrowness of the road, and the yielding
nature of the soil, and the car slid down the embankment and
overturned.”

While I do not say that counsel for the appellants did not,
on the argument, dispute the correctness of that finding, my

13—50 p.L.R.
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recollection and notes of the argument are that they urged, as
their main ground of appeal, the contention that the appellants’
duty was fulfilled if they had provided a road reasonably safe for
the purpose of being travelled upon before the advent of motor-
cars; that there was nothing in the law of the Province of Ontario
which required the appellants to make their road reasonably safe
for motor travel—in other words, that a municipality is only
obliged to construct a road to meet the ordinary traffic at the
time of construction, and to keep it in repair to meet that purpose.
That I do not think is the law.

Lord Atkinson in Sharpness New Docks and Gloucester and
Birmingham Navigation Co. v. Attorney-General, [1915] A.C. at
p. 665, states their obligations in these words:—

“To keep their public highways in a state fit to accommodate
the ordinary traffic which passes or which may be expected to pass
along them. As the ordinary traffic expands or changes in char-
acter, so must the nature of the maintenance and repair of the
highway alter to suit the change.”

This statement of the law is quoted with approval in Weston-
super-Mare Urban District Council v. Henry Bult and Co. Limited
(1919), 35 Times L.R. 345, at p. 346, [1919] 2 Ch. 1, at p. 8.

Meredith, C.J.O., delivering the opinion of the Appellate
Division in Davis v. Township of Usborne, 36 O.L.R. at p. 151,
28 D.L.R. 397, at p. 400, states the obligation in these words:
“The statutory duty imposed upon the respondents required
them to make the road in question reasonably safe for the purposes
of travel, and so safe from any additional danger incident to the
use of it by motor-vehicles.”

These quotations seem to me to state the law accurately,
subject to the qualification that a municipality is not, I think,
required to keep a highway in a back township that is little used
in the same high state of maintenance and repair that it would be
required to keep a well-travelled way in a city or town.

I agree with what is said by Armour, C.J., in Foley v. Township
of East Flamborough, 29 O.R. 139, at p. 141:—

“The word ‘repair,’ as used in the Municipal Act, has been
held to be a relative term; and to determine whether a particular
road is or is not in repair, within the meaning of the Act, regard
must be had to the locality in which the road is situated, whether

inac
situati
many
to ho
the mu
means
the pu
ticular
requiri
fro ups
Bei
traffic,
and ec
sufficie
for om
adduce
part o
known
The
and fo
The pl
occurre
had dri
“Q.
happen
I(Q-
of goiny
A. No.
I(Q.
your ca
“M
went oy
“M
“Q.
with yo
HQ.
five yea
“q.

on your




50 D.L.R.| Dominion Law Rerorts.

in a city, town, village, or township, and if in the latter, to the
situation of the road therein, whether required to be used by
many or by few, to how long the township has been settled,
to how long the particular road has been opened for travel, to
the number of roads to be kept in repair by the township, to the
means at its disposal for that purpose, and to the requirement of
the public using the road . . . And I think that if the par-
ticular road is kept in such a reasonable state of repair that those
requiring to use the road may, using ordinary care, pass to and
fro upon it in safety, the requirement of the law is satisfied.”

Being of the opinion that this highway was unsafe for motor-
traffic, and that the unsafe condition was the cause of the accident,
and consequently that the defendants have not in this highway
sufficiently provided for motor-traffic, it seems to me the question
for our consideration is, whether or not, under the circumstances
adduced in evidence, motor-traffic on the road in question was
part of the ordinary traffic which the defendants should have
known or expected and provided for.

The evidence is that the highway in question had frequently
and for some considerable time been fravelled by motor-cars.
The plaintifi’s daughter, who was driving when the accident
occurred, had been over it before in a motor-car. Dr. Turner
had driven over it many times. He says (pp. 102-104):

“Q. Did you ever drive a car over this road where the accident
happened? A. Yes, many times.

“Q. Back and forth, from time to time? You never thought
of going down in this hole to see what was down there, did you?
A. No.

“Q. You went back and forward around it many times with
your car? A. Yes.

“Mr. Lewis: I thought your case was there were no cars ever
went over this road. ;

“Mr. Cameron: We are finding out how many get over safely.

“Q. And you have gone over it both ways back and forward
with your car? A. Yes.

“Q. What car do you drive? A. Well, I drove a Dodge for
five years.

“Q. And you managed to get the Dodge round there all right
on your numerous trips? A. Yes.
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ONT. “Q. They were numerous, were they not, Doctor? A. Yes, OTTA
$.C. quiteoften. . . . _

Biaaracas “Q. The traffic on the road would indicate that, and you are Judicia

s‘)"';”‘_“w pretty familiar with it. Do you mean to tell me that it is not a e

v. pretty dangerous curve to go round? A. I could not tell you that.
Waiker. «Hig Lordship: He said he did not go that way if he could .

Ferguson, J.A. help it. ;;lfm

“Mr. Lewis: Why didn’t you go that way if you could help it? ma
A. There are hills on the road. An
“Q. Will you say that is not a dangerous turn in that road, due Divisic
to the width of the road there and the trees that are around there? The
A. I would call it a dangerous turn. Ll
“Mr. Cameron: Was it the turn on the road, or the hills on is the |
the road, you preferred the other for? A. I was not afraid of i )
the turn myself: I knew the road. ‘ e
“Q. On that road? A. I knew the road.” shoaads
The witness Beecroft says that cars are driven on the road. School
The witness A. J. Plain lives in the neighbourhood, and says he has Oltawa
frequently driven his car around this corner of the road. J. A. [1917]
Campbell has driven his car over thie road frequently, and says astau
that numerous cars are driven over the road. Albert J. Friar iéseu
gives like evidence. In fact there is, if believed, abundant evidence that it
of the continued and frequent use of this road for motor-traffic, Eduoat
such evidence as, I think, entitles us to hold that motor-traffic ot it
was part of the ordinary traffic which passed over this road, and 000,08
which the municipality should have provided for. an. Aok
I have not considered it necessary to set out the parts of the 00 take
evidence on which I rely in coming to the conclusion that the as infri
road was unsafe for motor-traffic. There is evidence both ways; The
but, on the whole evidence, I agree with the trial Judge that it was manage
f 1 not reasonably safe, and that its unsafe condition, and not negli- followix
LR gence on the part of the driver, was the cause of the accident. being |
B 4 I would dismiss both appeals with costs. During
E Appeals allowed. on by i
Commi;
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OTTAWA SEPARATE SCHOOL TRUSTEES v. QUEBEC BANK AND
ATTORNEY-GENERAL OF ONTARIO.

Judicial Committee of the Privy Council, Viscount Haldane, Lords Buckmaster
and Dunedin, and Duff, J. October 23, 1919,

ConsTITvTIONAL LAaw (§ II A—154)—SeparaTE ScHOOLS ACT—APPOINT-
MENT OF CoMMISSION—EXPENDITURES —~AUTHORIZATION OF SAME
BY STATUTE—ULTRA VIRES,
The Ontario Statute, 7 Geo. V. (1917), ch. 60, authorizing and approving
of certain expenditures made by a commission appointed to administer
wate Schools in Ottawa is not wltra vires. The expenditures so
are binding on the Board of Trustees of these schools

Arrear from the Supreme Court of Cntario (Appellate
Division) 45 D.L.R. 218. Affirmed.
The judgment of the Poard was delivered by

Lorp Dunepix:—The present case is what it is to be hoped

is the last chapter of the history of the unfortunate disagreement
between the Board of the Roman Catholie Schools and the Edu-
cational Authority of the City of Ottawa. This matter has
already been before this Board in the two cases of Ottawa Separate
School Trustees v. Mackell, 32 D.L.R. 1, [1917] A.C. 62, and
Ottawa Separate School Trustees v. City of Ottawa, 32 D.L.R. 10,
[1917] A.C. 76. 1t is unnecessary to state on this occasion the
system under which the Catholic schools are maintained, as that
is set out at length in those judgments. It is sufficient to say
that it was decided in the former case that a regulation of the
Education Authority preseribing the use of English in the schools
was not ullra vires as infringing the provision of sub-sec. 1 of
sec. 93 of the B.N.A. Act; while in the latter it was held that
an Act of the Legislature of Ontario appointing a Commission
to take over the schools and supersede the Board was ultra vires
as infringing the said provision.

The Commission was in occupation of the schools theretofore
managed by the appellants from July 26, 1915, till November
following, when, upon the above second-mentioned judgment
being pronounced, they gave up possession to the appellants.
During the régime of the Commission the schools were carried
on by them. In order to meet the expenses of the schools the
Commission, besides levying a half-year’s rate, took a sum of
$97,000 odd standing at the credit of the appellants on an account
in their name with the Quebec Bank. They also incurred a lia-
bility of $71,000 odd to the Bank of Ottawa.

1450 p.L.R.
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These actions were raised by the appellants against the Quebe to assur
Bank, the Bank of Ottawa and certain individual members of the ‘ "‘e,;"“"
Commission.  There was elaimed against the Quebee Bank the | o

lative A

said sum of $97,000 odd, against the Bank of Ottawa a sum of L]
£37,000 odd which had been trausferred to it out of the 897,000 's incurred
and kept as a sinking fund to meet certain debentures issued by > ;::x;;
the Board, and against the Commissioners the sum of $81,000 said sch

odd, being the produce of the half-year’s rate above referred to. 2.1

These actions were consolidated. Pending these actions the :::idt:';
2 g ; e : d o
Legislature of Ontario passed the statute of 7 Geo, V., 1917, ch.  © entitled

60, which is as follows:— g, 3.1

Whereas pursuant to an Aet respecting the Board of Trustees of the k. thereon
Roman Catholic Separate Schools of the City of Ottawa passed in the fifth ; is & debt
year of the reign of His Majesty, King George V., ch. 45, the Minister of the sam¢

Education with the approval of the Lieutenant-Governor in Council on . 4.1
July 20, 1915, appointed a Commission consisting of Denis Murphy, now may be |
decensed, Thomas 1'Arcy MeGee and Arthur Charbonneau herein referred and ther
to as “the Commissioners” to conduct and manage the Roman Catholic His Maj
Separate Schools of the City of Ottawa, which said Act has heen declared to for that
be ultra vires, and whereas the Board of Trustees of the said Separate Schools 5.1
prior to the appointment of the said Commission, had neglected and failed to may hen
open, keep open, maintain and conduet the said schools according to law and in respec
to provide qualified teachers therefor, had threatened at various times to close aforesnid
the said schools and had neglected and refused to discharge and perform the g 6 1
duties imposed upon it by law to the loss and damage of the supporters of | in the 8
the said schools and to the serious prejudice of the children entitled to attend '“".“ the
the same; and whereas by reason of the neglect and default of the Board us be indem
aforesnid it was necessary to provide special means for the education of the '"f'“"“‘d
children entitled to attend the said schools until the Board should be willing said pay
to perform its lawful duties in respeet to said schools, and the Commissioners o‘f ““)'f"i
were appointed for that purpose; and whereas the Commissioners entered into Commiss
possession of the school premises and property on July 26, 1915, and thereafter
maintained and conducted the said schools continuously until the said Act
was declared to be ultra vires, during the whole of which time the said Bouard
was unwilling to conduct the said schools according to law; and whereas the £ The
Commissioners in carrying on said schools and meeting obligations of the Bosrd of the H
disbursed £68,873.43 which at the date of their appointment stood to the ;“""“{" 1
eredit of the Board in the Quebee Bank at Ottawa, the further sum of $81- n “"f"h’
156.04 received out of Court pursuant to an Order of the Appellate Division » l‘!‘““'-”
of the Supreme Court of Ontario, dated April 3, 1916, and the further sum of declined 1
71,944.08 received from other sources, all of which sums of money were tofore, e
by law applicable to the maintenance and conduct of the said schools; and bank wit|
the C issioners in the maintenance, conduct and management of the suid "!“‘" “}“_‘
schools, also incurred a liability to the Bank of Ottawa for $71,891.16 and ("""."“F“
interest thereon which still remains unpaid; and whereas the Board has com- and it is
menced actions against the Quebee Bank, the Bank of Ottawa and the Con- "'"'f“"’er
missioners to recover the moneys so dishursed as aforesaid and has refused of Educa

seal of the

Copy
Governot
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to assume the said liability to the Bank of Ottawa and it is desirable to declare
the rights of the parties;

Therefore His Majesty, by and with the advice and consent of the Legis-
lative Assembly of the Province of Ontario, enacts as follows:—

1. It is declared that the Commissioners disbursed the monies and
ineurred the liability herein recited for payments and expenditures which
were necessary to maintain and earry on the said schools and which should
have been made by the Board in the proper conduct and management of the
said schools but for its wrongful neglect and default aforesaid.

2. It is further declared that the said payments and expenditures shall
be deemed for all purposes to have been made by the Commissioners for
and on behalf and at the request of the Board and that the Commissioners are
entitled to indemnity from the Board in respect thereof.

3. It is further declared that the said liability of 871,801.16 and interest
thereon to the Bank of Ottawa, subject to the rights of third parties, if any
is & debt of the Board to the said bank and that the bank is entitled to set off
the same against any other monies of the Board in its hands,

4. In default of payment of the said liability by the Board the same
may be paid to the bank out of the Consolidated Revenue Fund of the Provinee
and thereafter the said sum with proper interest thereon shall be a debt to
His Majesty and may be recovered from the Board in any action brought
for that purpose.

5. This Aet may be pleaded as a defence to any action now pending or that
may hereafter be brought by the Board against any person or Corporation
in respect of any of the monies received and disbursed by the Commission as
aforesaid,

6. The Order in Council made on August 26, 1915, which is set out
in the Schedule herewith, is confirmed and declared to be and to have been
from the said date, legal, valid and binding, and the Commissioners shall
be indemnified by the Province from and against all liability for indebtedness
incurred by them or damages recovered against them by reason of any of
said payments and expenditures by them as aforesaid or in consequence
of anything done or suffered by them or any of them while acting as such
Commissioners,

SCHEDULE.

Copy of an Order-in-Council approved by His Honour, the Lieutenant-
Governor, August 26, 1915,

The Committee of Council have had under consideration the report
of the Honourable G. H. Ferguson, Acting Minister of Education, dated
August 19, 1915, wherein he states that in view of the pending litigation
in which the Roman Catholie Separate School Board for the City of Ottawa
is plaintiff and the Quebee Bank a party defendant, the Quebee Bank has
declined to pay to the Ottawa Separate School Commission the monies here-
tofore, now or hereafter standing to the eredit of the said Board in the said
bank without a bond of indemnity from the Provinee in that behalf, and
that there is urgent need of the monies in question for the purpose of the
Commission and of the separate schools under their control and management,
and it is advisable to comply with the request of the bank. The Minister,
therefore, recommends that he be authorised and empowered as Acting Minister
of Education on behalf of the Province to execute and deliver with the
seal of the Department of Education to the Quebec Bank a bond indemnifying
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and saving harmless the bank from all loss, costs or damage the bank may at
any time suffer or sustain on account of or by reason of the payment or transfe
at any time and from time to time by the said bank to the Ottawa Separate
School Commission of any monies heretofore, now or hereafter standing t
the credit of the Roman Catholic Separate School Board for the City of
Ottawa in the books of the said bank or that otherwise but for the appoint-
ment of the said Commission would be the property of or payable to the sail
Board, or of any loans, advances, overdrafts or credits at any time or from
time to time that may be made or given by the bank {o the Commission, or
of anything otherwise lawfully relating to the premises, the bond to be in
such penal sum and in such form and to contain such provisions as may be
satisfactory to the said bank and to the counsel for the Department of
Education.

The Committee concur in the recommendation of the Minister and advis:
that the same be acted on.

Certified, J. LonspaLe Capreor, Clerk, Executive Council.

The Att’v-Gen’l for Ontario was allowed to intervene as u
defendant. The consolidated cases were tried by Clute, J., who
pronounced judgment in favour of the appellants, but under
deduction so far as the Commissioners were concerned of whatever
sums they could shew they had properly expended on the conduct
of the schools while under their charge. The Appellate Court of
Ontario unanimously overruled this judgment and dismissed the
actions. Appeal has now been taken to this Board. )

The claim against the Quebee Bank would be obviously good
at common law. The bank was the debtor of the appellants, and
it would be no defence to say that they had paid the money to a
Commission whose authority was based on an Act of the Pro-
vincial Legislature which had been declared to be ultra vires. The
real defence to the action lies in the later statute quoted above.
It is equally clear that this statute by its terms provides a con-
plete defence. The only real question is therefore whether that
statute also is ullra vires. It can only so be held if it contravenes
the exception to sub-sec. 1 of sec. 93 of the B.N.A. Act, or, in
other words, if it prejudicially affects a right or privilege of the
appellants. For indubitably in other respects it is a measure
dealing with civil rights and as such within the domain of the
Provincial Legislature.

It was frankly admitted by the counsel for the appellants that
the money spent and the liability incurred was spent and incurred
in the carrying on of the schools in a proper manner; that is to
say, was not in any way expended on purposes other than the
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carrying on of the schools. The appellants cannot say that the
money, if they had had it, would not have been spent on the
same purposes; all that they can say is that they would have
had the control and spending of it. The right which has got to
be prejudicially affected is the right to maintain separate schools
under the Education Acts. Now it was pointed out by the Lord
Chancellor in deciding the Ottawa Corporation case that there
might be cases where a right might be affected without being
prejudicially affected. It will at once be apparent what a con-
trast there is between the legislation which was the subject of
that decision and that in the present case. There the right of
the appellants to conduct their schools was taken away for an
indefinite period. Their restoration did not depend on them-

selves, but could only be given them by others. They are now
restored—that legislation having been held to be ulira vires—but
their extrusion from management is a matter of past history which
no legislation ean obliterate. Nor does the present legislation seek
to do so. It is possible to criticise the words used, but the gist
of the statute is unmistakable. All it does is to declare that the
payments made while the schools were being carried on by others
than the appellants are good payments against the funds which
were only raised and only available for the conduct of the said
schools. 1f the contention of the appellants were given effect to

for they argued that the deduction allowed by Clute, J., was
unwarranted-—the result would be that the schools would have
been carried on by funds provided gratuitously by the banks or
by the individual Commissioners, the appellants would be in the
possession of funds which had been destined for the carrying on
of the schools in the past, and which as they could not now be so
applied, would form a gratuitous bonus in their hands. Their
Lordships therefore agree with the unanimous judgment of the
Supreme Court that the statute is not ultra vires and that the
actions fall to be dismissed. They fail to see that the right of
the appellants has been in any way prejudicially affected by the
statute. The only way in which they were prejudicially affected
was by the action of the former statute, which extruded them
from the management of the schools. Had they been left in
management they would necessarily have s];ent. this very money
for the same purposes. It cannot be said to create a prejudice
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to affirm that the money was rightly spent for the purposes for
which it was destined. The same ratio applies to a liability in-
curred by others for an equally proper purpose.

It may be as well to say a word as to the position of the £37,000
held by the Bank of Ottawa. On the appellants paying the deht
incurred to the Bank of Ottawa of £71,000 odd, the said sum of
$37,000 will, of course, he made available to the appellants for
the purpose for which it was set aside, viz., the provision of a
sinking fund for certain debentures.

Their Lordships will therefore humbly advise His Majesty to
dismiss the appeals.

The appellants will pay the respondents’ costs. The Att'yv-
Gen’l of Ontario will bear his own costs.

Appeal dismissed.

WINNIPEG ELECTRIC R. Co. v. CANADIAN NORTHERN R. Co.;
Re BARTLETT.

Supreme Court of Canada, Idington, Duff, Anglin, Brodeur and Mignault, JJ
November 10, 1919,

CARriers (§ II G—96)—STREET CAR APPROACHING RAILWAY CROSSING
NEGLIGENCE OF MOTORMAN IN CROSSING TRACK—COLLISION WiITH
WORK TRAIN—INJURY TO PASSENGER FALLING OFF CAR—DAMAGES

An clectric railway company which by the inexcusable negligenc
and breach of rules of one of its motormen, places the passengers of «
car in a position of great peril from imminent danger of collision with o
railway work train, is liable in damages for the death of one of the pus-
sengers who becoming terrified jumps or falls off the car and is killw‘ by
the train.

The railroad company whose employees could have prevented the
accident by prompt action, are equally liable and cannot plead as an
excuse from such liability, the fact that, but for the negligence of the
Electric Railway Company. the accident would not have taken place.

[Bartlett v. Wu'nni;n'q Electric R. Co. (1918), 43 D.L.R. 326, reversed
in part.]

ArreaL from a decision of the Court of Appeal for Manitoa,
(1918), 43 D.L.R. 326, 20 Man. L.R. 91, affirming the judgment
at the trial against the Winnipeg Electric Co. and in favour of the
C.N.R. Co. Reversed.

0. H. Clarke, K.C., for the respondent.

IpiNaron, J. (dissenting) :—This is a remarkable appeal. The
appellant, the Winnipeg Electric R. Co., and the respondent, the
Canadian Northern R. Co., which I shall for brevity’s sake here-
inafter designate respectively the “Flectric Railway”” and “>team
Railway,” were sued for damages arising from the death of the wife
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of the respondent administrator, alleged herein to have been
caused by the negligence of both or one of the said railway com-

panies at a point where their respective tracks cross each other

in Winnipeg.

The declarations of the plaintifi therein alleged sufficient to
constitute grounds of action which might render both or only one
of said companies liable.

And the defendants each by its pleading not only denied the
allegations made in the declaration as against itself, but also
alleged contributory negligence on the part of the deceased.

The plaintiff, in reply, denied each of these allegations of con-
tributory negligence and joined issue.

The defendants each agreed with plaintifi before the trial that
he was entitled to a verdiet for $6,000 and $300 costs and reduced
this to writing. The respective counsel for plaintifi and defend-
ants at the opening of the trial announced the fact of settlement
and the disposition of the case made thereby, and that there was
nothing to be tried except this subsidiary question of whether or
not either defendant was solely to blame or they were hoth liable.

No amendment of pleadings was made and nothing definitely
settled in that regard.

Inasmuch as each of the companies in’its pleading had care-
fully abstained from alleging anything against the other, how can
we hold this an appealable case?

If the case had proceeded in the usual way of the plaintiff
proving, or attempting to prove, his case, then there might have
arisen incidentally thereto ample grounds for adducing evidence,
which would have disposed of such an incidental issue, but how
there can be said to have been a trial of that sort of case made,
I am unable to see.

To make matters worse, the settlement agreement, which one
of counsel said would be filed, is neither printed in the case
presented to us, nor to be found in the record.

The novelty and difficulty of such a situation seems to have
occurred to the trial Judge and respective counsel for each of the
companies.

The following seems to cover all that there is in the final result
of the discussion:—

S.C
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H4 CAN. Mr. Clarke: 1t would be better for us to have this understanding, that the wi
} 8.C. neither party be bound by the pleadings in this case, because practically a b
/ —— new issue has arisen now. His Lordship: I do not see why you should not leave theretc
4 Winnieec  the pleadings as they stand, subject to any d you may suggest 3 Oni
b EL“-'(‘:’:'C because I cannot try the case without any pleadings. Mr. Clarke: Then i eviden
o R. Co. we will go on, it being understood that neither party will hold the other
v. any 1
Canapiany down to the pleadings. Mr. Guy: I would very much prefer that the Can- pan)
k Norraerx adian Northern Railway Company put in their evidence first. When the d An
3 R.Co.;  question of the settlement was discussed, there was a question as to which of fact
y Re one would put in his evidence first. Mr. Clarke: I was not present then. ——
Bartierr. Mr. Guy: And the question was left open. His Lordship: Is it material? .
Idington, 3. You are both defendants. Mr. Guy: We were not in a position to have an seized
' " examination for discovery, and in order for me to y A, it may be y It ¢
for me to prove my case by calling employees of the C.N.R. Co., and I do not ) author
want to do that and be bound by their evidence. His Lordship: They arc A
in the same position. Mr. Guy: Yes, but I don't think their case is affected expect
in the same way as our case is. His Lordship: 1 think you had better proceed - An¢
with the evidence and do the best you can. It is a very unusual kind of a case, author
and we are dealing with it in an unusual manner. to ki
So far as I can find there was no amendment of any kind to ——
the record of pleadings. ! dom lé
The formal judgment gave the plaintifi a recovery of $6,300 ] e
against the Winnipeg Electric Co., and then dismissed the action ! 18
as against the C.N.R. Co., and awarded the latter as against the i guide 1
former its costs of this action. o8 e
I regret the actual situation 1 have thus outlined was not 34 than tl
presented to us or present to my mind, intent on hearing what puted
counsel had to say. would
1 am so much impressed with the nature of such a trial of an J—
issue not raised by the pleadings being one by a Court chosen by The
the parties as persona designata and hence non-appealable, that it vios
if 1 could come to the conclusion that both Courts below upon from g
what was tried have erred in mere concurrent finding of the facts, I h
i | 1 should have desired to hear argument on the question before so e
E determining. : if T ap)
B I have considered all that was argued as to the facts and dilfeest
Bl relevant law. Nol
'y I am, after reading not only all that we are referred to, hut conld o
¢ also much more of the evidence, unable to see wherein the Courts e
"’ ‘ below can properly and judicially be now held to have erred. every ¢
| As quite natural in such an extraordinary and shocking exhil;i- by the
B tion of foolhardy conduct on the part of the man in charge of celerity
B L the car that ventured to cross under the circumstances presented, to oonv

L
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the witnesses were liable from mere excitement, and haste due

thereto, to give inaccurate and unreliable estimates of distances.
One can pick out, if he discards all else, quite enough in the

evidence to constitute grounds for holding the steam railway com-

pany not only liable, but also solely liable.

Any such conclusion would seem to disregard the impressions
of fact which a great many people, no doubt better placed than
we are to appreciate the local situation and hence be probably
seized of the right view of the facts, would receive.

It appears on the case before us that several duly constituted
authorities had acted in a way quite contrary to what one would
expect if the steam railway company was alone to blame.

And then we have in accord with the action of these other
authorities a view taken by the trial Judge of the facts presented
to him at the trial for which there is ample ground and that
maintained by a Court of Appeal consisting of three Judges, all
from local knowledge of the situation having an advantage over
us, unanimously concurring in the finding.

I cannot, without anything conclusive and uncontradicted to
guide me, save in one particular, which I am about to refer to,
reverse such a finding, which ought not to be controlled any more
than the verdict of a jury, by us here unless we can find undis-
puted facts and circumstances which beyond reasonable doubt
would demonstrate error on the part of those making such con-
current findings.

The fact that appellant’s argument is made only to turn upon
its view of a very narrow margin of time and space, ascertained
from guesses of fact, makes one pause.

I have been unable to find from which side of the electric
car the deceased jumped or was thrown, and yet that fact alone,
if I apply experience and common sense, would make a possible
difference in what we are asked to deal with of 10 or 12 feet.

Nobody at the trial, I venture to think, deemed that the issue
could reasonably be decided upon a caleulation or finding of such
4 narrow nature as it is to be herein unless upon our holding that
every car in the steam railway train must, by law, be linked up
by the air brakes and the use thereof applied with the utmost
celerity on pain of those applying them being possibly held liable
to conviction of a charge of manslaughter in such events as pre-
sented herein.
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As to the engineer acting upon the signal given him by his
brakeman, I accept his story and as between two statements
prefer his to that of the brakeman who was placed in a distressing
situation, which probably accounts for the evident doubts, in-
accuracies and inconsistencies that exist in his evidence.

The only conflict pressed herein was whether or not the engi-
neer acted on the first emergency signal given, or the second a
few seconds later. The engineer swears he was looking and acted
promptly. He knows probably better than a brakeman what
time is necessarily lost in the operation.

The sec. 264, sub-sec. 3, of the Railway Act, R.8.C. 1906, ¢h
37, then in foree, reads as follows:—

3. There shall also be such a number of cars in every train equipped with
power or train brakes that the engineer on the locomotive drawing such
train can control its speed, or bring the train to a stop in the quickest and
best manner possible, without requiring brakemen to use the common hand
brake for that purpose.

Then follows sub-sec. 4, which renders it imperative to have,
in the case of passenger trains, a continuous system of brakes
applied to the whole train capable of being applied by engineer
or brakeman instantly.

It seems the connection in the case in question was only between
the engine and tender which those in charge had deemed sufficient
for the service which was to be performed.

The witnesses explain why, in the shunting operations, on which
they had been engaged, it was deemed impracticable to have
brakes on each car to be shunted connected with the tender.

There is a discretion evidently permissible under the Act in
that regard. And the weight of the evidence clearly is that =o
far as concerned the train in question running at the slow rate
it was, the said method adopted herein of bringing into effect
the air brake was usually sufficient.

The test of highest possible efficiency and results known 1o
be got therefrom, as testified to by an expert, does not seem to e
a fair one or such as the statute imperatively requires in such
circumstances as in question.

Each case must be determined upon the circumstances in ques-
tion as to how far beyond the connection of the air brake with
the tender its connection is to be extended and to be made with
the other cars, and may be reasonably necessary.
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The Courts below have held that the connection adopted was
in this case sufficient for the required efficient service being per-
formed with such a train. 1 am unable to say they erred.

It is to be observed that, though citing the decision in the
case of Muma v. Canadian Pacific . C'o. (1907), 14 O.L.R. 147,
the Court of Appeal does not rest upon that, but upon the result
of applying the facts in question herein

I may point out that the decision in the Mwma case, supra,
proceeded upon: the Railway Act when in this regard different
from that now in question. The Aet has been so amended as to
make the law in question much clearer.

The rigid enforcement of the statute, or any other statute
designed to protect life and property, 1 hold to be imperative.
But reason must be applied and when it comes to a minute cal-
culation of how many, or few, feet or seconds are involved in the
application of the law we must decide reasonably.

Fifteen seconds was the guess of one man as to the time in-
volved and so many as 15 feet in falling short of safety in per-
formance is the guess of appellant’s argument, and all dependent
on the guesses of naturally excited people, unless as to one man
who claims he was so cool and collected that he sat still and could
by the eve measure, when looking from a moving car crossing
at right angles the path of the moving train, its exact distance
from his car.

The primary gross negligence of the appellant as the causa
causans of that which is complained of, and in the ecircum-
stances was the natural consequence, is unrelieved by the inter-
position of independent responsible human action, and is all too
obvious to be swept aside by any such guesses if the appellant
is not to be allowed to escape having justice meted out to it.

The same proof of reasoning would lead to absolving both
companies on the ground they each set up of contributory negli-
gence, for, as I may repeat, why could not the unfortunate ladies

have picked themselves up in 4 or 5 of these 15 seconds of time
which they had?

For aught we know their necks were broken and they dead
already as the result of appellant’s car jerking them off.
And if we had to decide this case as against the steam railway
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we would have to ascertain exactly the measure of damages each
company was responsible for.

There is no room for joint liability.

Their acts were distinctly separate and each responsible for
the consequences of its own conduct and dependent in part upon
the application of distinctly different principles.

I need not elaborate this and illustrate how the law has stood
at least ever since the case of Davies v. Mann (1842), 10 M. & W
546, was =o long ago decided.

The Court below does not go further than to find upon the
peculiar circumstances in this case that there was no negligence
of respondent which led to the accident.

On that view of facts I am not able to reverse.

This case was one for the application of sound sense and not
fine spun theories of what might have been, and I am sure the
former was applied and guided the Courts below.

Hence 1 would dismiss the appeal with costs.

Dury, J.:—This litigation arises out of a most regrettable acci-
dent in which the deceased wife of the plaintiff, Andrew Jackson
Bartlett, was run over by a train of the respondent company and
killed. Mrs. Bartlett was a passenger on a car of the Winnipeg
Electric Co. on Portage Avenue, which crosses the C.N.R. track
She and two other passengers were thrown from the car on to
the railway track in front of a freight train, the front truck of
which passed over Mrs. Bartlett’s body. The surviving husband
sued both companies, charging both with negligence. The clain
was settled, but the litigation proceeded for the purpose of deter-
mining whether both or only one, and, if so which, of the com-
panies was properly chargeable with the negligence that was the
real cause of the accident. On the facts the negligence of the
electric railway company was not seriously open to dispute. Galt,
J., who tried the action, and the Court of Appeal from Manitoha
unanimously acquitted the railway company of negligence.

Negligence or no negligence is, of course, a question of fact
and the two Courts have pronounced in favour of the railwa)
company upon that issue. The judgment is therefore one which
ought not to be disturbed unless the appellant has clearly estal-
lished error in some specific matter and error of such importance
as to vitiate the conclusion of the C'ourts below. Careful judg-
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ments were delivered by Galt, J., and by the Chief Justice of
Manitoba in the Court of Appeal. 1 have examined these judg-
ments closely, and, with very great respect, I am unable to escape
the conclusion that they eannot be sustained.

Portage Avenue is a much used thoroughfare, traversed as
already mentioned by an electric car line. As the C.N.R. train
which was made up of a number of cars preceding and a number
of cars following a locomotive approached this street, it was the
duty of those in charge of the train to exercise great caution
and particularly to be on the alert for the perception of any
dangerous situation which might arise as the train reached the
street car track. There is a rule of the railway company governing
this crossing requiring trains to stop at least 100 feet before reach-
ing the Winnipeg Electric Co.'s tracks and requiring them not
to proceed until a proper signal is received from the signalman
or from one of the train crew ‘“located in a proper position” on
the crossing.

It is not very material for the purposes of this appeal whether
this instruction does or does not strictly apply to a train of this
character—which, it is alleged, was engaged in a shunting opera-
tion. The instruction is valuable evidence of the view taken by
competent persons responsible for the working of trains approach-
ing this crossing as to the kind of precaution necessary to obviate
the risks incidental to the running of a train over it.

The grounds of Galt, J.’s judgment are indicated in the
following passages quoted textually from his reasons:—

When it was about 75 or 100 ft. from the crossing, the motorman of the
electric car, without having received any signal from the conductor, started
his car to get across before the train arrived. As I have said, the situation
was perfectly apparent, and some of the people in the car, seeing the freight
car coming towards them, got alarmed and moved towards the door at the
rear end of the car. Amongst these people were two ladies; one of them was
Grace Jane Bartlett, wife of the plaintiff.

By the time the electric car reached the diamond crossing the freight
train was perhaps within 30 or 40 ft. of the car. The evidence (to which I
will allude more particularly hereafter) shewed that at this juncture the
brakeman, who was stationed on the front freight car, shouted the motorman
to get across. Whether the motorman heard him or not does not appear,
but there is evidence that the car, which was already in motion, started forward
with a jerk and the two ladies either stepped off hurriedly, or were thrown
off the rear steps of the car and fell on the diamond crossing. The brakeman
on the freight train bad already given a violent signal to the engine-driver
to stop, but the freight train was not completely stopped before the front
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truck of the freight car had run over the two ladies and inflicted such injuries
upon them that they both died.

Then again it was argued that the steam railway was negligent, that the
engineer did not apply his emergency brake to the engine soon enough. It
is quite possible, and the evidence seems to indicate that the engineer missed
the first violent signal given by the brakeman, but the engineer had no reason
to expect such a signal and had every reason to suppose that the way was
clear.

As I read the Railway Act and the rules and regulations applicable
to these defendant companies, I should certainly say that at the time in
question the steam railway had the right-of-way across Portage Avenue.
Even if it had been otherwise, the action of the motorman of the electric
car in approaching the ing and then stopping op d as an invitation
to the engineer of the freight train to continue on his course. The whole
trouble was caused by the frantic haste of the motorman to get across the
diamond before the freight train.

The opinion of the Judge that the train was about 75 or 100 ft.
from the crossing is affirmed by the Court of Appeal and is fully
supported by the evidence. It does not appear to be necessary
for the purpose of deciding the appeal to discuss or to consider
any of the earlier incidents. When the motorman was seen by
the brakeman to be starting his car across the track, a situation
full of grave risk arose if the train were not stopped. The brake-
man must have realised this if his story is to be accepted, because
he had already given a signal to stop the train, and he says that
in doing so—although he had the rule in mind—he was also in-
fluenced by the fact that he had noticed a car approaching the
crossing. Upon seeing the motorman start his car he imme-
diately gave the more vigorous signal used to indicate to the
locomotive engineer that an emergency had arisen requiring the
instant stopping of the train. It matters little whether one accept
the evidence of the brakeman or not, for if he acted as he says
he did, he appears to have done his duty; if he did not, he was
incurring a grave and quite unnecessary risk in not taking instant
steps to stop the train upon perceiving that the motorman was
about to cross the track. So also as regards the locomotive engi-
neer (if the signal was given) it is of no consequence whether he
observed the signal or did not observe it, it was his duty to be
on the alert for signals and instantly to obey a signal to stop.

With great respect, I think these considerations are not met
by the reasoning of the trial Judge or by that of the Court of
Appeal.
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The Judges of the Court of Appeal appear to have considered
that a dangerous situation requiring special precautions arose for
the first time when, in consequence of the violent jerk forward
of the electric company’s car, Mrs. Bartlett was thrown to the
ground. That, with respect, appears to be a misconception of
the position. The approach by a train of this character towards a
much used street having on it a street car line in operation, was
in itself a situation involving risk, and this, as I have already
said, is recognized in the instruction mentioned above. It was
a situation requiring in itself exceptional precautions, as the in-
struction shews. Add to that the fact that a street car was on
the line approaching the point of intersection and you have a not
inconsiderable increase of risk; a situation imperatively demand-
ing that the precaution prescribed by the instruction, namely, of
coming to a stop, should not be omitted; and, as I have already
said, a situation full of grave possibilities arose and became
apparent when the street car was seen to move forward across
the track.

Mr. Clarke, in his concise and able factum, faces the difficulty
thus:—

The appellant’s contention amounts to this, that when Cammell saw

the street car start to move it should have occurred to him that some of the
passengers might fall on the track in front of the train, and his duty to avoid
the quences of the appellant’s neglect began then and not when the
last dangerous situation actually arose. Admitting that it was the natural
thing for passengers in such a critical situation to rush to the front or rear of
the car, no one would presume that when jumping they would select the
diamond—the only dangerous spot there was upon which to alight. But
even assuming that the brakeman should have foreseen what actually took
place, the appellants are not entitled to complain if Cammell, who was thrown
into a state of excitement by their negligence, did not act in the most reason-
able manner.

This extract from the respondent’s factum puts very forcibly
the point upon which the respondent company must rely in view
of the findings of fact already referred to. These contentions
are first open to the observation—although in the present state
of the litigation the controversy has become one between the
appellant company and the respondent company—that the deci-
sion of that controversy must be dictated by the answer given
to the question whether the plaintiff had or had not a cause of

action against the respondent company. And it is perhaps need-
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less to say that in passing upon that issue the conduct of the
electric company's servants is not to be imputed to Mrs. Bartlett
as her conduct; and, further, the situation, if it was eritical and
embarrassing, was brought about, at least in part, by the failure
to bring the train to a stop conformably to the practice.

The substance of the contention is that the persons responsible
for the train might reasonably, in the exercise of their judgment
assume, and act upon the assumption, that the car would clear
the railway track before the train reached the point of inter-
section; and that in the circumstances there was no ground for
apprehending that the passengers would leave or be thrown from
the car and remain helpless on the track as the train approached
them. The first observation to suggest itself is an important one
The onward motion of the train was not the result of the judg
ment of the brakeman that it was safe to proceed; on the con-
trary, he, as we have seen, took the opposite view. The second
is virtually a repetition of what already has been said, namely,
that once the electric car started forward the risk of the situation
imperatively demanded that the train should be stopped. The
fact that in the event the car did clear the track without injury
is little to the purpose; failure of the mechanism might have
brought it to a standstill before the track was passed. The duty
of the respondent company was to take suitable measures to
obviate the danger incurred by the passengers of the car of injury
from the respondent company’s train arising out of the situation,
and the fact that the particular manner in which the injury did
occur was one not naturally to be anticipated is really of no im-
portance. See Hill v. New River Co. (1868), 9 B. & 8. 303; Clark
v. Chambers (1878), 3 Q.B.D. 327.

The obligation to take care, default in respect of which con-
stituted the negligence charged, was an obligation due to the
passengers in the car, and that being so, the respondent com-
pany is responsible for harm suffered by them in consequence of
its default to the extent to which the damages are not, in the
language of the law, too remote.

Are the damages too remote? Was the running down of Mrs
Bartlett, in the circumstances, a consequence for which in law
the respondent company was responsible? The rule as regards
remoteness of damage was recently discussed by the President
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of the Probate and Divorce Division in /. M.S. London, [1914]
P. 72, and, with respect, I concur in the view there expressed
that, where the harm in question is the direct and immediate
consequence of the negligent act, then it is within the ambit of
liability. Here the injury complained of was the direct and imme-
diate consequence of the failure to stop the train.

Moreover, it is sufficient in this case to say that the railway
company being under an obligation to take precautions to obviate
the risk of harming the passengers in the electric car through the
instrumentality of its train moving across the car track and
the wrongful neglect of this duty having resulted directly in the
very harm it was the duty of the company to avoid, remoteness
of damage is out of the question. Clark v. Chambers, supra.

Where there is a duty to take precautions to obviate a given

risk, the wrongdoer who fails in this duty cannot avoid responsi-

bility for the very consequences it was his duty to provide against
by suggesting that the damages are too remote, because the par-
ticular manner in which those consequences came to pass was
unusual and not reasonably foreseeable.

One aspect of the case was the subject of a good deal of dis-
cussion, and I refer to it only to make it quite clear that 1 neither
dissent from nor concur in the views expressed by the Courts below
with regard to it. The point to which I refer is that which arises
upon the contention of the electric company’s counsel that sec.
264 of the Railway Act is applicable and that the railway com-
pany should be held responsible for failure to observe the require-
ments of those sections with reference to braking appliances. 1
express no opinion upon the question whether this section applies
to a train such as this.

AnGLiN, J.:—The liability of one or other or both the defend-
ants to the plaintiff being admitted, the purpose of continuing
this litigation is to determine where the responsibility rests, the
defendants having agreed amongst themselves for contribution (on
some basis with which we are not concerned) should both be held
liable. The trial Judge’s view was that the appellant is solely
answerable, and his judgment was unanimously affirmed on appeal.
The evidence so conclusively establishes that its negligence was
a cause of the death of the plaintifi’s wife that so far as it seeks
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to be wholly discharged its appeal is quite hopeless. Assuming
that due care by its co-defendant would have enabled it to avoid
running down the plaintifi’s unfortunate wife, notwithstanding
the peril in which she had been placed by the appellant’s negli-
gence, that fact could afford the latter no answer to the plaintifi's
claim. City of Toronto v. Lambert (1916), 33 D.L.R. 476, 54 Can.
8.C.R.200; Algoma Steel Co.v. Dubé (1916),31 D.L.R. 178,53 Can
S.C.R. 481.

Upon the other question—that of the joint liability of the
respondent—there is much more to be said.

The trial Judge could “find no particular in respect of which
the steam railway company were guilty of any negligence con-
ducing to the accident,” and the Court of Appeal took the san
view. I gather from his judgment that the trial Judge was of
the opinion that there was no evidence on which a jury could have
found actionable negligence on the part of the employees of the
steam railway company and in effect so directed himself; and
from the reasons for judgment of the Court of Appeal, delivercd
by the Chief Justice of Manitoba, I infer that in his opinion
because, the electric tramear having crossed in safety, the imn ¢-
diate peril to the deceased caused by her jumping or being thrown
from that tramecar and falling on the diamond crossing in front
of the approaching train was a situation which the steam railw 1y
employees could not reasonably have been expected to anticipate
and because when it actually arose it was possibly too late to
stop the train and prevent the accident, or, at all events, the
train crew had little, if any, opportunity to think and act, lin-
bility on the part of the steam railway company could not be
found. With profound respect, although the idea is not very
clearly expressed, these views would seem to imply that the lia-
bility of the doer of a negligent act is restricted to consequences
which he should have anticipated would flow from it as natural
results. Smith v. London and South Western R. Co. (1870), L.R.
6 C.P. 14, at 21, per Channell, B:—

Where there is no direct evid of negli the question what &
reasonable man might forsee is of importance in considering the question
whether there is evidence for the jury of negligence ornot . . . ;but

when it has once been determined that there is evidence of negligence, the
person guilty of it is equally liable for its consequences, whether he could
have foreseen them or not.
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Per Blackburn, J. at p. 21:—

What the defendants might reasonably anticipate is, as my brother
Channell has said, only material with reference to the question whether the
defendants were negligent or not, and cannot alter their liability if they were
guilty of negligence.

Beven, in his work on Negligence (Can. ed., ch. 3, page 85),
introduces a discussion of this and other cases hearing on this

aspect of the law of negligence by stating:—

a distinction all-important for understanding this branch of the
law; between acts from which injurious consequences in the result flow to
others, but which are not negligent in law, because these consequences would
not antecedently have been anticipated to flow as natural results; the acts
which earry liability because their probable outcome is injurious acts, though,
in fact, the consequences which flow are not those anticipated.

Further, the doer of a negligent act is resp ible for the ¢ quences flowing
from it in fact, even though antecedently, to a reasonable man, the conse-
quences that do flow seemed neither natural nor probable.

See, too, Shearman and Redfield on Negligence (6th ed.), secs.
26a, 29a, and 30.

The C.N.R. train was moving very slowly—-between one and

two miles an hour. The evidence establishes that, equipped as
it was, it could easily have been stopped in 40 ft. The engineer
deposed that he believed he had in fact stopped it within 15 ft.
on receiving the first signal to do so. The evidence also establishes
that when the electric tramcar started to move towards the
crossing, thus creating a situation of danger, which, in my opinion,
made it the duty of those in charge of the advancing steam rail-
way train to stop it, or at least to get it under such control that
it could be instantly stopped if the reckless conduct of the motor-
man in driving the electric tramecar on to the diamond crossing
should give rise to a situation making that necessary—a duty
which they owed to all the people on the tramear—the trair was
at least 75 ft. from the diamond crossing. The brakeman on the
front car so tells us. He saw the tramcar start. Had he at once
signalled the engineer to stop or even to prepare to stop hefore
reaching the crossing and had the latter promptly obeyed the
signal, no harm would have ensued. Still later, when the electrie
tramcar was approximately two-thirds across the diamond and
had almost stopped, as the brakeman informed us, the danger
being thus greatly increased and the duty to stop all the more
pressing, the train was still 50 ft. from the crossing, and prompt
action by the brakeman and engineer would have brought it to
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a stand at least 10 ft. before it reached the crossing. That the

appellant’s train may have had the right of way over the electric
tramear affords no excuse for not fulfilling this duty. It would
not justify the respondent running down the appellant’s car if it
could avoid doing so by reasonable care—still less in killing the
plaintifi’s wife. Whatever the brakeman may have done to signal
the engineer, the evidence indicates that no attempt to stop or
even lessen the speed of the train or to get it under better con-
trol was made by the engineer until it was almost upon the cross-
ing, since when it was actually stopped the foremost part of the
front car was in fact 16 ft. beyond the crossing. There was, in
my opinion, abundant evidence on which a jury might have found
negligence imputable to the steam railway company either on
the part of the brakeman or on that of the engineer.

Had the electric tramcar been run into on the crossing, as
would have happened if the motorman had failed for any reason
to get it clear, the liability of the steam railway company for
damages sustained in the collision at all events by passengers on
the tramear would seem to me to be incontrovertible. It was
only by suddenly “‘speeding up” in response to the shouted
warning of the brakeman, given when his train was only 30 ft
from the crossing, that the motorman succeeded in taking his
car out of danger, possibly as a result precipitating the plaintifi’s
wife and two other persons on the crossing in front of the still
advancing train, then only 15 ft. away. The actual danger which
the brakeman should have anticipated, and apparently did, in
fact, anticipate, viz., collision with the tramcar, was thus obviated.
But the negligence of the C.N.R. employees, which was a cause
of that peril having continued until the car escaped from the
danger zone, did not thereupon cease to operate. It had a further
and, under the circumstances, a natural consequence, in the
sense explained in Shearman & Redfield’s work (secs. 29a and 30),
in the running over of the plaintifi's wife, and the steam railway
company, in my opinion, cannot escape liability merely because
that particular consequence or the immediate situation in which
it occurred cannot be said to have been something which was
or should have been within the contemplation of the train crew

‘when they negligently failed, while the tramcar was in a position

of peril, either to stop their train or to have it under such con-
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trol that it could at any moment have been stopped before reach-
ing the crossing.

Considerations such as arise between a plaintifi and a de-
fendant in cases of contributory negligence are quite foreign to
the question now before us—that of the liability of a defendant
to a plaintifi against whom no contributory negligence is sug-
gested.

In my opinion not only was there evidence of negligence on
the part of the respondent—proper for submission to a jury
but on the uncontroverted facts a finding of such negligence should
be made.

The negligence of both defendants conduced to the death of
the plaintifi’s wife. Had that of either heen absent the lament-
able tragedy would not have occurred.

It is our duty to give the judgment which the Court appealed
from should have given. Exercising the power conferred on the
Court of Appeal by sec. 9 of RS.M. 1913, ch. 43, I would set
aside the judgment of the trial Judge and direct the entry of
judgment declaring both defendants liable to the plaintiff for
the sum agreed on as damages with costs. There should be no
costs as between the defendants of the proceedings in the Court
of King's Bench, but the appellant is entitled to be paid its costs
here and in the Court of Appeal by the respondent.

Bropeur, J. (dissenting) :—The question in this case is whether
the C.N.R. Co. has been at fault in the accident which caused
the death of Mrs. Bartlett. The evidence may lead to the con-
clusion that there was negligence on the part of the employees
of the railway company in not stopping the train after the engi-
neer in charge of the locomotive had received the proper signals.
But the evidence is not very positive and is in some respects con-
flicting. In view of the unanimous findings of the Courts below
in that respect I would not feel disposed to interfere.

The appeal should be dismissed with costs.

MieNavwr, J.:—The whole question here is not whether the
plaintiff, Bartlett, was entitled to recover damages for the death
of his wife, for both the appellant and the respondent admitted
that he was, but whether the plaintiff had a valid cause of action
against the respondent as well as against the appellant.

In other words, would the plaintiff on the evidence be en-
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trie car, as the rules required, stopped within a few feet of the
railway track, and the conductor got off and went ahead to see
if the track was clear, and it was the duty of the motorman to  wxnirrc
wait until the conductor gave the signal to go ahead, which signal }“l'-("“g":“'
he never gave. What happened then is best described in the v.
. CaNADIAN
language of the trial Judge: - pralseniesoh
When the freight train was within perhaps 75 ft. of the crossing the R. Co.;
motorman of the electric car suddenly decided to get across in front of the Re
freight train and started forwards. When the electric car was partly on the  Bapirerr,
diamond the brakeman on the freight car saw imminent danger of collision,
and as the car seemed to be stopping, shouted the motorman to “go ahead.”
The motorman thereupon apparently applied extra power, the car went ahead
with a jerk, and 3 passengers, including the deceased, were either thrown
eoff the rear platform of the car or else in desperation jumped from it and
dlighted on the dismond where the deceased was run over.

During all the time the brakeman had the electric car in full
view, and when it suddenly started to go ahead, the train should
have been stopped. The time card of the respondent required
the train to stop 100 ft. from the crossing, and Cammell says
that he gave at that distance the usual stop signal, but it was
not obeyed. He was, he adds, about 50 ft. from the diamond,
or crossing of the railway and electrie car tracks, when the motor-
man ran his car ahead so that it came right on the diamond,
where it seemed to stop and the brakeman gave several violent
stop signals, which the engine driver either did not see or failed
to obey, and the brakeman shouted to the car to go ahead, which
it did with a kind of jerk and cleared the diamond, but at its
sudden jerk forward, the plaintifi's wife, who with two other
passengers had run to the rear platform of the car, was either
thrown off or jumped off and fell on to the diamond, where she

Mignaalt, J.

Was run over.
There can be no doubt as to the gross negligence, not to use
a much stronger term, of the motorman when he started forward
with a moving train coming towards him so close to the crossing.
But this does not mean that the railway company was itself free
from negligence so that the plaintiff would not have a right of
action against it also. The trial Judge stated that he could find
no particular in respect to which the steam railway company was
guilty of any negligence conducive to the accident. With defer-
ence, I think it was negligence not to have stopped the train,
which could have been done, when the eleetric car first started
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forward in an attempt to clear the track. If the railway train
was then “within perhaps 75 ft.” of the crossing, as found b\
the trial Judge, or even about 50 ft. away, as testified by Cammell
the train, which he says was just crawling, could have been stopped
short of the crossing had the stop signals been obeyed.

In view of these circumstances I cannot think for an instant
that if the plaintiff had sued the respondent alone he would not
have been entitled to a verdict or judgment, and surely the re-
spondent could not have escaped liability by emphasising—as it
does here—the gross negligence of the Winnipeg Electric R. Co.
The Chief Justice of Manitoba made use of an argument which

at first impressed me when it was urged at the hearing by counsecl.

for the respondent. He said, 43 D.L.R. 326 at 329:—

The accident was a natural sequence of the negligent conduct of th
motorman: See Prescott v. Connell (1893), 22 Can. 8.C.R. 147. The brakeman
on the front of the train had urgently signalled the engine driver to stop and
had repeated his signals. There was not sufficient time to do anything further
after the deceased fell oo the track. The train was stopped as soon as possible
The trainmen were suddenly faced with a new situation of danger, which
gave them little, if any, time to think and act. Even if they could have

done anything more than was done to avoid the accident, the Court ought

not to require of them, in the new situation that was created, perfect neryv(
and presence of mind enabling them to do the best thing possible.

And it was urged that the respondent could not have fore-
seen that passengers in the electric car would jump out or I¢
thrown out of the car.

With great deference and upon full consideration, 1 am of the
opinion that this argument cannot prevail. Before ““a new situa-

tion of danger was created,” there was a situation of danger
created by the attempt of the electric car to cross before the train
reached the crossing, and, as the Chief Justice observed, the
brakeman had urgently signalled the engine driver to stop and
had repeated his signals.

There was then time for the train crew, and especially the

engine driver, if he was heeding the signals, to think and to act

Wooden, the engine driver, was examined before the Public Utili-
ties Commissioner, and stated that he could have stopped his
engine within 15 ft., and he did not contradict this statement
when he was cross-examined at the trial. And as to the argu-
ment that it could not have been foreseen that passengers would
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joint negligence of the two companies, the Chief Justice rightly
observes that the passengers did what might have been expected
in such a case and rushed to the door and tried to leave the car.

On the whole I am of the opinion, with deference, that the
judgment which absolved the respondent of any negligence con-
ducive to the accident cannot stand, and that it should be de-
clared that the plaintiff is entitled to recover against both de-
fendants as being jointly liable for the accident.

The appeal should therefore be allowed with costs here and
in the Court of Appeal and the two defendants condemned to
pay the plaintiffi the amount agreed upon. There should be no
costs of the trial as between the defendants.

Appeal allowed.

ROYAL BANK OF CANADA v. SKENE AND CHRISTIE.

Supreme Court of Canada, Davies, C.J., Idington, Duff, Anglin, Brodeur and
Mignault, JJ. October 20, 1919

JunGmeNnT (§ VII A—270)—PRrEVIOUS ACTION —REFERENCE-—~AGREEMENT
CoMMON ERROR—JUDGMENT SET ASIDE
A judgment must be set aside, where there has been a common error
in the expression of the intentions of the parties,
[Wilding v. Sanderson, [1897] 2 Ch. 534, followed.|

ArpEAL from the judgment of the Court of Appeal for British
Columbia, affirming the judgment of the trial Judge, Morrison, J.,
and maintaining the respondents’, plaintifis’, action. Affirmed.

Eug. Lafleur, K.C., and Sir Charles Tupper, K.C., for the
appellant.

Davies, C.J.:—I concur in the opinion of Duff, J.

IpiNGTON, J.:—The judgment in the original action by appel-
lant against respondents, on the main issue therein, clearly was
pronounced by the trial Judge against the will of the respondents.

And their avowed intention to appeal therefrom appears in
the answer by their solicitors, to the suggestion of appellant’s
solicitors, that they should mutually try to avoid the expense of a
reference to determine the amount of the allowances to be made
the respondents, within the terms of the opinion judgment given
by the trial Judge. That renders it difficult for me to understand
how appellant could in good faith take the objection made to the
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hearing an appeal from the formal judgment issued as the result
of the adjustments reached to avert a reference.

The appellant’s solicitors expressly recognised in their repl
to said answer the right and intention to appeal.

The adjustment of the matters to be the subject of a reference
was all that either party contemplated giving assent to.

The initialling of the consents was evidently only intended to
shew an adjustment had been made of the said matters and need
for a reference.

As I read the memo thus initialled it was all done on the ““basis
of the judgment” pronounced by the trial Judge. And as I under-
stand the facts appellant’s counsel unfairly refused to let the Court
of Appeal get seized of these facts when the motion for appeal was
heard, and thus have the ambiguous document illuminated 1\
what the letters clearly shew the parties intended.

Hence there was a failure of that Court to recognise the right
of appeal and 1 imagine a failure of justice.

As the trial Judge herein well expressed his view of the situation
thus created :—

It would be a reproach upon our juridical system if it were impossible 10
put the parties to this action in a position whereby the judgment of tl

trial Judge could be worked out ultimately according to its true intent nud
meaning.

1, therefore, entirely agree with the judgment appealed fron.

It may be that if called upon to consider the judgment in
appeal against said judgment I should not agree with the result
arrived at.

The mere question of practice or procedure relative to the proper
method of rectifying what seems to be a grave wrong, is one that
according to the settled jurisprudence of this Court we must not
interfere with unless a result has been reached that violates
natural justice.

The bringing of an action instead of proceeding by way of
motion may have resulted in greater expense to be borne b)
appellant. _

Of this the appellant has no right to complain for its course of
conduct in refusing to accede to the request for a stay of proceed-
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ings, when the appeal was being heard, in order to enable the
respondents to move and rectify the form of judgment which

215
CAN.

8. C.

raised the doubt and difficulty, is the cause of resorting to a more Royar Bank

costly mode of procedure.

1 think this appeal should be dismissed with costs.

Durr, J.—There is no dispute as to the agreement between
Myr. MeMullen and Mr. Bull respecting the judgment which was
to be entered in the action. The trial Judge at the conclusion of
the trial had pronounced an oral judgment in which he found in
favour of the bank upon certain contested items and in favour of
Skene and Christie upon certain other contested items for which
credit was claimed in the defence and fixed the rate per foot upon
which the sum for which judgment was to be finally given in favour
of the bank was to be calculated; and a reference to the registrar
was directed to work out this judgment and express the result in
figures. After some correspondence the solicitors agreed that the
two architects who had been examined as witnesses for the respect-
ive parties before the trial Judge should be requested to make the
necessary measurements and caleulations and to report to the
solicitors, it being understood that, if they reached an agreement,
the result of the investigation in figures should be adopted and that
they should be incorporated in the judgment as if they had been
arrived at by the trial Judge himself. 1t was not only understood,
but expressly stated, that it was Mr. McMullen's intention to
appeal from the adjudication of the trial Judge, that'is to say, from
the principle of the judgment. The findings, of course, in so far as
they rested upon the report of the architects or ypon the calcula-
tions of the solicitors themselves were the necessary result of the
adjudications of the trial Judge and must stand or fall with these
adjudications.

I cannot accept the contention that on these points there was not
a concluded agreement. The correspondence read together with a
document which finally became the judgment but which was not a
judgment until it had been approved of by the trial Judge affords a
complete demonstration not only of the general terms but of the
particulars of the agreement between the solicitors. Moreover,
there is no dispute upon it. Mr. Bull's evidence is explicit and the
effect of the documents and the oral evidence is that both Mr.
McMullen and Mr. Bull believed that both of them were giving
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their assent to certain findings which, taken with the adjudications
of the trial Judge, should together constitute a judgment; a judg
ment which, save as regards these agreed findings, was the judgment
of the trial Judge based upon his own decision. The truth is that as
regards these consent findings the solicitors intended that they
should be in precisely the same position as findings upon admissions
made in the course of the trial.

The trial Judge, in giving judgment, I repeat, was acting in
the ordinary course of jurisdiction, not at all extra muros, indeed
there was nothing irregular in what was done and a judgment
beyond all question could have been drawn in a form which would
have excluded any possible suggestion that the judgment itscli
was a consent judgment or that on any ground the adjudications
of the trial Judge were not to be open to the appeal to which
everybody intended that they should be subject.

I express no opinion upon the point whether or not the form
of the judgment presented is strictly an obstacle in the way of an
appeal. The counsel for the bank took the objection that th
judgment was drawn in a form which made it unappealable. 1 am
not sure that I quite understand the precise nature of the objection
but 1 gather from the evidence of Mr. McMullen that the view
taken by the majority of the Court of Appeal on the oceasion was
that one paragraph in the judgment shewed that the adjudication
was an adjudication by consent, not an adjudication resting upon
judicial decision; and that consequently the parties were, as no
doubt they would be if such were the case, precluded from impeach-
ing the adjudication by way of appeal. 1 repeat, that I express no
opinion as to this view, but counsel for the bank having contended
for this construction and having succeeded in his contention and
having got the appeal dismissed as a result of his successful con-
tention, the bank cannot now be allowed to say as against the
respondents, that this was not in law the construction of the order
I refer to a well known passage in a judgment of Bowen, L.J., in
Gandy v. Gandy (1885), 30 Ch. D. 57 at 82:—

I am not certain that this is not res judicata within the view which has
been taken of res judicala, when the same questions arise again betwceen
the same parties litigating simjlar subject-matter. But whether it is res
Jjudicata or not, it seems to me that there would be monstrous injustice if the
husband, having suggested one construction of the deed in the old suit and
succeeded on that footing, were allowed to turn around and win the new
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suit upon a diametrically opposite construction of the same deed. It would
be playing fast and loose with justice if the Court allowed that.

Admittedly this construction of the judgment is one which
defeats the intentions of the solicitors whose agreement the judg-
ment was intended to give effect to. There is, as Chitty, L.J.,
said in Wilding v. Sanderson, [1897] 2 Ch. 534 at 551, common
error in the expression of the intentions of the parties and there-
fore the instrument must be rectified or set aside. I think Wilding
v. Sanderson, governs this case.

It is, I think, nothing to the purpose to say that this is strictly
not a judgment by consent. The paragraph in the judgment which
gave rise to the difficulty was a paragraph which was intended to
express the agreement of the parties, and indeed the judgment
may, for the purposes of this appeal, be read as two judgments
MecDonald v. Belcher, [1904] A.C. 429: the judgment formally
expressing what was orally pronounced by the trial Judge and the
judgment by consent expressing the result of the findings and the
calculations which the parties had agreed to. It was in attempting
to express the result of these findings and calculations, in other
words, in attempting to give effect to that part of the judgment
which rested on consent, that the solicitors unfortunately used
language which was afterwards thought to give a character to the
whole judgment which nobody ever intended it should bear.

Nor should effect be given to the suggestion that the proper
course for the present respondent was to apply for an amendment
of the judgment by the trial Judge. For myself, I entertain no
doubt that the trial Judge would have been quite within the ambit
of his competency in making the amendment, because the trial
Judge never intended to approve a judgment which nobody ever
intended that he should approve, a judgment which should make
him say that his adjudications rested upon the consent of the
parties and not upon his own decision except in respect of the
calculations mentioned. While that is so, it is quite clear that
counsel for the bank took this position before the Court of Appeal
and succeeded in maintaining it—that the trial Judge was functus
officio; and on that ground induced the Court of Appeal to reject
the application made by appellant’s counsel for an adjournment.
It is not now open to the appellant bank in view of this course of
conduct to argue that the present action is unnecessary.

The appeal should be dismissed with costs.
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ANGLIN, J.:—As between the parties to this action I think it
must be taken to be res judicata that the judgment in the former
action was non-appealable. If so, on the merits this case is clearly
governed by Wilding v. Sanderson, [1897] 2 Ch. 534. On matters
of procedure, such as the appellant complains of, it is the usual
practice of this Court not to disturb the judgments of the provincial
Courts.

The appeal fails and should be dismissed with costs.

BRrODEUR, J.:—1 concur in the opinion of Duff, J.

MieNavwrr, J.:—I concur with Duff, J.

Appeal dismissed.

PETINATO v. SWIFT CANADIAN Co., Ltd.

Unlurm Supreme Court, Appellate Division, Meredith, C.J.C.P., Riddell
Latchford and Middleton, JJ. October 31, 1919.

CuaTreEL MORTGAGE (§ [ D—15)—No AFFIDAVIT OF EXECUTION—INVALID
AGAINST CREDITORS—BILLS OF SALE AND CHATTEL MORTGAGE Ac1,
R.B.0. 1914, cn. 135, sEcs. 5-7—PROVISBO IN MORTGAGE—V ALIDITY
Under R.8.0, 1014 ch. 135, the Bills of Sale Act, a chattel mortgag:
mmswml without an Aﬂidmn of execution is void as inst the mort-
nforn creditors. But a proviso in the mortgage it that the goods
| be insured with loss (if nn\) bnynble to the murtlmgee is w.lnfz and

acts as an equitable the
l]lu re Isaacson, ex parte ‘Ia:um [1895] 1 Q. B. 333 speumlb referred

to.

ArreaL from the judgment of Kelly, J., in an issue directed
to be tried for the purpose of detcrmining the right to certain
insurance moneys. Reversed.

The judgment appealed from ix as follows: —This is an issue in
which Petinato claims to be entitled, as against the Swift Canadian
Company Limited and other creditors of one Musalino, to certain
insurance moneys resulting from a fire which, in October, 1917,
destroyed a stock of groceries of Musalino in the premises in Parry
Sound in which he carried on business. Much of the evidence is very
unsatisfactory, and a reasonable conclusion can be reached only
on a consideration of circumstances as to which I have no doubt
from having seen and heard the witnesses. An attempt was
made to prove that Musalino, before the 24th August, 1917—
the date of the bill of sale to him by Petinato—was either the owner
of or had an interest as co-owner with Petinato in the goods and
stock in trade described in the bill of sale; and considerable evidence
was directed towards shewing that he acted dishonestly and
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fraudulently in disposing of and shipping out of his store-premises
large quantities of goods which constituted part of his stock in
trade, he being at the time indebted to merchants and manufac-
turers from whom he had purchased the goods. That all occurred
after he made the purchase from Petinato, and when the latter
had ceased to have anything to do with the conduct of the business,
and was not interested in it ‘except to the extent of his unpaid
purchase-money on his sale to Musalino. That Musalino was
either a partner, or financially interested in the business, prior
to the sale to him on or about the 24th August, is not established.
The foundation for the contention that he was so interested is
chiefly the fact that his boarding-house business and Petinato’s
grocery business were carried on in the same building, Petinato
having rented from him the store portion of the premises; and
because of his having taken part in making purchases of goods for
the store and at times joining with Petinato in the latter’s discus-
sions of his affairs with third parties. It is also urged that invoices
and accounts of Gregory & Greek for goods supplied by that firm
for this grocery business, prior to the 24th August, point in the
same direation. I have no doubt that Mr. Gregory stated in his
evidence what he believed to be true; but it is apparent that until
this trouble arose it was not looked upon as important in what
name the sales of that firm to this business were invoiced and
their accounts therefor made out. A large number of these
invoices, running from the.beginning of May until the sale on the
24th August, are produced, and the names of the purchasers are
therein variously entered—‘‘Salvatore & Petinato,” *Musalino &
Petinato,” “ Musalino & Co.,” “Petinato & Musalino.” Petinato
says that he took exteption, both to Mr. Gregory and to the
driver who delivered the goods, to the name in which the invoices
were issued, and that he was told that this would be remedied.
Mr. Gregory does not recollect this: he says that, if that objection
had been taken, he would have made a change. A copy produced
of some of the firm’s accounts shews that at infrequent times
during this period they received payments on account by cheque.
Both Petinato and Musalino had bank-accounts: copies from the
books of the banks containing those accounts are produced. The
cheques so given to Gregory & Gireek are not produced, but from
the bank-accounts it is evidenced that in no instance is there a
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debit in Musalino’s account corresponding in amount with any o Dl
of these cheques, while in Petinato’s bank-account there are debits mortg
exactly so corresponding. Were it not for a number of incidents 18(1)
and circumstances which materially support Petinato’s position, If
it would be difficult to find in his favour in respect of his sole
ownership of the business prior to the sale to Musalino. The
manner in which that sale was made is of importance in determin- purcha
ing that he was the sole owner, and that, so far as he was concerned, (sec. 7.
the sale was bond fide. As security for the unpaid portion of the The
purchase-money it was agreed that the purchaser should give a

by the
agains|

strictly

chattel mortgage. ants 1o

A chattel mortgage upon the stock in trade of groceries and had no
other merchandise and the trade-fixtures, furniture, chattels, and The
effects contained in and used in connection with the store-business to the
carried on by the mortgagor and lately purchased from the mort- mortga
gagee, together with any additions and accretions thereto and faith fo

substitutions therefor, was accordingly prepared. It contained virtue
a covenant by the mortgagor to insure and keep insured the
mortgaged goods and chattels to their full insurable value for the
benefit of the mortgagee, with loss, if any, payable to him. It
bears date and was signed by the mortgagor on the 24th August
1917, and on the 28th it was deposited for registry in the proper
office for that purpose. It came out in the evidence that neither
on the mortgage then produced from that office nor on the duplicate
original in possession of the mortgagee, had the affidavit of execu- selves if
tion by the mortgagor been sworn. This is fatal to Petinato's and as g
claim that the mortgage gives him a preference over the claims of The
other creditors of the mortgagor. Petinato
By sec. 5 of the Bills of Sale and ChattelMortgage Act, R.S.0. creditors
1914, ch. 135, every mortgage of goods and chattels in Ontario, It shy
which is not accompanied by an immediate delivery and an actual by Mus:
and continued change of possession of the things mortgaged, or signed, a
a true copy thereof, shall be registered in the manner provided by or writin
the Act, together with (a) the affidavit of an attesting witness The
thereto of the due execution of such mortgage, or of the due answered
execution of the mortgage of which the copy filed purports to be according
a copy, which affidavit shall also state the date of the mortgage, R M
and (b) an affidavit of bona fides by the mortgagee. .E.
Registration shall be made, except in the case of the Provisional Riop,
County of Haliburton, in the office of the clerk of the County 16—50
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or District Court of the county or district in which the property
mortgaged is at the time of the execution of the mortgage (sec.
18(1)).

If the mortgage and affidavits are not registered as provided
by the Act, the mortgage shall be absolutely null and void as
against creditors of the mortgagor, and as against subsequent
purchasers or mortgagees in good faith for valuable consideration

(sec. 7).

These statutory requirements are imperative and must be
strictly complied with—otherwise, as against the classes of claim-
ants referred to, the mortgagee's position is just as if the mortgage
had not been made.

The result is that Petinato cannot maintain priority of claim
to the insurance moneys in question over the creditors of the
mortgagor and subsequent purchasers and mortgagees in good
faith for valuable consideration. He contends, however, that by
virtue of the covenant for insurance contained in the chattel
mortgage, his priority is preserved, on the theory that, there being
an agreement therein in his favour for insurance, the loss under
which is to be made payable to him, in equity he is entitled to
have, as against other claimants, what the mortgagor bargained to
give him. If that contention could be upheld in law, then his
right to security upon the insurance moneys would be superior
to any right he could have asserted to the mortgaged goods them-
selves if they had not been destroyed. That view is unreasonable
and as a legal proposition is not supported by authority.

The assignment of the insurance moneys by the mortgagor to
Petinato after the fire does not strengthen his claim as against
creditors of the mortgagor.

It should be mentioned as a fact that no insurance was effected
by Musalino until many weeks after the chattel mortgage was
signed, and that, when it was procured, it was not, by any document
or writing, made payable, in the event of loss by fire, to Petinato.

The question propounded in the issue must, therefore, be
answered unfavourably to the claimant; and judgment will go
accordingly with costs against him.

R. McKay, K.C., for the appellant.

H. E. Stone, for the defendants, respondents.

Rmpewy, J.:—The claimant in this interpleader issue

16~50 p.L.R,
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owned a small grocery business at Parry Sound; falling sick,
he negotiated a sale of his stock in trade to one Musalino. The
purchaser had only $1,000; and, the stock amounting to $£3,700,
the vendor threw off $200, and it was agreed that Musalino should
pay $1,000 and make a mortgage for the $2,500. It was also
agreed that if the purchaser could get insurance on the goods it
was (as the vendor puts it) to be put in the vendor’s name “secur-
ing the mortgage,” “to cover the mortgage.” They went to a
conveyancer to have the documents made out, and told him “to
put down if he (M.) could get insurance it had to come to me” (P.)
The conveyancer drew up a bill of sale and a chattel mortgage
according to the agreement, and inserted in the latter a clause as
follows:—

“And further that the mortgagor will during the continuation
of this mortgage and any and every renewal thereof insure and keep
insured the goods and chattels hereinbefore mentioned against
loss and damage by fire in some insurance company authorised
to transact business in Canada and approved of by the mortgagee
in the sum of not less than their full insurable value in dollars as
security for the moneys secured by this indenture for the benefit
of the said mortgagee and will pay all premiums and moneys
necessary for that purpose as the same become due and payable
in respect to such insurance the loss if any to be payable to the said
mortgagee and the production of this indenture shall be sufficient
authority for and the said insurance company are hereby directed
thereupon to pay such loss if any to the said mortgagee.”

Of course, towards the beginning of the document, it was stated
that Musalino was “hereinafter called the mortgagor” and
Petinato ‘the mortgagee.”

The documents were put on file, the $1,000 paid, and Musalino
sought for insurance, and finally, some weeks afterwards, obtained
insurance to the amount of $2,000: Lie paid $50, the premium, and
received a receipt for the amour.., which he sent to Petinato in s
letter, dated the 15th October, 1917, which was thus interpreted
at the trial:—

“I enclose in this my letter, receipt that I got from the company
and another from the Dominion Fire Insurance Friday. Ihave been
in Toronto and insured the store for more protection for you for
$2,000. I could not get any more to cover your mortgage of $2,500

but I hope to send you $500 in a month or at least for Xmas so your
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ick money is guaranteed in case of any fire these papers that I send ONT.

n.;\ you you can keep them till you are paid off what's coming to you 8.C.
100, as soon as I get the policy I will send it to you too. Here at the pgrnato
wld present everything is going fine and hope this my letter finds you .
nlso better. Best regards to all yours and to you.” CANADIAN
8 it (The word translated “protection” is ““garenzia,” our “guar- C‘i“"
ur- anty,” and rather means “security,” but the import is clear RiddellJ.
08 enough.)

“to The property was destroyed by fire on the 30th October; four

(P) or five days thereafter, Musalino came to North Bay to Petinato,

age and they went to a solicitor to have the insurance money applied

°as for. The solicitor drew up another document, which Musalino

signed, in these words:—

tion ““ Assignment of Insurance Moneys.

ieep “In accordance with the consideration set out in chattel mort~

inst gage from myself to Sam Petinato, of Parry Sound, merchant,

ised bearing date the 24th day of August, 1917, I hereby release, assign

1gee and set over unto the said Sam Petinato all moneys coming to me

s a8 from the insurance with the Dominion Fire Insurance Company,

refit and request the said company to pay all moneys due or accruing

1ev8 due to me, to the said Sam Petinato.

able “Dated at North Bay this 5th day of November, A.D. 1917.”

said There was some dispute as to the amount payable by the

jent insurance company, but this was settled at $1,200: the company

cted paid the sum to their solicitors, who still have it in their hands for

proper application.
ated The chattel mortgage had no affidavit of execution, and was,

consequently, fatally defective as against creditors.
The Swift Canadian Company obtained a judgment against

\Jino Musalino, and he has other creditors. They claimed the $1,200,

ined as did Petinato. An issue was directed to be tried, and my learned
brother Kelly decided in favour of the judgment creditors. The

i a claimant, Petinato, now appeals.

oted It is of course admitted that sec. 7 of the Bills of Sale and

Chattel Mortgage Act, R.8.0. 1914, ch. 135, prevents the claimant
\any successfully asserting a right to the goods insured; and Mr.
Justice Kelly thinks that the contention that his right to the
\ for insurance moneys is superior to that to the mortgaged goods is
. unreasonable and not supported by authority—that is the
question for determination on this appeal.
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It will be well to consider the effect, if any, of the covenant
respecting insurance (already quoted) which is in the chattel
mortgage.

Section 7 provides that “if the mortgage and affidavits are not
registered as by this Act provided, the mortgage shall be also-
lutely null and void as against creditors . . .” The “mort-
gage”” which is thus “null and void” is consequently something
which can be registered; it is a “conveyance” (sec. 2 (c)).
That being so, is everything contained in the document whicl is
filed, voided by the section?

An answer in the affirmative might be considered indicated
by the Court of Appeal decision in Davies v. Rees (1886), 17 Q.B.1).
408. The Imperial Bills of Sale Act of 1882, 45 & 46 Vict. ch. 43,
by sec. 9 enacted that “a bill of sale made . . . by way
of security for the payment of money . . . shall be void,
unless made in . . . the form in the schedule . . .”
The plaintiff made a bill of sale (not in the statutory form) which
contained a covenant to pay: the Court of Appeal held that this
covenant was wholly void: “the whole of the instrument is to be
void” (p. 411).

But, when this decision came to be considered in In re Burdeit
(1888), 20 Q.B.D. 310, it was pointed out that the former decision
rested upon the fact that in the form in the schedule to the Act
the covenant to pay was an integral part, and the words “bill of
sale” in sec. 9 must be interpreted accordingly. The case in 17
Q.B.D. then is not helpful in the present instance, as no statu-
tory form is given for the “‘mortgage” which is voided.

The Court in I'n re Burdett adopted the language of Willes, J.,
in Pickering v. Ilfracombe R. Co. (1868), L.R. 3 C.P. 235, at
p. 250: “The general rule is that, where you cannot sever the
illegal from the legal part of a covenant, the contract is alto-
gether void; but, where you can sever them, whether the illegality
be created by statute or by the common law, you may reject the
bad part and retain the good:” p. 314, per Fry, L.J., giving the
judgment of the Court. The Court therefore held the bill of sale
valid in respect of trade machinery, not being personal chattels
within the Act, though void in respect of personal chattels.

In Mumford v. Collier (1890), 25 Q.B.D. 279, a mortgage of land
in the usual form was given, which contained an attornment
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clause—this by the Bills of Sale Act, 1878, sec. 6, was a bill of sale
within the Act—but the Court held that, though it was void in
respect of any personal chattels, the attornment clause was valid
to create the relation of landlord and tenant—“In so far as it
creates the relation of landlord and tenant it is a matter affecting
the real estate. In so far as it gives power to distrain personal
chattels, it is a bill of sale, and in that respect void by the operation
of the Bills of Sale Acts:” per Wills, J., at p. 284,

A case nearer to the present is I'n re Isaacson, [1895] 1 Q.B. 333
(C.A.) There by one and the same deed the owner of a piano
assigned by way of security a piano and also the benefit of a hire
and purchase agreement into which he had entered respecting it.
He had been in the habit of selling pianos upon the “ hire-purchase”
system; and had agreed to let the piano on hire to a person named,
who was to pay him so much each quarter. Lord Esher, M.R.,
points out, p. 337, tat in the deed there were two distinet things—
“an assignment of |  ,prietary rights, and an assignment of contract-
ual rights . . . If the assignment of the contractual rights
had been made by a separate deed, the Bills of Sale Acts would
clearly not have applied to it. I cannot see how two things which
are thus distinct can be said to be inseparable.” Lopes, L.J.,
says (pp. 337, 338): ‘‘Here there are two distinct things comprised
in the deed—the piano and the proprietary rights incident to it,
and the contractual rights appurtenant to it under the hiring
agreement . . . when the two assignments are comprised
in one instrument they can be severed, so that the Bills of Sale
Acts may apply to the one and not to the other. It has been
distinctly decided that a deed may be void as to part of it while
it remains good as to the rest of it, provided that the subject-matter
is so described as to be severable.” Rigby, L.J. (p. 338), makes
the illuminating remark: ‘The piano could be struck out of the
deed without affecting the assignment of the hiring agreement,
and then there could be no question as to the validity of the
assignment of the agreement.” Take with this the “general
principle” laid down by Bowen, L.J., in 17 Q.B.D. at p. 412,
“When an Act makes one thing void we must see that we do not
destroy independent obligations merely because they are contained
on the same piece of paper, or because, apparently, they hang
together,”” and it seems to me the course to be taken on this appeal
is manifest.
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There are two provisions on the same piece of paper—one tle
assignment by way of mortgage of the proprietary interest in tle
chattels, the other an (equitable) assignment of the contractual
rights to arise from a contract to be made with an insurance
company-—these are divisible. Although the contractual riglits
arise from the chattels assigned, they are no more connected
with these chattels than the contractual rights assigned in I'n re
Isaacson were with the piano assigned, and the statute voids tie
assignment by way of mortgage only.

It is quite possible to assign the insurance without assigning t}.e
chattels—an assignment of the insurance might be made to secure
any debt, however disconnected with the chattels; and an assign-
ment of insurance neither gives nor requires for validity any intercst
in the goods by the assignee: McPhillips v. London Mutual Fir
Insurance Co. (1896), 23 A.R. (Ont.) 524,

The two things assigned were as different as the two things
assigned in Kitching v. Hicks (1884), 6 O.R. 739, where an assign-
ment of book-debts, contained in an imperfect chattel mortgage,
was upheld.

Nor, as I think, can such an assignment be considered an
evasion of the statute—‘“against the policy of the statute.”
It has been pointed out many times that it is the purpose of the
Act to prevent one who is in possession of goods obtaining credit
on the strength of his apparent possession, while all the time le
does not own the goods at all-—and it has been pointed out that
the Act was intended to prevent a secret conveyance being sct
up against the Sheriff when he attempts to seize the goods.

The section of the Act we are now considering, sec. 7, goes back
to 1849, 12 Vict. ch. 74, sec. 1: at that time the Sheriff could not
seize choses in action at all, that power not being conferred till
1856 by 20 Vict. ch. 57, sec. 22.

I am of opinion that the agreement to insure—which, if valid,
is admittedly an equitable assignment—is not voided by the
statute.

The circumstances under which it was given shew that it was
not in fraud of creditors: the purchaser was receiving goods worth
$3,500 for $1,000 cash with a mortgage for $2,500, for which the
insurance was to be security. It would be nothing but plain
honesty that the vendor should have such security.
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Nor does the form prejudice the claimant—there is indeed & 0’_"'
provision authorising the insurance company - pay to the claimant 8.C.
on production of the instrument, but there s also, before that peyiyi10
clause, & complete equitable assignment. S“rl.”

The fact that the assignment is to the “mortgagee’ is not of (("\‘:\'All)]li;h'

importance: the word “mortgagee” is short for the name of the
claimant, and it does not at all follow that, if he cease to be “mort-  Riddell.J
gagee’’ as against creditors, he is not to have the advantage of his
assignment—in reading the document we should substitute his

name for “the mortgagee.” The form is the same as in some of

the English cases.

The learned trial Judge cannot see that the claimant should
have more advantage of the insurance obtained on account of the
destruction of the goods than he would from the goods themselves
intact. That difficulty, I venture to think, is met by supposing
that he had no mortgage at all, but only an assignment of the
insurance policy: then, so long as there was no fire, he would have
no direct advantage of the goods; but, on the occurrence of a fire,
he would receive the insurance money. 1 think that as regards
other creditors that is the precise position of the claimant.

The cases Re London and Lancashire Paper Mills Co. Limited
(1888), 58 L.T.R. 798, and Climpson v. Coles (1889), 23 Q.B.D.
465, at p. 473, are also helpful, but I do not think it necessary to
quote from them.

Having come to this conclusion concerning the covenant con-
tained in the chattel mortgage, I do not think it necessary to consider
the effect of the subsequent document.

I would allow the appeal with costs throughout.

Larcarorp and MiobLETON, JJ., agreed with RiopeLy, J. [ichloed. 3.

Merepira, C.J.C.P. (dissenting) :—As it seems to me, the real  Mgrediths
question involved in this case is, whether we should give effect
to the plain words of provincial legislation, or should endeavour
to “side step” their effect. I employ an inelegant, but much
used, in these days, expression, because it is one which shall doubt-
less best convey to the partiés my meaning; and though less elegant
is less ponderous than that which has been so long in vogue, in
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the boast about driving a coach-and-four through any Act of
Parliament.

The appellant took a chattel mortgage of goods, which after-
wards became the subject-matter of the fire insurance in question:
and that mortgage was, as is admitted on all hands, “absolutely
null and void as against creditors,” and some others. The
respondents are creditors.

The mortgage contained the usual provision for insurance by
the mortgagor of the mortgaged goods for the better security of
the mortgagee; and the insurance in question was obtained for
that purpose; that. is, it was entirely and essentially a part of the
mortgage; and, as 1 have said, a usual part of all mortgages which
cover insurable property.

Then, the mortgage being ‘“‘absolutely null and void as against"
the respondents, how can any Court avoid the effect of this plain
legislation, however hard a case it may, upon the surface, seem to be?

Recourse is had to cases decided in England; but, in the first
place, the enactment in force there is not the enactment in force
here; and, in the second place, none of them is really at all like
this case.

And, if the cases there could be binding in a case here, having
regard to the difference between the enactments and other things,
it may not be difficult to shew from them that the judgment in
appeal is right.

In the case of Davies v. Rees, 17 Q.B.D. 408, it was decided
that a bill of sale void under the English enactment is ** void in
toto,” and not merely as regards the personal chattels comprised
in it, so that the covenant for payment also contained in it is void
also; and in all the subsequent cases dealing with that question

.the same conclusion was reached. A recent one is Smith 1.

Whiteman, [1909] 2 K.B. 437. All these English cases, thereforc,
are in full accord with the plain words, which I have quoted, of
our provincial enactment.

But there is a line of English cases, which decide that when,
in a bill of sale made in England, a transfer is made of some
property or right which does not come within the Bills of Sale
Act, and isquite separable from anything transferred which is
within the Act, the Act does not make void the transfer of the
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thing which is not at all within its provisions; in short, that it is
pot brought within its provisions merely because it happens to
be made in the same writing as that in which the thing within
the Act happens to be written; and it may be added that it was not
needful to go abroad for such case-law, because of the decisions
to the same effect in cases under the enactment in question: the
case of Hunt v. Long (1916), 35 O.L.R. 502, 27 D.L.R. 337, affords
a recent instance. And it should be observed that in the case in
England, most relied upon by the appellant, the assignment of
the “hire-purchase” contract, which was held to be not within
the Act, carried all the seller’s rights in the goods—the bill of sale
seems to have been wholly unnecessary.

That case is In re Isaacson, [1895] 1 Q.B. 333, in which it was
decided that a transfer of a contract, existing at the time of the
making of the bill of sale there in question, was not invalid because
included in a bill of sale of chattels then in existence, which was
void as to them under the Bills of Sale Act; the Court finding that

there were ‘‘two’distinet things”’—an assignment of contract
rights not within the Bills of Sale Act, and a transfer of property
rights which was within the Act—and it is difficult to understand
how there could be a different adjudication if the case were one
coming under the provincial enactment in question.

But what has such a decision to do with such a case as this,

unless it be to make it plainer that under its facts it is altogether

avoided by the enactment in question?

In that case there were two existing rights, one contractual
and the other proprietary, when the bill of sale was made; in this
case there was but one, the ownership of the chattels; the provision
as to insurance was merely a covenant contained in the mortgage,
which falls with the mortgage, as the covenants did with the bills
of sale in the cases in England to which 1 have referred. If no
mortgage, then no covenant with the morfgagee to insure the
morlgaged goods for the benefit of the mortgagee; and, need it
be added, if no sale, no debt, no mortgage, nothing to be insured
or secured?

It was a covenant only to protect the security which the
mortgaged chattels afforded; a covenant which could arise only
because of, and as part of, that security; it was a case of no transfer
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of the property, no insurance; of insurance, if insurance at all,
insurance inseparable from ownership conferred by the mortgage.
The insurance was merely to take the place of the chattels if the
chattels were lost: it could be only indemnity to the owner or
owners as their actual interests should be at the time of the loss;
and in that form the policy would doubtless have been issued if
the mortgagor had done that which he covenanted to do; and,
though he did it not, in equity it must be looked upon as if it hud
been so done; and the rights of the parties must be dealt witl,
accordingly.

What then has the line of cases relied upon by the appellant
to do with this case, unless indeed it be to make it plain that in
England, under the enactments in force there, this case could
not have been decided in the appellant’s favour?

In the case last referred to, it was said that the transfer of
the goods could be struck out of the bill of sale without affecting
the hiring agreement, and then there could be no question of its
validity as an assignment of the contract merely. In this case,
strike out the mortgage of the chattels, and nothing exists; except
as mortgagee there was nothing the appellant had to insure or
be insured for his benefit. He had parted with the property in
and possession of the goods altogether, and had only the interests
in them which the mortgage conferred upon him, including an
insurable interest as mortgagee only arising out of and dependent
upon this mortgage, which, as against the respondents, is “abso-
lutely null and void.”

We must deal with this case, not with an imaginary one;
and in this case there was but one debt and one insurable interest
in the appellant, both arising out of and dependent upon the
mortgage, which is still quite good between the parties to it, but
not good as against the rights and interests of the mortgagor's
creditors and some others. And to say that in all fairness the
appellant should have the benefit of the insurance is only to say,
in other words, that he should have the full benefit of the mortgage
of the chattels—for, if fairness should give one, it should give the
other, which is only the same thing in another form—but that
kind of fairness can be accorded only by a repeal of the enactment
in question.
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So too as to hardship, it is not all one-sided. The creditors
have something to complain of in that respect if the common debtor
be allowed to expend their money—the proceeds of their unpaid
for goods in his hands—to make good to the favoured debtor a
mortgage which the law says is void against them.

The appellant’s claim depends entirely upon the covenant in
the mortgage. All that was done subsequently was done by
reason of, and under, its provisions.

In my opinion, the judgment appealed against is right and
should be affirmed. Therefore I am in favour of dismissing the
appeal. Appeal allowed.

ANDERSON v. THE KING.
Ex parte NICKERSON.

Supreme Court of Canada, Davies, C.J., Idington, Duff, Anglin, Brodeur and
Mignault, JJ. 1919.

Warers (§ I C—53)—WRECK—OBSTRUCTION TO NAVIGATION—REMOVAL—
LIABILITY OF OWNER—SALE—STATUTORY REQUIREMENTS,

Where & wreck obstructs navigation, the Minister of Marine may pro-

ceed to remove the obstruction according to the provisions of the Navi-

gable Waters Protection Act, R.S.C. 1006, ch. 115, s. 16-18; and on

complying with the statutory rv«auirvnu-l"s, may recover the costs of

such removal from the owner of the wrecked vessel at the time the

wreck was occasioned notwithstanding the subsequent sale to a third

P The King v. Anderson (1919), 46 D.L.R. 275, affirmed.]

ArpeAL from the judgment of the Exchequer Court of Canada,
(1919), 46 D.L.R. 275, 18 Can. Ex. 401, in favour of the Crown.
Affirmed by equally divided Court

J. McG. Stewart, for appellant.

R. V. Sinclair, K.C., for respond nt.

Davies, C.J.:—I am of the opinion that the judgment of the
Exchequer Court was right and that this appeal should be dismissed
and such judgment confirmed.

As there is an equal division of opivion in this Court, in
accordance with our usual practice there w'll be no costs of the
appeal.

The action was brought by the Crown unJer the Navigable
Waters Protection Act to recover expenses incurred by the Crown
in removing a wreck from Barrington Passage, Nova “cotia, on the
ground that the passage was a public harbour of Canada and that
the wreck constituted an obstruction to navigation.
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The facts necessary for the decision of the appeal are clearly
and concisely stated in the written reasons of Brodeur, J., with
which 1 concur.

I base my judgment upon the fact that the evidence shews
such a full and substantial compliance with see. 17 of the Navigable
Waters Protection Act, R.S.C. 1906, ch. 115, as entitles the Crown
to maintain this action under sec. 18 of that Act.

No injustice whatever was, in my opinion, sustained by the
appellant.

If a reservation of property rights in the debris of the vessel
after being blown up had been made, the amount of the tender
would have been necessarily increased by such a problematical
value as the tenderer might put upon such debris and the owner
obliged to pay the increased amount.

The circumstances of the case were such as called for the
exercise by the Minister of a wise and prudent discretion and |
think in accepting the tender with the provision that the property
in the debris of the wreck in question when blown up should belong
to the tenderer, the Minister exercised, under the circumstances,
such discretion and one in the interests of the owner Anderson.

IpiNnaToNn, J.:—This is an appeal in an action brought by the
respondent in the Exchequer Court to recover the expenses of
removing a wreck, under and by virtue of the Navigable Waters
Protection Act, R.S.C. 1906, ch. 115. At common law there
could be no such relief. The rights and remedies in question are
entirely the creature of the said statute which has given a new
remedy.

Section 16 provides that:

The Ministermay . . . if, inhis opinion: (a) the navigation of any
such navigable water is obstructed, impeded or rendered more difficult or
dangerous by reason of the wreck . . . cause such wreck, vessel or part
thereof or other thing, if the same continues for more than 24 hours, to be
removed or destroyed in such manner and by such means a8 he thinks fit,

and may use gunpowder and other explosive substance for that purpose if he
deems it advisable. (See Amendment 8-9 Ed. VIL. 1909, ch. 28, sec. 3.)
Section 17 is as follows:—

17. The Minister may cause such vessel, or its eargo, or anything causing
or forming part of any such obstruction or obstacle, to be conveyed to such
place as he thinks proper, and to be there sold by auction or otherwise as he
deems most advisable; and may apply the proceeds of such sale to muke
good the expenses incurred by him in placing and maintaining any signal
or light to indicate the position of such obstruction or obstacle, or in the
removal, destruction or sale of such vessel, cargo or thing.
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2. He shall pay over any surplus of such proceeds or portion thereof
to the owner of the vessel, cargo or thing sold, or to such other persons us
shall be entitled to the same respectively.

The Minister did not direct anything to be conveyed to any
place, or to be sold by auction. What happened was that he adver-
tised for tenders for the execution of the work and in the advertise-
ment expressly provided as follows:
the materials in the obstruction, when the removal is satisfactorily completed,
but not before, to become the property of the contractor,

The contract for removal was let to the firm which made the
lowest tender based on specifications thus providing for the dis-
position of the property. Upon the execution of the work the
contractors took the property as their own and afterwards, it is
said, sold a part for some $129, and had still some more left. It
is quite evident, I think, that there was not sufficient value in the
wreck or the material of which it was composed to leave any
balance in favour of the appellant. And inasmuch as he had sold
to one Nickerson his rights in the wreck for 85 on the terms of
removal, there would not be any grevious wrong done to the
appellant by what transpired. That, however, is not the question.

Even if we could find that there was a very trifling sum realised
out of the property after its removal, I do not see how that would
affect the question involved.

That question is reduced solely to the one question of whether
or not in this new remedy given the Crown to recover from the
unfortunate owners of a wreck the cost of removing it, the steps
laid down in the statute giving the remedy, as a condition pre-
cedent thereto, have been observed. I have come to the con-
clusion that they have not been observed.

So clear a departure from the terms of the Act should not,
I submit, be maintained, no matter how well intentioned the
modification made by the Minister or his deputy in carrying into
effect the provisions of the Act may have been.

I think the appeal should be allowed with costs.

Durr, J.:—The decision of this appeal turns upon the con-
struction to be given to secs. 13, 14, 16, 17 and 18 and particularly
sec. 18 of the Navigable Waters Protection Act, R.S.C. 1906,
ch. 115. By the combined operations of secs. 13 to 16 inclusive
the Minister is authorised in certain circumstances where the
navigation of navigable waters is obstructed, impeded or rendered
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more difficult or dangerous by reason of the wreck, sinking or
grounding or any part thereof to
cause such wreck, vessel or part thereof or other thing, if the same continues
for more than 24 hours, to be removed or destroyed in such manner and by
such means as he thinks fit, and may use gunpowder or other explosive sub-
stance for that purpose, if he deems it advisable.

By sec. 17
the Minister may cause such vessel, or its cargo, or anything eausing or
forming part of any such obstruction or obstacle, to be conveyed to such place
a8 he thinks proper, and to be there sold by auction or otherwise as he deems
most advisable; and may apply the proceeds of such sale to make good the
expenses incurred by him in placing and maintaining any signal or light to
indieate the position of such obstruction or obstacle, or in the removal,
destruction or sale of such vessel, cargo or thing.

Section 18 (see amendment 8-9 Edw. VII., 1909, ch. 28, sec. 4)
provides that where the Minister
has caused to be removed or destroyed any wreck, vessel or part thereof,
or any other thing by reason whereof the navigation of any such navigable
waters was or was likely to become obstructed, impeded or rendered more
difficult or dangerous . . . and the cost of maintaining such signal or
light or of removing or destroying such vessel or part thereof, wreck or other
thing has been defrayed out of the public moneys of Canada; and the net
proceeds of the sale under this Part of such vessel or its cargo, or the thing
which caused or formed part of such obstruction are not sufficient to make
good the cost so defrayed out of the public moneys of Canada, the amount
by which such net proceeds falls short of the costs so defrayed as aforesaid,
or the whole amount of such cost, if there is nothing which can be sold as afore-
said, shall be recoverable with costs by the Crown (a) from the owner of such
vessel or other thing, or from the managing owner or from the master or
person in charge thereof at the time such obstruction or obstacle was occasioned

The dispute arises in this way: The schooner “Empress”
was burned to the water’s edge in Barrington Passage, a public
harbour, and was abandoned to the underwriters as a total loss.
By them it was sold at auction for $5.00 to one Nickerson who, after
several ineffectual efforts, abandoned the attempt to remove the
wreck. The Minister advertised by tender for the execution of
the work of removal and in the contract which was let for $750, it
was stipulated that “the materials in the obstruction when the
removal was satisfactorily completed, but not before,” were to
‘““become the property of the contractor.”

By the contractor the wreck was blown up and the pieces were
removed to the adjacent shore and eight iron knees weighing over
a ton, and about 150 Ibs. of copper were taken by the contractors
to Yarmouth and sold by them for their own benefit.
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In this action the Crown sought to charge the appellant under
sec. 18 with the whole cost of removing the wreck and Cassels, J.,
the Judge of the Exchequer Court, has held that the appellant is
liable, 46 D.L.R. 275, 18 Can. Ex. 401. The appellant contends
that the conditions of liability under sec. 18 have not come into
existence.

At common law the owner of a vessel becoming an obstruction
to navigation in the absence of negligence or wilful default of the
owner or persons in control of her, is not responsible for the
consequences of the obstruction, or chargeable with the cost of
removing it, and the Navigable Waters Protection Act imposes a
new liability upon the owners of ships, which comes into existence
in certain defined conditions; a liability which it would be difficult
in many cases to describe as just or fair or reasonable.

On well-known principles the party who asserts in a particular
case that the conditions of a new statutory liability have
come into existence, must establish that proposition strictly and
in ascertaining whether that is so or not, the inquiry is: Do the
facts established clearly fall within the statutory description of
those conditions?

Now when sec. 18 is read in connection with sec. 17, it becomes
apparent that ‘“‘sale under this part’’ in sec. 18 refers to the sale
authorised by sec. 17, and sec. 18 provides, if not in explicit terms,
at least by plain implication, that if there is anything which can
be sold, it is only the difference between the net proceeds of the
sale of it and the amount of the costs which can be recovered.

It is quite clear that there was something of appreciable value
which could be sold; the parts of the vessel, that is to say, which
were taken away by the contractors and sold for their own account.
And the appellant is entitled to succeed unless the condition of the
statute is satisfied that there was a sale of these parts within the
meaning of the statute.

On behalf of the Crown it is contended that the provision of
the contract transferring the ownership of the materials to the
contractor upon the completion of the work of removgl, constituted
a sale within the meaning of the Act. The consideration for this
term of the contract would be found, it is argued, in an appropriate
allowance made in the stipulated compensation which would be
reduced in consequence of the supposed value of the stipulation in
the eyes of the tenderers.  The cost of removal being thus dimin-
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ished and the burden apon the owner correspondingly lightene
the owner, it is argued, would in this way get the equivalent i
value of the materials just as if they had been sold as the statute
contemplates.

The answer to this contention is and I think it is a complete
answer, that the statute provides for no such thing. Neither i
form nor in substance does this stipulation in this contract fulfil the
statutory condition. The statute provides for a sale at auction
and sec. 18 makes it quite plain that what is contemplated is »
sale in the ordinary sense, that is to say a sale for an ascertained
price which, if less than the cost, can be deducted therefrom in
order to determine the amount of the liability under that
section.

Moreover, it would be rash to assume that the procedure under
consideration would in all cases operate as favourably to the
owner as that preseribed by the statute. Under this procedure the
competitive bidders are limited to persons who are prepared to
tender for the execution of all the work of removal. Under the
statutory procedure the bidders would include all persons
naturally desirous of buying the articles for sale.

The appeal should be allowed and the action dismissed with
costs.

ANGLIN, J.:—] was at first inclined to think that there had
been substantial compliance with sec. 17 of the Navigable Waters
Protection Act, R.S.C. 1906, ch. 115, sufficient to entitle the
Crown to maintain this action under sec. 18, But further con-
sideration has led me to the conclusion that this view cannot be
sustained—somewhat reluctantly because I incline to think the
course adopted may have been quite as beneficial to the appellant
as a strict compliance with sec. 17 would have been.

Tenders were called for by an advertisement for the removal or
destruction, under sec. 16, of the wreck of the defendant’s vessel
on the footing that the property in it after removal or destruction
should belong to the contractor. It may be surmised that in this
case something approximating their salable value after the ship
was blown up had already been allowed to the Crown by the
contractor in reduction of the amount of his tender for the destruc-
tion of the vessel and that the defendant, therefore, received the
benefit of such salable value. But if that be the fact, and if prool
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of it would entitle the Crown to maintain this action, such proof
is entirely lacking; and in many other cases—perhaps the great
majority—little or nothing would be allowed by a tenderer for
the value of possible salvage from a submerged wreck to be removed
or destroyed by him. On the other hand, after removal to the
shore or to some other accessible place, portions of the same vessel
or cargo might have a very substantial value and be readily
salable.

We are required to place a construction on secs. 17 and I8.
The latter section confers on the Crown a right which it did not
theretofore enjoy. Arrow Shipping Co. Lid. v. Tyne Improvement
Commissioners, [1894] A.C. 508, at pages 527-8. It subjects the
owner of a vessel which founders in a place where it constitutes an
obstruction to navigation, who may be entirely free from blame,
to what may be a very serious burden. It is only fair to him that
any conditions which Parliament has attached to the imposition
of that burden should be fulfilled. Section 17 imposes such a
condition. If after the removal or destruction of a vessel by or at
the instance of the Crown under sec. 16 there should be anything
left ““which can be sold,” it must then be “sold by auction or
otherwise” under sec. 17 before the Minister may invoke the
remedy created by sec. 18 of maintaining an action for the balance
of the expenses incurred by the Crown after crediting the proceeds
of a sale under sec. 17. Disposing of what may prove to be of
salable value after removal or destruction by inviting tenders for
the removal or destruction on the basis that it shall belong to the
contractor may be a convenient, possibly the most convenient,
method of dealing with such a situation as was presented in the
case at bar. It may under some circumstances even be more
advantageous to the owner than the course prescribed by sec. 17.
But it is not that course; nor can it be said that it has been shewn
in the present case to have been its substantial equivalent, if that
would suffice.

I am for these reasons, with great respect, of the opinion that
the appeal must be allowed and the action dismissed.

Broveur, J.:—This is a case where we are called upon to
construe certain provisions of the Navigable Waters Protection
\et, RS.C. 1906, ch. 115, concerning the sale, the removal or
destruction of the wrecks in navigahle waters,
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The appellant, Anderson, was the owner of a schooner calli|
“Emwpress”; and on November 10, 1915, while lving at anchor iy
Parrington Passage, the vessel was burnt to the water's edge ai
Lecame an obstruetion to navigation.

The owner was notified by the Department of Marine and
Fisheries that it was his duty, under the provisions of the Aect, to
remove the schooner and, on November 18, Anderson caused the
vessel to be sold at public auction to the highest bidder, and he
stipulated that the purchaser should assume all responsibility for
its removal. A person offered and paid $5 for the vessel, stripped
her of everything of value and abandoned the remains after having
unsuccessfully tried to remove the vessel.

The department then advertised for tenders for the removal of
the wreck; and, in view of what had happened, stated in the notice
calling for tenders that the materials of the vessel, when the
removal has been satisfactorily completed, should become the
property of the contractor. The successful tenderer, as requested
by the notice calling for tenders, stated that he intended to blow
the hull into pieces and agreed to do the work for $750. The
present action has been instituted by the King to recover the sum
of $750 and cost of advertisements, and some other incidental
expenses.

The point raised by the appellant is that the sale of the vessel
is a condition precedent to the right to recover the expenses of
removal and that the Minister did not properly exercise his
discretion as to whether the wreck is an obstruction to navigation
and as to the manner of its removal.

By the provisions of sec. 16 of the Act the Minister
may cause any wreck to be d or d yed in such and by such
means as he thinks fit and may use gunpowder and other explosive sul-
stance for that purpose if he deems it advisable.

In the present case, the Minister called for tenders and in the
notice the tenderers were asked to state how they would do the
work. Different modes were suggested by the different tenderers;
and the Minister having decided to accept a tender which provided
that the vessel would be destroyed shews that the discretion has
been properly exercised by the Minister and that in his view the
hull should be destroyed.

It is rather evident in this case that the vessel could not easily
be removed in view of the condition in which she had been left
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after the fire, and in view of the efforts made by the first purchaser.
Besides, the Minister was not bound to remove her. It was
absolutely within his discretion to remove or to destroy her.

The Minister could then have purely and simply asked for
tenders for her destruction. But in this case, in order that the
owner could get from the vessel as much henefit as possible, he
provided that the successful tenderer should become the owner of
the wreck and should consider in his tender the value of such
wreck. As I said, it was not necessary for the Minister to provide
for that. He could have simply called for tenders for the destruction
of the ship without providing at all for setting any vaiue upon the
hull. That condition was put in for the benefit of the owner; and
he should certainly not now be entitled to complain and say the
Minister had no right to do that.

I consider that the Minister substantially complied with the
provisions of the law; and if he failed in something, it was in
conveying to the owner certain benefits which otherwise the latter
could not get.

For these reasons I consider that the action which was main-
tained by the Court below was well founded and the appeal from
its judgment should be dismissed with costs.

MigNavLt, J.:—The only question that merits serious dis-
cussion here is whether the appellant is right in his construction of
secs. 13, 14, 15, 16, 17 and 18 of the Navigable Waters Protection
Act, RS.C. 1906, ch. 115, as amended by 8-9 Ed. VII. 1909,
ch. 28, so that the wreck not having been sold by auction by the
Crown for the recovery of the cost of its destruction, the
respondent cannot recover from the appellant the amount neces-
sarily paid for the removal of the wreck. Otherwise it is obvious
that the claim of the Crown is one which the appellant should pay.

The schooner ‘“Empress,” while anchored at Barrington
Passage, a public harbour, was burnt to the water’s edge, and was
abandoned to the underwriters as a total loss and by them, on
their account and on account of the owner, sold by auction for $5
to one Nickerson, the purchaser obliging himself to remove the
wreck. Nickerson swears that he twice tried to remove the remains
of the schooner to the shore and failed and so abandoned it where
it was, after taking away what could be stripped off. The Minister,
after notifying the owner to remove the wreck and this not being

239

CAN.

8. C

ANDERSON

v
Tue King;

EX pArTE
NICKERSON.

Brodeur, J

Mignault, J




CAN.
8. C.

ANDERSON

.
Tue King;

EX PARTE
NICKERSON.

Mignault, J.

Dominion Law REPORTS, [S0 D.L.R.

done, advertised for tenders to remove it, the materials to belony
to the tenderer, and received several tenders, the lowest heing
8750, and the highest $2,700. The lowest tender was accepted,
the wreck blown up with dynamite, and some of the materials
were sold by the contractor. The Crown sued the appellant and
the latter served a third party notice on Nickerson, but the issuc
was tried between the Crown and Anderson, and it was agreed that
if the plaintifi succeeded against Anderson, the trial between
Anderson and Nickerson would come on at a subsequent date.

As I have said, the claim of the Crown is one which Anderson
should pay unless, adopting his construction of the Navigalle
Waters Protection Act, it be held that the sale of the wreck under
sec. 17 is a condition precedent to the right of the Crown to c¢laim
from the owner the cost of removal,

That this question of construction is not free from difficulty 1«
shewn by the division of opinion among the members of this Court.
Section 17 deals with the sale of the obstruction or wreck. In forn
it is permissive and says that the Minister may cause such vesscl,
or its cargo, or anything causing or forming part of any such ol-
struction or obstacle, to be conveyed to such place as he thinks
proper, and to be there sold by auction or otherwise as he decins
most advisable. The evidence here is that the wreck could not e
removed from the place where it formed an obstruction, while
certain materials, such as the chains, anchors, ete., could he il
were taken away by Nickerson to whom the whole wreck had heen
sold, on account of the owner and underwriters, with obligation
to remove the wreck, before the appellant received the letter from
the Government ordering him to remove it. That the appellant
bid $3 and did not judge it wise to go higher than $5, the amount
of Nickerson’s bid, shews that he considered the game was not
worth the candle on account of the obligation incumbent on the
purchaser to remove the wreck.

It is true that the contractor was allowed to dispose of the
remains of the wreck after blowing it up. But if all these remains
had to be brought by him to shore and then sold so as to defrn
in part the cost of removal, the contractor would no doubt hie
charged more, so that the appellant gets the benefit of the valuc of
anything remaining after the wreck was blown up.

Coming back now to sees. 17 and 18, a not unreasonable c¢on-
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struction of sec. 17 would be that where the wreck or obstruction,
or & material part thereof, cannot be conveyed to the shore and
sold, there is no obligation (and I think that the word *“obligation ™
is too strong for a provision such as sec. 17, which is as I have said,
permissive in form) to sell it by auction, and if in such a case there
i« no direetion in the statute to sell the wreck, the sale cannot be a
condition precedent to the right of the Crown to recover the cost
of removal.

Moreover, if the Minister had caused the wreck to be sold
where it stood, owing to the impossibility of removing it, there is
no reason to suppose that a larger sum would have been realised
than that paid by Nickerson for, obviously, if the Minister sold
the wreck, a necessary condition would have been that the
purchaser should remove it.

But the appellant contends that after the wreek was blown up
the remains should have been sold and credited to him. 1 have
already answered that in that event the contractor would no doubt
have charged more for removal.

I may add that sec. 18 contemplates the case where there is
nothing that can be sold and in that event nothing is to be eredited
to the owner in deduction of the cost of removal. Here of course
there were some iron knees and copper, but the sale of this stuff
would not have benefited Anderson, as I have observed, if the
contractor, deprived of these materials, had charged more for
removal, and the whole of it is to my mind so insignificant that
the maxim de minimis non curat lex may be usefully applied.

On the whole, 1 consider that the appellant has suffered no
prejudice, and to allow his technical objection to prevail would
deprive the Crown of the right to ever recover what is due by him.,

I would dismiss the appeal with costs.

Appeal dismissed by equally divided Court.
MILLS v. BIDEN,

Nova Scotia Supreme Court, Harris, C.J., Longley and Drysdale, JJ.
December 19, 1919.

Wiris §l|[(i 126)—INTERPRETATION—DEVISE OF REAL ESTATE TO WIDOW

—FEE OR LIPE INTEREST--INTENTION OF TESTATOR—BENEFIT TO '

CHILDREN,

The intention of the testator must be given effect to in every will,
It must be carefully considered in determining the effect of the wording
ind general construction of the will

[Comiskey v. Bowring-Hanbury, [1905] A.C. 84, followed; Gryffith v,
Hughes, [1892) 3 Ch. 105, distinguished.]
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ArreaL from the judgment of Chisholm, J. (1918), 48 D.L.I.
662, in favour of plaintifis in an action claiming the possession of
land and rents and mesne profits thereof, and dismissing defendant s
counterclaim. Affirmed.

F. L. Milner, K.C., and T. S. Rogers, K.C., for appellant.

V. J. Paton, K.C., and E. T. Parker, for respondent.

Hagris, C.J.:—William Nelson Mills died on or about August
16, 1862, being owner in fee of the lands and premises hereinafie:
referred to and also of other lands. He left a will reading as follow -

This is the last will and testament of me William Nelson Mills of Amherst
in the County of Cumberland, carriage maker. I give and devise and bequeat))
unto my wife Elizabeth Mills all my real and personal estate of which I shall
die seized and possessed or to which I shall be entitled and all debts which may
be due to me at the time of my decease with full power and authority for her 1,
dispose of the same at her discretion by absolute deed or deeds of conveyance
executed by her, or by ber last will and testament among my children or any
one of them and should she die without executing such deed or deeds or last
will and testament, then the same to be divided among my children surviving
or their lepl nptuenuuvu if dead share and share alike. And I commit
the g of my children Elizabeth and Hibbert until they attain full
age unto my md wife whom I also constitute and appoint sole executrix of
my last will testament and devise. In witness whereof I have hereunto set
my hand and seal the eighth day of August, 1862,

Probate was granted to the widow Elizabeth Mills in January,

1863.

The plaintifis are children of William Nelson Mills and the
children of the deceased children or their representatives.

After the death of William Nelson Mills his widow seems to
have thought that she was the owner in fee of the real estate and
she made a deed of a portion of it to one William Hamilton. This
deed is dated May 6, 1873, and the defendant claims under con-
veyances from Familton or his grantees.

The widow of William Nelson Mills died on March 12, 1902,
without having disposed of the property by deed or will among the
children of the deceased and the plaintiffs’ action is brought to
recover possession of the'land so sold to Hamilton and subsequently
transferred to defendant. The widow transferred all the real
estate of the deceased to various persons and buildings have been
erected on somre of the lots and the property has very largely
increased in value and a number of actions are pending all of which
depend upon the decision in this case.

The main contention is as to whether the will of William Ne'son
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Mills on the true construction thereof gave his widow the fee o

only a life interest in the real estate. 1f she took in fee simple then

it is admitted that her deed to Hamilton and the subsequent decd:
vested a good title in defendant.

On the other hand, if the will only gave the widow a life estat
in the real estate of the deceased, it would seem to follow that she
could convey a life estate only.

In stating the case in this way I do not overlook certain con-
tentions made on behalf of the defendant on the argument to
which 1 shall refer later.

The case was tried before Chisholm, J., at Amherst, and his
decision was in favour of the plaintiffs and this appeal is asserted
herefrom, 48 D.L.R. 662.

The first question is as to the construction to be put upon the
will

Was it the intention of the testator (to be gathered of course
from the words of the will) to give his wife a fee simple, or only a
life estate, with a power to convey or to will it to the children or
any one of them and a gift over to the children equally on failure
to exercise the power to convey or will it in their favour?

Reading the whole will together I think the testator's intention
is clear. His intention that his children should benefit is perfectly
obvious as is also his intention that they should at least take on
the death of his wife. They are to take before her death if she in
her discretion should so decide and should convey it to them other-
wise on her death either by her will in their favour or otherwise
under the testator's will equally. I do not see how a plainer
intention to benefit the children could have been manifested.
They were all infants when the testator made his will and, having
confidence in his widow, he gave her power to make deeds of it
or will it between the children or give it all to one of them in her
discretion, but if she did not so convey it or will it, then it was to
o to the children equally on her death.

In the argument of counsel for the defendant it was sought to
divide the will into three distinet and separate parts or clauses
and to ignore the fact that the gift to the wife and the s ecial
power to convey or will it among the children and the gift over to
the children was all contained in one sentence. That faet is
entitled to consideration, and is an indication, 1 think, of the
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intention of the testator to give the widow only a limited estat
and not the fee.

The Farl of Halsbury, L.C., thought this fact entitled to son..
weight in Comiskey v. Bowring-Hanbury, [1905] A.C. 84.

Another thing which is very significant as indicating the intci -
tion to restrict the interest of the widow is the fact that all th
property is to be kept intact until the widow makes the conveyvance
or will giving it to the children or one of them, and if she does not
convey or will it to the children then it is to be kept intact until
her death.

I underscorce * the words of the will which make this apparent -

“1 give devise and hequeath unto my wife Elizabeth Mills
all my real and personal estate of which 1 shall die seized and pos-
sessed or to which I shall be entitled . . . with full power and
authority for her to dispose of the same at her diseretion 1
absolute deed or deeds of conveyance executed by her or by her
last will and testament among my children or any one of them and
should she die without executing such deed or deeds or last will
and testament then the same to be divided among my children, ete.”

It is the same property given to the wife which she has power
to convey or will to the children and the same identical propert
and all of it which is to go to the children if she does not convey
or will it.

This was also a feature in the Comiskey case which the House
of Lords thought indicated an intention to limit the estate of which
the wife was to take. See per Lord Halsbury, L.C., page 88.

One cannot but be struck by the many features common to
this case and the Comiskey case, and 1 am unable to distinguish
that case from this, except (in one unimportant point referred 1o
but not relied upon to any extent) that in that case there was o
gift of a sum not exceeding £150 to Charles Fisher “as my dea
wife may decide upon.”

It is, 1 think, obvious that the decision would have been the
same if this clause had not been contained in the will in question
in that case.

1 refer particularly to the reasons for judgn ent of 1.J. Cozens-
Hardy in the Court of Appeal, reported, [1904] 1 Ch. 415, and the
judgment of Lord Halsbury, Lord Davey, and Lord James, in the
Eouse of Lords, [1905] A.C'. 84,

*Underscored wors are italicized,
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see also Shearer v. Hogg (1912), 6 D.L.R. 255, 46 Can. 8.C.R.
492

It was strenuously argued that the two cases referred to
turned upon the fact that there was a trust created. It is clear
if one reads the decisions to which I have referred in the Comiskey
case that the decision did not turn upon the question as to whether
or not there was a trust. It was a question as to the intention of
the testator to be gathered from all the words of the will, and more
than one of the Lords speak of the fact of there being a trust or
not heing a trust as making no difference in the decision.

I treat the first part of the clause of the will in this case as
broad enough to give the wife a fee in the first instance and they
are practically the same words as used in the Comiskey case,
except that they were followed by the word *‘absolutely;” but no
will ean be interpreted by one clause alone, still less by a part of a
clause or sentence. We must read the whole will together and
so reading it 1 have no doubt that the testator did not intend his
wife to take more than a life or limited interest with a power to
convey or devise the property to the children and a gift over to
them on her death if she had not conveyed or devised ““the same "’
among the children in her lifetime.

It was argued that the power given by the will was to be read
as an absolute power to sell and convey and that the words ‘‘among
my children or any one of them" were to be restricted in their
application to the power to appoint by will.

I do not think that is the natural meaning of the words and |
can see no rea. on for giving them a foreed or strained construction
when the natural meaning seems so obviously to be the one
intended.

The decision of Griflith v. Hughes, [1892] 3 Ch. 105, cited to us
as supporting the construction contended for is, 1 think, really
an authority the other way. It seems to admit or take for granted
that the natural meaning was to be departed from in that case for
special reasons which are not applicable here. 1 think this ground
fails and that the power to dispose of the property given to the
widow was limited to the children of the deceased and this
whether it was exercised by deed or will.

It was also contended by counsel for the defendants that there
was an implied power of sale in the widow; that she could sell and
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comvey a good title to anyone and her deed was therefore good
and if the heirs had not received their share of the proceeds the

were without remedy except against the estate of the vidow
I cannot find any warrant for this and it seems opposed to principl
and authority. The limited power would exclude any such
implied authority as is suggested.

The principle of Kenworthy v. Bate (1802), 6 Ves. 792, and
other cases following it, does not in my opinion apply. It i
perfectly obvious, as the trial Judge has found, that the widow
never pretended to exercise the power given her by the will. Oy
the other hand, she thought she owned the property in fee und
dealt with 1t as her own.

The argument as to the Statute of Limitations also fails. It
was admitted that the statute did not bar the claim unless the
plaintiffs’ right of entry began in 1873 on the date of the deed from
the widow to Hamilton. It was urged that by conveying in fee
to Hamilton she made a tortious feoffment which gave an immedi-
ate right of entry to those in remainder and it was claimed that
more than 40 years had elapsed since this deed was given and the
claim of the plaintiffs was absolutely barred. It will be seen that
this whole contention is based upon the theory that the English
law of forfeiture by alienation was a part of the common law which
was in force in this Province.

Before the argument was closed Mr. Milner, one of the counsel
for the defendant, very properly called the attention of the Court
to the case of Berry v. Berry (1882), 16 N.8.R. 66, in which it was
distinetly held that the law of forfeiture by alienation had no
application in this Province. That case disposes of the contention
as to the Statute of Limitations and I understood counsel for
defendant so admitted. 1 mention the matter only because the
question is dealt with at some length in the judgment appesled
from.

Another question argued at some length was the question of
estoppel or acquiescence. The contention as I understand it is
that at least one of the plaintiffs, . Hibbert Mills, was estopped
from claiming in this action because he knew there was a will and
he therefore had constructive notice of the contents of it and must
be taken to have read it and understood it in the sense in which
the Courts will finally interpret it. It was also said that he was
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hound to know the law and therefore he must be taken to have
known that his mother could not convey it away, and knowing all
this he stood by and allowed Hamilton, an innocent purchaser, to
spend his money on the property.

The counsel for the plaintifis, besides denying the facts to Ix
as alleged by defendant, denied that plaintiffs could be affected by
constructive notice of the contents of a will which he swore he had
never read, and countered by arguing that if plaintifi was bound
to know and to correetly interpret a will he had never seen because
his title depended upon it, so also the defendant was bound to
know and correctly interpret this will upon which her title de-
pended; and upon this theory the defendant was not misled and
did not expend her money innocently, but with full knowledge that
the widow could only convey a life interest and therefore there
could be no estoppel.

I accept the findings of the trial Judge, 48 .1.R. 662, at 66K,
that :

Elizabeth Mills the widow, William J. Hamilton the first purchaser, and
every subsequent grantor and grantee of the property down to and including
the defendant honestly believed as to every conveyance purporting to pass a
fee simple, that a good title in fee simple passed. With respect to Byron
Mills who was about 22 years of age when his father died, I am of the opinion
that he honestly believed that the property was devised to his mother in fee
and was conveyed by her in fee to Hamilton; and that Byron Mills so honestly
believed down to the day of his death. Elizabeth Fowler died in 1871 and
before the conveyance to Hamilton. 1 am of opinion that her son Herbert
Fowler honestly believed that his grandmother had a title in fee and conveyed
such title to Hamilton and that he was of that belief down to his death. 1
believe that the plaintiff, C. Hibbert Mills, thought as his brother did as to
the title until a short time before this action was brought. 1 find also that
the price paid by Hamilton for the homestead, $2,400, represents fairly the
value of the property in 1873. I find further that Byron Mills and the
plaintiff, C. Hibbert Mills, knew that Hamilton was erecting a hotel on the
property

I cannot find that there was any fraudulent standing by on the part of
the plaintiff, C. Hibbert Mills, or on the part of the other plaintiffs or any-
body through whom they claim. These parties were not aware of their
own rights, nor were they aware of the ignorance or mistake of the pur
chasers as to their rights

And T agree with him that there cannot be any estoppel or
acquiescence in this case,

The case of Willmott v, Barber (1880), 15 Ch. 1. 96, establishes
that the acquiescence which will deprive a man of his legal rights
must amount to fraud, and it is necessary that the party setting
up the estoppel must have made a mistake as to his legal rights
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and must have expended money on the faith of his mistaken rights,
It is also necessary that the party against whom the estoppel is
set up should know of the existence of his own right which i
inconsistent with the right elaimed by the other party and he must
also know of the other party’s mistaken belief in his right, and
he must have encouraged him in the expenditure of the mone,
either directly or by abstaining from asserting his legal rights.
Many of these elements are wanting in this case.

1, perhaps, ought to refer to a contention made in this connec-
tion with reference to a letter written by the plaintiff C'. Hibbert
Mills to one Dan McLeod, which was used in cross-examining this
plaintiff. The letter was not put in by either side, but it was
argued that the plaintifi’s counsel had made it evidence by inspect-
ing it. It is unnecessary to express any opinion on this question
because, assuming this letter to be admitted in evidence, there is
nothing in it to affect the case. The letter was written in June,
1917, and the writer after stating that he received some $475 from
his mother at the time of his leaving home and later when he was
evidently in need of funds says: ““That’s all I ever received out of
the estate.” 1t was argued that this was an admission that when
he got these moneys from his mother he knew they came from the
proceeds of the sale of the real estate. The money in all probability
did not come directly from the sales of property and, as I under-
stand it, the writer did not mean to suggest that they did. What
I think is a fair inference from his language is that all he got from
his mother were these advances and if they were charged against
his share of the estate he had still a large claim. That is, I think.
the obvious meaning of his letter. Then, again, while the letter
was not put in as evidence in the case, such parts as the counsel for
defendant considered important were read to the plaintiff and he
was cross-examined at length as to what he meant by the expres-
sions used. It is impossible to think that the findings of the trial
Judge could have been affected in the slightest degree if the whole
letter had been received formally in evidence.

I would for these reasons dismiss the appeal with costs.

LoxGLEy, J.:—I approach this subject with the natural feeling
of any Judge sitting on it that it would Le desirable and right, had
the case admitted it, to set aside the judgment for the plaintiff, o
it involves over $100,000 in land which has grown up in the 30
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or 40 years since this case first arose on the making of the will of
Mills, deceased. But I have searched in vain for any loophole by
which, without violating the law of the country, this could be
overturned. My reasons for this are so completely embodied in the
judgment of the Chief Justice, and the authorities cited by him are
so conclusive, that I rely upon his judgment and concur in it.

DryspALE, J. (dissenting) :—I have to dissent from my brothers
in this appeal.

I am of the opinion that there is error in the judgment of
Chisholm, J., herein. The trial Judge is in my view in error when
he calls to his aid sec. 28 of the Wills Act, R.S.N.8. 1900, ch. 139, in
interpreting the testator’s devise to the widow. When thetrial Judge
deals with the query, ““Have we in this will an absolute gift of the
land to the widow?” 1 think there was error in his conclusions.
No doubt a mere devise of the land without words of limitation
would create a life estate only. But where the testator as in this
case devises all his real estate to his wife the long settled rule is
that the use of such words creates and carries a fee. This rule was
not controverted by respondent’s counsel and authority binding
upon us was cited in its support. Taking this rule for granted,
testator commences his will by an absolute fee to his wife in his
lands followed by a power of disposition and in the event of failure
to exercise the power a devise or gift over to testator’s children.
The trial Judge held the provision for the wife a life interest in the
lands of testator by a failure to apply the rule I have referred to, by
the use of the statute mentioned and discussing a * contrary
" on the face of the will. To my mind this was error.
I think we have here a fee to the wife in clear terms followed by
words sounding like a power and on failure of the exercise of the

intention’

power a gift or devise over in fee. Here we have two fees and
which is to take effect? I think the rule taken from Halsbury
and from Farwell on Powers cited in the opinion of the trial Judge,
at page 79, applies and the gift over is repugnant and void. Onee
I find an absolute gift to the wife in fee with nothing in the context
shewing any intention to restrict the absolute gift I think there
cannot be a gift over taking the property out of the due course of
devolution on the death of the first named grantee or devisee, in
this case the wife. The land in question here was treated by the
wife as her property, duly sold and disposed of for value and has
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changed hands many times. The defendant clains through the
wife and has, 1 think, a good defence. Besides relying on the
interpretation of the will which I accept he has raised several
other matters of defence which I will not deal with in detail othe
than to say I think they will not bear investigation. 1 woull
allow the appeal and dismiss the action. Comiskey v. Bowring-
Hanbury, [1905] A.C. 84, was much relied upon by counsel for
respondent but an examination of that case shews me that there
the will indicated a trust for the nieces which was given effect to.
1 cannot distinguish this case at bar from Bowman v. Oram (1891,
26 N.S.R. 318, decided by a strong Court here covering the very
point discussed, a case which I feel bound to follow.
Appeal dismissed.

GRANT v. SCOTT.

Supreme Court of Canada, Damn, cd., ldlnqton, Duff, Anglin, Brodeur and
Mignault, JJ 1919.

Biris anp Notes (§ 1T B—65)—INDORSEMENT BY THIRD PARTY—NU hisk-
QUENT INDORSEMENT BY PAYEE—LiABiary—Biuis or Excuancy

Acr, RHC 1906, m llD sEC. 131,
dorsed by a third party, before it i

When
mdnued h) the‘;nw t)w former is liable as a1 indorser to the latter

Robinson v. Mann (19001), 31 Can. 8.C.R. 434, followed.]

ArpeAL by the defendant from a decision of the Supreme Court
of Nova Scotia (1918), 52 N.8. R. 360, affirming the judgment
for the plaintiff at the trial.

The defendant, to secure a debt due by one Holmes to the
plaintiff, wrote his name across the back of a promissory note
made by Holmes in favour of the plaintifi who afterwards wrote
his name under that of defendant. The note was protested and
an action brought against defendant as an indorser. The Courts
below held him liable.

Findlay Macdonald, K.C., for appellant.

Neil R. McArthur, for respondent.

Davies, (".J.:—I am of opinion that the unanimous decision of
this Court in the case of Robinson v. Mann (1901), 31 Can. S.C.R.
484, that under sec. 56 of the Bills of Exchange Act, 1890, a
person who indorses a promissory note not indorsed by the payee
may be liable as an indorsee to the latter, is conclusive in this

appeal.
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I myself was a party to that judgment. It has remained now
for nmany years unquestioned and been accepted throughout
Canada as law. 1 see no reason for raising any doubt now upon
its correctness,

The appeal should be dismissed with costs.

lomvaTox, J.-—It seeus to e that the question raised in the
apreal herin is decisively concluded by the decision in Robinson
v. Mann, 31 Can. 8.C.R. 484, and therefore that this appeal
should be dismissed with costs.

Du¥r, J.:—This appeal should be dismissed with costs.

I concur in the unanimous judgment of the Court below that
it is governed by the ecision of this Court in Robinson v. Mann,
31 Can. S.C.R. 484.

ANGLIN, J.:—The appellant, intending to become a surety
for the maker to the payee, wrote his name across the back of a
promissory note. On precisely similar facts this Court in Robinson
v. Mann,31 Can.S.C.R. 484, held the defendant liable as an indorser
by virtue of sec. 56 of the Bills of Exchange Act of 1890 now
sec. 131 of R.S.C. 1906, ch. 119, made applicable to promissory
notes by sec. 186. That decision has been uniformly accepted
as the law of Canada in the Provincial Courts and by text writers
of repute. The respondent makes the following references:—

Slater v. Laboree (1905), 10 O.L.R. 648; McDonough v. Cook
(1509), 19 O.L.R. 267; Knechtel Furniture Co. v. Ideal House
Furnishers (1910), 19 Man. L.R. 652; Johnson v. McRae (1910),
16 B.C.R. 473; Falconbridge on Banking (2nd ed.) 701; Maclaren
on Bills and Notes (2nd ed.) 334.

I had occasion shortly after becoming a member of this Court
to examine with some care how far the doctrine conveniently
designated stare decisis should be held to govern it. Stuart v.
Bank of Montreal, (1909),41 Can.8.C.R.516,at page536. 1havehad
no reason to change the views there expressed. Holding them,
this case is for me concluded against the appellant by Robinson
v. Mann, supra. 1 may add that personally I agree with the
interpretation there placed on sec. 56 of the Bills of Exchange Act,
53 Viet., 1890 (Dom.), ch. 33.

Brobeur, J.:—This case is concluded by the decision of this
Court in Robinson v. Mann, 31 Can. S.C.R. 484,
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By sec. 131 of the Bills of Exchange Act, it is provided that when
a person signs a bill otherwise than as a drawer or acceptor, he
thereby incurs the liability of an indorser to a holder in due
course and is subject to all the provisions of the Act respecting
indorsers.

This section contains an important addition to the correspond-
ing section of the Imperial Act and it would not be advisable then
to follow the British decisions.

In the case of Ayr American Plough Co. v. Wallace (1892,
21 Can. 8.C.R. 256, decided in 1892 on a promissory note made
before tt above addition, Sir Henry Strong stated that if the
case were under the new law the defendant would have been held
liable. This dictum was followed in the Province of Quelcc
where the doctrine had always existed, (Pothier, Trait¢ (i
change, no. 132, art. 2311 C.C".) and also in some other Provinees

Balcolm v. Phinney (1892), 30 C.LJ. (N.8.) 240.

Watson v. Harvey (1894), 10 Man. L.R. 641.

Fraser v. McLeod (1895), 2 Terr. L.R. 154,

Pegg v. Howlett (1897), 28 O.R. 473.

The question, as I said before, was finally scttled by this
Court in 1901 in the case of Robinson v. Mann, 31 Can. S.C Il
484, where it was held that the Molsons Bank were holders in due
course of a note made payable to their order and which the defen -
ant had indorsed above them and that his indorsement was s
form of liability which the Bills of Exchange Act had adopted.

I do not see any reason why this decision which has leen
followed should be changed.

The appeal fails and should be dismissed with costs.

MigNavrt, J.:—The point to be decided in this case is a
very simple one.

The appellant signed his name across the back of a promissor
note whereby one Holmes promised to pay to the respondent
$500 twelve months after date with interest at 8¢ per annun
as well after as before maturity. He claims to have thus signed
the note as security for Holmes. He now contends that he 1= not
liable as an indorser of the note.

Section 131 of the Bills of Exchange Act, RS.C., ch. 119,
which applies to Loth bills of exchange and pronissory notes, stutes
that
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No person is liable as drawer, endorser or acceptor of a bill who has
not signed it as such; provided that when a person signs a bill otherwise than
as a drawer or acceptor he thereby incurs the liabilities of an endorser to a
bolder in due course and is subject to all the provisions of this Act respecting
endorsers.

In Robinson v. Mann, 31 Can. 8.C".R. 484, a similar case, it was
gaid by this Court, under the authority, sec. 56 of the Bills of
Exchange Act, 1890, now sec. 131, that a person who indorses a
promissory note not indorsed by the payee may be liable as an
indorsee to the latter.

lhe fact that the payee, Scott, when he placed the note in
the hands of the Royal Bank for collection, also indorsed the
note, and he did so under the signature of the appellant, does not
take the case out of the operation of sec. 131, and I cannot follow
the argument of the appellant when he says that the respondent was
not & holder in due course, for he clearly was one as the word is
defined by sec. 56. Robinson v. Mann, supra, is conclusive author-
ity that the payee can hold as an indorser a person who signs the
hill or note otherwise than as a drawer or acceptor.

'he appeal should be dismissed with costs.

Appeal dismissed,

WELLINGTON v. SELIG.

Saskatchewan Court of Appeal, Haultain, C.J.S., Newlands, Lamont and
Flwood, JJ.A. December 23, 1919,

Conrracrs (§ 11 D—170)—SALE OF LAND—PAYMENT IN GRAIN BY INSTAL-
MENTS — ACCELERATION CLAUSE— REPUGNANT TO AGREEMENT—
Errecr.

If the acceleration clause in an agreement for the sale of land is repug-
nant to the other clauses, it cannot be given effect to.
[Sherrin v. Wiggins (1917), 27 Man. L.R. , referred to.]

AppEAL by plaintiffi from the trial judgment in an action
on an agreement for sale of land. Varied.
J. W. Corman, for appellant.

V. A. Macpherson, for respondent.

Havvraan, CLJ.8., concurred with Elwood, J.A.

Newranps, J.A.:-—The defendant Selig purchased the south
half of 15-11-13 West of the Third Meridian from the defendant
Smithfor $9,600, and paid cash $1,635, and agreed to pay the balance
in crop payments by giving to the vendor three-quarters of the
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crop raised on said land each year. As collateral security for the
payment of the first $3,000, of the deferred payments, Selig g\¢
Smith a mortgage on the west half 10-11-13 W.3rd. On the land
sold by Swith to Selig there was a mortgage for $2,600, to the
Saskatchewan Loan & Investment Co., Ltd., and the agreement

" of sale contained a provision that before making the annual

payment on the purchase price the purchaser shall have the right
to ascertain if the vendor has made the payments of the interest
and of the instalments under said mortgage, and if they have
not been made the purchaser shall have the right to make them
in the name of the vendor, such payments by the purchaser beine
considered to be made on account of the purchase price of :aid
land.

Both the agreement of sale and the mortgage given as collateral
security thereto were assigned to the plaintiff, defendant Selig
having notice of and being a party to said assignment.

The first payment under the agreement of sale was due Decen-
ber 1, 1917, and although plaintifi’s share of the crop in that vear
amounted to $962.43, nothing was paid to him thereon. Ie
therefore brought two actions, one on the agreement of sale for
the full amount of the deferred payments which he claimed to be
due under an acceleration clause therein, with the declaration of a
vendor’s lien and a sale thereunder, or, in the alternative, for an
accounting and judgment for the amount found to be due him,
and damages for the failure of defendant Selig to perform certain
covenants contained in said agreement of sale; and the second for
the foreclosure of the mortgage, and in the alternative for a sale,
he claiming that in this case too the whole amount was due under
the acceleration clause therein. These two actions were tried
together, and the trial Judge held that, the deferred payments
having been agreed to be made in grain, the acceleration clause had
no meaning, and he gave him judgment for the amount of the puy-
ment that had not been made, i.e., #; of the crop grown on the
land in 1917, which he found amounted to said sum of $062.43,
less the sum of $348.60 paid by defendant Smith on the mortgage
on the land described in the agreement of sale, which, he says
in his judgment, was admitted by counsel to have been paid by
defendant Smith to the Saskatchewan Loan & Investment ('o.
In the mortgage action he held that the whole amount was due
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the under the acceleration clause, and he made an order for the sale  SASK.

re of the land covered thereby for such amount less the said sum of C. A.
land £348.60, paid on the mortgage to said Saskatchewan Loan & wgiimvaron
the Investment Co.

ent From the judgment in the action on the agreement of sale the
nual plaintiff appeals, on the ground that the trial Judge was wrong
ight in holding that the acceleration clause was not applicable and that
rest he should have given him a judgment for the full amount due
ave under the acceleration clause and a declaration that the plaintiff
hem had a vendor’s lien therefor and ordered a sale thereunder; and as

v.
Seua.
Nowlands, J.A

eing to the judgment in the mortgage action, that defendant should not
said have been given credit for said payment of $348.60 to the Sas-

katchewan Loan & Investment Co., but that he should be only
eral allowed to redeem such mortgage by paying the whole amount

telig of the crop due in 1917, viz.: $962.43, with the taxes, interest and
costs of both actions.
em- The principal question to be decided in the action on the
vear agreement of sale is, the effect of the acceleration clause.
He The land in question is sold for $9,600; $1,635 is paid in cash,
for and the remaining sum of $7,965

s be by crop payments in annual instalments as hereinafter provided, together with
interest at 8%, per annum from the day of the date hereof, to be paid on the

of a said sum or 80 much thereof as shall from time to time remain unpaid as well
ran after as up to maturity, such interest to be payable yearly on December 1,
\im, until the ‘hoho“homonoyl payable hereunder are fully paid and the first
tain of such p of i tob due and be payable December 1,
’ 1017, mmut in arrear to be forthwith added to the principal and to bear
| for interest at the nld rltae und in the event of default being made in payment of

a

wle, any sums p (including taxes and insurance premiums) or
any part lhemol. the whole purchue money to forthwith become due and
payable,
The amount and manner in which these crop payments are to

be made are set out in the following clause:
had 3. The purchaser further agrees with the vendor that the purchaser shall
ny- and will at the proper season during 1917 and each succeeding year during the
the wlf!inuanoe hereof, seed to wheat or such other grain as the vendor shall in
143 wn!{n( consént to, all of the said land then under cultivation, save such
] portion thereof as may be left to be fallowed as herein provided; shall
rage and will properly care for and harvest the crops at the proper season in each
savs year; shall and will immediately after the harvesting thresh the said crops;
Ity and shall and will immediately after the threshing deliver at an elevator or

k in cars at Neville, Baskatchewan, the three-fourths share or portion of all
Co. seid crops as the same come from the thresher, in the name of the vendor.
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And the manner in which the vendor is to apply these payments
is provided for in the following clause:

9. The said share of crop so delivered under the provisions hereof by the
purchaser to the vendor shall be by the vendor applied at the then market
price of the grain, first, in payment of the interest payable hereunder in tlat
year; next, in payment of arrears of any kind payable hereunder; and the
balance on account of the purchase money.

The effect of these provisions is that the purchaser agrees
to pay the balance due on the property in grain, and nowhere
does he agree to make these payments in any other manncr
excepting in the following clause:

18. Notwithstanding anything herein contained, it is agreed that the
said purchase price of the said land is to be paid in full on or before Deceilyr
31, 1926, and if the crop payments herein provided to be made shall not 1y
that time have paid all sums payable hereunder, the balance unpaid shall
on that date become due and payable by the purchaser to the vendor in
lawful money of Canada.

Now if all payments up to December 31, 1926, are to be made
in grain by delivering to vendor 3{ of the crop raised on the
land, I do not see how these payments can be accelerated unless
by delivering the whole of the crop raised. The purchaser is only
obligated to pay 34 of the crop raised each year. It is impossilile
to accelerate these payments, and therefore that clause can have
no effect.

If the purchaser does not keep his agreement to plant and
harvest a erop and pay over the vendor’s share to him, his remedy
is either an action for damages or an action for rescission of the
contract, and it is only after December 31, 1926, that he can
require him to pay the balance of the purchase money in lawful
money of Canada.

I think, therefore, that the trial Judge was right in holding
that the acceleration clause in the agreement of sale was inappli-
cable.

As to the amount he found to be due, I am also of the opinion
that he was correct. The total amount for which the land was
sold to Selig was $9,600. On this land was a mortgage to the
Saskatchewan Loan & Investment C'o. On the purchaser paying
the whole $9,600 to the vendor, he would be entitled to a transfer
of the land free from this mortgage. For the protection of the
purchaser it was provided that if the vendor omitted to pay
interest or an instalment due on this mortgage the purchascr
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could pay same, such payment to be considered a paymeit on
account by him. This must mean a payment on account of the
payment due on the agreement of sale. Now on December 1,
1917, there was a payment of $062.43 due under the agreement.
This was not made. There was also a pavment due under the
mortgage to the Saskatchewan Loan & Investment Co. of $348.60.
The vendor did not make this payment, therefore the purchaser
could make it and it would be considered to be a payment on
account of what he owed, and if made by him should be deducted
from the $062.43, the payment due under the agreement of
S:Ill'.

This payment was made by Smith to the mortgage company
in January, 1918. This is stated by the trial Judge in his decision
to have been admitted by the counsel at the trial. Selig had paid
part of the money he owed plaintiff to Smith, therefore 1 presume
Smith made the payment out of this money and, as he had then
no interest in the land, he must be presumed to have made it on
Selig’s account, and as plaintiff got the benefit of it, Selig should
be credited with it.

I therefore think the trial Judge's judgment in the action on
the agreement of sale is correct.

As to the mortgage action, the mortgage having been given
as collateral security, the amount due under it can only be the
amount due on the principal debt. There is an acceleration clause
in the mortgage and the trial Judge gave effect to it. I think
he was wrong in so doing, as no more can be due under the collateral
security than is due on the principal debt. To make a larger
amount due on the collateral security than on the principal debt
would be making a penalty for non-payment against which the
Court would relieve. Besides the payments by the collateral
mortgage are at the same dates as the original indebtedness, and
as default in the payment of the debt would be a default in the
security rendering the whole amount thereof due if the acceleration
clause was to be given effect, it would follow that, by default of a
small payment under the agreement of sale, the whole amount of
the mortgage would become due, and that would not be according
to the terms of the mortgage, which makes it collateral not to
the first payment only, but to all payments up to $3,000.

I would therefore amend the trial Judge's judgment in the
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mortgage action providing for the payment into Court of all
‘moneys realised from a sale of the land under the mortgage ovcr
and above the amounts he has found to be due under the agree-
ment of sale, together with the interest and costs.

With this amendment to the trial Judge's judgment, I would
" dismiss the appeal with costs.

As both judgments are for the same cause of action either
one or the other should be stayed. Therefore on plaintifi's
proceeding on one judgment the other will be stayed until further
order.

LamonTt, J.A.:—The main contest on the argument of this
appeal was as to whether or not the whole purchase money became
due and payable by reason of the purchaser’s default and the
acceleration clause.

Under the agreement the land was sold for
the price and sum of $9,600 payable as follows: the sum of $1,635 on the day
of the date hereof, the receipt whereof is hereby by the vendor acknowledged,
and the remaining sum of $7,965 by crop payments, in annual instalments as
hereinafter provided; together with interest at the rate of 87 per annum
from the day of the date hereof, to be paid on the said sum or so much thereof
as shall from time to time remain unpaid.

The share of the erop to be delivered to the vendor was a
three-fourths share of all the crep, and this was to be delivered
at an elevator or in cars at Neville in the name of the vendor.

the agreement then provides as follows:

9. The said share of crop so deli d under the provisions hereof by the
purchaser to the vendor shall be by the vendor applied at the then market
price of the grain, first, in payment of the interest payable hereunder in that
year; next, in payment of arrears of any kinds payable hereunder: and the
balance on account of the purchase money . .

18. Notwithstanding anything herein oontunod. it is agreed that the
said purchase price of the said land is to be paid in full on or before December
31, 1926, and if the crop payments herein provided to be made shall not
by that time have paid all sums payable k der, the bal unpaid shall
on that date b due and payable by the purchaser to the vendor in lawful
money of Canada.

In view of these provisions it seems to me impossible to hold
that the delivery of three-fourths of the erop to the vendor did
- not in each year cover both principal and interest, and in my
opinion the vendor, apart from the share of the erop, was not
entitled to demand payments of interest from the purchaser.

As to the acceleration clause, it is true the agreement provide:|

that
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in the event of default being made in payment of any sums payable hereunder
(including taxes and insurance premiums or any part thereof) the whole
purchase money to forthwith become due and payable.

The purchase money, however, was not payable in cash, but in
grain; at least until 1926.

As held by Mathers, C.J.K.B., in Sherrin v. Wiggins (1917),
27 Man. L.R. 572, at 575:

A provision that upon default the whole purchase money should immedi-
ately become due and payable in half crop payments would be absurd and
ridiculous.

The reasoning and conclusions of the Chief Justice in that
case I desire to adopt.

What we are in the present case asked to do is, to make a new
agreement for the parties by adding a clause that in the event
of default on the part of the purchaser the whole purchase price
unpaid shall immediately become due and payable in money.
The parties might have made such an agreement had they been
so minded, but they did not do so, and, in my opinion, we cannot
make it for them. The acceleration clause in my opinion is inap-
plicable to purchase money payable by delivering a specified share
of the crop. It is repugnant to the other clauses in the agreement,
and cannot be given effect to.

Selig, however, made default in the payment of the plaintifi’s
share of the 1917 crop, which the trial Judge found amounted to
$062.43 less $348.60, paid by Selig to Smith and paid by Smith
on the mortgage which the Saskatchewan Loan & Investment Co.
held against this land. The agreement of sale between Smith
and Felig provided that if Smith did not pay the instalments
and interest on this mortgage Selig might make them, and such
payments would be considered as made on account of the pur-
chase price. 'This in my opinion would give Selig a right to deduct
from the share of the crop going to the vendor in any one year
the amount of any payment he might make to the mortgage
company. -

The trial Judge states that it was admitted that Selig had paid
through Smith the sum of $348.60. Counsel for the appellant now
contends that this was a mistake. If there is any doubt as to
the amount, a reference may be had to the local registrar to clear
up the point, and whatever amount is found to have been paid
must be deducted from the $962.43, because Wellington is_now
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subject to all the provisions of the agreement to the same exter
as Smith before he assigned to Wellington.

The plaintifi in my opinion is entitled to an order for speci
performance of the agreement, and a declaration that he wu
entitled to a vendor’s lien subject to the mortgage on the lan
As 1 have already pointed out, a reference to the*local registr
may be had to ascertain the amount due.

The defendants to have 30 days within which to pay the amount
so found. In default of payment, the plaintiff may have a sal
of the property to satisfy his vendor's lien.

Re mortgage action: The mortgage being given as collatera
security only to the first £3,000 of the purchase money, and =
I am allowing the defendants 30 days within which to pay whatever
balance may be found due for the erop of 1917, which is the only
crop involved in this action, 1 would stay the mortgage action
for 30 days. If the defendants pay the purchase money in arrea
and all costs of both actions, the mortgage action should then
stand dismissed, as the plaintifi’s agreement would be in good
standing, and 1 would vary the judgment of the trial Judge
accordingly.

Erwoon, J.A.:—This is an appeal with respect to two actions
one under an agreement of sale for the land and the other on
mortgage, which were consolidated and tried together.

So far as the action on the agreement of sale is concerned,
there are three objections taken by the appellant to the judgment
of the trial Judge: (1) That the trial Judge improperly eredited
the defendant Selig with $348.60; (2) that the trial Judge was in
error in holding that, under the circumstances, there was no
acceleration of the payments falling due under the agreement of
sale, and (3) that the trial Judge was in error in holding that it
was necessary for the plaintiff to shew that a clear title to the
land in question could he given.

There was no evidence given of this alleged payment of $348.60,
and the only reference to it is in the judgment of the trial Judge,
in which he says that it was admitted by counsel that this sum
had been paid on account of the first mortgage.

To understand what is meant by this transaction it is necessar)
to explain the facts a little more fully.

By an agreement in writing dated February 5, 1917, the defen-
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dant Smith agreed to sell and the defendant Felig »greed to purchase
the south half-15-11-13-W3rd Meridian in the Provinee of Sas-
katchewan, for the sum of 80,600, payvable as thercin stated as
follows:

The sum of 81,635 on the day of the date hereof, the receipt whereof is hereby

by the vendor acknowledged, and the remaining sum of 87,965 by erop pay-
ments, in annual instalment hercinafter provided; together with interest
t the rate of 8¢ per annum from the day of the date hereof, to be paid on
the said sum or so much thereof as shall from time to time remain unpaid
ind as well after as up to maturity; such interest to be payable yearly on
December 1, until the whole of the monies payable hereunder are fully paid
i the first of such payments of interest to become due and bhe payable
December 1, 1917; interest in arrear to be forthwith added to the principal
and to bear interest at the said rate; and in the event of default being made
in payment of any sums payable hereunder (including taxes and insurance
premiums) or any part thereof, the whole purchase money to forthwith become
due and payable.

The land so agreed to be sold had at the time of the agreement
a mortgage thereon in favour of the Saskatchewan Loan & Invest-
ment Co., and the agreement of sale between Smith and Selig
provided, inter alia, as follows:

It is also specially agreed between the said parties that before making
the annual payments herein provided on the purchase price the purchaser
shall have the right to aseertain if the vendor has made the payments of the
interest and of the instalments under a certain mortgage registered against
the said lands in favour of the Saskatchewan Loan and Investment Co., and
if these payments have not been made the purchaser shall have the right to
make them in the name of the vendor, said such payments by the purchas

being considered made on account of the present purchase price of the
inds

For the purpose of securing the payment to the said Smith
of the first $3,000 of the deferred payments under said agreement
of sale, Selig granted to the said Smith a mortgage on the west
half-10-11-13-W3rd, for securing payment of the sum of $3,000,
payable as per the terms of said agreement of sale. This latter
mortgage was also subject to a mortgage to the Saskatchewan
Loan & Investment C'o. Smith subsequently assigned to the
plaintifi the said agreement of sale and the mortgage given to
him as collateral security as above, and also transferred to the
plaintiff the land agreed to be sold.

Counsel for the appellant on the argunent before us stated that
the trial Judge was under a misapprehension as to admission before
him with regard to the $348.60. 1 have consulted the trial Judge,
md I gather from such consultation that there is a possibility
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that he may have misapprehended the effect of what was saul
with respect to the $348.60. I think it is quite clear that the whol,
of this $348.60 should not be credited to the defendant in th
cause of action herein. It was claimed that this $348.60 was puil
by Smith to the loan company; part to be applied on the interest
on the mortgage upon the land agreed to be sold and part upo
the interest on the first mortgage on the land mortgaged o
collateral security for the $3,000. As to the payment on this latte:
mortgage, the defendant is of course not entitled to any credit,
and he is only entitled to credit on the first mortgage if the pay-
ment was made by Selig, or by Smith for or on account of Selig.

So far as the acceleration clause in the argument sued on is
concerned, I am of opinion that the facts of the present cas
distinguish it very easily from Sherrin v. Wiggins (1917), 27
Man. L.R. 572

In the agreement for sale in the case at bar it is quite true that
the principal is payable by erop payments, but I am of the opinion
that the interest is payable quite apart from the crop. It is pay-
able on a time certain, which distinguishes it from Sherrin v.
Wiggins. There are provisions in the agreement with respect
to applying the crop on interest and principal, but I am of the
opinion that that is merely a method of providing for what is to
be done with the erop and how it is to be applied. If there is
no erop, or if there is an insufficient crop, the interest is nevertheless
payable in cash. Apart from that, however, the taxes are clearly
payable in cash, and in the event of default being made in pay-
ment of either interest or taxes, the whole purchase money became
due and payable.

1 am, therefore, of opinion that the trial Judge was in error
in holding that the whole of the purchase price was not due
and payable forthwith.

So far as the title to the land is concerned, the only objection
which the trial Judge takes to the title is the mortgage in favow
of the Saskatchewan Loan & Investment Co., above referred to
It will be noted that that mortgage is expressly referred to in the
agreement of sale, and provision was made for payment by the
defendant Selig to the mortgagee in case of failure to pay by the
vendor, and T am of the opinion that the existence of the mortgage
upon the land is no objection to the plaintifi's prayer for relicl.
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The amount due on the mortgage will, of course, be taken into
consideration in computing the amount to be paid into Court
by the defendants, but the existence of the mortgage, under the
circumstances of this case, is no bar to the plaintifi's claim to relief,

I would therefore make a reference to the loeal registrar to
ascertain what part, if any, of the said sum of $348.60 was paid
by or on account of the defendant Selig on the mortgage upon
the south half of Sect. 15, Tp. 11, Range 13, west of the Third
Meridian in the Provinee of SasKatchewan. The sum so found
to have been paid to be credited on the date of the payment
thereof on the said agreement in question, and the local registrar
then to compute, after crediting such amount, the balance remain-
ing unpaid under said agreement, and the defendants ordered to
pay into Court to the credit of this cause within 30 days thereafter
the said sum so found due, together with interest at 8 per annum,
from the date that the last annual rest is made in computing said
sum, on the sum found due at such last annual rest, and the
costs of this action to be taxed less the amount due on the mortgage
against the land covered by said agreement as of the date of the
payment into Court, suth amount due on such mortgage to be
ascertained by a reference to be held on the application of any of
the parties. In case default is made in payment into Court, the
land to be sold subject to the mortgage against it and taxes and
seed grain liens, the proceeds of the sale to be applied as follows:

1. In payment of the expenses of the sale including an allowance to the
officers selling;

2. In payment of costs of the action;

3. In payment of the amount due to the plaintiff as hereinbefore set forth,
together with interest down to the date of the delivery of the transfer, less
the amount due on the date of the sale on the mortgage against said land.

Provided, however, that the defendants shall be relieved from
the consequences of such default on paymwent of the taxes now
due against said land, and on payment into Court before said sale
of the costs of action, together with the arrears due under the
agreen ent as follows:

(a) December 1, 1917; share of erop for 1917—8962.43, less any amount
to which the defendant Selig is entitled to be credited as having paid on the
said mortgage on said land agreed to be sold and as above referred to; (b)
On December 1, 1918, interest from December 1, 1917, at 8 per cent. per annum
on the balance unpaid under the agreement; () Interest on amounts payable

under (a) and (b) from December 1st, 1918, to date of payment at 8 per cent.,
per annum,

WELLINGTON

Elwood, J.A.
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So far as the judgment on the mortgage is concerned, the
defendants should only be relieved from the consequences of their
default upon making the payments hereinbefore referred to
with respect to agreement for sale of the land, and upon poy-
ment of the costs of action upon the mortgage.

The plaintiff should have the costs of this appeal. Any partv
may apply to a Judge for further directions.

Judgment varied.

B.C. ELECTRIC R. Co. v. DUNPHY.

Supreme Court of Canada, Dumca. CJ Idmglon, Duff, Anglin, Brodeur and
d Mignault October 20 lu{

Avrear (§ VII L—(70)—anmus oF Jl'nv—l\:uuc:th—l’L:Amm;p»
SUFFICIENCY OF FINDINGS.

In an appeal on the grounds of contributory negligence, the findings
of the jury, \\hlch were read in conjunction with the pleadings, tle
evidence, and the charge of the Judge, were found to be justified, and
sufficient to support the judgment entered

[Dunphy v. B.C. Electric R. Co., 48 D.L. R, 38, affirmed.]

ArreAL from the judgment of the Court of Appeal for British
Columbia (1919), 48 D.L.R. 38, affirming the judgment of the trial
Court with a jury and maintaining the respondent’s, plaintifi’s,
action.  Affirmed.

E. C. Mayers, for respondent.

Davigs, C.J.:—I confess that at the close of the argument on
this appeal I felt inclined to allow it on the grounds submitted
by counsel for the appellant, first, that the evidence of Cross, one
of the witnesses for the respondent and who was in the respondent s
motor car at the time the collision with the street railway happencd.
shewed clearly that he, Cross, had seen the electric car approaching
and had warned the respondent Dunphy who wes driving the motor
car about 30 or 40 feet away from the track: “Look out, look out,
the car.” (No evidence was given challenging or qualifying
Cross's evidence #s to his having given the warning or to the
effect that it had not been heard by Dunphy), and secondly, that
the jury had failed to find in answer to the question put to them
a8 to what the negligence of the defendant company consisted
of—anything definite or certain—and that their finding wos
altogether too vague and uncertain to uphold the verdicet entercd
against the defendant.
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d, the However, after reading the evidence over and the Judge's

f their charge to the jury, which was very clear, and considering that 8.C

wod to in appreciating the weight to be given to Cross's evidence the “(

1 par- jury had the advantage of having had a “view” of tne locality ]CII{."(.T::_"
where the collision occurred and of seeing and deciding as to the “l.:””

7 part extent the alleged growing trees between the motor and the i
car would have prevented Clarke seeing from the motor the Devies CJ.
red approaching electrie car, I am, but with some doubt, of the opinion

that we would not be justified in allowing the appeal and either

dismissing the action or granting a new trial.
Read in connection with the Judge's charge to them, the
eur and jury’s findings as to the defendant’s negligence may be held
to be definite enough and the evidence of Cross with respect
g to the warning shouted by him when he says he saw the electric
findings

128, the : . . . . "
ed, and by the jurymen who had a view of the locality than it can possibly

car approaching would be much better understood and appreciated

be by the Judges of this Court on the printed evidence and the
conflicting contentions of counsel upon that evidence.
British
1e trial
ntifi’s,

Not being convinced, therefore, that the judgment appealed
from is clearly wrong, I will not dissent from the judgment dis-
missing the appeal.

IniNcron, J.:—I find the answers of the jury quite intelligible
mt on when read in light of the evidence and the trial Judge's charge

nitted to the jury.

8, one The question of contributory negligence was one for the jury
dent's and their answer leaves no reason to rest the appeal thereon.
pened The appeal should be dismissed with costs.

ching A
o Durr, J.:—Counsel for appellant bases his appeal upon two

grounds: First, he argues that the admissions made by a witness
called on behalf of the plaintiff, and indeed admissions brought
out by the plaintiff’s counsel in examination-in-chief, conclusively
establish the defence of contributory negligence.

motor
k out,
lifying
to the
\, that = .
themn I'he passages relied upon are as follows:

Q. When did you realise that the street car on the interurban was upon
you, or was there? When did you first realise that it was coming? A. Well, I
glanced up to the track, when we were about, I suppose, 30 or 40 feet away from

sisted
‘ wis

ntered the B.C. Electric tracks. I am not saying this definitely, but approximately,
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I glanced up to the track towards the east, and I saw the street car comin g
and I shouted then to Dunphy: “Look out, look out, the car.” Q. And you
saw the car coming? A. And I saw the car coming, yes. Q. It would h
been then about how far away? A. About 3 car lengths I should think. 1|
could see the top of the car and not the bottom of it. It was the trolley jle
Isaw first. Q. Well, how long after you shouted was it that you were struck
by the other car? A. Well, it was so quick I could not say. It was no
more than a second or a couple of seconds. Q. From the time you shout«!
to Dunphy until the time you were struck? A. Yes.

The evidence as it stands affords no doubt very powerful
support to the contention of the defendants that the plaintiff,
if his attention had been reasonably alert to the situation as le
was coming up to the railway track, must have had sufficient notice
of the approach of the car in time to avoid a collision, and coupled
with the observations of Taylor on the following page and with the
fact that the plaintiff was not called to explain the failure to act
upon Cross's attempt to warn him, it must, I think, be held to
have established for all the purposes of the trial, the fact that
Cross did shout to the plaintiff as he says he did. The discussion
of the law to be found in the books on the effect of a statement
made by a witness damaging to the party who calls him, is not
entirely satisfactory. The Common Law Procedure Act of 1854,
17-18 Viet., (Imp.), ch. 125, sec. 22, which is the parent of the
corresponding statute in British Columbia, provides that a party
may

In case the witness shall, in the opinion of the Judge prove adverse,
contradict him by other evidence,

seeming, as Stephens, J. (Digest Note XLVIL), points out, to
imply that the right to contradict his own witness in such circun-
stances rests upon the condition that the trial Judge shall consider
and hold the witness to be adverse. This, however, Stephens, J.,
remarks “is not and never was law’’: Greenough v. Eccles (1859),
5 C.B. (N.8.) 786. And the generally accepted rule appears to be
that it is always open to a party to adduce evidence inconsistent
with statements made by one of his witnesses, which, of course, is
a very different thing from discrediting him by general evidence
as to character.

There is a passage, however, in the judgment of Lord Sumner
then Hamilton, J., in Sumner v. John Brown and Co. (1909),

25 T.L.R. 745, which seems to enunciate a somewhat stricter rule:
Upon the question of the plaintiff Leivesley’s evidence, Mr. Keogh had
called him with his eyes open and with full knowledge of what he was likely
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to say, and it was not competent for the defendants to contradiet him on the
vital point of contract or no contract. It was not as if unexpected evidence
had been given or there had been some contradiction in details. When two
equally credible witnesses called by the same side flatly contradicted each
other, it was not competent for the persons ealling them to pick and choose
between them. They could not diseredit one and accredit the other. That,
in his opinion, although no decision might have been reported, had been the
practice for some time.

Hamilton, J., was, of course, speaking not only as a Judge
who had the responsibility of giving directions as to the law to be
applied but as the tribunal of fact as well, and it may be doubted
whether he meant to lay down a rule absolutely controlling the
discretion of a jury.

The practice at all events in British Columbia in jury cases
has followed the rule enunciated by Lord Blackburn in Dublin,
Wicklow, and Wexford R. Co. v. Slattery, (1878), 3 App. Cas. 1155,
at 1201, as follows:—

The jurors are not bound to believe the evidence of any witness; and
they are not bound to believe the whole of the evidence of any witness. They
may belic ‘e that part of a witness's evidence which makes for the party who
calls him, and disbelieve that part of his evidence which makes against the

party who calls him, unless there is an express or tacit admission that the
whole of his account is to be taken as accurate;

and the view expressed by Sir James F. Stephens.

Cross's evidence, however, as to locality and point of time—
where and when the incident which he relates occurred—is vague
and of course naturally so; what he says about the position of the
motor car with reference to the track at the time he shouted is
couched in language quite consistent with the conclusion that,
although he was quite certain that the motor car was quite close
to the track and that the collision followed very quickly, he had
nevertheless no very precise notion of the exact position of the
car.

I think effect must be given to Mr. Mayer’s contention that
the evidence of the plaintiff and Hammond describing the
occurrences accompanying the accident and the suecession of
events as the motor car approached the track, was evidence which
it is impossible to say it was the duty of a jury to disregard and
from that point of view I am unable to assent to the conclusion
that the defence of contributory negligence was established with
such certainty as to necessitate setting aside the verdict.

The onus of proving contributory negligence in the first instance

8. C.

B. C.
ELecTrIC
R. Co.
v
Duxpay.

Duff, J.
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lies on the defendant and it would be the duty of the jury to fin
the issue in favour of the plaintiff unless satisfied that the defenc
had been affirmatively proved.

The second contention of counsel for appellant wus that ths
findings were insufficient to support the judgment, I concw
with the opinion of the trial Judge, Maecdonald, J., that th
verdict presents no difficulty. It is quite true that the jun
did not respond to an invitation by the trial Judge to particularis
the charges of negligence which they found to be proved. Bu
as the trial Judge observed in pronouncing judgment upon th
motion for judgment, when the answer to the second question
is read with the charge, it beecomes perfectly intelligible.

I may add that the answers to these questions read togetho
are equivalent to an affirmation that the plaintifi’s injuries wer
due to the negligencg of the defendant company and that the
plaintiff is entitled to recover as damages the amount mentioned
Read together the answers constitute a perfectly good finding
for the plaintiff for that sum. There can be no practical difficulty
in giving effect to this as a general verdict because the instructions
in the charge were quite sufficient to enable the jury intelligently
to return a general verdict.

Had the answers been objected to as insufficient at the time
they were given, the trial Judge, no doubt, could have presente
to the jury the alternative of specifying their findings of negligence
more particularly, or returning a general verdict, in the usual
form. No such exception having been taken, it is not, [ think,
open to the defendants to take exception to the form—albeit
an unusual form—in which the jury have expressed ** ir findings.

The appeal should be dismissed with costs.

ANGLIN, J.—The defendant appeals on two grounds from
the judgment of the Court of Appeal for British Columbia (1919,
48 D.L.R. 38, dismissing its appeal from the judgment for the
plaintiff entered by Macdonald, J., on the findings of the jury.
It contends that the evidence of the witness Cross called by the
plaintiff established contributory negligence on his part and thut
upon it the Judge should have withdrawn the case from the jury
Accepting Cross's statement that he shouted a warning to the
plaintiff, it is not clear that he did so in time to enable the plaintitf
to avoid the collision; nor is it quite certain that the plaintifi
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beard the warning. Passages in the plaintifi’s evidence as well as
in that of Hammond rather indicate that he did not.  The question
of contributory negligence was in my opinion by no means con-
cluded against the plaintiff by Cross's testimony and was therefore
properly submitted to the jury and their verdiet negativing it
cannot be impeached.

The second point made by counsel for appellant is that the
jury, having found the defendant guilty of negligence which
caused the accident, failed, in answer to the second question

“If so, in what did such negligence consist””-——to specify the
negligence.  They  said—“Insufficient precaution on  account
of approaching crossing and conditions on morning in question.”
As Mr. Mayers very properly pointed out the words “in approach-
ing crossing” make it clear that it was negligence on the part
of the motorman which the jury had in mind. Only two faults
on his part were charged—failure to sound the air-whistle and
excessive speed-—both of them matters of more than usual import-
ance in view of the “conditions on the morning in question,”
by which the jury, no doubt, meant the failure of the automatic
wurning signals at the crossing known to the motorman. The
trial Judge in his charge distinetly warned the jury that they
nust confine themselves to the negligence charged and should
not import matter “in the nature of a suggestion . . . that
some other precaution could have been taken.” We may not
assume that the jury ignored this direction and unless we do so
it would seem reasonably certain that the motorman’s failure
to sound his air whistle and to moderate the speed of his car
wus the “insufficient precaution” which, in the jury’s opinion,
constituted the “negligence which was the cause of the accident.”
Meticulous eriticisms of a jury's findings are not admissible and
they must always be read with and construed in the light of the
issues presented by the pleadings, the evidence and the charge
of the trial Judge. While it might have been more satisfactory
had the second finding been more specifie, if dealt with in the
wanner I have indicated it seems to be sufficiently certain what
the jury meant by it.
I would dismiss the appeal.

Brobeur, J.:—This is a street railway accident, and a jury
trial found the appellant company guilty of negligence. There
19—50 p.L.R.

B, C.
ErecTrIC
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Duneay.
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CAN. is some evidence given by the plaintifi's own witness which Seo

8.C. would shew that the vietim had been guilty of contributor The ju
B.C. negligence. But the evidence of that witness is somewhat con- gence |
Flli'((T:" flicting and the jury was properly charged as to its consideration gence
It was for the jury to determine in those circumstances whether A000UD
- s there was contributory negligence or not; and their finding in that ing in «
Brodewr,J.  pegard is not such that we would consider it as perverse. Thi
The appeal should be dismissed with costs. the Ju
Mignault, J MiaNavrr, J.:—Counsel for the appellant attacked the sufficiel
judgment of the Court of Appeal, 48 D.L.R. 38, and the judgment accides
thereby affirmed, of Macdonald, J., giving effect to the verdict of jury an
the jury on two grounds: prevail
1. That the judgment should have been in favour of the The
defendant, appellant, for the reason that the evidence at the trial been tog
disclosed the fact that Dunphy drove into the street car after ‘\'[“;";::‘]
a warning received from Cross that it was coming and without the cond
looking to see where it was. British (
2. That after finding that the accident was caused by the :l;‘mfl:ll"r,
negligence of the appellant, the jury entirely failed to state in approacl
what such negligence consisted. however,
First ground. This ground is based on the evidence of Cross :;1’.:':lr:;')l
who was riding in the wotor car with Dunphy and the latter’s would ;lll‘
brother-in-law, Hammond. Cross swore that when they were The
about 30 or 40 feet away from the track—but he adds that he was II'""""F'-
not saying this definitely but approximately—he saw the strect h;":::l:l
car coming and then shouted to Dunphy: “Look out, look out, that pert
the car.” Further on Cross states that after shouting it was not ruilway ¢
more than a second or two before they were struck by the car. :n'::-'!":r‘::\':.’
Although Dunphy and Hammond were not asked whether neting wi
they had heard this shout, they both swear that the first thing Whe
they knew was that the car struck them. The latter was running, taken st
on approaching the crossing, at a speed of 18 to 20 miles an hour, and the
and at the best from Cross’s own story it is impossible to say that th
whether his warning was given in time to be of any avail. to the |
Under these circumstances, after the trial Judge had fairly crossing
left to the jury the question of the warning received from Cross, bushes ¢
the latter found that the accident was the result of the appellant’s precauti
negligence, the majority stating that Dunphy was not guilty of highway
contributory negligence. 1 cannot say that this finding is clearly
wrong, and, on this first ground, T would not disturb the verdict.

v
Duneny.
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which Second ground. This objection is at first sight more serious.

ibutory The jury, after answering tha! the appellant was guilty of negli-

at con- gence which caused the accident, were asked in what such negli- B.C.
eration gence consisted. They replied: “Insufficient precaution on H‘f“g":“'
whether account of approaching crossing and conditions existing on morn- v.

in that ing in question.” Duxeay

This answer seems very vague, but taken in connection with  Missault, J.

the Judge's charge, I think it sufficiently assigns the lack of
ed the sufficient precautions which in the jury's opinion caused the
idgment accident. The trial Judge fairly placed the matter hefore the
wdliet of jury and explained the conditions which, according to the evidence,

]

prevailed on that morning at the crossing. He said -
of the Then you have to consider whether the rate of speed which would have
been too great ordinarily, was upon the morning in question too high a rate
of speed, and whether this rate of speed is one subjeet to the surroundings
You have had pictured to you, and probably you have visualised yourselves
without the condition of affairs that morning. There seems to be no question that the
British Columbia Electrie had, as an extra precaution for the safety of those
using that highway, installed not only bells that would ring automatieally on
the approach of a street car, but also a light which would give evidence of the
state n approach of a street car. On this particular morning, to the knowledge,
however, of the motorman, those safeguards were not in operation; so that it
left a condition of affairs which it may well be argued, and you may conclude,
) that required a precaution on the part of the motorman different to that he
latter's would have required to pursue, say, the day before.
WoWere Then, again, you have the question of the bushes growing up in that
loculity, and obstructing, more or less, the view of the approaching street car.
L instruet you, as far as the question of crossing is concerned, there is no
law resting on the railway company to clear its right of way. That is a matter
ok out, that pertains, and has to do with another branch of the duties placed upon a
ruilway company operating in the country; but it is a fact that you can take
into consideration when you determine whether or not, at that point, the
motorman, upon the oceasion in question, having in view that situation, was
whether scting with due regard to those entitled to use the highway.
st thing When, thereforey the jury found that the appellant had not
running. taken sufficient precautions on account of the approaching crossing
an hour, and the conditions existing on the morning in question, I think
) to say that their answer clearly nmeans that in view of the fact that,

the trial
alter

li) the

f Cross

b he was

e street

wias not

© car.

" to the knowledge of the motorman, the bell and the light at the
d fairly crossing were not in working order that morning and that the
n Cross, bushes obstrueted the view, the motorman had not taken sufficient
pellant’s precautions for the protection of persons entitled to use the
puilty of highway. T would therefore conclude that the attack of counsel

8 clearly

wiet.
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for appellant on this answer is not a reason for setting aside the | witness
verdict. ‘ plaintif
My opinion consequently is that the appeal fails and should sold thy

be dismissed with costs. of the
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VENDOR AND PURCHASER (§ I A—2)—SALE OF LAND—VERBAL AGREEMENT

A8 TO MONEY PAYABLE BY Reukr CommissioN—EvIDENCE— that he
Srarure 8-9, Geo. V, lowheN'&’ cn, 61. that 8¢
Under the statute mﬁdm( the Commission for the Relief of Halifax, g
moneys awarded by the Resconstruction Committee and allotted to myself

certain property, must be spent on that property, and in the absence of !
an express agreement, will enure to the benefit of a purchaser obtaining are agd
the property since the explosion of 1917, is to b

Statement.  APPEAL from the judgment of Chisholm, J., dismissing with sk
costs plaintiff’s action claiming damages for breach of covenants I ”_“"k
and for interfering with a contract. Reversed. The

W. A. Henry, K.C., and I. Oakes, for appellant; W. L. Hall, whatev
K.C., for respondent.

Hagrris, C.J.:—The plaintiff purchased a lot of land from the
defendants, on which was a house, which had been damaged m”:')
by the explosion of Deccmber 6, 1917. The plaintiff and his wife a—t
say that at the time of the purchase it was agreed that any money of the di
" coming from the Reconstruction Commission for the repair of Z"Ll'f;l’:
the house was to be for the benefit of the plaintiff, and two other ofwahs

witnesses testify to conversations subsequently with defendunts, of the o1

that are only consistent with that agreement. There was also may hay

evidence of the plaintiff, corroborated by George Jeffrey to the E‘::::y‘

effect that on one occasion the male defendant stated that he where sy

had “sold the house too cheaply and would take it back.” such mor
The evidence of the plaintifi and his wife is contradicted by ;;‘:f":;

the defendants, and a daughter, 14 years of age, but a careful It i

reading of the evidence more than suggests that the female de- Canad

fendant and the daughter probably did not hear the converss- i 4

tion which plaintiff and his wife testified took place downstuirs Of ¢

before they went upstairs, where the mother and daughter were.

The male defendant denies the conversation, which the other two

Recons
mortga

an agre
tion Co
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side the witnesses swear to, but he does not deny the statement of the
plaintiff, corroborated by George Jeffrey, that he said that he

| should sold the property too cheaply and would take it back. A reading i
of the male defendant’s evidence produces a strong conviction \,“"'-m
1ssed. that he was absolutely unreliable. 1 cannot escape the conclu-

. T Harris, C.J
sion that at the time he sold the property he and his wife had no

hope of getting anything from the Reconstruction Committee,
and he evidently thought he had made a good sale, but later,
chie, E.J. when he found that the Reconstruction Committee were prepared
to repair the house, he changed his mind, and convinced himself
that he ought to have at least a portion of the sum received from
that source. After reading and re-reading the evidence, I find

IREEMENT
IDENCE~

[ Halifax s . 2 »
lotted to myself foreed to the conclusion that the findings of the trial Judge
f’,ﬁ.-'.'.';'.}.'.i are against the evidence and ought to be set aside. Even if it

is to be assumed that the wife and daughter heard all the con-
versation and the defendant’s version is to be accepted as correet,
I think the plaintiff ought to succeed.

The defendants’ statements are to the effect that nothing
L. Hall whatever was said as to who was to get the momey from the
’ - Reconstruction Committee. It is undisputed that there was a
mortgage on the property for $1,250. Sec. 33 of 8- Geo, V.
1918 (N.X), ch. 61, proyides that -

In every case in which the Commission shall pay any sum or sums of
money in respect of any real property destroyed or damaged in or by reason
y money of the disaster and in every case in which the Commission shall repair, restore
epair of or m-ir}lﬂ}i any real property damaged in or by reason of the said disaster, the

Commission shall to the extent of such payment or to the extent of the cost
of such repair, restoration or rebuilding be subrogated to and have all the rights
endants, of the owner of such property against all or any insurance companies which
was also may have m,umd the said property or any part thereof, and may sue for,
- to e recover or give valid and effectual receipts for the same in its own name.
! In every case in which the Commission shall pay any money under this section,
that he where such real property is subject to any mortgage, lien or encumbrance,
" such money shall only be paid as the work of restoring, repairing or rebuilding
ioted by erogresses, unless such mortgagee or person having such mortgage, lien or

A pncumbrance otherwise agrees.

It is clear that any money coming from the Reconstruction
Committee must be spent on the property, and, therefore, must
enure to the benefit of the plaintiff.

Of course, the Aet would not prevent the parties from making
un agreement by which any money coming from the Reconstruc-
tion Committee should be accounted for and the equivalent paid
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to the defendant, but that is not what was done in this case. The
two stories are absolutely inconsistent with that, The plaintifi's
statement is that it was agreed that he was to get this money
while the defendants say nothing whatever was said about it.
On either theory the defendants must fail.

The appeal should be allowed and there should be a declaru-
tion that the defendants are not entitled to the money from the
Reconstruction Committee. The plaintifi should have the costs
of the action and appeal.

LonaGLEy, J., concurred with Harris, C.J.

RusskLy, J..—The Appeal Court is properly reluctant to re-
verse the decision of a trial Judge on a question of fact. But in
this case I cannot come to any other conclusion on the evidence
than that an agreement was made substantially as the plaintiff
has stated. He and his wife both say that the plaintiff purchased
the property with the understanding that it was to be put in
repair by the Relief Commission. ’Connor, to whom the plain-
tiff sold the property, corroborates their evidence. His state-
ment is as follows: “I said to Hill, it will be fixed up by the
Reconstruction. Hill said certainly. He said you will not know
it when it is fixed up. And Smith said that was so; it would be
fixed up. They both said that jointly, Hill and Smith.”

The evidence has convinced me that the defendant had lost
patience awzaiting the action of the Relief Commission and had
made a sale which he afterwards repented. The evidence of
Jeffrey strongly corroborates this view. 1f, as he now contends,
he sold his property in its then condition with the understanding
that he was to receive the amount of the damages as appraised
by the appraisers of the Relief Commission, it would not have
been a bad sale. It would have been an exceedingly good bur-
gain for him, and I cannot believe that he would ever have re-
pented it or made the remark which Jeffrey attributes to him us
to his having sold it too cheaply.

The trial Judge accepted the evidence of Mrs. Smith to the
effect that nothing was said about the reconstruction. 1 do not
find it necessary to reject her evidence. She did not hear what
had been said. The plaintifi’s wife explains that the bargain
was made downstairs, not in the kitchen, which was upstairs in
an ell. She adds that she saw Mrs. Smith upstairs in the kitchen
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and did not think she was very well; she had already stated that
there were only three persons present downstairs when and where
the bargain was mwade. The three witnesses who support the
case of the plaintiff are not, therefore, really in conflict with any
other witness than the male defendant, and one eannot read his
evidence without being impressed, as the trial Judge seems to
have been to some degree, by its unsatisfactory character.

I think the plaintiff is entitled to a declaration that he bought
the property with the understanding that it was to be put in
repair by the Relief Commission, and 1 do not think it will ever
be necessary to decide the question as to defendant’s liability
for damages. The Commission will, no doubt, repair the building
or furnish the funds for its repair when they know who is entitled
to receive them.

Rircuig, E. J. (dissenting) :—In my opinion this is 2 case where
the facts were peculiarly for the trial Judge. The question of
fact is as to whether it was verbally agreed that any money coming
from the Halifax Relief Commission was to be for the benefit
of the plaintifi. The burden, of course, was on the plaintiff to
establish this verbal agreement. There is direct and absolute
contradiction. The trial Judge makes an absolute finding of fact,
and he distinetly states that he was impressed by the witnesses
for the defence, and believes they told the truth. The fact that
the plaintifi's advertisement was that he wanted to buy houses
“in their present condition” is a significant circumstance in favour
of the trial Judge'’s finding. If my opinion inclined against the
trial Judge's finding, I think that under the well-settled rule
applicable to cases of this kind I would not be at liberty to sub-
stitute my judgment as to the facts for that of the Judge who
saw and heard the witnesses The relative credibility of wit-
nesses was what the Judge had to deal with; he says he was
impressed with the evidence of two of the witnesses for the de-
fence, and that he believed their evidence. If a witness makes
an impression upon a Judge, he makes that impression by his
manner and demeanour in the witness box. Where the credi-
bility of witnesses turns on manner and demeanour, the well-
established rule is that an Appeal Court “always is and must
be guided by the impression made on the Judge who saw the wit-
nesses,” The words in quotation marks will be recognised as
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those of Lindley, M.R., in the very familiar case of Coghlan v.
Cumberland, [1898] 1 Ch. 704; see 1 D.L.R. 386, note to Taylor
v. B.C. Electric R. Co., Ltd. pairs

I may add that the case of Lake v. Davis (not reported), - I
cided in this Court in January last, is in point, as it decides that Comi
where there is conflict in the evidence, the findings of the triil
Judge will not be disturbed. whiel

The following striking passage will be found in the judgn.nt its b
of Lord Wrenbury, in Wood v. Haines (1917), 33 D.L.R. 166, suffer
page 169:— on th

It must be an extraordinary case in which an appellate tribunal can accept
the responsibility of differing as to the credibility of witnesses from the trial

Judge who has seen and watched them, whereas the appellate Judge has had its da
no such advantage. have

But it seems to me that to set aside the findings in this c:se the p
is to go contrary to the most recent deliverance on the subject may
in the Supreme Court of Canada. I refer to Morrow Cereal (o Cour
v. Ogilvie Flour Mills (1918), 44 D.L.R. 557, 57 Can. 8.C.R. 103, to th
affirming (1917), 39 D.L.R. 463, statu

The facts being as the trial Judge has found them, the plain- regan
tifi's case, in my opinion, is at an end. |

Sec. 8 (a) of the Act incorporating the Halifax Relief (oni- M
mission, 8-9 Geo. V. 1918, ch. 61, is as follows:— Halif;

The Commission shall have power to expend, dish , distril and to the
appropriate all moneys vested in, or paid, given or donated to the Com- in the

ission in such a8 the C ission shall in its di ion deem proper, of
and may repair, rebuild or restore any buildings or property damaged, destroy- defen
ed or lost in or by reason of the said disaster, or compensate the owner thereof, to the
or any person having an interest therein in respect thereof to such extent us Comr
the Commission may think fit; provided, however, that in case any money gilion
or property has been subscribed, contributed or voted for any particular o
purpose or purposes, the Commission shall expend, disburse, distribute or of the
appropriate the same as far as practicable in accordance with the expressed dition
intention of the donor. the p

The Halifax Relief Commission, it will be seen by the section the in
quoted, may disburse and distribute the moneys under its con- tion.
trol as it thinks fit or it may repair, rebuild or restore buildings Af
or property. The moneys may or may not be spent on the build- effects
ings or property according as the Commission exercises the un- would
limited discretion vested in it. $807 |

Sec. 33 of the Act is obviously passed only for the purpose from 1
of subrogating the Comn ission to the rights of the owner, who M

18 the
comg

mong¢

again
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ghlan v, is the man insured at the time of the loss, as against the insurance ’i‘_ 8.
» Taylor companies, to the extent of payments made or of the cost of re- 8.C
pairs, restoration or rebuilding, as the case may be. s
ed), de- It is to be noted that this section clearly recognises that the \,."'-"
des that Commission may pay money to the sufferer or may expend the J—
" - . i . Ritohie, ¥. 1,
the trial money in repairs, restoration or rebuilding. The only claim

which either party could have on the Commission was a claim on

wdgneent its bounty. The defendants say to the Commission we are the
166, ut sufferer and entitled to claim on your bounty, and this action
on their part is what it is claimed gives rise to a cause of action

[N Bsape against them. They were the sufferers; they sold the house in
|Lh:,, l,:.f,;l its damaged condition, and never assigned any claim they might
have on the Commission. Under the facts it is so obvious that

his cuse the plaintiff has no cause of action that I will not discuss it. 1
subject may add that I am wholly unable to see what jurisdiction this
real (o Court has to make a declaration as to who is or is not entitled
R, 403 to the bounty of the Halifax Relief Commission, inasmuch as the

statute gives to that body the untrammeled diseretion i that
e plain- regard.
I would dismiss the appeal with costs.

of Com- Meruisn, J. (dissenting) —The defendants owned a house in

Halifax which was injured by the explosion of December 6, 1917,
bute and to the extent of about $800. The plaintiff advertised for houses
he Com in their damaged condition as a prospective purchaser, and the
nd?;'r':: defendants accordingly sold their house to the plaintiff. Previous
t thereof, to the sale the defendants had put in a claim to the Halifax Relief
pxtent as

Commission for compensation for the damages which they had
ym::'::;,:, suffered by reason of the injury to this house; but at the time
sibute or of the sale it does not appear to have been settled upon what con-

ixpressed ditions or terms relief, if any, would be granted. Subsequently

the policy was adopted, under statutory authority, of repairing
section the injured houses or paying for the repairs up to a certain valua-
its con-

tion.

After the plaintiffi purchased the property, he had the repairs
effected thereon, on the assurance of the Commission that he
would be reimbursed by the Commission up to the amount of
$807 (page 32K/6); and plaintifi appears to have received $200
from the Commission on account of this account.

Meantime the defendants appear not to have withdrawn their

ile lillgs
e build-
the un-

ourpose
wr, who
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claim for compensation, but, on the contrary, when they found
out that the Commission was paying plaintiff for the repairs, pro-
tested and had further payments stopped.

Plaintiff then brought this action, claiming inter alia a declara-
tion that the defendants are not entitled to any part of the con-
pensation, an injunction and damages; alleging, in the statement
of claim, in effect, that at the time of the delivery of the deed to

plaintiff, the defendants also assigned their claim for compensa-
tion to the plaintiff.

The trial Judge found that no such assignment was made and
dismissed the action.

From this decision the plaintiff has appealed.

Appellant’s counsel, wisely, I think, did not press us to set
aside the trial Judge's finding on the question of fact, but he con-
tended that, notwithstanding such finding, the plaintiff was en-
titled to succeed upon the grounds that the defendants had no
right to interfere with the performance by the Relief Commission
of the latter's contract with the plaintifi. 1 have come to the
conclusion, not without some hesitation, that this contention can-
not prevail. It may be that the Relief Commission was bound
to the plaintiff, but it does not appear that the defendants had
any knowledge of such a relationship. The defendants would
naturally expect that the compensation would be paid to the
parties who suffered the loss unless they had parted with such
claim. Further, if the plaintifi obtained the offer of compensa-
tion from the Commission on the representation that he held the
injured party’s claim to compensation as assignee, the defendants,
upon the facts as found in the Court below, would be justified
in preventing the payment of the money to the plaintiff upon
such a representation. It would appear only reasonable that it
is not the policy to afford relief except to those who suffered, and
any person, 1 think, applying to the Commssion for reliel by
way of repairs or otherwise, must be taken to represent to that
body, impliedly at least, that he is himself a sufferer or represcnts
a sufferer by reason of the explosion to the extent of his claim.

I think the appeal should be dismissed with costs.

Appeal allowed
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JACKSON v. CANADIAN PACIFIC R. Co.

Saskatchewan Court l‘:{l Appeal, Haultain, C.J.S., Newlands, Lamont and

wood, JJ.A. December 30, 1919.

AppEAL (§ XI—720)—LEAVE TO APPEAL—ACTION ARISING IN District
Courr—ArpEAL TO SUupREME Courr or CaNapa—EXTENsION

or riMe—SUPREME Courr Act, R.8.C. 1906, cu. 139, secs. 37, 71.

Leave to appeal to the Supreme Court of Canada in an action which

does not originate in a superior court can only be granted by the Supreme
Court of Canada or a Judge thereof; and no extension of the time for

hringing on such nppﬂil can be granted by the Saskatchewan Court of
C.

906, ch. 139, sees. 37, 71.
lmpwnul Elevator & Lumber Co. (1916), 290 D.L.R. 3¥2,
. 15, referred to.]

Appeal, R.S
(Hillman
53 Can. 8.C.

ArruicaTioN for leave to appeal to the Supreme Court of
(‘anada in an action originating in a District Court. Refused.

E. F. Collins, for appellant. L. J. Reycraft, for respondent.

Havirain, C.J.8.:—This action was brought in the District
Court, under the Workmen's Compensation Act, 1 Geo. V.
1910-11 (Sask.), ch. 9, and was dismissed by the District Court
Judge at the trial.

On appeal to this Court the appeal was also dismissed (1919),
49 D.L.R. 320. More than 60 days have elapsed since the judg-
ment of this Court was given. The plaintiff now applies for leave
to appeal to the Supreme Court of Canada and for an extension
of time for that purpose.

As this action did not originate in a superior court, leave to
appeal can only be granted by the Supreme Court of Canada
or a Judge thereof, under the provisions of sec. 37 of the Supreme
Court Act, R.8.C. 1906, ch. 139. The application for leave to
appeal must therefore be refused.

As to the application to extend the time for bringing the appeal ;
it has been held by the Supreme Court of Canada, under almost
identical conditions, that sec. 71 of the Supreme Court Act does
not give this Court power to extend the time for bringing an
appeal in cases of this kind.

Hillman v. Imperial Elevator & Lumber Co. (1916), 29 D.L.R.
372, 53 Can. S.C.R. 15.

Motion refused with costs.

Newranps, J.A., concurred with Haultain, C.J.S.

LamonT, J.A.:—This is an application on behalf of the plaintiff
for an order granting leave to appeal to the Supreme Court of
(anada and extending the time therefor. More than sixty days

Statement

Haultam, C.J.8.

Newlands, J.A

Lamont, J.A
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have elapsed since the judgment of this Court was given, 44
D.L.R. 320. The action was brought for damages for personal
injuries under the Workmen'’s Compensation Act, and was comn-
menced in the District Court.

Sec. 37 of the Supreme Court Act provides for an appeal to
the Supreme Court from any final judgment of the highest Court
of final resort in any Province where the action, ete., did not
originate in a superior court, in the following cases: “(¢) in the
Provinces of Saskatchewan and Alberta by leave of the Supren
Court of Canada or a Judge thereof.”

Application for leave to appeal from a judgment of this Court,
in an action originating in the District Court, must therefore
be made to the Supreme Court of Canada or a Judge thereof.

It was argued that the Court had jurisdiction to allow the
appeal under sec. 71 of the Act. That section reads as follows
“71. Notwithstanding anything herein contained the Court pro-
posed to be appealed from, or any Judge thereof, may unde
special circumstances allow an appeal, although the same is not
brought within the time hereinbefore prescribed in that behalf.”

This section applies only to cases commenced in a superior
court, and in respect of which an appeal lies to the Supreme
Court of Canada as a matter of right, but the appellant has
failed to bring his appeal within the 60 days prescribed by sec.
69, within which an appeal must be brought.

This case in my opinion comes within what was held in Hillman
v. Imperial Elevator & Lumber Co., 29 D.L.R. 372, 53 Can. S.C.R,,
page 15. There the action was commenced in the District Court
and brought to this Court on appeal. After the expiration of 60
days from the judgment of this Court, an order was obtained
from the Chief Justice allowing an appeal to the Supreme Court
of Canada. That Court held, however, that it had no jurisdiction
to hear the appeal. In giving the judgment of the Court, the Chief

Justice said, at page 373:
The plunnﬂ then Apphed to the Chlel Justice of Saskatchewan, with the
of t d btained an order, proféssedly under sec. 71
of the Supreme Court Act, wluch gives to the Court below the power to allow
an appeal, although the same was not brought within the sixty days prescribed
by sec. 69. Sec. 37, however, does not give the Court below power to grant
leave to appeal in a case of this kind, and it has been held by this Court in
John Goodison Thresher Co. v. The Tp. of McNab (1910), 42 Can. SCR.
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604, that sec. 71 does not authorige the Court below to extend the time for
bringing an appeal 80 as to confer power on this Court to grant leave to appeal
where the application to this Court for leave to appeal is made under sec. 48e.
The application must, therefore, be refused.
Frwoon, J.A., concurred with Lamont, J.A.
Judgment accordingly.

RILEY v. CURTIS'S AND HARVEY LTD., AND APEDAILE
Supreme Court of Canada, Mignault, J. 1919.

ArpeaL (§ XI—720)—LEAvE 1O APPEAL—WINDING-UP Act, R.8.C. 1906,
cH. 144, src. 106,
If & proposed appeal to the Supreme Court of Canada raises no question
of pul E?lm rtance, and if the hearing would not settle any important
question of law or dis of any matter of public interest, leave will
not be granted under the Winding-up Act, although the amount in con-
troversy exceeds $2,000.

Mortion for leave to appeal from a decision of the Court of
King's Bench, appeal side, Province of Quebec, affirming the
judgment of MacLennan, J., and dismissing a claim made by the
appellant for $50,000. Dismissed.

The facts are fully stated in the judgment of Mignault, J.,

on the application for leave.

H. N. Chauvin, K.C., for the motion; A. H. Elder, contra.

MiaNavrr, J.:—This is a motion made before me by the
appellant on August 6, 1919, for leave to appeal to the Supreme
Court of Canada from a judgment of the Court of King's
Bench (appeal side) of the Province of Quebec, of June 26,
1919, which unanimously affirmed the judgment (MacLennan,
J.,) of the Superior Court of February 11, 1919, dismissing a
claim made by the appellant against the respondents for $50,000.

The litigation arose out of an agreement of March 13; 1917,
between the appellant and Curtis’s & Harvey (of Canada),
Ltd., whereby the latter, for the conmsideration therein stated,
promised to pay the appellant the sum of $250,000, payable as
follows:—$25,000 in ten days, $75,000 before the end of May,
1917, and $150,000 before July 15, 1917, with option to the
company, in the event of its obtaining any new contract involving
deliveries after the completion of existing contracts, that it might
pay the last instalment of $150,000 in three amounts of $50,000
on the last days of July, August and September, 1917, with
interest at 67,
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By clause 7 of the agreement, it was provided that until full
payment of the sum of $250,000, the company would not deul
with, dispose of or charge its assets, save in the ordinary course
of its business operations, under a penalty of $50,000 payable
to the appellant.

The company paid the two first instalments, and the con-
dition provided for having happened, it made option to pay the
balance of $150,000 in three instalments, and it paid the first of
these instalments, $50,000, which became due on July 31, 1917
On August 18, 1917, practically the whole of the company’s plant
and materials at Dragon were destroyed by fire and explosions
which prevented the continuance of the company’s manufacturing
operations, and it was decided that it was inadvisable to rebuild
the plant.

The company had then an unfinished contract with the United
States Government, entered into in July, 1917, for the manufacture
of 10,800,000 pounds of refined trinitro-toluol, which contract
was cancelled after the fire, and the United States Governnent
made a new contract with Canadian Explosives Ltd. out of which
a substantial percentage of profit was to be paid, and was paid,
to the company.

A winding-up order was made against the company on October
5, 1917, on the petition of the secretary of the company in his
capacity as shareholder, but at the request of the company which
acquiesced in the winding-up order.

The appellant filed his claim with the liquidator for the balanee
of $100,000 then due to him, and also claimed the penalty of
$50,000 on the ground that the company had violated clause 7
of the agreement. This latter claim was contested by the liquid-
ator whose contestation was maintained by the Superior Court
and by the Court of King’s Bench.

It is stated in the reasons for judgment of Martin, J., in the
latter Court, that the liquidator has since paid the appellant
$75,000 and that there remains only due $25,000 on the $250,000
payable under the agreement.

With regard to the penalty of 850,000, both Courts have helil
that the appellant cannot claim it under clause 7 of the agreement,
the Superior Court because the company had not dealt with its
assets in the manner provided against, and the Court of King's:
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ntil full Bench mainly because by the happening of the fire of August
ot deal 18, 1017, the condition of clause 7 no longer applied and the

" course company was entitled to deal with its remaining assets in the Rusy
payable manner in which it had done in the interest of the appellant and (,w:;_m,h
its other creditors. priiy
he con- Under these circumstances the appellant has applied to me "fl:‘.:"
pay the for leave to appeal to this Court from the judgment of the Courts AND

3 . APEDAILE
first of below. This appeal cannot be taken, under sec. 106 of the i

, 1917 Winding-up Act, R.S.C. 1906, ch. 144, unless the amount involved

's plant exceeds $2,000, and unless leave be obtained from a Judge of the

dlosions Supreme Court of Canada.

cturing Here the amount involved is sufficient to give jurisdiction to

rebuild this Court. The sufficiency of the amount is not, however,
conclusive of the right of the appellant to appeal to this Court.

United He must obtain leave, and the discretion to grant or refuse this

lwlli I

facture leave must be exercised judicially, that is to say, for sufficient

ontract reason in the judgment of the Judge to whom the application for

roment leave to appeal is made.

[ which The question as to the sufficiency of the reasons for granting

s paid, leave to appeal is not now a new one, and certain rules have been

laid down which I feel I should follow.

Jetoher Thus in Lake Erie and Detroit River R. Co. v. Marsh (1904),
in his 35 Can. S.C.R. 197, where special leave to appeal was applied
which for under sec. 48, sub-sec. (¢) of the Supreme Court Act—and

I conceive that the same rule should be followed in eases arising
alance under sec. 106 of the Winding-up Act—Nesbitt, J., stated that:
wty of Where the case involves matter of public interest, or some important

question of law, or the application of Imperial or domestic statutes, or a

confliet of Provincial or Dominion authority, or questions of law applicable
to the whole Dominion, leave may well be granted.

ause 7
liquid-
Court While the Judge disclaimed the intention of laying down any
rule which would not be subject to future qualification, 1 think
in the his statement of the reasons why the discretion to grant leave
pellant should be exercised furnishes a convenient test for the guidance
150,000 of the Court or of its Judges in a matter like this. And I would
also think that where the only importance of a case is on account
re held of the amount at issue, and ¥here, however important the matter
pment, may be for the parties to the litigation, the only question to be
ith its determined is the construction and effect of a private contract,
King's: leave to appeal to this Court from the unanimous judgment of
two Courts should not be granted.
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Moreover, in Re The Ontario Sugar Co., McKinnon's cuse
(1911), 44 Can. 8.C.R. 659, Anglin, J., refused leave to appeal
under sec. 106 of the Winding-up Act, on the ground that the pro-
posed appeal raised no question of public importance, and that
the affirmance or reversal by this Court of the judgment of the
Ontario Court of Appeal would not settle any important question
of law or dispose of any matter of public interest.

This is emphatically the case here. The proposed appeal
would deal exclusively with the question whether there has been
a breach on the part of the company of the obligation it assumed
under clause 7 of its agreement with the appellant, entitling the
latter to claim the penalty of $50,000, and the affirmance or
reversal of the judgment of the Quebec Court of King's Beneh
would not settle any important question of law or dispose of any
matter of public interest.

1 can therefore see no reason why I should exercise the dis-
cretion given me by sec. 106 of the Winding-up Act and grant
leave to appeal from the judgment of the Court of King's Bench
The motion of the appellant is dismissed with costs.

Motion dismissed

J. F. GERRITY Co. v. BRAGG.

Nova Scotia Supreme Court, Harris, C.J., Drysdale and Mellish, JJ
December 19, 1919.

Triar (§ 11 A—40) —ContrACT—BRrEACH—DAMAGES—FuNeTions oF Cor it
AND JURY,

It is the duty of the Court not the jury to determine the meaning of
contract.  And when failure on the part of one party to fulfil its obliga-
tions has been established, vhe only question for the jury to deal with is
the assessment of damages.

ArpPLICATION to set aside the verdiet for defendant and the
judgment entered thereupon in an action by the plaintiff compuny
claiming damages for short delivery of lumber which defend:ant
had contracted to supply. Reversed.

F. L. Milner, K.C., for appellant; J. L. Ralston, K.C.. for
respondent.

Harris, C.J.:—The defendant 45 a lumberman engaged in
manufacturing lumber from standing timber in the county of
Cumberland, and the plaintiffs are engaged in buying and selling
lumber at Bangor, Maine, U.8.A.
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s e The plaintiffs and defendant entered into the following agree-
I appeal ment in writing:—

the pro- Collingwood Corner, N.8., Sept. 18, 1917,

For consideration acknowledged, Charles Bragg of Collingwood Corner,

N8, sells and J. F. Gerrity Co. of Bangor, Maine, buys about 2,000,000

t of the merch. spruce and hemlock lumber to be manufactured as well as stock shipped

Juestion 1917. Said Bragg agrees to manufacture and stick this lumber, and to load
same as said Gerrity Co. send orders during 1918, on cars at their station.

The following list is to vary according to Charles Bragg's ability to get

nd that

appeal this from his cut, but to approximate same:
as been 200 M Hemlock boards at 816
\ssumed 100 M Spruce 2x 3
ey 30M “ 2x 4
ling the 00M  “ 2x b
anee or 500 M 2x 6
‘ 2y #
i Bench 200M 2x 7

200 M 2x 8 at
of any WM ¢ 2x9 at 2
100 M 2x10 at 23 For2x10
the dis- and 2 x 12
1 25M 2x12 at 23 only
a grant 200 M 1 Spruce boards at 1
Bench Terms 45 days net.
Charles Bragg agrees further to cut 100 M more of 8 and take it off
Coond the 2 x 6, if this can be accomplished.
The defendant only delivered 459,773 feet of lumber and the
plaintiffs sue for damages for non-delivery.
Apart from denials the defences pleaded are:
hoJJ 6. If the plaintiff and the defendant entered into said agreement as set
v 7 out in par. 2 of the statement of elaim herein, which the defendant denies, the
defendant shipped to the plaintiff’s order all the lumber he was able to get
from his 1917-18 cut.
ning of « 7. In the fall of 1917 the defendant let contracts to various persons for
& obliga- the cutting and manufacturing of lumber from standing timber to the extent
dl with s of two million superficial feet, but on account of the unprecedented depth of
snow and the nature thereof in the areas where the said defendant’s con-
nd the tractors were to operate during the winter of 1917-18 it was impossible for
the said contractors to carry out their contracts with the defendant ; and as a
resclt it was impossible for the defendant to secure from his 1917-18 cut more
fendant than 439,733 superficial feet, and all of the lumber cut and manufactured by
the defendant from his 1917-18 cut was shipped to the plaintiff’s order.
The case was tried at Amherst with a jury and there was a
verdict for the defendant, and the plaintifis move against this
weed in verdict on the ground of misdirection. The trial Judge did not
Sty ‘ol tell the jury what the meaning of the contract was—as to whether
| salling it was a binding stipulation for about 2,000,000 feet, or whether
the words used were merely words of conjecture or estimate or

w Con nr

mpiny
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expectancy ; nor did he tell them whether the words “the following
list is to vary according to Charles Bragg's ability to get this from
his eut but to approximate same” applied only to the sizes or
whether they limited the quantity sold to whatever the cut might
be. He left the meaning of the contract to the jury and told them
with regard to certain vital parts of it that “it is a question whether
it shall mean anything at all and if you do say it had a meaning
you shall give it the meaning it requires.”

The meaning of the contract was, I think, for the Court und
not for the jury.

There were other questions of misdirection argued, but it is
unnecessary to discuss them.

Mr. Ralston, who appeared for the respondent, did not attenpt
to support the charge, but argued that he was entitled to judgnent
on the contract and evidence, and Mr. Milner, for the appellant,
asked the Court to say that there was nothing for the jury except
the question as to the amount of the damages plaintiffs were entitled
to recover.

The first question which arises is as to the true construction of
the contract with reference to the quantity of lumber which defend-
ant was to cut and deliver. For the defendant it was strenuously
argued that the defendant had not undertaken to deliver any more
Jumber than his eut might amount to and having delivered his
whole cut, 459,773 feet, the contract was satisfied.

I eannot see any ground whatever for such a construction of
the contract. The words at the beginning of the second clause of
the contract refer only to the sizes of the boards in the list which
follows and make provision simply for variation of these sizcs.

When the contract was entered into neither party could say
what would be the dimensions of the logs which would be cut
nor just what quantity of boards each of the respective sizes nen-
tioned would be produced. It was obvious that there might be
more of one size and less of another than the exact quantities
specified in the list and so provision was made that the sizes might
be varied according to the defendant’s ability to get the respective
sizes from his cut; but even as to this the contract required defend-
ant to approximate the quantities of the given sizes.

If we read the words at the beginning of the second clause as
applying only to a variation of the sizes—and that is the natural
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and obvious meaning of them—then the first clause stands as an
agreement to sell about 2,000,000 feet to be manufactured, and
defendant “agrees to manufacture and stick this lumber and to
load same, ete.”

The word “about’’ occurring before the 2,000,000 feet can have
1o other meaning than “approximately” and such a contract,
while it may permit of a slight variation either way, eannot be
atisfied otherwise and must be substantially performed.

The cases cited by counsel for the defendant on this branch
of the case are all distinguishable and obviously have no appli-
cation. It is, I think, clear that the word “about™ is not used
merely as an estimate or expectation, but the true construction
requires the delivery of approximately 2,000,000 feet.

It was also argued by Mr. Ralston that the contract was to be
read and understood as subject to an implied condition that if it
was impossible or commercially impracticable for defendant to
carry out the contract its performance was excused, and it was
areued that the evidence in the case shewed that it was “impos-
sible” or “commercially impracticable” to get out 2,000,000 feet
of lmrber during the winter in question beeause there was an
unusual quantity of snow. The evidence does not shew any reason
whatever for non-performance of the contract, within the meaning
of the authorities, but quite the opposite; there is nothing in this
cuse for a jury to try except the question as to the amount of the
damages. The damages, as I understand the authorities, must be
assessed by a jury, and the case must go back for that purpose.
There will be judgment for the plaintifis on all the issues for dam-
ages to be assessed.

It is clear that no findings of a jury in favour of the defendant
could be supported on the evidence in this case and there is no
suggestion that further evidence can be given affecting the matter.
The practice is well settled that the Court will not send such a ease
back for a new trial.

The defendant must pay the costs of the appeal and of the first
trial and the assessment of damages.

DryspaLg, J.:—The plaintiffs are lumber dealers in Bangor,
in the State of Maine. The defendant is a manufacturer of lumber
in Cumberland, N.8. On or about September 18, 1917, plaintifis
and defendant entered into a contract whereby defendant agreed

N. 8.

8.C.

J.F.
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to manufacture and supply plaintiffs about 2,000,000 feet of
lumber in 1918. The contract is in writing and is as follows.

(The Judge set out the contract as set out in full in the opinion
of the Chief Justice and continued as follows:)

The defendant failed to cut and deliver more than 459,773 feet
under this contract, hence this action for damages. The contract
calls for substantially 2,000,000 feet and as to the shortage in
delivery I think this isanundefended action. Before ustheargument
was made attempting to justify defendant’s failure on the ground
of vis major or the act of God in that weather conditions were so
bad during the 1918 season that performance became and wus
impossible. The first answer to this is that no such defence was
pleaded and, if pleaded, I do not think bad weather conditions is
any answer to non-performance of the contract. Such conditions
must have been taken into consideration in the making of the
contract and the facts in evidence do not support the proposition
put forward. I think there was error on the trial and that there
was nothing for the jury but the assessment of plaintiff’s damages.
There was an obvious breach on the part of defendant of this con-
tract and the only question open is the assessment of damages.
If this is properly done it ought to end the litigation. I do not
think we can assess the damages here and that the case must go
back to a new trial on this one question only. The parties have
right to the findings of a jury on this question and with regret
1 conclude there must be a new trial. The only point to be open
and to be determined being the amount of plaintiff’s damages,
this, under proper instructions is, I think, for a jury.

The appeal or motion should prevail and a new tial ordered.
the costs here to be paid by defendant

MeLuisH, J.:—1 agree that the verdict must be set aside and
that the plaintiff have judgment for damages to be assessed by a
jury.

Appeal allowed.
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REID v. COLLISTER.
Supreme Court of Canada, Idington, Duff, Anglin, Brodeur and Mignault, JJ*
1919.

Mives AND MINERALS (§ I C—21)—MINERAL CLAIM —APPLICATION FOR CER-
TIFICATE OF IMPROVEMENTS—MINERAL Act, R.S.B.C. 1011, . 157
),773 feet ADVERSE CLAIM—EXPIRATION OF WRIT ISSUED-—ABANDONMENT OF
cLAM—TRESPASS,
contract The owner of a mineral claim who has complied with specified con-

ortage in ditions precedent, and has applied fc rertific of improvements as
provided by sec. 57 under the Mine Act (RS.B.C. 1911, ¢ch,
argument except that he was deterred from filing the affidavit required by sub-

sec. (g) by the statement of the Mining Recorder that an adverse action

@ ground had been begun, who does nothing further before the expiry of the writ,

8 were so than to inquire of the Mining Recorder from time to time whether or
not the obstacle has been removed, cannot be said to have intended to

and waus abandon the interest which he claims and is entitled to judgment in an

‘ence was action for trespass against the adverse cluimant, who has located mineral

- claims on the same ground after the expiry of the writ,
ditions is [Collister v. Reid (1919), 47 D.L.R. 509, affirmed.]

onditions

ArreaL from the judgment of the Court of Appeal for British  Statement,
g of the Columbia (1919), 47 D.L.R. 509, reversing the judgment of the
[t trial Judge, Gregory, J., and maintaining the respondent’s, plain-

hat there tifi’s, action. Affirmed.
[h“"'“’""" E. C. Mayers, for appellant; 0. €. Bass, for respondent.
this con- IpiNaron, J.:—Not without some doubts, but largely because Idington, 5
‘f";’:‘u"" of such, I am unable to assent to the allowance of this appeal.
(o not

It seems to me that, on the evidence adduced, the curative
must go

sections of the Act relevant to the several questions raised, as to
s have a

th regret
) be open

all but one question, which I am about to refer to, meet and
answer them effectively.

The one question about which I have doubts is whether the
trial Judge was right in holding that, because the respondents
failed to meet the formal requirements of the Mineral Act, R.8.B.C.
1911, ch. 157, they forfeited all their rights, and their claims are
to be ipso facto deemed vacant and abandoned.

I agree so far with the trial Judge that the language of sec.
49 is so plain and expressive that it requires a very exceptional
case (such as this I fancy is) to render it possible to hold other-
wise than he does.

damages,
ordered

wside and
ssed by a
lowed

It scems to me that, having regard to a consideration of the
purview of the statute, whilst it may be possible rightly to hold

as the judgment of the trial Judge does, that when there has in
fact arisen default in a literal compliance with the requirements




CAN.

Rem
v
CoOLLISTER.
Idington, J.

DominioN Law REeporTs. [50 D.LR,

of the Act, no matter how induced, forfeiture must ensue. Yet
the Act should not be so construed, when the omission to conply
with its terms has been brought about (through no fault of the
claimant, who has had done everything to entitle him to a grant, save
in the mere formal requirements of application therefor, being
complied with, and the acts necessary therefor have been pre-
vented), by the wrongdoing of some malicious person rendering it
impossible to make the necessary affidavit in its entirety.

When we find, as herein, that the mere issue of a writ setting
up an adverse claim, but never served, though made to appear
of record in the office of the Mining Recorder, is virtually held
to suffice to frustrate an honest claim, I think we must pause
and consider, a8 the Court of Appeal has done, whether the pur-
pose and scope of the Act imperatively requires a declaration of
forfeiture instead of any other alternative.

Indeed, the trial Judge suggests other alternative courses were
open to the respondents, but either of those suggested involved
& possible, and probable, loss of time that would work a forfeiture
if the section is to be taken in the sense declared or an expenditure
never contemplated as part of the policy of the Legislature before
the claimants’ right to a grant was recognised.

I cannot think the Legislature ever in fact desired to produce

such grossly unjust and absurd results, and they should be averted |

if a more reasonable construction is open to us.

I am inclined rather to adopt one or other of the alternative
views presented in the opinion judgments delivered in appeal
and now called in question, and hence must refuse to allow this
appeal.

Indeed my doubts, to put the matter no higher, preclude my
assenting thereto.

I think there is for the respective reasons assigned by Murtin,
J., nothing in the other objections taken in support of the appel
herein. In some of such objections which are taken I do no!
agree with appellants’ view of the facts.

I would dismiss the appeal with costs.

Dur¥, J.:—The question of substance presented for deter-
mination on this appeal is by no means free from difficulty; but
after a full examination of the considerations presented by the
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sue. Yet [ appellant, I think the better view is that expressed in the judg-
o comply § ment of the Chief Justice in the Court below, 47 D.L.R. 509.
lt of the With his reasons I concur. Rem

rant, save The appeal should be dismissed with costs,
for, being AxcLiN, J.:—1 coneur in the opinion of the majority of the
been pre- Judges of the Court of Appeal as to the construction and effect

v,
COLLISTER.

wdering it of sec. 52 of the Mineral Act and as to the sufficiency of what
ty. was done by the plaintiffs as a compliance with its requirements.
it setting But, without further consideration, I am not prepared to accede

0 appear to Martin, J.’s, view as to the scope and effect of sec. 56, which,
1ally held if correct, would seem to render sec. 52 quite superfluious. The
18t pause presence in the Act of the latter section indicates that the exist-
the pur- ence of the conditions which render sec. 56 operative does not
wration of per se suspend the obligations imposed by sec. 48.  On the other

questions in issue between the parties I accept Martin, J.'s, con-

TSes were clusions.

involved The appeal should be dismissed with costs.

forfeiture Bropeur, J.:—The plaintiffs, respondents, were the recorded

penditure owners of the claim in question; and if they have not filed with

wre before the Mining Recorder an affidavit shewing the performance of the
conditions required by the Mineral Act, it is due to the fact,

) produce that an adverse action had been instituted against them by the

e averted appellants, and that they had to swear in that affidavit that their
possession was not disputed.
[ternative The appellants, however, did not proceed with their action

n appeal before the Courts; but they located mineral claims upon the

low this same land of which the respondents were the recorded owners.
The present action has been instituted by the respondents
clude my to restrain the defendants, appellants, from interfering with their

rights.
7 Martin I entirely agree with the view expressed by the Chief Justice
he appeal of the Court below.
I do not The appeal should be dismissed with costs.

MiGNavLr, J.:—The only serious question in this case is

whether, in view of sec. 49 of the British Columbin Mineral Act,
or deter- RS.B.C. 1911, ch. 157, the mineral claims of the respondents
Ity; but must be deemed to have been vacant and abandoned. The trial
d by the Judge considered this section as being conclusive against the re-

spondents, and expressed his regret at having to dismiss their
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action, the more 8o as in his opinion, and in this opinion Martin,
J., of the Court of Appeal fully concurred, the appellants had
simply “jumped” the respondents’ claims. In the Court of
Appeal, however, the objection based on sec. 49 did not prevail
with the majority of the Court, and the trial Judge's judgment
was reversed.

The whole question is as to the effect of the Mineral Act
And if sec. 49 does not stand in the way of the respondents, the
appeal must be dismissed.

After consideration, I have come to the firm conclusion that
sec. 49 does not deprive the respondents of their claims, for |
cannot doubt that they had applied, which they could do vertall
to the Mining Recorder for a certificate of improvements. They
were fully entitled to this certificate, having done and recorded
work or made payments to the amount of 8500 on each claim
And when they applied for the certificate of improvements, the
Mining Regorder informed them that an adverse elaim had been
filed and that the filing of that adverse claim stopped all pro-
ceedings in the matter of obtaining a certificate of improvenents.
The respondents had complied with all the requirements of see.
57, with the single exception of the affidavit required by sub-
sec. (g) of that section. But in as much as that form of affidavit
obliged the affiant to swear that he was in undisputed possession
of the claim, it was impossible for the respondents to make this
statement on account of the filing of the adverse claim, and the
Mining Recorder told them that they could not make the affidavit

Under these circun stances my opinion is that, in view of the
making of the application for a certificate of improvements, :nd
while this application was pending, sec. 52 exempted the respon-
dents from the obligation of doing any more work or paying any
more money in connection with their claims. The result is thut
sec. 49 does not apply, and the respondents’ claims are not to he
deemed vacant and abandoned.

Had I any doubt as to this result, I would not, in the words
of Macdonald, C.J., give the appellants, whose conduct places
them in a somewhat unenviable position, the benefit of this doubt,
but I really can feel no doubt, after reading the judgment of the
Chief Justice and the very complete and convineing opinion of
Martin, J.

The appeal should be dismissed with costs.

Appeal dismissed

50 D.
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THE KING v. THE ROYAL BANK OF CANADA.
Manitoba Court of Appeal, Perdue, C.J.M., Cameron, Haggart, Fullerton and

n Martin,

lants had  § Dennistoun, JJ.A. December 1, 1919.

Court of Banks (§ IV A—63)—AvrHORITY OF NT OF CROWN—INDORSEMENT OF
4 CHEQUE—PAYMENT BY BANK—BANK'S AvTHORITY—PROOF.

ot prevail The burden of proving the authority of a Government agent to reeeive

payment of a cheque drawn on a certain bank, payable to * Dominion
Government Elevator Co.,"” rests upon that bank. The Crown is not
lisble for the negligence of its officers,

[Viscount Canterbury v, Altorney-General (1842), 1 Ph. 306, referred to.]

judgment

eral Aet
lents, the ArpeEAL by defendant from the trial judgment in an action on  Statement
a cheque. Affirmed.

ision that S. E. Richards, K.C., and W. L. McLaws, for appellant.
ms, for | A.J. Andrews, K.C'., and F. M. Burbidge, K.C., for respondent.
L verhally Perpve, C.J.M.:—This action is brought on a cheque for Perdue, C.J M

ts. They 2673.68, drawn by Woodward & Co., grain merchants, on the
recorded Grain Exchange branch of the Royal Bank of Canada, in favour
ch elaim of “Dominion Govt. Elev. Co.” The words, “Canadian Govern-
ents, the ment Elevator” are stamped on the back of the cheque with a

had been rubber stamp and underneath these words there is written, ““Per

1 all pro- F. 8. Burgess." The cheque in question was given in payment

avements. of charges due from Woodward & Co. to the Dominion Govern-
ts of sec ment in connection with wheat received and stored at the terminal
| by sub- elevator, Port Arthur. It is claimed that the proceeds of the
f affidavit cheque were improperly paid by the bank to F. 8. Burgess who was

DOBSession in charge of the Dominion Government Elevator business at
nake this Winnipeg and who kept the money for his own use.
, and the By the Canada Grain Act, 2 Geo. V., 1912, ch. 27, a commission

affidavit was created under the name of “The Board of Grain Commis-
ew of the sioners for Canada” (sec. 3). Power was given to the Governor
ients, «nd in Council to authorise the Minister of Trade and Comnerce to
e Tespol- construct, acquire, lease or expropriate for His Majesty any ter-

Aving am minal elevator. Upon the construction or acquisition by His
0t is that Majesty of any terminal elevator the Board is charged with its *
not to be operation and management and may, with the approval of the
Governor in Council, make regulations for its management and
the words operation and prescribe a tariff of fees (sec. 13).
jet places Pursuant to the powers conferred by the Act terminal elevators
his doubt, were constructed or acquired at several points, one of them being
mt of the at Port Arthur, Ont. Operation of these elevators was then
ipinion of undertaken by the Board. Cars of grain shipped to the elevator
were unloaded and inspected. The grain was graded, cleaned and

nigsed
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dried, if necessary. It was stored in the elevator and the freight
and other charges were paid by the Board. The owner of the
grain on production and surrender of his bill of lading, und
on payment of the charges against the grain, received a warehouse
receipt.

In 1913 the Board found it necessary to have a man at Winnipeg
to look after the business of the Board at that city. On October
14, 1913, I, S. Burgess was engaged as a clerk in the Governn:ent
elevator office, Port Arthur, at a salary of $85 per month. This
man had previously been a clerk in a drug store. He was employed
for a few days at the terminal elevator at Port Arthur, so as
to acquire some knowledge of the work and was then sent to
Winnipeg to take charge of the Government elevator business
in that city. At first he was given desk-room in an office in the
Grain Exchange building, but afterwards had a room to himself
in that building with two employees under him. He was known
as the “Agent of the Canadian Government Elevators.” The
Board did not make regulations for the management and operation
of elevators as they were empowered to do by the Act. The
instructions given to Burgess were mainly verbal. Bright, the
accountant of the Board at Port Arthur, explained to Burgess
what his duties would be. Bright says:

1 told him that the owners of grain would present bills of lading of travel-
ling cars of grain, and that on presentation of these bills of lading properly
endorsed, and payment of all charges, he should hand out the warehouse
receipts.

These warehouse receipts covering cars of grain received at
the elevator were made out at Port Arthur and then sent to the
Winnipeg agent, Burgess, together with sheets giving all puar-
ticulars, including net bushels and freight charges. As bills of
lading are often negotiated to purchasers, the name in the ware-

*house receipt was left blank, so that when the owner, whoever he

might be, appeared with the bill of lading his name was entered
in the warehouse receipt by Burgess and, on the surrender of the
bill of lading and on payment of all charges for freight, grading,
cleaning, drying, ete., the warchouse receipt was delivered to the
owner. It is evident that Burgess had authority to receive puy-
ment of the charges in money. If the bills of lading in this case
had been tendered by the owners together with the amount of
the charges in bank notes and silver, Burgess would have had
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e freight authority, and it would have been his duty, to receive the same ’{'ﬁ‘
r of the and hand over the warehouse receipts. The charges, however, C.A.
ing, und seem to have been paid almost always by accepted cheques. He up King
arehouse was instructed to deposit the moneys received to the eredit of the Rovat Bank
Receiver-General in the Bank of Ottawa. Two stamps were or Caxapa
Vinnipeg provided for him, one of which read: “Deposit to credit of Receiver- perage, c.om.
October General, Canadian Government Elevator Account.” The other
'ernunent stamp only differed from the first in that it contained the word
h. This “Dominion” in place of “Canadian.” The moneys so deposited
mploved were on Burgess' direction forwarded by the Bank of Ottawa to
Ir, 80 as the Receiver-General, passing through the Ft. William office for
sent to the purpose of record.
business It is admitted that the cheque upon which this action is brought
se in the was given
y hinself in repayment of moneys paid out by the Dominion Government Elevator for
freight charges, weighing and inspection fees in connection with cars or
cnrs of grain consigned to said Woodward & Co., and unloaded in the Dominion
1" The Elevator at Port Arthur.

iperation It was therefore the duty of Burgess to impress the stamp

8 known

ct.  The furnished to him upon this cheque and deposit it in the Bank
ght, the of Ottawa to the credit of the Receiver-General. Instead of doing
Burgess so he put the indorsement on the cheque now appearing upon it,

presented it to the teller of the Grain Exchange branch of the
1of travel-
g properly
warehouse

defendant’s bank on which it was drawn and the teller paid to him
the amount in cash. There is no doubt that Burgess appropriated
the proceeds of this cheque and of many others that were cashed
eived at by the defendant’s teller at the same branch.

it to the Burgess, as I have shewn, had authority to receive payment
all par- of the charges in cash. It is argued on behalf of the bank that
. bills of Burgess having this authority would be entitled to receive the
he ware- proceeds of the cheque, no endorsement being necessary when the
oever he cheque was presented for payment by the payee. But although
i entered Burgess had authority to receive cash when tendered to hin,
er of the he had no authority to cash cheques given in payment of moneys
grading, due to the Government. The instructions given to him were to
wl to the deposit all cheques in the Bank of Ottawa in the manner already
iive puy- mentioned. The explanation given by the teller as to how he
this case came to pay the cheque in question and many others presented
nount of by Burgess does not absolve him from negligence. In effect

ave had it was, that because Burgess came to him on July 7, and bought
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a draft in favour of “Canadian Government Elevator,” he, the
teller, thought he was justified in paying on July 21, a cheque
made payable to “Dominion Government Elevator Co.” The
fact that Burgess indorsed the cheque, “Canadian Government
Elevator, per F. 8. Burgess,” shewed a diserepancy between the
name of the payee as written in the cheque and the name of the
party purporting to indorse as payee. This was enough to arouse
suspicion in the mind of any bank teller possessed of ordinury
experience and discretion. Prior to this, the same teller had
cashed two cheques of a firm of grain merchants for $658.87 and
$801.67, respectively, payable to “Dominion Government |le-
vator Co.” The teller’s explanation is that he thought the payees
were grain merchants and that Burgess was their manager. It
does not appear to have occurred to hime that it was a most unusuzl
thing, almost unprecedented in fact, for a business firm to cush
cheques for such amounts instead of putting them through their
own bank account.

A large number of cheques which were cashed by the defen-
dant’s teller at their Grain Exchange branch, subsequently to the
cashing of the cheque sued upon, were put in on behalf of the
plaintiff to shew further acts of negligence, but these should not
be looked at as they cannot affect the present transaction.

The burden of proving the authority of Burgess to receive
paymwent of the cheque in question rests upon the defendant
In this it has failed.

There is the further eircumstance that the words “Dominion
Government”’ and “Canadian Government’’ appear either on the
face of the cheques or on the indorsement. This was a warning
that the cheques dealt with public money belonging to the Doin-
inion Government and that such money should be paid to the
credit of the account of the Minister of Finance and Receiver-
General: R.S.C. 1906, ch. 24, sec. 35; 4-5 Geo. V., ch. 33, sec. 1.

It was urged by counsel for the defendant that the Board
of Grain Commissioners were negligent in the manner in which
they conducted the business of the Commission at Winnipeg.
Burgess was in charge of the office at that city. He made returns
to the Board, but, as it is claimed, so slight was the control exer-
cised over him that in a period of about 5 months he was able
to appropriate over $140,000 of the moneys collected by him.
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It is urged that the salary paid to him, namely $85 per month,
was quite insufficient to support him and his family and to enable
him to maintain some degree of respectability as the incumbent
of a Government office. The importance of the position he filled
is shewn by the fact that in the single year ending July 31, 1916,

he collected for the Boanl $3,352,512. It was suggested that his pegee cau.

speculations were, in the beginning, induced by his necessities,
and that he took larger and still larger amounts when he found
how easy it was to steal and avoid detection.

But the stolen moneys belonged to the Crown and the Crown,
is not liable for the negligence of its officers. In Viscount Canter-
bury v. The Attorney-General (1842), 1 Ph. 306, a petition of
right was presented claiming compensation for loss by fire alleged
to have been caused by the negligence of the Commissioners of
sage taken from the
report Lord Lyndhurst deals with the position of the Crown,
at 323:

Now, assuming that the fire had been caused by the personal negligence

of the Commissioners, would the Crown in such case have been liable to make
good the loss? They are indeed styled servants of the Crown; but they are,
in truth, public officers appointed to perform certain duties assigned to them
by the Legislature, and for any negligence in the discharge of such duty, and
any injury that may be thereby sustained, they alone are, I conceive, liable.
Is it supposed that the Crown is responsible for the conduct of all persons
holding public offices and appointments and bound to make |mod any loss
orinjury which may be occasioned by their negligence or delinquency?
The Keeper of the Great Seal and other persons holding high situations in the
state have authority to appoint to many offices, and also to remove the
persons so appointed at their pleasure. But they are not, on that account,
subject to make compensation for injury occasioned by the neglect or mis-
conduct of the persons so appointed. The mere selection of the officers does
not create a liability. But if the Crown would not be responsible for the
act done, had it been done by the superiors, it follows that it cannot be held
lisble for the negligence of their subordinate agents whom they appoint and
remove, and with the selection or control of whom the Crown has no concern.

No negligence was established, if such could be established,
against the Crown.  On the other hand, it is clear that the defen-

Woods and Forests. In the following p:

dant’s teller who cashed the cheque was guilty of negligence and
his negligence was the direct cause of the loss of the money.
The appeal should be dismissed with costs.
CameroN, J.A.:—In the statement of claim in this action it Cameron, J.A.
is alleged that Woodward & Co., grain dealers, drew a cheque,
dated July 21, 1916, on the defendant bank for the sum of $673.68,




298
MAN.

C. A
Tue Kina
v.
RovaL Bank

orF CANADA.

Cameron, J.A.

Dominion Law Rerorts. [50 D.L.R.

payable to the order of His Majesty under the name of “Dominion
Government Elevator,” a name used by the Department of
Trade o»d Commn erce, one of the Departmrents of His Majesty's
Governnient of the Dominion of Canada, in carrying on the
business of the Department. It is further alleged that Woodward
& Co. delivered said cheque to the plaintiff whereupon it becane
the property of the Dominion of Canada and negotiable only by
deposit to the eredit of the Receiver-General and that on or about
July 21, one Burgess, an employee of the plaintiff, forged an
endorsemrent on said cheque and delivered same to the defendant
bank. It is further stated that said cheque was one of a large
number payable to the Dominion Government Elevator, endorse-
ments on which were similarly forged by Burgess, under such cir-
cumstances that the defendant bank knew or should have known
of the eriminal action of Burgess and that it was by reason of the
negligence of the defendant bank that Burgess was enabled to
carry out his fraudulent designs. The plaintiff demanded pay-
ment of the said cheque from the defendant bank, which was
refused.

By the statement of defence, the allegations of the statement
of claim are specifically denied and it it charged that Burgess
was the agent and manager for the Canadian Government Ile-
vators at Winnipeg; that as such agent Burgess was authorised
to collect transportation charges in respect of warehouse receipts
entrusted to him either in cash or by cheque; that the plaintiff
gave Burgess the authority or ostensible authority to collect the
amount of such cheques; that Burgess endorsed the said cheques
in the course and within the scope of his employment and that
the defendant bank acted honestly throughout. It is further
alleged that the cheque sued on was presented for payment by
one who had authority or apparent authority to endorse it, that
it was complete and regular on its face and was paid in the ordinary
course of business,

The action came on for trial before Metcalfe, J., who entered
judgment for the plaintiff, and from this judgment the bank
appeals, the principal ground taken, being that Burgess had
authority to endorse the cheque in question.

The head office of the business deseribed and known as that
of the Canadian Government Elevators was and is at Ft. William,
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ominion Ont. That business was and still is carried on by a commission =~ MAN.
pent of known as the Board of Grain Commissioners, acting under the C. A
[ajesty’s Departmen . of Trade apd Commerce. This Commission was
on the created, and its powers‘dchnfad: by ch. 27, 2 (;01.1. V., 1912, .By Boest Bad
odward sec. 13 of that Act the Commission was charged with the operation or Caxapa

Tue Kina

became and management of terminal elevators duly acquired by the Py O
only by Minister of Trade and Commerce. This sec. 13 was amended by

or about sec. 1 of ch. 33, 4-5 Geo. V., 1914, by adding thereto the following

rged an provision:

4. Advances to an amount not exceeding $500,000 may be made to the
Minister out of the Consolidated Revenue Fund of Canada for the payment
a large of freight charges and weighing and inspection fees on grain received into or
mdorse- shipped from elevators operated and managed by His Majesty. Such pay-
wents shall be subject to all the provisions and regulations in that behalf
of the Consolidated Revenue and Audit Aet, and when the amounts so paid
are from time to time refunded to His Majesty such amounts shall be paid
n of the to the Minister of Finance and Receiver-General of Canada for deposit to
bled to the credit of the said Consolidated Revenue Fund

It is to be noted that
all public moneys, from whatever source of revenue derived, shall be paid
to the credit of the account of the Minister of Finance and Receiver-General,
through such officers, banks or persons, and in such manner as the said

fendunt

uch cir-
+ known

ed pay-
ich was

wwement Minister, from time to time, directs and appoints.
Burgess R.8.C., 1906, ch. 24, sec. 35.
mnt Ele- In October, 1913, an entry appears in the Minutes of the Board

thorised shewing the appointment of Burgess as a clerk. He was employed

receipts in Port Arthur for about a week. Subsequently he went to
plaintiff Winnipeg as a clerk, his position, as such, being strictly defined.
lset the He was to collect the amounts due by the grain dealers as refunds
cheques to the Government of advances made for freight charges under

nd that the above sub-sec. 4, sec. 13. His business was to receive bills
further of lading and the cheques for refunds and give in return warehouse
went by receipts. The moneys received by him were Government moneys
it th:n-t to be deposited to the credit of the Government with the Bank
edinamy of Ottawa. Burgess had no office at first but had desk space in
i the office of the Registrar, but later he had an office to himself
entered with a clerk and stenographer. He was further authorised to
e bank sign split warehouse receipts for registration in the office of the
e hiid Registrar. This all appears in the evidence of Bright, accountant
for the Board of Grain Commissioners, where we find the letters

i it from Birkett, Secretary of the Board, to Burgess as follows:
Villiam I have just been speaking to Mr. Bright in reference to the depositing
izl of funds colleoted in ion with the Dominion Government Elevator.
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MAN. All moneys collected will have to be deposited to the credit of the Receiver-

Ne:

C A General in the Bank of Montreal, or the Bank of Ottawa, Winnipeg, and -
0 every 8o often, say twice a week, you will get a draft from the bank which yoy Bank
Tue King  will forward to this office, along with the duplicate and triplicate. The hank X payabl
supplies the forms. It is pretty hard to explain the system that they work
under, if you are not used to this sort of work, and I would suggest that Moisa
Fvr you go in and see Mr. J. Smith, Chief Clerk for Inspector Serls. He will g
Cameron, J.A. explain to you fully what he does in connection with their funds. You will being
follow out exactly the same lines. . that th
Two letters from the secretary to Tood are in evidence. The

first is dated October 15, and is as follows:

This will introduce to you Mr. Burgess, who has been delegated by the
Board to take care of the Government Llevator business at Winnipeg |
understand from Commissioner Jones that he will be given desk space in vour and an
office. Please extend to him the usual courtesies, and oblige. the Do

And the second, dated October 17, 1913, is as follows: of his
Please note that F. 8. Burgess, who is taking charge of the Winunijg
end of the Dominion Government Elevator business, is authorised to sign
split warehouse receipts for registration in your office. The countersigning the cas

will be done on surrender of the paper. wade,
Following the course of events we find in the exhibits a cheque, when 1
issued by Peaker Bros. & Co., drawn on the Bank of British “He siy
North America, dated June 30, 1916, payable to Canadian “Cov- as is sh
ernment Elevator,” endorsed “Canadian Government Elevator The
per . 8. Burgess,” and paid by the defendant bank July 3 1. ¢
; : : r $625
Nothing was said about this cheque on the argument and it is e “,"('

referred to only incidentally in the evidence by Scott, the auditor " iy
Apparently it was not in the possession of plaintifi’s counsel on 3. (
Fden's examination. the l:‘”:
On July 7, Burgess purchased from the defendant bank two the Ban
drafts for $112.72 and $288.70 respectively. The requisition \ll
forms are signed by “F. S. Burgess, Manager,” and “F. 8. Burgess.” followin
Eden, the bank’s teller, from whom these drafts were purchused N
refers in his evidence to these two purchases as one transaction to “x
and gives their date as the date of his first mecting with Burgess
He is not asked about, and does not offer any account of, the cheque
Peaker Bros. cheque which apparently left no impression on his on the |
memory. by the 1
There was, according to the teller, no conversation in con- Again,
nection with these drafts, at least none that he remembered MeLay
He remembered seeing Burgess and that is all. The drafts were the aut
paid for in cash, no introduction was necessary and any stranger right tc
would have been treated the same way. 91—
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+ Receiver. Next in order comes the cheque of McLaughlin & Co. on the M:E
T.{:f,'l \l,',',l Bank of Montreal (and accepted by that bank) for $658.87, C. A

The bank 8 pavable to the order of “Dominion Government Elevator Co.” Ty Kixa
they work X It is endorsed “Canadian Government Elevator, per F. 8. Burgess, R”“::m"
m‘lal'.|1“|y : Manager,” and was cashed by the defendant bank July 8. On or Canapa.
Youwil BB Deing questioned as to this cheque the teller positively states G S,
that this cheque was the first cheque he cashed for Burgess and
ce. The ¥ reiterates that the occasion of the purchase of the draft was the

first tin'e he saw him. He is asked “You had not been introduced
:":i'l;:‘u""'l‘ to hiw, other than the introduction that he himself gave you?”
R T and answers “That draft was all.””  The teller knew that neither
the Dominion Government nor MeLaughlin & Co. were customers
of his bank. Nothing took place on the occasion of the cashing
of this cheque further than that it was presented by Burgess and

| M
Winunipeg
ed to sign

Seralaning the cash handed over. No inquiry as to Burgess' authority was
y wade.  “I" he says, “just thought he had the authority” and
v chequ when asked what facts led you to that conclusion, he replies

f Britist i “He signed the requisition as manager.” This is plainly incorrect

m “Gov- |8 us is shewn by the Peaker Bros. cheque.

Elevator 188 Then cheques are cashed by the teller for Burgess as follows:
Julv 3 : 1. Cheque, dated July 10, issued by Benson-Newhouse Slabeck & Co.

4 for $625.86, on the defendant bank.

2. Cheque, dated July 12, by same company for $387.94 on defendant
bank

unsel o1 b 3. Cheque, dated July 20, issued by McLaughlin & Co. for $891.67 on
£ the Bank of Montreal.

4. Cheque, dated July 20, issued by Hanson Grain Co. for $471.89 on
the Bank of Nova Seotia.

\ll these were cashed on the day of their issue or on the day
following.
Next comes the cheque, dated July 21, for $673.68, payable
» “Doninion Government Elevator Co.”" which is endorsed
“Canadian Government Elevator, per F. S. Burgess” and is the
cheque sued on.  The difference between the name of the payee
on the body of the cheque and that endorsed on it was not noticed
by the teller at the time of the transaction or until his examination.
Aguin, with reference to this cheque (as in the case of that of
McLaughlin & Co.) when asked “You say you assumed he had
the authority; what fact was known to you which gave you the
right to assume that?” the teller replies “The fact that he signed
2150 p.L.R.
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the requisition as manager.” It was nothing that Burgess il
as there was no conversation between them and no represent:tions
were made by him. The teller knew nothing about the Doninion
Government Elevator being an instrumentality or branch of the
Dominion Government and seems to have been of the impressioy
it was an incorporated trading company.

Now, we have it established that no representations were 1ude
to the teller or to the bank by any one on behalf of the Crown
other than the representations made by Burgess. The tcller
knew nothing of Burgess, he says, until he came in to purchase the
drafts referred to and nothing then occurred of any signific:nee
except that to one of the requisitions he affixed his nanc s
“Mgr.” The purchase of a draft for cash involves no question
as to the identity of the purchaser as that is immateril
There is no possible liability to the bank in the transiction
The cash is taken in and the draft is handed out.  That deling
is o different matter altogether from cashing a cheque poyvible
to order. The practically universal rule is that cheques p:y.!
to corporations are deposited and if the corporation requires
currency it issues its own cheque for that purpose. The pluinest
dictates of prudence point out this as the safe method for all

le

concerned.

Again 1 wish to point out the importance of the Peaker Pros
cheque. Though we have no specific evidence on the puint,
there is no doubt whatever that Eden was the man that cished
this cheque, and this was some days before Burgess bought the
drafts. There can be no question of this though the tellc: suys
when asked about any cheques before July 8, “No, the buying of
the draft was the first time I saw him.”

But, apart from the Peaker Bros. cheque, and throwing it out
of consideration altogether, the signing of the draft requisitions
and their presentation to the teller with the accompanying cur-
rency, affords no reason whatever to justify the teller in thinking
Burgess had authority to endorse cheques payable to his principal
to be cashed over the counter. The two transactions are not
related and are not in the same plane. No representations were
made by Burgess other than those that were conveyed by his
actions and one examines them in vain to find anything that has
any significance as bearing on the question of his authority cxcept
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the fact that he presented the cheque. But it is impossible to

rgess said ,
sentitions argue that his authority to endorse and cash the cheque can be
Dominion inferred from the fact that he presented it to be cashed. That 7y Kina

™~ v 2 1 1 ' arele v,
wch of the seers perilously near to re .Wl-)lll'llﬂ in a l.lllll . ) Bt Baws
mpression The teller never had a similar experience in cashing for an or Canapa.
individual a cheque payable to a corporation, not drawn on his cumeron, 4.4

vere made ; bank. We need no expert evidence to tell us that this would

he Crown be un unusual and dangerous practice. His laxity in the matter

the teller waus extraordinary. The diserepancy between the endorsement
rehase the and the name of the payee was unnoticed by him until his attention

was called to it at the trial. One would have thought that his
first idea on scanning the first of these cheques (or any of them
for the matter of that) would be to submit it to the manager of

gnificonee
nan ¢ as
) (lHl stion 1 8 e e ;
| the branch for his consideration and opinion. The law of self-

’::\_'Ml preservation would indicate this as the obvious way of safety.
ot dealing And more than that, it was not his own money that he was
o payvable blindly handing over to a AIIV:IH of whom he knew nnthi(m.' and
8 puyable thout whom he made no inquiry, not even of the man himself,
| yeauires In all the circumstances leading up to and connected with the
e pluinest presentation and eashing of this cheque, I can see nothing whatever
s £ that could in any degree justify anyone in the teller’s position
in arriving at the conelusion that Burgess had authority to endorse
s Biok # cheque for any other purpose than deposit or that he had
he point authority to draw the cash for the cheque in question. The

history of the transaction is so bare of incident that it is almost

at ¢

ought the as if Burgess had for the first time stepped up to the teller at
Wi his window, slapped down the cheque in front of him, and the
bving of teller, without looking up, had counted out the cash and pushed

it out of the window seeing and knowing nothing but the cheque
itself.  And after all is not that what took pla
Bros. cheque was presented? Certain it is no reasoning or argument

» when the Peaker

ing it out
quisitions e :
based on the draft requisitions can be applied to that cheque.

Where a person has by words or conduct held out another person, or
enubled another person to hold himself out as having authority to act on
| pring ipal lus behalf, he is bound, as regards third parties, by the acts of such other
§ are not person to the same extent as he would have been bound if such other person
bad in fact had the authority which he was held out as having.

1 Hals. 201. And see also Bowstead on Agency, at page 300,

wing cur-
1 thinking

jons were
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par. 429. 1 cannot find in the evidence any words or actions on
the part of the Crown in this ease that can, with any regard to
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reason, be considered as holding out Burgess or as enabling Burgess
to hold himself out as having authority to cash this cheque
The simple fact is that the teller cashed the cheque without uny
reflection and without attempting to exercise his judgment as
a bank official in his position would be expected to exercise it iy
the circumstances. He carelessly overlooked the simplest pre-
cautions in a position that necessarily demands vigilance :nd
in a case where the facts suggested and demanded further investiga-
tion and inquiry.

Now this branch of the law of agency is founded on estoppel,
and even if there could be found in the case facts and cireumst.inces
sufficient to constitute Burgess an agent by estoppel, nevertheless
the Crown is not bound thereby.

It appears from the authorities that the King is not bound by estoppels,
though he can take advantage of them.

Everest & Strode, Law of Estoppel, page 8. This rule has
been frequently applied in Canada, and I am not aware that it
has ever been rescinded or relaxed.

It was argued that, putting aside the question of the endorse-
ment, Burgess had sufficient direct authority to collect the wi cunt
of the cheque. Itis, I think, a rule almost without exception, tlat
in Canada the bank requires an endorsement on a cheque pay:ble
to order, both for purposes of identification and as a receipt
In point of fact, I have no doubt that in this very case reliince
was placed on the endorsement and that that was why the endorse-
ment was put there. The idea behind this argument is that
Burgess had authority to collect moneys and this covers his
collecting an order (i.e., a cheque) by Woodward & Co. on the
Bank of Montreal, which the Royal Bank was warranted in
cashing for him. It did not, from this viewpoint, make wny
difference whether Woodward & Co. paid by an order on another
person or by cash. In both cases Burgess' authority pernitted
him to collect the cash.

I have already set out the evidence relating to Burgess’ position
and authority.

Counsel for the bank placed much reliance on the wording
of the letter of October 17. “Funds collected” and “all moneys
collected” it wus argued, were equivalent to stating and in plied
that Burgess was authorised to collect moneys, cash as well as
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cheques, and there was nothing in the letter to prevent him
from collecting cash or inhibit him from turning a cheque into
cash or currency. It is further argued that it is not stated in
the letter that all cheques must be deposited to the eredit of the
Receiver-General but that all moneys collected must be so deposit-
o Further, it is said that if Woodward & Co. had paid in cash
there would and eould have been no objection. But we must take
the letter of October 17 in connection with the facts. Burgess’
duties lay in a small and well-defined circle. They were restricted
to the simplest routine work. He got the bills of lading and the
cheques from the dealers and if these were in order, handed over
to them the Government warehouse receipts.  The word “moneys”
used in the letter is a loose term and means cheques and the
refunds were of course paid in no other way. Payments in cash,
though not impossible, were never in contemplation. But taking
it for granted that the letter gave Burgess authority to receive
the refunds for advances by the Government in bank bills, by what
line of reasoning does that lead to the conclusion that he was
thereby given authority to take a cheque payable to the Govern-
went, endorse it, not for deposit to the credit of the Receiver-
General, but to be cashed, and to receive the cash personally over
the counter in return for the cheque. Nothing of the kind was
intended or expressed or indicated. Burgess was to take the
dealers” cheques when they handed them over and put them to the
eredit of the Receiver-General and that was the length and
Ineadth of his authority so far as cheques were concerned.

In my opinion Burgess had no such authority as is contended.
And I cannot see that he was shewn to have had any ostensible or
apparent authority that ought to have led anyone of the most
ordinary prudence exercising a moderate amount of common
sense, to disregard the simple precautions which would at once
have checked these malversations. Apart from what is implied
in the act of presenting the cheque and taking the cash, even
Burgess himself made no assumptions or representations. And
I cannot see that the Crown made any. And the Crown gave
Burgess no authority, expressly or by implication, to do the
acts complained of which are criminal in their nature.

I would dismiss the appeal.

HacarT, J.A.:—I have had the advantage of perusing the
Judgment of my brother Dennistoun. In his reasons he has set
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forth very fully and clearly all the facts and circumstances rle.
vant to the matters in question in this suit. I would adopt Lis
statement of these facts and 1 concur in the conclusion at wlich
he has arrived.

As between the parties to this suit the cheque sued on- the
document itself and the moneys represented by that cheque
was originally the property of the Crown. The onus of proof that
the cheque and the moneys represented by it became transforred
to the defendants is on the defendants. They have not satisfied
that onus, and I could not find otherwise on the admissions wnd
the evidence adduced at the trial.

At the trial and on the appeal counsel for the plaintiff e
the same contention that this cheque was the property of the
Crown and was payable to the Crown. Then there wus th
duty imposed upon Burgess to deposit it to the eredit of the
account of the Receiver-General for Canada and in the statute
itself practically these provisions were made. 1 would i is
the appeal and affirm the judgment of the trial Judge.

FurLerron, J.A., concurred with Perdue, C.J.M.

Dexnistoun, JLA.:—T. 8. Burgess, a druggist’s clerk, was o
October 14, 1913, engaged as a clerk in the Government Flevator
Office at Port Arthur at a salary of $85 per month. He was
presently transferred to Winnipeg as clerk of the Board of Ciruin
Commissioners with desk room in the office of Todd, the Deputy
Registrar of Grain Warehouse receipts, but at the time the cvents
took place with which this case is concerned he had a room of his
own with a stenographer and a boy in the Grain Exchong
building.

From October, 1913, until November, 1916, he carried on his
duties as Government Elevator clerk at Winnipeg. In the latter
month he became a fugitive from justice and as appears fron
the evidence, from cheques filed as exhibits, and from staten ents
of counsel, the sum of upwards of $140,000 is unaccounted for to
the Government of Canada.

The authority with which he was actually invested is cont:ined
in certain letters defining his duties which are set out in the jule
ment of my brother Camreron and need not be reproduced by ne
Stated shortly, it was his business to deliver warehouse reccipts
for grain in storage at Port Arthur, to the persons entitled to thos
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documents, upon payment of transportation charges disbursed by
the Government. The funds so received by him were to be
deposited to the credit of the Receiver-General of Canada in the
Bank of Ottawa at Winnipeg, and for that purpose he was supplied
with a rubber stamp which bore the words ““Deposit to credit of
Receiver-General, Dominion Government Elevator Account.”
The word “Dominion” was subsequently changed to “Canadian’
and a new stamp furnished accordingly.

The duty of Burgess to make deposit of all funds received by
him was not only specifically set forth to him in the written
instructions quoted but was statutory: 2 Geo. V., 1912, ch. 27,
sec. 61: and 4-5 Geo. V., ch. 33, sec. 1.

It was assuned, as was the case, that all funds received hy
him would be represented by cheques, but I have no doubt that
he had authority to receive cash if tendered in the ordinary course
of business.

He had no authority to expend any money,.either for office
expenses or for any other purpose.

Although this action is brought upon one cheque only and
that for a comparatively small amount, it is admitted that a
large number of cheques for large sums of money were cashed
over the counter by the defendant bank for Burgess. Most of
these cheques were drawn on banks other than the defendant
bank, which made collection from the drawee bank through the
Winnipeg Clearing House.

These cheques were filed by consent of counsel, all rights being
reserved as to their relevancy as evidence. The cheque sued on
is one drawn on the Royal Bank of Canada, Grain Exchange
Branch, by Woodward & Co. for $673.68, dated July 21, 1916,
marked accepted by the Royal Bank, payable to the order of
Dominion Government Elevator Co. and endorsed by rubber
stamp “Canadian Government Elevator” to which is added by pen
and ink “per F. 8. Burgess.”

It may be noted that the cheque is not properly endorsed,
that the rubber stamp supplied by the Government, Ex. 8, was
not used, and that Burgess violated his instructions, which were to
make deposits in the Bank of Ottawa to the credit of the Receiver-
General,

Counsel for the bank state that they do not rely upon the
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endorsement as the money was paid by the bank to the persy
who had a right to receive it, and this appears to be the <l
point upon which the case turns.

It is therefore necessary to determine the authority, l.oth
actual and ostensible, with which Burgess was clothed, and 1]y
negligence of the bank, if there be any, in making payment of 1he
cheque in question in eash over the counter of the bank to be:er

The actual authority of Burgess is determined by the letiorns
and oral instructions referred to. He was authorised to t:l¢
cheques or money in exchange for warchouse receipts and to 1.k
deposits to the eredit of the Receiver-General.  He had no other
general authority except to sign split warehouse receipts vl
necessary.

I have no hestitation in stating that having received a cheue
payable to a Government department in exchange for a v
house receipt, Burgess had no actual authority to take thut
cheque to a bank and receive cash for it over the counter. W len
he did so he violated his express instructions.

While he was authorised to receive money when tendored
for freight charges in the ordinary course of the business of the
Grain Commission, in exchange for warchouse receipts, he lid
no authority to receive money for the Government in any «the
way. He had no authority to endorse generally but was lin ited
to a special endorsement for deposit only.

So much for his actual authority. It only remains to conside
what was his ostensible authority.

Without any express representation being made the luuk
teller assumed that Burgess was the manager of a grain conipany
with full powers as such. In this the teller was clearly neglizent
The name which appeared on the back of all the cheques “(un-
adian Government Elevator” plainly intimated that the povee
of the cheque was an official and not a commercial entity. He
should from the very first have been upon his guard.

Moreover the endorsement “Canadian Government Elevator,
per I. S. Burgess” was direct notice that the cheque was heing
negotiated not by the owner but by an agent “ per proc.”

By sec. 51 of the Bills of Exchange Act, R.8.C. 1906, ch. 119,
a signature by procuration operates as notice that the agent has
but limited authority to sign, and the principal is bound by such
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sgnature only if the agent in so signing was acting within the
etual limits of his authority.

In this case the endorsement “per I. 8. Burgess'” was sufficient
to put the bank upon enquiry as to the agent’s authority. Had a
demand been made upon Burgess to disclose what his authority
actually was, it must have appeared that he was a clerk with
very limited powers: Hambro v. Burnand, [1904] 2 K.B. 10, at
page 22; Bryant et al. v. La Banque du Peuple, [1893] A.C. 170,
at page 180,

Ihe law is well settled that a principal is not bound by a
pavment to or settlement with an agent unless such payment
or settlement be made in the ordinary course of business, and
in a wanner actually or apparently authorised by the principal:
Bowstead on Agency, 4th ed., pages 325 and 331; Kaye v. Brett
1850), 5 Ex. ch. 269, 155 E.R. 116.

In the case of Bank of England v. Vagliano, [1801] A.C'. 107,
t puge 128, the bank officials drew the attention of Ziffo, the
out of door manager of Vagliano Bros., to the fact that large
hills were being presented across the counter and paid to the
plaintifi’s elerk Glyka, in bank notes, and Ziffo expressed the
opinion that if the bills had been properly advised, they should
be paid; moreover the payments so mude were duly debited in
Vagliano Brothers' pass-book without objection on their part.
The suspicious eircunstances of the clerk asking for bank notes
having been duly reported and acquiesced in by his superiors, the
bank could do no more. Both Lord Halsbury, L.C., and the
Earl of Selbourne were of opinion that after enquiry the bank
was justified in charging such payn.ents to the plaintifi’s account,
and was by its prudent action absolved from the charge of negli-
gence

In the present case, it being apparent at first sight that Burgess
was an agent, the duty was cast upon the bank of making enquiry
s to his powers and the limitations of his authority. In my
Judgrent the only ostensible authority which Burgess had was to
put himself forward as a clerk, the onus being upon the bank to
compel full disclosure of his real authority: Pole v. Leask (1863),
33 L.J. Ch. 155.

The bank made no enquiry whatever. It paid all manner of
cheques drawn by grain merchants on various banks payable
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to “Canadian Government Elevator”; “Dominion Governn cnt
Elevator Co.”; “Canadian Government Elevator Co.”; und
“Dominion Government Elevator.” It paid no regard to the
endorsement which was always “Canadian Government Elevator,
per F. 8. Burgess” or “per F. 8. Burgess, Manager,”” which in |
but two instances was an improper endorsement. The cheque
sued on is improperly endorsed. All of this is evidence of negli-
gence on the part of the bank and in my opinion it was negligence
which compassed the loss of these public moneys.

In determining what evidence of negligence there is in this
case, care has been taken to exclude all the cheques which we
admitted to have been cashed after July 21, 1916, the date upon
which the cheque sued on was cashed; and to base this judgn ent
upon what took place prior to that date, as disclosed by an exan-
ination of the six cheques which were cashed between June 20
1916, and July 21, following.

They are sufficient to have warned any careful banker that
something most unusual was going on. That a clerk or even a
manager should bring to a bank with which he had no account
a series of cheques of third parties for which he demanded cash

vas in itself a most suspicious circumstance.

There is ample evidence in the case given by expericnced
bankers that the payment of such cheques was unbusinesslile
and negligent on the part of the bank concerned. It is the
practice of business houses to deposit all cheques payable to orle
in their own banks and when cash is required to draw it by neons
of cheques signed by themselves. Otherwise a valuable reconl
of business transactions is lost and a door is opened wide to
peculation and fraud.

It is a matter of common occurrence that a clerk has authority
to receive cash or cheques and to give valid receipts thercior
in the ordinary cowrse of his employer's business. It docs not
follow that he has any ostensible authority to present cheques
payable to his employer, endorsed by himself, for paynent in
cash over the counter of a bank, and the bank that pays hin
without enquiry is clearly negligent.

It appeared at the trial that certain restitutions had been
made by Burgess prior to his flight and some attempt was nade
to shew what application had been made of the moneys restored,
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but the point was not cleared up, and was not argued on appeal.
It has therefore received no consideration from me as the parties
appear to desire judgment on the general issue and not on this
special point.

Two cases referred to on the argun ent are valuable as exhibit-
ing legal principles which are applicable: T'oronto Club v. Dominion
Bank (1911), 25 O.L.R. 330, relieves the bank from responsibility
in the case of an agent who was held to have actual authority
to endorse and receive money on behalf of his principal. Ross
v. London County Westminster & Parr's Bank, [1919] 1 K.B. 678,
holds a bank liable for negligence in dealing with official cheques
without sufficient enquiry as to the authority of the bearer who
deposits them at his own credit. Neither of thesc s 18 on
all fours with the present case, in so far as the fucts are concerned.

Upon the whole case I am of opinion that the plaintiff has
established the negligence alleged in the statermrent of claim and
is entitled to judgment; that the defendant bank has failed to
establish the agency of Burgess, actual or ostensible, to receive
this sum of money over their counter, and has failed to shew that
it acquired any title to the cheque in question by means of a valid
endorserent.

I would dismiss the appeal with costs. Appeal dismissed.

McCALLUM v. HEMPHILL TRADE SCHOOLS LIMITED.
Albecta Supreme Court, Walsh, J.  December 11, 1919,

NeouGesce (§ I C—35)—Barber snor—TRAP—PERSONAL INJURIES TO
INVITEE—NO WARNING OF DANGER— LIABILITY.

When a customer who is properly in a shop for the purpose of trading
in it seeks to reach, for a proper purpose, what is apparently another
purt of the premises which the tradesman is bound by law to provide
for him and is in constant use for that purpose by his customers, the
tradesman is bound to warn him of any concealed dangers that there
are on the road to it, and, if he fails to do so, he cannot shield himself
from responsibility for harm that comes to the customer therefrom, by
proving that the way and trap were under the control of someone else,

[Mitchell v. Johnstone Walker (1919), 47 D.L.R. 293, referred to;
Dickson v. Secott (1914), 30 T.L.R. 256, followed.)

Action for damages for injuries received by plaintiff while in
defendant’s shop as an invitee.

N. D. Maclean, for plaintiff.

Frank Ford, K.C., for defendant.

Warsn, J.:—The plaintifi went into the defendant’s barber
shop in Edmonton for a shave. Whilst waiting for his turn he
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found it necessary to' go to the water closet. On his way to it
he fell into the open well of a stairway and dislocated his shoulde.
Hence this action.

The barber shop is on the ground floor of a business block, :und
the water closet is in the basement beneath it. The only way from
the one to the other is through a door in a partition at the back of
the shop which opens into a hall. The deep end of the well of the
stairway, which leads to the basement, is in this hall immediatcly
in front of this door and about a foot and a half from it. T
uprights from the floor to the ceiling guard this end of the well.
A sharp turn to the left and another one to the right take one pust
these uprights and bring him to the side of this well. He then has
to walk along the edge of the well a distance of 6 feet to reach the
head of the stairs. This walk is but a foot and a half wide, the outer
wall of the hall being but that distance from the edge of the well.
There is no guard, or railing, or protection of any kind between
the walk and the well. There is no window or other opening for
the admission of natural light into this hallway. It is wired for
electricity and a socket is in the ceiling but on the day of the
accident no bulb was in it, nor had there been for some time before
that, nor has there ever since been. It is therefore, a place which
even at noon of a bright day then was and still is in almost utter
darkness, the only light reaching it being such as can find its way
through the cracks of the outer door and such as comes up the
stairway from the gloom of the basement. The place was a trap
of the very worst character. The defendant frankly admits its
dangerous character so I need not labour that, but denies that it
is responsible for it.

Although the plaintiff had been a customer of the defendant at
this shop for some time, he had never before been or tried to go
to this closet, nor did he know where it was. All that he knew of
it was that the way to it lay through the door through which he
passed in his search for it. He had, on former occasions, heard
other customers enquire of the defendant’s employees their way
to it, and had seen the door pointed out as the approach to it, and
had seen customers and employees go and come through it. But
where it was beyond that door, or how it was reached, he had no
idea. He had never even been through the door, and so had
absolutely no idea of what was beyond it. On the trial he said
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that on this day he enquired of one of the barbers where the toilet
was before he started for it, but he did not convince me that he did,
and I find that he did not.

A city by-law requires that such a barber shop as this shall
have connected with the premises one or more water closets which
shall be kept open for the use of patrons during business hours,
which shall be properly partitioned off from the rest of the shop.
This closet forms the only approach that there is to a compliance
by the defendant with the provisions of this by-law. It is not on
the premises but is immediately beneath them. It is the closet
ordinarily resorted to by the defendant’s employees and customers
with its knowledge and consent, though the defendant’s manager
says that sometimes resort was had to another closet somewhere
in the same block. A jacket, owned and operated by the defendant,
for heating the water used in the barber shop is installed in the
sure basement, and the defendant’s coal, used in heating the water,
is stored there. Others use this stairway to get to the basement,
as it affords access to the plant which heats the block, and some of
these others also use this toilet. All such others, however, get
access to it through the outside door of the hallway from which
they walk direct to the top of the stairway. None but those
coming from or going to the barber shop have to walk along the
unlighted eighteen-inch way which skirts the edge of the well.

I do not remember, that there was any evidence, that no warn-
ing of this danger was exposed so that one could read it. Certainly
no evidence was given that such a warning was posted. 1 viewed
the premises which the manager swore were on the day of the trial
exactly the same as on the day of the accident, and no such
warning was then there. There is no evidence of any verbal
warning of the danger having been given to the plaintiff. 1 think,
therefore, that I am safe in saying that no notice of this danger was
given to the plaintiff. The defendant well knew of it. At least
two of its customers and one of its employees had before this
dropped into this well on their way to the closet. Apart from this,
one of its employees expressly drew the manager’s attention to it.
The uprights facing this door at the end of the well were put up by
the defendant as a protection after one of these earlier accidents.
After this present accident the defendant put up a railing along
the edge of the walk, but the landlord compelled its removal
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because it interfered to some extent with passage down the stuirs,
The defendant leases only the barber shop proper, which ends at
the partition through the door of which the plaintiff passed. The
wrrangement under which the defendant used the basement wus
not made clear at the trial, but I think it not open to dispute that
it had the right to use it for its heating apparatus, and to use the
toilet in it, and that it had a right of way for its employees and its
patrons through the hall and down the stairway to the sane for
these purposes at least. The plaintiff, about two in the afternoon,
passed out of the well-lighted barber shop through this door, which
he closed behind him, into this dark and unprotected hallw:y.
He made a mis-step when about half the length of the opening :ud,
without having any idea that it was there, fell into it.

If this trap had been on the defendant’s own premises there
would, of course, be no escape for it from liability. I had ocension
to deal with this subject in the recent case of Mitchell v. Johnstone
Walker Ltd. (1919), 47 D.L.R. 293, and so I need not dwell upon
it. Whether or not it is so liable under the above facts is not so
easy to decide.

The plaintifi was unquestionably in the barber shop as an
invitee of the defendant. The invitation extended to him by the
defendant gave him the right to use the premises, not only for the
imn ediate purpose that brought him there but for all other neces-
sary purposes that arose during the time that he was properly
there. The defendant was under an obligation, which may properly
be called statutory, for it was imposed by municipal by-law passed
under statutory authority to provide him with the convenicnce
that he was in search of when he met with this accident. 1 feel
justified in assun ing that this particular convenience was provided
by the defendant in the discharge of this statutory duty, because
it is the only one so provided, and because of the open use made of
it to the defendant’s knowledge and with its consent, by its en-
ployees and patrons. The invitation to the plaintiff to usc the
premises included, in my opinion, an invitation to use the toilet if
necessary, which must, so far as the plaintiff is concerned, be
considered a part of the premises, and that in turn included of
necessity an invitation to use the only way which led to it, an
invitation which it had a perfect right to extend.

The evidence of the defendant’s manager is that the stairway
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e stuirs. B leading to the basement and the hatchway (though I do not think

endsut |8 anything was said about the walk) were under the control of the

. The § owner of the block, and that the defendant had no control over yjCarrvm
ont was . them. That appears to me to be rather the drawing of a conclusion | v
te that ‘ of law than the stating of a fact. It would have been more satis-  Traoe
yuse the g factory to have had the details of the arrangement between the [ oo
8 and its 4 parties sworn to, so that I might reach a conclusion of my own as e
same for i to where this control lay. Apart from that, however, I do not

ternoon ! think that it makes any difference, so far as the plaintiff is con-

w, which cerned, where it lay. It may be quite possible that the landlord is

halliay ] also under responsibility for this accident. It may perhaps be
ting 8 thot us between him and the defendant liability must rest upon
) the owner. It by no means follows, however, even if this is so,

tes there that the defendant is entitled to escape. It was under the duty to
SORA0S provide the plaintifi with the convenience which he sought and
‘ohnston ‘ inpliedly at least a safe way to it. It surely can make no difference
ell upon that the way which it provided was one which, although it had
i8 not so the right to use for such a purpose, was one over which it had
not absolute control. The plaintiffi had a right to look to the

p as ¢ defendant for protection. He could not be expected to be con-
n by the cerned over nice questions of legal liability as between his invitor
y for the J and others, arising out of facts which were not within his
R ; knowledge, and to differentiate between the liability to him of the
properly landlord with respect to something occurring on one part of the
properly prer-ises which he had a right to use and that of the defendant for

w passed son ething happening elsewhere in them. I do not think the
venience defendant ean rid itself of liability by saving that someone else is

I feel responsible for the perils of the way which it invited him to use.
provided Even if this is not so, I think for another reason the defendant is

because lisble. If the invitation to the plaintiff was limited to the barber
shop, the defendant was, in my opinion, under a duty to warn him
of the dangers he was facing when he passed through that door.

use lh"_ ! If it was intended by the defendant that the closet should not be
s toilet if used by its customers at all, the locking of the door would most
rned, be eficctually have prevented its use by them. If it was intended
luded of that it should be so used, the defendant should have put forward
to it, an some warning which would clearly bring to the attention of those
using it the hidden peril along their way to it. I think that when
4 customer, who is properly in a shop for the purpose of trading

made of
rits em-

stairway
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in it, seeks to reach for a proper purpose what is apparently another
part of the premises which the tradesman is bound to provide for
him and which is in constant use for that purpose by his custon ers,
the tradesman is bound to warn him of any concealed dangers that
there are on the road to it, and if he fails to do so he cannot shicld
himself from responsibility for harm that comes to the customer
therefrom by the simple proof of the fact that the way and the
trap were under the control of someone else. It is not so much u
question of the control of the way as it is of the neglect of the duty
to warn of the danger.

I have read all of the cases to which Mr. Ford referred me, und
a good many more along the same lines. The latest English cuse
I have found is Dunster v. Hollis, [1918] 2 K.B. 795, in which Lush,
J., carefully reviews the authorities. I have not found them very
helpful though, because they deal exclusively with the question
of the liability of owners. I have been quite unable to find uny
case decided upon facts at all like those here present, or containing
any statement of the law applicable to such a case as this. 1 have,
therefore, reasoned this case out as best I could and applied to it
the principles which I think should govern in its decision and 1y
conclusion is that the defendant is liable.

It is argued that the plaintiff cannot recover because he should
not have thus entered into this, to him, unknown territory .nd
tried to find his way through it and because the darkness should
have been a warning to him. I cannot agree with this contention.
I think that he had a perfect right to assume from the constant
use that the defendant permitted of this way and the entire alsence
of warning of danger, that it was perfectly safe. He was entitled
to think that if there was any peril which he could not see the
defendant would have warned him of it and so thinking to go
ahead in perfect confidence that there was no danger. Mr. Ford
referred me to the note of a Scotch case, Fleming v. Eadie (1898),
35 Se. L.R. 422, which is said to have held that the darkness should
have been a warning. Unfortunately the report of the case is not
available and so I am unable to see how this was reasoned out.
I should say that the darkness instead of being a warning that there
was some danger would be an intimation that there was none.
The plaintiff if he thought about it at all would, I should sy, he
inclined to conclude that if there was any danger the place woul ! be
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ranother so lighted that he could see it and avoid it and that it was not ALTA.
ovide for lighted because of the entire absence of anvthing of that character. &C

ston ers The latest case, which T have found in which a man who was \eCaoos
gers that injured while fumbling around in the dark in a strange place in

v
. . 3 Hempain
ot shicld which there was a trap was held entitled to recover is Dickson v.

TrADE

. . . Sci M
ustomer Scott (1914),630 T.L.R. 256, a judgment of the Court of Appeal, L:‘l:;:;‘lh-
and the delivered by Lord Reading, C'.J.

. ; ) - Walsh,
y much a The defendant’s lack of consideration for the safety of the

the duty plaintifi was in my opinion almost criminal. A printed warning

on the door or a word of eaution uttered before he passed through
me, and it would have directed his attention to the very dangerous road

dish case over which he had to pass. A lighted electric bulb in the socket
ch Lush ulready there and wired for that very purpose would have enabled
em very him to see and avoid the danger thus pointed out. One would
question think that the ordinary dictates of humanity would have prompted
find any the management of this shop to have taken these simple inexpen-
mtaining sive and effective methods of keeping him and their other customers
I have, out of harm's way apart entirely from any question of legal
lied to it liability to so protect them.
and iy There will be judgment for the plaintiff for the hospital bill
22,75, and the doctor’s bill 875, as special damages and $1,200
w should as general damages and costs. Judgment accordingly.
ory and g
s should

LYMAN v. EMERY.

New Brunswick Supreme Court, Appeal Division, Hazen, C.J., White
constant Grimmer, JJ. September 19, 1919,
Avromosies (§ 111 B—180)—Pg INJURIES—N EGLIGENCE—AUTO-
MOBILE AcciDENT—Moror V. ks Acr, 5 Geo. V. 1915 (N.B.),
antitled L on. 4:iﬁ(‘n\"rkml"rum: NEGLIGENCE OF PEDESTRIAN. g
en The owner of an automobile, who is driving his car, is liable for damages
see the in respect to personal injuries caused a pedestrian when, even though
the negligence of the latter may have contributed to the aceident, he
g o go could have avoided such accident by the exercise of ordinary reasonable
. Ford care and diligence.
? [See annotation, 39 D.L.R. 4.]

itention and

yabsence

p NS

;l_\ll...nl«i ArreAL by defendant from the judgment of Barry, J., in an

s is gk action for damages for personal injuries eaused by being struck

rad ot and run over by an automobile. Affirmed.

Lat thare W. B. Wallace, K.C., for respondent.

a8 none The judgment of the Court was delivered by

| say, he Griuumen, J.:—This action, which was tried before Barry, J.,

il e at the 8t. John Circuit Court, in February last, was brought
22-50 p.L.R,

Statement,
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by the plaintiff for the recovery of damages for personal injury
sustained by him on July 19, 1915, by being struck and run over
by an automobile owned and operated by the defendant. A ver-
dict and judgment was rendered for the plaintiff for $1,471.%0),
from which this appeal is taken.

The facts of the case are very fully dealt with hy the Judge,
and shortly may be stated as follows:—

The plaintiff resided at Renforth, about 6 miles from the city
of St. John. The defendant, in the summer season at least,
resided at Fairvale, about 12 miles from the city, and was accus-
tomed to come each morning by automobile to his place of busi-
ness. On the morning of July 19, 1915, the plaintiff, who was
accustomed to take an early train to the city of St. John for the
purpose of attending to his business, left his home to proceed to
the station. On crossing the highway he was struck by a car
driven by the defendant, and very seriously injured. One of the
medic ' men who attended him described his body as being much
cut u,, bruised and broken. The base of the skull had heen
fractured, the brain hurt by the concussion and shock, the right
collar bone broken, the left ear very much lacerated and partially
torn from the head. There was a bad cut on the forehead over
the right eye, and his back and backbone were considerably
bruised; both his knees were bruised and hurt and both ankles
hurt, the right one badly. When picked up he was unconscious,
the result of the fracture of the skull, concussion and shock, and
remained unconscious for 2 weeks, and for another week in a
state of semi-consciousness. Further, Dr. Walker stated:-

The injury to the plaintifi’s head and brain was of such a serious nature
a8 to prevent him going back to his work (of a book-keeper) and I reluctantly
permitted him to do so the first of December. He continued to complsin
of suffering from headaches and of pounding in the héad and weakness of
the back and ankles, and of not being able to raise the right arm, and lheu
effects will be permanent ani are caused by the accident. In my opinion
his injuries were of such a nature as he would always feel the effect of them,
and they are of a permanent character.

It appears that, following his usual custom, the defendant left
his residence at Fairvale to proceed to the city of St. John, in his
Ford automobile. He had with him in the car three neighbours,
James Belyea, H. C. Barnes and W. C. Brown. At about the
time he was passing the Fairvale station the suburban train was
practically leaving for St. John. When the defendant reached
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mal injury Renforth the train was, as found by the Judge, approaching the
1 run over station, so that the defendant reached Lyman’s pathway at prac-

t. A ver tically the same time the train reached the station. As the de-
$1,471.90, fendant approached Renforth he sounded his horn, for the reason

apparently that a Mr. Pender was crossing the road. As he
the Judge approached Lyman’s pathway a milk cart, owned by one Mercer,

who had a man or boy by the name of Orr assisting him, was
n the city standing by the side of the road. After the plaintiffi was struck,
| at least, he was carried some distance by the car, which finally stopped
WAS ACCUS- in a ditch. The plaintiff was picked up and carried to the house
ce of busi- and received medical treatment, but, according to the evidence,

, who was was not able to resume his work until the month of December
thn for the following. Large expenses were incurred by him for medical and
proceed to nursing treatment, and considerable outlay for the necessary

by a car medicines and remedies which his injuries required.
Dne of the In view of the findings of the Judge, I do not feel it is neces-

eing much sary to elaborate more fully the facts, as there is no dispute about
had been the accident having happened, but only in respect to the liability,
, the right if any, which was incurred by the defendant. The findings of
d partially the Judge practically cover all of the grounds upon which both

shead over parties relied at the trial. These findings may be particularised
msiderably as follows:—

oth ankles That the car arrived at the crossing of Lyman’s pathway at
2CONSCIOUs, one and the same time as the railway train spoken of reached
shock, and the station at Renforth.

week in a That the motor car had been running at an average rate of
ted: 19 miles per hour between Fairvale and Renforth, and when it

yrious nature struck the plaintiff was going at the rate of from 16 to 17 miles

1 reluctantly per hour,

to complain - o 2 2

i s TI'hat when the plaintiff was hit by the car he was in the centre

m, and these of the gravelled or travelled highway.

i }‘l"lﬂ“’" That the milk wagon which has been referred to did not
rt of them, . . .

il obstruct or interfere in the slightest way the Lyman pathway,

wadant Mk and did not form an obstruction as between a man in an auto-

ohn, in his mobile coming from the direction of Rothesay and a man walking

acighbours, down the Lyman pathway, though it would form a very slight
about the and almost negligible obstruction to the one seeing the other.

L train was This finding, as I gather from the judgment of the Court, is

nt reached hased upon the fact that the milk wagon was a common express
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wagon without any top, and as such would not form an obstri-
tion which would prevent a n n or persons in an automobil
from sceing a man standing at o1 near or passing the wagon

That the car travelled from 60 to 75 feet after it struck the
plaintiff, also that the defendant did not sound his horn when
approaching Lyman’s; that the defendant was not keeping o
vigilant lookout and so failed to see the plaintiff, Mercer or O,
who was observed by the other passengers he carried in his cur,
two of whom at least gave evidence of having seen Mercer ind
Orr at or near the milk wagon.

That the plaintiff could have seen the approaching car if e
had been looking, and that, even with the milk wagon staning
where it was, there should have been no difficulty whatever in
a person coming down the path from Lyman's seeing an wuto-
mobile in the road at a point in a distance of 100 feet north of
the pathway, nor for a person in an automobile within the sune
stretch of road seeing a person coming down the pathway.

That Renforth is a village, and the speed of the car at from
16 to 17 miles per hour was a rate greater than was reasonable
or proper under 5 Geo. V. 1915, ch. 43, sec. 4, sub-sec. 1, An Act
Relating to Motor Vehicles.

That the accident was caused by the uitimate negligence of
the defendant in failing to slow up or to sound the horn, or hoth,
and that, because he did not see the automobile, when under
the circumstances had he been keeping a proper lookout he should
have seen it, the plaintiff cannot escape the imputation of negli-
gence, but, though this negligence did doubtless contribute to
the accident, notwithstanding the carelessness of the plaintifi, the
defendant could, had he exercised ordinary and proper care and
diligence, have avoided the accident, and upon these findings
the verdict was entered as stated.

The Judge also applies to the case well-known rulos of law
relating to negligence, and which, I think, have been very properly
applied to this case. There is undoubted evidence to support all
the findings which have been made and which are herein stated,
and, that being the case, and no injustice or wrong having been
done to the defendant by the judgment rendered, the same should
not be interfered with.
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1 obstrc- No application was made for a new trial or otherwise in respect

atomaobil to the damages, on the part of the defendant, from which it may
vagol reasonably be concluded that the findings of the Judge were not
truck the considered too large or in any way beyond what would be reason-

orn when able under the particular ciccumstances of the case.

weeping u The appeal will be dismissed with costs.

ar or On Appeal dismissed.
n his

ercer and JOHNSON v. MOSHER.
tlberta Supreme Court, Harvey, C.J., Stuart, Simmons and McCarthy, JJ,
car i December 4, 1919,
vcromopies (§ 1T B—205)—Moror cAR ACCIDENT—LIAKILITY UNDER
standing Moror VenicLes Acr (Arra.), 7 Greo. V. 1917, en. 3
ateve Under see. 21 of the Motor Vehicles Act (Alta.), 7 Geo. V. ch. 3, the
. liability for violation of the Act is penal, not eivil.
an auto- [Johnson v. Mosher, McCallum v. Mosher (1919), 49 D.L.R. 347,
airt) \ffirmed.]
the same ArpeAL from the judgment of Hyndman, J. (1919), 49 D.L.R. Statement.
. 347, dismissing an action for damages for injuries caused in an

) automobile accident.
pasonable J. J. MacDonald, for appellant.
I, An Act A. A. McGillivray, K.C., for respondent.
The judgment of the Court was delivered by
ligence of Hawrvey, C.J.:—This is an appeal from the judgment of Hynd-  garvey, cJ.
, or both, man, J. (1919), 49 D.L.R. 347, withdrawing the case from the
en under jury and dismissing the action with costs. Affirmed.

he should The defendant is the owner of an automobile. The plaintiff
of negli- was injured by the automobile when it was being driven by another
ribute to person not with the consent or on behalf of the defendant.

intiff, the We dismissed the appeal with costs at the close of the
care and argument but in view of the fact that this decision displaces

v findings B. & R. Co. v. McLeod (1914), 18 D.L.R. 245, 7 Alta. L.R. 349,
reversing (1912), 7 D.L.R. 579, as an authoritative declaration of
ps of law the liability of the owner of an automobile under the circumstances

r properly mentioned it is thought advisable to put our reasons in writing.

ipport all In the last mentioned case it was held that the owner was
in stated, liable for the damages caused by reason of his ownership of the
ving been automobile. That decision was based upon the fact that the section
ne should of the Motor Vehicle Act, 2-3 Geo. V., 1911-12, Alta., ch. 6,

imposing liability had been taken from an Ontario section of the
Motor Vehiele Act, 6 Edw. VII, 1906, Ont.,ch. 46, where previously
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to its being taken, it had been judicially interpreted which interpre-
tation this Court thought should be applied to it here. The section
has, however, been much changed and now bears little resemblince
to the original section formerly judicially interpreted.

The original sec. (35) provided that:—

The owner of a motor vehicle for which a certificate of registration has
been issued under the provisions of this Act shall be liable for violation of any
of the provisions thereof in connection with the operation of such motor
vehicle.

The liability of the section was construed to be one for danuges
to a person injured as well as a liability to the penalties presceribed
by the Act.

As the section now stands (amended by 7 Geo. V., 1917, ¢h
3, sec. 21), it continues with the following words:—

Unless such owner shall prove to the satisfaction of the Justice of the
Peace or Police Magistrate trying the case that at the time of the offence
such motor vehicle was not being driven by him, nor by any other person,

 with his P or implied

Provided that if the owner was not at the time of the offence driving
the motor vehicle he shall not be liable to imprisonment.

It seems perfectly clear from the section as it now stands that
a full immunity from the liability exists if the owner can prove the
facts stated. That proof can only be made in a case for imposition
of penalty and not in a civil action. The “case” specified in the
section is surely the case in which the liability is being sought to
be established and that is a case being tried by a Justice of the
Peace. The use of the word “offence " leads to the same conclusion.

There seems no doubt, therefore, that the only proper construe-
tion to place on the section as it now stands is that it refers only
to a liability for a penalty under the Act. Appeal dismissed.

FAWCETT v. HATFIELD and SCOTT.

Supreme Court of Canada, Davies, C.J., Idington, Anglin, Brodeur ani
Mignault, JJ. 118" '

SALE (§ I B—6)—OF Goops—GOVERNMENT INSPECTION—IDE FACTO OFFICER
—RECOVERY BACK OF PURCHASE PRICE.

Under a contract which provides for the sale of goods to be “ Govern-
ment inspected,” the purchaser may recover back the purchase price
which he has been obliged to pay in order to get possession of the zoods,
where the inspection was not made by a Government inspector, but
by an assistant appointed by an inspector who had no power to nake
such appointment, and so did not comply with the inspection stipulated
for in the contract. The de facto doctrine has no application
a case.

[Faweett v. Hatfield (1916), 31 D.L.R. 498, reversed.]
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ArpeaL from the judgment of the Supreme Court of New Cj‘N‘

interpre- d S~

- .,:_. :: ‘n Brunswick Appeal Division, (1916), 31 D.L.R. 498, 44 N.B.R. 339, 8. C,

‘";” . reversing the judgment of the trial Judge and ordering a new g weprr
lance

” »
trial.  Reversed. HATFIELD

The facts appear fully from the following judgments:— AND Scor.
ration has The judgment of W. B. Jonah, J.C.C., the trial Judge, was as =

Statement,
follows:—

uch moto At the conclusion of their evidence in this case Mr. Chandler,

of Counsel with defendants and Mr. Bennett, for the plaintiff

damages v " . . :
before going to the jury, raised a number of legal questions upon

aseribed
o the decision of which 1 think the case wholly turns. These
questions were substantially as follows:

Mr. Bennett: 1. Was there such an inspection of the potatoes in question
as the essential terms of the contract called for and as the requirements of
lice of the the Insects and Pests Act, and regulations thereunder, demanded? Mr.
he offence Chandler: 2. Was there an acceptance by plaintiff of the goods in question

1917, ¢h

ier person, by payment of the bank draft and subsequent dealing with the car of potatoes?
3. Was the contract an entire one and plaintiff therefore precluded from reject-
ce driving ing the ear in dispute by reason of having previously accepted and paid for
one ear? Mr. Bennett and Mr. Chandler: 4. If the plaintiff is entitled in law
nds that to a verdict can he recover more than the price he paid for the goods with

freight and interest?

The judgment delivered orally at the trial upon these questions
was substantially as follows:

This action was brought by plaintiff who is a seedman and potato dealer
at Sackville, N.B., to recover from the defendants, who are general dealers
re of the in and shippers of potatoes principally in Carleton County, both the price of &
nelusion. ear of potatoes which he ordered from the latter and paid for and damages for
the loss of profits which would have resulted from the resale of said potatoes

The contract, for the breach of which the plaintiff claims to recover,
fers only was first made between the parties over the telephone, but was afterwards
nissed reduced to writing by letters of ratification. That part of plaintiff’s letter
referring to the goods in question is as follows: “March 16, Hatfield & Scott,
Hartland, N.B. Dear Sirs: I hereby confirm my purchase over the 'phone
from you of two cars seed potatoes, Irish Cobbler, Government inspected, in
bulk and F.O.B. loading station for 80c. for 165 Ib. bags (if necessary) at 7c
which includes bagging. C. Fred Fawcett.”

On March 11, the defendants had written = letter to plaintiff
in which they say: “We hereby confirm sale over the 'phone of
two cars of Irish Cobbler potatoes, Government inspected, at 80c.
165 1b. bulk. If bagged, 7c. extra to be paid for bags and bagging.
Please let us know a week ahead of loading time if possible, so we

yove the
H])U\Hl'rll
ed in the
ought to

ronstrue-

0 OFFICER

can secure cars. Hatfield & Scott.”
This last letter omits the word “seed” but it was to be seed
potatoes as stated in plaintiff’s letter of ratification.
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By these letters it will be seen that the contract ealled for tvo
cars of seed potatoes, “ Government inspected "—shipping directions
were to be given as the potatoes were required, and were so given

The first car was delivered in good order and was paid for
The second car was collected at a different point and was shipjed
by bill of lading to Upper Sackville where the plaintiff’s warehouse
is situated. This bill of lading was attached to a sight draft and
had stamped on it by direction of defendants the words “ Allow
inspection.” The plaintiff says he was required to pay the (rait
in order to get the bill of lading and delivery of the ear. He paid
the freight at Sackville station and the car was then moved up to
Upper Sackville to its destination sometime in the afternoon of
the samwe day. The next morning when plaintiff and his helper
opened the car to remwove the potatoes, which were in bags, he
said they found some of the bags wet and upon opening them
discovered rotten potatoes and upon further examination, whicl is
fully detailed in the evidence, disclosed a few cases of powdery
scab. All the above facts are uncontested except plaintifi’s
evidence and that of his witnesses as to the condition of the pota-
toes when turned out. And as this latter is a matter clearly fo
the jury I do not give any opinion, nor is it necessary to do so from
the view I take of the law involved in the first: question above
stated.

All the bags in the car were certified as inspected as well as
the car itself, by cards and placards, such as are preseribed and
furnished by the Department of Agriculture of the Dominion
Government, which tags nd placards were signed by one
“Christian’’ purporting to be a Government inspector.

The tags and placards were in evidence and need not be set
out at length. It is only nece:sary to say that they purported to
comply with the requiremrents of the Government regulations as
to inspection of seed potatoes.

It is admitted further by the (efendants that 51 bags of the
potatoes placed in this car and purchased by them from a furner
by the nane of “Peterson” were not inspected at any time by this
man “Christian” nor any other inspector, although he attached
his tag to these bags the same as to the otbers certifying that there
had been an inspection of the potatoes contained therein.

I am asked to say first, whether, under (hese admitted facts
there was a Government inspection, such as the law required and
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this contract called for. The Government regulations in force at
the time this contract was made and known to both parties at the
time but since abrogated were made under the authority of the
Destructive Insect and Pest Act, 9-10 Edw. VIIL., 1910, ch. 31.

These regulations had been printed in pamphlet form under
authority of the Minister of Agriculture; Circular No. 6 was put
in evidence by Mr. Chandler. On page 2 of this circular is found
the list of inspectors appointed under the Pest Act for the carrying
out of these regulations. Among these inspectors appears the
names of Holmden and Johnston, who were the inspectors men-
tioned in the evidence in this case, but nowhere does the name of
J. B. Christian appear as such inspector. The only evidence
offered at the trial in support of Christian’s authority to act as an
inspector was given by himself and he says he was appointed by
Inspector Johnson by word of mouth only. Sec. 5 of above cited
Act is as follows:

The Minister may appoint inspectors and other officers for carrying out
this Act and the regulations made thereunder.

2. Such appointments, if not confirmed by the Governor in Council
within 30 days of the date thereof, shall lapse and cease to be valid.

It will be seen by this section that an inspector can only be
appointed by the Minister of Agriculture and that even his appoint-
ment ceases to be valid after 30 days if not ratified by the
Government-in-Council.  Christian, who assumed to act as
inspector and who inspected the potatoes in dispute, so far as they
were inspected, does not pretend that he was regularly appointed.
I do not think he can claim to be anything more than an assistant
or working helper to the inspector Johnson who employed him.
Undoubtedly the task of inspecting a large quantity of potatoes
for the purpose of discovering among other things, a rare disease
known as powdery scab, not readily recognised, would entail a
great deal of physical labor in racking over the potatoes which
would require many assistants.

It was put forward by Mr. Chandler that, notwithstanding
the manner of his appointment, Christian professed to act and did
act as an inspector and would therefore be a de facto officer and
his ucts good and valid. 1 do not agree with this contention. Had
his appointment purported to have been made by the Minister,
or in anyway through him, to fill a position which had become
vacant, or which was not already occupied by a de jure officer,
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then I would be disposed to think his actual performance of the
duties of the office would satisfy the requirements of this contract
and would be good in law, no matter how irregular his appoint-
ment might be. On the contrary, there was an inspector for this
. particular locality properly appointed and acting, and it was to
him that the defendants actually applied for inspection of these
potatoes when they were ready to load and ship them, not only
80, but there were also three assistants to the inspector’s staff duly
appointed for the Province of New Brunswick. See page 2, Ex. 3.

To say because this officer for no reasons, because none are
stated, assumes to delegate someone else to do his work, that ull
parties affected by his acts are bound thereby would, I think, be
carrying the de facto doctrine to a dangerous limit. The duties of
an inspector required a certain degree of scientific and technical
knowledge and there would be sound reasons of public policy why
the selection and appointment of such a person should be exclusively
in the hands of a responsible Minister, therefore I do not think the
contention is good that the inspector might deputise another to
perform his duties.

It is a well established principle of law that where the duties
of a public officer are of a judicial character they cannot be deputed
to another, as in such cases the judgment and discretion of the
officer are relied upon, and are presumed to be the consideration of

- the grant of office.

But there is another objection to the inspection which J. B.
Christian professed to make, which even if his acts were otherwise
good and sufficient would render this inspection at least voidable
on the part of plaintiff. Sec. 10 of the Potato Regulations requires
that inspections and certification of potatoes shall be made only
by department inspectors and that labels and certificates for
potatoes and containers shall only be used when the potatoes and
containers have actually been inspected by such inspector. In
this case it is admitted that labels and certificates of inspection
were affixed to all bags or containers. But as a matter of fact
admitted by the defendants themselves there were over 50 con-
tainers of which it is not pretended any inspection of the contents
was made. This fact alone, I think, would entitle the plaintifi to
refuse the whole car load with which the uninspected goods were
inseparably intermixed. Not only would he be so entitled but it
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was imperative upon him to refuse acceptance because regulation
(13a) says:—

No potatoes originating in the infected area shall be permitted to be sold
by seed merchants or other persons, within or without the infected area,
unless they have been examined, certified, labelled and shipped, according to
the regulations governing the movement of seed potatoes, originating in the
infected area.

Clearly the plaintiffi would have rendered himself liable to
the penalty of the Act had he accepted and in due course of
business resold these potatoes as it was understood he intended
to do.

I think, for these reasons, there was not a Government inspec-
tion nor such an inspection of these goods as the contract between
the parties called for, and the plaintiff would for that reason be
entitled to refuse acceptance. I have next to say whether notwith-
standing the state of facts which I have just considered the plaintiff
by his conduet waived his right of refusal, if I am correct that he
had such right. I have no doubt where goods were purchased as
these were, with no opportunity of inspection by the plaintiff
before shipment, that a reasonable opportunity for inspection
would be presumed and in fact the bill of lading attached to the
sight draft, which was made by the defendants upon the plaintiff
for the price of the potatoes contained the words “Allow Inspec-
tion,” and until such reasonable time had elapsed this right
existed. The fact that plaintiff had contracted for Government
inspection did not exclude this right to look the goods over himself
and see if they were such as he contracted for. The sight draft it
must be remembered was paid by the plaintifi while the car was
sitting on the siding at Lower Sackville, at the nearest station on
the LR.C. to the place of its destination, which in the bill of lading
is stated to be Upper Sackville. The car was held at this place
according to the well known railway rule requiring freight to be
paid at the station nearest to the point of destination if there be
no railway station at such point. The plaintiff therefore was
required to pay the freight in order that the car might be promptly
forwarded to Upper Sackville, and he also paid the draft in order
that he might obtain the bill of lading and thus have authority to
break the seals and open the car.

[ do not think that by these acts the plaintiff can be said to
have waived his right of inspection or rejection. He would be in
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no worse position than if he had paid for the goods in advance, and
they afterwards turned out to be other than he had bargained for;
but even if it is considered that the plaintiff by his conduet in this
respect expressed a clear intention of accepting these potatoes with-
out further examination the fact that all the bags contained in the
car were labelled and certified as having been inspected by u
department inspector whereas in truth a very considerable portion
of them had not been so examined, or inspected, would I think e
such a misrepresentation on the part of the defendants of a material
fact that the plaintiff, upon discovery, would be entitled to repudi-
ate the whole contract, even after he had taken full possession :nd
delivery of the goods.

The mere fact that two car loads of potatoes were contracted for
does not, I think, afford support to Mr. Chandler’s other contention
that the contract was an entire one and plaintiff having accepted
one part could not reject the other, the one in question. These
potatoes were purchased and to be paid for 80c. per bbl. of 165 1bs.
Two car loads were named as the maximum quantity to be shipped.
Had there been more or less barrels in these cars than the actual
number shipped it would not have affected the contract, and there
being no lump sum or value put upon these two car loads of
potatoes I think the contract was clearly severable.

As to the fourth and last question raised by Mr. Bennett's
statement of claim for special damages I am of the opinion that no
such damages are recoverable. The plaintiff contracted to purchase
seed potatoes “Government inspected.” Potatoes answering to
that description are of a specific quality well known to the trade
and clearly defined by the regulations of the Department of
Agriculture.

From the admitted facts to which I have referred it is clear,
I think, that such were not the kind of potatoes shipped to the
plaintiff and he was not, therefore, under obligation to accept them,
and all he could do under the circumstances is precisely whut he
did, reject the goods and demand a return of his money as for a
total failure of consideration.

If I am right in my judgment on these points raised by counsel,
there are no questions of fact material to the case before me which
should be left to the jury, and there will be judgment for the plain-
tiff for a return of the purchase price paid by the plaintiff to the
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defendants with the freight and interest, amounting in all to
$257.60.

The money realised by the sale of the potatoes in question,
by the LR.C. authorities for demurrage, and which is now in
possession  of the said railway, should be paid over to the
defendants.

On appeal to the Supreme Court of New Brunswick, Appeal
Division, this judgment was reversed by a unanimous Court.

The judgment is fully set out in 31 D.L.R. 498, 44 N.B.R. 339.

M. G. Teed, K.C. for appellant.

J. B. M. Bazter, K.C. for respondents.

Davies, C.J.>—1 am of opinion that this appeal should be
allowed with costs.

It was an action brought to recover back the price of a car of
potatoes, the price of which and the freight on which plaintiff
had been obliged to pay in'order to get possession of the potatoes.
The contract admittedly provided for two cars of “seed potatoes
Government inspected.” Only one ear was in question in this
suit, the other had been delivered in good order and paid for.
As a fact the potatoes in question had not been “Government
inspected.” A person, not a Government inspector, had inspected
them and had affixed official tags to the bags. But as a fact he
was not a Government inspector at all or authorised as such, and
it was admitted that as to one lot of the potatoes Christian, the
alleged inspector, had affixed the inspector’s tags to them without
inspecting them at all. The County Court Judge who tried the
case properly found that the alleged inspection was not made by a
Government inspector at all and so did not comply with the inspec-
tion stipulated for in the contract between the parties. He further
found, I think correctly, that there was no waiver by the plaintiff
of his contractual right to have delivery of Government inspected
seed potatoes and that the plaintifi was not therefore bound to
accept the potatoes shipped to him by car to Sackville which were
not “‘seed potatoes Government inspected”” as contracted for.

I fully agree with the careful statements and reasoning of the
trial Judge on these points and that having reached those con-

clusions there was nothing left for him to leave to the jury.

It was urged at bar that the formality of directing the jury to
bring a verdict for the plaintiff should have been gone through,
but as no question of the kind was raised at the trial or in the
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factums here, I think we are bound to assume that what was done
should be held as done with the consent or at least the acquiescence
of counsel.

I would therefore allow the appeal with costs here and in the

Scorr. Supreme Court, Appeal Division, New Brunswick, and restore the

judgment of the County Court Judge.

IpiNaron, J.:—If it had been necessary to try the issues of fact
suggested by the evidence and the judgment of Grimmer, J., in
order to properly dispose of this cause there possibly might have
arisen a need for further inquiry as to the meaning of the case
submitted. -

The trial Judge at the close of the taking of evidence in the case
seems to have heard a lengthy and prepared argument by counsel,
and then to have come to the conclusion on the undisputed facts
that in law there never had been that Government inspection which
the contract clearly required and hence there was nothing for a
jury to try.

It may be that in a common law trial with a jury long ago,
it would have been necessary for the trial Judge to have duly
observed the form of retaining the jury to tell them that in his
opinion of the law governing the issues raised between the parties,
it was their duty to find a verdict for the plaintiff for the amount
for which judgment was in fact entered.

The legal formalities of that remote time were such that
possibly in order to constitute a legal record upon which a formal
judgment could be entered there was no escape from the observance
of the form.

In these later, and some with a sigh may add, degenerate days,
when parties can dispense with a jury entirely, I think the fair
inference is that all concerned did so on learning the opinion the
trial Judge had formed to dispense with the jury; as frequently is
done under the like circumstances.

There is no record of any objection having been made thereto.

The case does not in fact give any light upon the subject but
I imagine the counsel never addressed the jury or asked to do so.

The opinion the trial Judge formed and expressed upon the
undisputed facts clearly was right and plaintiff entitled to judg-
ment accordingly.

The alternative question of fact to which the trial Judge refers
and which Grimmer, J., quarrels with, is not necessary to be
determined.
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vas done Once we read the evidence of Christian, called for the defence, CAN.

liescence to prove a Government inspection, we find what a sham was 8.C.
presented thereby and what a bold disregard of the law was paweprr
d in the ventured upon by those who ought to have known better; there Ihr:um
itore the ought only to be one result and that was properly reached by the axp Scorr.
trial Judge. Ldiagton, J.
8 of fact There was no pretence by Christian that he was an inspector

r, J., in within the meaning of the Act, and the certificate (so called) of

tht have inspection does not pretend that he was such.

the case There is not a vestige of foundation for applying the doctrine
of law which sometimes has been applied to save the situation

the case arising from the conduct of someone de facto a Judge, or other

counsel, officer.

ed facts The O'Neil case in (1896), 26 Can. 8.C.R. 122, does not decide

m which what it was cited for on argument but at page 131 the report
1g for a contains a foot-note of references of value. Take Rex v. The

Corporation of the Bedford Level (1805), 6 East. 356, one of the
mng ago, many so appearing, and apply the de facto doctrine as explained

ve duly therein by Lord Ellenborough, C.J., and read Christian’s evidence

t in his in light thereof and then there seems to me to be no room for

parties, further contention herein.

amount The point made but not pressed of two cars in one contract
does not seem to help respondents.

ch that The appeal should be allowed with costs throughout and the

\ formal judgment of the trial Judge restored.

lervance AxGLIN, J.:—With deference, I am of the opinion that the

view taken by the County Court Judge as to the construction of
te days, sec. 5 of 9-10 Edw. VIL, 1910, ch. 31 was correct and that his
the fair conclusion that there had been no Government inspection of the
tion the potatoes in question, as was required by the terms of the contract

iently is between the parties, was clearly right.

The de facto doctrine relied on in the Appellate Division, in my
thereto. opinion, has no application to such a case as this where the question
ject but is whether the goods furnished under a contract were or were not
o do so. what had been contracted for and their failure to answer the
pon the description of what had been sold not only rendered them unsuit-

0 judg- able for the known purpose for which they had been bought but
made their re-sale as seed potatoes, which was contemplated, illegal.
te refers Moreover, the evidence of the defendant Hatfield makes it clear

7 to be
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that he knew that Christian who certified to the inspection of the

allege
potatoes was not a Government inspector. On the undispited kind ¢

facts the question for determination was purely one of law proper
for the decision of the Judge himself. The facts as to the alleged ablea
waiver by acceptance, likewise not in controversy, also prescnte] Tl
merely a question of law. Tt

If, as is alleged, the practice of the New Brumswick ourts
requires that at a jury trial the Judge shall under such civeun-
stances formally direct the jury to find in accordance with bis
view of the law and that he shall not withdraw the case from then
and himself enter judgment without taking a formal verdict
unless counsel consent to that course being adopted, the proper bed »
inference from the absence of any statement from him that le by th
proceeded to enter judgment without such consent of counsel, or ch. 31
other clear evidence that that was the case, in my opinion would
be that there was at least a tacit consent to what he did. If
counsel for the appellant in the Court below intended to rely upon
the want of such consent it was his duty to have protested ng:inst In
what the trial Judge was doing and to have seen that the absence trial
of consent on hig part was made clear upon the record. The judg- It
ment of the Appellate Division setting aside the judgment of the from 1
trial Court cannot, in my opinion, be maintained on this purely questi
technical ground. There

The two legal issues to which I have adverted having heen waivel
properly determined in the plaintifi’s favour the other defences on other
the record could not avail the defendants. Be

I would with respect allow the appeal with costs here and in pleadi
the Appellate Division and would restore the judgment of the the po
County Court. made

Brooeur, J. (dissenting):—In March, 1915, the respondent inspec
sold to the appellant seed potatoes, Government inspected. When cireun
a car-load of those potatoes arrived in Sackville, in New Brunswick, It
the purchaser, the appellant, found that they were not of good to the
quality and refused to receive them. As the bill of lading had Teen have t
sent with a draft attached, however, the purchaser had to pay the work.
value of the car before delivery and before he could ascertain certific
whether or not the potatoes were of good quality. such ¢

The purchaser then took an action against the vendor for the labelle
recovery of the sum which he had paid, on the ground, os he that t}
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ion of the alleges in his statement of elaim, that the potatoes “ were not of the
adispted kind or quality contracted for and were not seed potatoes and
W proper could not be sold or used for seed purposes and were unmerchant-  p weprr
e alleged able and utterly unfit for the purpose for which they were bought.” H \T:‘lklb
presented The parties went to trial on that action. \~D Scorr

The plaintifi brought in evidence to prove the allegations of  progesr. s

k Courts his action, viz., that the potatoes were not of good quality. On

1 el the other hand, the vendor brought witnesses to prove them good

with bis quality. One of their witnesses, however, was the man who, as
‘om then the Government employee, had inspected those potatoes before
1 verdiet they were shipped; and it was brought in evidence that this man

e proper had not been appointed by the Minister as inspector, as required

that e by the Destructive Insect and Pest Act, 9-10 Edw. VIL, 1910,
unsel, or ch. 31. The trial Judge then withdrew the case from the jury on
m wi the ground that the goods sold were not properly inspected and
gave judgment in favour of the purchaser for the value of the
ely upon potatoes and the freight.

did

d agoinst In the Court of Appeal that judgment was set aside and a new
» absence trial was ordered, 81 D.L..R. 498.

“he judg- It seems to me that the case should not have been withdrawn
nt of the

from the jury, because there were not only questions of law but
questions of fact upon which the jury alone could give a verdict.
There was evidence on which the jury could find that there was a
ing been waiver by the plaintiff of the inspection and there were also several
lences on other questions of fact on which a jury alone could pass judgment.
Besides, this question of inspection was not raised by the
e and in pleadings. The trial took place only in order to find out whether
t of the the potatoes were of good or bad quality. No complaint was ever
made b, the plaintifi that they had not received Government
inspection, though he was aware, when he took his action, of the
circunnstances under which the inspection took place.
It appears that the vendors, before shipping the goods, applied
of good to the chief inspector of the district, in which the goods were, to
had been have them inspected; and, in due course, a man arrived to do the
1 pay the work. He had in his possession all the necessary labels, tags, and
ascertain certificates which are supplied by the Government and used in
such cases. He proceeded with the work, inspected the potatoes,
r for the labelled and tagged them; and finally issued a certificate shewing
d, as he that they had been inspected.
2350 b LR,
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It may be that this man was not regularly appointed; but that
issue was not tried; it is only during the course of the trial that this
fact was elicited and I think that the plaintiff, not having hused
his action on the lack of Government inspection but on the other
clause of the contract, viz., the supply of goods of good quality,
that question of lack of inspection should not now be raised.

Besides, the fact of Christian acting as inspector constituted him
a de facto officer acting as he was under the orders of his superior
officer and made his work legal and valid. As was decided in the
case of O'Neil v. Att'y-Gen'l of Canada, 26 Can. S.C.R. 122, the
rule of law is that the acts of a person assuming to exercise the
functions of an office to which he has no legal title are, as regards
third persons, that is to say, with regard to all persons but the
holder of the legal title, legal and binding.

By the Act, seed potatoes have to be inspected. Could it be
contended for one moment that the vendors in this case could be
liable because they had not had their potatoes inspected? Certuinly
not. They have acted in good faith; they received the certificate,
which they had every reason to believe was a valid certificute;
and, in those circumstances, I do not think that the Court should
declare that the clause of the contract requiring Government
inspection was not carried out.

I am of opinion that a new trial should take place and that the
judgment a quo should be confirmed with costs.

MiaNavwr, J.:—As I read the contract between the porties
it was a condition of the sale of the seed potatoes in question that
they would be “Government inspected,” which inspection was
necessary under the regulations of the Dominion Governnent.
One of the cars containing the potatoes sold by the respondent to
the appellant arrived at Upper Sackville on April 29, 1915, with
labels and tags certifying that they had been inspected by one
J. B. Christian who styled himself a Government inspector, which
he was not. The condition of the contract was therefore not ful-
filled—an important one because the appellant could not buy
potatoes from an infected area unless they had been inspected and
labelled by a Government inspector—and the right of action of
the appellant, who also complained of the quality of the potatoes,
cannot be doubted. The County Court of Westmoreland there-
fore condemned the respondent to pay the appellant $267.13.
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; but that This judgment was set aside by the Supreme Court of New C_A'N
| that this Brunswick mainly because in the opinion of the Judges Christian 8.C
ing hased was at least a de facto officer and therefore his acts were legal and g, woprr

the other valid. With all possible deference I think that the Court below Hn'ﬁnm
1 quality, misapplied the doctrine which, for the protection of third parties anp Scorr
sed. in good faith, validates the acts of de facto officers. As I have  yguun, s
tuted him stated the inspection of the potatoes by a Government inspector

8 superior was a condition of the contract, and this inspection was moreover

led in the necessary because the district was an infected one. It would have

122, the been no defence for the appellant, hud he been prosecuted for
preise the buying potatoes for sale without their having been duly inspected
18 regards by a Government inspector, to plead that Christian was a de facto

s but the officer. No inspection under the regulations could be considered
as valid unless it was made by a regularly appointed Government

mld it be inspector, and what is known as the de facto doctrine can certainly
could be have no application in such a matter.

Certainly The Supreme Court also held that the whole matter of inspee-
ertificate, tion should have been left to the jury for its finding, and should
artificate; not have been disposed of by the trial Judge as was done in this

rt should case. The trial Judge considered the question whether there had
vernivent been, under the facts proved, such an inspection as the essential

terrs of the contract and the Insect and Pest Act required, as a
[ that the question of law, and he withdrew the case from the jury and

rendered judgment in favour of the plaintiff. This course of
e porties deciding himself the question at issue, so far as the record shews,
tion that seems to have been acquiesced in by the parties. In a matter

tion was where the amount is so small, I would be very reluctant to prolong
ernient. the litigation and order a new trial merely because the case was
mdent to withdrawn from the jury, this having been done, so far as I can

15, with see, without objection from the respondent. And as I cannot
1 by one think that the de facto doctrine has any application here, I would
or, which not feel justified in disturbing the judgment of the trial Judge.

» not ful- The appeal should therefore be allowed. It is very regrettable

not buy that the law should ever have permitted appeals to be brought
weted and before this Court where the amount involved is so small. I cannot,
action of however, for this reason deprive the appellant of his costs which
potatoes, he should have in this Court and in the Courts below.

ad there- Appeal allowed.
7.13.
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WALTERS v. MOORE.

Saskatchewan Court of Appeal, Haultain, C.J 8., Newlands, Lamont and [/ .4
JJ.A. November 3, 1919,

Parent AND cHiLd (§ 1—9)—Davearer—Loss oF SERVICE—ENTICH 1y
BY DEFENDANT—SERVICE DETERMINABLE AT WILL—ACTioN
Damacges.

The fact that the contract of service between a father and daughier

(over 16) is terminable at the will of either party is no bar to an ueiion

by the father, whose daughter has been enliooci away and her scivi

consequently lost.
[Evans v. Walton (1867), 36 L.R. 2 C.P. 615, referred to.)

ArpeAL by defendant from the trial judgment in an action
for damages for enticing away plaintifi’s daughter. Affirmed by
equally divided Court.

N. R. Craig, for appellant.

C. E. Gregory, K.C'. for respondent.

Havuray, CJ.S.1 agree with my brother Lamont's stute-
ment of the law applicable to this case, and, in addition to the
authorities cited by him, would refer to Bullen & Leake (7th
ed.), page 361, and the cases mentioned therein. However, in
my opinion there should be a new trial on the ground of 1 is-
direction. The charge of seduetion, involving carnal connection,
was withdrawn during the course of the trial. On the withdr:wal
of that portion of the claim a great deal of the evidence given
became quite irrelevant to the remaining issue. 1 do not go so
far as to hold that there should be a new trial on the ground of
non-direction, although I think that all the circumstances of the
case made it desirable that the jury should have been distinctly
instructed that the evidence tending to shew improper relations
and improper conduct on the part of the defendant prior to the
alleged enticing away ought not to influence them in nsscssing
damages. Not only was this not done, but the triel Judge in-
formed the jury that in estimating damages they might take into
consideration the “dishonour’” which the parent suffered. This,
in my opinion, was a clear misdirection, which, in the alsenee
of the explanation above-mentioned, must have very largely in-
fluenced the jury in considering the question of damages.

The appeal should, therefore, be allowed with costs, and the
verdict should be set aside and a new trial ordered.

Newranps, J.A.:—This action was for seduction, and also
for enticing away the plaintifi's daughter, whereby he lost her
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services. The claim for seduction was dropped, there being no ~ SASK.

ond evidence that the defendant carnally knew the plaintiff’s daughter, C.A

L nor was she with child. WaLTERs
NTICH kN 2 . . . s

'y The jury:-found for the plaintiff on the count for enticing away Mo
1d t his daughter, and assessed his damages at £1,000. From this ;

i da ‘ < Newlands, J A
4]. AN et jor verdict the defendant appeals.

er ’

That such an action will lie has been decided in several cases,
and no proof of service is required other than that the daughter
a8 action : is residing with her father. Nor is it a bar to the action that the
Brmed by 'y service is determinable at the will of either party, it being sufficient
that the plaintifi has been deprived of his daughter’s service by

the action of the defendant.
In Evans v. Walton (1867), L.R. 2 C.P. 615, Bovill, C'.J., at

it's state- puge 620, says:-

| There is no allegation in this declaration of a hiring for any definite time.
on to the All that is alleged is, that the girl was the daughter and servant of the plaintiff.
ke (Tth It cannot be doubted that the jury would infer from the facts that the relation

wever, in of master and servant did exist, without any evidence of a contract for a definite
o ok " time; and, if we are to draw inferences from the facts, I should come to the
0N S same conclusion. Then, was that relation put an end to? The service, no
mnection doubt, was one which would be determinable at the will of either party,
ithdr:wal a8 is said by Bramwell, B., in Thompson v. Ross (1858), 5 H. & N. 16, 157
ER. 1082. That this kind of service is sufficient, I should gather from

e jTes the language used by this Court in Hartley v. Cummings (1847), 5 C.B. 247,

not go so 136 E.R. 871, and particularly from the judgment of Maule, J.
ground of Willes, J., at page 621, says:—
wes of the That runs so completely with the earlier case, and also with the doctrine

distinctly of Lord Denman in Sykes v. Diron (1839), 9 Ad. & El 693, 112 E.R. 1374,
’ and of Maule, J., in Hartley v. Cummings, supra, and also with the observations
of Bramwell, B., in T'hompson v. Ross, supra, that I feel no difficulty in holding
or to the that, upon authority, as well as in good sense, the father of a family, in respect
assessing of such service as his daughter renders him from her sense of duty and filial
gratitude, stands in the same position as an ordinary master. If she is in
his service, whether de son bon gré or sur retainer, he is equally entitled to
take into her services, and to maintain an action against one who entices her away.
d. This, Assuniing that the service was at the will of both parties, like a tenancy at
will, the relation must be put an end to in some way before the rights of the
master under it can be lost,

And Montague Smith, J., says, at page 624:—

At first I was inclined to think that, as the service was determinable at
“and the the will of the daughter, when she willingly quitted her father's house the
service was at an end. But the facts shew that she was incited by the defen-
dant to leave her home, and was taken out of a continuing service. Such
an action was held to be maintainable in a case of Speight v. Oliviera (1819),
lost her 2 Stark. 493, the facts of which are like those here, except that there the girl
was seduced after she had left her father's house and service, and entered into

relations
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the service of the defendant. Lord T den, in ing up, said: “During
the time that she was in her father's house, she was in his service. Was
there an end put to that service? It was alleged by the defendant that there
was, because he himself hired her for the purpose of keeping his own house,
at the rate of 7s. per week. But if he did not in reality hire her with that
intention, but with the wicked view of seducing her, then I am of opinion
that the relation of master and servant was never contracted between them."
It seems to me that the facts proved here shew that the girl did not intend to
leave her father’s service until she was induced to do so by the defendant.
Under these circumstances, I think the action is maintainable without any
amendment.

As to the damages allowed by the jury, it is contended that
the amount is too large, and that the jury should only have allowed
the actual loss of the plaintiff. In 10 Hals. 325, note (f), it
says: “Where a daughter is ‘enticed away’ from service in her
father’s employ, and there is no ‘seduction’ in the sense of corporal
misconduct, the damages, in the absence of evidence of express
malice, are limited to the actual loss of the parent. Evans v.
Walton (1867), L.R. 2 C.P. 615. And this is so in all cases where
a master sues for the enticing away of an employee. Gunfer v.
Astor (1819), 4 Moore C.P. 12.”

Neither of those cases supports the above statement. In
Evans v. Walton the jury allowed £50, although the daughter,
her father’s barmaid, was only away eighteen days on two different
occasions; and in Guniter v. Astor the jury allowed £1,600, two
years’ loss of profits. On appeal, Dallas, C.J., said: “I left it
to the jury to give damages commensurate with the injury the
plaintiff had sustained;” and the verdict was sustained.

It was also contended that the trial Judge, in his charge to

the jury, misdirected them; that his charge was one for seduc-
tion, and not for enticing away the plaintifi’s daughter from her
service.
It is true the trial Judge calls this action one for seduction,
but so does Richardson, J., in Gunter v. Astor (supra). He says,
at page 14: “This was an action for seducing and enticing nway
the plaintifi’s servant.”

In this case, too, the Judge was careful to tell the jury that
the action for seduction and carnally knowing the plaintiff's
daughter was dropped, and that it was only for seducing her away
from her service that they could give damages. I do not think
there was any misdirection, nor do I think that we should inter-
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1: “During fere with the amount of the verdict; and I would dismiss the
ros. W appeal with costs.

that the 2 2 2 -—
— h‘,,:,: LamonT, J.A.:—At the trial this action was reduced to an w, rens
* with that action for enticing away the plaintifi's daughter, with consequent e
of opinion loss of service to the father. The jury found that the defendant ——
sen them," Lamont, J.A.

e pl had enticed the plaintiff’s daughter away and awarded $1,000 dam-
defendant, ages. The defendant appeals.

ithout any Three questions present themselves for determination:—1. Was
there evidence on which the jury were entitled to find that the
defendant had enticed away the plaintifi's daughter? In my
opinion there was. 2. Does an action for enticing away a daughter
from her father’s house lie in view of the fact that the service
rendered by a daughter to her father is determinable at the will
of either party, and that the foundation of the action is loss of
service?

In Eversley on Domestic Relations (1906 ed.), at page 581, the
author says: “An action will lie for enticing away the plaintifi’s
daughter though there be no allegation that the defendant de-
bauched her or that there was any binding contract of service
between her and the plaintiff. In Evans v. Walton, L.R. 2 C.P.
615, Willes, J., at page 622, says: (see judgment of Newlands,
JA).
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“600' m.“ It was argued that the authority of Evans v. Walton was over-

_I left it ruled by the decision of the House of Lords in Allen v. Flood,
\jury the (1898] A.C. 1. In my opinion Allen v. Flood has no bearing on
the case at bar. In that case it was held that the defendant,
by informing the plaintiffs’ employers that some 100 other em-
ployees would cease working for them unless the plaintifis were
dismissed, had not violated any legal right of the plaintifis, and
for s0 doing he was not liable to an action, the terms of the plain-
tiffs’ employment in that case being that they could be discharged
at any time. As the plaintifi’s service was from day to day, it
ceased with each day’s work.

In commenting upon that case, Sir Frederick Pollock, in his
Law on Torts, 1916 ed., at page 347, says: “But that decision,
it must now be understood, was based on the finding of fact that
there was no threat, persuasion or inducement at all, but only
& warning given by a person who had no control over the event.”

As Lord Watson pointed out, it is the absolute right of every
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workman to exercise his own option as to the persons in wlise
society he will agree to work. Having that right, a workm: is
not guilty of any legal wrong if, having made up his mind t,
no longer work in the society of certain others, and having a right
under his contract to quit work, he communicates that doter-
mination to his employer.

No right of the plaintifis in that case was, therefore, infringe|.
But in the case at bar, a right of the plaintiff was infringed. 'very
father has a right to the services of his daughter until the rolo-
tion of master and servant existing between them is put an cud
to. If that relationship is terminated, and the girl leaves her
father's abode, but subsequently makes up her mind to retum
and renew the relationship, but is persuaded not to do so by a
third party, no action for so doing would lie against such thir
person. But until the relationship is terminated, anyone who in-
duces the daughter to put an end to it does the father an action-
able wrong. None of the text writers that 1 have read treat
Evans v. Wallon (supra), as being overruled by Allen v. I'loud
(supra). The action, therefore, in my opinion, lies.

The only remaining question is as to damages: (a) Were the
assessed on a proper principle? (b) Are they excessive?

The trial Judge instructed the jury as follows: “I have to
tell you that damages may be given for the loss which the plantiff
has suffered by being deprived of the society and comfort of his
child and by the dishonour which he suffered.”

Counsel for the defendant contended that damages can le
assessed only for the actual loss suffered by the plaintiff by reoson
of being deprived of his daughter’s services. In my opinion, this
contention cannot be maintained.

In Pollock’s Law on Torts, 10th ed., 1916, at page 239, under
the heading of “Enticing Away Servants,” 1 find the following:

Still later the action for enticing away a servant, per quod servitium amis,
was turned to the purpose for which alone it may now be said to survive,
that of punishing seducers; for the latitude allowed in estimating daniages
makes the proceeding in substance almost a penal one.

In this kind of action it is not necessary to prove the existence of a hinding
contract of service between the plaintiff and the person seduced or cnticed
away. The presence or absence of seduction in the common sense (whether
the defendant “debauched the plaintifi’s daughter,” in the forensic phrase!
makes no difference in this respect ; it is not & necessary part of the cuuse of
action, but only a cireumstance of aggravation.
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in whose This seems to indicate that damages are not limited to mere
orkm:n s loss of service. C.A
+ mind to In 29 Cye. 1682 the law is laid down in these words: “The w . i1
ng a right parent is entitled to recover for the loss of the child's services, “.: 2
mt deter- the injury to the parent's feelings, his mental suffering caused
2 N . . Lamont, J A
by the wrong, the loss of the companionship of the child, and
infringed reasonable and proper expenditures incurred in seeking to regain

d. Every possession of the child.”
the rela In my opinion the trial Judge was substantially right in the
it an end instructions he gave to the jury, although it might be more accu-

eaves her rate to substitute “the mental suffering he endured” for “the
to retumn dishonour he suffered.” Tt has not been shewn that the jury
» 80 by 4 hased their award on any improper principle. (b) The amount
uch third awarded is not, in my opinion, so unreasonable that we would

e who in be justified in interfering with it.
i action I would dismiss the appeal with costs.
ead treat Erwoon, J.A.—This action, as originally framed, was brought  giweed, 1 A

v. Flood for damages alleged to have been suffered by the plaintifi on

ceount of the defendant having seduced and earnally known the
Nere the daughter of the plaintiff, one Frances Moore, on or about Decem-
'3

ber 22, 1918, and, as a further eause of action, it was alleged

[ have to that the plaintiff suffered damages by the defendant, on or about

e plaintiff December 23, 1918, wrongfully inducing and procuring the said

ort of his daughter of the plaintifi, to whose services the plaintifi was en-
titled, to depart from the said service unlawfully and without

G ] the consent and against the will of the plaintiff.

by resson \fter considerable evidence was had at the trial, the c¢laim

nion, this for damages for carnally knowing the said Frances Moore was
withdrawn, as the evidence clearly shewed that the defendant
39, under had not carnally known the said Frances Moore. The plaintiff

lowing and defendant are brothers-in-law, the plaintifi having married
ium amist the sister of the defendant. In March, 1918, two sons of the
to survive plaintifi purchased from the defendant a farm south of Chaplin,
I dnnag in this Province, and these two sons, together with their sister
o & binding Frances, came out to work the farm. The defendant is an illiterate
or enticed man; he had an adopted child by the name of Jean, of tender
sic phrase years; he is & man who has considerable business dealings; for
he enuse of these reasons he required someone to help him transact his busi-

ness and to take care of the little girl. An arrangement was

e (whether
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made with the wife of the plaintiff that the said Frances should
keep the defendant’s books for him and should take care of the
adopted child. At this time the plaintiff and his wife were living

in Ontario. In or about the month of August or September the
defendant visited the plaintiff and his wife in Ontario, and these
arrangements were confirmed, and it was also arranged that the
plaintifi’s wife should come out to Saskatchewan, the defendant
advancing the money for that purpose. It was further arranged
that the plaintiffi himself should come out later, after he had
cleared up his affairs in Ontario. The plaintifi's wife cane out
to Saskatchewan, with the defendant, and went to live with her
two sons on the farm sold to them by the defendant, and where
her daughter Frances and the defendant were also living with the
child Jean. It was arranged that the defendant was to compen-
sate the daughter for her services by leaving money to her in
his will. Everything apparently was satisfactory until on or about
October 10, when the defendant took Frances with him and went
to visit at the home of a farmer named Craig. For some reason
they did not return that night, and when they returned the next
day Mrs. Moore found fault with them for staying over-night,
and one thing led to another, and finally the defendant and Frances
and Jean left and stayed for four or five weeks at the hon e of
one of the defendant’s sons. Subsequently the plaintifi cuve
from Ontario, and the defendant was telephoned to, and, as a
result, the ill-feeling that existed was smoothed over, and the
defendant, Frances and Jean came back to the home of the plain-
tifi’s sons, and they all continued to live there until December 22.
On December 22, 1918, the defendant and Frances went to Moose
Jaw for the purpose of transacting some business of the defend-
ant's. They were assigned one room, with two beds in it, at
the hotel, and apparently the register at the hotel had on it “Mr.
and Mrs. Walters.” Neither Walters nor Frances signed the
register, and apparently the hotel proprietor, assuming that they
were husband and wife, so signed the register. A brother of
Frances happened to be in Moose Jaw and learned of this, and,
as a result, had the defendant arrested. The defendant was sub-
sequently liberated. He came back to the home then being occu-

pied by the plaintiff and his wife and had a considerable row,
and the upshot of it was that the defendant, Frances and Jean
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ces should left the plaintifi's home, and, except to return for some clothes,
are of the were never back there again. On or about January 10 Frances A
vere living went to live at the home of Mr. Craig, and subsequently, on or W rexs

ember the about February 12, was married to young Craig. Frances was , = =

and these 17 years of age in September, 1918. o
d that the The plaintiff, in his evidence, says that up until December 22 '
defendant he had no objection to his daughter Frances being with the de-

r arranged fendant, and that up to December 22 she was not performing

er he had any services for him, and that he was getting wages from her

came out services. It is quite clear that there was no objection to Frances
g with her going to Moose Jaw with the defendant on December 22, and
and where that it was only after it had been ascertained that she and the
g with the defendant occupied the same room at the hotel that the objec-

0 compen- tion was raised. It is quite clear from the evidence of a doctor

to her in who examined Frances in January that up to that time she had
m or about never been carnally known. The evidence also shews that when
- and went Frances left with the defendant on thc night of December 23

me reason she did so with the consent of her mother, and that the plaintiff
d the next stood by and never objected, and the evidence of Frances is that
ver-night, she left of her own free will.

ad Frances The jury brought in a verdict of $1,000, and on that verdict
e hone of judgment was entered for the plaintiff, and from that judgment
ntiff cure this appeal is taken.

and, as a The statement of claim at the trial was amended by claiming
s, and the damages for enticing Frances away between October 8 and the

"the plain- beginning of the action. The action was commenced on Decem-
pember 22 ber 28, 1918. As I have mentioned above, according to the
b to Moose plaintifi’s own testimony no cause of action arose up to Decem-
he defend- ber 22, The foundation for the plaintifi’s action is loss of ser-
3 in it at vice. See Evans v. Wallon, LLR. 2 C.P. 615. That case seems
on it “Mr also to be authority for the proposition that the service, if any,
signed the which existed between the plaintiff and Frances was one terminable
+ that they at the will of either. See judgment of Bovill, C.J., at page 620.
brother of It was contended, however, on the argument before us, that
this, and such would not be the case, on account of the age of Frances.
t was sub- It will be remembered that she was 17 years of age. It seems
»eing oceu to me that the cases of Thomasset v. Thomasset, [1894) P. 205,
rable row, and Stark v. Stark, [1910] P. 190, are authority for the proposition

i and Jean that if Frances was unwilling to live in her father's house, her
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father could not reclaim her by a writ of habeas corpus; at «ny
rate under the circumstances of the case at bar.

As I have stated above, the evidence shews that up to Decen.
ber 22 there was no cause of action, because the plaintiff cop.
sented to Frances being with the defendant; and the evidenee
shews that on December 23 she left with the consent of her mother,
her father not objecting, and left and remained away of her owy
free will and intending so to remain. This easily distinguishcs the
present case from Evans v. Walton, supra. But, apart from tiat
the contract of service, if any, and in this case it was of the flinsiest
character, was terminable at will, and Allen v. Flood, [1xn
A.C. 1, seems to me to clearly hold that no cause of action will
arise for inducing the servant to terminate such service. At

page 151 of this report Lord Macnaghten is reported as follows

1 do not think that there is any foundation in good sense or in authority
for the proposition that a person who suffers loss by reason of another domg
or not doing some act which that other is entitled to do or to abstain fron
doing at his own will and pleasure, whatever his real motive may be, lus s
remedy against a third person who, by persuasion or some other means not
in itself unlawful, has brought about the act or omission from whicl the
loss comes, even though it could be proved that such person was actuated by
malice towards the plaintiff and that his conduet if it could be inquire! into
was without justification or excuse.

I am, therefore, of opinion that the plaintiff has no cnuse of
action against the defendant and that this appeal shoull be
allowed with costs, and the plaintifi’s action dismissed with costs

Appeal dismissed by equally divided Court

RHODENIZER v. RHODENIZER.

Nova Scotia Supreme Court, Russell and Drysdale, JJ., Ritchie, IJ
Chisholm, J. May 2, 1919,

New TRIAL (§ 11—8)—MISDIRECTION—ACTION FOR SLANDER—CHA L 0F
TRIAL JUDGE TO JURY—APPEAL—NEW TRIAL ORDERED.
A Judge's charge to a jury must be clear and concise, not mislvuding
in any way, nor ambiguous, otherwise misdirection may be found, and
a new trial ordered.
Morion to set aside the verdict for defendunt and for o new
trial in an action claiming damages for slander. New trial ordered
J. A. McLean, K.C., and 8. Jenks, K.C., for plaintiff.
V. J. Paton, K.C., for defendant.
The judgment of the Court was delivered by
CuisuowM, J.:—The plaintiff and defendant are farmers and
traders residing at Northfield in the county of Lunenburg. The
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plaintiff was one of a party of men who came to Halifax on Decem-
ber 8, 1917, to assist in relief work following the great explosion

lo Decem. of December 6 of that year. He remained in Halifax until noon y,npnizen
intiff con- of the following Tuesday, when he returned to Bridgewater. .
! eviience It is alleged that shortly after plaintifi’s return the defendant said
or mother in Hebb's restaurant at Bridgewater:- _ Chisholm, J.
f her own What do you think of a prominent citizen of Northfield going to Halifax

aishes the with an oil coat and coming back with two overcoats on?

And that on another occasion the defendant said to one Albert
Smith -

Don't it beat the devil about Hughie; he went to Halifax on relief work,
. he dressed in rough clothes, he went under an assumed name and he ealled
ietion wil himself Jim Jones or Tom Jones, he got an outfit of clothes, shoes and all,
viee, At as if he were one of the sufferers and took them home with him.
follows The plaintiff has brought this action for deniages for the alleged
n authority slanders, and in his statement of claim he says the words were
other doing meant and were understood to mean that the plaintiff stole the

bstain fror . .
:M fing saidl articles or obtained the same under false pretences, and was

rom that
i@ flinsiest

od, |18

means not thereby guilty of an offence against the Criminal Code.
which the At the trial the jury rendered a verdict in favour of the defend-
wtuated by

ant. The plaintiffi moves to set aside the verdict on the ground of
misdirection, among other grounds, and directs our attention to
) enuse of the following words in the charge of the trial Judge:—

Now the whole question before you is: Did Wallace Rhodenizer use these
words in any sense which involves stealing? If he did not of course he is
entitled to a verdict. If he did the plaintiff is entitled to a verdict.

I think there was misdirection in this portion of the charge
because the jury were told that if the defendant did not use the
words in a sense which meant stealing he was entitled to a verdict.
The words imputed to defendant can be understood to mean that
the plaintifi obtained the articles by means of false pretences,
which is a distinet offence from theft, and he is entitled to a finding
by the jury under proper directions, as to whether the words were

iquired 1ot

should e
vith costs
('

found, s understood to mean that he was guilty of obtaining goods under
false pretences.
for a new They were instructed that they need not do this.

W ordered I think the verdict should be set aside and a new trial ordered.
; Costs of motion to abide the final result of the action.
New trial ordered.
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RUTTLE v. ROWE.

Saskatchewan Court of Appeal, llauﬁ:;:, C.J.S., .A’culando Lamont and
mJ . mber 8, 191

Exkcurion (§ I—1)—JUDGMENT AGAINST ESTATE—EXECUTION 1ssvEp
AGAINST LANDS—LANDS 80LD TO PLAINTIFF—LEGAL AND EQUIT LE

TITLE.

Execution will issue and will bind the lands of an estate, when judg-
ment against the estate has been allowed by the executors of the sune
to go by default. Such execution will be prior to the elaim of any person
obtaining his title through the executors; provided that the exccution
is filed before transfer to the claimantt akes place.

Land Titles Act, R.8. Sask. 1909, ch. 41, see. 118, amended by 3
Geo. V. 1912-1913, ch 16.

[Morgan v. De Geer (1917), 36 D.L.R. 161, followed.]

ArpEAL by plaintiff from the trial judgment in an action to set
aside an execution filed against the plaintiff’s lands. Affirmed.

L. A. Seller, for respondent.

Havirawy, C.J.8,, concurred with Lamont, J.A.

NEwLANDS, J.A.:—This action was brought to have an execu-
tion issued by defendant against Eliza Stevens and John Macdonald
Patrick, executrix and executor of the estate of W. A. Stevens,
deceased, et al removed as a cloud upon plaintiff’s title.

The facts are stated by the trial Judge as follows:—

The land was formerly owned by the Cunadian Pacific R. Co. under
certificate of title dated August 20, 1906. On August 10, 1906, the C.P.R.
Co. agreed to sell to one Frank L. Hiles. This agreement was assigned by
Hiles to William A. Stevens on May 10, 1911. On November 29, 1015, the
defendant registered an execution against the lands of Eliza Stevens and
J. A. M. Patrick, executors of William A. Stevens for 85,303, which exccution
was renewed on November 21, 1917, On February 16, 1916, Eliza Stevens
and J. A. M. Patrick, executors of William A. Stevens, agreed to sell the land
to plaintiff for $1,300 payable $300 cash and $500 December 1, 1916, an $500
December 1, 1917. On May 9, 1917, the C.P.R. Co. transferred the land
to Eliza Stevens and J. A. M. Patrick, executors of William A. Stevens, which
transfer was registered on June 8, 1918. On March 5, 1918, Eliza Stevens
and J. A. M. Patrick, executor of William A. Stevens, transferred the land
to the plundﬂ which tnnd‘er was registered June 8, 1918, On May &, 161§,
the defend i d a caveat against the land in question claiming under
his execution. The contract with the C.P.R. Co. was in default at the time
of the plaintifi’s agreement. On March 29, 1916, there were arrears of $481
besides the final instal of $200 due August 10, 1916,

The first ground upon which the plaintiff contends he is entitled
to succeed is, that the above execution was not properly issued
and therefore never bound the estate of W. A. Stevens, deceased.

He bases this argument upon the case of J. I. Case Threshing
Machine Co. v. Bolton (1908), 2 A.L.R. 174, where Beck, J., held
that, unless there was a direct affirmative admission of asscts on
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the part of the executor or administrator, the proper judgment SASK.
IO and was & judgment for payment in due course of administration, or,  C. A
e S in other words, a judgment for the administration of the estate.  Ryrrs
| EQUITARLE Upon such a judgment no execution could be issued. ;

With great respect for the opinion of that Judge, I am of the

of the s opinion that there is no authority for the above proposition.
.:’:-"\\‘.I.“M'-‘.‘.::l In the case upon which he bases his opinion, McKibbon v.
Feegan (1893), 21 A.R. (Ont.) 87, and the remarks of Maclennan,
J.A., therein, a plea of plene administravit had been put in and
found in favour of the defendant, while in J. I. Case Threshing
tion to set Machine Co. v. Bolton, supra, no such defence had been pleaded
ffirme and there was, therefore, an admission of assets on the part of the

executor, in which case the judgment should have been for the

amount claimed with costs.
an execus Such sum of money and costs to be levied of the goods and chattels
which were of the testator at the time of his death come to the hands of the
defendant as executor (or administrator) to be administered if he hath or
shall hereafter have so much thereof in his hands to be administered; and if

he hath not so much thereof in his hands to be administered, then, to be levied
of the proper goods and chattels of the said defendant.
. Co. under fee form of judgment in An. Pr. 1909, vol. 1, at page 133, and
the C.P.R 14 Hals., page 332, par. 777.
::!-lI'L‘IIl:an'}’)-‘Q‘ If the executor allows judgment to go against him by default,
Kavons sab or fails to plead plene administravit, he admits the claim and that
th exccution he has sufficient assets to satisfy it.
liza Stevens Wheatley v. Lane (1680), 85 E.R. 228 at 233; 1 Wm. Saund.

oll the land P Q9 -
‘;“ and s::m 216, at 219a, note 8; 14 Hals. 332, par. 779, note p.

v
Rowe,

when judg- Novlaads, JA

anded by

HTaedonald
. Stevens,

ad the land In the note to 1 Wm. Saund. at page 219a, it is stated:
wens, which A judgment against an executor or administrator whether by default
liza Stevens or upon demurrer; or upon a verdict or any plea pleaded by the executor,

ed the land except plene administravit, or admitting assets to such a sum, is conclusive
fay &, 1018, upon him that he has assets to satisfy such judgment.

iming under The same statement is contained in 14 Hals. 352, and in the
ot An. Pr. 1909,
sars of $481 R

In this case the executors allowed judgnent to go against them
is entitled by default. They therefore admitted assets sufficient to satisfy
iy issued the judgment, and are personally liable in an action on such
deceased. Judgneent, in which action they cannot plead plene administravit,
Threshing 1 Wm. Saund. 219¢.
k. J., held The executor cannot in either case (an action on the judgment or a scire

Jocias) plead plene administravit, or any other plea of the same nature, which

asscts on puts his defence upon want of assets. For such plea would be contrary
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to what is admitted by the judgment, and if the truth were that he had
no assets, he should have set it up as a defence to the original action, and
having neglected to do so, he shall not be permitted to say so afteryards
For it is a general rule, that if a party do not avail himself of the opportunity
of plerding matter in bar to the original action he cannot afterwards ple.d it,
either in another action founded on it, or in a scire facias.

This answers the objection that where the estate is insolvent
the assets are divided pari passu, because here the executors | ving
personally liable the defendant was entitled to the whole s ount
of his judgment, if not from the estate then from the executon
personally.

Now in this case the judgment was not in the form given i
the An. Pr. 1909, above set out. It was simply a judgnent sginst
the executors of the estate of W. A, Stevens, and the execution wis
issucd against them as such, but as it is only sought by such julg-
ment and execution to bind the assets of the estate, it is, in 10
opinion, sufficient. The execution was therefore properly issued
and binds the estate of W. A, Stevens in the hands of his exccutors

Under any circumstances, I am of the opinion that this cxecu-
tion could not be set aside in an action such as the present: hut
only in an application in the original action, and then only if it wus
improperly issued, and on such an application it would have been
proper to amend the judgment and execution 8o as to only charge
the goods ete., of the estate as in the form, which, after all, is ull
that has been clain ed as the effect of the judgirent and exccution

Then if the execution was properly issued, the next question is
Does it bind the land in the hands of the plaintiff

Sub-sec. 2 of see. 118 of the Land Titles Aet, R.8, Sask. 1909,
ch.41,as amended by 3 Geo. V., 1912-13, ch. 16*, which was the [ in
force at the filing of the execution and the date of the sale to pluntiff
by the executors of Stevens, provides that the execution shall forma
lien and charge on all the lands of the execution debtor as fully and
effectually to all intents and purposes as though the said lunds
were charged in writing by the execution debtor under his hand and
seal. Giving these words their ordinary neaning, the exccution
ereditor would have had an equitable charge on this land until the
executor obtained the legal title, this equitable charge becure a
legal one upon the certificate of title being issued to the exccutors,
on which certificate this execution was endorsed as a charge upon

*See 8 Geo. V., 1917 (2nd Sess.), ch. 18,
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hat he had the land. This was prior to the issue of the certificate of title to
‘“f'""' "l"‘ the plaintiff, who, until he got such certificate, had no better claim
l:":f'. s upon the land than the execution creditor, and as the execution

rds plead it ereditor’s charge became a legal one prior to the plaintiff getting

title, that title could only issue subject to the defendant’s execution.

i insolvent The cases cited by the appellant are all cases where the execu-

itors | ving tion debtor never had the legal title, and, therefore, they have no

le s ount beswring on this case, where the execution debtors obtained the legal
executor title to which the execution attached. .

The plaintifi’s remedy is, therefore, not against the defendant

L glven but against the executors of W. A. Stevens, and the appeal must

mt st therefore be dismissed with costs.

ution wos LamonT, J.A.:—In August, 1906, one F. W. Hiles purchased

such judg- from the Canadian Pacific R. Co. the south-west quarter of

is, in 1 19-26-5 west of the 2nd Meridian, under an agreement of sale.

wly issued In 1911, Hiles with the consent of the railway company assigned

executors all his interest in the said land to W. A. Stevens. Stevens died,
his execu- leaving a will in which Eliza Stevens and J. A. M. Patrick were
esent ; but appointed his executrix and executor. 1 shall refer to them here-
yifit was after as “executors.” After Stevens’ death, the defendant herein
have been brought an action agrinst his executors for a debt due to him by

aly charg Stevens in his lifetime. The executors did not enter any defence
rall,is ol to the action. More than that they appeared by their solicitor
execution before the local master on an application for judgment, and
uestion s consented to judgment being entered agninst them, as the docu-
ments on file shew. Judgment was accordingly entered for
$5,303.27, and on November 29, 1915, the defendant issued execu-
ithe lawin ticn on said judgment against the goods and land “of the executors
o plointif of the estate of W. A. Stevens, deceased.” At the date of the

ask. 1909

wll forma execution the railway comrpany were still the registered owners of
s fully and the land, and the purchase money thereof had not been paid in
saidd lands full. In February, 1916, the executors sold the said land to the
¢ hand and pluintifi.  In March, 1917, they paid the railway company the
execution balance due and obtained a transfer thereof, and on May 8, 1918,

1 until the that transfer was registered and the executors became the registered

owners.  On the same day a transfer of the land from the executors
executors to the plaintiff was registered. The plaintifi’s certificate of title
arge upon issued subject to the defendant’s execution, end the plaintiff has
brought this action to compel its removal.

2450 p.L.w,

became a
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The learned Judge held that the execution was properly ag:inst
the land, and gave judgmrent for the defendant. The plaintifi now
appeals.

Two grounds are urged for the reversal of the judgment

(1) That the defendant had no right to obtain & judgment op
which he could issue execution, but was entitled simply to a judgment for pay-
ment in due course of administration of the estate; and (2) that even if he had,
the execution did not attach to the executors’ interests in the land, because
that i was an equitable i only.

The answer to the first of the above contentions seems to me to
be, that whatever argunent might be advanced in favour of the
contention that the executors were entitled to a judgnent for
payment of the defendant’s elaim in due course of administration,
such was not the judgment to which they consented. They
consented to a judgment upon which under our Rules of Court
execution could be issued. Having consented to that, they can
not, so long as that judgment stands, be heard to question its
validity or the validity of the execution issued thereon. This was
decided by the Court en banc in Morgan v. De Geer (1917, 36
D.L.R. 161, 10 S.L.R. 312. In that case the defendant consented
to an order giving the plaintiff personal judgment and also specific
performance. The plaintiff was entitled to both these rencdies
He issued execution on the personal judgment. It was sought to
have the execution removed. In giving the judgment of the
majority of the Court, Elwood, J., at page 164, said:—

The order, having given the plaintiff something that he was not cntitled
to, might have been appealed from, as was suggested above in Regina Brolrage
& Inv. Co. v. Waddell (1916), 27 D.L.R. 533, 9 S.L.R. 154. It was not
appealed from, and so long as the order stands the execution must stand.

If the executors can not be heard to object to the validity of
the execution, neither can the plaintiffi. He cannot stand in any
stronger position than his vendors. When he bought the land the
execution was already registered. If that execution attached to
the land in question, then all he bought was what the executors
could sell, and that was the land subject to the execution.

It was, however, contended that the execution did not attach
to the land in question, because the executors had only an
equitable interest therein, and that when the executors olituined
the legal title they were then simply bare trustees for the pluntiff

We need not here consider whether an execution attaches to an
equitable interest in land, because there came a time when that
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wly aguinst equitable interest was converted into a legal interest to which  SASK.

aintifi now the execution undoubtedly did attach. The execution attached at C.A
any rate at the moment the executors became registered owners. RuTTie

ment It is now sought to get the land from under the operation of the R‘:‘“

udgment on execution on the ground that the plaintiff having paid the executors

g {["" ""’; for the land the executors were only bare trustees for him. But
ren il he had

and, because of what interest were they trustees” The execution was registered

Lamont, J.A

prior to the time the executors agreed to sell to the plaintiff.
ns to me to After its registration, and while it remained in force, the executors
rour of the could get title to the land only subject to the execution. That is
lgnent for all they could convey to the plaintifi. That was, therefore, all

inistration they could sell. Having sold, and the plaintifi having paid the
ed. They purchase money, they are trustees for him to the extent of the
s of Court interest they had, but no more. Their agreement to sell to the
, they can plaintiff a larger interest may leave them liable to him for damages

uestion its for failure to make title to the interest they agreed to sell, but it
This was does not give him a right to have the execution removed. His

(17, 36 remedy is against his vendors.

consented It was argued that to allow the defendant to maintain his exe-

dso specifie cution might be unfair to other creditors. It is unnecessary to

» remedies consider here whether the defendant in case he realised out of the
s sought to land would hold the money entirely for his own benefit or for the
pnt of the benefit of all the creditors of the estate, because that is a matter

in which the plaintiff is not interested, nor does it arise in this
‘“"; ntitled action. The only question here is, whether the plaintiff is entitled
na Brokrage
It was not

ust stand In my opinion he is not.

to have the defendant’s execution removed.

wvalidity of The appeal should he dismissed with costs.

and in any Erwoon, J.A., concurred with Newlands, J.A.
e land the
ttached to
Y executors
- CITY OF SYDNEY v. SLANEY.

not attach Supreme Court of Canada, Davies, C.J., Idington, Duff, Anglin, Brodeur and
Mignault, JJ. 1919

Appeal dismissed.

\i only an ] "
Musicrean corvoramions (§I1 G-—195) — NEGLIGENCE—ICE ON SIDEW ALK
8 obtained LIABILITY OF MUNICIPALITY FOR INJURY T0O PEDESTRIAN —STATUTORY
OBLIGA TTON
laintiff
e pia \ municipulity, under statutory obligation to keep a street in repair,
whes to an which allows ice to remain on the sidewalk, is liable for damuages in respect

) that of injuries sustained by a pedestrian who slips and falls
when i
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ArreaL from a decision of the Supreme Court of Nova Scotig
(1919), 46 D.L.R. 164, affirming, by an equal division of opinion,
the judgment at the trial in favour of the plaintiff. Affirmed.

The plaintifi fell on a sidewalk and was injured. The trial
Judge found that the fall was due to the slippery condition of the
sidewalk and that the municipality had neglected to keep it in lie
repair. His judgment for the plaintifi was affirmed by an equal 249 “{'t]
division of opinion in the full Court. " The

Finlay Macdonald, K.C., for appellant. passing o

T. S. Rogers, K.C., and J. Mc(i. Stewart, for respondent. Sydney b

Davies, C.J.:—Accepting as I do the findings of fact of the "t P
trial Judge, confirmed as they are by the full Court in Nova _TH.
Scotia, and giving proper weight to the frank admissions of the h.'_mf“m"
counsel for the city appellant on the argument at bar, I find myself, ‘fm"{] ¢
after giving the facts and admissions much consideration, un:ble g
to hold the city not to be liable for the injuries sustained by the ot of
plaintiff.

The city’s statutory duty to keep the street in repair on which

Tha
account
seem at
liability

The

claim.,
The 1
The ¢

the accident to the plaintiffi happened was certainly not discharged Sydney, a
by the simple giving of a notice to the “frontager” to remove the The §
frozen slush and ice. That notice given in pursuance of its hy-law he reach

was one of the means adopted by the city of having its statutory It is
duty with respect to the streets discharged. Whether neglect on responsit
the part of the frontager after such notice to remove the dangerous for their
snow and frozen slush would render him liable to an injured municipa
party is quite another question not now before us. But it is clear The g
that the giving of such a notice would not in itself be a discharge Durr
of the city’s statutory obligation and duty. Corporat
The injuries sustained by the plaintifi from the dangerous in conse
condition of the sidewalk were, therefore, in my opinion, attribu- imposed
table to the defendant’s negligence in not causing the frozen slush contentio
to be sanded or otherwise made reasonably safe for pedestrian respect ¢
traffic. suggested
In Ontario the Legislature has deemed it necessary for the due municipa)
protection of cities and municipalities to provide that for injuries power of
which may be sustained by pedestrians and others by reason of ice repair ang
and snow on their sidewalks they shall only be liable for “gross streets—]
negligence.” But there is no such provision in the legislation of Jacie case
Nova Scotia. aceepted
(1899] A.(
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(9S00t That provision or limitation upon the city's liability may CAN.
account for some of the decisions in cases which at first sight may 8.C
seem at variance with the conelusion I have reached as to the city's  (ypy o
liability in this case. SyoNe
The appeal must be dismissed with costs. SLANE)

opinion
red
(he trial
m of the

P Wi Ipixaron, J.:—The liability of the appellant rests upon sec.

249 of the Act incorporating it as a city, which reads as follows:-

The City Council shall keep in repair all such streets as prior to the
passing of this Act have been dedicated to and accepted by the Town of
t. Sydney by resolution of its council, and all streets laid out under any law
of the Province and no other.

There might be a doubt arise from the peculiar wording of the
limitations therein as to whether or not this street in question fell
within the definition of the streets in regard to which the duty to
keep in repair was imposed : but for the clear admission in the state-
went of defence relative to pars. 1, 2 and 3 of the statement of
claim,

Idington, J
m equal

t of the
n Nova
8 of the
L myself,
, unable
1 by the

The said third paragraph alleged that

The streets of the City of Sydney are vested in the defendant, City of
icharged Sydney, and the said City is required to keep them in repair.

ove the The facts found by the trial Judge amply justify the conclusion
3 hy-law he reached.

n which

latutory It is now well settled jurisprudence relative to the measure of

glect on responsibility imposed upon municipalities by legislation providing

ngerous for their repair of highways that on such facts as he finds the

injured municipality is liable.

is clear The appeal should, therefore, be dismissed with costs.

ischurge Dury, J.:—I concur in the view that sec. 249 of the Sydney
Corporation Act gives a right of action to persons who suffer harm

ngerous in consequence of default in performance of the duty thereby

attribu- imposed on the municipality to repair certain streets. I think the

en slush contention fails that George Street is not one of those streets in

destrian respect of which this duty arises. Accepting the construction
suggested by Mellish, J., and urged upon us by counsel for the

the due municipality that the sections confer upon the city council the

injuries power of determining by resolution what streets shall be kept in

n of ice repair and that the statutory duty exists only in relation to such

+ S gross streets—I think there was sufficient evidence to establish a prima

wtion of facie case that responsibility for repairing George St. had been
accepted by the municipality. Vietoria Corporation v. Patterson,
(1899] A.C. 615.
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It has repeatedly been decided that natural accumulations of
snow and ice on a highway may amount to disrepair within the
meaning of statutes requiring municipalities to keep highways in
repair; and counsel for the appellant did not deny that these decisions
may legitimately be appealed to as a guide for the construction
and application of the statute now before us. There can, I think,
be little doubt that the accumulation of ice and snow which
oceasioned the respondent’s injury constituted a serious danger to
pedestrians, though proceeding with ordinary care, a condition
which amounts to disrepair within the contemplation of the statute.

It is desirable, I think, to add a word of comment upon an
argument based upon the supposed necessity of notice to the
municipality of the dangerous condition of the street as one of the
conditions of liability. The statutory duty is to keep in repair
That does not, of course, involve absolute responsibility for dis-
repair. Such provisions, it has been many times held, do not
create liability for the consequences of a state of things which hus
not arisen through the failure of the municipal authority to observe
reasonable precautions to prevent it. Jamieson v. City of Edmonton
(1916), 36 D.L.R. 465, at 472-3, 54 Can. S.C.R. 443; Hammond v.
Vestry of St. Pancras (1874), L.R. 9 C.P. 316; Bateman v. Poplar
District Board of Works (No. 2) (1887), 37 Ch. D. 272.

But where the disrepair complained of consists in a condition
such as that in question here in a frequented street a condition,
not to put it moderately, outside the purview of reasonable
anticipation in a Nova Scotia winter, then the municipality can
only escape responsibility by shewing that the measures tuken
came up to the standard of reasonableness and this may include a
proper system of inspection.

1 concur in the opinion of the majority of the Court below that
the municipality failed to discharge its duty.

AnGuiN, J.—I would dismiss this appeal. I agree with
Chisholm, Russell and Ritchie, JJ., that the City of Sydney is
civilly liable to a person injured through non-repair of streets in
respect of which the city charter (sec. 249) imposes the obligution
to repair where such non-repair is due to inattention to the duty
so imposed sufficient to constitute negligence. I accept Russell
J.’s view that
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the law imposing upon the city the duty of keeping the streets from falling
into disrepair in consequence of snow and ice must be reasonably interpreted
and applied.

With him also

I am unable to say that it has not been so applied by the trial Judge
in this case.

The facts in evidence establish a condition amounting to dis-
repair likely to be productive of danger known to the city author-
ities at all events on the day before the plaintiff met with his
accident. It was the duty of the city officials to see to it that that
state of affairs was remedied and they had abundant opportunity
to do 0. The finding of negligence is supported by the evidence.
It follows that there was a breach of statutory duty resulting in an
injury to the plaintifi which entailed civil liability on the part of
the city.

BrobeUR, J.:—The only question in this case is whether the
appellant municipal corporation has been negligent.

The snow had been permitted to accumulate on the sidewalk at
the place where the respondent fell, and the slush which the mild
weather had formed was converted into ice as a result of the night
frost. The sidewalk became dangerous for pedestrians. The
City of Sydney is bound by the law to keep in repair all its streets.
That would involve the duty to take reasonable precautions against
the streets becoming dangerous by reason of the ice and snow.

I would distinguish this case from Pictou v. Geldert, [1893]
AC. 524; and Municipal Council of Sydney v. Bourke, [1895)
A.C. 433; because no duty to repair was imposed by the statute
then under consideration.

It is not contended at bar that the duty to repair would not
cover the removal of the ice and snow on the sidewalk, or the
sanding of the sidewalk. As a question of fact, the sidewalk had
been sanded some time before; and by a by-law of the city the
snow should be removed by the riparian owners.

The question is whether the municipality has discharged its
duty in a reasonable manner. That becomes then a question of
fact and the concurrent findings of the Courts below in that respect
should not be disturbed.

The appeal should be dismissed with costs.

MigNauwLr, J.:—On the findings of fact of the trial Judge that
the accident was caused by the slippery condition of the sidewalk;

Ciry oF

SyDNEY
v g

SLANEY

Anglin, J

Brodeas, J

Mignault, J.
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that the appellant was aware of the condition of the sidewalk i
allowed the snow to remain there for some time, when, to the
knowledge of the city officials, a lowering of the temperature v s Mi
very likely to take place and the slush to be frozen over night; awners
that the street in question was one of the principal streets of the compa
city, travelled over by thousands of people by day, or at all events curren
on Sunday; that its condition on the day of the accident could Augus!
have been prevented, the city having the means to clear the side- occupic
walk and having failed to employ these means; and on the adn is- upon t
sion of the counsel for the appellant that to leave ice on the sidewalk failed 1
for an unreasonable time would be a lack of repair, an admission The

which I think he rightfully made—1 am of the opinion that tle that th
judgment of the trial Judge should not be disturbed. five dv

The statute obliged the city council to repair the streets and it Judgn ¢
failed to fulfil this obligation and under the eircumstances it is vision,

linble for the accident. a8 dam
The appeal should be dismissed with costs. restrict
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ROSS v. SCOTTISH UNION and NATIONAL INSURANCE Co.
Ontario Supreme Court, Middleton, J. November 15, 1919,

STAY OF PROCEEDINGS (§ I-—5)—FIRST ACTION DISMISSED—SECOND A 110N
VEXATIOUS—COURT'S  JURISDICTION  TO  STAY—JUDGMENT 1101
LIMIT FOR BRINGING SECOND ACTION—ONTARIO INSURANCE o7 questiol
R.8.0. 1914, cu. 183, sec. 1904, L.
Where the issue in an action has been determined, a second ction decisior
for the same enuse is vexatious, and the Court may stay proceeding that it
in this action. A judgment in the first action will have the effeer of s
determining all issues which are, or might be, raised, as far as the clain
set up in the action is concerned.

Halsbu
capable
constru
relief o)
words
The qu
reducin
result n
were ne
only be
formerly
party li
served |

Mortion by the defendants for an order staying proceedings in
this action and directing the plaintiffs to pay the costs of the
action so far incurred, upon the ground that the present action was
vexatious and an abuse of the process of the Court, in that the
causes of action had all been disposed of in an earlier action
between the same parties (See Ross v. Scottish Union and National
Insurance Co. (1917), 39 D.L.R. 528, 41 O.L.R. 108; (1918). 46
D.L.R. 1, 58 Can. 8.C.R. 169), and upon a further ground, that. the
action being to recover upon a fire insurance policy, and it being
admitted that the fire occurred more than a year prior to the
issue of the writ in this action, the linitation preseribed prevented
the action from being successfully prosecuted. Motion granted.
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ralk and Shirley Denison, K.C., for the defendants.
, to the H. J. Macdonald, for the plaintiffs.
ure was MippLETON, J.:—On the 8th May, 1913, the plaintiffs, being

r night owners of certain buildings, insured them in the defendant
s of the company. The poicies were renewed in due course, and were
1 events cwrent when the buildings were destroyed by fire on the 20th

it could

he side-

August, 1916. The policies covered the huildings only while
occupied as dwellings: and, upon an action being brought
upon the policies, five of the dwellings being vacant, the plaintiffs
failedd to recover the insurance in respect of them.

The plaintiffs now bring this action secking to have it declared
that the restriction in the policies 2s to the insurance upon these
five dwellings was in properly inserted iu the policies, and for a
judgn ent rectifying the policies by deleting the restrigtive pro-
vision, or in the alternative for an amount equal to the insurance

» aln s
idewalk
Imission
hat the

s and 1t
es it is
as damages for fraud of the defendants in improperly inserting the
restrictive words in the policies issued.

There is no doubt that, where a matter has been finally and
conclusively determined between the parties in an action, the
bringing of a second action for the same cause is vexatious, and the
Court has jurisdiction to stay proceedings in the second action:
Lawrance v. Norreys (1890), 15 App. Cas. 210,

The first question, then, to be considered, is, whether the
question between the parties is res judicata by reason of the
decision in the first action. Mr. Macdonald argues very foreibly
that it is not, and relies properly upon the statement found in
Halsbury's Laws of England, vol. 13, para. 22: “If the words are
capable of a double neaning, a party may first set up his own
construction as being the right one, and, if he fails, may then seek

18w

lings in

of the relief on the ground of nistake.” The true significance of these
ion was vords cannot be appreciated unless read with their context.
hat the The question under discussion is the effect of a mistake in the
" action reducing of the agreement to writing, and it is said that the

Vational

N8, 46

result way be that the parties have never contracted because they
were never ad idem. It is then said that usually the mistake can

hat, the only be set up as a defence to an action for specific performance;
it being formerly a successful defence would still have left the mistaken
to the

party liable to an action at law; and this result is in effect pre-
pvented served by the present rule that the Court which refuses specific

nted.
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performance can give damages, if any, to which the plaintiff muy the p

8. C. be entitled, shewing that the words relied upon are not at ull rebutf
Ross conclusive of the present discussion. to the
SW’I';WH Before the fusion of law and equity, undoubtedly a purty could
Usion  wight, either as plaintifi or defendant in a Court of law, iusist trial.
Namowas  upon his views as to the construction of a document; and, failing aIren
INN('E:-‘*N“H at law, he might afterwards resort to equity for the purpose of the pl
o having the contract set aside or reformed. By the Judicature Act, issue
Middieon. 1. R S ). 1914, ch. 56, it is provided (sec. 16 (k)): “The Court o
shall have power to grant, and shall grant, . . . ull H

such remedies as any of the parties may appear to be entitled to and i

in respect of any and every legal or equitable claim properly defen

brought forward by them, . . .. so that, as far as possible, and t

all matters so in controversy between the parties may be com- the ¢

pletely and finally determined, and all multiplicity of legal pro- adn it

ceedings concerning any of such matters avoided.” 28 8

As said by Lord Justice Lopes in Poulett v. Hill, (1893] 1 Ch. order

277,281 “A fusion of law and equity has taken place,and . . . plaint

it is clear that the plaintiffs can obtain in the first action every- plaint

thing to which they are entitled, yet they bring a second action. the ve

This second action is unnecessary.” Divisi

I agree with Mr. Macdonald that his clients were quite within defenc

their rights in contending, as they did, that they had the right to tunity

recover upon the policy as it stood, and that this does not preclude Al

them from saying, if unsuccessful in this contention as to the true preser

meaning of the contract as it stood, that the contract ought to taken

be reformed so as to express the true intention of the parties; but open |

I am of the opinion that under the present practice it was obligatory liabili

upon the plaintiffs to assert all their claims in the one action. oceup

Mr. Macdonald contends that the argument as to the meaning unoeet

of the policy was not duly raised in the first action, and that Mi

his clients are at a disadvantage in that the Appellate Division to me

where the argurrent, he says, was first put forward, ought not to This a

have permitted the defendants to contend that the terms of the Th

policy had the effect which, in the view of the majority of the the iss

Supreme Court of Canada, they had, as he might have answered the other |

contention by seeking a reformation of the policy. His view is as the

clearly set forth in the memorandum which he has handed in, second

in which he states that upon the argument of the appeal he took is aut]

to set

i

s s
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tiff may the position that this “new contention nevertheless could be

it at all rebutted by an issue of fact, viz., whether the policies conformed

to the application . . . If this question was to be raised, it Ross
a party could not be adequately et at that stage unless there was a new *“;Th"
v, iusist trial. It was quite clear that the pleadings would have to be  Uxiox

|, failing anended to enable this to be done. The case was one in which \u‘;:’\ _
rpose of the plaintiffs were properly entitled to have a jury find upon this INsURANcE

ure Act, issue, viz., a8 to whether the plaintiffs applied for policies which —

¢ Court insured only occupied dwellings.” Wbt
cooall He also says: “If the Court, in the exercise of its discretion—
titled to and it was purely a discretionary matter—chose to allow the
properly defendants to raise this contention, and absolutely face about
possible and take a position entirely at variance with and contradictory to

be com- the case made out on the pleadings and the cireumnrstances as
gal pro- adn ittedly known to the defendants, and if the Court did not,

us a condition of allowing the question to be raised, see fit to
3] 1 Ch order & new trial, or, as a substitute for a new trial, give the

plaintiffs the opportunity to adduce evidence before them, the
1 every- plaintiffs could not be prejudiced by such an order . . . At
| action the very worst, it is subn itted that what happened in the Appellate

Division can only be treated as a refusal of the Court to allow the

e within defence to the new point to be raised or to give a proper oppor-

right to tunity of raising it."”

preclude All this appears to me to tell strongly against the plaintiffs’
the true present proceedings. The Court in the first action must have
nght to taken the view, upon the pleadings in that action, that it was

ties; but open for the defendants to contend that the policy established no
ligatory liability when it appeared that it only insured buildings that were
jon. occupied, and that the fire took place while the buildings were
meaning unoccupied.

nd that Mr. Maedonald in effect applied to the Court to allow him *
Jivision to meet this contention by setting up his claim for reformation.
t not to This application was in effect refused by the Court.

s of the The conclusive effect of a judgment is to determine not merely

r of the the issues raised between the parties in the action, but also all

rered the other issues which ought to have been raised, at any rate so far
view 18

as the particular claim therein set up is concerned. Where the
second action relates to an entirely distinct cause of action, there
is authority for the statement that a defendant may be allowed
to set up as an answer to the second claim matter that he might

ulwi in.
he took
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have set up in answer to the first claim, although he did not do s
but I fail to find any case, since the Judicature Act, which suggests
Ross that a party way in a second action seek to reform a contract upey

gt which he has brought an action and failed.

UNion In the case of Goldrei Foucard & Son v. Sinclair, [1918] 1 K.}
N.\::&«L 180, the plaintiffs first sued a company for rescission of an ngree-
INsURANCE prent and repayment of money paid to the company thereunder

- and thereafter brought a second action to recover damages sus-
tained by reason of fraud. It was held by the majority of the
Court of Appeal that the second action mwight be maintaine]
because the two remedies were separate and distinct. Lovd
Justice Bankes, in a dissenting judgment, took the view that the
causes of action were substantially the same, and that therefon
the second action would not lie.

Here the plaintiffs’ right and their real cause of action is to
recover from the defendants upon a contract of insurance. I
the policy does not evidence that contract, then it ought to luve
been reformed so as truly to evidence the real agreement; but th
right to recover must be based upon the contract, whether expressed
in the written document or in evidence leading to the conclusion
that the docun ent must be reforned. There is, as far as I can
see, but one cause of action.

I am further of the opinion that the second objection nust m'":lé
also prevail. The fire took place in 1916 this action is not Fillmory
brought until three years later. The statutory limit requires the part an(
action to be brought within one year.* This is admitted, but it the ““;“:
is contended that some estoppel prevents the defendants {rom om o,l‘
relying upon this statutory limitation. What is alleged Thomps
against the defendants is that they argued and were permitted to "'f The
argue with success that upon the true construction of the policy :?‘:M!::
they were not liable. This cannot, in any view, constitute in the
misleading attitude or such misconduct as to found estoppel. Thoupe

On both grounds I think the action must be stayed, and an ::l{":;::":
order should now be made directing the plaintifis to pay the for the p
costs of the action so far incurred and of this motion. timber,

I dealt with the motion though it was made in Chambers, e
but I think the better practice would have been to apply in Court, Iy
and the order should therefore issue as an order of the Court. Thom ps

as foll
*See the Ontario Insurance Act, R.8.0, 1914, ch. 183, sec. 194, condition 24. this d:t:

Middleton, J
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THOMPSON v. JOHNSTON.

Nova Scotia Supreme Court, Harris, C.J., Drysdale and Mellish, JJ
December 19, 1919,

Covrracrs (§ 1V F—370)—SaLe oF miMBER—TIME LIMIT FOR REMOVAL
31 ESTION OF TITLE TO LANDS—ACTION—CONSENT OF OWNER

INSION OF TIME
early shewn that one party has been led to believe by
the qnntlu(l and actions of the other that the latter will not insist on
his striet legal rights under the contraet, such party will be entitled to
equitable relief

[Hughes v. Metropolitan K. Co. (1877), 2 App. Cas. 439, followed; Beatty
v. Mathewson (1908), 40 Can. 8.C.R. 557, distinguished.)

ArpeaL from the judgment of Longley, J., in favour of defen-
dant in an action claiming a declaration that plaintifis were
owners of all merchantable timber and trees which on November
13, 1914, were standing, growing, lying or being on land referred
to in an agreement in writing entered into between one H. N.
Fillmore and plaintiffs, liberty to enter upon said lands for the
purpose of cutting down and earrying awey said timber and trees,
an injunction to restrain defendant from interfering with plaintiffs
and other relief. Reversed. The agreement in question is set out
in full in the judgment of Hamis, C.J.

F. L. Milner, K.C., for appellants; J. L. Ralston, K.C., and
E. T. Parker, for respondent.

Hawus, CuJ.:—The plaintiffs entered into the following agree-
ment under seal with one Horatio Nelson Fillmore:

Memorandum of agreement made November 13, 1914 between H. N.
Fillmore of River Philip in the county of Cumberland, farmer, of the first
part and Wilbert Thompson and Kiever Thompson both of Little River in
the said county of Cumberland, lumbermen, of the second part.

Witnesseth that the said H. N. Fillmore, for and in consideration of the
sum of $1,200, to be paid to him by the said Wilbert Thompson and Kiever
Thompson in the manner hereinafter mentioned, agrees to sell to the said Wil-
bert Thompson and Kiever Thompson all the merchantable timber and trees
now standing, growing, lying or being on the certain lot or parcel of land
situate on the north side of the Intercolonial Railway at River Philip aforesaid,
in the said county of Cumberland, together with full liberty to Wilbert
Thompson and Kiever Thompson, their servants, agents and workmen, at
all times, and with or without horses, cattle or other animals, wagons, sleighs
or other vehicles, to enter upon, pass through, over and upon the said land
for the purpose of felling, cutting down, and carrying away the said trees and
timber, and with liberty also to the said Wilbert Thompson and Kiever
Thompson to place and dry the bark of said trees on any convenient part of
said premises,

In consideration whereof the said Wilbert Thompson and Kiever
Thompson agree to pay to the said H. N. Fillmore the said sum of $1,200
88 follows: $600 in 30 days from the date hereof, and $600 in 4 months from
this date with interest at 6 per annum.

Statement.

Harris, CJ.
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And the said Wilbert Thompson and Kiever Thompson agree that
they will cut down and remove all of the said timber and trees which they
intend to eut and remove, on or before November 13, 1918, that is, within ¢
years from the date hereof, and that they will cut no more small trecs than
is absolutely necessary in culling said land, and not to cut or remove any
hardwood on or from said lot of land. And the said Wilbert Thompson and
Kiever Thompson shall make compensation for any damage done by fire
caused by the lumber operations herein mentioned. And the said Thompsons
shall have liberty and right to set up a saw mill on suid lot and operate the
same during the continuance of this said agreement.

And it is hereby agreed that if any dispute shall arise between the parties
hereto with regard to the said timber, or to the compensation to be made for
any damage done as aforesaid or to anything herein contained, the same shall
be submitted to two men as arbitrators, whose award shall be final and con-
clusive between the parties hereto, their executors, administrators and
assigns.

It is hereby further agreed that the names Wilbert Thompson, Kiever
Thompson and H. N. Fillmore shall, where the context allows, include and
be binding not only on the said Wilbert Thompson, Kiever Thompson and
H. N. Fillmore, the parties hereto, but also on their respective heirs, exccutors
administrators and assigns.

The plaintiff carried on lumbering operations upon the lands
in the winter of 1914-15, and started operations again in the
winter of 1915-16, and on March 8, 1916, they received the follow-
ing notice from the solicitors of one Walter A. Fillmore:

To Wilbert Thompson of Oxford

in the county of Cumberland, lumberman,

On behalf of Walter A. Fillmore of Oxford Junction in the county of
Cumberland, farmer, we hereby beg to notify you that unless you cease cutting
logs on the land of the said Walter A. Fillmore at Oxford Junection aforesaid
proceeding will be taken against you for trespass on said lands.

And we further hereby notify you that Mr. Fillmore must be compen-
sated for the damage done to his lands and premises by the cutting already
done on said lands.

The plaintifis took this notice to Horatio Nelson Fillmore and
he gave them o guarantee in writing 2s follows:

Whereas I, H. N. Fillmore, of River Philip in the county of Cumberland,
Province of Nova Scotia, have sold to Wilbert Thompson of Little River,
county and Provinece aforesaid, the lumber on my land on the north side of
the railway and have defined the lines on such land, do hereby guarantee
him against all damage or costs to him from all persons whomsoever

On March 10, 1916, a writ was issued by Walter A. Fillmwore

against one of the plaintiffs and his foreman, indorsed with a

claim “for trespass on the lands of the plaintiff (i.e., Walter A

Fillmore) at Oxford Junction in the county of Cumberland.”
The plaintiffs had only cut a portion of the timber and trees

on the land and on being served with the writ at the suit of Walter
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gree hat A. Fillmore they went to Horatio Nelson Fillmore and advised
vhich they
8, within 4 . - " o <
toece thes and Wilbert Thompson says he replied: “You will have to go to  puoupsos
move any Amherst and put it into the courts and my men I choose (as pa
oo sl solicitors) are Logan, McKenzie and Smiley.” ;

ne by fir ~e . . s
‘hunwm:: He also says that Fillmore also said to him that “operations

werute the would have to cease.”
¥

him of the proceedings and usked him what he was going to do,

Harris, CJ

X The conduct of the action was placed in the hands of Logan,
the parties
2 made for - . o X
same shall and in the meantime the plaintiffs ceased all operations on the
1 and con- property.

ators and

McKenzie and Smiley, and was not concluded till May, 1918,

The evidence shews that there was about 100,000 feet of lumber
. Kisvee still uncut, a large part of it being on the land outside the lot
welude and claimed by Walter A. Fillmore. The disputed area in the action
“"‘"”"”"”“ brought by Walter A. Fillmore is estimated by different witnesses
MR from 215 to 20 acres, and the whole lot covered by the agreement
he lands between plaintiffs and H. N. Fillmore at 100 to 150 acres.

n in the About the time the suit of Walter A. Fillmore was concluded
e follow- negotiations took place between the plaintifis and H. N. Fillmore
for an extension of time to cut and remove the lumber on the whole
lot, but nothing resulted. H. N. Fillmore offered to let plaintifis
cut over the disputed aren and they refused to aceept that ofier,

county of ¢ e . - g0
s cattine and a few days later H. N. Fillmore died. These negotistions
1 aforesaid were in November, 1918, renewed with the pres defendant,

who is the executor of H. N. Fillmore, and defend ut offered to

‘IL‘:"‘IT‘;“ extend the time for cutting on the disputed ar but pleintiffs
refused, the defendant then prevented plaintiffs f itting and they
nore and thereupon brought the present action for a de« ion that they had

the right to enter on the lands and cut off all the timber upon it at
mberland, the time of the making of the agreement.
-‘tll'; 'f;“‘:, The plaintiffs put their claim to this relief upon two grounds:
guarantee I. They say that the agreement transferred to them the property

er in the timber absolutely and that they have the right to cut and
Fillmore take it away at any time; that the covenant to remove the timber
1 with a within a limited time is independent and did not take sway plain-
Valter A tifis’ ownership of the timber nor their right to remove it after
and.” the expiration of that time although it might render them liable

i trees to an action of trespass for entering on the lands.
of Walter 2. They say that they delayed cutting the timber at the request
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of the deceased, H. N. Fillmore, and were thereby led to suppose
that the time limit in the contract would not be enforced.

On the first branch of the case I have reached the conclusioy
that the true meaning of the agreement is that the plaintifis
got by it only a right to remove the timber prior to November
13, 1918, and 1 reach this conclusion largely from the language
used in the agreement.

1. Itisonly the “merchantable” timber and trees “now” stund-
ing, “growing, lying, or being on the land” which is sold.  From the
fact that the growth of spruce timber in Nova Seotia is so rapid
it is apparent that after a period of ten years it would be practically
impossible to say whether the timber then on the land was there
when the agreement was made, and it was only merchantuble
timber on the land at the date of the agreement which was sold

2. The construction contended for by plaintiffs presupposes
the right of the plaintiffs to have the trees “nourished forever or
for their life upon the land or should occupy the land perpetually.”
See Magee, J., in Mathewson v. Beatty, et al. (1907), 150.1L.R. 557,
at 565, followed by Maclennan, J., in (1908), 40 Can. S.C'R.
557, at 565, and obviously one of the reasons referred to by Idington,
J., in his judgment at 562.

3. The covenant is that plaintiffs “agree that they will eut down
and remove all of the said timber and trees which they intend to
cut and remove on or before November 13, 1918."

I think this languege points unmistakably to the fact that all
the timber passing under the agreement was to be taken off hefore
the date mentioned.

1. The agreement provides that the plaintiffs are to have the
liberty and “right to set up a saw mill on said lot and operate the
saume during the continuance of this seid agreement.”

This language shews that the whole agreement has « linited
time for operation. It could not be successfully contended tiat
the mill eould be kept on the lot after November 13, 1918.

I think we must read the agreement as a whole, and so reuding
it 1 am unable to conclude that the parties intended more than
a right to remove the timber and trees within the limited time
mentioned.

If that is the true meaning and interpretation of the contract
then the rule of Stukeley v. Butler, Hobart 168, has nothing
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to do with the case. Duff, J., in Beatty v. Mathewson (1908),
40 Can. S.C.R. 557, at 571, in discussing Stukeley v. Butler
said:

The Court below adopted the decision of the Divisional Court in Dolan
v. Baker (1905), 10 O.L.R. 259. In that case the Divisional Court proceeded
in part vpon the principle of a long series of decisions in the State Courts
of the United States and in part upon the authority of a series of decisions in
the Courts of Ontario. These last mentioned decisions, however (which
are collected in the judgment of Magee, J., at page 271) appear to rdst in every
case upon the view that on the true construction of the transaction under
consideration the vendee had acquired only a right to take away such of the
timber as he should remove within a limited time. Such decisions plainly
have no bearing upon the question I am now considering.

Upon the other branch of the case as to whether or not a case
has been made out for the equitable inteference of the Court,
[ have had much difficulty in reaching a satisfactory conclusion.

In Hughes v. Metropolitan R. Co. (1877), 2 App. Cas. 439, at
448, Cairns, L.C,, said:

It is the first principle upon which all Courts of Equity proceed, that
if parties who have entered into definite and distinct terms involving certain
legal results—certain penalties or legal forfeiture—afterwards by their own
act or with their own consent enter upon a course of negotiation which has
the effect of leading one of the parties to suppose that the strict rights arising
under the contract will not be enforced, or will be kept in suspense, or held
in abeyance, the person who otherwise might have enforced those rights
will not be allowed to enforce them where it would be inequitable having regard
to the dealings which have thus taken place between the parties.

Here it is undisputed that there was a lawsuit over the property
or its boundaries and it does not appear by the indorsemrent on
the writ in the suit brought by Walter A. Fillmore just how much,
or what part of the whole lot was in question.

It is not disputed that the deceased sent the plaintiffs to
his own solicitors to earry on the litigation, and one of the plaintiffs
—the father—swears that the deceased also, at the same time,
told him that operations would have to cease. The doubt I have
had about this branch of the case is as to whether there was corrob-
oration of this evidence of plaintiff that the deceased said that
operations would have to cease within the meaning of ch. 163
RS.N.S., 1900, sec. 35.

It was part of the conversation regarding the defence of the
action by the solicitors of the deceased, and admittedly that part
of the conversation relating to the defence took place, and then

25—50 p.L.R.
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we find that plaintifis immediately ceased operations, a thing
they would be unlikely to do without the consent of H. N. Fillmore,
and as the litigation involved the title to part of the property
and the statement on the writ did not disclose what portion of
the land was being claimed by Walter A. Fillmore, it seems reason-
able that operations should cease on the whole, because all logs
cut by plaintiffs on that part of the property which turned out to
belong to Walter A. Fillmore would have to be paid for by H. N.
Fillmore.

I have reached the conclusion, though not without some doubt,
that there is sufficient evidence of corroboration and that plaintifis
were led by the conduct and words of the deceased to suppose that
he would not insist on his strict legal rights under the contract.

Counsel for defendant strenuously argued that the reply of the
defendant to cease operations, if made, could only have referred
to the operations on the disputed area, but from the fact that
the plaintiffs stopped all their operations they must have under-
stood it as applying to the whole, and as it could not then be
definitely known just what part Walter A. Fillmore was claiming,
I think the fair inference is that it was intended to apply to all the
operations on all the property, and that a case has been made
out for equitable relief within the meaning of the rule laid down
by Lord Cairns.

I would allow the appeal with costs of the appeal and of the
action. The question as to the length of time the plaintiffs should
have to finish their operations and the other terms of the decree
will be settled when the order is moved for.

MEeLLisH, J.:—By deed dated November 13, 1914, one H. N.
Fillmore
agrees to sell to the said Wilbert Thompson and Kiever Thompson all tllne
merchantable timber now standing, growing, lying or being on the certain
lot or parcel of land situate on the north side of the Intercolonial Railway at
River Philip aforesaid, in the county of Cumberland, together with full
liberty to Wilbert Thompson and Kiever Thompson, the plaintiffs their ser-
vants agents and workmen at all times and with or without horses, cattle or
other aniwals, wagons, sleighs or other vehicles, to enter upon, pass through,
over and upon the said land for the purpose of felling, cutting down M}d
carrying away the said trees and timber, and with liberty also to the sm_d
Wilbert Thompson and Kiever Thompson to place and dry the bark of said
trees on any convenient part of said premises. -

In consideration whereof the said Wilbert Thompson and Kiever
Thompson agree to pay to the said H. N. Fillmore the said sum of $1,200
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a thin a8 follows: $600 in 30 days from the date hereof and $600 in 4 months from 3 N
‘Fill 8 this date with interest at 6%, per annum. q——c
more, S,

And the said Wilbert Thompson and Kiever Thompson agree that
property they will eut down and remove all of the said timber and trees which they Tmompsox
jortion of intend to cut and remove, on or before November 13, 1918, that is, within 4 3 0.
years from date hereof, and that they will cut no more small trees than js JOHNSTON
absolutely necessary in culling said land, and not to cut or remove any hard-  yejiiah, J.
p all logs wood on or from said lot of land. And the said Wilbert Thompson and

ed out to Kiever Thompson shall make P ion for any d done by fire

18 reason-

by H. N caused by the lumber operations herein mentioned. And the said Thompsons

5.5 shall have liberty and right to set up a saw mill, on said lot and operate the
same during the i of this agr t

1e doubt, H. N. Fillmore died on May 30, 1918, and the defendant

plaintiffs is his executor in the Province of Nova Scotia and devisee in
pose that trust under his will.

ntract. In pursuance of this agreement the plaintiffs entered on the
ly of the land and carried on lumbering operations during the winter

referred 1914-15 and again during the winter of 1915-16.

lact that One Walter A. Fillmore by his solicitor sent the following
‘¢ under- notice to the plaintiff, Wilbert Thompson, dated March 8, 1916:
then be To Wilbert Thompson of Oxford

claiming in the county of Cumberland, lumberman.
0 d On behalf of Walter A. Fillmore of Oxford Junction in the county of
to all the Cumberland, farmer, we hereby beg to notify you that unless you cease
en made cutting logs on the land of the said Walter A. Fillmore at Oxford Junction
\id down aforesaid proceeding will be taken against you for trespass on said lands.
And we further hereby notify you that Mr. Fillmore must be compensated

for the damage done to his lands and premises by the cutting already done on

id of the mid lands.

fs should These alleged acts of trespass were apparently the lumbering

1e decree operations which the plaintiffs were dnd had been engaged in on
the lands pointed out by H. N. Fillmore as the lands referred
e H. N. to in said agreement.

The plaintifi Wilbert Thompson took this notice to H. N.

Fillmore who accordingly gave him the following guarantee:
Whereas I, H. N. Fillmore of River Philip in the county of Cumberland,
Province of Nova Scotia, have sold to Wilbert Thompson of Little River,
county and Province aforesaid, the lumber on my land on the north side of
the railway, and have defined the lines on such land, do hereby guarantee

on all the
he certain
tailway at
with full
their ser-

g :IJ ”ls (‘:r him against all damage or costs to him from all persons whomsoever.
;m:r“ :nd The lumbering work accordingly proceeded for a day o two
> the said longer, until, shortly after March 10, 1916, when said plaintiff

rk of said was served with a writ issued at the suit of Walter A. Fillmore
4 Kiever on that date indorsed as follows:

of $1,200 The plaintifi’s claim is against the defendants for trespass on the lands
. of the plaintiff at Oxford Junction in the county of Cumberland.
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The plaintiff, Wilbert Thompson, at once took this writ to
H. N. Fillmore who referred him to solicitors at Amherst who
would defend the action on behalf of the defendants, on which
occasion, as this plaintiff states, H. N. Fillmore then told him
“‘operations would have to cease.” In fact the lumbering opera-
tions did then cease.

It will be observed that up to this time there is nothing to
indicate the nature or extent of Walter A. Fillmore’s claim.
As far as I can determine from the record the real nature of this
claim only becomes apparent later on when it was apparently agreed
by or on behalf of the parties to that action that it should be
settled by the employment of a surveyor, McKenzie, to fix the
boundary line between Walter A. Fillmore's and H. N. Fillmore's
property on the northern end of the former’s land (see plan,
Ex. 5), which was accordingly so fixed about May 22, 1918, or
8 days before H. N. Fillmore's death. In the result this settlement
gave to H. N. Fillmore all the land and indeed a little more than
the land which he had pointed out to the plaintiffs as covered
by the agreement sued on in this action. The real dispute as it
turned out in the Fillmore action only involved the matter of a
few acres.

It is proven that the plaintiffs left on the land covered by the
agreenent from 5,000 to 15,000 feet of merchantable lumber on
this “disputed area” and about 100,000 feet on the whole lot.

The plaintiffs asked the defendant for an extension of time to
complete their operations beyond the date fixed by the agreement
(November 13, 1918), but this was refused except as to the
timber on the “disputed area” which restriction plaintiffs would
not accept. The defendant stopped the plaintiffs’ lumbering
operations on the land in January, 1919, and refused to let them
take any timber except from the “disputed area.”

Accordingly on April 13, 1919, plaintiffs brought this action
claiming inter alia a declaration that they are entitled to enter
the land and cut and carry away the merchantable timber and
trees (except hardwood) which were on the land at the date of the
agreement (November 13, 1914).

The defendant, as above indicated, did not establish the
defence pleaded by him that the plaintiffs had cut all the timber
except that on the disputed area.

50 D.I
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The action was tried before Longley, J., without a jury. He
decided that as the only dispute as to ownership of the land was
in fact in reference to a small portion of the area, the 5 months’
extension of time given to remove the timber from it was sufficient
and that the plaintiffs should have removed the timber from the
remainder of the land within the specified time. Accordingly he
dismissed the action with costs.  From thi: judgment the
plaintiffs have appealed.

The appellants contend that the effect of the agreement sued
on is unconditionally to give them the right to the merchantable
timber (except hardwood) on the land at the date of the agreement
and that the covenant to remove it within a specified time if
broken does not give the defendant the right to treat the timber
as forfeited but at most gives a right of action for damages.

I think this contention is a sound one and should prevail.
Smith v. Surman (1829), 9 B. & C. 561; Marshall v. Green (1875),
1 C.P.D. 35; Jones v. Earl of Tankerville, [1909] 2 Ch. 440, at
444, 445; N.8. Sule of Goods Act, 10 Ed. VIL., 1910, ¢h. 1.

The above would indicate that this was a sale of goods. The
price, a lump sum, appears to have been paid. Have the plaintiffs
agreed that they were not to have the goods unless they removed
them within the time limited? 1 do not think so. And even if
they had so agreed, relief might well be granted.

As between the vendor and vendee in such a ecase as this
the property in the trees is to be taken as passing to the vendec.
['say “is to be taken as passing” advisedly because in my opinion,
as expressed in Hingley v. Lynds (1918), 44 D.L.R. 743, at 750,
32 N.S.R. 422, at 435, in truth and in fact the property does not
pass till the trees are severed. It is only in “understanding of
law"” as expressed in Stukeley v. Baker, Hobart 168, at 173, that
the unsevered trees become chattels in such a case and that only
quoad the vendee. “Quoad . all others they remain
parcel of the inheritance.” Liford’s ease. 6 Co. Rep., part XI.
46b, at 50a; Lacustrine Fertilizer Co. v. Lake Guano and Fertilizer
Co. (1880), 82 N.Y. 476, at 484-5.

[ think the contract here is unambiguous and that on its
Proper construction the agreement to remove the trees is a collateral
covenant, and that the sale of the trees was not conditional upon
their removal within a given time.

26--50 . L.R.

Trompson
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In the absence of binding authority 1 am unable to interpret
this contract as meaning that the purchaser was not buying .|
the merchantable timber and trees” as the parties say, but only
such as the purchaser might remove within a specified time. |
do not think the subsequent words of the agreement “which they
intend to cut and remove” alter the meaning of the foregoing
words above quoted. The purchaser obviously had to determine
what was merchantable and I think the subsequent words lave
reference to that circumstance. Primd facie the purchaser must
be taken to have intended to remove what he bought. The case of
Beatty v. Mathewson (1908), 40 Can. S.C.R. 557, does not, 1 think,
preclude the conclusion I have arrived at.  That case dealt witl «
special contract said to be ambiguous and requiring to be infer-
preted in the light of all the circumstances. I think the tine
limit equitably as between the parties ceased to exist when at the
vendor's request the operations cecsed at the beginning of thy
trespass action. 1 think the attendant circumstances are corrobor-
ative of the evidence thet he made such a request. It was reason-
able that they should cease over the whole lot as the nature of the

plaintifi’s claim was then apparently unknown. The operations
did cease and I think the vendor must be precluded from relyving
on the time limit. I would allow the appeal with costs here qil
below.  The precise form of the judgment will be settled when the
order is moved for.

Dryspare, J., 1 agree, Appeal allowed
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ESQUIMALT & NANAIMO R. Co. v. WILSON.

mherprot ESQUIMALT & NANAIMO R. Co. v. DUNLOP.
g “all

Judicial Committee of the Privy Council, The Lord Chancellor, Viscount Haldane,
but only Lord Buckmasier, Lord Atkinson, and Dufl, J. October 23, 1919
e, | Pagries (§ 11 A—T70)—ACTION RELATING TO LANDS —INTEREST OF THE

ich they CROWN-—ADDITION OF ATTORNEY-GENERAL AS PARTY.

oregoing The Attorney-General is & necessary and proper party to any action
- relating to lands in which the Crown has an interest, and the rights

stermine of the publie are involved,

ds have [Ellis v. Duke of Bedford, [1899] 1 Ch. 494, referred 1o,

o o AprEALS from the British Columbia Cowrt of Appeal (1919), Statement.

46 D.LR. 541. Reversed, and judgment of Maedonald, J.,
11 D.L.R. 737, restored.
The judgment of the Board was delivered hy

B ease of

1 think
t with o

‘I‘z.'-“:::,v: ]‘“””, Hn'xu.xﬁ'rv:n:. The question thfl is r:‘iwl by these pedod....
appeals is a question of procedure, technical in its nature, but

n at the doubtless of great importance both to the appellants and the
b € "!" respondents. It is simply whether the Attornev-General can and
BRI ought to be added as defendant to proceedings in which the
R, sppellants are plaintifis and the respondents are the defendants.
e of th Although the merits of these actions are in no way involved in the
MR deterination of this point, it is necessary that the faets should be
relying stated in order that it may be clearly understood in what capacity
i and for what purpose it is sought that the Attorney-General should
hen the be brought before the Court.

The following facts are taken from the first of the appeals,
g hut so far as the point for determination before their Lordships
is concerned, the appeals are identieal and it is unnecessary to
state the facts in both.

On April 21, 1887, the Crown, in the right of the Dominion of
Canada, granted to the appellants, a railway company duly
incorporated and having its head office in Victoria, B.C'., the fee
simple of o large tract of land in the island of Vancouver. On
December 24, 1890, the company granted the surfece rights of
part of this land to Joseph Ganner. On January 26, 1904,

Genmer died, and the respondents in the first appeal are his
executors and trustees. Joseph Ganner wes one of the original

settlers upon the island, and accordingly his representatives
became entitled to the benefit of the provisions bf the Vancouver
27—50 .L.R,
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IMP.  Igland Settlers’ Rights Act, 3 & 4 Edw. VIL 1903-4 (B.C\) |1, 54, fw'-‘
P.C which received the royal assent on February 10, 1904. - ":
EsQuIMALT Section 3 of that statute is in the following terns:— of tl
Upon application being made to the Lieutenant-Governor in Counl any g
Nﬁ"&:‘” within twelve (12) months from the coming into foree of this Act, shewing in the
e that any settler occupied or improved land within said railway land belt other
Wisox.  prior to the enactment of ch. 14 of 47 Viet., with the bond fide intention of y |
living on the said land, panied by ble proof of such occupation fore
F‘Q":““ or improvement and intention, a Crown grant of the fee simple in such lund )
Nanamo  Shall be issued to him, or his legal representative, free of charge and in accord the §
R. Co. ance with the provisions of the Land Act in force at the time when said lund lants
. was first so occupied or improved by said settler. not |
Domor. Many of the settlers, and among these the representatives of appe
Buod . Ganner, feiled to avail themselves of the rights conferred by this s
statute within the time thereby linited, and the rights confered fivet
would consequently have lapsed but for another statute of the quesf
Province of British Columbia passed on May 19, 1917, c:llel i
The Vancouver Island Settlers’ Rights Act, 1904, Anmendnon grant
Act, 1917, which provided that the Act of 1904 should be 2nendad =
by striking out the words ““within twelve wonths from the coning ®) 1
into force of this Act” and inserting in lieu thereof “on or Lefore the p
the 1st day of September, 1917.” rights
Pursuant to the power so obtained, the respondents, os exeon defen
tors and trustees under the will of Joseph Genner, applied for the a tit)
Crown grant and obtained the same on Febiv: vy 15, 1918, such and v
grant carying with it the coal rights under the surfoce. To the p
ascertain the effect of this grant it is necessiry to exan ine the whicl
provisions of “the Land Act in force at the tine when the sil impre
land was first so oceupied or improved by the scid settler.” This amon
was the Land Act of 1875, 38 Vict. (B.C.) No. 5, and by its pie- onlir 1
visions the grant conveyed the fee sinrple of the lund to the seitler After
or his representatives, according to a form known s Foan of th
which contained important reservations in fovour of the Crown Gonal
These reservations are as follows:— was 1
(a) The right to “resume any part of the said lands . . . formuking Britis
roads, canals, bridges, towing paths or other works of public utility, or con-
venience.” that |
(b) The right to “enter into and upon any part of the said lands, and 0 claim,
raise and get thereout any gold or silver ore which may be thereupon of disallc
thereunder situate, and to use and enjoy any and every part of the s
land.” grant
(¢) The right to authorize any person “to take and occupy such M"’f Appe:
privileges and . . . such rights of carrying water over . . . additi

Judgn
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parts of the hereditaments hereby granted, as may be reasonably required IMP.
for mining or agricultural purposes.” P.C

(d) The right to authorize any person “to take from or upon any part iagy
of the hereditaments hereby granted . . . without compensation, EsquiMaLr
any gravel, sand, stone, lime, timber or other material, which may be required &
in the construction, maintenance or repair of any roads, ferries, bridges or
other public works.”

win Coy

NaNaMO
\et, she

R. Co.
v
The effect of the legislation and the effect of the grant, there-  Wisox,

g

vy land bel

intenti

"""’“lf' 1 fore, if nothing more had happened, would have been to defeat Esquivavr
in such land 2 . a= Lo

::; :Il l'm“l_ the grant previously made by the Crown in favour of the appel- P
jen said land lants and to reserve to the Crown certain rights which they could  R. Co.

.0 . By v.
not possess if the grant to the appellants were undisturbed. The  pyxror.

ntatives ol appellants allege that the grant to the representatives of Ganner =y
ed by this was inoperative, and instituted the proceedings out of which the Buckmaster
3 conferred first appeal has arisen for the purpose of raising and testing that

ute of th question. The action as originally framed, eleimed a declaration
N7, colled that the Crown grant was null and void so far as it purported to

mwendna grant to: “(a) The coal, coal oil, ores, stones, clay, marble, slate,
e anrenced mines, winerals and substances in, upon or under the said lands;
the coming (b) That part of the surface of said lands to which or upon which

n or befor the plaintiff is entitled to exercise acts of ownership, purchase or
rights of easement;” and sought for an injunction to restrain the
o8 execw defendants from working the coal and from attempting to register

2 1 . - . .
jed for the a title. There was an alternative claim that the grant was null
1918, such and void in a certain and more limited aspect. In the first instance

efece. To the plaintiffs based their claim upon the ground that the hearing,
can ine the which they allege was necessary under sec. 3 of the Act of 1904, was
m the sid improperly held, or in fact was never held at all. The defendants,
ler.” This among many other defences, objected that the Crown grant could

by its pro- only be impeached in an action to which the Crown was a party.

the settler After the issue of the writ a petition was presented for disallowance
s Fon ¥ of the statute of 1917. This was disallowed by the Governor-

he Crown General in Council on May 30, 1918. On June 7, 1918, application
was made by the plaintiffs asking that the Attorney-General for
British Columbia might be added as a defendant to the action and
that certain amendments should be made in the statement of

for making

ility, or con-

[ands, and 10 claim, the most important being that the statute of 1917 had been
thereupon of disallowed. Macdonald, J., before whom the case was heard,
" granted the relief sought (1918), 41 D.L.R. 737, but the Court of
v such water Appeal overruled his judgments, 46 D.L.R. 541, so far as the

any addition of the Attorney-General was concerned, and from that
judgment these appeals have been brought.
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The respondents put forward 3 grounds on which they sayv the
appeals should fail. (1) That there is no need to make the
Attorney-General a party. (2) If his presence is necessii .
petition of right is, in the circumrstances, the only means by vhich
it can be secured.  (3) That, if a petition of right is not applic: |,
the case does not lie within the ambit of the cases where the
Attorney-General can be brought before the Court by any e s

With regard to the first of these contentions, their Lordships
are clearly of opinion that the Attorney-Ceneral ought to le
before the Court. It is quite true that the title of the Crown to
the land in question is not in controversy, nor is the Crown o<l
to do any act or grant any estate or privilege; but in the cvont
of the plaintiffs’ success, the rights existing in the Crown and
consequent upon the grant to the respondents will cease. 1f these
interests lay in a third party, he ought certainly to be adde! us
defendant, and that is the best means of testing the necessity of
the attendance of the Crown. The Judges of the Court of Appeal,
from whose judgn ent their Lordships feel con pelled to differ vjon
this point, do not refer to the rights of the Crown which w0
affected, but base their opinion solely on the ground that the Crown
is not affected by the result, and that consequently o 1 ee
declaratory order against the Crown would be of no value. Dut
for the reservation of the rights alveady referred to. their Lordships
would have agreed with this conclusion.

It may further be added that an srgunment that the Crown
ought not to be introduced into the litigation lies strangely upon
the lips of the respondents, whose definite assertion that the
Crown was o necessary party was the recl origin of the applicition
that the Attorney-General should be jeined.

With regard to the second point, in their Lovdships’ opinion
this is not a case to which procedure by petition of right is properly
applieable.  Such procedure is adopted for the recovery fron the
Crown of property to which the applicant hes a legal or equitable
right, &, for exanple, by proceedings equivalent to an ection of
ejectnent or the payment of money. In Blackstone's Con-
nentaries, Stewart’s ed. (1841) Book 3, pp. 275-6, it is suid that
petition of right is of use where the Crown is in full possession of
any hereditan ents or chattels and the petitioner suggests such s
right as controverting the title of the Crown. In British Colunbia
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the proceeding is regulated by the Crown Procedure Act, RS.B.C.
1897, ch. 57. An examination of this will, in their Lordships’'
opinion, shew that procedure by petition of right is inapplicable
In that statute the “relief” is defined as a species of relief claimed
or prayed for in any petition of right, whether a restitution of any
corporal right or a return of lands or chattels or a payment of

noney or 4[4'L

wgres or otherwise, following the old principles by
which a petition of right has always been regulated. See. 7 shews
that where a petition of right is presented to recover real or
personal estate or any right granted away or disposed of on behalf
of His Majesty, a copy is to be left at the house of the person last
in possession, shewing that the main claim is against the Crown,
that the person last in possession is not necessarily a proper party
to the suit, but that, in order that he may be affected with know-
ledge, provision is made that he should be served in the manner
indicated.

Now if the plaintiffs were to succeed in this case, no order
would be made requiring the Crown to do any act at all. 1t is due

to the peculiar circum stances in which the legislation relating to

these lands stands that, if the Crown's grant to the respondents be
void, the appellants’ estate is complete.  All that the Crown could
do to perfect the appellants’ title has already been done, and it is
only through the indirect operation of the grant by the Crown to
the settlers that any interest arises in the Crown at all. If the
grant fail, the interest fails with it. It may indeed be open to
arguent that the reservations in favour of the Crown cannot be
operative where the Crown has already made a grant from which
such reservation would derogate. This question was not however
raised before their Lordships and they express no opinion upon it.

There remains the consideration of the question upon which
much learned argument has been addressed to their Lordships.
It is asserted on behalf of the respondents that “ there is no instance
of any action in the Court of Chancery or any other Court, save
the old Court of Exchequer, where the Crown represented by the
Attorney-General has ever heen defendant, except as a consequence
of & petition of right after granting a fiat,” and the jurisdiction of
the Court of Exchequer is alleged to be due to the application of
the statute of 33 Henry VIIL., ch. 39.

Their Lordships cannot accept this contention. The reference
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to proceedings in Chancery under a ‘fiat confuses two sepurute
mwethods of procedure. It is, of course, true that proceedings in
the Court of Chancery covering such a claim as would properly le
the subject of petition of right cannot be brought except either hy
the direct medium of such proceedings or by first asking for o
fint that proceedings might be instituted in Chancery; and the
case of Ryves v. The Duke of Wellington (1846), 9 Beav. 579, is un
illustration of this fact.

But there are many cases in which petition of right is not
applicable in which the Crown was brought before the Cowrt of
Chancery, and the Attorney-General, as representing the interests
of the Crown, made defendant to an action in which the interests
of the Crown were concerned, apart altogether from the provisions
of the statute of Henry VIII. One of the earliest of such c¢:ses
was Pawlett v. The Attorney-General (1679), Hard. 465. In that
cese the plaintiff had executed & mortgage in favour of a mwortgagee;
the mortgagee had died, and his heir being attainted of high treoson,
the King had seized the lands. The plaintiff thercupon exhibitel
a bill ageinst the King and the executor, seeking redenption of
the mortgage, and the question that arose was whether he could
have any remedy aguinst the King for redemption. It wus sid
that he could not, but that he must prefer a petition of grace ind
favour. It was decided by Lord Hale and Baron Atkins thet the
proceedings would lie, and though Lord Hale gave as onc of his
reasons the consideration of the statute of 33 Henry VIIL., ¢h. 39,
Baron Atkins based his judgn ent on a far broader basis. 1t wus
stated in the report that he was strongly of opinion that the poty
ought in this case to be relieved against the King, because the
King was the fountain and head of justice and equity, end it was
not to be presun ed that he would be defective in either, and it
would derogate from the King's honour to imagine that what is
equity against a common person should not be equity :goinst
him—a ground of decision which has no relation whatever to the
statute of 33 Henry VIIL, but is based on general principles. In
Barclay v. Russell (1797), 3 Ves. Sen. 423, the Attorney-Generl
having been rade o party to a suit, application was made beloe
Lord Thurlow asking thet he might be divected to appear. This,
in 2ecordance with proctice, he declined to order; but his Lovdship
asked, when the Attorney-General on behalf of the Crown vas
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a necessary defendant, whether he was served with a subpeena,

pointing clenrly to the view that the Attorney-General was

regarded us being a proper party to proceedings in equity; and

Perkins v. Bradley (1842), 1 Hare, 219, is another instance of

such o esse.  But it is unnecessery to pursue this matter, for in
Deare v. The Attorney-General (1835), 1 Y. & C'. Ch. Cas. 197, a case
en the Equity side of the Court of Exchequer, where a bill was

brought to cbtain discovery against the Attorney-General, the
amined in some detuil by Lord Lyndhurst, then

question wis ¢
Lord Chief Baron., He stated this at 208: “1 apprehend that the
Crown slways appears by the Attorney-General in a Court of
Justice, especially in a Court of Equity, where the interest of
the Crown is concerned. Therefore, o practice hes arisen of filing
o hill against the Attorney-General, or of making him a party to
a bill, where the interest of the Crown is concerned.”  This state-
nent, though made on the Equity side of the Court of Exchequer,
is certainly not linited to the Chancery proceedings that were
instituted in that Court; it is of wide and genersl application. It
is in entire agreemwent with the principles enuncizted by Baron
Atkins in the earlier authority, and it is recognised as being the
existing practice in Courts to-day.

It ay be mentioned that in Ellis v. The Duke of Bedford, [1899]
1 Ch. 494, where the Court of Appeal thought that the rights of
the public were involved in the appeal, and that consequently the
Crown ought to be represented, Judges of such wide experience as

Lord Lindley and Lord Justice Righy directed that the ease should

be amrended by the addition of the Attorney-Gen 18 defendant.
The House of Lords thought the amendment unnecessary, but no
one questioned that if necessary it could be made.  Apart also from
statute, the Attorney-General is slways added as defendant in
If of
charities, and their Lordships have not heard of any objection

Chancery proceedings where his presence is necessary on bel
having been taken at any tine to his introduction as a defendant
in suits so brought.

It does not follow from this that procedure by petition of right
isin any way infringed. In proceedings for which a petition of right
is the proper course, the Courts, as already pointed out, would
undoubtedly decline to entertain an action brought against the
Attorney-General in the ordinary way; and indeed it was this
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'MP very practice that led to the dispute in the ease of Dyson v. Th prope
P.C. Attorney-General, [1911] 1 K.B. 410. In that case there w:s conel

Esquivars  Cefendant except the Attorney-General, and the elaim wes fo that
N“‘;m“ nothing but the declaration that the plaintiff was under no i confli
R.Co.  gation to conply with the provisions of a notice issued by e deper
“-“"';“N Conmissioners of Inlend Revenue on behalf of the Crovn. i rights
Heas ~was there contended that the suthorities referred to had no i and t
(SQUIMALT . ¢ 3 : 5
& cation except in esses in which the rights of the Crown are on those
Nl';‘N(‘.":'_“ incidentally concerned.  In all eases where the rights of (le appes
v. Crown are the in nediate and sole object of the suit, it wes weed the t
D‘:i".w' that the spplication noust be by petition of right.  The question
iLord ) ) ' ‘ s
Buckmaster. NOW urged as to the jurisdiction in the Court of Fxcheguer was Tespor
raised then before the Court of Appeal, but the Master of the 1l
points out at page 416 that the equity jurisdiction of the Court
of Exchequer on the Revenue side had nothing peeulinr as Nin
distinguished from the Court of Chancery. Their Lordships
of opinion that in making thet statenent the Master of the Rolls Niw
was perfectly accurate, and it is unnecessary to consider, and their
Lordships pass no opinion upon, whether or no the case of Dy
The Attorney-Gieneral wes in other respeets properly decided e
Turning back onee more to the present case, the claim sought o
is a declaration not against the Crown, but against grantees fom
the Crown. If the relief be granted and if the injunction songht \ y
be made, there will be nothing directing the Crown to do any act
whatever. It is true that in these cireunstances certain rights Ar
which the Crown possesses, if the grant be good, will be interfered by hes
with. But in order to see whether this involves a direct cluim omeag
against the Crown, it is necessary to see how those rights arose M”‘,"_"
The poesition is certainly strange. The original grant by the .
Crown to the appellants is perfectly good and remains unessiled 4.
except to the extent to which it may be defeated by application Ha
made by the settlers. If such application be made and gronted, my dox
there is then reserved to the Crown out of the grant certain powers iy &
and rights against the grantee which they would not othervise that th
possess. In the event of the grant being good, these rights arise; Wit nol
| if the grant be bad, they fall with it. But the chief substance of ‘l.]m..ll‘
. the action is the declaration that the grant is void, and the other sec. o0,
result is consequential upon that decree. I.““
Their Lordships, therefore, think that the Crown is afiected Ri
in this matter, so that the presence of the Attorney-General is by her




[S0 D.LR. 50 D.L.R. Dominion Law Rerorts, 379

son v. T proper and necessary for the deterninction of justice.  The IMP.
re wis g conclusion arrived at by their Lordships, though at variance with P.C.

n or that of the Court of Appeal, does not, s it appears to them, I<’.~<;u-|\m.r
T , conflict with the view entertained by the Judges of the law, but e
el depends entirely en the interpretation which they place on the "R, Co
rown. It rights which the Crown possesses uniess the grant is overthrown, . ©
ne ind this consideration dees not appear to have been present to

Lare o these Judges' minds.  In the result, therefore, they think these lw“\iv“\”
ts ol sppeals succeed, and they will hunbly advise His Majesty that xl(‘\(‘.tf"‘
LB the judgn ent of Mocedonald, J., be vestored, and that the costs of

* question the appellants here and in the Court of Appes! be paid by the i

MUET W respondents. Appeals allowed. l'urll.:;r:tu-r.

the Rolls e
the Cow ENGLAND v. COLBURNE. N. 8.
culi Scotia: Supreme Court, Hareis, C.J., Drysdale, J., Ritehe, F.J., and

Ishi) Mellish, J. December 19, 1919 8.4
the Rolls New Trian (§ H—5) —EvipeNce - NEGLIGENCE— BURDEN  OF  PROO
Misconpver—Moror Vemcre Acr (1918), 50 Geo. V. (N.R

on, 12, sk, 50,
Dyson v \ Judge in his charge to the jury must be careful in expressing his
i pinion upon the facts to bring out all points in both parties’” favour
icde And further in bis charge as regards negligence where the burden of
proof has been changed by statute, he should state upon whom the
hurden is placed.

and the

m soug

tees rom [Elliott v. South Devon R. Co. (1848), 2 Exch. 725, referred to; Bray
v. Ford, 11806] A.C. 44; McLeod v. Holland (1913), 14 D.L.R. 634, 47
m sought NSR.A27; Jeflerson v. Paskell, [1916] 1 K.B. 57, spplied.

)y any aet

Lt yiohts A\rrear from the trial judgment by plaintiff, an infant, suing g ement

L arlciod by hier next friend, elaiming danages for injuries received in
consequence of the alleged negligent driving of defendants’
autonrobile.  Reversed.

T. R. Robertson, K.C., and W. R. Tobin, for appellant.

L D. Gunn, K.C., and J. Mc(i. Stewart, for respondents.

Hannrs, C.J.:—T1 think there should be a new trial but 1 place  Harris, CJ.
wy decision on the ground that there was sone evidenee of negli-

et clam

nassiied
plicition
granted
genee for the jury and the trial Judge did not explain to the jury
that the burden was on the defendant to establish that the accident
s not eaused by the negligence of the person operating the motor
vehicle.  The Motor Vehicle Act, 1918, 8-9 Geo. V. (N.8.) ch. 12,

sec. H),

nju wers
ytherwise

its arise;

stance of
he other
Divspave, J.:—1 agree with my brother Ritchie. Chisholm, J
Ritcme

affoctod ~The plaintiff, a child of 11 years of age, sues Ritchie, .1,

sl b by her next friend to recover damages for personal injuries.
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It is common ground that the child was struck by the
defendant’s motor car and that she sustained thereby very serious
personal injuries. Negligence is charged as the cause of the
accident.

The questions to and the answers of the jury are as follows:
(a) Was the defendant guilty of negligence? No. (b) Of wht did
the negligence consist? (¢) Was the car operated at an unre.son-
able rate of speed? No. (d) Could the driver, Carl Colbiime
by the exercise of ordinary care avoid the injury or prevent the
accident? (e) Did he stop the car as quickly as conditions
required? No. (f) Did the driver have a peruit or license?
(g) Was the car operated at a greater rate of speed than was
reasonable having regard to the locality and the traflic on the
street at the time of the accident? No. (h) Was there contribu-
tory negligence on the part of the plaintiff? No. (i) If you find
for plaintiff what are the damages? (a) To the infant plointifi
(b) To Thomas England.

In addition to the findings there is the following note: *The
jury retire and return into Court and say they find the defend:nts
not guilty of negligence and not liable for damages. We recon-
mend that the defendants pay the bills of hospital and doctor”

On these findings judgment was entered for the defendants.

A new trial is sought on the ground of misdirection. It goes
without saying that a Judge has the right, and often I think it is
his duty, to express his opinion to the jury on the facts, but if he
does so in a case where the evidence discloses fucts making in
favour of the plaintiff, and proper for consideration by the jury,
it will not do for him to strongly put to the jury the defendint’s
case and make no reference to the facts from which the jury 1 ight
properly draw inferences in favour of the plaintiff. If the Judge
goes further, and not only does not put the plaintifi’s cusc, hut
clearly intimates that he has no case, the mischief becomes intensi-
fied. With respect, I think this is what the trial Judge did. indin
my opinion it constitutes misdirection. I extract the following
part of the charge:—

With regard to the rapidity with which they were going. Thut doe2
not seem to require much argument. Eight miles an hour is not a rapil rate.
Whether they were going 8 miles an hour is a question, but 8 miles an houris

the outside they were going at this time, and therefore they can't be ¢h wrged
with too much speed. As they were going along this little child looms out
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and rushes directly in front of the engine. They turn the engine to escape

TY Serious her but she runs on and is brought in contact with the mudguard of the car

se of the andinjured. What could these people have done? What could you have done? kit
What could any person have done to have avoided that accident? Now, that  Excrasp
is the whole question. I confess that I have difficulty in seeing what they -

w follows could have done but that is a question for you. I think they did take all the CoLBURNE.

f whet did pains they could. They did not rush on, as they might have done, into space  Ritehie, E. J.
2 and become unknown. They eame back and saw the child; took charge of the

“.“" \‘ child. They employed a doctor and did rything they could, and it is for

Colbum you to determine whether they could have pursued any course which they

revent the ;M not pursue and still have the child remain free from injury. It is quite

possible for a child of tender years to sling hersell under an engine and no

person be responsible. It is for you to consider and to point ont in plain

language, if you ean, what they could have done or what not have done which

would have avoided the accident.

concl s

i license?

fie the It will, I think, be seen that the Judge not only put the
contribu- defendant’s case strongly, but that he was equally enphatie in
f you find his intimation that there was nothing for the jury in support of
L plaintiff the plaintiff’s ¢

told the jury that it was for them, but that, in m:y opinion, does

It is true that after giving this intination he

e I not save the situation in 2 case where a Judge, there being facts
lefend:nts 8 for the jury on both sides, puts one side only, and elearly gives the
Ne recom- jury to understand that there is no other side. The defendant’s

loctor car was on the wrong side of the street. This is always sn import-
efendants ant fact because the man who is on the wrong side, under the
Lo It goes authorities, is held to be bound to be mwore eautious and to be more
think it is on the alert in consequence of being on the wrong side. The

driver of the car saw the child 10 feet ahead of him; he made no
making atten pt to stop his ear; I think he ought to have done so—at all
events it was for the jury. As to the speed, there is the opinion of

the defendants’ witnesses that the car was not going n ore than
8 niles an hour; evidence of this kind does not mrount to nmore

than an honest guess. On the other hand, the car was coasting

down a descent; the e of speed was uncertain, and therefore
for the :|H|'.\',

The suggestion that “it is quite possible for a child of tender
vears to sling herself under an engine and no person be responsible”™
I think was unfortunate, because there was nothing of the kind in
the cose.  In Dallimore v. Williams (1914), 58 Sol. Jo. 470, Lord
Sunner seid that: “A Judge in charging » jury could never safely
indulge in irrelevant observations because he would not be sure

that the jury would be sufficiently logical to take no notice of them.”
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The usual instructions as to negligence were not given. | .
not think that a jury is properly charged in a case of this kind il
the Judge when dealing with the question of negligence drav < 1l
attention of the jury to the fact that by statute the owner o

motor vehicle is linble for any injury ecaused by it “unless he <)

establish that the injury, loss or damage was not eaused by
negligence or wrongful 2et of his or of & person operating «
motor vehicle in the course of his employment 28 a servant o
agent of the owner.” The person operating the cur is placed |y
the statute in the samwe position. The Legislature has, 1 11y
properly recognized that motor vehicles are death-dealing thing
and placed the burden of proof accordingly.

The jury should, I think, be told the effect of the statute, wnl
so be in a position to take it into consideration when dealing with
the question of negligence. In Elliott v. South Devon R. Co. (1818

-

2 Exch. 725, the question was whether a railway was possing

through a town. The word “town” was defined in a stotute,
The trial Judge put to the jury the meaning of the word *town’
without referring to the statute, and it was held to be misdirection

I think the principle is the same when a Judge is dealing with
the question of negligence and the burden of proof has been
by statute.

Walton, J., in Re William Warner (1908), 1 Cr. App. 1. 227
at 228, said “T think it is a serious flaw in a summing up if it does

hanged

not put the case for the prisoner to the jury as carefully as the cose
for the prosecution.” I see no reason in principle why this remark
is not applicable in a civil case. It has Leen so applied. T refer to
MecLeod v. Holland (1913), 14 D.L.R. 634, 47 N.&.R. 427, and to
the remarks of Lord Watson in Bray v. Ford, [1896] A.C. 11

The rule as to the remarks of a Judge on the facts was Liid down
by Pickford, L.J., in Jefferson v. Paskell, [1916] 1 K.B. 57 at 74,
where he said: “A Judge is entitled to give the jury his views of
the evidence, and is not obliged to detail to them every part of it,
or every view which each party wishes them to take, so long as he
does not nislead them as to the matters they have to consider, or
the evidence in the light of which they must consider them.”

In n'y opinion the verdiet and judgment should be sct cside
and o new trial ordered with costs.

Mentasn, J.o—1 agree in allowing the motion for a new tridl

New trial ordered
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RURAL MUNICIPALITY OF STONEHENGE v. DICKENSON.

en. | ean

L i Saskalchewan Court of Appeal, Haulltain, C.J.S., Newlands, Lamont and
ind uniess Elwood, JJ.A.  December 23, 1919

g draws the

Mastin AND SERVANT (§ T K —25) ~WrRoNGFUL DIsMIssAL ~EMPLOYEE OF
owner of 4 MoNtemraLTy —WAGES FIXED BY DAY - Norer — Liamniry - Ronar
. Moexicpanairies Aer, sue, 148

A superindentent of road work in a munici v is regarded as o

ipal officer, and may be dismissed oy the ples of the municipal

2 This superintendent being hired at so much per day, eannot

reung such cliim notice; neither ean reimbursement for uny moneyvs paid out be
chim» 1, exespt such exponses as were authorized by the municipality.,

ess |

sed b

servant or

i placed by Arpeal by defendant from the trizl judgment in an action  Statement.

18, L against the defendant wunicipality, elain ing woges, and damages

ling thing for wrongful dism is: Reversed.

\. R. Craig, for appellant; W. E. Seaborn, for respondent
tatute, and Havvrain, CJS,, concurred with Newlands, J.A. Haultain, C.J 8
ealing with Newranns, J.A.:—The
Co. (1818 trial Judge as follows:

On July 6, 1912, plaintiff was employed by the defendant s a superin-
tendent to construet roads under the following resolution of the eouneil:—
“Proposed by Mr. Kurst that J. H. Dickenson be selected from the applicants
for the appointment of superintendent of road work as advertised for by the
isdirection council recently at a salary of $7.50 per day and any reasonable out-of-pocket
waling with expenses incurred when away from eamp on business of council to be refunded.
The secretary was instructed to draw up a draft agreement embodying the
terms mentioned and submit same to the council at its next meeting for
approval by both parties. Carried unanimously.

Plaintiff went to work immediately under this resolution. There was
an agreement drawn up about 2 weeks later and signed by both parties, but
this agreement was not put in evidence nor was any evidence given of its
contents as no proper foundation was laid for secondary evidence. The
his remark agreement, 1 suppose, would only embody the terms of the resolution, and

I rofer o a8 ]»lmﬂllT(vnh-r(u| upon his <l‘nlin-- under this resolution, I think the rights
= of the parties must be determined thereby.
27, On September 7, 1912, the plaintiff was suspended and on September 21,
C. 44 1912, dismissed.  Plaintiff brings this action for damages for wrongful dismissal
Laid down and to recover payment of moneys paid out and asks for indemnity against
certain obligations incurred.

The defendant contended that it had the right to disn iss the

‘48 in this case ore stated by the Newlands, JA.

rd “town”

n chenged
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il plaintifi ot any time, relying on see. 148 of the Rural Munici-

4, 7 Geo. V., 1917 (Sask.), ch. 14: “All meunicipal office
wld office during the pleasure of the council.”

part ol it

long as he

msider, or

The trial Judge followed Speakman v. City of Calgary (1908),
I Alta. L.R. 454, and held that the plaintifi was not an officer
of the municipality, and, therefore, was entitled to notice hefore

en

s Set oS

dismissal.
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One of the cases cited in Speakman v. City of Calgary, <upr
was In re Great Western Coal Co., Carter's Case, (1886), 551..). ('),
494, where it was held that a solicitor was not an officer of . con-
pany. The reasons given by Pearson, J., for that decision lave
in my opinion, no bearing either on this case nor the cuse of
Speakman v. City of Calgary. He says, at page 495:

If the matter were res integra I should have great difficulty in saying thy
the solicitor is an officer of the company within the section, but it has actually
been held that a banker is not an officer—1In re The Imperial Land Conpany
of Marseilles (1870), 39 L.J. Ch. 331; Inre The National Bank (1870), 1.1 10
Eq. 208, and, to my mind, a solicitor stands in the same position towurds the
company as a banker does. The solicitor discharges duties from tine to
time to perform for the ordinary professional remuneration, just us other
clients do. I am at a loss to see how a solicitor, by taking upon himself thos
professional duties, puts himself in any different relationship to the conpany
from that in which he stands to any other client. I am unable to see that the
solicitor is an officer of the company in any sense of the word. They come
to him when they want him. They can discharge him or cease to send hin
work. They can part company with him as and when they please. His
remuneration is not a salary paid to him as an officer, but the ordinary remun-
eration which, according to the ordinary well-established scale of fees, he is
entitled to demand either from a company or from a private individual who
is his client.

I do not think the Legislature, in using the word “officer,
intended to apply it only to the highest officers of the nunic
pality. It does not seem reasonable that these officers should
hold office during pleasure, while the clerks and servants of the

municipality could only be disnissed after reasonable notice. |

am of the opinion that the word is used in the same sense s
in Legg et al. v. Stoke Newington, cited in 2 Stroud's Jud. Dict
1326, under “Officer,” where it was contended:—

that whilst “Officer” qua 56 & 57 V. c. 55, 8. 11, would admittedly include
a Medical Officer, yet that it did not include a Hall-Porter, or Messenger,
and still less an Office Boy. But Day, J., held that all these were included
his reason being,—“We are now in 1893, and not 1855. This is an age of
exaggeration and humbug; we do not now, even in Acts of Parliament, use the
same language as we did 100 years ago. No doubt, in those days, thes
plaintifis would have been called ‘Servants’ and not ‘Officers’; und very
properly so too. I must, however, read this Aet in the sense of our time;
and I think it clearly means to compensate any of the servants who by it
operation have suffered any pecuniary loss.”

The plaintiff was, in my opinion, an officer of the municipality
and held office during pleas <, and could be dismissed by the
council without notice.

As to the plaintifi’s elaim to be paid for the amount he puid
for the MeMillan account and to be indemnified for the accounts
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lgary, <up
Lod L) Ch

er of u come

of F. E. Jones and the Moose Jaw Grocery Co., the evidence SASK.

shews that he ordered these goods for the municipality, and that C. A

they were charged to and the accounts rendered the municipality.  Rugpar

Under these circumstances the plaintiff would not be liable if he -“l'-l‘;“_"""'
$; he would only be liable oF

if he had no such authority for breach of warranty of authority, '\'"'"M;"F'N""

in which ease the municipality would not be liable over to him. Dicke

eision have

had authority to make the purcl

the cuse of

in saying that
it has actually

N.

sand Company As to the value of plaintifi’s dise, which was used on the Nowlends, J.A.
1870), L.R. 10 work and which was taken by another workman and afterwards
n towurds the

i . lost, I eannot see how the municipality would be liable.
rom 1

just us other Nor are they liable for the wages paid by the plaintiff to Paul

1 himself thos Gerard, who was employed by plaintifi after his suspension to
y the company

assist the auditor to audit his accounts.  This ly a8 much

to see that the . 5 asd 5 s
» ';'l..-\ for the henefit of the pleintiff a8 of the municipality, and at the

© to send hin time he hired him he was not in the emwploy of the municipality
r please. His and knew that they would not pay his wages.

Aary remun-

The sppeal should be allowed with costs as to all the sbove
1 of fees, he is

ndividual who iten's, and the remainder of the plaintifi’s account should be re-

ferred to the loeal registrar; eny amount found due to the plain-
- “officer tiff beirg set off against the defendant’s costs.
the 1 unici Lamoxt, JLA:—This is &an appeal from a judgment in favour Lamont,J.A.
oors of the pleintiff, who clein ed from the municipality wages and

rants ol the demeges for wrongful disn issal, payment of or indemnity against

e notice. | certain zecounts, and noney paid out on behalf of the munici-

1e Sense 48 pality.

p Aol T Prior to July, 1912, the defendant municipality advertised for
a superintendent to take charge of certain road making, then in
ttedly include
or Messenger, .
were included, ing of the council

conten plation.  The plaintiff was one of the applicants, A meet-
held on July 6, 1912, at which the following
1 is an age of resolution was pessed, as appears by the minutes.  (See judgment

. o th .
RIBEA, W ¢ of Newlonds, J.A))
e davs, these

rs'; and very An sgicen ent w

dreswn up and submitted at the next meeting
y of our time; of couneil.  The plaintiff was present. The agreement was read
ite who by ité and discussed. It was then signed by plaintifi and the reeve.
The ninutes of that council meeting do not shew that a resolu-
tion approving of the agreen ent was passed, but Councillor Oliver
testified that the agreemrent was read to council, that it was rati-
fied by the council, and that they omitted to have it recorded in

sunicipality

ssed by the

unt he paid
he accounts

the minutes. The agreement was left in the hands of Craddock,
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secretary-treasurer, who is now dead. Subsequently it oppu
to have been handed to a firm of solicitors in Moose Juv
whether it was returned to Craddock is not elearly shewn
any rate it disapperred and could not be produced at the 1]
and no one seerred in a position to sey just what were its cxict
termm's. Under these cireun stances, 1 agree with the triz] Jodge
that we can take the resolution of July 6 s embodying the

of the agreenent, for that resolution directed a contrict
drawn up embodying the terms nentioned, that is, nentio

the resolution, and until it has been shewn that these were

they would be presumred to be the terms of the controct. |

the resolution the plaintifil was engeged ot $7.50 per
September 7, 1912, he was suspended, and on September 21
dismissed. In March, 1918, he brought this action.

I will first deal with the question of wages. What wag
the plaintifi entitled to under the above circunstances?

The trial Judge held that the resolution established .
troct with no definite tine fixed for the employnent, an!
under it, the defendant had no right to dismiss the plaintifl
out reasonable notice, and he fixed one month’s notice o5 1
able. He, therefore, allowed him wages at the stated 1o
one month after his dismissal. Does the controet indie:
the hiring was for an indefinite period, or was it a deily hiviie

The earlier suthorities laid down the simple rule th
master hired a servant and no timwe wes limited, either expn
or by imwplieation, for the duration of the controct, th
wes to be considered vs & general hiring, and, in point
o hiring for & year.  Smith on Master end Servent, Sthed..

The more modern authorities, however, seem to 11
matter 28 a question of faet, not one of law,

In Bain v. Anderson & Co. (1898), 28 Can, S.C.R. 8]
chereau, J., in giving the judgment of the Suprewe (
Canada, suid, at 484:

It cannot at the present day be contended that, as a rule of lav
no time is limited for the duration of the contract of hiring and service, the
hiring has to be considered as a hiring for a year. The question is one of

fact, or inference from faets, the determination of which depends upon the
circumstances of each case.

By the terrs of the contract, the plaintiffi was hived 1 8750
per day. Primd facie, this is o deily hiving.

50 D.L.
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In Rex v. Pucklechurch (1804), 5 East 382, 102 E.R. 1116,
Lord Ellenborough, C.J., said, at 384:

If nothing be said as to the term of the service but that the servant
shall have weekly pay, it must primd facie be understood that the parties
intended a weekly hiring and service. But circumstances may shew a different
intent

In Rex v. Newton Toney, 2 Term. Rep. 453, 100 E.R. 244,
Juller, J., said, at 455:

In the present case the hiring is merely at so much per week. Now if
there be anything in the contract to shew that the hiring was intended to
be for & year, there a reservation of weekly wages will not control that hiring.
But if the payment of weekly wages be the only circumstance from which
the duration of the contract is to be collected, it must be taken to be only a
weekly hiring.  And the hiring in the present case is of that kind.

In Noble v. Gunn, Ltd., et al. (1910), 16 O.W.R. 504, Riddell,
1., states the rule as follows, at 505:

No doubt the circumstance that payment of wages takes place weekly or
monthly is strongly in favour of the view that a hiring is for a week or a month

and if there be nothing more, this circumstance will be conclusive as to the
duration of the contract.

¥ee also 20 Halsbury 93,

In Evans v. Roe (1872), L.R. 7 C.P. 138, the plaintifi agreed
to weeept the position of foreman in the defendant’s works at a
salary of £2 per week and a house to live in.  This was held to

weekly hiring. It was also held in that case thet evidence
of a conversation at the time of the signing of the contract, tending
to shew that a hiring for o year was intended, was not admissible.
It is clear in that case that the parties did not conten plate that
the plaintiff should be their foreman for one week only. What
they contemplated was that the plaintifi's services as foreman
should continue from week to week. Yet it was held to be a
weekly hiring.

In view of these authorities, the hiring of the plaintiff at 87.50
i conclusive of a daily hiring, unless son ¢ cirreun stances appear
shewing that the parties contemplated something different from
what the language of the resolution primd facie means.

The only circumstance upon which an argument can be founded
that the parties did not contemplate a daily hiring is, that, from

the nature of the plaintifi's employment and the extended scope

ol his duties, the parties must have contemplated more than a
eily hiring. The plaintiffi was to superintend the construction
N pLr
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of roads; he was to employ, on behalf of the municipality, sone
30 or 40 wen, working at different places; it was his duty t
see that these men were fed—this entailed the hiring of cooks
and the purchase of provisions. It was also his duty to seeuw
forage for the animals, and implements with which to cury o
the work, and to make out and certify to all the accounts and
forward them to the defendants. There is no doubt that the
position was a responsible one, involving the expenditure of
large amount of mwoney. That very reason, however, to my mind
argues more strongly for the contention of the defendants tha
that of the plaintiff. The members of the council knew tha
their proposed operations would involve large expenditures, not
only for wages, but for supplies. If the plaintiff did not prove
to be the proper man for the job, if he could not keep track of
the multitudinous details of such extensive operations, if he could
not foresee the necessities of the men and wake proper provision
therefor, the municipality would not obtain value for its expendi-
ture and probably would not get the roads built at all. Tt was
therefore, of first importance to the municipality to be in o posi
tion to put a new superintendent on the job ot once should the
plaintifi prove inefficient.

In my opinion, therefore, there is no evilence whatever from
which the inference could fairly be drawn thot the councdil ever
contemplated any other arrangement than o d:ily hiving.

In this respect the present case is distinguishable from (ol
v. McCrae (1907), 14 O.L.R. 194, where it was held thet the
evidence established that the hiring was for «n indefinite tine
and not by the day.

In the Town of Sydney v. Hill (1893), 25 N.S.R. 33, I'enny
J., in giving the judgment of the full Court of Nova Sectic, of
page 435, says:—

There is nothing to shew that the defendant was appointed or engagel
for any fixed or definite period, and therefore he was obviously free to resign
his position at any time, as in fact he ultimately did. The defendant not
being bound to serve, the town council was correspondingly free to increase
or diminish the salary as they might think fit from time to time

That decision I think applicable here. Had the plaintiff de-
cided to quit work at the end of any day, I do not see why he
would not have been entitled to his wages up to that time with
out being liable to the defendants in damages for quitting his
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erplovment without notice, and if he was entitled to leave his
en ployn ent at the close of any day without notice, the defendants
were entitled to dismiss without notice. Runis,

Having reached the conclusion that the hiring was a daily one, MUNICIPAL-
it is unnecessary for mwe to consider whether or not the plaintiff .
was an officer of the corporation within the meaning of sec. 147, *
or whether the council had sufficient cause for dismissing him.
The plaintiff is entitled, under the heading of wages, to $7.50 per
day up to the time he was suspended, but no more. From this,
of course, will be dedueted any payments made on account thereof ;
the amount to be ascertained on the reference which the trial
Judge directed.

Lamont, J.A.

I have now to consider the other items claimed by the plaintiff.
The first has reference to 3 accounts for supplies which the plain-
tifi purchased, namely, McMillan’s account, $106.90; F. 1. Jones'
account, $127.65; and an account of the Moose Jaw Grocery Co.
of $356.85.

In each of these cases the plaintiff testified that, when he
ordered the goods comprised in the accounts, he told the vendor
that he was buying on behalf of the municipality. This was
corroborated by MeMillan and by Jones as to their respective
accounts, and they charged the accounts in their books to the
municipality. The Moose Jaw Grocery C'o. must have done the
sae, for they subsequently sued the municipality for the amount
of their account, as appears from a resolution of the council
under date of April 13, 1913, but apparently without success.
The plaintiff swore that the goods for which these accounts were

incurred were purchased by him for the use of the camps under
his charge.

The defendants repudiated liability, apparently on the ground
that they had authorized the plaintiff to purchase all necessary
supplies from one Craddock, a son of the secretary-treasurer, who
had a small store. The plaintiff admitted he was directed to get
all supplies from Craddock, but said that Craddock was unable
to supply the goods which he ordered. No evidence was offered
to shew that Craddock could supply them. The plaintiff con-
sulted some of the councillors, who told him that if Craddock
could not supply the goods ordered, to get them elsewhere. This

he did, and the above accounts are the result of his going else-
where,
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In my opinion the direction of an individual councillor would
not make the municipality liable, but, Craddock not being bl
to supply the necessary goods, the plaintiff, I think, had inplied
authority to get them elsewhere and bind the municipality jor
the purchase price. 1 am, therefore, of opinion that the i
pality was liable on these 3 accounts for all goods covered theichy
which were delivered to the camps and used by the mwen.

The fact, however, that the municipality was liable for thes
accounts does not give the plaintifi any claim against the de-
fendants in respect thereof. The plaintiff was in no way lianble
on these accounts.

In 1 Hals. p. 220, par. 464, the law is stated as follows
“Where a person, in making a contract, discloses both the cxist-
ence and the name of a principal on whose behalf he purports
to make it, he is not, as a general rule, liable on the contract
to the other contracting party.”

It is only where the agent has been compelled to pey the
debt and discharge the liability of his principal, or has made puy-
ments or incurred liability in the due course of his employn ent
that the principal is bound to reimburse or indemnify him. 7 Hals
455, 1 Hals. 196, Addison on Contracts, 10th ed., 895.

After the defendants had repudiated these accounts, the plan-
tiff paid McMillan. This he was pot obliged to do, as he had
not incurred any personal liability in respect of it. His payient
was, therefore, the act of a volunteer, which, although it v
leave the defendants under a moral obligation to reimbursc him
does not give him any legal right to compel them to do so. Shews
bury v. Wirral Railways, [1895] 2 Ch. 812; Clinton’s Clain. [1908
2 Ch. 515.

Of course, having paid the account, the plaintiff may t:he an
assignment thereof and sue on that, but in such action his vight
to recover would be subject to any defence the defendants wpuld
have against McMillan, if the action were brought in his nan

The Jones account has not been paid, neither has that of the
Moose Jaw Grocery Co. It appears, however, from the evidene
that the grocery company obtained a judgirent against the plan-
tiff in respect of this account. How they obtained thut judg-
ment does not appear. It may be that the plaintiff did not de-
fend and allowed judgment to go by default. On the cvidene
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before us, I am satisfied the plaintiff was clearly not liable. The
bare fact that the grocery company holds a judgment against the
plaintiff for the amount of the account is not sufficient to enable  Rygar,
him to compel the defendants to pay or indemmify him against the '\l"?l"‘_”""’
judgment.  As he was not legally liable on any of these accounts, o oF
he hes no cause of action against the defendants in respect thereof, '\m“;.'_“'\m
The remaining items appealed against are as follows:—(a) Ad- Dickexsox
vances made to the workmen, which has been ealled in the evi-  Lamont, 1.4
dence the eommissary account, $135.45.
The plaintifi had no authority to make advances on behalf
of the defendants to men employed by him. It may be, how-
ever, that the defendants, in settling with the men, retained out
of their wages the advances made by the plaintiff, in which case
their action in so doing would be a ratification of what the plain-
tiffi had done, and they would hold the money so retained as
wonies had and received for the plaintifi’s use. The defendants’
hooks should furnish cogent evidence on this point. The plaintiff
hos given no particulars of these payments. All his papers, he

says, were handed over to one Hendrickson, who was employed
to sudit his accounts after he was suspended. This item can
more properly be dealt with on the reference. The plaintifi will
be entitled to all sums advanced by him of which the defendants
had notice and which they recognised in settling with the men.
(h) For two teams from July 6 to September 7 at $6 per day,
not including Sundays.  (¢) Implements used in the work, $1.25
a day from July 6 to September 7.

[ agree with the trial Judge that the plaintiff is entitled to be
puid for his teans end implenents ot the stated rate for the
days they were employed. These way be cowputed on the
reference.  The plaintiff admitted that there were days when
his tearrs worked without a separate driver, and that he would
not be entitled to $6 per day for such days. The referee should
make o fair allowance for the use of the teams on such oceasions.
1 Vilue of one dise, $45.

I would disallow this item. The plaintiff testified that when
hie was suspended he took his implenents off the work and put
ther beside the road, and that when he went back for them
alter he had been dismissed, one dise had disappeared. He
svs he went down to where the men were working, and a farmer
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told him he had taken the dise and had used it and would retuy
it.  As he took his in'plenents out of the possession of the i
ants when he was suspended, the defendants eannot be leld
responsible for the dise, unless they authorized some one 1o
again take possession of it.  Of this there is absolutely no eviconee,
() Two orders on the treasurer cashed for workmen.

As the plaintiff only recollected eashing 2 orders on the tie:s <y
and as one order was produced which he had cashed and «« tlis
order shewed that he had endorsed it over to a third person who
had collected fromi the municipality, this item should be delt
with on the reference. The plaintiff will be entitled to yecove
for the treasury order eashed by him which the defendants liv
not paid.  (f) $400 paid by plaintiff, set out in paragrapl 10
of the claim.

Paragraph 10 of the claim is as follows:

10. The said plaintiff further says that during the progress of the suil
work and on account thereof and for the benefit of the defendants i puid
out large sums of money for various services in connection with the suid
work amounting in all to upwards of $400 and particulars thereof are in
possession of the defendants.

The defendants in their staten ent of defence deny thet the

plaintiff paid out any sun s whatever for the defendants o o loged

and further say that if he did pay out any sums he was re-in bosel
in full therefor. In his evidence the plaintifi gave the foll wing
testinony respecting this iten :
Q. Now you claim in paragraph ten 8400 advanced to the municipality
can you give me particulars of that? A. No, I could not, only in « goneral
it was money I paid out for expenses and provisions and me
and vegetables, and things of that kind. It was all for supplies at 1!
and there was a voucher for every item except one or two, amou
perhaps 3 or 4 dollars, some small things from the farmers. The
were turned over to Hendrickson, every article. Q. In that ¢l
With the exception of one or two items amounting to 2 or 3 doll
Does that include cash out of pocket while you were away? A [ 1
is all in that account.
And in his cross=exan ination he testified as follows:
Q. And $400 you are satisfied is right, are you? A. I am n
certain as to the amount, as long as (if) I saw the books, I could not
Q. Well, is $400 the outside amount? A, I could not tell you 1
I don’t want you to claim less or more? A, I could not tell you whe
have the exact amount, whether too small or too large; I can't say
If the plaintiff cannot swy whether $400 is too Lirg
small an amount to cover the woneys he clains to
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wled vetum aut, 1 do not see how he can have judgnent for that amount. SASK.

the dofep- The pluntiff failed to establish any definite amwount for which C. A

it held the defendants are liable, but as a reference has been already RuURAL
re one orlered, 1 think this item wight properly be referred.  The books Mt ::'\“"'-‘
yevid e andd the vouchers in the defendents’ possession will be produced OF

5 akal . NTONEHENGE
to the plaintifi and he will be entitled (o such sus as he ean

esteblish he puid out for the defendants and for which he has Dickexsox.

not been reinrbursed. (g) $50 paid Paul Gerard for wages Lamont, J.A.

This item I would disallow. The cireun stances under which
these wages were incwred were as follows: after the plaintiff

s suspended, the defendants envployed one Hendrickson to

audit his secounts. Gerard waes the plaintifi's book-keeper and
L ) had & knowledge of the accounts.  The plaintiff says Hendrickson
esked to hove Gerard assist him in going over the accounts.
Gerard would not go without the plaintiff would guarantee his
woges.  The plaintifi in his evidence puts it os follows:
ants pd Q. This Gerard was doing the books, was he? A. Yes, and he would not
ith t uid stay without I would guarantee his wages; he thought the couneil would not
ereof pay him; Mr. Hendrickson would not guarantee his wages; 1 guaranteed his
wages and paid him,
\ \ ! \\ lh" ]l]: i“‘lﬂ ll.'"l ||14'I| ‘“‘]N'“ll"‘l. Il" II.'U[ no :||l”|'>|'il.\>
to en ploy anyone on behalf of the defendants.  They had employ-
pein el Hendrickson to cheek over the accounts.  Gerard's knowledge
would, of cowrse, facilitate the work but if Hendrickson would
not take the responsibility of hiring Gerard, the plaintifi could
nun not do so and make the defendants liable.
The appeal in wy opinion should be allowed with costs, and
at the judgment below varied as set out ahove. The appellants’
mounting costs of appeal may be set off against any anount found due to

the plaintifi on the reference. The costs in the Court below

and the costs of the reference to be determvined after the referee

s made lds report.
Euwoon, JLA—I concur in the judgment of my brother — Elwood, .
Lamont herein and 1 also am of the opinion that the plaintiff
was an officer of the municipality for the reasons stated in the
judgment of my brother Newlands.

Appeal allowed.
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MONTGOMERY v. SCOTT.

Manitoba Court of Appeal, Perdue, C.J. M., Haggart and Dennistoun. JJ |
December 12, 1919,

Contracts (§ 11 D—145)- PURCHASE  OF LAND-—JOINT OWNEic)
ASSIGNMENT OF INTEREST BY ONE PARTY—TEKME OF pay
SNET PROCEEDS '~ INTERPRETATION —EXCUSE FOR  NON-11)
ANCE-~ACTION,

A party to an agreement who covenants to pay a certoin
interest from the “net preceeds™ of the sale of land not s
excuse that “net proeeeds” mean “net profits,” and that es 1he
no ‘‘net profits” he is absolved from payment,

[Canadian Port Huron Co. v. Fairchild (1910), 3 S,L.R. 225
tinguished. ]

Arrear by defendant from a County Court judgn ent
action to recover the amount clained to be due under th
of an agreenent between the parties.  Affirn ed.

b H. A. Bergman, for appellant; A. E. Hoskin, K.
respondent.

Perove, C.JM.—The plointiff sues for $140, being interest
on the sum of $2,000, which he claims to be due to him fron th
defendant under the terms of an agreement dated May 17, 1913
The plaintiff and the defendant had entered into an sgreen o
in writing dated May 31, 1912, by which they agreed to purchas
from one Dowdall a section of land in Manitoba for the sum of
$13,280, payable partly in cash and the balance in 5 equel @nmul
payirents with interest at six per cent. The plaintiff paid S250
on account of purchase money and taxes. He enlisted for overses
service on May 12, 1915. He was then unable to pay his share
of the remaining paym ents on the land and the defendunt s
to purchase his interest in it. Accordingly the plaintifi gave s
quit claim deed and an assignment to the defendant by which be
granted, and assigned, to the defendant all his estote. right
title and interest in the land and in the agreement to purchase
it. The parties at the same time entered into the agreen ent o
May 17, 1915. This agreement recites the purchase of the land
from Dowdall and the giving of the quit claim deed. The thinl
recital is as follows: “And whereas in consideration of the suid

quit claim deed and assignment it has been agreed that the sil
party of the first part (the defendant) shall pay to the party of the
second part (the plaintiff) the sum of $2,000 on the days snd tines
hereinafter mentioned.”

By the first clause of the operative part of the agreement
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the defendant agreed to pay the plaintifi “one-half of all the
net proceeds received from time to tine by the party of the first

said lands after the sale of the said lands
shall be wade by the party of the first part until there shall have
been paid by the perty of the first part to the party of the second
nart the sum of $2,000, and it is agreed that any part of such

woneys which shall be paid within 3 vears from this date shall

part from the sale of the

not bear interest but interest shall be ])"ill on any part of said
£2.000 paid after the expiration of 3 years from this date, such
interest to be computed from May 17, 1918, and at the rate of
6, per annum.”

By the second clause there shall be no obligation on the part
of the defendant to sell the lund until he shall have received an
offer satisfactory to him,

By the last clause it is u_mnl that the pluintiff has no lu.hl
title, or interest in the land, “but relies solely upon the covenant
of the party of the first part to pay to him the party of the second
part the said sum of $£2,000, without or with interest, as herein-
before set forth.”

The defendant has sold the lond for $14,080 and has received
the purchase money in full. The plaintiff brought this action
in the County Court of Winnipeg to recover $140, being interest,
£2,000, from May 17, 1918, under the provisions of the first clause
of the agreement. The defence is that the defendant sold the
land for the best market price that he could obtain and he puts
in an account shewing the amounts paid out by him for purchase
nwoney and taxes and claining interest upon all moneys so dis-
bursed.  After giving eredit for the purchase woney the defendant
alleges there was a deficiency of $668 and that no “net proceeds”
were realized.

The defendant claims that the expression “net proceeds”
1eans the samwe as “net profits.” In support of this contention
the following American cases were cited: Maloney v. Love (1898),
52 Pae. Rep. 1029; Hall v. Abraham (1904), 75 Pac. Rep. 882;
Williams v. Walsh (1912), 135 N.W. Reptr. 954. In Maloney
v. Love, a decision of the Court of Appeals of Colorado, it was
held that the expression, “net proceeds, as used in a contract,
where their signification is not qualified or restricted by other

words in the same contract, means what remains of the Zross
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proceeds after all expenses and loss incurred in realizing they
are deducted.” But the judgment goes on to shew that this
could not be the meaning in the particular contract there e
consideration, and therefore the true intention should be githired
from the rest of the documwent. In Hall v. Abraham it wus Lold
that “net’ profits” may be synonymous with “net prococs
“in the light in which the latter is employed in the agrecnont
under consideration.” In Williams v. Walsh the expros
“net proceeds” as used in the agreement there under consider:tion
was held to be equivalent to “net profits.” In all of these ¢
the meaning of the expression was gathered from the contevi of
the document in which it was found.

Another authority cited was Caine v. Horsfall (1847), 1 Ixcli
519, 154 E.R. 221.  In that ease the following letter was i

to a captain and supercargo by his employers:

Your commissions are £67; on the net proceeds of your homeward curgo
after deducting the usual charges as arranged by the African Associution
viz., £4 per ton from the gross sales of the oil when taken from the
and £4 15s. when warehoused.

It was held “that the commission was payable only on th
sums actually realized, after deducting bad debts as well as other
charges.”  Pollock, C.B., said at 522 that “net procecds, in

mercantile language, meant the sum actually received after n

all deductions. The Court held that not only were the
charges to be deducted from the gross sales but also the bal
debts in order to arrive at the net proceeds.

In the present case the whole purchase money of the lund has
been received by the defendant and the net proceeds will be th
sum left after he has deducted the moneys properly poid out
He seeks to take into aceount all suns of money paid out i hi
in connection with the purchase of the land and the payn ent of

taxes upon it and to charge interest on such sums although son
of them were paid prior to the agreement of May 17, 1915, When
the last mentioned agreement was made the plaintiff and defen ant
were joint owners of the land. The transaction evidenced 1y th
agreement was a purchase by the defendant of the estate and inter-
est of the plaintiff in the land. The net proceeds of the (
the land by the defendant would be the sum that remaine
deducting from the money received from the sale of the lind
all suncs properly paid out by the defendant after the date of th
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izing them agreenvent.  These suns would include the moneys due under MAN.

that this the agreement of May 31, 1912, and taxes aceruing after May C.A
iere under 17. 1915. The defendant cannot go behind the lost mentioned Moxnr-

e gathered date and charge against the proceeds of the sale moneys paid '~“‘:“=‘
t was held by him during the joint ownership. We are not dealing with ReorT
procecds I..i.\ profit or loss in respect of the whole transaction from the  pedge, con
agrecn ent time he entered into the first agreement. He was to pay the

EXPressi plaintiff one-half of the net proceeds received from the sele until

wsideration the plaintiff should have received $2,000. When the sgreen ent

hese cuses of May 17, 1915, was executed the plaintiff also executed and

eontext of delivered to the defendant a quit elaim deed of the lond and an
assignrent of the original agreement of purchase of May 31,
)i \ & 1012, In this assignmrent it was stated that the wrvount then
addressed ®  owing and unpaid under the last wentioned agreement was
6,480 with interest at 677 since May 31, 1914,  The tax receipts
‘;‘”‘" 8 put in shewed that the taxes had been paid up to December 31,
K 3

1914. The taxes from and including the vear 1915 and the
halance of the purchase mwoney would be payable by the defendant
ly e His account shews that he paid $7,560, being the balance of pur-
1 as other chase woney and interest, and $628.08 taxes for the years 1915-
peds,” i . 1918, making together the sum of $8,188.08. Allowing interest
w meking on the taxes the net proceeds would, from defendant’s own figures,
the usual appear to be about $5,800.

By the agreement the defendant covenanted to pay the
plaintifi one-half of the net proceeds received from tine to time
from the sale of the lands, until there should be paid to the plaintifi
the sum of $2,000. Now if the parties neant net profits when

poi t they used the words net proceeds, how could these net profits be
it by hi ascertained from time to time as they were received from the
\ i sale of the land? The net profits could not be ascertained until
ugh some the whole purchase money was received. The purchaser might
fuil in making his payments and the land might have to be re-sold
at a loss.  But net proceeds being the amounts actually received,
after waking all deductions, are ascertainable from tine to tine.
From the agreement and the evidence it appears that the sum
of $2,000 was payable by the defendant to the plaintiff since May

17, 1918, and interest on that sum at 69, per annum was overdue
when this action was begun. 1 think the judgn ent in the County
Court should be affirmred with costs.
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HacGanr, J.A., concurred with Perdue, C.J.M.

Dennistoun, JA:—In 1912 the plaintiff and the defen g
jointly purchased a pareel of land for $13,280, payable by inst.
mwents. On May 17, 1915, the plaintiff, who had paid sone
$2,700 on account of his share of the purchase money, represcnted
to the defendant that he was leaving on overseas military serviee
and was unable to make further paynents on account of the
purchase. A new agreenent in writing was then entered into iy
accordance with which the plaintiff gave to the defendant « (uit
claim deed of the land and an assignment of his rights under
the sale agreement. Both parties executed this new agreer ot
under seal.  After reciting the terns of the agreement to purchase
it continues as follows:—

“And whereas the party of the second part (plaintiff' |eing
unable to pay his portion of the purchase price of the said linds
payable under the said agreement has by a quite claim deed

w
assignirent bearing even date herewith granted, assigned, truns
ferred, and set over unto the party of the first part (defendant
his executors, administrators and assigns all the estate, right
title and interest of him, the party of the second part under
and by virtue of the said agreement and in and to the said lands
and premises,

“And whereas in consideration of the said quit elaim deed
and assignirent it has been agreed that the said party of the
first part shall pay to the party of the second part the sum of
two thousand dollars on the days and tin es hereinafter mentioned

“Now therefore this indenture witnesseth that in consideration
of the premises, the party of the first part doth hereby for hin slf
his executors, administrators and assigns, covenant and agree
to pay to the party of the second part, his executors, administrators
or assigns, one-half of all the net proceeds received from lime to
time by the party of the first part from the sale of the said lands
after the sale of said lands shall be made by the party of the fist
part until there shall have been paid by the party of the first
part to the party of the second part the sum of two thousand
dollars, and it is agreed that any part of such moneys which
shall be paid within three years from this date shall not bear
interest, but interest shall be paid on any part of said two thousind
dollars paid after the expiration of three years from this dute
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such interest to be computed from May 17th, A.D. 1918, and at the

y defendan rate of six per cent. per annum.,

8 by instal. “And it is agreed that there shall be no obligation on the  yyoxqe
[)‘ri'i party of the first part to sell the lands until he shall have received — GOMERY
represcited an offer of purchase for said lands on such terms of purchase Scorr
ary servie and interest as shall be in all respects satisfactory to the party pesistoun, 1.A.
unt of the of the first part, his executors, administrators and assigns.

red into ir “And it is further agreed between the parties hereto that the

lant & quit party of the second part has now no estate, right, title, or interest
ant & qu

ghts under in the said lands of any nature or kind whatsoever but relies
agreer ont solely upon the covenant of the party of the first part to pay
0 purchase to him, the party of the second part, the said sum of two thousand

2 dollars without or with interest as hereinbefore set forth.”
&) Deing . On April 5, 1918, the defendant Montgon ery sold the lands

gaid land referred to for $14,080, and it is admitted that he has received
i s

2 deed and the purchase mwoney.

wd. trans When interest, taxes, and other outgoings are taken into con-
sideration, it appears that the lands were sold by Montgomery
at # loss to him of $668.

Scott brings this ¢

defendant

ate, right

\ait Rimdes wtion in the County Court of Winnipeg for

oaid lands interest only and judgment has been given in his favour for
£140, and costs.

ity Bbed Montgonmery defends and appeals on the ground that the
v of the property having been sold at a loss there were no “net proceeds”
— out of which to pay the $2,000 which he covenanted to pay the

plaintifi and for that reason there is not and never will be either
able to the plaintifi,

rentioned

wwideration principsal or interest pay

y himself He contends that “net proceeds’ is equivalent to, and synony-
mwous with “net profits” and he refers in support of this contention
to Canadian Port Huron Co. v. Fairchild (1910), 3 S.L.R. 228;
Caime v. Horsfall, 1 Exch. 519; Maloney v. Love, 52 Pac. Rep.
o mey 1020; Hall v. Abraham, 75 Pac. Rep. 882; Williams v. Walsh,
f the first 135 N.W. Reptr. 954; Moore v. Donogh, [1919] 2 W.W.R. 680;
Finkbeiner v. Yeo (1915), 25 D.L.R. 673, 26 Man. L.R. 22.

I sm of opinion that the mweaning of the words “net proceeds”

nd agree
nistrators

m time to

[ the first
thousand

ws which must be determined after perusal and consideration of the whole

document and reach the conclusion that they do not mean “net
profits” in this case.
this The case of Canadian Port Huron Co. v. Fairchild, supra,

not bear

thousand
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cited by the defendant, does not support his contention. In thy
case there was a re-sale of re-possessed machinery. When th
parties agreed that the “net proceeds” of such sale should |
credited to the original purchaser there was no thought of profits
The parties were trying to minimize a loss, by erediting the pro-
ceeds of the re-sale after deducting the necessary outgoings in
connection with that sale.

If a testator should devise lands to trustees for sale the “net
proceeds” to be applied as directed, the question of profit would
not arise at all.

In the present case the parties agreed that Scott, who lud
invested $2,700 in the property, should recover $2,000 when the
land was sold and paid for. His loss was fixed at $700. The
profits, if any, were all to belong to Montgomery, who had the
right to postpone the sale until he received a price satisfactory to
himself. He chose to sell at a loss and has received all the procecds
of the sale. He may deduct from the proceeds of the sale which
come to his hands, all the expenses and outgoings connected with

that sale, and all suies which it may be necessary to pay in order
to give title to the purchaser. The balance remaining will be
the “net proceeds” of the sale which are to be applied from time
to time, one-half to each of the parties until the plaintifi has
received $2,000 and interest. The remainder of the money
belongs to the defendant and whether eventually he makes a
profit, or sustains a loss, makes no difference so far as the plaintif
is concerned.

The defendant’s covenant as recapitulated in the last cliuse
of the agreement to pay $2,000 is absolute. He may postpone
payment until he makes a sale satisfactory to him, but not for an
unreasonable length of timwe: Granger v. Brydon-Jack (1919,
46 D.L.R. 571, at 578, 58 Can. S.C.R. 491, at 500; Hancock v
Hodgson (1827), 4 Bing. 269, 130 E.R. 770.

I think the words “from time to time” are illuminating and
important. They clearly indicate that payments are to be made

~as the money comes in by instalments. There is no suggestion

that there is to be a final casting up of profits or losses before the
proceeds of the sale are available for division.

The net proceeds of the sale exceed the sum of $4,000. The
defendant has received the whole of the purchase woney and
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n.  In that under the terms of the agreen ent should pay interest to the plain-

When the tiff as claimed. C.A

should he I would affirm the judgment of the County Court Judge and  ppoxo-

L of profits £ disn iss this appeal with costs. 'i"‘l'"»'(‘

g the pro- Appeal dismissed. Scor.

itgoings in B - ll«nnht;mn.J4A<
HEICHMAN v. NATIONAL TRUST COMPANY, Ltd. SASK.

le the “net Sashatchewan Court of Appeal, Haultain, C.J.S., Newlands and Lamont, JJ A, G A
rofit would December 23, 1919,

Hesuaxn axp Wike (§11 T 110) —PROPOSED MARRINGE — REPRESENTATIONS
] MADE BY HUSEAND'S FATHER A8 TO PROPERTY —MarrivGe — Dearn
, who had ] OF HUSBAND— REPRESENTATIONS NOT CARRIED OUT
) when the tepresentations made by the father s to the state of property of his
son who is about to contract marriage, upon the faith of which such
}700 I'he warriage 18 subsequently contracted, must be carried out by the person
who made them
ho had the Montefiori v. Montefiori (1762), 1 Wm. BL 363; Jorden v. Money
sactory to 18540, 5 HLL. Cas. 185, followed. |

1e proceeds y Arreal from the trial judgment in an action by an adminis-  Statement

sale which tetor for o transfer of certain lands and the return of certain

ected with moneys belonging to the « sed and converted to his own use
1y In order by the defendant, also an application for a new trial on the ground
ng will be : of the discovery of new evidence,  Affimed.

from tine ‘ H. E. Sampson, K.C., and . A, Cruise for appellant: A. E.
aintiff lhas ] Benee, for vespondent.

he money Havvreain, CJ8:—1 have conme to the conclusion, very Haultain, CJ.8.
1 makes a reluctantly, that this appesl must fuil.  The very strong findings

e plaintiff of the trial Judge on conflicting evidence should not be reversed
by o Court which has only seen the evidence in cold print or type-

ast cluuse writing.
postpone I am also of opinion thet the application for new trial, on the
not for an ground of the discovery of new evidence, should not be granted.
k(1919 In view of the findings of the trial Judge on the evidence given at
fancock v the trial, it is impossible to imegine that the new evidence if given

on the teicl could have affected the result. While dismissing the
ating and appeel, 1 think that the judgment below should be modified in
» be made one perticuler. It appears from the evidence that the crop on
suggestion the lund in question was put in, harvested and threshed, very
before the largely by the work and machinery and horses of the defendant

and his sons end e ployees.  The defendant also, it would appear,
D00.  The supplied the seed grain. If this is the case, the defendant should
oney and not be charged with the whole value of the erop as found by the
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trial Judge. Unless the parties agree there should therefor
reference to the loeal registrar to determine the amount pro
chargeable against the defendant in respect of the erop as f
and valued by the trizl Judge.

All questions arising out of the reference, including the
of the reference, will be dealt with by the trial Judge as it 1l
reference had been ordered in the original aetion.

The appellant will pay the respondent’s costs of this appe

Newranps, J.A.:—This is an action by the plaintit s
adwinistrator of the estate of Stephen Heichiran, deceased
transfer of the south half of 30-37-12-W. 3rd., and the ret
certain woneys, goods and chattels, horses and cattle, belong
to the deceased taken and converted to his own use by the detond-
ant.

The faets as found by the trial Judge may be briefly st:
follows: The deceased, Stephen Heichman, wished to
one Mary Solinuk. Her father when asked for his consent «

as to his propert
d, Solinuk, the
of the girl, and one Antonsko, went to the defendant’s plic

warringe apparently asked the deceased

prospects. The result was that the deceas

the defendant then told them that he was giving the
deseribed half-section to his son, and the horses and mocton
necessary to work the same. Solinuk then consented to i
marrizge, which took place shortly afterwards, and the Jde
and his wife-—after living with his father for some 2 months

to and resided on the half-section until his death in Cetol
that year. During the tine they resided on the hall-scction

various horses, machinery and one cow were taken ove

and the erop which was growing on the land, consisting «

and hay, was harvested. Immediately after Stephen's

his father went to his place and removed all the chattels 1o
given him, along with son e noney belonging to Stephen. 1o th
return of this property and a transfer of the land this action wos
brought.

After a careful perusel of the evidence, I cannot say the
Judge wos wrong in so finding. The evidence is very contr-
dictory, but there is sufficient evidence on which the Judge could
base such findings. I think, therefore, that they should not b
interfered with.

:
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In addition to asking this Court to reverse the findings of the
wrial Judge, 2 principal objections were taken. First, that the

veen ent was not in writing, and, although the Statute of Frauds
was not pleaded, that defendant could take advantage of same;
and, secondly, that the plaintifi as representative of Stephen
Heichman, deceased, could not sue, the only right of action being
in the father-in-law to whom the representations were neade,

To the first objection T would say that it is not o matter of

contract ot all, but 2 representation, upon the foith of which the

rivge was entered into, and the defendint having wade these

representations mwust now mwake them good

Ihe luw as applicable to this eose is stoted by Stirling, J.,

in Mills v. Fox (1887), 37 Ch. D. 153, at 162-4, us follons

It was, however, further contended on behalf of the plaintiffs that both

the marriage and the settlement were sanctioned by the Court on the faith
of a representation of fact made by her or on her behalf, that at the date
{ the order of the 21st of July, 1884, the defendant Mrs. Fox was entitled

1 estate tail in one moiety of the property, the purchase-money of which

represented by the fund in Court, and that in equity she is bound to make
good such representation, or, at all events, to abstain from setting up in herself
any title to the fund inconsistent therewith.

e law on this subjeet is thus stated by Lord Cranworth in the well-
nown case of Jorden v. Money (1854), 5 H.L. Cas. 185, At puge 210 he
ikes these remarks: “It is said that upon a principle well known in the law,

upon good faith and equity, a principle equally of law and of equity,

f a person makes any false representation to another, and that other acts
that false representation, the person who has made it shall not after-
wards be allowed to set up that what he said was false, and to assert the real
truth in place of the falsehood which has so misled the other.  That is a prinei-
le of universal applieation, and has been particularly applied to cases where
representations have been made as to the state of the property of persons
about to contract marriage, and where, upon the faith of such representations,
marriage has been contracted. There the person who has made the false
representations has in a great many ecases been held bound to make his repre-
sentations good.”  His Lordship then refers to the cases of Nevidle v. Wilkin-
on (1782), 1 Bro. CL. Rep. 543; Montefiori v. Montefiori (1762), 1 Wm. Bl
| Gale v. Lindo (1687), 1 Vern. 475; and then there follows (page 212),

we which seems to me of considerable importance with reference to this
“These principles are plainly and perfectly intelligible, and quite con-
sistent with good sense, and I should be in the last degree sorry that any
opinion or decision to which I am a party, should lead to a notion that I,
i the slightest degree, question their propriety. Nay, more, I think that
the principle has been carried, and may be carried, much further; because I
think it is not necessary that the party making the representation should
know that it was false; no fraud need have been intended at the time. But

20—50 D.L.R.
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if the party has unwittingly misled another, you must add that he has nisled
nees that he had reasonable ground for supposiy
misleading was to act upon what he was

another under such eircumsts
that the person whom he ws
It will not do if he merely said something, supposing it to be quite
and then that some stranger, having heard and acted upon it, shoull
wards come to him to make it good.” 8o that Lord Cranworth distine]
lays it down that it is not necessary that the party making the representatio
should know it was false, or that fraud need have been intended at the 1ime
and the only limitation which he places upon the application of the prin
is this—that the person to enforce it must be someone whom the person vl
made the representation had reasonable ground for supposing to he al

to act on the representation.

In the case of The Citizens' Bank of Louisiana v. First National Bu
New Orleans (1873), L.R. 6 H.L. 352 at 360, Lord Selborne says: “I apprehend
that nothing can be more certain than this, that the doetrine of equitabl
estoppel by representation is a wholly different thing from contract, or prou
or equitable assignment, or anything of that sort. The foundation of 1}
doetrine, which is a very important one, and certainly not one likely t
departed from is this, that if a man dealing with another for value ke
statements to him as to existing facts, which being stated would affeet 1
contract, and without reliance upon which, or without the staten
which, the party would not enter into the contract, and which being ot herwis
than as they were stated, would leave the situation after the contract differ
from what it would have been if the representations had not beer
then the person making those representations shall, so f: I
Court of Equity extend, be treated as if the representations were tri
shall be compelled to make them good, but those must be representu
concerning existing facts.” He then proceeds: “The limits of that
and the distinction between it and contract, were carefully examined 1
1 think, well pointed out in the judgment given by Lord Cranwortl
House in the case of Jorden v. Money, 5 H.L. Cas. 1585

as the po

As to the second objection: Stephen Feichn:in could

brought this action, and, therefore, his acn inistictor eon
Lord Mansfield, C.J., in Montefiori v. Montcfiori (17621, 1 Wy

Bl. 363, states the law to be as follows:
The law is, that where, upon proposals of marriage, third pers

sent any thing material, in a light different from the truth, even thougl
by collusion with the husband, they shall be bound to make good the thing
in the manner in which they represented it. It shall be, as represented to be

And the husband alone is entitled to relief, as well as when the fortune
80 migrepresented has been specificially settled on the wife: for no man shall
set up his own iniquity as a defence, any more than as a eause of actior

As to the application for a new trizl ¢n the ground of th
discovery of new evidence, I do not think that it is proheble tht
if such evidence had been given at the trizl it would have chongel
the result. If this case was to be decided upon a contract it
might have that effect, but it does not affect the evidence that the
defendant represented to Solinuk that he was giving his son this
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property and that Solinuk consented to the marriage of his
daughter upon the faith of such representation.  The application
for & new trial upon this ground should therefore be refused.

I would, therefore, dismiss the appeal, excepting upon one
point on which, I think, the trial Judge's judgnent should be
amended.  The undisputed evidence is, that the crop on this
half-seetion was put in, harvested and threshed by the defendant
and his family, including the deceased Stephen. It was apparently
put in as a partnership transaction, therefore Stephen’s estate is
not entitled to the whole proceeds of it.  There should therefore
be a reference to the local registrar to find out what part his
estate is entitled to, and the judgment should be amwended accord-
ingly

Lamoxnt, J.A., concurred with Newlands, J.A

Appeal dismissed

FULLER v. GARNEAU.
Alberta Supreme Court, Scott, J. December 16, 1919,

Mives aND MINERALS (11 A—32)—SaLe oF Lanps- —~Reservation —Rionr
1O MINES AND MINERALS l“l'l TED RIGHT TO ENTER
A sale of land with a reservation of mining and mineral rights implies
right to enter on such land in order to exercise these rights
Duke of Hamilton v. Graham [1871] L.R. 2 Se. & Div. 166, referred
t
Triar of questions of law raised by the pleadings pursuant to
an order for directions.
J. K. Lavell for plaintiff; €. H. Grant, for defendant,
Scort, J.:—The plaintiff in his statewent of elaim charges
that the defendant gave to one Phillips an option to sell the lands
in question upon certain terms which option was duly assigned
by Phillips to the plaintiff; that the plaintiff accepted the option
and paid the required payment on account of the purchase money,
that the defendant accepted the payment but he then informed
the plaintiff that he could not agree to sell the mines and minerals
us they were reserved but that this was the only reservation and
lw‘thq-n'uwn offered and delivered to the plaintiff an agreement
in writing whereby he agreed to sell to the plaintifi who, in view
of the statement of the defendant, agreed to purchase the lands
reserving unto His Majesty his successors and assigns all mines
and minerals; that, relying upon the said statement, the plaintiff
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thereafter made further payments on account of the pirchise
money; that the plaintifi afterwards discovered that the resery,.
tion was not as represented by the defendant and as stated iy the

agreement but was as follows:—

Reserving thereout and therefrom all mines and minerals which 1y
be found to exist within, upon or under said lands together with full powe
to work the same and for this purpose to enter upon and use or oceupy tle
said lands or so much thereof and to such an extent as may be necessury fur
the effectual working of the said minerals or the mines, pits, seams anl veins
containing the same.

The plaintiff clain's the cancellation of the agreemwent on the
ground of this mwisrepresentation and upon other grounds sct ot
in the stateme