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DOMINION LAW REPORTS
QUESNBL FORKS GOLD MINING Co. Ltd. v. WARD.

Judicial Committee of the Privy Council, Viscount Haldane, Lords Huckmaster 
and Dunedin, and Duff, J. October il, 1919.

Mines and minerals (§ II B—53)—Mining lease—Provisions as to 
forfeiture —Rights of lessor—Kxercisk of such rights— 
Failure of lessee to comply with provisions.

A mining lease embodying provisions as to forfeiture on the failure of 
the lessee to fulfil certain obligations is not Void when such failure occurs, 
but voidable at the option of the lessor. A lease which is part of an 
undertaking authorized by a special statute must be construed with and 
governed by such statute.

IMP.
pTc.

Appeal from the British Columbia Court of Appeal (1918), Statement. 
42 D.L.R. 476, 25 B.C.H. 476. Affirmed.

The judgment of the Beard was delivered by
Lord Buckmaster:—The question in this case is whether Led 

certain leases, granted by tlie Government of the Province of Burkmaetw 
British Columbia to the Cariboo Hydraulic Mining Co., are valid 
and buImisting leases; or whether, as the appellants contend, the 
terms for which they were granted have come to an end.

It is not suggested that the terms have expired by reason of 
effluxion of tin e, but upon the ground that first, the respondents, 
who are entitled to the benefit of such leases if subsisting, have 
failed to take out a free miner's certificate as required by the 
Placer-mining Act, R.S.B.C. 1911, ch. 105; and secondly, that the 
conditions upon which the leases were granted have not been 
satisfied and that they have consequently liecome void.

The appellants’ position in the dispute is due to the fact tliat 
they are entitled to the benefit of 7 placer mining leases granted 
on January 13, 1916, by the Gold Commissioner for the Quesnol 
Mining Division of the Province of British Columbia, pursuant to 
the powers vested in him under the Placer-mining Act already 
mentioned. These leases cover the same ground as the leases 
under which the respondents claim and if these latter leases are 
for any reason no longer subsisting, there is no question as to the 
appellants’ title.

Before examining the provisions of the Placer-mining Act, it 
is desirable to consider the circumstances in which the leases for
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IMP.

I» <’.

Lord
Buckmawh-r.

which the respondents an* cntitled won4 originally granted. Before
1894, the land in question was held under placer mining leases 
issued, under a statute similar to that of 1911 (ch. 165) to a 
company known as the Carilioo Hydraulic Mining Co., Ltd., 
through which con pany the respondents claim. In April, 1894, 
this company presented a petition asking for an Act confirming 
them in the property already acquired l>v them, and in the words 
of the jx'tition “consolidating the several placer-mining claims 
and other properties now held by them into one, with a more 
lasting and secure title thereto than they now have;" and, accord­
ingly, a statute was jwissc'd by the Legislative Assembly of the 
Province of British Columbia in 1894, which declared that it 
should Is* lawful for the Lieutenant-Governor in Council to demise 
to the coir pany ami their assigns for 25 years the properties which 
were descritied in the schedule, with i>ower to work, extract, 
remove and retain to their own use all mines ami minerals, including 
the precious metals therein contained at a yearly rental of $300 
per annum, and also granting the privilege of renewal at a rental 
to lie agreed or fixed by arbitration.

It was provided that the lease to be granted under this statute 
should contain a covenant that the company should spend a sum 
not less than $500,000 a year in developing, and also that they 
would not employ a Chinese or Japanese jierson in or about the 
property ami the works connected therewith, and by secs. 3 and 4 
power was also conferred to demise lands immediately adjoining 
those in the principal lease, not exceeding 250 acres, for a term of 25 
years, and also so much of the waters of Six-Mile Creek and 
Morehead Lake, not exceeding in the aggregate 3,000 miner’s 
inelu*s. as defined by the Placer-n ining Act, 1891, as might lie 
necessary for any purposes connected with the undertaking.

A mining least* was granted consequent upon this statute, 
tinted May 16, 1894, but it did not comply in exact terms with 
the conditions aliove referred to, anti in particular it modified the 
provisions with regard to the employment of Chinese or Japanese.

Without further legislation, therefore, this lease would have 
l wen outside the powers conferred by the statute ; and, in order 
that tlie position might lie validated, a further Act wras passed in
1895, containing extended terms with regard to the water rights 
and the construction of dams, and providing by sec. 5 tliat the
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lease granted on May 16, 1894, “a copy of which is contained in 
the schedule of this Act, be, and the same is hereby declared to lw, 
valid and I finding.”

This least» granted the full right to take all mines and minerals 
including precious metals, excepting such as were held by free 
miners on the date of the least», anti it contained the provisions as 
to avoidance of the lease in certain events, in the following terms:

Provided, always, that if the said lessee or its assigns shall cease for the 
space of two years to carry on mining operations upon such premises or to 
do any work which shall conduce to the facility of parrying on such mining 
operations as aforesaid or shall completely abandon the said premises for the 
space of one year then this demise shall become absolutely forfeited and these 
presents and the term hereby created, anti all rights, privileges and authorities 
hereby granted ami conferred or intended so to Ik-, shall, ipso facto, at the 
expiration of the times aforesaid cease and be void as if these presents had 
not been made.

It is the failure to comply with the conditions of this proviso, 
that is one of the reasons why it is alleged that the lease has come 
to an entl.

Incases were also granted pursuant to the powers in secs. 3 ami 
4, dated respectively March 3, 1896, ami October 31, 1896, but 
these leases did not repeat the provisions as to cesser contained 
in the lease of May 16, 1894, already referred to. The respondents 
or their predecessors took out free mining certificates up to May 
31, 1912; but they then ceased to renew them, and contend that, 
for the pur|M>se of working the mines under the rights conferred 
by the lease of May 16, 1894, such renewal was unnecessary.

With regard to the failure to comply with the proviso as to 
working, MacDonald, C.J.A., lx»fore whom the case was heard, 
held that there had been no complete abandonment; but, on the 
other liand, he decided that mining operations of any kind ceased 
for a much longer jieriod than the two years, and that there were 
no mining operations carried on at the time w hen the staking took 
place by the parties who obtained the leases under which the 
apjiellants now claim.

For this reason, and also lx»causc he regarded the possession 
of a free mining certificate as essential for the preservation of the 
right conferred by the leases he decided in favour of the appellants; 
but his judgment was overruled by the unanimous judgment of 
the Court of Appeal of British Columbia and from their judgment 
this appeal has l>een brought.

IMP.

P. <’.

Quehnki.

^Mining

Lord
Hackmaator.
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The point ns to forfeiture of the lease by breach of the proviso 
may be conveniently dealt with first. In on 1er for the appellants 
to succeed upon this point, it is neoeawy for them to shew' that 
the failure to work rendered the lease void, without any option on 
the part of the lessor. According to their contention, therefore, 
upon the expiration of the period during which no w ork had taken 
place, the lease must automatically have ended, and if any 
indulgence had Iwen shewn by the Crown it must have been in the 
form of a new lease and not by continuation of the old. If the 
covenant does not effect this, then, although the words used arc 
void, the meaning is void at the option of the lessor, or in other 
words vohlable.

Their Lordships have no hesitation in saying that that is the 
true meaning of the covenant. Substantial obligations are 
imposed upon the lessee under the tern s of the lease; and it would 
not l)e consistent with the ordinary rules of construction applicable 
to such a document to hold that these obligations could be com­
pletely avoided by the leaeee omitting to perform any work. 
It is of course possible so to frame a lease that this must l>e the 
effect, and it would result that the term was then a term which 
ended on the happening of a condition solely in the power of 
a lessee. This, however, is not the language used in the lease. 
The words are that the demise should become “absolutely for­
feited” ami upon this follow' the provisions that the term shall 
ipso facto cease and lie void as if these presents had not l>een made; 
but these latter won Is only give cmpliasis to the phrase as to 
forfeiture and this is the forfeiture of a right held by the lessee 
back to the lessor.

In their Lordships’ opinion this clause, though strongly 
expressed, is nothing but a condition of forfeiture of which the 
lessor is not bound to take advantage, and they think that the 
Judges of the Court of Appeal were quite right in the expression 
of their opinion that in the circumstances of this case no act was 
done by the Crown to establish the forfeiture, and that, until 
such an act took place, the term was not ended. In addition 
to the authority of Davenport v. The Queen (1877), 3 App. Civs. 115, 
the more recent case of The New Zealand Shipping Co.} Ltd. v. 
Société dee Ateliers et Chantiers de France (1918), L.J., 87,
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U

K.B. 746, shews that this decision is in agreement with well- 
known rules of construction.

With regard to the omission to obtain a free mining certificate, 
after the very full and careful judgment of the Judges of the 
Court of Appeal, their Lordsliips think that there is but little 
tliat can l>c profitably added. It will Ik; sufficient if they indicate 
what npiiears to them to be a conclusive argument in favour of 
the view at which these Judges had arrived. The Placer-mining 
Act refers to a special form of mining. The lease in question does 
not purport to be made under this or any corresponding Act; it 
places no limitation on the character of the mining or on the 
minerals to l>e won, and contains no reference to the statute from 
lieginning to end, except the reference to the computation of water 
rights and the exception of rights held by free miners at the date 
of the grants. As pointed out by Martin, J.A., there are a number 
of fundamental differences lietween this lease and the rights that 
would have l>een conferred under a placer-mining lease. Further, 
as again pointed out by the Judge, the lease in question embraces 
four distinct classes of mining property, some of which are quite 
outside the statute and the leases of the adjoining lands, so tliat 
the lease cannot be related to the power conferred by the Placer­
mining Act, which covers only a part of the thing demised. In­
deed, the first statute recited the jietition asking that all the 
different rights and privileges might be consolidated with a more 
lasting and secure title, upon such terms as may seem just; those 
terms were the ones that were defined in the statute and ultimately 
incorporated in the lease, and were not the terms under the 
Placer-mining Act.

The section of the Placer-mining Act wrhich imposes the 
penalty for omission to take out the certificate is in these terms:

No person or joint stock company shall be recognised as having any 
interest in or to any placer claim mining lease, etc or in or to any
water right mining ditch, etc. . . . unless he or it shall have a free
miner’s certificate.

The mining lease there referred to is, in their lordships’ 
opinion, a mining lease under the statute and not any mining 
lease, however granted. They do not think that in this connection 
they could do better than sum up the position in the words used 
by Martin, J.A.:—

IMP.

P.C.
Quebnel

Forks
Gold

cMTu

Ward.

Lord
Buckmseter.
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IMP. The truth in, and the situation becomes perfectly clear when it is thorough-

PC. ly studied, that this whole undertaking and the statute which authorised and 
assisted it must be taken, construed and given effect to as a thing complete

(jUESNEL
Forkh

Mining

Ward.

in itself, and which it is impossible to work out in connection with any one or 
all of the said three mining statutes without dismembering it and defeating 
the whole scheme. After a most careful examination of it I do not hesitate 
to affirm that there is not one section in the whole Placer-mining Act of 1891 
which applies to the situation created by the said special Act, and it can only 
properly be worked out by entirely disregarding the same.

Lord
BuckmSNter.

This statement, with which their Ix>rdships me in entire 
agreement, disuses of the whole question.

For these reasons they think that this appeal should lie dis­
missed with costs, and they will humbly advise His Majesty 
accordingly. Appeal dismissed.

IMP. THE KING v. VANCOUVER LUMBER Co.

P c. Judicial Committee of the Privy Council, Viscount Haldane and Lords Dunedin 
and Par moor, October 29, 1919.

Public lands (| 1 B—5)—Validity op i.kase—Approved by order-in- 
covncil—Amendments—Approval by Minister—Signature—
No SUBSEQUENT ORDER-IN-COUNCIL—VALIDITY.

A lease of Crown land made between a corporation and a minister 
acting on behalf of the Crown, and approved by order-in-council, must 
have the indenture containing amendments to the same duly approved by 
order-in-council otherwise such indenture is a nullity.

(The decision of the Supreme Court of Canada affirming The King v. 
Vancouver Lumber Co., (1914), 41 D.L.R. 617, affirmed.]

Statement. Appeal from a judgment of the Supreme Court of Canada, 
which dismissed an appeal from the Exchequer Court of Canada, 
41 D.L.R. 017, in an action to set aside a lease of Headman's 
Island, in the harbour of Vancouver. Affirmed.

Viscount
Haldane.

The judgn-ent of the Botin! was delivered by
Viscount Haldane:—This is an appeal from a judgment of 

the Supreme Court of Canada, which dismissed an appeal from the 
Exchequer Court of that Dominion (1814), 41 D.L.R. 617. What 
had lieen decided by the Exchequer Court was that an indenture 
varying the teims of a lease and purporting to have been made 
between Her Majesty, the then Queen, acting through the Minister 
of Militia and Defence in Canada, and the appellants, on April 14, 
1900, was a nullity.

By an indenture made a little over a year previously to that 
in question, namely, on February 14, 1899, the Crown in right 
of the Dominion, acting through the sarre Minister, had demised 
Deadman's Island, situated in Coal Harbour in Burrard Inlet
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near the City of Vancouver, to the appellants, to be used as a 
lumbering location. The demise was for 25 years ‘‘renewable," 
to be computed from March 1, 1899, and to be ended at the 
expiration of the term or on earlier notice which might lx? given 
as and for the purposes in the lease mentioned. The appellants 
covenanted to pay an annual rent of $500, and entered into 
various further covenants for payment of taxes and otherwise 
as in the deed specified. The grant of this lease was made, not 
under the Great Seal of Canada, but under a statutory' authority, 
conferred by 57 and 58 Viet. (Canada), ch. 26, which provided 
that the Govemor-in-Couneil might authorise the sale or lease of 
any lands vested in Her Majesty which were not required for 
public purposes, and for the sale or lease of which there was no 
other provision in the law. It is obvious that this provision made 
it necessary that the requisite authority should lx? conferred by an 
Order-in-Counci 1.

The Order so required was made on February 16, 1899, two 
days after the execution of the lease. No question lias been 
raised as to its retrospective validity, and it is of course possible 
that the deed was not delivered until after it was made. Its terms 
were as follows:—

On a Memorandum, dated 10th February, 1899, from the Minister of 
Militia and Defence, recommending that authority be given him to lease 
Deadman’s Island, situated in Coal Harbour, Burrard Inlet, British Columbia, 
to the Vancouver Lumber Company, of Vancouver City, British Columbia, 
for a term of twenty-five years, at an annual rental of five hundred dollars.

The Committee submit the same for your Excellency’s approval.

It appears that the approval of the Governor-General was 
duly given.

Subsequently to this Order-in-Council the appellants, through 
their legal adviser, Mr. Macdonell, opened negotiations at Ottawa 
with Sir Frederick Borden, the then Minister of Militia, and with 
the Deputy Minister, Col. Macdonald. Mr. Macdonell desired 
to obtain for his clients certain variations of the terms of the 
lease which will presently be referred to. He said in his evidence 
that he submitted his suggested amendments to the Minister, 
who shortly afterwards informed him that he had laid the matter 
before the Council, and that the Council wished for the opinion 
of the Deputy Minister of Justice upon them. Mr. Macdonell 
went on to say that he then had a consultation with the Deputy
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Minister of Justice and Col. Macdonald, ami that the arn.cnd- 
n ents and the tenus of the requisite Order in Council were agreed 
on. He added that a day or two after, on April 3, 1900, the 
Minister told him an Order-in-Council had been passed appioving 
of the amendments. A few days later the original lease, with 
the new tenns which varied it endorsed on it, was, he said, sent 
to him after he had left Ottawa. In cross-examination the 
witness said that he was not sure where it was that Sir Frederick 
Borden told liim that the Order-in-Council lind been made; it 
was immediately after the latter had attended the Council, and 
it n ight liavc lieen at his office or it n ight have lxien at the Rideau 
Club in Ottawa. He thought that Col. Macdonald was present.

An indenture containing the amended terms was endorsed 
on the old indenture. It was under seal like the original docu­
ment, and it proceeded on the recital that it was deemed advisable 
to modify the original lease by removing the proviso giving power 
to determine it by notice in writing, and by adding a provision 
that “the said lease, at the expiration of the first term of 25 
years, and from time to tin e at the end of each renewal term of 25 
years, shall lie renewed for a further term or terms of 25 years,” 
at a rental for each renewal term to lie de tern ineil in case of 
difference by arbitration.

Sir Frederick Borden as Minister appears to liave executed 
the indenture thus endorsed, and to have affixed to it his seal as 
Minister of Militia and Defence, and Col. Macdonald witnessed it.

The question is whether there actually was made an Order 
in Council authorising these new terms which emlxidied very 
substantia! concessions to the appellants. Their lordships have 
quoted the statements of Mr. Macdonrll, the legal adviser of the 
appellants, as to what he alleges to have been said by Sir Frederick 
Borden and the two officials who took part in the discussions 
on behalf of the Government of Canada. The deed was duly 
executed by Sir Frederick Borden. But that is obviously not 
sufficient in the absence of the Order in Council that was requisite. 
It is impossible to speculate as to what really happened. He may 
have executed the deed before any Order in Council had actually 
been obtained, anticipating wrongly that this would prove to 
be a mere formality. Was such an Order actually passed? Mr. 
Macdonell says that Sir Frederick Borden told him so, but his
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statement us to what Sir Frederick Borden and also the other 
two officials sai<l is obviously not evidence, especially in the absence 
of proof that they could not lie called as witnesses. Now no such 
proof was offered. So far as appears them is therefore no evidence 
that the Order in Council was ever made. No doubt there is the 
fact that the second indenture was duly executed. But although 
that would afford some pound for presuming that the Minister 
had authority, it is not conclusive.

However the matter does not rest hero. For the Crown 
important evidence was called to shew that no Order-in-Couneil 
was ever made. The Clerk of the Privy Council of Canada, 
Rudolph Boudreau, was called. He swore that there was no 
record in the office of such an Order. He was not cross-examined 
on behalf of the appellants. Again the Secretary of the Depart­
ment of Militia and Defence, Ernest F. Jarvis, was called for the 
Crown. He said that any modification of the original Order-in- 
Couneil would be based on a recommendation from the Depart­
ment, and that there was no record of any such recommemlation. 
Upon this point he was not cross-examined. Coupling the 
evidence so given with the fact that the appellants did not call 
as witnesses cither Sir Frederick Borden or the two officials who 
are said to have taken part in the transaction, their Lordships are 
unable to come to any other conclusion tlian that the appellants 
have wholly failed to prove that the Order-in-Council in question 
ever existed. They regard this issue of fact, moreover, as one on 
which there is a concurrent finding by the two Courts below. 
There is no other point of substance in the case, and their Lordships 
only desire to add the observation that the question on which the 
appeal turns is of such a nature as to render the opinion arrived 
at by the Courts in Canada an opinion from which they would 
tie reluctant to differ.

They will humbly advise His Majesty that the appeal should 
be dismissed with costs. Appeal dismissed.
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IMP. CRAIG v. LAMOUREUX.
1» (' Judicial Committee of the Privy Council, Viscount Haldane and Lords Buckmaster

and Dunedin. October 21, 1919.
Wills (§ I D—38)—Estate bequeathed to husband—Alleged undue

INFLUENCE—BURDEN OF PROOF—ÜNUB ON PARTY ALLEGING.
When it in proved that a will has been properly executed by a person 

of competent understanding, and apparently a free agent, the burden of 
proving undue influence rests on the party alleging this. It must| be 
shewn that a person having the power to overbear the will of the testator 
duly exercised such power, and by means of the same, obtained the will.

[Parfitt v. Lawless (1872), 2 L.R.P. & D. 462. referred to; Baudains v. 
Richardson, 11906] A.C. 169. followed ]

Statement. Appeal from the Supreme Court of Canada (1914), 17 D.L.R. 
422. Reversed.

The judgment of the Hoard was delivered by 
vjwount Viscount Haldane:—This is an appeal from the Supreme 

Court of Canada (1914), 17 D.L.R. 422, which reversed, the 
Chief Justice dissenting, a judgment of the Court of King’s 
Bench for the Province of Quetwc (1913), 14 D.L.R. 399. That 
Court, in its turn, had reversed the judgment of the Superior 
Court for the Province (1912), 2 D.L.R. 148, delivered in an action 
which was brought to set aside a will. The claim was made 
against the appellant as defendant, and was based on the conten­
tion that as the ap]x*llant, who was the husband of the testatrix, 
was the sole 'beneficiary under the will and had Ixten instrumental 
in preparing it, the onus lay on him to shew that he had not pro­
cured its execution by undue influence and misrepresentation, 
and that this onus he had failed to discharge.

Their I»rdships feel Ixiund to express their regret at the 
course1 which the litigation has taken. The amount of the testa­
trix's estate is small, and the costs of determining the issue raised 
must lx* out of all reasonable proportion to the sum at stake. 
But the judgments given have twen successively reversed, and 
there is no course open to this Board but to deal with the matter 
without regard to consequences.

The respondent, the plaintiff, was an unmarried sister of 
the testatrix. The latter had I wen married to the appellant for 
twenty-four years, and the husband and wife had lived together 
through that periixl in the house of the appellant’s father near 
Montreal. They were married with a contract providing for 
separation of property, under which the surviving spouse would 
not on intestacy take any interest in the property of the pro-
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deceasing spouse, a situation which they had, according to the 
evidence, only realised immediately before the death of the wife.

The events which have given rise to the controversy lxdween 
the parties an* shortly as follows:—The testatrix was seized with 
a serious illness on Saturday, July 1, 1911. Doctors who were 
called in thought her condition one of <langer. The trained 
nurse, who was in attendance, finally suggests! to the testatrix 
that she should see the parish priest, and he was summoned 
accordingly by the husband's father, Joseph Craig. The latter 
had heard the appellant and the testatrix talking with the idea 
that the survivor of them would succeed to the property of the 
other, and having doubts whether they realise! that, from the 
nature of their marriage contract, this could not lx* without a 
will, he siM)ke first to his son, and then to the priest. The priest, 
after administering the rites of his Church to the testatrix, men­
tioned the point to her, but, according to his evidence, without 
suggesting that she should leave her property to her husband. 
When the priest had left her, the testatrix told the nurse to ask 
her husband to come to her room, as she had something to say 
to him. He came, and the nurse left the room. According to 
the huslwind’s testimony, his wife asked him how it was that their 
affairs were not in order as she had always been told by him, 
and she requested him to get them arrange! so that, as they liad 
always agreed when she was in health, the property should go 
to the survivor. The husband then went to his brother, who 
lived in the house, and who was a lawyer. The latter wrote out 
a will in the following words:—

Par mesure de prudenoe, et sans me croire nullement dangereusement 
malade, je prends à tout événement les présentes dispositions: Je donne 
et lègue, sans restrictions, à mon époux, Isaie Craig, tous mes biens tant 
immeubles que meubles, sauf les cadeux qu'il jugera à propos de faire à 
mes proches comme souvenirs.

The husband read this will to his wife, who asked him, accord­
ing to his account, if he could do something for her own family, 
for her father had always asked her to think of these others if it 
was at all possible, as far as she would like to do so, and she said 
to him that she would like that he should do this if he could. 
The husband then went back to his brother and asked him to 
add a clause to the will. The brother re-drew it in the old terms, 
but with the following addition at the end :—

IMP.
P. C.

.AMOUREUX.
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Suivant lee recommendations de mon défunt père, je lui recommande 
de même de ne donner ou léguer ces dits biens à nul autres qu’aux membres 
de ma famille.

The husband and wife had had no children, and the wife’s 
legal heiresses, apart from the operation of the will, were the 
respondent and her sister. She had inherited a sulistantial amount 
of property from her deceased father. Wliat has Iret-n stated 
appears to their Lordships to represent the substance of what 
was proved by the witnesses on balance of testimony.

The wife was asleep after an injection of morphine when this 
second document was prepared. It was taken to her by her 
husband later on, lietween five and six o’clock in the afternoon 
of the same day (Wednesday, July 5), and was read over to 
her by the husband. She tried to sign her name to it, but the 
signature was illegible. The document was subsequently signed 
by three witnesses whose names appear on it, but as they did not 
sign in the presence of the testatrix, as required by the law, the 
execution was apparently invalid. It is not, however, neces­
sary to go into this question, because when it was shewn to the 
brother he pronounced this will valueless because of the illegible 
character of the signature, and it was in consequence superseded. 
The husband, who says he was under the impression that this 
was so, informed his wife of it. She then, according to him, 
asked him to bring her the first will which he had read over to 
her in the morning. According to the testimony of Madame 
Amyot, an intimate friend of the wife who was with lier, there 
elapsed only a brief interval between the signature of the second 
will and the signature of that first prepared and for which she 
had finally asked. Madame Amyot says that the husband offered 
to read it over again to her, and that she said that she did not 
desire this to lie done, adding that it was not necessary, for she 
was going to sign it at once. This she did by putting her mark 
in the form of a cross. At the end of this will the words had been 
added:—“Et je déclare ne pouvoir signer”; the cross was 
marked underneath, and three witnesses attested the docu­
ment in the testatrix’s presence as being so executed. Their 
Lordships think that no question can be successfully raised as 
to the validity of this will so far as formalities are concerned. 
Nor do they think that it was shewn that the testatrix was other-
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wise than capable of understanding what she did. The evidence 
of the nurse, who was one of the three attesting witnesses, sup- P. C. 
ports this view. Mias Craig, a lady of mature age, who was Cram 
also present when the testatrix put her mark to the will, and was , ”■
one of the witnesses, says that the testatrix asked for her spectacles, -—-

Vieeountand that she was in full possession of her faculties. The doctor, Hildas*, 
who had seen her twice that day, was not called to contradict this.

The action was tried before Bruneau, J., without a jyry. The 
learned Judge found against the first will, that finally signed 
with a cross. He held that the true intention of the testatrix 
was expressed in the other or second will, which had been put 
aside on the representation that it was inoperative liecause of 
the illegible signature, and that she was led to sign her first will 
only lx‘causc of this misrepresentation of the law.

The husband appealed to the Court of King's Bench, where 
judgment was given by Archamlieault, C.J., on liehalf of himself 
and Lavergne, Cross, Carroll and Gervais, JJ. The judgment 
of Bruneau, J., was reverser!, and the action dismissed for reasons 
given very fully by the learned Chief Justice. In his judgment 
he makes a close examination of the evidence. With his conclus­
ions as to what really happened their Ixirdships are entirely in 
agreement, and to the reasons he gives for rejecting the con­
clusion come to by Bruneau, J., they have little to add. The 
Chief Justice points out the fallacious character of the argument 
that lx»causc of the departure from the second will lxing based 
on a mistaken idea alxiut the law relative to the illegibility of 
the signature, the will signed in its place was therefore bad.
For whether or not the testatrix was misled by this idea, she knew7 
what she was doing when she finally signed her mark to the first 
will. She did not ask that it should be altered. She adopted 
it as it stood. Moreover, as the Chief Justice points out, if she had 
not done so she might have died intestate, inasmuch as the second 
will was not validly attested by the witnesses, and she would 
have defeated her purpose, which was that her surviving husband 
should take her property. The judgment does not proceed on 
presumptions of law. It simply weighs the evidence apart from 
such presumptions, and arrives at the conclusion that so regarded 
the plaintiff had failed to make out any case for upsetting a will 
which the testatrix must be taken to have elected to make with 
full consciousness of what she was doing.
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The plaintiff appealed to the Supreme Court of Canada, 
wliere, unfortunately as their Lordships think, the majority of 
the Judges, notwithstanding the dissent of the Chief Justice 
then1, were much influenced by the view that the validity of the 
will in such a case as the present depended on whether the hus­
band had discharged a burden which they held to be on him of 
proving that his wife, in making a will in his favour, had such 
complete appreciation of the consequences of her action as proliably 
nothing short of independent advice could have given her. They 
applied what they took to be a principle of universal application, 
that a person who is instrumental in framing a will under which 
lie obtains a bounty is placed in a different position in law' from 
ordinary legatees who ant not called on to support by evidence 
of its honourable and clearly comprehended character the trans­
action as regards their legacies. In their case they thought that 
it is enough that the will should be read over to the testator, 
and that he should be of sound mind and capable of understanding 
it. But they considered that there was a further burden resting 
on those who take for their own tiencfit after having l>eon instru­
mental in framing or obtaining the will. For they liave thrown 
on them the burden of proving the righteousness of the transaction. 
This they considered that the husband had not done in the present 
cast1, and in the light of the principle so laid down they revie wed 
the evidence and decided against the will.

No doubt a principle such as that relied on by the majority 
of the Judges in the Supreme Court of Canada is ont1 which is 
very readily applied in cases of gifts inter vivos. But, as Lord 
Penzance pointed out in Parfitt v. Lawless (1872), 2 L.R.P. & D. 
462, it is otherwise1 in cases of wills: When once it is proved that 
a will has l>een executed with due solemnities by a jierson of 
competent understanding and apparently a free agent, the burden 
of proving that it was executed under undue influence rests on 
the party who alleges this. It may well tie that in the case of 
a law agent, or of a stranger.who is in a confidential position, 
the Courts will scan the evidence of independent volition closely, 
in order to be sure that there has tiecn thorough understanding 
of consequences by the testator whose will has been prepared for 
him. But even in such an instance a will, which merely regulates 
succession after death, is very different from a gift inter vivos,
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which strip» the donor of his property during his lifetime. And 
the Courts have in consequence never given to the principle to 
which the .Judges refer the sweeping application which they 
have made of it in the present case. There is no reason why a 
husband or a parent, on whose part it is natural tliat he should 
do so, may not put his claims before a wife or a child and ask for 
their recognition, provided the person making the will knows 
what is being done. The jxTsuasion must of course stop short 
of coercion, and the testamentary disposition must lx* made with 
comprehension of what is Ixung done.

As was said in the House of lords when Boyse v. Rossborough 
(1856), 6 H.L. Cas. 2, was decided, in order to set aside the will of a 
person of sound mind, it is not sufficient to shew that the circum­
stances attending its execution are consistent with the hypothesis 
of its having lxx»n obtained by undue influence. It must lx; shewn 
that they arc inconsistent with a contrary hyjxithesis. Indue 
influence, in order to render a will void, must lx* an influence 
which can justly lx? deserilied by a person looking at the matter 
judicially to have caused the execution of a paper pretending 
to expri'ss a testator's mind, but which really does not express 
his mind, but something else which he did not really mean. And 
the relationship of marriage is one where it is, generally speaking, 
impossible to ascertain how matters have stood in that regard.

It is also inqxirtant in this connection to lx»ar in mind what 
was laid down by Sir James Hannen in W ingrove v. Wingrove 
(1885), 11 P.D. 81, and quoted with approval by Ixml Mac- 
naghten in delivering the judgment of this Board in Bandai ns v. 
Richardson, [1906] A.C. 169, that it is not sufficient to establish 
that a person has the power unduly to overbear the will of the 
testator. It must be shewn that in the particular case the power 
was exercised, and that it was by means of the exercise of that 
powrer that the will was obtained.

Their Lordship are of opinion that the majority in the Supreme 
Court did not sufficiently lx;ar in mind w hat is the true principle 
in considering the evidence in the present case. They appear to 
have applied another principle which was not relevant in the 
inquiry, and to have thrown a burden of proof on the appellant 
which was not one which he was called upon to sustain. Their 
Ixirdships agree with the course taken and the conclusions come
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to us the result in the judgment of the Court of King’s Bench. 
They think that the judgment under appeal must be reversed, and 
that the respondent must bear the costs hen* and in the Courts 
below of an action which was misconceived. They will humbly 
advise His Majesty accordingly. Appeal allov'ed.

CAN.

8. C.

Statement.

CALGARY AND EDMONTON R. Co. v. SASKATCHEWAN LAND AND 
HOMESTEAD Co.

Supreme Court of Canada, Idington, Duff, Anglin, Brodeur and Mignault, JJ. 
November 10, 1919.

Arhithation ($ IV—40)—Award —Couth taxed moke than award— 
Effect ok Railway Act, R.S.C. 190(5, ch. 37, sec. 199.

Vnder R.S.C. 190(5, eh. 37. see. 199, the taxable costs, incurred on an 
arbitration, are a debt, recoverable by action, and the expropriated party 
is liable for such costs even though they may exceed the compensation 
awarded.

The Judge who taxes these costs acts as per non a designata, and no apfieal 
lies from hie decision.

Appeal from the judgment of the Appellate Division of the 
Supreme Court of Allx*rta (1919), 40 D.L.H. 357, 14 Alta. L.R. 
410, reversing the judgment of the trial Judge, Ives, J. (1918), 
44 D.L.H. 133, and dismissing the appellant’s, plaintiff's, action 
with costs. Reversed.

The material facts of the case and the questions in issue are 
fully stated in the above head-note and in the judgments now 
reported.

Frank Ford, K (’., for the respondent.
Idington, J. (dissenting) :—This appeal must depend on the 

construction of sec. 199 of the Railway Act, R.S.C. 1900, ch. 37. 
which reads as follows:—

199. If by any award of the arbitrators or of the sole arbitrator made, 
under this Act, the sum awarded exceeds the sum offered by the company, 
the costs of the arbitration shall be borne by the company; but if otherwise 
they shall be borne by the opposite party and be deducted from the com­
pensation.

2. The amount of the costs, if not agreed upon, may be taxed by the

Had the intention been to give unlimited costs there was no 
object or sense in adding to what w ould have given tliat, subject to 
taxation, the words “and lx* deducted from the compensation.”

When using language which would without these words have 
given the right of action insisted upon some meaning must lx* 
given thereto.
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The most reasonable interpretation seems to imply a limitation 
of the aii’ount of eosts and the most direct mctlio<i of asserting 
the method and rigid of recovery.

It is an illustration of the rule that “ where the Legislature has
passed a new statute giving a new remedy that remedy alone can
Kn f/il 1/1 ”

Saskatche-
Of course the Ju 

can lx? so recovered. 
The appeal shouli 
Duff, J. (dissenth 

ents is much less tin 
circlin' stances the qu 
has a right of action 
which the costs excec

Of course the Judge taxing tint costs can only allow such as wan
Land and 

Homestead
Co.The appeal should lx* dismissed with costs. Ca

Duff, J. (dissenting) : The compensation awarded the respond- Duff. j. 
ents is much less than the amount of the taxed costs. In these1 
circumstances the question arises whether the npjiellant company 
has a right of action against the respondents for the amount by 
which the costs exceed the compensation.

Tin1 proceedings for determining compensation arc prescrilied 
in secs. 1112 et scq. of the Railway Act. Ry sec. 193, the notice 
V) treat is. among other things, to contain a declaration of readiness 
to pay a mured sum as compensation; and by sec. 195, if the
“opposite party” is absent from the county or district in which the 
lands lie or if he cannot lie found, authority is given to a Judge1 
to order that the notice to treat may Ik* delivered by * ation 
in a newspaper published in the district or county or, if no news­
paper is published therein, then in a newspaper published in some
adjacent district or county. Then by sir. 196, if within ten days
after the sendee of the notice to treat or within one month after 
the first publication of it. the “opposite party” does not give 

| notice to the company that he accepts the sum offered, the Judge 
I shall, on the application of the company or of the “opposite 
I party,” appoint an arbitrator for determining the compensation. 
I ï*ec. 199, upon which the point in dispute turns, is in the following 

Æ words:—
199. If, by any award of the arbitrators or of the sole arbitrator made 

r under this Act, the sum awarded exceeds the sum offered by the company, 
^ the costs of the arbitration shall be borne by the company; but if otherwise 
I? they shall be borne by the opposite party and be deducted from the com- 

. ' pensât ion.
2. The amount of the costs, if not agreed upon, may be taxed by the 

Judge.
The effect of this enactment, according to the construction 

H for which the appellant company contends, is that any jierson

2—50 D.L.n.
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whose lands have been taken by a railway company and who 
does not within the time mentioned in see. 195, as aliovc men­
tioned, give notice to the railway company accepting the com­
pany's offer of compensation, becomes, if that offer prove to have 
been sufficient, liable to pay the whole of the costs of the pro- 
ceedings for determining the amount of compensation, even 
though the costs should exceed the compensation itself; and this 
although the person whose lands are taken may never have heard 
of the proceedings.

The penalty seems an extreme one. ( .’ases must not infrequent- 
ly happen in which some investigation is required in on 1er to 
determine within reasonable limits the extent of the damage the 
owner is likely to suffer and it truly is a little difficult to under­
stand even in cases where the notice is actually served upon the 
owner personally why his failure to notify acceptance of com­
pensation should expose him, however reasonable his conduct may 
have Ifcen, not only to the penalty of having his compensation 
applitnl in payment of costs but should subject him to personal 
liability as well. I repeat, it seen s an extreme penalty.

And in the case where the owner has never heard of the pro­
ceedings and through no fault of his own the proceedings are 
taken behind his back such a penalty could hardly l>e characterised 
otherwise than as a palpable injustice.

Them are two principles of construction which may properly 
be applied. 1. The principle resting on the presumption that 
Parliament will not impose a palpably unjust burden upon the 
subject, the best example, perhaps, of the application of this 
principle being the River Wear Commissioners v. Adamson (1870), 
1 Q.B.I). 546; (1877), 2 App. ('as. 743, wheie the Court of Appeal 
and the House of Lords agreed that unqualified language Trust lie 
qualified in order to give effect to this presumption. The second 
is that the enactment to lie construed should lie read as a whole.

It is quite true that sec. 199 plainly evinces an intention that. 
in some degree at all events, the owner may have the compensation 
awarded liim, however reasonable his conduct may have been, 
applied towards payment of the costs incurred by the railway 
company in connection with the arbitration. The justice of this 
may well be doubted; but up to this point the language is clear. 
It is quite clear also that the section not only appropriates the
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compensation in payment of costs hut may further subject the 
owner who has heard nothing of the proceedings and through no 
fault of his own. to a personal liability?

Con ing to the language of sec. 199—it is clearly enough an 
admissible view of this section that it does not contemplate cases 
in which the costs exigible at the instance of the company exceed 
the amount of the compensation awarded, it is possible that is to 
say, to read the phrase “borne by the opposite party ” us explained 
by what follows; i ml, having regard to the considerations just 
mentioned, I think that it is the letter construction.

It certainly is not a satisfactory mode of arriving at the meaning of a 
compound phrase to sever it into its several parts and to construe it by the 
separate meaning of each of such parts when severed. Mersey Docks <k 
Harbour Board v. Hendtrson, (1888), 13 App. Cas. 595 at 599, 600.

1 have not overlooked the argument of Counsel for appellant 
that this construction has the effect of deleting the words “shall 
Ihj borne by the opposite party." As the section stands in its 
present form this is ixuhaps so but I incline to think an explanation 
of these words is afforded by the history of the section, an explana­
tion which would meet the objection. 1 w ill not go into that but 
merely say that redundancy even tautology of expression is so 
common in Dominion Statutes and especially in Railway legis­
lation as to deprive this argument of much of the weight it other­
wise might liave.

The appeal should lx; dismissed.
Anglin, J.—I am, with great respect, of the opinion tlutt sec. 

199 of the Railway Act created a debt on the pail of the respondent 
for the taxable costs incurred by the appellant on the arbitration. 
I can attach no other meaning to the words “shall he lx une by the 
opposite party." They must have a purport and effect corres­
ponding to that of the preceding words “shall Ik* lx>me by the 
company.”

TlTe ordinary remedy when Parliament creates an obligation 
to pay is by action. The Quam v. The Hull it* Selby H. Co. (1844), 
13 L.J.Q.B. 257; Booth v. Trail (1883), 12 Q.B.D. 8. That 
remedy is open unless it is taken away or some other exclusive 
remedy is given. Hutchinson v. (lillespie (1856), 11 Exch. 798, 
25 L.J. Ex. 103, per Martin, B. Do the added words “and be 
deducted from the compensation " provide an exclusive remedy? 
If they do the statute is to he construed either as if the words
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“they shall tie borne by the opposite party,” were deleted from it, 
or as if it read “they shall lie liome by the opposite party (to the 
extent of) ami lie deducted from the compensation.” Is there 
justification for such deletion or for the interpolation of the 
bracketed words? I think not, having regard to “the provisions 
and object of the enactment ” Vallancex. Faite (1884), 13 Q.B.D. 
109, at 110.

The general rule certainly is that
where an Act of Parliament creates a right and points out a remedy, no other 
remedy exists.
But is the provision for deduction from the compensation intended 
as a remedy? I doubt it. Its purpose may well liave lieen to 
require the company to resort to the compensation money as the 
fund for payment of its cost until exhausted and to restrict its 
right to maintain suit and to levy execution to any balance of 
the costs not thus satisfied. As a remedy for the realisation of the 
debt expressly created by the preceding clause it would son etimes, 
as in the present case, prove grossly inadequate. It docs not 
cover the whole right. The fact affords a primA facie indication that it 
was not intended to be exclusive or suticonstitutional. Shepherd 
v. Hills, (1855), 11 Exch. 55; Vestry of St. Paneras v. Ilatkrhury 
(1857),2 C.B. (N.S.)477,at 487; Atkinson v. Newcastle and (iateshcad 
Watcni'orks (1877), 2 Ex. D. 441. The giving of a special remedy 
does not always take away the remedy by action. Batt v. Price 
(1870), 1 Q.B.D. 204, at 209, ?>er Lush, J. I agree with the trial 
Judge and McCarthy, J., that in this case the right of action is 
not taken away cither expressly or by implication as to so much 
of the taxed costs as cannot be satisfied out of the compensation.

I am also of the opinion that the Judge who approved the 
taxation acted as persona designata and tliat we cannot review the 
allowances made on the grounds pressed by Mr. Ford without in 
fact entertaining an appeal from the taxation. So far as the right 
of the apjxdlant to certain items allowed depended upon findings of 
fact, it was within the jurisdiction of the Judge to make such 
findings and they cannot be reviewed for the purpose of establish­
ing that in making the allowance he exceeded his jurisdiction.

I would allow the appeal and restore the judgment of the trial 
Judge with costs here and in the Appellate Division.

Brodeur, J. :—We have to construe in this case sec. 199 of the 
Railway Act, R.8.C. 1906, ch. 37, which reads as follows:
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199. If, by any award of the arbitrators or of the sole arbitrator made, 
Under this Act, the sum awarded exceeds the sum offered by the company 
the costs of the arbitration shall be borne by the company, but if otherwise 
they shall be borne by the opposite party and be deducted from the com­
pensation.

Several years ago, the appellant railway company desired to 
expropriate a piece of land belonging to the respondent company. 
An offer of S733.05 vas made by the railway company; but the 
offer was not accepted by the Saskatchewan Land Co. which, on 
the other hand made a claim of $339,000. The award was for 
$733.03 only and what appears to be the exorbitant claim of the 
Saskatchewan Land Company was dismissed. Now the railway 
company sues for its costs, which have been taxed by Simmons, 
J., at $5, 110.20.

The trial Judge maintained the action (1919), 41 D.L.K. 133; 
but the Appellate Division (1919), 40 D.L.K. 357. 14 Alta. L.R. 
410, McCarthy, J., dissenting, reversed this judgment and dis­
missed the action on the grounds that the company could not 
recover more costs than the amount which had been awarded.

In view of the large amount which had been claimed by the 
rescindent company on the arbitration proceedings, it is no 
wonder that the costs incurred by the railway company were 
much huger tlian the amount awarded. But it is no concern of 
ours since, by suli-sec. 2 of sec. 199, those costs have lieen duly 
taxed. The provisions of sec. 199 seem to me to lie clear as 
enunciating that the railway company having offered a certain 
sum of money if the offer is not accepted, the company will be 
bound to pay the costs if the amount which is later on granted 
exceeds the sum offered; but if otherwise, if the amount which is 
granted is not in excess of the amount offered, then the costs shall 
be Ixime by the opjxisite party, with the additional right however 
for the railway company to deduct the costs from the award. 
In such a case, the railway company might, of course, not avail 
itself of the privilege of deducting those costs and take an independ­
ent action to recover the whole amount. But if the railway 
company wants to deduct those costs from the award, the statute 
entitles it to make such deduction; but such a deduction will not 
affect its right to recover by a direct action the balance which 
might be due.

There is no doubt, I think, in view of the decision in Metro­
politan District Railway Company v. Sharpe (1880), 5 App. Cas.
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425, that the provision that the costs shall lx* borne by one or the 
other of the parties creates a debt recoverable by action.

It lias lieen contended by the respondent in this case that the 
decision of the» Judge who is persona designate/ taxing the costs is 
subject to review in a case where he would have exceeded his 
jurisdiction. I could have understood such a contention; but it 
cannot be said that in the present case the Judge has exceeded 
his jurisdiction in taxing the costs but he has simply exercised a 
discretion which he had under the statute.

For those reasons, I am of tlu* opinion tliat the appeal should lie 
allowed with costs of this Court and of the Court below and the 
judgment of the trial Judge restored.

Mignault, J.—Two questions arise on this appeal :
1. Can the costs of an arbitration under the Railway Act to fix compensa­

tion for the taking of land exceed the amount of the arbitrators’ award where 
the costs are borne by the owner?

2. Can the taxation of such costs by a Judge be revised?
The first question involves the construction of sec. 199 of the 

Railway Act, which is as follows:
199. If by any award of the arbitrators or of the sole arbitrator made 

under this Act, the sum awarded exceeds the sum offered by the company, 
the costs of the arbitration shall be borne by the company; but if otherwise 
they shall be borne by the opposite party and be deducted from the com­
pensation.

2. The amount of the costs, if not agreed upon, may be taxed by the 
Judge.

The whole question is as to the meaning of the words: 
but if otherwise they (the costs) shall be borne by the opposite party and be 
deducted from the compensation.

I think it is inqxissible to deny that when the statute* says 
that the costs shall be “borne” by a party a right of action exists 
against that party to recover the same, and obviously the whole of 
the costs can be recovered in such an action.

The construction which the respondent places on sec. 199 is 
equivalent to striking out the words “shall be liome by the 
opposite party.”

For if the costs can only lie deducted from the compensation, 
all that would lx> necessary would be to say “but if otherwise they 
(the costs) shall he deducted from the compensation.”

I cannot think that the intention of Parliament was to render 
the company liable for all costs when its offer was below the 
amount awarded, and to limit the liability for costs of the opposite
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party to an amount not exceeding the compensation, when the 
offer of tlie company equalled or was higher than the award. 
Were tluit the case, the costs would not lie borne by the opposite 
party, or only indirectly so, but would l>e bomp or paid out of the 
amount awarded.

(living therefore to each word in this section its proper and 
natural meaning, my opinion is that the liability for costs of the 
opposite party is not restricted to the amount of the compensation.

It follows that the judgment of the Appellate Division cannot 
be sustained on this part of the case, ami tliat the judgment of the 
trial .Judge should lie restored.

The second question should, in my opinion, be answered in 
the negative. The Judge under sec. 199 acts as persona designata 
when he taxes costs, and no appeal lies from his decision, Canadian 
Pacific R. Co. v. Little Seminary of Ste. Thérèse (1889), 16 Can. 
8.C.R. 606.

This rule was not disputed by the Counsel for the respondent, 
but he contended that, although then1 was no appeal, when the 
Judge in taxing the costs acted according to a wrong principle 
of law-, his onler could and should lx* set aside by the Court.

On due consideration of the masons adduced by the respondent 
as constituting a wrong principle of lawr for the taxation of the 
costs of the arbitration, 1 think that while they might lx1 proper 
grounds of appeal, they would not come under the rule which the 
respondent asks us to apply, and as to which it is unnecessary to 
express an opinion.

The appeal should Ixi allowed with costs.
Appeal allowed.

FLETCHER v. FLETCHER.
Saskatchewan Court of Ap/ieal, Haultain, C.J.S., Nexdands, Lamont and 

Elwood, JJ.A. December S, 1919.
Divorce and separation (| II—5)—Jurisdiction ok Court ok King’s

Bench—Ekkbct ok 20-21 Vict. 1857 (Imp.) ch. 85.
The law of England m established by the Divorce Act, 20-21 Vict.

1857 (Imp.) ch. 85, forms part of the substantive law of Saskatchewan, and
all rights arising under this Act may be dealt with by the Court of King's

[Board v. Board, 48 D.L.R. 13, [1919] A.C. 956. applied.]

Appeal from the trial judgment (1918), 42 D.L.R. 733, 11 
S.L.R. 391, in an action for divorce. Reversed.
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E. B. Jonah, for libellant.
No one contra.
The judgment of the Court was delivered by
Haultain, CJ.S.:—The upixdlant in this case brought pro­

ceedings in the King’s Bench for dissolution of marriage on the 
usual statutory grounds as known in England. The trial Judge 
held that the law of England relating to divorce as established by 
the Divorce Act, 20 & 21 Viet. 1857 (Imp.), ch. 85, was not part 
of the law existing in this Province, and tliat the Court of King’s 
Bench consequently liad no jurisdiction in the matter. He also 
found on the evidence that otherwise the plaintiff would have been 
entitled to the relief asked for.

This appeal only deals with the first part of the decision. On 
the authority of the case of Board v. Board, 48 D.L.R. 13, 11919) 
A.C. 956, recently decided by the Judicial Committee of the Privy 
Council, it must now lie taken as settled law that the law of Eng­
land as established by the Divorce Act of 1857 forms part of the 
substantive law of this Province, and that any right which was 
introduced into the law of the Province under that Act may lie 
enforced in the Court of King’s Bench.

The appeal should therefore l)e allowed, and as there has lx*en 
no formal judgment entered, the case will be referred to the trial 
Judge to make such order or decree as the plaintiff may lie entitled 
to in view of this decision and the finding on the evidence below.

Appeal allowed.

Re MORROW.
Ontario Supreme Court, ApwlhiU Division, Meredith, C.J.C.P., Hiddell, 

Latchjord and Middleton, JJ. Octot>er 31, 1919.
Appeal (§ I B—5)—Right op appeal—Order of Surrogate Court Judge 

—Conditions of order—Persona debigkata—Surrogate Courts 
Act, secs. 34 and 69.

An order made by a Surrogate Court Judge under the provisions of the 
Surrogate Courts Act, R.8.O. 1914, ch. 62, see. 69(7) directing an action 
to be brought in the Supreme Court is made by him as persona dexignata, 
and there is no right of appeal therefrom.

Afpkai. by Robert James Morrow, the executor of the will 
of Mary Jane Morrow, deceased, from an order of the Judge of the 
Surrogate Court of the County of Lennox and Addington, made 
under the provisions of sec. 69, sub-sec. (7), of the Surrogate Courts 
Act, R.8.O. 1914, ch. 62, upon the application of the executor, 
directing that Daniel Henry Morrow, a claimant against the
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estate of the deeeaaed, wltoae claim w as contested by the executor, W<T.
should bring an action in the Su] irenie Court of Ontario to establish 8. C.
his claim and recover the amount thereof, upon the conditions, g, 
however, that the executor and the estate should liear and jay Moseow. 
tlie extra cost* occasioned by the application and by proceeding 
by action in the Supreme Court, instead of proceeding in the 
Surrogate Court, in any event of the action, and that the action 
should lie brought on for trial at the next sittings at Kapanoe, 
which was a sittings for the trial of actions without a jury.

The order being made u|ion the executor’s application, his 
ajijieal was against only the part of the order im|iosing the condi­
tions. Appeal qui shed.

./. C. Thomson, for the appellant
H. S. White, for the claimant, respondent.
Middleton, J.:—Appeal by the executor of the late Mary Middleton. j 

Jane Morrow from an order of the Judge of the Surrogate Court 
of the County of Iennox and Addington, made on the 22nd 
September, 1919, under the provisions of sec. 69, sub-sec. (7), 
of the Surrogate Courts Act, R.S.O. 1914, ch. 62, directing that 
Daniel H. Morrow, a claimant against the estate for the sum of 
$2,985, whose claim is contested by the executor, do bring an action 
in the Supreme Court for the recovery or establishment of his 
claim, upon certain terms in the order set out.

Preliminary objection was taken that under the provisions of 
the statute no appeal lies to this Court. The provisions of sec.
69 relate to the contestation of claims against the estate; and the 
contention is that the provisions of this section establish a com­
plete code of procedure with resjiect to the matter dealt with, and 
tliat there is no appeal save tliat given by the section itself, in 
sub-sec. (6), which provides that if the amount of the claim, or the 
part of it which is contested, exceeds $200, an order of the Judge 
dealing with the claim shall be subject to appeal as provided by 
sub-sec. (5) of see. 34, that is, an appeal to a Judge of the Supreme 
Court in like manner as from the report of a Master under a 
reference directed by the Supreme Court. A careful consideration 
of the statute convinces me that this contention is correct.

Where a claim is made against the estate of a deceased peison 
which is deemed unjust by the personal representative, he may 
serve the claimant with a notice in writing contesting it (sec. 69,
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sult-scc. 1); and “the claimant may thereui>on apply to tlie Judge 
of the Surrogate Court” for “an order allowing Ilia claim and 
determining the amount of it," and the Judge, upon hearing the 
parties and their witnesses, may determine the validity of the 
claim (suli-eec. 2). If the amount of the claim is not more tlian 
1100 and is otherwise within the jurisdiction of the Division 
Court, the application shall lie made to a Judge of a Division 
Court, who shall determine the claim, unless lioth parties consent 
to the Judge of the Surrogate Court dealing with the matter (sub- 
sec. 3). If the Judge allows the claim, Ids order, when filed in the 
County Court of the county, shall, irresjiective of the amount of 
the claim, liecome and lie enforced as a judgment of that Court 
(sub-sec. 6), unless the claim has lieen dealt with by a Judge of the 
Division Court, in which case the decision is to lie enforced in like 
manner as a judgment of the Division Court (sub-see. 8).*

By an amendment to tliis section, 9 Ceo. V’. ch. 27, sec. 2, 
provision is made for allowing the Judge dealing with the matter 
to direct the issue of a commission to take the evidence of a witness 
out of Ontario, or to make an order to take the evidence of a 
sick or infirm witness, de bene esse, and also providing that a 
subpoena may issue to enforce the attendance of witnesses within 
Ontario, and that the Rules of the Supreme Court so far as appli­
cable shall apply to the issue of a commission and its execution, 
and the Judge is empowered to award the costs of these proceedings 
according to the tariff of the County Courts.

All these provisions, it will be observed, would lie quite unneces­
sary if the proceeding under sec. 99 is to be regarded as a proceeding 
in the Surrogate Court, for the Surrogate Court Rules make 
adequate provision with respect to all matters of practice.

It is particularly significant that upon the determination of 
the claim the judgment does not liecome a judgment of the Sur­
rogate Court, but becomes a judgment of either the County Court 
or the Division Court. All this points to the Judge being 
pertona designata for the purjioee of determining the validity of 
the claim.

•Sub-section 7 is as follows: "Where the claim, or the part of it which is 
contested, amounts to $800 or more, instead of proceeding as provided by this 
section, the Judge shall, on the application of either party, or of any of the 
parties mentioned in sub-section 6, direct the creditor to bring an action in 
the Supreme Court for the recovery or the establishment of his claim, on such 
terms and conditions as the Judge may deem just."
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It is argued that there is a right of appeal to a Divisional 
Court under sec. 34 (1) of the Surrogate Courte Act; but the S. C. 
appeal there contemplated is from "an order, determination or p, 
judgment of a Surrogate Court,” wiiich is shandy contrasted with Moaaow. 
the right given by suli-sec. (5) to appeal “from any order, decision mddku». j. 
or determination of the Judge of a Surrogate Court, on the taking 
of accounts.”

The fact that a right of appeal is given by sec. 69, sub-sec. (6), 
from the order of the Judge dealing with the claim ujion its merits, 
and that no further or other right of apjieal is given, precludes 
the idea that it was the intention of the legislature that there 
should lie an apiieal from merely interlocutory orders.

The appeal here is not from the order directing the bringing 
of an action in the Suprcn e Court for the establishment of the 
claim, for the making of such an order is obligatory when it is 
desired by either party, but it is from the terms and conditions 
which the Judge has seen fit to impose. As there is no right of 
appeal, it will not he proper to discuss the propriety of the terms 
imposed.

The appeal, therefore, fails for lack of jurisdiction, and should 
lie quashed, with costs to lie [laid by the appellant to the respond- 
ent.

Riddell, J., agreed with Middleton, J. itidd.ii. j.
Latcheord, J.:—Under sec. 69 (7) of H.S.O. 1914, ch. 62, the unhiord. J. 

Judge was liound to direct the creditor to bring an action in the 
Supreme Court, on such tenus and conditions as to him might 
seem just.

The executor has no objection to the order directing the 
bringing of the action; but he contends that the tenu as to costs 
imposed is lieyond the discretion which the Judge might properly 
exercise, and on this point appeals, basing his right to appeal on 
sec. 34 of the same Act.

Mr. White raises the preliminary objection that an appeal 
does not lie, in the circumstances.

Section 69 deals with the contestation of claims against an 
estate.

When a claim is contested by a notice in writing, the claimant, 
within 30 days after receiving the notice, is, on 7 days’ notice to the 
pereons interested, entitled to apply for an order allowing his
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claim. Should he not so apply within 30 days, his claim is deemed 
to he abandoned and is forever barred. If the claim is in excess 
of $100, the application is to the Judge of the Surrogate Court 
out of which probate or letters of administration issued. If it 
amounts to not more tlian $100, the application is to lie made to 
a Judge of a Division Court in which an action for the recovery 
of the claim might be brought. The claim shall then lie heard by 
the Judge at a sittings of such Court unless the claimant and the 
representatives of the estate consent tliat the application tie made 
to the Judge of the Stirrogate Court.

If the amount of the claim exceeds $200, an order of the Judge, 
manifestly an order allowing or dismissing the claim, is, by sec. 
09 (ti), “subject to apjical as provided by suli-section 5 of section 
34”—“as provided," I take to mean, “in the manner provided.”

“The Judge,” where the amount of the claim exceeds $100, 
is the Judge of the Surrogate < 'ourt out of which probate or letters 
of administration issued- in this rase the Judge making the order 
which is in part appealed from.

Turning now to sec. 34 (1), provision is found for ap|ieal from 
an order, determination, or judgment of a Surrogate Court to a 
Divisional Court.

The order now apjiealed from is not an order of the Surrogate 
Court, but an order of the Judge if tliat Court as persona designate.

The provision of sec. 34 (5) ii that “an ajijieal shall lie from 
any order ... of the Judge of a Surrogate Court, on the 
taking of accounts in like manner as from the report of a Master 
under a reference directed by the Supreme Court, and the practice 
and procedure, upon and in relation to the appeal, shall lie the 
same as upon an appeal from such a report.”

However, the order appealed against, while an order of a 
Surrogate Court Judge, is not an order made on the taking of 
accounts, and, if it were, an appeal could not lie made from it to 
a Divisional Court, but to a single Judge in Court.

It, therefore, seems evident tliat no appeal lies from the order 
made.

The motion should be dismissed with costs.
Meremth, CJ.C.P. (dissenting) In my opinion, each of 

Mr. Thomson’s contentions is well-founded; whilst that of Mr. 
White is ill-founded. I would therefore allow this appeal, leaving
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the parties untrammelled in the exercise of their common law 
rights of resort, in the ordinary way, to the Courts of law of the 
Province for a determination of the matters in question I «‘tween 
them.

The res[«indent claims, from the estate in the hands of the 
appellant as executor, a large sum of money—about S3,000--for 
board and lodging, among other things, said to have been supplied 
by the respondent to the testatrix of the estate in question in her 
lifetime. The respondent, in the performance of his duty ns such 
executor, disputes the claim in all respects: so that, unless the 
boast that the doors of the Courts of law of the Province are open 
to all alike is not true, the res|x>ndent must take the ordinary 
course of bringing an action in tliis Court for the purjxiee of 
establishing and enforcing his claim; unless indeed the resjiondent 
consents to a determination of it in some other way ; and that he 
has not done, but, on the contrary, insists ui«>n making his defence 
in an action in this Court in the ordinary way if the respondent 
invoke the aid of the law to enforce his claim.

It is not now contended that the respondent can proceed in 
any way but in an action in this Court; but he has obtained, in a 
Surrogate Court, an order purjiorting to ham|ier the appellant, 
as defendant in such an action, in depriving ldm of all his ordinary 
rights of trial by jury, and not only depriving him of his ordinary 
rights in rcsjiect of his own costs, but, I «.‘forehand, compelling 
him to pay the costs of the res]«indent as plaintiff in that action, 
whatever the result of it may lie; and thus also depriving the 
Supreme Court of Ontario of its powers in these respects, which, 
for very obvious reasons, it should le in an incomparably letter 
position to consider during the progress of the litigation, than the 
Surrogate Court Judge can lie I «‘forehand, or, indeed, than any 
one could with any degree of reason consider him to lie.

I cannot lelieve that the learned Judge of the Surrogate Court 
could have quite seen the effect of the order, in so far as it is 
appealed against, when directing that it should issue. Such 
things are quite possible anywhere: the mind may lie occupied 
with minor matters, such as matters of detail, or indeed of irritation 
at the course of the argument on one side or the other.

The unvarnished effect of the order is: if you will not try 
this case before me, I shall deprive you of your right to require a
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trial by jury, and make you pay the costa of the action even if you 
are successful: the latter alone a burden which would very likely 
com|>el the person upon whom it is put to abandon his right of 
trial in the ordinary way: a right which it was said was considered 
of so much moment as, with other momentous n alters, to 
necessitate a somewhat important meeting near the reeds of 
Runnymede: and incidentally to tie the hands of the trial Judge 
in the Supreme Court of Ontario—unless he should treat the 
order as invalid because unauthorised by the Act—from directing 
a trial by jury, and as to costs, matters which are so proper for his 
consideration that the law gives him ordinarily an almost uncon­
trolled discretion regarding them.

I should therefore have thought that, if in the Surrogate Court 
there were any power to make it, it should not have been made, 
and should be promptly discharged.

And I am also of opinion that there was no power to make it.
The very nature and effect of it should indicate that there is 

not: it should need plain legislation to warrant it; and the legis­
lation relied upon makes it plain to my mind that it is unwarranted.

Section 60 of the Surrogate Courts Act is the only legislation 
relied u]>on as conferring it.

Tliat section was enacted for the purpose of better enabling the 
accounts of an estate to he taken in a Surrogate Court, in so far 
usthey properly mightbe taken there, thusavoidinguny gree t need for 
taking such accounts in Chancery, as often they were. But the 
Legislature has been very careful to preserve ordinary rights of 
litigation, and not to give compulsory jurisdiction to any Court 
in an amount beyond its ordinary jurisdiction.

When a claim is made against an estate which the personal 
representative deems unjust, he is to give the claimant notice 
that he contests it. These proceedings are entirely out of Court.

Then the claimant may apply for an order allowing it.
If the claim does not amount to more than $100, and is other­

wise within the jurisdiction of a Division Court, the application 
is to be made to a Judge of such a Court, and the claim is to be 
heard and determined at a sittings of that Court, unless the personal 
representatives consent to a trial in the Surrogate Court. Thus 
the common right of trial is preserved to the estate in regard to 
such minor claims as are within the jurisdiction of a Division 
Court.
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Then claims up to $800, that is, within the widest ow*-
compulsory jurisdiction of a County Court, are to be dealt with 8. C.
as the Judge of the Surrogate Court may direct. That is, in j, 
effect: that cases within the jurisdiction of a County Court are Morrow. 

to be under the ] lower of the Surrogate Court Judge, who is also M««ÿth. 
Judge of the County Court; and who may, on the claimant’s 
abdication before mentioned, “make such order on the application 
as he may deem just;” including no doubt trial by jury; thus 
making the combined Surrogate and County Court Judge master 
in his own house: but plainly, as wc shall see, without authority 
in the upper house.

Then, if the amount bo $800 or more, under sub-sec. (7), if 
any one concerned in the trial demand it, the Surrogate Court 
Judge shall, on the application made by the claimant under sub- 
sec. (2), "direct the creditor to bring an action in the Supreme 
Court for the recovery or the establishment of his claim, on 
such terms and conditions as the Judge may deem just.”

Thus again preserving the open doors of the Courts to those 
who desire to enter for the purpose of having their rights deter­
mined in the ordinary way.

And in no way im))osing any obligation u|xm, or putting any 
imjiediment in the way of, a jiersonal representative having any 
claim, against the estate, determined, against his will, in any but 
the ordinary course of law.

The provisions of sulr-sec. (7), regarding the imposition of 
terms and conditions, are relied ujion as conferring power ujx>n a 
Surrogate Court Judge to imjiede and burden a defendant’s right 
of defence in the Supreme Court, in which he lias the clearest 
legal right to liave his case dealt with, to any extent that he may 
please; even to the extent of compelling him to abandon that 
right. But what excuse could there lie for any such legislation?
And what excuse for holding that there is?

It is the creditor who is to bring the action, upon such terns and 
conditions as may seem just: how then can the terms and condi­
tions lie imposed on a defendant? His right is absolute to demand 
a trial in the ordinary course of law; no terms or conditions are 
put upon that right: it is the bringing of the action that is to be 
subject to just terms and conditions: such, for instances, as 
security for costs by one who according to the ordinary practice
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ehould give security; and limiting the time within which the action 
shall be brought, so that the winding-up of the estate may not be 
delayed by an unjust claim made in the hope of getting some 
settlement of the claim to avoid the costs and delay of defending 
it. All this without encroaching upon the province of the Supreme 
Court, encroachment as needless as improper—both in the super­
lative degree.

I am therefore clearly of the opinion: (1) that there was no 
power to impose the “terms and conditions" in question; and 
(2) that, if there had liecn, they ought not to have lieen imposed: 
indeed I have not yet heard any excuse for inqiosing them.

But Mr. White contends tliat there is no right of appeal against 
the order in question : tliat is, that a defendant may lie deprived 
of such important rights as those in question wrongfully without 
redress: and it follows tliat, if that lie so, no apjieal would lie 
even though the Judge of the Surrogate Court, in defiance of the 
defendant’s plain right and in disregard of his statute-imposed 
duty, had refused to “direct the creditor to bring an action;” 
or had inqiosed “conditions" so onerous u)>on the legal repre­
sentative as indirectly to deprive him of his common law and 
statute rights.

His appeal to sub-sec. (0), which provides for an appeal, in 
certain cases, as if from a Master of the Supreme Court in taking 
accounts, and his contention, based iqion it, that an apjical to this 
Court in such a case as this would lie anomalous, lose all force 
when attention is directed to the fact tliat the apjieal under 
suli-see. (li) applies to cases similar to those which arise in “ taking 
accounts in a Master’s office," appeals which always have been 
in the first place to a single Judge and from him to this Court; 
matters often really more for an accountant than for a Judge; 
wliilst the order in question really strikes at the vitals of the 
rights of litigants, including untrammelled rights of entry to the 
ordinary Courts of the Province and trial there. A right which 
may be of great importance in this case, in which there is likely to 
be a conflict of testimony, and in which everything is likely to 
depend upon the credibility of the witnesses, and so it is a case 
wliich the trial Judge may very well think should lie tried by a 
jury of the county in which the parties live, and who should be the 
beet judges of the truthfulness and untruthfulness of the witnesses:
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but cannot give effect to his judgment l>ecause the inferior court 
Judge has tied his hands. a. C.

That there should l>e a right of appeal in this case is very plain; p, 
and that there is, 1 should have thought equally plain. Morrow.

Section 34 of the Surrogate Courts Act is the section which Mwwyth. 
governs the rights of appeal under the Act; and its first sub-section 
provides that: “Any person who deems himself aggrieved by an 
order ... of a Surrogate Court, in any matter or cause, 
may appeal therefrom to a Divisional Court . . .”

The next sub-section provides that “no such appeal sliall lie 
unless the value of the property to lie affected by such order 
. . . exceeds $200.”

And the fifth suli-section provides that : “An apjieal sliall also 
lie from any order ... of the Judge of a Surrogate Court, 
on the taking of accounts in like manner as from the report of a 
Master under a reference directed by the Supreme Court . .

The order in question is in form and in sulwtance an order of 
the Surrogate Court, made in a matter in that Court—In the matter 
of the estate of Mary Jane Morrow, deceased; and the value of the 
projierty of the estate affected by it is almost $3,000; for, if the 
rescindent succeed in enforcing his claim, the proiierty of the 
estate to that amount or value must be taken to satisfy it— 
whilst the costs alone, on both sides, which the order compels 
the estate to pay in any event, cannot but amount to more than 
twice $200.

A Surrogate Court can make orders and judgments only 
through its one judicial officer, the Surrogate Court Judge: and 
the Surrogate Court Judge can make orders such as that in question 
only in and as representing the Court.

Let me take at random an instance or two by which this may be 
tested. Section 25 provides that where the Judge of a Surrogate 
Court is an applicant, in his own county, for probate or letters 
of administration, the application, and any subsequent pro­
ceedings in the matter of the estate, may lie made to and taken 
before the Judge of the Surrogate Court of an adjoining county.
Is that Judge not a Judge, but only persona designate, against 
whose orders and judgments, even an order and judgment upon the 
question of the validity of the will, there is no appeal? Again, 
under sec. 37, the Judge of a Surrogate Court may make an order

3—50 D.L.R.
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ONT. staying all further proceedings on an application for probate or
8. C. letters of administration. Could it be contended that in that he
Re

Morrow
acts as persona designate, and not as the Judge of the Court per­
forming its duties and exercising its powers?

cTtp' Mr. White seems to me to have been led astray through not 
observing that the taking of accounts in the Surrogate Court is 
really more in the nature of an accountant’s, than of judicial, work : 
that it is really, generally, that which in the marginal note to 
sul)-eec. (5) of sec. 34 is termed an audit—' ‘ Appeal from audit of 
accounts;" and therefore is taken out of the general right to appeal 
direct to this Court, so widely given in sub-sec. (1) in regard to all 
things judicial.

Upon the argument of the appeal these things seemed plain 
to me, as I am bound to say they still do; and I was and am, 
therefore, in favour of allowing this appeal and discharging the 
order in question in so far as it is appealed against: hut the other 
members of the Court ate of opinion that no appeal lies to this 
Court in this case; and, therefore, the appenl must be quashed 
with costs. Appeal quashed.

ALTA. BENNEFIELD v. BIRDSELL.

8. C. Alberta Supreme Court, Walsh, J. November 19, 1919.

Attachment (§ 1 B—10)—Writ issued—Recovery of debt—Goods 
seized—Appeal—Rule 666—Effect ok Land Titles Act, 6 
Edw. VII. (Alta.) ch. 24.

A writ of attachment against the goods of the defendant will be granted 
in an action for the recovery of a debt under rule 666. provided that the 
judgment is not obtained on the |iersonnl covenant in an agreement of 
sale of land. Execution cannot lie issued on such a judgment according 
to the provisions of the Land Titles Act, 6 Edw. VII. (1906) eh. 24, sec. 
62, as amended by 9 Geo. V. (1919), ch. 37, sec. 1.

Statement. Motion to the Allierta Supreive Court to set aside a writ of 
attachment . Motion fails.

Walsh, I.

A. U.G. Bury, for the motion.
A. S. Watty contra.
Walsh, J.:—The defendant moves to set aside an ex parte 

order of Ives, J., for a writ of attachment against his goods and to 
set aside the writ and the seizure made by the sheriff under it. 
Although a careful reading of the material lias led me to modify 
somewhat the opinion which I expressed at the close of the argu­
ment as to the defendant’s conduct I still think that there was
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nipple ground for the plaintiff’s lielief of the defendant's intention 
to altscond from Canada and of his attempt to dispose of his 
property with intent to defraud her and therefore that if the action 
is one in which a writ of attachment can l>c issued this writ was 
properly issued. The plaintiff's solicitor. Mr. Shortreed, has had 
no opportunity to meet the affidavits of tlie defendant and Madsen 
which I allowed to lie filed on the hearing of the motion and so it 
would not lie fair to criticise the stand that he is said to have taken 
with reference to the offer of the defemlant to satisfy the plaintiff's 
claim. All that I can say is that if the facts are as sworn to by these 
iren he should have shewn a lietter disposition towards their 
attempts to settle this dispute than he did.

The real questions for my decision are (a) whether or not the 
plaintiff's claim is for the recovery of a debt so as to bring it within 
r. 666 and (b) if it is whether or not the issue of the writ of attach­
ment in this action is prohibited by eub-wr. 3 of sec. 62 of the 
Land Titles Act as amended by ch. 37. sec. 1. Alta. Stats. 1919.

The defendant agreed to buy certain land from the plaintiff 
and to pay for it out of the crops grown upon it from yc»ar to year. 
He was to deliver at the elevator or in cars in their joint names all 
grain grown on the said land during the currency of the agreement 
which was to be sold as agreed upon in writing. < >ne-half of the 
proceeds was to be paid to the defendant who was to pay out of the 
same the interest on the purchase money. The other half was to lie 
paid to the plaintiff free and clear of all encumbrances and to he 
by her applied as payment of principal only. The defendant sold 
of this year’s crop grain to the value of $1,650.17, and received the 
proceeds of the same. There is a dispute lietwoen the parties as 
to whether or not this grain was marketed with the plaintiff’s 
consent but for my present purpose I think that immaterial. She 
unquestionably and admittedly was entitled to one-half of it, 
$825.08, and this the defendant did not pay over to her but has 
admittedly used it for his own purposes. She sues to recover this 
sum. Is her claim for the recovery of a debt? for it is only in an 
action for the recovery of a debt that a writ of attachment can issue 
under our practice. In my opinion it is. Whether or not the 
defendant had the right to take this grain to market and sell it 
the plaintiff unquestionably was entitled to one-half of the money 
resulting from its sale. It was money had and received by him for
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her use which was one of the counts in what under the old style of 
pleading were called the coirmon counts, or common indebitatus 
counts in an action of debt. If the defendant had no right to sell 
the grain the plaintiff might have sued for damages for conversion 
but she was not bound to do that for she could waive the tort and 
sue for money had and received. Her sharp of this money was a 
definite ascertained sum which belonged to her, which in the 
defendant’s hands constituted a sum of money owing by him to 
her and which therefore was in my opinion a debt.

Then it is said that the above quoted section of the Land 
Titles Act, 6 Fxlw. VII. 1900, Alta. eh. 24, as amended by 9 
Geo. V. 1919, ch. 37, is in the plaintiff's way. Sub-sec. 2 of sec. 62 
provides that no execution to enforce a judgment upon the personal 
covenant container! in an agreement of sale of land shall issue until 
sale of the lamb Then comes sub-sec. 3, which says that as long 
as execution cannot issue the payment of money secured by an 
agreement for sale of land shall not be enforced by attachment or 
garnishment. The land covered by the contract in question has 
not yet been sold. The question is, if the plaintiff recovers a judg­
ment in this action for this money can she issue an execution upon 
it at once or must she wait until the land has been sold? If she 
cannot issue an execution she unquestionably had no right to issue 
this attachment ami the defendant’s motion must succeed. I 
think that she will Ire able to issue her execution as soon as she gets 
her judgment. This action is not brought upon what is called in 
the statute the personal covenant contained in the agreement of 
sale. That of course is the covenant under which the purchase] 
binds himself to pay the purchase money and interest. Though 
it is based upon the agreement, it arises out of something dehors the 
contract entirely, something which the contract gave the defendant 
the opportunity but not the right to do. The money when received 
by her will of course go in reduction of the purchase money but 
that does not make the action to recover it one upon the personal 
covenant. The statute goes very far in the protection of purchasers 
but I do not think it goes far enough to compel me to hold that 
wlien a purchaser has under cover of his contract got into possession 
the money of his vendor which if turned over to her will reduce the 
amount owing by him under it for purchase money he cannot be 
made to pay it to her until she has sold the land.
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I think that this objection must also fail. The motion also 
was to set aside a garnishee summons on the same grounds and it 
of course must fail too. The costs of the motion will tic in the cause. 
Rule 660 gives the <lefen<lant the right to have his goods returned 
to him upon giving sufficient security for or iiaving into Court an 
amount equal to its appraised value. 1 liavc nothing liefore me to 
shew what tliat appraised value is but unless it is very much in 
excess of the plaintiff's claim he ought to be able to pay it, for in his 
last affidavit he swore that he offered to pay off the chattel mort­
gage held by her on his horses and to pay her claim of $825 in this 
action and $25 for costs. In the hope of enabling these people to 
settle a matter about w'hich there seems to lie very little room for 
dispute I would suggest that the defendant pay the plaintiff's 
claim and costs and if he does that the plaintiff has absolutely no 
right to insist as the defendant swears her solicitor did that he also 
give her a quit claim of hi iterest in the lands.

Motion fnih.

CANADIAN NORTHERN R. Co. v. SPRINGFIELD.
Manitoba Court of Appeal, Perdue, Cameron, Haggart and Fullerton,

JJ.A. Decetnber t, 1919.

Taxes (| III F—146)—Tax sale—Validity.
In Manitoba a tax sale is invalid for every purpose unless the property 

was at the time liable for all the taxes for which it was sold.
(Review' of legislation.)

Appeal from the judgment of Macdonald, J., in an action to 
recover the amount of money and costs paid under protest to 
a municipality to prevent the issue of a certificate of title on a 
sale for taxes. Reversed.

O. H. Clarke, K.C., for appellant ; H. M. Hannesnon, for 
respondent.

The judgment of the Court was delivered by 
Cameron, J.A. :—This action is brought to recover the sum of 

$494.68 made up of $184.80 taxes for 1910 and percentages; 
$174.73, taxes for 1911 with percentages, and $135.15 costs of tax 
application in respect of certain lands, paid to the defendant 
municipality by the plaintiff company under protest to prevent 
the issue of a certificate of title. A case was stated for the opinion 
of the Court and the facts appear in the judgment of Macdonald, 
J. The lands were sold for taxes for the years 1910 and 1911 on
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November 1, 1912. For the former year the taxes were admitted 
to have lieen properly imposed and the defendant municipality 
paid into Court the sum of $192.35, being the taxes for 1911 and 
percentages and interest, but denied liability for the $135.15 
costs of application. Macdonald, J., gave the plaintiff company 
judgment for the $192.35 and costs up to the date of the payment 
into Court but awarded the defendant municipality the costs 
subsequent tliereto. The plaintiff company appeals from this 
judgment on the ground that it was entitled to repayment of the 
costs of application. It is contended that the sale was invalid 
in toto and reliance was placed on the wording of sec. 199 of the 
Municipal Assessment Act, R.S.M. 1913, ch. 134.

Section 199 is as follows:—
199. Upon the expiration of two years from the day of sale, and thereafter 

unless and until the land is redeemed, the tax purchaser or his assigns shall, 
in all suits or proceedings wherein such tax sale is questioned, be primâ 
facie deemed to be the owner of the land.

(2) Upon the expiration of said period of two years the treasurer’s return 
to the district registrar hereinafter provided for shall in any proceedings in 
any Court in this Province, and for the purpose of proving title under the 
Real Property Act, be, except as hereinafter provided, conclusive evidence 
of the validity of the assessment of the land, the levy of the rate, the sale of 
the land for taxes and all other proceedings leading up to such sale and that 
the land was not redeemed at the end of said period of two years; and, not­
withstanding any defect in such assessment, levy, sale or other proceedings, 
no such tax sale shall be annulled or set aside except upon the following 
grounds and no other; that the sale was not conducted in a fair and open 
manner, or that the taxes for the year or years for which the land was sold 
had been paid, or that the land was not liable to taxation for the year or years 
for which it was sold.

In the Revised Statutes of 1891, ch. 101, sec. 191, the wonts 
setting forth the grounds on which, and no other, a tax sale could 
be set aside were these:—

That the sale has not been conducted in a fair and open manner: or 
that there were no taxes due and in arrear upon such land at the time of said 
sale for which the same could be sold.

The issue of tax sale deeds by municipalities was abolished 
and a new method of making title to land sold at tax sales by 
application to the District Registrar was instituted in 1894 by 
57 Viet. ch. 21, sec. 5. The District Registrar was authorised 
and bound to proceed in the manner therein prescribed, and 
issue a certificate of title unless it was shewn to his satisfaction 
that the land was not liable for “the taxes or any portion of the 
taxes for which the same was sold. ” This last mentioned section
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was repealed by 60 Viet. 1897, eh. 21, sec. 1, ar ’ a new set of 
sections substituted. By buIh*h\ (9) of said see. , the District 
Registrar was bound to issue a certificate unless it was shewn to 
him that the land was not liable for “any portion of the1 taxes 
for which the same was sold. ” This latest mentioned section was 
in its turn repealed by sec. 12, eh. 35, 034)4 Viet. 1900 and another 
series of sub-sections substituted, and in sub-sec. (16), there are 
set out the only grounds upon which a tax sale can lie annulled or 
set aside in these words:—

That the sale was not conducted in a fair and open manner, or that 
the taxes for the year or years for which the land was sold had been paid or 
that the land was not liable for taxation for the year or years for which it

These words were carried into the 1902 revision, ch. 117, sec. 202, 
and appear in the revision of 1913, sec. 199, ch. 134, as above 
quoted. It appears therefore that the wonls of sec. 199 on which 
the solution of the question before us depends have been on the 
statute book only since 1900. Decisions of our Courts on the 
validity of tax sale proceedings prior to that time have, therefore, 
little application. Apparently if the legislation above referred 
to enacted in 1894 or in 1897 had remained in force, there could 
have lieen no question as to the validity of the sale liefore us. 
But the wording of sec. 199 is different, and no doubt designedly 
so, and it is now open to an owner to impeach a tax sale on the 
ground that the land was not liable to taxation during the year or 
years for which it was sold. It was sold for taxes for the years 
1910 and 1911, and it was not liable to taxation for those years, 
but only for one of them.

Sec. 152 of ch. 134, R.8.M. 1913, provides that:
Whenever the whole or any portion of any tax on any land hae been 

due and unpaid for more than one year, after the thirty-first day of December 
of the year in which the rate was struck, such land shall be liable to be sold 
for arrears of taxes unpaid thereon up to the time of the making up of the 
list for sale, and the costs of advertising.

Tliis provision is clear. The right to sell arises as soon as 
any taxes, or the taxes for any year, are unpaid for more than a 
year, anti thereupon the municipality has the right to sell for the 
whole amount of the taxes in arrears at the time the list is matle up. 
It is on the basis of this aggregate amount tliat the treasurer 
offers the lands for sale (sec. 165) and the treasurer is authorised 
to give his certificate, in the form given in sec. 175, that he has
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wild tlie bind “for arrears of taxes and cost*. ” The owner of 
the land is given the right of redemption at any time within two 
\ears by paying or tendering to the treasurer “the amount of 
arrears and eosts, for which the san e was advertised and sold," 
together with the prescribed percentages.

It is clear, therefore, that binds are made liable to lie sold 
,-A- for all taxes in arrear at the time of prewiring the lists, provided 

tliat some portion of tliem is in arrear for more than one year. 
After tlie list is made up the municipality deals with all the arrears 
as one amount, and they are the foundation of tlie sale proceedings 
and of the title to tlie purclutser. It is impossible to find any 
suggestion that tlie municipality may offer for sale or sell lands 
for an amount which includes a sum in excess of that lawfully 
due. If that be so, and I sec no escape from tlie conclusion, it 
seems to me tliat the general rule applies that, “if land is sold for 
taxes, a part of which are legal and a part illegal, the sale is void 
in loto. " Black on Tax Titles, par. 230, and tlie cases there 
cited.
tW The decision* generally recognise the following fundamental rules 
That a tax sale is invalid for every purpose unices the property was at the 
time liable for all the taxes for which it was sold.
37 Cyc. 1287. This door of relief, closed by previous legisla­
tion, is now thrown open to the owner. I think the words in 
sec. 199: “for the years for which it was sold" mean : “For 
all the years for which it was sold,” and that as the land was 
not liable for taxation for both the years for which it was sold, 
the sale was for all purposes invalid.

There were some other matters discussed on the argument, 
such as the failure of the company to make the prescribed return 
of this land to the treasurer, but, in my opinion, they have no 
real bearing on the question before us. I would answer the 
question in the case as follows:—

Plaintiff is entitled to recover the whole amount paid to redeem, leas the 
1010 taxes and percentages.

I would allow the appeal and enter judgment accordingly. 
The plaintiff company must have the costs of action as well 
subsequent as prior to the payment into Court, and the costs of 
this appeal. Appeal allowed.
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THE KING v. JEU JANG HOW.
Supreme Court of Canada, Davies, C.J., Idington, Duff, Anglin, Brodeur and 

Mignault, JJ. October 16, 1919.

Habeas corpus (8 I C—10)—Jurisdiction— Habeas corpus—Supreme 
Court Act, R.8.C., ch. 139. secs. 39 (c), 48—Amendment 8-9 
Geo. V., ch. 7, sec. 3—Effect ok person being at large.

An u|>|ieal to the Supreme Court of Canada from the Court of final resort in 
any province except Quebec in the case of habeas corpus will not lie under 
sec. 39 (e) of the Supreme Court Act unless the case comes under sec. 
48, as amended by 8-9 Geo. V. ch. 7, sec. 3.

And when the person, the legality of whose custody was in question, 
has l>een released by the Court below and is at large, the right of ap|ieal 
given by see. 39 (c) does not exist.

[Mitchell v. Tracey it- Fielding (1919), 4<i D.L.R. 520, 58 Can. S.C.K. 
040; Cox v. Hake* (1890), 15 App. Cas. 500, followed (1). See also anno­
tation 13 D.L.R. 722.]

fed Appeal from the judgment of the Court of Appeal for British 
Columbia (1919), 47 D.L.R. 538, reversing the judgment of the 
trial Judge, Murphy, J., allowing an application for a writ of 
habeas corpus and ordering tliat the respondent should be accords! 
I iis liberty and freed from the order for deportation issued by the 
Board of Enquiry under the Immigration Act, 9-10 Hdw. VII., 
1910, ch. 27, see. 33, sub-see. 7. Quashed.

A motion was made to quash the appeal on three grounds: 
(1) That the right of appeal is taken away by sec. 48 of the Sup- 
reme Court Act, R.K.C. 1906, ch. 139, as amended by 8-9 Geo. V., 
eh. 7, see. 3; (2) That the proceedings for halteas corpus arise out 
of a criminal charge and are therefore not within clause (c) of 
sec. 39 of the Supreme Court Act; (3) That the fact tliat the 
respondent was at large under an order for his discharge precludes 
any right of appeal.

Sir Charles Tapper, K.C., for the motion.
R. V. Sinclair, K.C., contra.
Davies, C.J. :—We were all of the opinion at the close of the 

argument on this motion that it must succeed.
The appeal sought to lie quashed clearly does not come within 

any of the classes of enumerated cases stated, in sec. 48 of the 
Supreme Court Act as amended, within which an appeal as of 
right to this Court is given, and as no special leave to appeal as 
provided for in sub-sec. (e) of that section was obtained, we were 
clearly without jurisdiction to hear the appeal.

Tliis objection being, in my opinion, a fatal one, I do not discuss 
the other important points raised at the hearing of that motion.

(1) Reporter's Note—See also Fraser v. Tapper (1880), Coutlee's Dig 104.
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Ah to the question of allowing costs, we were of the opinion that, 
an the ease was not one within the rules requiring a notice of motion 
tx> quash to lie given within the definite time prescribed by r. 4 of 
the Supreme ( ourt Rules (it being a habeas cor pm appeal in which 
no security is required), the motion was in order; the applicant 
was not in fault or default, and was entitled to costs of his motion.

The order of the (’ourt. therefore, is to grant the motion to 
quash the appeal for want of jurisdiction, with costs, !>oth of the 
appeal ami of the motion to quash.

I dinoton. J.:—Under ami by virtue of the an emlment of 
see. 48 of the Supreme Court Act it sterns to me hopeless to contend 
that, without leave, this case is apiXNtlable. The appeal should, 
therefore, lie quashed for want of jurisdiction, with costs.

The suggestion of Mr. Sinclair to let the case stand on the docket 
until the Crown had applied to the (’ourt of Appeal for British 
Columbia to allow* an appeal, seems at first sight, in view of wliat 
we have done in some cases, plausible, but after due consideration of 
all the facts leading up to this appeal and to the hearing of this 
motion, and no attempt having lieen made to invoke the sanction 
of the Court of Appeal, until now, 1 think we should not encourage 
such neglect or even suggest that it is a proper case for now giving 
leave to appeal.

Durr, J.:—A fatal objection to the jurisdiction arises out of the 
provisions of the recent amendment of sec. 48, the appeal clearly 
not coming within any of the classes enumerated in that section 
and leave to appeal not having lieen granted ; but it is desirable,
I think, to deal with another exception to the jurisdiction of this 
Court, taken by Sir Charles Tupper, w'hich appears to be well 
founded. Sec. 48 is a negative section which prescrit»» essential 
conditions, but it does not in any way dispense with the conditions 
prescrit>ed by other provisions of the Act. A ground for juris­
diction must therefore lie found under the enabling sections and 
the provision to which appeal is made 39(c). It is argued that the 
procceclings in this case arise out of a criminal charge but it is 
plain enough that “criminal charge" in this provision means a 
uiiarge preferred liefore a tribunal authorise! I to hear such a 
charge either finally or by way of preliminary investigation. 
The board which directed the deportation of Jeu Jang Howr is 
clearly not a tribunal of that description.
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Another objection, however, is advanced by counsel for the 
respondent, to which 1 think effect must lx1 given, ami that is that 
the right of appeal given by sec. 39(c) in cases of habeas corpus 
does not exist where the Court Mow lias on lens l the release of 
the person, the legality of whose1 custody was in question in the 
Court below and that person is at large1. In Harnardo v. Ford, 
(18921 A.C. 326, it was helel unanin emsly by the House of 1/mls 
that an onier directing the issue1 of a writ of halxas corpus to test 
the right to the custody of a child was an onier within the meaning 
of sec. 19 of the Judicature Act of 1873, 36 efe 37 Viet. (Imp.), ch. 
66, anel as such appealable to the Court e»f Ap]M‘al. This view' of 
see*. 19 that onlers anel jueigments in matters of habeas corpus 
wen; appealable under that section, was not cemsielereel incompat- 
ible with the decision of the House of Lords in Cox v. Hakes, 
15 App. (’as. 506, to the effect tliat under tlie same section ne> 
appeal would lie to the Court of Apical from an order in habeas 
corpus proe;eeeiings elischarging a eletaineel person from custody.

The election last mentioned was basest upon two grounds which 
are best expresscel in the jueigments of Ixml Hersehell anel lord 
Halsbury.

Sec. 19 gives to tlie Court of Appeal general jurisdiction anel 
power to hear appeals from “any judgn ent or order.” It was not 
denied that an oreler fe»r the elischarge* of a pereon in custody was 
primé facie an orele‘r to which the section applied, but it was helel 
that the provision following this general provision (a provision 
which lias its analogue in sec. 39 of the Supreme Court Act) is 
obviously intenelcel to make1 the1 power of review complete anel 
effectual by furnishing the means of enforcing it. As in such a 
case—when the peirson in custody lias lieen ehscharged--the e>rder 
maeie by the High Court coulel not lx; effectively interfered with 
by the1 Court of Appeal, it was considered tliat s.ich an entier eliel 
not Memg to the; class of entiers within the internhvent of see*. 19 
in respect of which a right to hear anel eletermine appeals is given.

The other reason for the decision was that the1 granting of the 
right of appeal in such cases would, to aelopt the language of Lord 
Halsbury, amount to a sudden reversal of the policy of centuries 
in regard to the summary determination of the right of personal 
freedom anel that such a reversal e>f policy ought not te» lx1 inferred 
from general language which, having rcgarel to the context, was 
reasonably open to another view as to its effect.
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These reasons apjiear to me to govern the construction of 
sec. 39(c).

Anglin, J.:—A Board of Enquiry proem ling under sec. 33, 
■ub-eec. 7, of the Immigration Act, 9 A 10 Kdw. VII., 1910, ch. 27, 
ordered the deportation of the rescindent and an appeal by him 
to the Minister of Immigration and Colonization was unsuccessful. 
Thereupon he applied for a writ of habeas corpus which was refused 
him by Murphy, J. On up|>enl tin* Court of Appeal of British 
Columbia granted the writ and ordered the prisoner's discharge, 
47 D.L.R. 538. He is now at large in the Province of Allierta. 
The ( 'rown and the ( ontmller of Immigration at Vancouver appeal 
to this Court from the judgment of the Court of Appeal.

The rcs)>ondent moves to quash the appeal on three grounds:—
(1) That the right of appeal is taken away by sec. 48 of the Supreme 

Court Act, as amended by 8 & 9 Geo. V. ch. 7, sec. 3; (2) That the proceedings 
for habea* corpus arise out of a criminal charge and are therefore not witliin 
clause (c) of sec. 39 of the Supreme Court Act; (3) That the fact that the 
respondent is at large under an order for his discharge precludes any right 
of appeal.

On the opening of the motion counsel for the appellant admitted 
(very properly, having regard to our recent decision in Mitchell v. 
Tracey ami FirUliny, (1919), 40 D.L.R. 520, 58 Can. 8.C.R. 040, 
thatjsee. 48 presents a fatal olfstaclc to the appeal unless leave to 
appeal (can lie obtained from the British Columbia Court of 
Appeal and he asked tluit t he motion to quash and the* hearing of 
the ap]X'nl should lie adjourned to permit of his making application 
for such leave. While it is not unusual to grant this indulgence, 
before doing so the Court should be satisfied tliat in the event of 
leave lieing granted tlie appeal would lie. It therefore becomes 
necessary to consider the second and third objections taken by 
counsel for the respondent.

I am satisfied that the proceedings for the writ of habeas corpus 
do not arise out of a criminal charge. The respondent could not 
have lieen convicted on the proceeding before the Board of Enquiry 
of any criminal offence. Provision for tliat purpose is made by 
sec. 7(b) of the Chinese Immigration Act, R.8.C. 1906, ch. 95, 
as amended by 7-8 (leo. V., 1917, ch. 7.

But I think the third ground on which counsel for the respon­
dent claims that the appeal should be quashed is well taken. The 
principle of Cox v. Hakes (1890), 15 App. Cas. 506, would seem to
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me to he applicable to hoc. 30(c) of tin* Supreme Court Act. 1 
concur in what my brother Duff has said on tliis aspect of the case.

Since, therefore, leave to appeal if obtained would lie futile, 
the application to adjourn the motion to quash and the hearing of 
the appeal to permit of such leave being asked for should lie refused 
and the motion to quash should now lie granted.

Brodkitr, J., concurs with Davies. C.J.
Mionavlt, J.:—I would not care to say that in my opinion the 

principle laid down in Cox v. Hakes (1890), 15 App. (’as. 506, and 
especially in the passage from Ixird HcrschelFs judgment at p. 
527, quoted in the division of this Court In re Charles Seeley 
(1908), 41 Can. S.C.R. 5, tuts the effect of restricting or cutting down 
the generality of the terms of sec. 39(c) of the Supreme Court Act. 
This section, which is not found in any Knglish statute that I know 
of, gives (subject of course to the other sections of the Supreme 
Court Act) a right of appeal from the judgment in any case of 
proceedings for or u]>on a writ of habeas corpus not arising out of a 
criminal cluirgc. Rut the policy of the law seems to me to lie 
clearly against interfering with an order of discluirge or release 
obtained by means of the writ of habeas corpus. ( hi tliat ground 
I concur in tlie judgment quashing the appeal, which of course 
must lie quashed in view of sir. 48 of the Supreme Court Act, 
without BUH]>emling our adjudication so as to iiermit the appellant 
to apply for leave to appeal. Had the appellant applied to tliis 
Court for leave to appeal, I would not, under the circumstances 
of this case, have granted him leave, and had he obtained leave 
from the (’ourt of Appeal, for the mason 1 liavc stated, I would 
not have interfered with the judgment disc!larging the respondent. 
I therefore simply concur in the judgment (plashing tliis apjieal in 
view of the terms of see. 48 of the Supreme ( ’ourt Act.

A pi>eal quashed.

BELL v. CHARTERED TRUST AND EXECUTOR Co.
CHARTERED TRUST AND EXECUTOR CO. ?. BELL AND BURSEY

Ontario Supreme Court, Appellate Division, Meredith, C.J.O., Maclaren, Magee, 
Hodgins and Ferguxon, JJ.A. Ortolter 10, 1919.

Landlord and tenant (6 II D—31)—Oral agreement for lease—Pos­
session—Surrender—Assignment by tenant for benefit of 
creditors—Priority—Fraud—Intent—Claim of landlord for 
possession.

A tenant who, lwing in possession of premises under an agreement for a 
lease not in writing, surrenders the lease prior to making an assignment
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for l tie benefit of créditent, lute not made a fraudulent preference or 
tatrting with property in fraud of creditors, and the surrender made is 
sufficient to give the landlonl possession of the premises in question, as 
against the assignee.

Appeal front tlte judgment of Logie, J. (1919), 49 D.L.K. 113. 
Reversed.

J. M. Ferguton, for the appellant.
W. Laur, for the trust company, respondent.
At the conclusion of the argument the judgment of the Court 

was delivered by
Meredith, C.J.O.:—We are of opinion that the appeal must 

be allowed.
The case made by the respondent is that there was a verbal 

arrangement for a lease from the appellant, of the premises in 
question, to Bursey, for a term of 5 years, at a rental of 190 a month, 
payable in advance; and that possession had been taken under
the agreement sufficient to get rid of any difficulty created by the 
Statute of Frauds. Bursey made an assignment to the respondent, 
the Chartered Trust and Executor Company.

Two actions have been brought, one by the appellant to recover 
possession of the premises, and the other by the respondent, the 
Chartered Trust and Executor Company, for specific performance 
of the agreement for the lease.

The position of the appellant is that there was no final agree­
ment upon any terms; and that, even if there had been, the 
Statute of Frauds would be an answer because there was no 
possession sufficient to take the case out of the statute; that, if 
that contention failed, Bursey had, before the assignment, executed 
a surrender of the lease; and the answer to that by the respondent 
company is, that the surrender was in effect a fraudulent prefer­
ence, or a fraud upon creditors, and was therefore void as against it.

We listened to very learned arguments upon all these ques­
tions, but we think it is unnecessary to deterpiine some of them, 
because, assuming that there was an agreement for a lease and 
possession sufficient to get rid of the provisions of the Statute of 
Frauds, the surrender, if it stands, is a complete answer to the 
respondent company's contention.

Whatever the tenancy was, that tenancy was surrendered. 
The evidence establishes that the surrender was executed the day 
before the assignment became effective; it is said that it and the
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Assignment were drawn on the same day and signed by Buney OWT‘ 
on the same day, but the assignment did not become effective until 8. <’. 
assented to by the company, and its assent was not given until beu. 
the following day after the surrender had been signed; and, there- ril(R'TrKK 
fore, the surrender preceded the making of the assignment. Trust

The learned Judge determined that a case had been made for kxecctor 
specific performance, and that the surrender was not valid by Co- 
reason of the provision against fraudulent preferences. We think iiandith.cj o. 
the learned Judge came to a wrong conclusion as to the fraudulent 
preference; indeed it is not a case of preference at all, but of an 
alleged parting with property in fraud of creditors. It is plain 
that there was no intention on the part of Buraey to prefer the 
appellant or to defeat, delay, hinder, or defraud his creditors.
He was anxious to get rid of the lease; the appellant was desirous 
of his keeping it, and endeavoured to dissuade him from giving it 
up, but he insisted upon doing so.

The result therefore is that the case of the respondent com­
pany fails.

The appeal is allowed in both cases; the action of the company 
is dismissed with costs; and judgment will go in the appellant's 
case for possession with costs. Appeal allotted.

NICHOL v. PEDLAR AND JOHNSTON. aA8K-

Sankatehewan Court of A/i/ieal, Neudandn. Lamont and Elu-ood, JJ.A. C. A.
October ll. 19m.

Execution (| I—3) —Hale of lands by sheriff—Subject to hortoaoe—
Growing crops—Right to same by purchaser.

Growing cro|e ii|sin lands sold by the sheriff under execution, which 
are not cut at the time of completion ami confirmation of the sale, pass 
with the lands to the purchaser.

\liradu v. Keenan iIS7,Vi. 6 P.R. (Ont.) 262; Gavdler v. Heaton (1862),
12 V.C.C.P. SIR referred to.)

Appeal from the judgment of District Court Jutlgc barring Statement, 
plaintiff's claim as purchaser of certain land to the crops thereon 
as against the ikfendants as execution creditors. Reversed.

11 . il. Main, for appellant; IV. A. Adam», for respondents.
Newlands, J.A., concurs with El wood, J.A. Newiaada, la.
Lamont. J.A., (dissenting).:—In 1917, Horatio Nichol, being Lamest,ja. 

a registered owner of the south half of 18-20-15 W. 2nd, mortgaged 
the same to the Canadian Mortgage Association to secure the
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repayment of 13,000 un<l intercut thereon. <>n November 19,
1914, an execution was filed in the Ijand Titles office against 
Nichol at the instance of the Reaver Lumber Co. On July 31,
1915, the defendants herein registered another execution against 
Nichol. On December 15, 1917, Nichol took a lease of the said 
land from the mortgage association, which liad entered into 
possession, for ten montlis, agreeing to pay the association as 
rent the sum of $378.50. On July 17, 1918, during the currency 
of this lease, the said land was sold by the sheriff under the execu­
tion of the Beaver Lumber Co. to one John King, but “subject 
to the mortgage of the association.” The sale was duly con­
firmed. On Septemlier 2, King sold and transferred the land to 
Olive B. Nichol, wife of the sai<l Horatio Nichol, and title was 
issued to her, subject to the said mortgage.

The crop on the land was put in by Horatio Nichol during 
the spring of 1918. On September 10, 1918, the sheriff seized the 
said crop while it was still uncut, under the defemlants’ execution. 
Olive B. Nichol claimed the crop, contending tluit it had passed 
with the sale of the land to King and from King to herself. The 
sheriff took interpleader proceedings ami an issue was directed. 
On the trial of the issue the District Court Judge barred the claim 
of Olive B. Nichol, holding that the mortgagees in the full exercise 
of their rights had entered into possession of the land ami had 
made a lease thereof, that the land had liecn sold subject to the 
mortgage, and therefore the mortgagees' right to jtosscssion by 
their tenant had not liocn interfered with, and consequently, 
Nichol’■ possession was valid as against the purchaser. From 
that judgment the claimant appeals.

In my opinion the trial Judge was right in the conclusion at 
which he arrived. Tlie validity of the lease was not questioned 
before us. That a mortgagee who has entered into possession 
of mortgaged premises may make a valid lease of the same to 
the mortgagor was held by the Court en banc in Rollefson Bros. 
v. Olson (1915), 21 D.L.R. 671, 8 8.L.R. 143.

The sale of the land to King was made “subject to a mortgage 
made by Horatio Nichol to the Canadian Mortgage Association 
for $3,000.” Selling land subject to a mortgage means selling 
it subject to all the rights which the mortgagee may lawfully 
exercise under his mortgage, ami this includes any right which
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ho has already lawfully exercised. One right tluit the mortgagee 
in this case had exercised, prior to the sale to King, was entering 
into possession and making a valid lease of the land. How then 
can a purchaser who lias purchased subject to the mortgagees’ 
l ights under the mortgage interfere with a lease made in the exer­
cise of those rights? The validity of the lease not I icing questioned, 
the purchaser, in my opinion, took the land subject to the lease. 
Had the mortgagees on entering into jiossession put in the crop 
themselves, or by their agent, it would not have l>een open to the 
purchaser to claim the crop. Had any such claim l>een made by 
King, the mortgagee1 could successfully have answered,

You bought subject to our rights, and we are entitled, having entered 
into possession, to crop the land either ourselves or by our tenant.

Any such claim put forward by King must, in my opinion, 
have failed, and the claimant is in no lletter position than King.

I would dismiss the appeal, with costs.
Klwood, J.A.:—On Novemtier 19, 1914, an execution was filed 

in the proper I.aml Titles Office in an action w herein the Beaver 
Lumlier Co. was plaintiff and H. Nichol was defemlant. On 
July 31, 1915, an extx-ution was filed in the same Land Titles 
Office in an action wherein the respondents were plaintiffs and 
the said H. Nichol was defendant. On May 8, 1918, an execution 
was filed in the said Land Titles Office in an action wherein the 
Cockshutt Plow Co. was plaintiff and the said H. Nichol was 
defendant. On Decemlier 15, 1917, said H. Nichol, (who at 
that tin e was indebted to tlie Canadian Mortgage Association 
under a mortgage from the said H. Nichol to the Raid Canadian 
Mortgage Association, <iatcd June 29, 1911, upon the south 
half of sect. 19, Tp. 20, in Kange 15, West of the 2nd Mer. in the 
Province of Saskatchewan) entered into a lease of said lands from 
the said Canadian Mortgage Association as lessor to the said 
H. Nichol as lessee for the term of ten months from the said 
December 15, 1917, upon tern s therein mentioned. Said lands 
were bound by all of said executions, subject to said mortgage. 
On July 17, 1918, the sheriff of the proper judicial district, under 
said execution of the Beaver Lumber Co. against the sait! Nichol, 
sold said land to John King, and on August 22, 1918, executed to 
the said John King a transfer of the said land under such sale, 
subject to said mortgage, and which transfer ami sale were duly

4—SO D.L.R
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confirmed on September 5, 1918. On or atxmt September 2, 1918, 
the said John King sold said land and executed a transfer of the 
same to the appellant, who is the wife of the said H. Xichol. 
Subsequently, a certificate of title to said land issued to the 
appellant. On or about Septeml>er 10, 1918, said sheriff seized 
the crop then on said land, some of which was cut and some of 
which was not cut. Said crop had been sown by said H. Nirhol 
prior to said sale of said land by said sheriff to the said King, hut 
at the tin e of such sale to said King and also at the time of such 
sale by said King to the apixdlant, no part of said crop was cut. 
In consequence of such seizure by the sheriff, the appellant claimed 
to be entitled to said crop, an interpleader issue was directed, 
which was tried by a Ju<lge of the District Court who held that, 
as against the respondents, the crop was the crop of H. Nichol 
at the time of the seizure. The appellant contends that the Rale 
by the sheriff to King carried with it all of the crop then on the 
land and uncut. On the other hand the respondents contend 
that, as H. Nichol at the time of the sale of tlie Umd held the 
land under a lease from the mortgagees, his interest as lessee of 
the land was not disposed of by the sale by the sheriff; that grow­
ing erojw could only be sold under an execution against goods, 
and that growing crops are chattels.

It is quite true that under our rules the sheriff may seize 
growing crops under an execution against goods, and that, for 
some purposes, growing crops are treated as chattels. I am, 
however, of opinion that when land is sold by the sheriff under 
execution, and, at any rate, when at the time of the completion 
of the sale and the confirmation thereof, these crops have not 
Ixxm severed from the land, they pass with the land to the pur­
chaser of it. That is the case here.

My attention has not been directed to any authority exactly 
in point, but it seems to me that the case is very similar to w'hat 
would occur on an ordinary sale of land w here there is no stipula­
tion as to who is entitled to the crops.

In Dart on Vendors & Purchasers, 7th ed. vol. 1, p. 289, the 
author says this:—

Up to the time fixed for completion, the vendor is, in the absence of special 
stipulation, entitled to the crops, and other ordinary rents and profits of the 
land and must bear all expenses and outgoings; he would not, however, it 
is conceived, be entitled to take crops in an immature state, or otherwise 
than in due course of husbandry.
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See also Brady v. Keenan (1875), ti P.R. (Ont.) 262. And in 
(laviller v. Heaton (1862), 12 V.C’.C.P. 510, Draper, says 
at p. 521 :—

I have no doubt but that although a sheriff’s deed has relation back 
to the day of sale for the pur|M>se of defeating or overriding any intermediate 
proceedings or conveyance; yet the sheriff’s vendee cannot bring or maintain 
ejectment until he has obtained the sheriff’s deed.

Does the fact that the execution debtor while holding the 
legal estate to the land also held title as lessee from the mort­
gagee, prevent the slieriff from conveying all of the estate which the 
execution debtor held? I do not think it does. No consideration 
of the rights or interests of the mortgagee can effect tike question, 
because 1 apprehend that, under an execution against the goods 
of the tenant, no matter whether the tenant were the holder of 
the legal estate or not, the tenant's interest in the land should l>e 
seized and sold by the sheriff. In the case at bar, so far as the 
rights of the execution creditors arc* concerned, the execution 
debtor's title as lessee merged in his title to the freehold; once the 
sheriff had the right, under the execution under which lie sold, to 
sell the land in question, he had the right to sell all of the execution 
debtor’s interest in that land. Tlie order confirming the sale 
directed the registrar to issue a title to said land free from all right, 
title or interest on the part of the said H. Nicliol, subject only 
to said mortgage and the taxes and seed grain liens, if any.

Sec. 149, sub-sec. (3) of the Dual Titles Act, 1917, Sask. 
Stats. (2nd sess.) ch. 18, which is the same as sub-sec. (3) of sec. 
118 of ch. 41 R.S. Sask. 1909, is ns follows:—

(3) From and after the receipt by the registrar of such copy, no cer­
tificate of title shall be granted and no transfer, mortgage, incumbrance, 
lease or other instrument executed by the execution debtor of such land 
shall be effectual, except subject to the rights of the execution creditor under 
the writ while the same is legally in force.

In my opinion the effect of the aliove provision is to prevent 
the execution debtor from in any way dealing with the land 
except subject to the execution filed. If he could not make a 
lease of the land, I am of the opinion that he could not accept a 
lease, except subject to the rights of the execution creditor.

In my opinion, therefore, the appeal should he allowed with 
costs, and the claim of the appellant to the goods seized allowed. 
The respondents should pay the appellant ’s costs of the interpleader 
proceedings below. .4 ppeal allou'ed.
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DOMINION REDUCTION Co. Ltd. v. PETERSON LAKE 
SILVER COBALT MINING CO. LTD.

Supreme Court of Canada. Darien, C.J., Idington, Duff, Anglin and Brodeur, JJ.
June 17, 1919.

Mines (I II A -34)—Dbhosit or “tailings” on private lands -Permis­
sion or owner—Property in “tailings.”

“Tailings” from ore reduction deposited on the private lands of a
company by another company, with the iMinnission of the former, but
with no agreement as to removal, become the property of the first men­
tioned company.

((1918), 46 D.L.R. 724, affirmed.)

Appeal from the decision of the Ap|«llnte Division of the 
Supreme Court of Ontario (1018), 40 D.L.R. 724, 44 O.L.R. 177 
in an aetion to detem ine the ownership of tailings from a 
reduction trill, discharged on private property. Affirmed.

II’. NetbiU, K.C. and A. (!. MacKay, K.C. for appellmt.
/. F. Ucllmuth, K.C. and Med. Young, K.C. for respondent.
Davies. C.J.:—I concur with Anglin, J.
Idington, J.:—The res|x>ndent lias owned since July 5, 1907, 

under a indent of that date, a lake covering over 200 acres and by 
a grant of alxiut two years later date a strip 33 feet in width round 
said lake.

The apix-llant claims tlie tailings resulting from the mining 
and reduction operations carried on by a succession of owners of a 
mine and n ill hereinafter referred to which were deposited from 
till c to tin e in the said lake, I «longed to respondent.

The Nova Scotia Silver Cobalt Mining Co., Ltd., had acquired 
a mining property of 29 acres lying 60 feet from said lake and 
erected a mining reduction mill thereon in 1909 or 1910 and began 
to operate it in 1910.

The tailings from tliat mill were deposited in said lake by said 
Nova Scotia Co. until it assigned for the benefit of its creditors 
in May, 1912.

The respondent's managers gave no written authority for this 
being done.

A witness who was secretary for each of said respective com­
panies tries to establish some understanding between them in 
regard to the terms upon which such deposits were made. But 
there is really notliing tangible in what he says which would 
support any title such as alleged in the Nova Scotia Co.

And seeing that his memory evidently failed him as to the time 
over which that dual position extended on which he seems to rely 
for his obtaining the understanding. I doubt if it is to be trusted
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beyond thin, that the parties were all friendly an<l probably some­
one for respondent assented to the Nova Keotia Co. dumping its 
seemingly useless rubbish into the lake.

I am quite sure no one then concerned ever dreamed at that 
time of that deposit ever being or lieeoming worth taking away.

The assignee of said Nova Scotia Co. evidently thought so 
also, for he failed in his conditions of sale to refer to the refuse or 
rubbish, or aptly to descrilie it. And hence there is a difficulty in 
tracing any title to it in appellant by means of the ikieument* 
before us.

The appellant therefore fails to obtain or shew any title to so 
much of the material in question as resulted from the operations 
of the Nova Scotia Co. and thereby, or coincident therewith, lost, 
as it seems to me, any right to claim anything of evidential value 
in favour of itself in the said secretary's story as having a I earing 
helpful to the appellant in this ease, for bis serving, at least in a 
dual capacity, ceased in 1912.

Curiously enough stress is laid on the story as I icing something 
which can be used in a possibly connective way to support the 
alleged title of successive owners and operators of tlie said mill.

It is only to shew how worthless it is in favour of third parties 
strangers thereto that I have considered and referred to it at all.

Then again the transfer from the purchaser to the company, 
formed to take over this business, and now appellant, seems to 
fall short of expressing what one would expect in evidence herein 
if such an asset were ever thought of.

No schedule of what it purported to assign is in the case. 
Indeed the purchaser transferred to the appellant only what he 
got and that was nothing touching the title to what is now in 
dispute.

There is in short as it seems to me nothing tangible in support 
of the claim made by appellant unless and until the transaction 
of May, 1913, to which the trial Judge has given effect.

I cannot read that, or aught connected with it, or lending up 
to it, as containing a re-grant to the appellant of property, which, 
according to law, on such a state of facts us presented and as I 
interpret them had, from day to day as deposited, become the 
property of the respondent.

I cannot see why, when it dawned on someone interested in 
the appellant that this quandum rubbish heap might lie made
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productive of wealth, that he and others shrank from putting their
8. C. claim in plain language if designed to make the title of their 

Dominion company clear, unless perhaps it had dawned on respondent at or 
Reduction a|g)ut the same time ami hence it would lie useless to set up such

Peteeson
pretension.

It would have been interesting to liave had a little more
Silver enlightenn ent on the progress of scientific discovery which made 
Mining it manifest that there weir |*,ssil)ilities in the rubbish heap, and 

C°- Ltd, tlu- date when that hecim e known to those concerned in this liti- 
Idinetoa, 1. gat ion.

I think the cases cited do not help appellant anil that the law 
has lieen properly applied by the Courts lielow to such facts as 
appear to me in this case.

The appeal should be dismissed with costs.
Duff, J.:—The appeal should be dismissed with costs. 
Anolin, J.:—The material facts of this case appear in the

Duff, J.

opinions of the trial Judge (1917), 4l O.L.R. 182, and of SJeredith, 
C.J.O., who delivered the unanimous judgment of the Appellate 
Divisional Court (1918), 46 D.L.R. 724, 44 O.L.R. 177.

The ownership by the appellant of, and its right to remove the 
tailings deposited in the arm of Peterson Lake owned by the 
respondent after July 2, 1915, is conceded. That there was no 
transfer to it of any right to the tailings deposited by the Nova 
Scotia Silver Cobalt Mining Co. prior to May 20, 1912, seems 
equally clear, if indeed the Nova Scotia Co. possessed that right.

The ownership of the tailings deposited between May 20, 1912, 
and July 2, 1915, is more debatable. That they were deposited 
with the consent of the respondent company is admitted. It is 
reasonably clear that until July 2, 1915, there was no agreement 
as to any right of removal. Where was the ownership of these 
tailings on that date? If it was in the respondent there was no 
consideration for any transfer of it to the appellant.

On the whole evidence I find no satisfactory proof of any inten­
tion prior to July, 1915, that the appellant company should retain 
title to this material which at the time of its deposit had no present 
commercial value. Determining the question of title as of July 1, 
1915—which I think is the proper course—in the light of all the 
evidence, including the subsequent correspondence, my conclusion 
is that on that date title to the tailings then in the lake had vested
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in the respondent company; and I find nothing which divested it. 
The resolution of the Peterson Lake directors, the letter of that 
company’s secretary of July 2, 1915, written in answer to the 
request contained in the letter of the apjiellant's solicitors of 
May 14, and the terms of that letter itself are quite consistent with 
the consent to removal given hv the resolution being intended to 
apply to tailings thereafter deposited. If title to the tailings tliere- 
tofore deposited had already vested in the respondent company 
there would, as already stated, lx; no consideration to support the 
re-transfer of it to the appellant. The resolution and the letter of 
July 2, would be quite insufficient for that purpose. Neither do 
they, in try opinion, afford any evidence tliat it had lxx*n thereto­
fore intended that the title to tailings deposited before July 2, 
1915, should remain in the appellant company. On the contrary, 
taken with the letter of May 14, they rather indicate tlie conferring 
on that company of a right of removal in regard to future deposits 
which it did not enjoy in regard to those already made. If the 
inference of abandonment and accretion (using these words in a 
non-technical sense) unanimously drawn by the Judges below was 
not clearly right, as I incline to think it was, the evidence at all 
events falls short of what would be necessary to enable us to say 
that it was wrong.

I would dismiss the appeal.
Brodeur, J. :—1 concur with mv brother Anglin.

A ppeal dismissed.

FORESTREET WAREHOUSE Co. r. VAN DER LINDER.
Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart, Simmon» and 

McCarthy, JJ. December 6, 1919.

Solicitors (| II B—26)—Authority or plaintiff s solicitor to bring 
action—Application to dismiss by dhfendant—Notice of 
motion to plaintiff.

An application by the defendant to dismiss an action on account of the 
alleged lack of authority to bring the same on the part of the plaintiff’s 
solicitor, cannot succeed when proper notice of the .notion is not served 
on the plaintiff.

Appeal from the order of the Master, dismissing an application 
for the dismissal of an action on the ground that the plaintiff's 
solicitor had no authority to bring it. Affirmed.

C. F. Adams, K.C., for appellant; Millican and Afillicant for 
respondent.
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The* judgn ont of the Court was delivered by
H ai.vky, C.J.:—This is an appeal, referred by Walsh, J., from 

an < îrdor of the* Master dismissing an application of the defenelants 
for the dismissal of the action on the ground that the solicitor 
had net authority to bring it, anei fetr an order that the solicitor he 
ore lend to pay the costs.

The evidence on which the elcfcneiant found his application 
is the statement of tlie solicitor tliat he had no direct instructions 
from the plaintiffs but ree*eive<l his instructions from solicitors 
in Ontario, anel certain statements made by the plaintiffs’ secretary 
on exan ination for discovery expressing ignemmee of the action 
anel certain proceedings.

Before the Master maete the oreicr there was prexluceel to him 
a cable n essage purporting to con c from the plaintiffs stating 
that the board of directors approved of the action, anel in the 
appeal to the Judge there was prexluceel what purported to I» a 
copy of a resolution of the tioard of elirectors confirming, ratifying 
and approving of the solicitor’s course in bringing the action anel 
instructing him to proceed with it. I leave examined all the 
authorities cited by counsel and some others, but I have faileel to 
fine! any case similar to the present one. In most of the cases the 
application has been by the party for whom the solicitor assumed 
authority or on evidence of the party repudiating the authority. 
In Standard Construction Co. v. Crabb (1914), 7 S.L.R. 365, the 
solicitor had acted on the instructions of the managing elirector, 
but, the other directors and a majority of the shareholders dis­
approved of the proceedings and repudiated his authority. I can 
see no reason why even if the action were begun without authority 
the act of the solicitors, like that ejf any either agent, could not 
be adopted and approveet by the principals. It is urged that 
evidence shoulel not be received on an appeal and that in any 
event it is not disclosed what material the board of directors 
had liefore them, so that we cannot tell whether they ratifiée! 
with full knowledge. The latter point, it seems to me, is one 
entirely lietween the plaintiffs and the solicitor. For the express 
purpose of assuming the burdens as well as the benefits of the 
litigation, they have adopted the action and they could not say 
as against the defendant that they did not liave full knowledge, 
and it is therefore no concern of the defendant whether thev had.
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There were several other points discussed on tlie argument hut it 
appears to n e that tlie application could not lx? granted for want 
of notice without considering anything further. Mr. Bennett 
argued the ease for the defendant. Mr. Clarke appeared to 
oppose it. When ho was asked whom he represented, he said he 
w; s instructed by the solicitors. If lie appeared for the plaintiffs 
it was because the solicitors liad authority to retain him for the 
plaintiffs, in other words had authority to conduct the action. 
If otherwise, the plaintiffs were not repiesented. The notice of 
motion is <lireeted to the plaintiffs ns well as to the solicitors but 
it is dated May 21, and was returnable on June 6, while the plain­
tiffs are, and are described in the style of cause as, of London. 
Lngland. It is quite clear, therefore, that it was not served on 
them otherwise than upon the solicitors. W hile the defendant’s 
ground for tlie application is that the solicitor is not his solicitor.

To say that the solicitor must prove his authority when it is 
questioned, even if a correct statement, does not take away the 
fact that tlie plaintiff has something at stake w hen an application 
is made to dismiss an action which purjiorts to lie his action. 
The solicitor n ight fail to prove his authority even though it 
existed. If the action is dismissed, it is on the ground that the 
solicitor has no authority, and the notice to him quite clearly cannot 
lie deemed to be a notice to the plaintiffs' whom the notice alleges 
he docs not represent.

The case is quite different from one in which the application id 
nu ’c by or with the approval of the principal who repudiates the 
solicitor’s authority.

In such a case as this, the plaintiff is entitled to notice, and the 
defendant for the purpose of notice treated the solicitor as the 
plaintiffs' solicitor.

1 think the application could quite properly have been refused 
on this ground alone, and I would dismiss tlie appeal with costs.

Appeal dismissed.
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ONT. COWANS ». CROCKER PRESS Co.
u (•' Ontario Suiirrmt Court, Aptnllalr Dtrùtmn, Meredith, C.J.C.P., Riddell, 

Latehjurd imV8Mh, JJ. October SI, 1919.

Him* anu not» (| IV B—96)—Phomihnorv note roe (200—Suit in 
Covnty C’oi kt Nota depohitkij in bane—Not paid—Pbotested
HT BANE—VnNXCEHHAST—NoTAEIAI. PTt> llll.lA OP KXCHANOE
Ait, bei’. 100—Competence op Division Coüet—Couth—Hkt-opp 
—Costs op appeal.

Vmlcr per. 100 at thp Bills of Kxclinnge Act, the tuskers of s note on* 
I,mm.I without protest. himI so h notice of protest furw shied to tlieni by 
the hoMer's spent is tiiirs-i'ceesrv. Nntsrisl fees for such protest rsiinot 
lie Hthlcil to the amount of tlie note on suit so as to hrinp it within County 
Court jurisdiction.

Statement. Appeal Iiv ilefetnlimts front the jiitlgn eut of a County Court 
Judge in an action to recover the amount of a peon iseory note. 
Revemetl.

The following statement of tlie facts ie taken front the judg­
ment of Riddell, J.:—

Hie material facts of this case are very few and .very simple. 
Hie plaintiff received from the defendants a promissory note 

for $200. of which all of the defendants were makers. Tlie Dom­
inion Rank living the plaintiff's Itank, the note was made payable 
at that hank; tlie plaintiff placed it in that hank “to collect it” 
for him, “just to receive" the money—lie did not discount or place 
it to his account or liorrow money on it—lait did endorse it in 
blank. When the note liecame due, the hank hail it protested, 
sending notice to the plaintiff as well as the defendants. This 
action to recover tlie amount of tlie note, interest, anil the notarial 
fees, was brought in the County Court of the County of York, 
and the defence set up was an agreement to extend tlie time 
for payment by renewal, etc.

During the trial, lief ore His Honour Judge ( oatsworth without 
a jury, the learned Judge asked why the action was not brought 
in a Division Court, and counsel said, “Tlie protest fees attached 
to it.”

Roth tlie merits and tlie jurisdiction were argued; and the 
learned Judge held explicitly against tlie defendants on the 
merits. On the question of jurisdiction he gave no specific 
decision ; hut, after reserving judgment, he directed judgment to 
lie entered for the plaintiff for the amount of the note, interest, 
and notarial fees, “and costs on tlie County Court scale." It 
does not appear that he was exercising a discretion to award
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County Court costs in a Division Court case; but it is clear that 
he thought that the plaintiff could not liave sued in the Division 
Court. •

<1. T. Walsh, for the appellants.
<!. E. Newman, for tlie plaintiff, respondent.
IlmiiELL, J. (after setting nut tlie facts its alwve) : We reserved 

ju'lgn iTtt to consiiler if tliere was any (mssiblr ground upon 
which the judgirent could U- sustained. I can find itonic

On the merits indeed (except as to the notarial fees) there 
can lie no question—“hope springs eternal in the human breast," 
and notliing but a statute making such a course a crime punishable 
by imprisonment will prevent clients and their solicitors pleading 
a contemporary oral agreement in variance with tlie tenus of 
the note. Tlie long line of cases like Abrey v. Crux (1809), L.R. 
5 C.P. .17, many of which are collected in Maclarcn's Rills Notes 
and Choques, 5th cd„ pp. 45, 40, is not sufficient to deter such 
pleading—but these cases do prevent the Court from giving 
effect to it.

As to tlie notarial fees, those notified were the defendants and 
the plaintiff —the defendants are all makers of tlie note, and conse­
quently are in tlie same case as acceptors of a bill -Rills of Kx- 
change Act, RAC. 1900, ch. 110, sec. 180 (2)—and they are 
Imund without protest : sec. 100; Trtachr v. Hinton (1821). 
4B.il Aid. 413: Smüh v. Thatcher (1821), 4 R. & Aid. 200.

Tlie liank was simply the agent of the plaintiff to collect tlie 
money on tlie note—it could not, by having tlie jsiseession of the 
note, make liim liable to tlie bank; he was not liable on tlie note 
at all, but was its owner. It would lie an nlsurdity to give notice 
to the owner of a note for tlie pretended purpose of making him 
liable. Liable to whom? To himself of course. The note must 
lie considered as though it had remained in the plaintiff's iKissession 
instead of I icing handed by him to his agent.

Protest then was wholly unnecessary. That tlie bank did— 
if it did—charge these fees to the plaintiff is of no consequence^ 
tlie plaintiff cannot, by jiaying a wholly liaseless claim, make the 
defendants his debtors for tlie amount jmid.

Tlie appeal should lie allowed as to tlie notarial fees.
As to costs, the defendants raised and argued the point in tlie 

trial Court; they were forced to come here to obtain their legal
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°"T~ righto, and they should have the coeto of the appeal. Ai to roeto
8. C. hclow, the plaintiff should have brought his case in the Division

Cowans Court; but the defendants should not have set up the untenable
• »■ defence they did—justice will lie done if we award the plaintiff 

Crockkr _. . .... _
Phera Co. Division Court coeto lielow, without a set-off.

1 do not overlook the reason assigned liefore us for suing in the 
County Court, vii., that-the plaintiff had a large note obtained in 
the same transaction, and brought this action as a test case. 
Even sup|io«ing that that would lie a good reason, which 1 wholly 
deny, the Division Court would lie as good as the County Court. 
A judgment on the present note could lie useful in an action in the 
Supreme Court, only on the principle of ret ailjudicala, “estoppel 
by matter of record"—the judgment of a Division Court operates 
as effectively in this way as that of the Supreme Court of Canada.

LatchKOHD anil Middleton, JJ., agreed with Riddell, ,1. 
Meredith, C.J.C.P.:—Vpon the argument of this appealMeredith,

C.J.C.P. judge cut iras n-sorved, at my instance, hecauap, if tile facto were 
as they were said to Isi, the awarding to the plaintiff notarial Ices 
would be unaccountable; and tlw fact that tlie note was endorsed 
by the payee, who is the plaintiff, was a rirrtin stance which inili- 
cuted that the facts were not accurately understood and stated 
when it wi.s said tluit the plaintiff hail never parted with hie 
property in, or his legal possession of, the note.

A perusal of the evidence shews that at tlw is inclusion of his 
testimony the plaintiff did ssv that the bank was only Ids agent 
for the collection of tlie note. 1 state tlw sulwtanre of his testi- 
n ony, not his won's: tlwrc was nothing more; and what was said 
was said at the end of tlw testimony in a rather long trial upon 
the merits of tile defence to the action.

It may lie that, if the plaintiff's statement that tlw bank was 
n erelv his agent had lieen followed up, it might have I wen proved 
tlrnt the note had Iwen legally transferred to the bankers as holders 
in due courue for value- that tlw note was really discounted, the 
lurnunt of it Iwing placed to the enslit of the plaintiff in his 
current account with the liank, as is usual, and so the protest 
would have been proper and necessary. But no one seems to 
have olwcrved any significance in that evidence: and nothing 
more was said on the subject.

And that is plainly the reason why tlw amount of the notarial
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charges \\:ih added to the uinouut of tlie note and interest in the OWT‘ 
judgii ent. Attention was not sufficiently called or <lirecte<l to 8. C. 
the jxunt. It is true that the jxiint wan mentioned, hut it was Gowans 

only mentioned, and n ight easily have Ihxmi overlooked in dealing Crocker 
with the sulwtantial question, which was tried, that is: whether Press Co.
the defendants were at all liable, in this action, to the plaintiff Meredith 

. cj.c.p.on the note.
The plaintiff's testimony therefore being: that he never parted 

with the note, or any of his rights under it; that the In ink was mere­
ly his agent for the collection of it; there can lie no contention 
that the defendants were rightly made liable for notarial charges: 
and the apix>al must therefore be allowed, and with costs, itecause, 
though" the amount of the notarial charges is small, it made the 
difference tatween a case within Division Court jurisdiction and 
one beyond it: a question involving a considerable amount in costs.

The judgment must lie reduced by the amount of the notarial 
charges: the plaintiff is entitled to costs on the Division Court 
scale: but the defendants should not have any set-off of costs. 
The note is one of two—the other for a n ueh larger amount— 
the two said to lx* quite alike ns to liability; so that the defendants 
have had the Ix-nefit of a consideration of their defence, and have 
failed upon it, at a small cost; though the plaintiff night have 
sued on Ikith notes, when lxitli liecame payable, and have had his 
costs on the Supreme < 'ourt wale. Appeal allowed.

GOAD v. NELSON. SANK.

Saxkalrkeu’aH Court of Ap/teal, Haultain, *C.J.S., \t wlumh, Lamont and C A 
Klirood, JJ.A. Ibct tnhrr .1. 1919

Pkdlkrs (11—1) -Hawker's and Pedler'n Act, 2 Geo. V., 1912, Sake., 
cm. 37 -Samples and patterns—Conviction—Appeal on stated

A sidesman carrying goods which were neither "samples" nor “ pat terns'" 
hut merely to shew the class of work clone by his firm, cannot be convicted 
for a breach of the Hawkers and Pedlers Act, 2 Geo. V., Sosk., eh. 37.

Appeal from the judgment or order of a Justice of the Peace statement, 
on « stated case arising from a conviction under the Hawkers and 
Pedler’s Act, 2 Geo. V. 1912, Sank., ch. 37. Reversed 

J. F. Frame, K.C., for appellant.
//. K. Sampeon, K.C., for respondent.
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base.
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Nelson.
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From a Judgment or Order, made by J. W. Mclennan, Justice 
of the Pence, in and for the Province of Saskatchewan, in the 
matter of an Appeal, tiy way of Stated Case, from a certain 
Conviction, or Order made by J. W. McLennan, one of His 
Majesty’s Justices of the Peace, in and for the Province of 
Saskatchewan, wherein, the appellant hereinafter named, upon 
the information of T. Nelson, of Katnaack, Saskatchewan, here­
inafter named, was ordered to pay the sum of $37.00, living a 
fine in the sum of $25.00, and (Mists in the sum of $12.00, and in 
default thirty (30) days in Regina Jail.

Havltain, CJ.S. (dissenting):—The following is stated for 
the opinion of the Court:

1. On August 23, 1019, Corporal T. Nelson, of Kamsack, Saskatchewan, 
a police corporal, of the detachment of the Provincial Police at Kamsack, 
Saskatchewan, laid an infonnation before me, charging L. F. Goad, that he, 
the said L. F. Goad, on or about August 23, 1919, at or near Kamsack, in 
the Province of Saskatchewan, did go from house to house, carrying or exposing 
samples or patterns of goods, wares, or merchandise, for purposes of sale, 
by such samples or patterns, and upon the understanding that such goods, 
wares or merchandise will afterwards be delivered in the municipality, without 
having firs' obtained from the Provincial Secretary, a hawker’s and pedler’s 
license, contrary to an Act respecting Hawkers and Pedlera, 2 Geo. V. 1912, 
Saak., ch. 37.

2. On August 25, 1919, the said L. F. Goad appeared before me in 
answer to a summons served upon him and pleaded not guilty to the charge 
as contained in the information.

3. On the evidence of the accused, I find the following facts:—
(a) On Saturday, August 23, 1919, Corporal T. Nelson interviewed a 

man, who gave his name as L. F. Goad, representing the Dominion Art 
Co., Ltd., of Toronto, who informed the said Nelson, that he was taking 
orders for enlarging photographs. He produced a sample case for my exam­
ination, which contained 2 enlarged photographs; samples of the work that 
he was soliciting orders for, and the said Goad failed to produce a hawker’s 
and pedlcr's license, for the Province of Saskatchewan, on request.

(b) On August 22, 1919, the accused called at the house of Annie C. 
Stewart, in the vicinity of Kamsack, Saak., soliciting orders. He had 2 
pictures in a large sample case, which he stated was a design of the picture, 
that his company would produce a similar picture from a small photograph, 
which Mrs. Stewart gave him, and which was to be an exact likeness of the 
■nail photograph, which was a family picture, and Annie C. Stewart signed 
an order in the following terms:
“Dominion Ait Company, Ltd., P.O. Kamsack.

Toronto, Canada. State Saak., Date Aug. 22, 1919.
You will please make for the undersigned from the photograph delivered 

to your agent this day 1 G. r./19x13 finely finished painting and deliver the 
same to me on or about the 29 day of Sept., 1919.
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The price of the painting is 125 00 SA8K.
Advertising allowance 10 00 ç ^

Leaving a Balance Due op 115 00 Goad

which I agree to pay upon delivery. *•
The above price doee not include frames or glass. w ELBON
It is understood that this order cannot lie countermanded. Verbid Haehaim, CJ.S. 

agreements not recognised.
This order is given you upon the further «tmdition that your company 

will deliver the paintings so ordered in suitable frames which the undersigned 
ie entitled to accept upon payment of a reasonable price, if the frames are 
satisfactory. In the event the undersigned doee not accept the frames and 
pay for same ♦ ■ «•y are to lie delivered forthwith to your deliveryman.

I am to receive one additional painting at no additional cost.
Received by L. F. Goad. Mrs. B. F. Stewart,

Advertising Salesman. Customer.”
fc) On August 22, 1919, the ap|iellant called at the house of Mra.

Russell Ritchie, in the vicinity of Kameack, Sask., taking orders for enlarging 
pictures. He had a sample ease, and exhibited the pictures therein contained, 
and stated that a large picture would be made from a small family photograph, 
handed to him, which was a picture of Mrs. Ritchie’s mother, and secured an 
order for a picture under the same terms as in the preceding |>aragraph.

(d) None of the parties solicited are dealers in this class of pictures by 
wholesale or retail. When the order is taken, it is forwarded to the office 
of the Dominion Art Co., in Toronto, Ont., and from the small photograph, 
a hand painting is made, called a tritone painting, made of 3 colours. The 
background is sepia, and the others water colours and ink. It require* an 
experienced artist to do the work. The completed picture is delivered to the 
purchaser one month after the date of the or<ler, and the small photograph is 
then returned to them.

4. The appellant carried a small grip, alxiut 15 x 22 inches large, con­
taining 2 pictures of the same class of work, made in 3 colours as above 
descrilied, the said enlarged picture* being without frames.

5. The appellant did not sell or offer for sale the enlarged pictures so 
carried, to any of the persons solicited, but exhibited them to such persona to 
display the class of work and the artistic finish.

ft. At the time the order is taken a coupon in the following form is handed 
to the customer:

"For advertising purposes, this certificate will be accepted as a TKN 
DOLLAR' payment on one of our New $20 Tritone Convex Portraits, and 
one 120 Tritone Portrait Free.

Groups extra. Dominion Art Company, Ltd.
Groups extra.”

7. Dominion Art Co., Ltd., ie a corporation under letters patent, issued 
from the Department of the Secretary of State for Canada, and bearing 
date March 16, 1917, and among other powers given to it by the said letters 
patent, it is empowered:

(a) To manufacture, produce, buy, sell and deal in all kinds of drawings, 
prints, paintings and other pictorials, reproductions and representations and 
picture frames and all other articles of merchandise and generally to carry on 
the business of art dealers;
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(e) To purchase, lease or otherwise acquire and to hold, exercise and 
enjoy all or any of the property, franchises, good-will, rights, powers and 
privileges held or enjoyed by any person or firm or by any company or com­
panies carrying on or formed for carry ing on any business similar in whole or in 
part to that which this company is authorised to carry on either in its own 
name or in the name of any such person, firm or company, and to pay for such 

CJ.8. property, franchises, goodwill, rights, powers and privileges wholly or partly 
in cash, or notwithstanding the provisions of sec. 44 of the said Act, wholly 
or partly in paid-up shares of the company or otherwise and to undertake the 
liabilities of such person, firm or company ;

(e) To carry on any other business (whether manufacturing or otherwise) 
which may seem to the company capable of ticing conveniently carried on in 
connection with its business or objects or calculated directly or indirectly 
to enhance the value of or render profitable any of the company’s property or 
rights;

(f) To apply for, purchase or otherwise acquire any patents, grants, 
copyrights, trade-marks, trade-names, licenses, concessions and the like 
conferring any exclusive or non-exclusive or limited right to use or any secret 
or other information as to any invention which may seen capable of being 
used for any of the purposes of the company, or the acquisition of which may 
seem calculated directly or indirectly to benefit the company, and to use, 
sell, assign, lease or grant licenses in respect or otherwise turn to account the 
property, rights, interest or information so acquired;

(k) To procure the company to be licensed, registered or otherwise recog­
nised in any foreign country and to designate persons therein as attorneys or 
representatives of the company with power to represent the company in 
all matters according to the laws of such foreign country and to accept service 
for and on behalf of the company of any process or suit ;

(n) To do all such other things as are incidental or conducive to the 
attainment of the above objects;

(o) To do all or any of the above things in Canada or elsewhere and a* 
principals, agents or attorneys;

(p) The atiove objects, powers and purposes of the company shall be 
deemed to be several and not dependent on each other, and the company 
may pursue or carry on any one or more of such objects, powers or purposes 
without regard to the others of them, and no clause shall be limited in its 
generality or otherwise construed having regard to any other clause of such 
objects, powers or purposes.

(q) The business 01 purpose of the company is from time to time to do 
any one or more of the vets and things herein set forth and it may conduct 
its business in any Prov ice or territory of the Dominion of Canada and in 
foreign countries and may have one office or more than one office and keep 
the books of the company in any place in which the company may do business 
although outside of the Dominion of Canada except as otherwise may be 
provided by law.

I found the appellant guilty of the offence charged, and fined him 125, 
and costs amounting to |12 and ordered that in default of payment, be should 
serve 30 days in Regina Jail.

The following questions are respectively submitted for the opinion of 
this Honourable Court of Appeal:
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(a) Whether this contract was a contract for the sale of goods or the 
employment of an artist?

ft») Whether the picture carried by the traveller was not a picture of 
another person designed to show artistic skill and not a sample of goods or a 
pattern?

(c) Whether the accused is a hawker or pedler, within the meaning of 
the Act, seeing that the act of painting is the essential portion of the contract, 
and the article contracted for was not in existence, and the accused did not 
expose nor offer for sale, nor sell it?

(d) Whether the accused is a hawker or pedler, within the meaning of 
the Act, seeing that the enlarged picture or portrait, subject matter of the 
contract, is a family relic only and not an article of commerce?

(e) Whether the Act, in so far as it purports to place a tax upon persons 
residing in another Province, and making contracts within Saskatchewan, 
while materials and labour are all outside the Province, is not ultra rtres, 
as being a restraint upon interprovincial commerce?

(f) Whether the Act does not also contravene the powers of the Dominion 
to incorporate companies (I) to do business in Saskatchewan (2) to carry 
on interprovincial trade?

(g) Whether the Act does not also contravene the power of the Dominion 
to regulate trade and commerce, and also the provision of the British North 
America Act, which provides for the admission in each Province of all articles 
of growth, produce or manufacture or any other |»roduee?

(h) Whether the Act does not also contravene the power of the Dominion 
to incorporate Dominion companies to carry on business throughout the 
Dominion?

On August 29, 1919, the appellant applied to me to state and sign a 
case under sec. 761 of the Criminal Code, and delivered to me a request in 
writing to state such case, and, on that date, I ordered him to enter into his 
personal recognisance, for the sum of $300 under the terms of sec. 762, con­
ditioned to prosecute his appeal without delay and to submit to the judgment 
of the Court, and pay such costs as awarded by the same, and the appellant 
has entered into such recognisance and has lodged the same with me.

Dated at Kamsaok, Saskatchewan, this 11th day of September, A.D. 
1919.

SA8K.
cTa.

Goad

Haahsia, C.J.B.

W. J. McLennan (Seal)
Justice of the Peace, in and for the Province of Saskatchewan. 

Tin* first four questions n ay lie dealt with together, and turn 
on the question whether or not, on the facts, the appellant is a 
hawker or iiedlvr within the meaning of An Act respecting Hawkers 
and Pedlcrs, l**ing eh. 37, 2 Geo. V., 1912, Sask.

The interpretation of the terms “luiwker” or “pedler" in 
sec. 1 of the Act, as amended by 7 Geo. V'., 1917, eh. 34, sec. 
28, so far as the present ease is concerned, is as follows:—

In this Act the expression “hawker” or “pedler” means a person who 
carries and exposes samples or patterns of goods, wares, or mer­

chandise for purposes of sale by such sample or pattern and upon

•r)—60 D.L.R.
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the understanding that surh goods, wan» and merehandiae will afterward" 
he delivered in the municipality to anv |iereon who ie not a wholesale or retail 
dealer therein.

Goad The contract enteted into between the partie», oh eet out
Nsison in the stated cane, in unquestkinnbly a eontreet for the nale anil 
■h*.cjs delivery of a chattel. namely I (l.r. I# x 13, finely finished 

pointing.
The very terns of the contract itself are n complete answer 

fo the argunent advaneetl by mutuel for the appellari that the 
mntraet was a contract for work anil lalsmr, and not a contract 
for the aale of good». The mntraet in dearly a contract to pro­
duce a chattel which was to lie transferred for a stated mnnidera- 
tion from the maker to the respondent who entered it, and on this 
p«*nt the cane of Lee v. (infin (1861), 1 H. A 8. 272, 121 E.R. 7Hi. 
very aptly apidien. See also. The Canada Bank NaU E'iyranrii; 
and Brinling Co. v. The Toronto H. Co. ( 180S), 22 A.R. (Ont.), 462. 
28 Halsbury 861 ; I Law Quarterly Review, 9-10.

Having found that the mntraet in question was for the sale 
anil delivery of goods, it in clear from the further facta, an stated, 
that it wan a mntraet for the nale of gooik to I» afterwank deliv­
ered in tie municipality to a person who wan not a wholesale 
or retail ilealer therein. It also appears that the sale was mode 
liy reference to certain painting» which were carried and exposed 
liy the appellant. Were thine |>uintings so carried and exposed 
salt pies or pat tern» of the goisk afterwanln to tie delivered? If 
the two [minting» which were nliewn to prospective custoners 
were only shewn ns examples of the painter's artktic skill, I should 
not call them aim pies. But the facts ns stated, and the terms of 
•hi' onler, shew them to I lave lieen more than that. Their 
dimensions and colouring wen1 more im|>ortant elements in the 
transaction than their artktic value. The very terns of the 
onler, “I (l.r./lti x 13 finely finished [minting," refer in my 
opinion, to an article of a ntnndanl description quite unrelated to 
the portrait to he repnaluced. I therefore come to the con­
clusion that thk wan a cane of sale by sample, and that the appel­
lant wan a hawker or pcdler within the provisions of tlie Act.

The points involved in the remaining 4 questions were not 
raised on the argun ent liefore un, but I should answer tlicm all 
in the negative, simply on the ground that the Act in question
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j9 binding on all person» whether resident in the Province or not, 
and on all companies, whether created by the Provincial Lcgis- 
laturc or by the Federal Parliament. The Act docs not in any 
way attempt to prohibit anyone or any company from carrying 
on any business, I nit simply imposes a general license fee for the 
purpose of raising a revenue. H. v. Créât Went Saddlery Co., 
etc., etc. (1919), 48 D.L.R. 386.

The conviction should therefore lie affirmed.
Newlandh, J.A.:—This is a stated case submitted by a Justice Newts*. j a. 

of the Peace for the opinion of tln* (ourt on a conviction under 
the Hawkers and Pedlers Act, 2 (îeo. V., 1912, Seek., eh. 37.

The Justice states on the evidence that he finds the following 
amongst other facts:
thst the appellant, representing the Dominion Art Co., Ltd., of Toronto, 
informed the proeeeutor that he was taking orders for enlarging photographe 
and he produced samples of the work that he was soliciting orders for

After giving particulars of two cases wliere appellant solicited 
orders, he states, in the case submitted:

4. The appellant carried a small grip about 16 x 22 inches large, containing 
two pictures of the same class of work made in three colours as before described, 
the enlarged pictures being without frames.

6. The appellant did not sell or offer for sale the enlarged pictures so 
c arried to any of the persons solicited, but exhibited them to such persons to 
display the class of work and the artistic finish.

A numlier of questions are submitted for the opinion of this 
Court, the effect of which arc: Should the appellant have taken 
out a license under the Hawkers and Pedlers Act?

The only part of the definition of a hawker anil pedler the 
apiiellant could come under is, in sec. 1 as amended by 7 Geo. V.,
1917, Saak., ch. 34, sec. 28:

A person who goes from house to house or carries and exposes
samples or patterns of goods, wares or merchandise for purposes of sale by 
such sample or pattern . and upon the understanding that "ueb 
goods, wares, and merchandise will afterwards be delivered in the municipality 
to any person who is not a wholesale or retail dealer therein.

The persons with whom appellant was dealing were not either 
retail or wholesale dealers in such goods.

I think the finding of fact above set out practically decide! 
this case, t.e., that the pictures “were exhibited to display the 
class of work ami the artistic finish;” they therefore were not 
carried and exposed as samples or patterns of any goods, wares or merchandise 
for purchase and eale by such sample or pattern.

SANK.

C. A.

9.
Nelson
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Both thesis words “sample" ami “pattern" have various 
meanings, and we therefore have to construe them in relation 
to the subject matter in which they are used. There is no diffi­
culty with the word “sample," liceause, in the Sale of Goods 
Act and ordinarily in the sale of goods, it means a 
relatively email quantity of material, or an individual object from which the 
quality of the maee, group, specie», etc., which it représenta may be inferred; 
a specimen. Now chiefly, a small quantity of some commodity presented or 
shewn to customers as a specimen of goods offered for sale.

New Eng. Diet., par. 2.
The pictures curried in this case were obviously not samples 

of goods which the appellant was selling.
A “pattern" in none instance* has a meaning similar to a 

sample, as, for instance, the following meaning is given to the 
word in the New English Dictionary, par. 5: “A specimen or 
part slwwn as a sim ple of the rest.” As lioth words are used in 
the Act, I <lo not think they were intended to mean the same 
thing. But they arc Uith used in reference to the salt1 of goods, 
and, therefore, they must lie construed in relation to such a 
matter.

In discussing the wonl “pattern" in reference to the registra­
tion of a design under the Patents, Designs and Trade Marks 
Act, 46-47 Viet. 1883, rh. 57, in In re Rollamti's Registered Design 
[1898], 1 Ch. 237 at 252, Vaughan Willian s, L.J., says:

If you have to apply theer wonl* to such different subject-matters a* 
wall-paper, lace, and engineer*' pattern*, you obviously in practice give a 
very different meaning to the word “pattern." Sometime* the pattern con- 
■ieta wholly of shape,• sometimes the pattern may consist of partly of shape, 
and sometimes the pattern, as in the case of pattern stamped upon wall 
paper, does not involve any shape at all—it is all pattern. But you have to 
look at the particular subject-matter;

Now in this case the subject matter is the sale of goods, and 
therefore the wonl “pattern” refers to the pattern of tlie material 
offered for sale. It is used in the san e sense in which Chilly, 
L.J., uses it in the alsive cast*, at 248. In discussing the difference 
between pattern and shape, he says:

The practical distinction is shewn by *uch a common illustration a* 
that which I will give: “I like the shape of your coat, but I think that the 
pattern of the materials is in execrable taste."

I think the wonl “sample" is used in tlie Act as a small quantity 
of some commodity prerented to a customer as a sjiecimen of the 
goods offered for sale, ami that the word “pattern" is used as a
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piece of the material shewing the design of the ornamentation of 
tlie goods, as in the ease of cloth, wall paper or lace.

Having come to this conclusion, then, the pictures carried by 
tin1 appellant were neither “samples,” i.e., a small quantity of a 
larger commodity, nor “patterns,” t>., a piece of the nuiterial 
shewing the design of the ornamentation, hut, as the Justice 
found, were carried to shew the class of work and artistic finish 
which the company he represented would do for the customer.

It is unnecessary for me to discuss the oilier questions raised, 
and I would answer the questions asked by the Justice generally, 
that the appellant was not guilty of an offence under the Hawkers 
and IVdlers Act and that the conviction should lie (plashed.

Lamont, J.A., concurred with Newlands, J.A.
Klwood, J.A.:—I am of the opinion that the pictures carried 

by tlie appellant were neither “samples” nor “patterns" but 
were carried to shew the class of work and artistic finish of the 
work which the company, which the appellant represented, 
would do for its customers, and that, therefore, the conviction 
should lie quashed.

( (function (/unshed.

SA8K.

c~a.

Nelson.

Newton*, I .A.

I amont, J.A. 
Elwood, J.A.

COY, McLEAlf AND TITUS v. S.S. “D. J. PURDY.” CAN.
Exchequer Court of Canada, Audrtte, J. November 8, 1919 f;

Coliioil (| I A—3)—Evidence—Weiuhinu - Disinterested witnesses 
—Reasonable probabilities.

In rase of s collision between two ehq* in a narrow channel the evidence 
of disinterested witnesses standing on the shore in such a position of 
advantage as to have a full and clear view of both ships and who follow 
I lie courses and manoeuvres of the vessels, will be accepted in preference 
to that of a passenger in the saloon of one <if the ships with a limited range 
of sight as to the course of the two colliding ships.

That where there is conflicting evidence, the Court should examine 
into the probabilities of the matter and draw its own conclusion as to 
what would be the most reasonable courses.

A The MaruStewart" (1844), 2 Win. Rob 244, and The “AiUa" (18«0). 
tuart's Adm. 38, referred to.]

Appeal from a judgment of the Exchequer Court of Canada, Statement. 
New Brunswick Admiralty District, in an action for damages 
caused by a collision hetw'een two ships. Reversed.

The judgment appealed from is as follows:
Haxen, L.J.A.:—The collision in question in this suit took 

place opposite Middle Hampstead in the St. John River, on the
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5th October last, lietween twelve and one o'clock in the afternoon.
Ex. C. It was alwut a mile and tliree-quarters higher up the river than
C„v, Hampstead wharf, and in that part of the river winch lies between

McLean Long Island on the east and the main lmnk of the River St. John 
and Titv#

». on the west. There was a light wind—in the language of the 
“fj8J captain of the “Purdy” it was “a little mild breeze" and there 

Pchdv " was a current in the river of alwut two miles an hour. The day 
was clear.

It is first necessary to ascertain from the evidence and the 
position and courses of the vessels prior to and at the time of the 
collision and how the collision occurred. It was claimed on 
behalf of the "Premier" that after leaving Gerow’s wharf on the 
eastern side of the River St. John, it rounded Long Island, coming 
over to the Hampstead side at first and then coming over in a 
slanting course to the long Island side, and then proceeding 
parallel with Long Island and within a very short distance of its 
shore, up river; that when it first sighted the “Purdy” that ship 
had rounded what is called the curve in the island and was coming 
down river about midstream or further over towards the Hamp­
stead shore, and that when it was within a few hundred yards of 
the “Premier” it turned suddenly to port and ran into the 
"Premier," striking it almost, though not quite at right angles on 
the port side, about eight feet aft of midships, injuring the 
“Premier” to such an extent that it had to be beached in order to 
prevent it sinking. Evidence to this effect is given by the captain 
and members of the crew of the “ Premier,” by some passengers who 
were on board, and by some witnesses who saw what occurred 
from the shore about half a mile away. As the river at the point 
where the accident occurred is between nine hundred and one 
thousand feet wide, these witnesses not only viewed the disaster 
over the water, but over a considerable distance of land intervening 
between the point where they stood and where the water on the 
western side of the River St. John commenced, and while I do 
not in any way dispute their bona fidet, I am disposed to think 
that they were not in as good a position to speak accurately in 
regard to the accident or the distance of the “Premier” from 
Long Island or the position of the "Purdy” as would be those 
who were on the vessel# at the time when the accident occurred, 
and that it would be an easy thing from their viewpoint to be 
mistaken in regard to the matter.
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On the other hand, the evidence on behalf of the "Purdy” is 
to the effect that the vessel rounded the point of the island and 
came down river running within a short distance of the Long 
Island shore and parallel to it; that when the “Premier” was 
first sighted it was coming up river on the Hampstead side of the 
midstream, ami that it gradually came across towards Long 
Island; that the "Purdy” continued its course down river, keeping 
to the port side of midstream and close to Long Island, and that 
if both vessels had kept their course they would have passed one 
another without any accident occurring, but that as they approach­
ed the “ Premier" kept coming over towards the Long Island shore, 
and finally attempted to cross the bows of the “Purdy." The 
“Purdy’s" engines were reversed, but it struck the “Premier” 
at the point that I have mentioned with the result as before 
stated.

As is the case in nearly all collision cases, the evidence was of a 
very conflicting character, and if there was only the verbal evidence 
of the witnesses to be considered it would be a difficult matter to 
decide between them. Some of the evidence, however, I think 
should be referred to. One of the witnesses was Mr. Parker 
Glasier, who was travelling on the "Purdy” that day, and who 
has had an experience of half a century in connection with steam­
boating and freighting on the River St. John. He states that he 
had his dinner on board the boat about twelve o'clock, and that 
when he came out of the dining saloon the “Purdy" was quite 
dose to the island shore, that a returned soldier came out at the 
same time with him, and they stood talking, facing the Hampstead 
shore, and that after they had been talking a short time the 
soldier asked him what that was coming up river, and Mr. Cdasier 
said it was the “Premier." At this time the "Premier” was 
between a quarter and a half mile below the “Purdy," and nearly 
midstream, while the “Purdy" was quite close to the island shore 
and keeping quite close to it. He judged that the boats were 
between a quarter and a half mile apart when he first sighted the 
“Premier." He went on with his conversation with the soldier 
and did not see the “Premier" again until the boats were right 
dose together; that the “Premier” then changed her course to 
starboard and ran towards the island and across the bows of the 
“Purdy," when the collision occurred, although at that time the
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“Purdy” luul reversed her engines and was backing. He states 
that if the “ Premier” had continued on the course that she was 
apparently on when he first saw her, and the “Purdy" had con­
tinued on the course that she was on at that time, they would 
have passed one another in safety. He swears distinctly that the 
“Purdy,” which is 140 feet long, was not more than three lengths 
from the island nor more than two lengths from the eel grass where 
the deep water begins and that when the collision occurred l)oth 
Ixmts were close to long Island. This evidence given by Mr. 
Glasier is confirmed by the evidence of the officers on the lx>at, 
members of the crew and other passengers. It will lie seen 
therefore that there is very strong evidence in support of both 
contentions. The witnesses, however, all agree that the angle of 
incidence at which the “Purdy” struck the “Premier” was only 
a little less than a right angle, and this is confirmed by a photo­
graph which is placed in evidence, and by the evidence of Richard 
Tetallick, an experienced ship carpenter who was called in to 
give evidence regarding the state of the “Premier” after the 
collision took place.

The contention on the part of the “Premier” is that when the 
two lxiats were only a short distance apart, the “Premier” lx»ing 
nearer the island shore and running up parallel to it, the “Purdy” 
suddenly turned, without any apparent reason for so doing and 
ran directly over to the “Premier.” If the “Premier” had not 
been there she would undoubtedly have run on the shore of the 
island. I cannot see wrhat possible reason there could be for 
such action on the part of those who were in charge of the “ Purdy,” 
and fully expected to hear some evidence to the effect that the 
steering gear and machinery of the “Purdy” was out of order on 
that day. No such evidence, however, was offered, though there 
was evidence from the mate of the “Purdy” to the effect that it 
was a hard boat to steer in windy weather, and that was the only 
evidence offered which in any way bore upon this subject. The 
fact, however, that the blow from the “Purdy” was delivered 
almost at right angles, had an important bearing on the case. 
The evidence of those on board the “Premier” is to the effect that 
the “Purdy” and “Premier” were only a few hundred yards 
apart, when as they allege the “Purdy” changed its course and 
turned sharply to port. Captain McLean in cross-examination
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stilted that when the “Purdy” changed her course she was about 
200 yards from the “Pren ier,” that is, that there were about 200 
yards from the bow of the one to the other on parallel courses, 
and that there were about 200 yards laterally between the two, 
and that if the “Premier” had held on its course and the “ Purdy” 
had held on her course that where the collision took place they 
would have passed with 200 yards from port side to port side. 
In order, therefore, for the “Purdy” to have turned to port and 
run into the “Pren ier” it would have had to make a very sharp 
turn and from the evidence given I do not believe it could have 
turned so quickly as to have struck the “Premier” in the way 
that it was alleged to have done by the witnesses for the libellant. 
In order to have inflicted the wound, the blow lieing delivered 
almost at right angles, the “Purdy” would have had to turn a 
quarter circle, and I cannot make myself believe, in view of the 
evidence, that she could possibly have done so in that space, 
with the “Premier” moving up river all the tine. A witness 
named Connor, who was called on behalf of the “Premier,” states 
that the “Purdy” was only two hundred or two hundred and 
fifty yards above the “Pren ier” when she blew, and that she was 
about one-third of the river out from Long Island, or may be a 
little better, and other witnesses agree to the same thing. The 
only evidence given as to the possibility of the “Purdy’s” ability 
or inability to turn in the space that I have mentioned so as to 
inflict the blow on the “Premier” if it was running up the Long 
Island shore, was given by Captain Day, who upon licing asked 
the question as to the distance in which the “Purdy” could be 
turned at a right angle from her course, said that it would take 
nearly the width of the river there.

In view of all the evidence, I have come to the conclusion that 
if the “Purdy” was coming down river about midstream or a 
little nearer to the Hampstead shore, and the “Premier” was 
coming up along the Long Island shore, that it would have been 
a physical impossibility for the “Purdy” when within aliout two 
hundred yards of the “Premier” and being two hundred yards 
distant from her in a lateral direction, to have turned so sharply 
to port as to strike the “Premier” the blow which she received, 
and I find that the collision occurred when the “Purdy” was 
proceeding down river on the port side of midstream, when the
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“Premier” on its way upstream attempted to cross the bows of 
the “Purdy” for the apparent purpose of getting to the starboard 
or Ix>ng Island side of the river. Although I have come to this 
conclusion, it by no means determines the ease, for there are other 
important matters connected with the rules and regulations for 
the safety of vessels at sea which must be considered before it can 
!>e settled that the course pursued by either vessel was the proxi­
mate cause of the collision.

The first of these questions which I have to decide is as to 
whether the St. John River at tliis point is or is not a narrow 
channel. No definition of a narrow channel had ever been 
attempted, and I think it is largely a matter of common sense, and 
is a question of fact that must be decided by the Judge trying the* 
case in which it arises, liaving regard to the general tenor of 
decisions in other courts. At this point the river was from nine 
hundred to one thousand feet wide, the River St. John being 
divided by Long Island into two channels, of which this was the 
western. I have considered the cases in which the question of 
narrow channel has arisen, and find that the Detroit River at 
Bar Point, The Tecumeeh (1905), 10 Can. Ex. 44, at p. 61; 
the harl)or of Charlottetown, P.E.I., near Alshorn Point, The 
Tiber ( 11X10), 6 Can. Ex. 402, at p. 407; the mouth of Char­
lottetown Harbor outside the blockhouse, The Heather Belle 
(1892), 3 Can. Ex. 40, at p. 46; the south channel in Nanaimo 
Harbor, The Cutch (1893), 3 Can. Ex. 362; the entrance to 
Halifax Harbor, The Parisian, [1907], A.C. 193, and the navigable 
channel in the harbor of Sydney, were all held to be narrow 
channels. In some of these cases the channel was wider and in 
some narrower than at the point where the collision occurred. In 
addition to the cases I have mentioned we have a case in New 
Brunswick of The (ieneral (1844), (sec Stockton’s Vice-Admiralty 
Reports, p. 86), in which it was decided by the late Judge Waters 
that the St. John River at Swift Point, which is a few- miles al)ove 
Indiantown, and where the width of the river is about a quarter 
of a mile, or considerably wider than the point where the present 
collision occurred, was a narrow channel. There is also the case 
of The Tecumseh, 10 Can. Ex. 44, at p. 61, in which Mr. 
Justice Hodgins of the Ontario Bench, held that the channel in
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question, lieing about eight hundred feet wide must, lie thought, 
lie held to cotre within the designation of narrow channels men­
tioned in Article 21, especially in view of the length and tonnage 
of steamers sailing on the island water. The length of the1 “ Punly ” 
was one hundred and forty feet and that of the “Pren ier" ninety- 
three feet, the tonnage of the latter being one hundred and ninety- 
one, and I liave considered the size of these vessels in con ing to 
the conclusion which 1 have. It was contended by the learned 
counsel for the “Purdy” that what was a narrow channel at 
night might not be regarded as a narrow channel during the day, 
and tliat the size of vessels which were in the habit of traversing 
the water, and other circumstances, must lie taken into account. 
I have given consideration to this argument, and while them is 
son e authority to the effect that a Judge might well consider the 
size of vessels that traverse the waters in question, I cannot 
possibly bring myself to think tliat whether a channel is narrow 
or not can possibly depend upon whether it is being used by day 
or by night. If it is a narrow’ channel at one time of the day in 
my opinion it is narrow during the whole twenty-four hours. 
After giving full consideration to the cases that have lieen decided 
on the subject, and to all the facts and circumstances of the 
present case, I have come to the conclusion tliat that part of the 
St. John River where the accident occurred, which is from nine 
hundred to one thousand feet in width—the dee]) water in which is 
probably about seven hundred feet in width, is a narrow’ channel, 
and I so find. Having come to that conclusion it is quite clear the 
rules and regulations for the safety of ships at sea will apply. 
Article 25 provides tliat in narrow channels every steam vessel 
shall, when it is safe and practicable, keep to tliat side of the 
fair-wav or channel w’hich lies on the starfioard side of such 
vessel. On the day the collision occurred it was perfectly safe 
and practicable for both vessels to do so, and yet neither of them 
observed the rule. If the “ Punly ” had kept to the starboanl side 
of the channel, and had the “Pmmier” when first sighted by the 
“Punly” been on the starboanl side of the fair way or mid­
channel, and kept on that course, the vessels could have passed 
without collision. So far as Rule 25 is concerned, both vessels 
were delilierate transgmssors of the law’. Had lioth lieen on the
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side where they should have been or had either been on its proper 
side, I do not think the collision would have occurred, and I am 
of opinion that in thus violating the rule both vessels were at 
fault and contributed to the disaster. It was urged that the 
proximate cause of the collision was the action of the “Premier" 
in going too far to starl>oard after the “Purdy" was sighted, 
instead of proceeding up on the port side. In view of the fact, 
however, that the “Purdy" was not following its proper course 
and its being out of its course was a contributing cause1, I cannot 
accede to that view.

Two other ixnnts Mere taken on ltehalf of the “Premier" under 
the rules and regulations. One was that there was a violation of 
Article 28, which provides that when vessels am in sight of one 
another, a steam vessel under way in taking any course authorized 
bv the rules, should indicate that course by certain announcements 
on her whistle, and that the only signal that was given was by the 
“Purdy," which gave one short whistle, which is contended meant 
that it was directing its course to starlioard. The evidence with 
regard to the short whistle was that it was given when the vessels 
were almost in collision, and at the same time the bells were given 
to the engine room for a reversal of the engine. I am not deciding 
what this short whistle meant for there is contention on that 
point and evidence to the effect that on the St. John River one 
short w histle is given w hen a steamer is approaching a wharf or a 
snag in the river, and is a direction to the engineer to stand by 
his engine. I do not think it necessary to do so, as the whistle 
was, in my opinion, under the evidence, given too late to have any 
effect one wfay or the other. Had a whistle lx*en given by either 
vessel at an earlier period the collision might have been avoided.

It was also claimed that the “Purdy" did not have a sufficient 
look-out. In my opinion this applies to Ixith vessels. There was 
very little evalence regarding the matter, and in my opinion had 
there l)een an adequate look-out on either vessel the accident 
might have been avoided. Such a contention it seems to me would 
apply with equal force to the “Premier" as to the “Purdy." 
Having found that both vessels were to blame by non-ol>servance 
of Article 25 of the Regulations I give judgment in accordance 
with the rule laid down in the London Steamship Owners' Insurance
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Company v. Grampian Steamship Company (1890), 24 Q.B.D. 003, 
for the lil)ellant against the “Purdy” for one-half of the amount 
by which the “Premier's” damage exceeds the damage to the 
“Purdy,” and as no damage was claimed by the “Purdy,” tliat 
will be one-half the damage which the “Premier” has incurred. 
No evidence was given at the trial with regard to the amount of 
damages, so I presume it will be agreed upon between the parties. 
If not, there will have to be a further application in order to ascer­
tain it.

The appeal was heard by Audette, J.
Fred. U. Taylor, K.C., for appellant.
J. li. M. Baxttr, K.C., for respondent.
Audette, J.:—This is an appeal from the judgment of the 

Local Judge of the New Brunswick Admiralty District, pro­
nounced on April, 2, 1918, in a collision case, wherein he found 
both vessels to blame and gave judgment and
pronounced in favour of the plaintiffs’ claim for one-half damages and con­
demned the ship “D. J Purdy” in the amount to be found due to the plaintiffs 
for such half damages.

The action arises out of a collision which took place shortly 
after 12.30 o’clock, in the afternoon of October 5, 1918, between 
the S.S. “Premier” (93 feet in length) and the S.S. “Purdy,” 
(145 feet in length) on the St. John River, N.B., between Central 
Hampstead and Long Island. The weather was good, not sunny, 
but witli a clear atmosphere. There was a current of two miles 
an hour, and the wind was blowing about six miles an hour down 
river.

The collision occurred quite dost; to Long Island shore, where 
the “Premier” was lieached within a minute or two after the 
accident.

The witnesses on behalf of the plaintiffs, anti there is great 
unanimity between them, testify that on the day in question, the 
“Premier” having left St. John, at about 8 o’clock in the morning, 
for Chipman and intermediate ports, stopped at Gerow’s, on the 
eastern shore of the river, alx>ut opposite Spoon Island, and thence 
proceeded up river toward Long Island and taking the channel 
between that Island and Central Hampstead, cleared the southern 
end of the Island by passing and keeping her course very close to 
the Island, on the eastern side of the channel, with the object of
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avoiding the current in tk 1 centre1, which had been at the time.
Lx. (\ increased by freshets. It is further contended that the “Premier”
Coy, all through steadily kept her course; close to the Island, on the1

McLean eastern side of the river, which at that place is reckons! to Mi\n I iti
Mtween 850 to 1,000 feet wide. The attention of those on l>oard 
of her was especially attracted by the cel grass which grows on 
the shore of the Island, and l>eing so close to the shore fear was by

Audette, j some entertained that the propeller might get entangled in this

While thus keeping her course, the “Premier” contends that 
having seen the “Purdy" coming down—almost mid-stream— 
some witnesses placing her slightly to the west of the fair-way— 
at alx»ut 250 to 300 yards, she blew' one short blast, which was 
immediately answered by one blast from the “Premier.” The 
"Purdy” then suddenly changed her course, slashing across the 
river—swung herself upon the “Premier,” striking her abaft 
midship, practically at right angles, perhaps 40 degrees, and 
inflicts! a jagged V shaped hole, of alxmt 18 inches wide and 
running about four feet Mow the water line. The Captain of the 
“Premier” gave one MU to stop, and when the “Purdy” got 
clear and released the "Premier,” the “Premier” was ordered 
ahead again, and was beached whilst there was still steerage on 
her, thus saving the passengers and the Mat, while the “Purdy” 
backed right across the river.

Now, on Mhalf of the “Purdy,” it is alleged and testified to. 
among others by her Captain, that when turning the Mnd she 
first saw the “Premier,” the “Purdy" was aMut one-quarter 
of the way across from the Island side where the width of the river 
is aMut IKK) feet; and, he asserts, the “Premier” was then, aMut 
opposite Hampstead, a little to the westward side of the fair-way, 
and that afterwards she seemed to come more to the middle, the 
“Purdy” keeping the same distance from the Island.

The Captain claims he held his course for some time after 
seeing the “Premier," intending to pass to port. He does not 
think lie did ever go as far as mid-stream, but u'ould not be positive 
about that. When he saw the “Premier” holding her course he 
changed his own course to port, and shortly after that, he says, 
the “Premier” changed her course and tried to cross his Mw, and 
at that time she was aMut two lengths from the “Purdy.” He
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further contends he held the “Purdy's" course to port until 
she got to the left of the “Premier," and then steadied up. In 
the result it is contended the “Preiricr" travelled from west to 
east across the river, and threw herself across the “ Purdy’s” bow.

Therefore, it is common ground that the collision liappened, 
that the “Purdy" struck the “Premier" slightly aft amidships 
ns already mentioned, almost at right angles, and that the collision 
took place on the east side of the river, very close to I-ong Island. 
This latter fact lieing a very important element to consider in the 
endeavour to place the right interpretation ui>on the evidence— 
the collision having taken place in the course the “Premier" 
should have followed and away from where we should expect the 
“Purdy."

The evidence adduced on helm If of both parties with respect 
to the course pursued is very conflicting. The “Premier" con­
tends she always kept to start>oard and close to the Island, and the 
“Purdy" practically contends the “Premier's" course previous 
to the collision was from the west of the fairway towards the 
Island, while the “ Purdy's" course was on a short distance from 
the Island and not on the western side of the fair-way or not in the 
midway.

Let us endeavor to reconcile this conflicting evidence with the 
object of discerning the truth.

Approaching the evidence on the question of reliability, one 
must first admit that the five witnesses heard on behalf of the 
“Premier," who were standing on land, at Central Hampstead, 
were in the very best intuition to witness the manoeuvre of the two 
vessels. Not only could they see the vessels 1 tetter, but this 
testimony is that of absolutely disinterested witnesses, neither 
influenced nor biased one way or the other, as witnesses and 
officers on board a vessel may be, and so often are. Indeed, as 
Wellman, on the Art of Cross-Examination, so truly says tliat 
one sees, perhaps the most marked instances of partisanship in Admiralty 
cases which arise out of a collision between two ships. Almost invariably 
all the crew of one ship will testify in unison against the opposing crew, and, 
what is more significant, such passengers as happen to be on either ship will 
almost invariably be found corroborating the stories of their respective

I fear this is a weakness in the make-up of human nature, and 
while such a witness is not deliberately committing perjury, he
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is unconsciously prone to dilute or colour the evidence to suit a 
particular purpose by adding a bit here and suppressing one there, 
but this bit will make all the difference in the meaning.

I accept without hesitation the evidence of the four witnesses 
on land, not only because they are disinterested and corroborated 
but because they were in a better position to follow the courses 
and the manoeuvres of the vessels, and their unanimity is also 
very convincing.

A deal of this class of evidence adduced by the passengers on 
board is given not from actual observation of the course of the 
vessel, but by deduction from casual observation at a given 
moment.

One must also not overlook the personal equation resulting 
from 1 icing on board a moving body. It is next to impossible for 
one on a moving vessel, unless he is in a position which allows 
him to see her from stem to stem, and at the same time maintain a 
complete and commanding view of the shore, to follow the course 
or evolution in the manoeuvres of a vessel.

Moreover, in cases of collision,
where the evidence on both sides is conflicting and nicely balanced, the Court 
will be guided by the probabilities of the respective cases which are set up. 
11 The Mary Stewart” (1844), 2 Wm.Hob. 214; “The Ailsa” (1800). 
2 Stuart’s Adm. 38.

Let us pursue this search for finding what was the most reason­
able course, the course most consonant with probability, tliat these 
vessels would have followed under ordinary circumstances.

What is the course that the “Premier” should have followed 
after leaving Gerow, if not the one substantiated by the unanimous 
evidence adduced in her liehalf? She leaves Gerow, takes the most 
direct course to clear the south end of Long Island, and keeps 
as close to the Island as is consistent with good seamanship, with 
the double object of keeping out of a current that would impede her 
speed and of shortening her course while keeping in good waters- 
maintaining a direct course. Moreover, travelling in a narrow 
channel, she keeps to the starboard side of the channel.

Wliat is the most rational course for the “Purdy,” after 
clearing the liend in the Island, if not to keep in the fair-way, near 
or to the west of it with the object of benefiting by the current 
and also, as she is travelling in a narrow channel, to keep to star­
board?
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However, there has been a false manoeuvre somewhere; but 
so far, the courses of the two vessels, up to the time the “Purdy ” 
sheered to port, is absolutely the reasonable one, the one most 
probable and in accord with ordinary seamanship—the very 
one described by the four witnesses viewing the manoeuvres from 
the land, whose view 1 accept corroborated as it is by the balance 
of the plaintiff’s evidence, although questioned by evidence to 
which 1 am unable to give credence.

A perusal of the defendant’s evidence, conflicting as it is with 
the plaintiffs’, will shew conclusively tluit it is not only weak, but 
it is also wanting, excepting perhaps tluit of the Captain, in any 
statement resulting from personal observation consonant with 
that reliability from which one can deduce a satisfactory con­
clusion. Let us, as an example, examine the testimony of the 
old man Glasier—a witness upon whose testimony the learned 
Judge below seems to lay great stress, and rests his judgment 
in a large measure. That testimony has impressed itself upon 
my mind as earmarked with improbability from his manner of 
stilting facts more from surmise and conjecture tlian from actual 
personal observation, leading me forcibly to adhere to the view 
that the evidence of the shore-witnesses must in preference be 
accepted.

He thinks the position of the “Premier” is as he says, with 
respect to the east shore, when he docs not see that shore from the 
place he is standing, in fact, he was mostly absorbed, as he admits, 
in the conversation he was carrying on with the returned soldier, 
and his evidence, for the most part, is no more than an offer of 
opinion as to what he thinks and not from personal observation. 
And here again the personal equation of a person standing in the 
saloon of the boat and looking exclusively to one side of the stream, 
would militate against its acceptance, in preference to the evidenc 
of the shore witnesses corroborated in the manner hereinafter 
mentioned. g&jl

Then the nautical knowledge of this witness, who was travelling 
free on board the “Purdy,” was most deplorably inadequate, and 
that ignorance seemed to have been shared by the “Purdy’s” 
crew, as disclosed by the evidence.

Here follows an extract from the evidence of witness Glasier, 
viz: pp. 135, 136 and 137:
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Q. How is it that you figure you were below the bend if you didn’t take 
particular notice about the houses? A. Of course I only think, but I think 
we were below the bend. Q. You say you think the “Premier” was coming 
up about amidstream, and you didn’t keep looking at her? A. No, sir. 
Q. You were simply talking? A. Simply talking. Q. Were not paying 
particular attention to the shore or anything else— laying attention to this 
conversation. A. Yes, sir. Q. Did you, after you saw the “Premier,” 
notice the shore particularly after the first time you saw the “Premier"— 
you say you were engaged in conversation—after that did you pay any par­
ticular attention to the shore? A. I might have casually seen them but not 
to recognise to—to know whose they were. Q. You were not paying any 
next particular attention to the shore after that at all? A. No. Q. Then the 
thing you noticed was that the angle of the “Premier” towards the “Purdy" 
was different from the angle that it had been when you first saw them? A. 
Yes. Q. You didn’t notice the shore at all, but noticed the angle that one 
bore to the other was different from the angle when you first saw it. At 
first when you saw the vessels they were going about in parallel courses I 
think you said—or is that right? A. Parallel courses? Q. Would you say 
they were going in about parallel courses when you first saw them? A. I 
would say so because I was standing here and the way it looked to me—the 
way they were going—if they had both kept on the courses they would have 
passed. Q. You would not say they were crossing ships—one was not heading 
across the bow of the other? A. No. Q. When you first saw them they were 
going in about parallel courses or was one angling slightly towards the other? 
A. I don't think so. Q. You wouldn’t say so—slightly or considerably? 
A. When I first saw them—no I wouldn’t think so. Q. Afterwards when 
you saw them again it was how long after you first saw them would you say? 
A. That would be quite a few minutes. Q. Who called your attention to them 
the second time—what called your attention to them the second time? A. 
I don’t know as anything in particular. Q. Anyway you saw them, and at 
the time you noticed one was going in a course across the bows of the other— 
is that right? A. Yes. Q. You were not paying attention to the “Premier" 
to see whether she continued her course in between—you did not see the 
“Premier” in between when you first saw her and the time they were coming 
together? A. No, from the time I first seen her the two boats were right close 
together. Q. You do not know whether the “Premier” changed her course 
or not? A. No. Q. You do not know whether the “Purdy" changed her 
course or not? A. No. Q. You cannot say which boat changed her course? 
A. No. Q. One of the boats must have changed her course so the two were 
not going parallel? A. I don’t think the “Purdy” changed her course, 
because when I went forward and seen there was going to be a collision—I 
went forward and looked toward the island—the “Purdy” was heading right 
down—. Q. The "Purdy” was still heading down river? A. Yes. Q. About 
how far was the “Purdy” from the island at that time? A. She might have 
been—do you mean the island or the river bank? Q. I mean the island? A. 
She would not be three lengths from the island.

Is this testimony tliat can justify its acceptance in preference 
to the shore witnesses? I must find in the negative.

The evidence of witness Turner, heard on behalf of the defend­
ant, is also very characteristic of this personal equation. He is on
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the forward deck—he walks up and down, and ultimately says he 
could not say how the “Premier" got across their bow—all he 
knows is she was there. And a. p. 177, he says that after the 
collision the “Purdy" backed, working her stem out into the stream 
—away—from the island.

Moreover on this question of the course of the “Purdy,” the 
evidence on her behalf in that respect is not satisfactory, and the 
“Purdy's” own preliminary act gives it a straight denial.

As cited by Myers’ Admiralty Law and Practice, p. 242:
The object of the preliminary act is to obtain from the parties statements 

of the facts at a time when they are fresh in their recollection, “The Frankland" 
(1872), L.R. 3 A. & E. 511, and before either party knows how his opponent 
shapes his case.

The memory of the witness or party must be taken to be more 
accurate when deposing to a recent occurrence, than when testified 
to after a certain length of time. And, as put by I xml Moulton 
in “The Seacombe ” [1912] P. 21:

A statement of fact in a preliminary act is a formal admission binding 
the party making it, and can only be departed from by special leave.

A number of authorities have also been submitted by plaintiff’s 
counsel upon this well-known point.

Coming to the question of the signals it is uncontroverted 
evidence that the “ Purdy, ” l>efore changing her course to port, 
indicated her course to starl>oard by the signal of one short blast, 
which under the Rules of the Road means “I am directing my 
course to starboard,” and was in turn answered by the “Premier,” 
with a one short blast also. Had the “Purdy” followed that 
course, as thus indicated, she would have gone towards Central 
Hampstead, toward the west, and as the collision admittedly 
took place on the east, close to the Island shore, the accident would 
have been avoided.

Had the “Purdy” desired to signal she was going to port, she 
had then to give two short blasts, which under the Rules of the 
Road mean, “I am directing my course to port.”

Now, I do find, as clearly testified to by the shore witnesses, 
that previous to the accident, the “ Purdy ” suddenly started across 
the river and collided as alx>ve mentioned. True that manoeuvre 
was very erratic and devoid of any seamanship; but here again we 
have evidence corroborating that evidence by explaining it. The 
evidence of the mate, on this point, is all that may be desired by
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way of explanation. While the mate was eating liis dinner in the 
dining room, his attention being directed to the proximity of 
the “Premier,” he rushed up to the pilot house to assist the 
captain, because he says the “Purdy” is a hard boat to steer- 
“One man is no good to steer at all in windy weather.” The 
evidence further shews, as billows:

Q. You thought he (the Captain) needed another man at the wheel. 
You went there as quickly as you could? A. Yes. Q. You thought that was 
a sort of a day when the Captain needed some sort of help at the wheel? 
A. I did.

The explanation tills the needed gap. Everything is explained. 
The lioat was hard to steer. She took a sheer, as clearly described 
by all the witnesses on belialf of the plaintiff, and more especially 
by those on the shore.

More credibility is to lie attached to the crew that are on the 
alert, 11 The Dahlia,” 1 Stuart’s Adm. 242, and accepting again 
this as a guidance one will be more than astonished to hear that 
just previous to the accident—almost when it was inevitable 
in the agony of the collision—we see an officer on board the 
“Purdy,” running to the engine room and giving orders to the 
engineer, ignoring the captain, who is in full command of the 
vessel at the time. We also have a crew, from the captain down, 
who are unacquainted with the Itules of the Road, and repeatedly 
admitting it, contending that one blast means an order to the 
engine room. In view of such poor nautical knowledge are we 
to be astonished at the lubberly seamanship displayed by the 
“Purdy”?

Moreover, if these vessels were travelling in a narrow channel, 
a fact which seems to be accepted by both parties, and as found 
by the trial Judge, each vessel under art. 25 had to keep to that 
side of the fair-way or mid-channel which lies on the starboard 
side of such vessel—and if the evidence of the “Premier” is 
reliable it would seem the “Purdy” did keep that course until 
her steering gear would have seemed to become beyond control, 
yet the captain of the “Purdy” and the witnesses heard on her 
behalf, insist in placing her on the Island side. However, from 
the reading of the evidence the view has impressed itself upon 
me that the captain of the “Purdy” knew very little of the Rules 
of the Road, as admitted by himself.
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Coming to the question raised by the judgment appealed from, 
in respect of the rule as to the division of the loss where lx>th 
vessels are to blame, it will be sufficient to say that the old rule of 
division followed below has been changed in England by 1-2 Geo. 
V. 1911, ch. 57, secs. 1 and 9, and in Canada by the Maritime 
Conventions Act, 1914, 4-5 Geo. V. 1914, ch. 13, sec. 2, whereby 
it is now enacted, in lieu of the old “arbitrary rule,” tliat the 
liability to “make good the damage or loss sliall lie in proportion 
to the degree in which each vessel was in fault," as provided by 
the Act.

Therefore there will lie judgment in favour of the plaintiffs, 
allowing the appeal and dismissing the cross-appeal, both with 
costs. Appeal allowed.
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THORNE v. BALL. * ONT.

Ontario Supreme Court, Appellate Division, Meredith, C.J.C.P., Riddeü, 8. C. 
Latchford and Middleton, JJ. October SI, 1919.

Assignments for creditors (8 VIII A—74 a)—Claim for w'aoes—Suit—
Judgment—Subsequent assignment of debtor—Question of 
merger—Wages Act, R.S.O. 1914, ch. 143, sec. 3.

A wage-earner’s claim to priority for his wages under sec. 3 of the 
Wages Act, R.S.O. 1914, ch. 143, is enforceable where his employer has 
made an assignment for the benefit of his creditors; even though the 
wage-earner has sued, and recovered a judgment against his employer 
before the assignment.

The right of preference is given because the claim is for wages, and the 
claim remains one for wages even after the judgment is obtained; the 
remedy, not the right is merged.

[King v. Hoare (1844), 13 M. A W. 494, 504; Price v. Moulton (1851),
10 C.B. 561, 573, referred to.l

Appeal by the defendant from the judgment of a Co. C. Statement. 
Judge, in an action brought in the County Court of the County 
of York.

The following statement of the facts is taken from the judgment 
of Middleton, J.:—

The plaintiff sued and recovered a judgment for $195.75 wages 
due to him by J. Frank Osborne Limited. After the recovery 
of judgment, the debtor assigned for the benefit of its creditors.
Ball then claimed to rank as a preferred creditor, but the defendant, 
the assignee, contested his claim. This action was then brought 
to establish his right.

The assignee contends that, upon the recovery of judgment, 
the cause of action merged, and Ball (the plaintiff) lost the right to



Dominion Law Reports. [50 D.L.R.

ONT.

8. C.

Thorne
w.

Ball.
Middleton. J.

a preference which he otherwise would have had. The learned 
Judge of the County Court held against this contention, anil 
the defendant appealed.

A. R. Clule, for the appellant.
F. Regan, for the plaintiff, respondent.
Middleton, J. (after setting out the facta as above,):— The 

plaintiff's right must lie determined upon the true construction 
of the Wages Act, R.S.O. 1914, eh. 143. This statute gives 
priority to the claim of the wage-earner for his wages, for the 
limited period mentioned, in the case of an assignment (sec. 3), 
in the case of distribution among execution creditors by the 
Sheriff (sec. 4), in the case of proceedings against absconding 
debtors (sec. 5), in the administration of estates (sec. 6); and the 
like preference is given in the ease of liquidation and winding-up 
of a company, by the Companies Act, R.S.O. 1914, eh. 178. sec. 
174 (6).

Although there can be no doubt that, upon the obtaining of 
judgment, the original cause of action is changed into matter of 
record, and no further action can be brought upon the originel 
cause of action, this is by no means conclusive of the question 
before us. The claim is yet a claim for wages, payable not by 
virtue of an obligation arising out of simple contract, but by virtue 
of the judgment upon that contract. There is nothing to prevent 
our looking behind the judgment to ascertain the nature of the 
original claim. Indeed, if a record and judgment existed in the 
old common law form, upon its production the nature of the claim 
would appear upon its fare. The right to the preference is given 
because the claim is for wages, and the claim remains a claim 
for wages even after the judgment is obtained. “It does not 
merge or extinguish the debt; but it merges the remedy by way of 
proceeding upon the simple contract ... A man cannot 
have a remedy by covenant and by assumpsit for the same debt ; 
the two are wholly incompatible and cannot co-exist:" per Maule. 
J., in Price v. Moulton (1851), 10 C.B. 561, 673.

“The cause of action is changed into matter of record, which 
is of a higher nature, and the inferior remedy is merged in the 
higher:” per Parke, B., in King v. Hoare (1844), 13 M. & W. 494. 
604. These quotations go to shew that it is the remedy which is 
merged, and not the right itself.

■
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In the statute in question tliere is found an indication that the 
wage-earner’s right is not lost by the merging of his claim into a 
judgment, for the priority is recognised upon a distribution among 
execution creditors: sec. 4.

Where the Legislature has seen fit to grant a privilege in 
respect of claims for wages, it is our duty to see that this privilege 
is not cut down and the intention of the Legislature defeated by 
an undue application of artificial doctrines. To yield to the 
arguments pressed upon us would interfere with what was plainly 
intended. The wage-earner may sue and obtain priority under his 
execution. If the debtor assigns, he lias priority.

It is argued that, by having sued and obtained a judgment 
which entitles him to priority, he has lost the priority he would 
otherwise have had under the assignment. This, in the language 
of Euclid, “is absurd."

The appeal should be dismissed with costs.
Riddell and Latchford, JJ., agreed with Middleton, J.
Meredith, C.J.C.P.:—The single question involved in this 

appeal is: whether the assignee for the general benefit of creditors 
of J. Frank Osborne Limited should pay to the plaintiff wages 
in accordance with the provisions of sec. 3 of the Wages Act: 
and the single objection now made to the payment is : that before 
the making of the assignment the plaintiff had recovered judgment 
for all the wages due to him, and therefore has nowr no claim for
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wages.
If the right conferred upon employees by the enactment in 

question were merely—as it sometimes is—a privilege over other 
creditors, it might well be that this appeal should be allowed, 
because the plaintiff has now no claim for wages: he chose for his 
own purpose to change a simple contract debt for wages into a 
debt of another and higher character—a judgment debt—see 
Keating v. Graham (1895), 26 O.R. 361, in which the far-reaching 
effect of such a change is referred to—and so cannot now make 
any valid claim for wages.

But the enactment in question is wider, and was plainly intend­
ed to be far-reaching and effective in regard to the wages referred 
to in it. Its words are: “The assignee shall pay, in priority to 
the claims of the ordinary or general creditors of the assignor, 
the wages of all persons in the employment of the assignor at the
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tin <• of the making of the assignment, or within one month before 
the making thereof, not excelling three months’ wages, and such 
persons shall rank as ordinary or general creditors for the residue, 
if any, of their claims.”

The duty imposed upon the assignee is to pay such person “not 
exceeding tliree months’ wages,” if they remain unpaid and 
unsatisfied, as in truth the wages in question do: they were such 
wages, and they are unpaid and unsatisfied, none the less liecause 
of the judgment. The judgment would prevent proof of a claim 
for wages, but that the enactment does not require, it directs 
payment of the wages earned, in the way and at the time and for 
the period set out in it. It is a personal lienefit which is con- 
ferred, not a benefit attached to and running w ith the debt.

The case would be quite different if the employee had accepted 
something in satisfaction of his wages: in such a case there would 
lie an intention to release ami a release of the right to wages, 
and an intention to acquire and an acquiring of another and a 
different thing: whilst in the case of the merger of the simple 
contract debt in a judgment there would be no such intention, 
and, in so far as it takes effect as a matter of law', the parties 
concerned would doubtless look upon it only as a legal technicality, 
not intended by, if indeed known to, either of them.

We may, therefore, I hope and think, apply the enactment in 
question to this case without infringing upon the doctrine of 
merger, however near we may come to it.

I am in favour of dismissing this appeal.
Appeal dismissed.

ALTA. CABANA ▼. BANK OF MONTREAL.

8. C. Alberta Supreme Court, Scott, J. November g4» 1919.

Estoppel (8 III G—88)—Banks—Customer—Cheques signed by other 
party—Acquiescence.

If a customer of a bank knowingly lets the bank believe that he has 
signed cheques which were presented for payment and paid by the bank, 
he is estopped from denying that subsequent disputed cheques were 
signed by him or by his authority.

[Morris v. Bethefl (1869), L.R. 6 C.P. 47: London Joint Stock Bank v. 
MacMillan and Arthur, [19181 A.C. 777; Ewing v. The Dominion Bank 
(1904), 35 Can. 8.C.R. 133; Ogilvie v. West Australian Mortgage Corp. Ltd., 
[18961 A.C. 257, referred to.]

Action to recover a sum of money alleged to have been 
wrongfully paid out by the defendant.

Statement.



50 D.L.R.] Dominion Law Reports. 89

Mr. McArdle, for plaintiff ; A. MacLeod Sinclair, for defendant.
Scott, J.:—The plaintiff alleges that some tbne prior to 

January 20, 1919, he had moneys on deposit in the savings depart­
ment of the bank’s Calgary branch, that the bank without his 
authority paid out and deducted from the balance standing to liis 
credit two sums of $750 and $1,400 on January 20, 1919, that he 
demanded from the bank the repayment thereof but the bank 
refused to repay the same. He claims judgment for $2,550 with 
interest and the costs of suit.

Among other defences the bank charges that the plaintiff 
ought not to be permitted to say that the payments were unauthor­
ised by him because “if such cheques were signed by the said Albert 
E. Burgess” said Burgess had previously, to the knowledge of and 
without objection by the plaintiff, signed cheques on and with­
drawn moneys from his account and the plaintiff did not inform the 
bank tliat said Burgess had no authority to sign such cheques, 
but, on the contrary, ratified his action in withdrawing such moneys.

In reply to the statement of defence the plaintiff alleges that 
prior to the pâment by the bank of the moneys in question he 
specifically instructed the bank to pay no money out on liis account 
unless in the presence of the plaintiff.

One Burgess was at one time employed by the plaintiff on his 
farm near Calgary. Later he let Burgess have his automobile to 
carry on a jitney service in Calgary on a partnership basis. This 
partnership was later dissolved and a new arrangement was made 
by w hich Burgess was to retain possession of the automobile and 
pay him a certain rent for it.

In December, 1918, Burgess confessed to him that he had 
forged cheques upon his account in defendant bank and had 
withdrawn moneys therefrom but stated that he had refunded to 
the account all the moneys he had withdrawn with the exception 
of $85.

The plaintiff went to the bank on January 2, 1919, and made a 
deposit to the credit of his account which was entered in his pass 
book at the time by the clerk in cliarge of the ledger. The plaintiff 
then became aware of the fact that three cheques signed by 
Burgess for $150, $750 and $85, respectively, had been charged to 
his account and that Burgess had deposited $900 to its credit. 
The plaintiff states that he asked the clerk to have the number of
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his account changed, that upon being asked why, he replied that 
there was a man that liad the number of the account and tliat he 
did not want him to have it, that upon looking at the pass book he 
saw that a cheque given by him to his brother was outstanding, 
that he thereupon told the clerk that he did not believe he could 
have the account changed that day and that he then told the 
clerk to be sure not to pay any more cheques on the account except 
the one he had sent to his brother. He later qualified tliis latter 
statement by stating that what he told the clerk was that he wjis 
not to pay any more cheques on tliat account.

The clerk who made the entries in the pass book and ledger 
on January 2 states that he has no recollection of the depositor or 
of having had any conversation with him but tliat he thought that, 
if such a statement had been made to him, he would have remem­
bered something about it and that he would have made some 
notation of it at the top of the ledger sheet containing the plaintiff’s 
account and tliat no such notation was made.

On January 21, 1919, the plaintiff attended at the bank to 
make a deposit to his account. He handed in his pass book which 
was then made up and from it he discovered that Burgess liad 
withdrawn further sun s of $750 and $1,400 a few' days before 
upon cheques signed by him in plaintiff’s mime. He then notified 
the bank that these cheques had been forged and he then for the 
first time informed the bank that the cheques which Burgess liad 
signed and cashed before January 2, were also forged.

I find it impossible to lielieve the statement of the plaintiff that 
he notified the ledger keejier either not to pay any more cheque* 
against his account or any cheques except one issued by him to 
his brother. In his reply to the statement of defence he alleges 
that the instructions he gave were to pay no money out of his 
account except in his presence. Surely his solicitor would not 
allege this without instructions to that effect from him. His 
evidence as to the instructions he claims to have given is contra­
dictory and unsatisfactory and it is significant that in his inter­
view with the bank's manager on January 21, he said nothing to 
him about having given any instructions as to payments out of his 
account.

If any such instructions had been given they would have been 
of such vital importance in their effect upon the bank’s liability
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that it is difficult for me to believe that the ledger keeper would 
neglect the obvious duty imposed upon him by the bank to take 
the necessary steps to see that they were carried out, viz., to make 
the necessary notation upon the ledger sheet. He is shewn to lie 
an officer sujierior to that of a ledger keeper and well versed in the 
customs of the bank and was only temporarily in charge of the 
ledger during the absence of the ordinary keeper. It is not sur­
prising tliat he has no recollection of the interview7 with the plain­
tiff on January 2. What would be surprising is that if he received 
any such instructions from him, he neglected to take the proper 
steps to ensure that the instructions would be carried out.

The plaintiff by his conduct must l>c taken to have represented 
to the bank or at least, knowingly led it to believe tliat he had 
signed the cheques which were presented by Burgess before 
January 2. If the bank’s officers had any reason to doubt whether 
the signatures to those presented after that date were the plaintiff’s, 
they would have been justified in comparing them with the signa­
tures of those signed by Burgess liefore tliat date and paying them 
if they found that they were made by the same person.

In Morris v. liethell (18G9), L.R. 5 C.P. 47, the defendant had 
already paid to the plaintiff a bill of exchange to the acceptance of 
which his signature had been forged. The action was upon a 
similar bill his signature to which had also lieen forged. It was 
held that the payment of the first bill did not estop him from 
denying that the second was accepted by him or by his authority.

Tliat case differs from the present case in tliat in the former 
the relationship of banker and customer did not exist. The 
distinction is clearly pointed out by Lord Finlay, L.C., in London 
Joint Stock Bank v. MacMillan and Arthur, [1918] A.C. 777, 119 
L.T. 387, who says at page 804:—

It is obvious that the position of the acceptor of a bill of exchange with 
reference to subsequent holders is very different from that of a customer with 
reference to a banker in the case of a cheque. In the latter case there is 
a definite contractual relation involving the obligation to take reasonable 
precautions.

In the same case Lord Haldane in referring to the duty of a 
customer towards his banker says at page 815:—

The obligation of the customer to avoid negligence in this regard wras, 
I think, well expressed by Kennedy, J., in Lewes Sanitary Steam Laundry 
Co. v. Barclay, Bevan & Co. (1906), 11 Com. Cas. 255, at 266, when that 
very accomplished Judge defined it as including a “duty to be careful not
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to facilitate any fraud which, when it haa been perpetrated, is seen to have, 
in fact, flowed in natural and uninterrupted sequence from the negligent 
act.”

Even apart from the relationship of banker and customer 
there appears to be certain duties cast upon those engaged in 
mercantile pursuits.

In Ewing v. The Dominion Bank (1904), 35 Can. S.C.R. 133, the 
hunk discounted for the Thomas Phosphate Co. of which one 
Wallace was the manager, a promissory note to which Ewing’s 
signature as maker had been forged by Wallace. The bank at 
once gave notice to Ewing that it held the note. Had he, upon 
receipt of the notice, notified the bank that the note was a forgery, 
it could have held the proceeds as they were not paid out until 
after Ewing received the notice. Instead of notifying the bank 
he communicated with Wallace, endeavouring to get him to settle 
the matter. It was held that it was the duty of Ewing to give the 
bank prompt notice of the forgery and that having failed to do so 
he was liable upon it.

Davies, J.. says at page 153:—
Mere silence per se on the part of one who should speak is not, I grant, 

sufficient as an admission or adoption of liability, or as an estoppel to prevent 
him denying his signat ure. But such silence coupled with material loss or 
prejudice to the person who should have been informed and which prompt 
and reasonable information would have prevented, will so operate. Such 
a person under such conditions comes within the rule that where a man has 
kept silent when he ought to have spoken he will not be permitted to speak 
when he ought to keep silent.

In Morris v. Bethell, svpra, Bovill, C.J., says at page 50?—
If it were made to appear that there has been a regular course of mercantile 

business in which bills have been accepted by a clerk or agent whose signature 
has been acted upon as the signat ure of his principal, there would be evidence 
and almost conclusive evidence against the latter that the acceptance was 
written by his authority.

Willes, J., says at page 51 :—
One who pays one bill which purports to bear his signature as acceptor 

thereby makes evidence against himself that the person who wrote the accept­
ance did so with his authority.

It is shewn that Burgess remained in Calgary for some weeks 
after January 2. Had the plaintiff notified the bank on that date 
of the forgeries committed by him it would doubtless have prose­
cuted Burgess with the result that Burgess would have been placed 
in a position where he could not have committed the further 
forgeries.
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In Ogilvie v. West Australian Mortgage Corporation, Ltd., 
[1896] A.C. 257, Lord Watson says at 270:—

If ... by keeping silence and allowing the forger to escape from 
the colony and the jurisdiction of its Courts the appellant had violated his 
duty to the bank, their Lordships are of opinion that these circumstances 
would, in themselves, have been sufficient to shew prejudice entitling the bank 
to have their plea of estoppel sustained to its full extent.

I hold that the plaintiff is by his conduct estopped from deny­
ing tliat the disputed cheques were signed by him or by his author­
ity and I therefore give judgment for the defendant with costs.

Judgment accordingly.

BLOME AND SINEK v. CITY OF REGINA.

Saskatchewan King's Bench, Brown, C.J.K.B. November 8, 1919. 

Contracts (§ VI A—411)—Road building—Provision for repair—10%
or CONTRACT PRICE HELD BACK—PERIODICAL NOTICE TO KEEP IN 
REPAIR—NO REPAIRS DONE—RECOVERY OF BALANCE DUE—COUNTER­
CLAIM—Adjustment.

A firm making a contract with a city to build roads and allowing the 
city to hold-hack ten |ht cent, to insure repairs, which, according to the 
contract, must be made by the firm on due notice, cannot on suit recover 
the full amount of the hold-back when notice has been given and the neces­
sary repairs required to be done by them under the contract have not been 
made.

Action to recover balance due for paving certain streets, such 
balance having been retained by the city as a guarantee that 
the work would be kept in good repair.

B. W. Hugg and E. B. Jonah, for plaintiffs; (J. F. Blair, K.C., 
for defendant.

Brown, C.J.K.B.:—The defendants being desirous of having 
certain of their streets paved, called for tenders. The plaintiffs 
were the successful tenderers, and on June 20, 1910, they entered 
into a contract for the work. This contract called for the laying 
of a foundation of sand, cinders or gravel, of 3 inches in thickness; 
upon this foundation was to be laid a body of concrete of 5 inches 
in thickness; upon this concrete was to be placed a wearing sur­
face 1^5 inches in thickness. This wearing surface was to bc'of 
granitoid blocking, to be laid in sections and with expansion 
joints, all in accordance with the plaintiffs’ patents. The city 
engineer at the time, L. A. Thornton, expressed himself as liaving 
grave doubts as to the suitability of such a wearing surface owing 
to the extreme climatic conditions experienced here,'and advised 
the defendants against same. The defendants however entered
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into the contract, evidently considering themselves sufficiently 
protected by certain stipulations which were inserted therein. 
The contract of June 20, 1910, was subsequently varied to some 
extent by a further agreement dated December 2, 1911. The 
main provisions of these contracts which require to be emphasised 
are found in paragraphs 3 and 4 of the contract last referred to, 
and are as follow:—

3. The contractors shall be entitled to 90% of the amount of the contract 
price, except any deductions that in accordance with the agreement dated 
the 20th day of June, 1910, may be required to be made after the work has 
been completed on the certificate of the city engineer that the work has been 
performed and completed in accordance with the contract and specifications 
and satisfactory to the said engineer.

The remaining 10% will be held by the City for a term of 5 years as a 
guarantee to the City that the contractors will keep the work in good repair 
and will turn the same over to the City at the expiration of that term in 
first-class condition

4. The contractors hereby guarantee that the work contracted for and 
completed by them for the City shall remain in good condition unless subjected 
to other influences other than those of wear and weather for a term of 5 
years; of this condition the present or future engineer of the City shall be 
the sole judge. Should the pavement and curb and gutter, in the opinion 
of the City engineer be at any time during the 5 years in a defective con­
dition he shall decide whether the whole or any portion thereof shall be 
taken up and re-laid or repaired in such a manner as he shall consider best, 
and in default of the contractors making such repairs within 10 days after 
notice so to do has been mailed to them by registered post pre-paid to Rudolph
S. Blome Company, Chicago, Illinois, U.S.A., the said engineer shall take 
steps to have the repairs made and thq cost of the same shall be drawn 
by the City from the deposit or guarantee left by the contractors with the City.

The work was completed in accordance with the specifications 
and the contract, on August 1, 1911; at least, August 1 was the 
date agreed upon as the date of completion, and the engineer 
issued his final certificate to that effect. This certificate was 
dated December 19, 1911. The pavement soon proved a great 
disappointment to all parties. The fault appears to have been 
in the nature of the pavement itself. Concrete was too rigid 
a material to accommodate itself to the extremes of temperature 
that characterise a climate such as ours, with the result that cracks 
showed up in all directions. These cracks—especially where 
traffic was heavy—soon developed into ruts and holes, and required 
constant patching and repairing. As early as 1913 the condition 
of the pavements was becoming serious, as appears by the follow­
ing letter of the defendants’ then engineer, McArthur, written to 
the plaintiffs:
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Messrs. The R. S. Blome Co., September 10th, '13.
Chicago.

Dear Sire:—
I again beg to call your attention to the deplorable state of the Granitoid 

Pavements constructed in this City by your Company. The conditions have 
now reached such a point that the streets are absolutely dangerous; last 
fall I took this matter up with you and you sent a man here to make repairs, 
judging from the manner of the man you sent for that purpose I feel that 
you had little idea as to what was required and the work he did gave very 
little relief, as the streets were worse than ever in the spring. Again this 
summer after considerable correspondence you sent another man to make 
repairs and you may judge as to the result of same when I tell you that the 
streets referred to are worse to-day then they ever were, and as I said before 
are in a very dangerous condition.

Something will have to be done immediately and if your firm do not put 
forth a determined effort to remedy the defects now existing it will be necessary 
for the City to undertake the work itself at your expense. I cannot help 
but think that it would be of a decided advantage to the Blome Company 
if some responsible official of that firm would pay a visit to Regina as I am 
sure from the interest taken that you have little idea of the deplorable con­
dition of your pavements in this City.

Yours truly,
F. McArthur,

City Engineer.
The plaintiffs during the years 1912, 1913 and 1914 made 

certain repairs in response to notices from the défendante’ engineer. 
These repairs were, however, of a more or less temporary character 
and do not appear to have been at all satisfactory as a permanent 
repair. No repairs were made in 1915 or 1916, and the result was 
tliat at the termination of the five year period, and at the time 
when they were to be turned over to the City in first-class condition, 
the pavements were in a deplorable condition. The evidence 
docs not leave an}' room for doubt in that respect. The test 
period expired on August 1, 1916, and in June, 1916, the then 
acting city engineer, J. R. Ellis, wrote the following letter to the 
plaintiffs:—

I have to call your attention once more to the urgent necessity for making 
repairs to the granitoid pavement of Dewdney and Albert Streets, laid by the 
R. S. Blome Company, in this City. These pavements are in a very bad and 
dangerous condition. This will be official notice to you to effect the repairs 
necessary, without further delay. If this is not done it will be necessary for 
the City at its own to repair the pavements and charge the costs against 
your Company. I will say that the defects occur generally throughout the 
whole pavement and are detailed, in part, in the encloted list.

Accompanying this letter was a lengthy statement shewing in 
considerable detail the defects then apparent. This statement 
concludes as follow's:—
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In general, only a comparatively small amount of Granitoid Pavement 
is intact. It is doubtful if the removal of the defective pavement and replace­
ment of same, depending upon the bond with the present satisfactory portions,

Blome would be satisfactorily effective. It would appear that if these pavements
and Sinek are placet! in good condition, it will be necessary to rebuild practically the

ClTT OF entire am0Unt'
R ruina In response to these communications the plaintiffs wrote Ellis

the following letter:—
We, on June 22, received your letter of June 19, relative to repairs to the 

Granitoid Pavements laid by us in your City, and we beg to advise that 
our Mr. Andrus will reach your City not later than the forepart of the coming 
week, when we hope a mutually satisfactory arrangement can be arrived at. 
And, pursuant to their undertaking in the letter, the plaintiffs 
sent their representative, Andrus. Ellis and Andrus inspected 
the pavements,and discussed and considered various methods for 
repairing same. It seems clear from the evidence as a whole, 
that Ellis did not consider that patching similar to what had 
previously Iteen done during the test ]>eriod would prove satis­
factory. On the contrary, he seems to have thought that practi­
cally the whole of the wearing surface would have to lie re-laid 
if the pavements were to lx> put in good condition. At any rate, 
after various interviews, Andrus, on behalf of the plaintiffs, made 
the following proposition

With reference to the matter of guarantee of Granitoid Pavements 
constructed hy us for the City of Regina during the years 1910 and 1911 
and confirming our discussions of the past three days, we beg to make you 
the following offers:

We are prepared to carry out the work of patching with Granitoid Pave­
ment to make good any present defects in the pavements which arc due to 
faulty construction and to comply with the terms of our contract guarantee 
to leave the pavement in good condition.

After the careful examination of the pavements made with you and on 
the basis of cost data obtained on other work we have made an accurate 
estimate of the cost to as of making these repairs. We are prepared to 
either do the above mentioned repair work at our own expense or else allow 
the City of Regina an amount considerably more than what our cash expendi­
ture would be.

Our reason for making this offer of a cash consideration is to comply 
with your suggestion that better and more permanent results could be obtained 
by patching the pavement with a concrete base and asphaltic concrete or 
bitulithic wearing surface. To this end, we have submitted our figures and 
compared costs with you and are making this offer so that the repairs can be 
made by the City or others at no extra expense and by using for this purpose 
the money which we would have to expend. Taking into consideration the 
condition of the pavements and the estimate of the cost of the repairs arrived 
at with you, we are prepared to offer the City the sum of $4,000, for the release 
of guarantee in lieu of doing the repair work ourselves with Granitoid Pave-

cj.k.6.
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ment. We believe that with this sum at your disposal, you can not only put 
the pavement in good condition but can also provide for a considerable part 
of the future maintenance.

This proposition was not satisfactory to Ellis, as appears 
by his letter to Thornton, who at this tone was and since April. 
1912, had l)cen City Commissioner; neither was the proposition 
satisfactory to or accepted by the city.

About this time Ellis seems to have somewhat forgotten that 
he was acting under the contract in the duel capacity of City 
engineer and arbitrator. This was, jx'rluips, not an unnatural 
result, in view of the difficult position that he was thus called 
upon to fill. He apjrenrs to have come urn 1er the influence in an 
undue degree of Commissioner Thornton, and allowed his sub­
sequent conduct to be largely directed by Commissioner Thorn­
ton. This is made abundantly clear by the correspondence.

Ellis admits in his evidence that in June he was of opinion 
that repairs in concr ete were all that could be demanded, and that 
he was then prepared to accept repairs by that method, lie says 
that he changed his mind, following conferences with Commissioner 
Thornton and the City Solicitor, and after getting the letter from 
Commissioner Thornton dated July 18. Ellis’ letter of July 29, 
to the plaintiffs shows his altered views at that time, where he 
requires a wearing surface of different material altogether. Com­
missioner Thornton also admits in his evidence that Ellis' letters 
at this time were written after consultation with him and under 
his instructions, and he more particularly refers to the letters 
of July 21, 1916, July 29, 1916, and August 25, 1916.

In the result no amicable arrangement was arrived at, the 
repairs were not made by either plaintiffs or defendants and had 
not been made at the tirre of the trial of this action.

The plaintiffs bring the present action to recover the full 
amount of the 10% hold-back. They admit that the pave­
ments were not in repair on August 1, 1916, but claim that no 
sufficient notice was given them to repair, and that, if notice was 
given by Ellis it was given after he had been unduly influenced 
by Commissioner Thornton and when he could no longer act 
impartially, as is required of an arbitrator, and that any notice 
given under such circumstances was, therefore, not binding on the 
plaintiffs. They also urge that, in any event, the defendants’

7—50 D.L.R.
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only remedy was to do the necessary repairs themselves and 
charge up the amount expended against the plaintiffs, and that, 
not having done so within a reasonable time, they are now without 
remedy.

I concede that under a contract, worded as the one at bar is, 
it is incumbent on the defendants to give notice of the repairs 
required to be done. See London <£* South Western R. Co. v. 
Flower (1875), 1 C.P.D. 77, Il L.T. <>87; Jfflfcfe v. WtMtmn 
(1870), L.R. 6 Ex. 25; O'Keeffe v. New York (1903), 173 N.Y. 
Rep. 474; Hudson on Building Contracts, 4th ed., vol. 1, 341.

But I am also of opinion that the letter of Ellis to the plaintiffs, 
dated June 19, 1910, with the accompanying statement, was a 
sufficient notice under the circumstances of this case. This 
notice, after pointing out in great detail the various defects in 
the pavements, in effect states that the only solution in compliance 
with the contract is a re-surfacing of practically the w hole of the 
pavements. When this notice was given it cannot lie said that 
Ellis was not acting on his own judgment and within the terms 
of the contract. The fact that subsequently, during the course 
of negotiations entered into by Andrus for an adjustment of 
the matter, Ellis changed his mind under the influence of the 
defendants and required something more and different, does 
not put the plaintiffs in the position of l>eing able to say that 
no notice was given. This leads me to consider what were the 
défont hints' rights and the plaint iffs’ obligations as to the pave­
ments on the expiration of the test period. The agreement 
provides for the pavements being handed over in first-class con­
dition.

The defendants urge that to put the pavements in first-class 
condition as pavements it was necessary to provide a different 
kind of wearing surface altogether from that provided for in the 
contract. They contend that as granitoid pavements they could 
not Ixî put in first-class condition.

The defendants knew what material was entering into the 
pavements when they executed the contract. There was no 
guarantee in the contract on the part of the plaintiffs other than 
to keep the pavements in repair during a reasonably lengthy test 
period of five years, and to turn them over at the expiration of 
that period in first-class condition. That does not in mv view
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mean that the pavements were to t>e turned over as something 
different from what all parties contemplated when they entered 
into the contract, hut rather that they were to l>e turned over in 
first-class condition as granitoid pavements. The mere fact that 
a granitoid pavement is not so good as some other kind and is not 
suitable to the climatic conditions, does not appear to me to affect 
the question at all. The safeguard, and only safeguard which the 
defendants insisted upon was the repair for five years and that 
at the expiration of that time the pavements should be turned 
over in practically the same condition as when first made. This 
would mean that the plaintiffs were required to do whatever was 
necessary to put the pavements in first-class condition as granitoid 
pavements, but noticing more.

The view, therefore, which Ellis held in June, 191G, as to repairs 
and his attitude as set out in his letter and statement to the 
plaintiffs of June 19, was a correct view, and, under the circum­
stances, a justifiable and certainly not unreasonable attitude.

In what respect were the rights of the parties affected by 
Ellis’ change of view and attitude after his negotiations with 
Andrus and after receiving directions from Commissioner Thorn­
ton?

The provision in the contract which makes the defendants’ 
own engineer, the arbitrator in case of dispute, the judge as to 
what repairs are necessary, is one that was insisted upon by 
the defendants themselves, and largely for their protection. 
The plaintiffs in agreeing to such a condition must know that 
there would l)e a natural tendency on the part of the engineer 
to adopt the point of view of his employers. It is, however, 
a condition which is not uncommon in contracts of this chiiractcr, 
and is evidently considered a necessary safeguard from the point 
of view of the party embarking on exjicnsive and important 
operations. The du.nl capacity that an engineer or architect is 
thus called upon to fulfil is, to say the least, not easy. It is clear, 
however, that the engineer when called upon to act the part of 
the arbitrator or in a quasi-judicial capacity must, to a certain 
extent, keep himself aloof from both parties, and must certainly 
guard against being unduly influenced by his employers.

This matter is dealt with at length by the House of Lords in 
the case of Hickman <i* Co. v. Roberts, (19131 A.C. 229. I»rd 
Alvcrstone, at p. 234, says:—

and Sinks
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SASk My Lords, it has been pointed out in several eases in the Court of Appeal,
and particularly by Lord Bowen in Jackson v. Harry R. Co., (1893] 1 Ch. 238, 
that the |>osition of these arbitrators is a very important one, and that the

Blome system could not have been allowed to exist, had it not been that it has been 
and Si nek found that persons in position of engineers or architects are able to maintain,

and do maintain, a fair and judicial view with regard to the rights of the
Regina. parties. My Lords, it has to be remembered that in the great majority of

eases they an* the agents of the employers. It has also to be remembered 
that they not infrequently have to adjudicate upon matters for which they 
themselves are partly resjwmsible. Both these matters have been pointed 
out by Lord Bowen. It is therefore very important that it should be under­
stood that when a builder or contractor puts himself in the hands of an engineer 
or architect as arbitrator there is a very high duty on the part of that architect 
or that engineer to maintain his judicial position.

In Bristol Corporation v. John Aird A’ Co.. [1913] A.C. 241. 
which is; erne tin t cane Ix'fore the Privy Council. Lon! Atkinson, 
at ]). 247. says:—

My Lords, I do not think there is any dispute between the parties as 
to the law applicable to such a state of things. If a contractor chooses to 
enter into a contract binding him to submit the disputes which necessaril} 
arise, to a great extent between him and the engineer of the jiersons with 
whom he contracts, to the arbitrament of that, engineer, then he must be 
hold to his contract. Whether it be wise or unwise, prudent or the contrary, 
he has stipulated that a person who is a servant of the person with whom 
he contrails shall be the judge to decide upon matters upon which necessarily 
that arbitrator has himself formed opinions. But though the contractor 
is bound by that contract, still he has a right to demand that, notwithstanding 
those pro-formed views of the engineer, that gentleman shall listen to argument 
and determine the matter submitted to him as fairly as he can as an honest 
man; and if it be shewn, in fact, that there is any reasonable prospect that he 
will be so biased as to be likely not to decide fairly upon those matters, then 
the contractor is allowed to escape from his bargain and to have the matters 
in dispute 1ried by one of the ordinary tribunals of the land.

Sv ibo Hudson, voL I, pp. 40M9.
Under the circuit stances, therefore, 1 ;un of opinion that tin* 

plaintiffs would not lx? Ixmnd by the decisions and attitude of the 
defendants’ engineer. They could go ahead and make such 
repairs as were necessary to put the pavements in fimt-class con­
dition as contemplated by the contract, or they could apply to the 
( ourt for guidance and relief.

I caimot agree, however, with the contention of counsel for 
the plaintiffs that they can treat the contract as if no notice 
whatever had been given, and recover the full amount of the hold- 
hack without doing any repairs wliatever.

The whole matter is now before me, and I conceive it my duty 
to deal with the case on its merits. In August, 1 DIG, the defend-

CJ.K.B
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ants secured the services of three eminent engineers, Hams, 
MacPhiiil and Smith, and they made at that time a careful inspec­
tion and report on the pavements. A part of this rejMjrt was by 
(«usent put in evidence,and from this, as well as from the evidence 
of MacPhail and Smith who gave evidence Indore me, I have receiv­
ed much assistance in helping me to get at the merits of the dispute. 
This report deals with several propositions for repairs, designated 
as “A,” “B,” “C,” “D,” “E,” and “F.M I have already indi­
cated what class of repair the contract, in my opinion, calls for. 
This class is designated as “Proposition A” in the re|x)rt referred 
to.

The evidence satisfies me that to make the repair in this 
manner would cost as of August 1, 1916, in the neighbourhood of 
S26,000. The evidence also satisfies me that a repair of greater 
utility and of much less expense is that which is designated in 
the report referred to as “Proposition R. ” It consists of repairing 
all holes and shattered portions of the pavements with concrete 
and granitoid, and by filling and scaling all cracks with a bitunicn- 
ous mastic. Roth of the witnesses, MacPhail and Smith, say 
that this method, though much less expensive, is preferable as 
to utility to the one which they designate as “Proposition A,” 
which is, as I have stilted, the one that the contract calls for.

The evidence is that this method of repair would cost its of 
August 1, 1916, the sum of $9,137.30.

There are several other methods put forward by the defendants 
that would produce a better, and in some cases a much 1 letter 
pavement than either “Proposition A” or “R.” They are, 
however, in each instance very much more exjiensivc than “ Prop­
osition R,” although in some cases not so expensive as “Prop­
osition A.”

In my view all tluit the defendants can insist upon is a repair 
as satisfactory as would lie that of “Proposition A.” If they can 
secure; one as satisfactory and at less expense, they must accept 
same. “Proposition “B” fills this requirement.

The evidence shews that it would cost considerably more now 
to make repairs then it would as of August 1, 1916. Under the 
circurrstances, however, the defendants cannot, in my opinion, 
claim any more than what would be sufficient to make the repairs 
within a reasonable time after August 1, 1916. This amount, as

SASK.
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1 have already indicated, under “Proposition B" would he $9,137.- 
30.

The total amount of the 10% hold-hack is $9,451.05. To 
this must he added, as per terms of contract, interest at 5% from 
August 1, 1912. Interest up to that date has already been paid 
by the plaintiffs. This would make the amount due as of August 
1, 1916, as follows:

Amount of hold-back................... . .. .. . . 19,451 05
Interest from August 1, 1912, to August 1, 1916 1,890.20

Total ............... $11,34125
From this amount the defendants would be entitled to make the 

following deductions:—

Cost of repair as per “Proposition B,” above referred to....... $9,137.30
Amount charged up against the hold-back for repairs made

by defendants during period of maintenance.................... 69.80

Total..................................................................... $9,207.10
This would leave a balance in plaintiffs’ favour as of August 

1, 1916, of $2,134.15.
The plaintiffs are therefore entitled to judgment for $2,134.15, 

with interest thereon at 5% from August 1, 1916. The plaintiffs 
will also have their general costs of action, hut as they were only 
partially successful the costs will lie taxed in the low scale of the 
King’s Bench Tariff, and there will lie no costs of the counterclaim.

Judgment accordingly.

ALTA. SWIFT CANADIAN Co. Ltd. v. INNISFAIL AGRICULTURAL SOCIETY.

S C Alberta Supreme Court, Hyndman, J. November HO, 1919.
Damages (§ IV—370)—Treble damages—Weights and Measures Act, 

R.S.C. 1906 ch. 52, sec. 83—Interpretation of secs. 78-80- 
“Procedure”—Secs. 81-83—“General”—Distinction.

There is a clear distinction between iiennlties imposed by the Weights 
and Measures Act, It.S.C. 1906, ch 52, secs. 78-80, and the «lamages which 
may be recovered by t he part y grieved under t lie same st at ute (s« cs. 81-831. 
An action is maintainable for damages according to the provisions of tin* 
statute.

Statement. Action brought to recover treble damages and treble costs 
due to the fact that the defendants, being public weighers, main­
tained a false weighing machine, and thereby caused the plaintiffs 
to pay certain moneys for cattle weighed thereon upon the weights 
certified by the defendants to lie correct, whereas they were in

AND SlNEK
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fact false weights contrary to the provisions of the Weights and 
Mensures Act, R.S.C. 1906, ch. 52.

AT. D. McLean, for plaintiff.
A. F. Exring, K.C., for defendants.
Hyndman, J.—The dates of the alleged offence were May 

5 and 11, 1917. The action was originally brought against the 
defendant, the Innisfail Agricultural Society, only, but, by order 
of the Master in Chambers at Edmonton, the statement of claim 
was amended by adding as co-defendants those who were officers 
and directors of the Society, which amendment was made on 
September 6, 1918, tliat is atxiut a year and four months after 
the cause of action arose.

The individual defendants in addition to their defence on the 
merits also set up as a defence: Sec. 80, of the said Act, which 
enacts:

No action or prosecution shall be brought against any person for any 
penalty imposed by this Act, unless the same is commenced within six months 
after the offence is committed.

Consequently, if this section applies to the action against 
the newly added defendants, the amendment having been made 
after the expiration of 6 months from May 11, 1917, the action 
against them does not lie.

By arrangement it was directed to have the legal objection 
above referred to first determined owing to the probable heavy 
expense of trying the merits of the action.

It is therefore necessary to consider whether or not sec. 80 
contemplates a claim of this kind, or lias reference only to the 
Inimitiés imposed by the Act for violation of its provisions.

Secs. 78, 79 and 80, appear in the Act under the head of 
“Procedure,” 78 and 79 being as follows:

78. All penalties imposed by this Act or by any regulation made under 
this authority, shall be recoverable with costs, (a) before any civil Court 
of competent jurisdiction, by any person who shall sue for the same; and in 
such case the amount of the judgment, if not forthwith paid, may be levied 
by execution and sale of the goods and chattels of the offender; or, (b) if 
the penalty does not exceed fifty dollars by summary conviction before any 
justice of the peace for the district, county or place in which the offence is 
committed, and, if the penalty exceeds fifty dollars, by summary conviction 
before any two such justices.

2. Subject to the provisions of this Act, Part XV. of the Criminal Code 
shall apply to all prosecutions for penalties.
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79. If the person who sues for the penalty is not an inspector or an 
assistant inspector a moiety of every penalty so recovered shall belong to him, 
and the other moiety, or, if the person suing is an officer acting in pursuance 
of this Act, the whole penalty, shall belong to His Majesty.

Then follow secs. 81, 82 and 83, under the head “General,” 
sec. 83 enacting:

83. Every |X‘rson aggrieved by the use of any weight or measure or 
weighing machine, which has not been duly insj>ected and stamped according 
to this Act, or which is found light, deficient or otherwise unjust, may recover 
treble damages and treble costs.

Counsel for the plaintiff argues that there is a distinction 
between the penalties imposed by secs. 78 and 7ft, and the treble 
damages and treble costs mentioned in sec. 83, and that the limi­
tation set up in sec. 80 was not intended to apply to actions 
under that section.

No authorities were cited to n e, but 1 find on reference to 
Darby & Bosanquet, in the Statutes of Limitations (supplement 
to the second edition), at page 512, an anonymous case reported 
in Noy 71, 74 KM. 1038, the whole of which reads as follows:

By the Court it was said that where any statute, as 5 Eliz. for perjury, 
etc., limits any remedy by information for the party grieved, that such an 
informer is not within the statute, 31 Eliz., ch. 5. For that is intended 
of a common informer. And by Anderson it was adjudged in the case of the 
butchers of London that if a man be an informer, and is not the party grieved 
at one time, that yet he is not a common informer. And it was agreed in 
one Holden's case of Coventry, that an information (upon the 27 Eliz. of 
Fraudulent Conveyances) by the party grieved, after the year, etc., is good 
enough and not within the statute.

In the work referred to, Darby & Bosanquet, at page 512, 
it is said :

This case is now provided for by the 3rd section of 3 & 4 Wm. IV., ch. 42, 
which, amongst other things, enacts as follows:—“All actions for penalties, 
damages, or sums of money given to the party grieved by any statute now or 
hereafter to be in force shall be commenced and sued within two
years after the cause of such actions or suits, but not after; provided that 
nothing herein contained shall extend to any action given by any statute 
where the time for trying such action is or shall be by any statute specially 
limited."

It seems to me, therefore, that there is a clear distinction 
between penalties imposed by the Act and damages (though they 
1)0 treble), which may 1 *> recovered by the party grieved. (See 
also Darby <fc Bosanquet, supra, page 542.

Section 7ft, I think, puts it beyond question, for if in a possible 
case the party grieved was also an officer, he could get nothing for 
himself as damages, hut all would go to the Crown, which, 1
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urn satisfied, was never contemplated where he actually suffered 
personal loss or damage by reason of false weigh scales.

If I am correct in the above conclusion, then the limitation 
is two years by virtue of the statute of Wm. IV., supra, but the 
tin e alleged in the statement of claim, being less than two years, 
that statute does not apply to this action.

I therefore find that the action is maintainable as against 
the individual defendants, and there will be judgment accord­
ingly. Costs to Ik- costs in the cause, ns between the plaintiff 
and individual defendants. Judgment accordingly.

KENNEDY v. ANDERSON.

Saskatchewan Court of Appeal, Haultain, C.J.S., Newlands, La mont and 
El wood, JJ.A. December S, 1919.

Sale (§ II C—26)—Warranty—Statements by auctioneer—Represen­
tations—Goods NOT AS REPRESENTED.

An affirmation by the vendor through his auctioneer at the time of sub­
is a warranty provided that it appears in evidence to he so intended; and 
on a breach of such warranty the purchaser is entitled to he indemnified 
fur his loss.

[Payne v. Lord Leconfield (1882), 51 L.J.Q.B. 642; Heilbut Symons 
d- Co. v. Huckleton, 11913) A.C. 30. followed.)

Appeal by defendant in an action for the price of live stock 
sold and delivered. Reversed.

./. H. Haig, for appellant; H". (i. Ross, for respondent. 
Haultain. C.J.S., concurred with Newlands, J.A. 
Newlands, J.A.:—1This is an action for the price of 3 horses

1 «longing to respondent sold at an auction sale of his cattle and 
farm implements, to the appellant.

The appellant since the action was commenced has paid for
2 of these horses, and except when I deal with the question of 
costs I will not refer to them again.

As to the other horse the defence is, that the respondent and 
the auctioneer represented and warrante!I her to lx; sound; that 
said representation and warranty were fjilse, she not I icing sound 
but in a dying condition from kidney disease, and did in fact 
die of said disease a few days after the sjiIc, and he asks tliat his 
agreement to purchase said horse lie rescinded.

The representation as made by the auctioneer was in the 
following words as sworn to by three witnesses and not denied 
by the auctioneer, who gave evidence at the trial: “Gentlemen, 
would you let this good, sound, registered mare go for that
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money?” It was after this statement was made the appellant bid 
for and bought the horse in question.

That the auctioneer made this statement in the presence 
of the appellant is proved by the evidence. The next question 
therefore is, was it true? The mare died a few days after appellant 
took her home. Both he and a witness named Wilcox, who 
were present when the mare was opened after she died swore 
that she had only one kidney, and that the other one was pretty 
well gone. Aiken, who was licensed as a veterinary surgeon 
in Prince Edward Island, diagnosed her complaint as kidney 
disease and said that the statement made by the other two wit­
nesses as to what they found at the post mortem to a certain extent 
bore out that diagnosis, and he was of the opinion that she had 
been sick for some months. I tliink this evidence is sufficient 
to liear out the defence that the representation made by tin- 
auctioneer that she was sound at the time of the side was false. 
The finding of the trial Judge that Aiken was not a veterinary 
surgeon and that his opinion is not any better than any other 
person’s who had a good knowledge of horses, cannot, in my 
opinion, be sustained, because, as 1 have said, he swears he was 
a licensed veterinary surgeon of Prince Edward Island, and it 
is not necessary for him to lie registered in this Province in order 
to give an expert opinion as a witness.

Now the representation having Ix-cn made by the auctioneer 
and it having induced the appellant to purchase the horse, and 
being false, the law applicable to the case is as stated in 1 Hals, 
p. 510, para. 1038.

The verbal statements made by the auctioneer may or may not be part 
of the contract of sale.

When they are not part of the contract they will, if material misrepre­
sentations of fact, avoid the contract on the ground of misrepresentation, and, 
in case of fraud, give the purchaser a cause of action for damages against the 
auctioneer, or against the vendor if a party to the fraud.

There txdng no fraud proven, the purchaser lias the right 
to rescind the contract. The fact that he cannot restore the 
property in the same condition in which he got it can have no 
effect in this case, liecause the mare died from the disease from 
which she was suffering at the time of the sale and which was the 
subject of the misrepresentation.

The appeal should, therefore, Iks allowed with costs, excepting
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that respondent should be entitled to the costs of action up to the 
time appellant paid for the other two horses, because though 
he swears that he was to have a year to pay the whole purchase 
price the respondent denies this, and the condition of the sale, 
of which the appellant was aware, was that all amounts over $20 
were to l>e paid half cash and half in 12 months secured by approved 
notes, and appellant has not therefore proved a variation of this 
condition. He never tendered half cash and a note for the 
balance, and therefore was liable when the action was brought 
to pay half the purchase price.

Lamont, J.A.:—On Oetolxn* 24, 1017, the plaintiff held an 
auction sale of some of his stock. At the sale the defendant 
bought 3 horses; one for $85, one for $95, and a registered mare foi 
$210. He took these animals home with him, without leaking 
settlement therefor. The terms of the sale were half cash and 
the balance in approved notes. It would seem that subsequently, 
at any rate, to the sale, the plaintiff was willing to hike a promis­
sory note made by the defendant and his father for the full amount, 
but he denies altering the tern s of sale when the mare was bought . 
There is no finding on the point, and until a special agreement is 
established the terms embodied in the conditions of sale would 
govern.

About a week after the sale, the mure took sick and a week 
later died. After her death the defendant refused to make 
settlement for her. He says he offered the plaintiff a note signed 
by himself and his father for the other 2 horses, but that the 
plaintiff refused to accept it, demanding payment for all 3. Not 
getting payment, the plaintiff brought this action.

After action was brought, and before trial, the defendant paid 
for the 2 horses, leaving only the price of the mare in contro­
versy. In his statement of defence the defendant sets up that 
the plaintiff had “guaranteed that the mare was a first-class 
mare, sound in every way, and that there was nothing wrong with 
her,” and that “relying upon the representation warranty and 
guarantee” he purchased the marc; that the marc at the tine 
was in a <lying condition, and the representations were made 
fraudulently.

At the trial, the substantial case which was sought to Ijc made 
on behalf of the plaintiff seems to have had reference to fraudulent
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misrepresentations and failure of consideration. The District
C. A. Court Judge found that the defendant had failed to establish 

Kennedy failure of consideration, and stated that the evidence fell short of 
, v satisfying him that the mare was diseased when she was purchased
XXDEltSON. , i r i ,

by the defendant. This latter finding would be applicable to

in the judgment.
The defendant now appeals, and under the Act it is our duty 

to give such judgment as the trial Judge should have given (Court 
of Appeal Act, 1915, eh. 9, sec. 9).

That the words were spoken which it is alleged constitute a 
warranty, was, I think, established by the evidence. The defend­
ant alleges that the warranty was given on two occasions; first, 
in the stable just before the mare was going up for sale, and 
again when she was being sold. As to the first, the defendant 
says the following conversation took place:

Q. Give us that conversation. A. Well, Anderson and I came to this 
mare after looking over 3 or 4 horses, and Mr. Anderson says: "There is an 
awful fine mare, Harvey,” and he walks up alongside of her, and I says: 
“Is the marc sound, Mr. Anderson?” and Mr. Anderson says: "The mare is 
sound in every way, she has a touch of scratch and she’s a little thin, a little 
feed and a little care, this mare will come out all right.”

As to this, the plaintiff has the following testimony in his 
examination in chief :

Q. Now Kennedy says that in the stable before the sale was made ydu 
told him that the mare was a good sound mare in every way. A. Never. 
Q. Did you have any conversation with him? A. I did not.

In cross-examination he admitted that he told the defendant 
the mare was sound as far as he knew. In addition, one at least 
of the witnesses testified that he saw the plaintiff and defendant 
talking in the stable. As to the second occasion on which the* 
warranty was given, the defendant says tluit when the man? 
had lieen bid up to some 8180 or $185, the auctioneer said that 
it was a shame to knock the mare down at tluit price, that she 
was a good, sound, registered mare; and tluit the plaintiff, who 
was standing near, said: “Yes, and the papers go with the mare. 
I have them in the house.” The defendant then commenced 
bidding on the mare, and bid her up to 8210. The testimony of 
the defendant on this point is corroborated by two independent 
witnesses, Clarence Cooper and Walter Isaacs, who were present 
at the sale. On this point the plaintiff testified that he was 
not present when the mare was lieing sold.
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In my opinion this evidence is sufficiently conclusive to justify 
us in finding that the statements as testified to hv the defendants 
were made. Do they constitute a warranty?

long ago the principle which has ever since lx*en acted ujHm 
was laid down by Holt, C.J., in these wonts: “An affirmation at 
the time of the sale is a warranty provided it appears on evidence 
to have been so intended.” The existence or non-existence in 
the mind of the plaintiff of an intention that his affirmation be 
taken as a warranty is a question of fact, and in determining that 
question all the evidence in the case touching the knowledge, 
conduct, words and actions of the plaintiff from first to last may 
he considered, Heilbut Symons d* Co. v. Ihicklcton, [1913] A.C. 30.

The statement made by the auctioneer, it is true, would not 
he binding upon the plaintiff had the plaintiff not l>een present 
and affim ed the same. For an auctioneer has no implied author­
ity to warrant the soundness of an animal he is selling.

Payne v. Lord Leconfield (1882), 51 L.J.Q.R. 042.
As, however, the plaintiff was present and affirmed the auction­

eer's statement, he is, in my opinion, in precisely the same position 
as if he himself had made the statement. We have therefore 
to consider whether or not the totality of the evidence indicates 
nil intention on the part of the plaintiff to warrant the soundness 
of the mare. In my opinion it does. The defendant was a 
prospective purchaser. He had already bought two horses. He 
was examining the n are in the stable just before she was placed 
on the block for sale. Any questions asked by him as to her 
soundness the* plaintiff, under the cireun stances, would reasonably 
expect were asked with a view to making a bid for her. Then, 
when the mare was on the block, the bidding seemed to stick 
around 8185. The defendant had not yet made a bid. The 
auctioneer n ade his statem ent and the plaintiff gave utterance to 
his affirmation. The defendant then bid. I cannot think that 
that affirmation was only intended to apply to the registration 
of the mare. Taking the whole evidence, I am of opinion that 
the proper conclusion is tliat the plaintiff in effect said to any 
intending purchaser: “If you buy the marc I will warrant her to 
he a good, sound, registered mare.” This amounts to a collateral 
contract between the plaintiff and the purchaser and is not merely 
a representation.
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The next question is, was the mare sound. In my opinion the 
trial Judge erred in hoku.ig that the evidence did not establish 
that she was in a diseased condition at the time of the sale. She 
took sick 0 or 7 days after the sale. A Mr. Aiken was called in. 
He was not a duly registered practitioner in this Province, hut 
held a certificate as a veterinary from Prince Edward Island, 
and had sj>ent ti years there with a duly qualified veterinary. 
He diagnosed the case as kidney trouble. Sixteen days from the 
date of the sale the mare died. Two of the witnesses opened 
her up and found only one kidney and that in a badly diseased 
condition. Aiken gave it as his opinion tluit the mare had been 
diseased for months. Further, the mare liad been losing in 
condition from the time she had her colt in the spring. There 
was no evidence to contradict the witnesses who testified as to 
the condition of the mare’s kidndys when she was opened up 
after her death, nor was there any evidence which questioned 
the soundness of Aiken's diagnosis. The fact that lie liad not 
registered in this Province as a veterinary is not evidence tluit he 
did not correctly diagnose the case as kidney trouble or that lie 
was in error when he testified tluit the mare must have liecn 
diseased for some time lieforc the sale. The projx;r inference 
to lie drawn from the evidence in my opinion is, that the mare 
was in a badly diseased condition at the tin e of the sale.

There was therefore a clear broach of warranty. As at the 
time of the sale the mare was in practically a < lying condition, 
the loss suffered by the defendant by such breach was the amount 
he agreed to pay for her, namely, $210.

The defendant is entitled to set up against the1 plaintiff the 
loss suffered by him by reason of the breach of the warranty 
in diminution or extinction of the price. Sale of Goods Act. 
51. As this loss extinguished the plaintiff's claim, the action 
should have been dismissed.

The appeal in my opinion, therefore, should be allowed; the 
judgment in the Court below set aside and judgment entered for 
the defendant. The costs of the Court below should l>c to the 
plaintiff up to the date of the payment in of the purchase price 
of the other two horses; after that date the costs should be to the 
defendant.

Elwood, J.A.:—I concur and the costs should go as indicated 
in the judgment of my brother iAmont. A pjHal alhmed.
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LATIMER v. DAY AND WESTGATE.
Alberta Supreme Court, Hyndman, J. October 18, 1919.

Execution (§ II -20)—Mortgage in default—Judgment—Land not
REAI.l} El) UPON EX AMIN ATION AS JUDGMENT DEBTOR.

A judgment having been obtained on a mortgage in default, an order 
will not issue for the examination of the defendant as a judgment debtor 
until the lands mortgaged have been realized u|x>n, and the sum so 
realised found insufficient to satisfy the judgment.

9 Geo. V., 1919 (Alta.), eh. 37, sub-see. 2.

Motion for an order for examination of judgment debtor. 
Order refused.

Cl. li. O'Connor, K.V., for plaintiff.
A. L. Marks, for defendant Westgate.
Hyndman, J. : This is a motion for an order that the defendant 

Westgate attend at his own ex|xinso Indore the Clerk and submit 
himself for examination touching his estate and effects and as to 
the property and means he had when the debt or liability which 
was the subject of this action in which judgment has l>een obtained 
against him was incurred, and as to the property and means he still 
has of discharging the said judgment, ami as to the disposal he lias 
made of any property since contract ing such debt or incurring such 
liability, and as to any and wlmt debts are owing to him. The 
facts of the case may be stated shortly as follows : By agreement 
dated January 11, 1913, the defendants Madill and Westgate 
agreed to sell to the defendants Day and Nicholson certain lands 
and premises lieing lots 25 to 34 both inclusive in block 11 in King 
Edward Park, a sulxlivision of the City of Edmonton, for the 
price of $5,250, of which $1,750 was in cash and the balance 
$3,500 was agreed to be paid in instalments of $1,750 each on 
July 11,1913 and January 11,1914, with interest at 8% per annum. 
On May 16, 1913, the defendants Madill and Westgate assigned 
their interest in the said agiftement to the plaintiff, and in the 
same document covenanted with the plaintiff ttiat in case default 
were made by the said defendants Day and Nicholson, in payment 
of any sum or sums of money which would be due to the plaintiff, 
tliat the defendants Madill and Westgate would on demand pay 
or cause to lie paid any sum or sums of money in default. Default 
was made by the defendants other than Madill and Westgate, and 
the last mentioned defendants have neglected and refused to 
implement their guarantee, and judgment on September 15, 1914, 
was duly entered against all the defendants for payment of the
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$3,500 and interest at 8f, jxt annum from January 11, 1913, hut 
the land luis not yet been realised upon.

By suh-soc. 2 of eh. 37, 9 Geo. V. 1919, (Alta.), it is provided 
that :

(2) No execution to enforce a judgment upon the personal covenant 
contained in a mortgage, encumbrance or agreement of sale on or of land 
on any security therefor shall issue or he proceeded with until sale of land, and 
levy shall then only be made for the amount of the said moneys remaining 
unpaid after the due application of the purchase moneys received at the said

(3) As long as execution cannot issue or be proceeded with under the 
provisions of this section, the payment of the money secured by a mortgage 
or an agreement for sale of land shall not be enforced by attachment or 
garnishment, or by the appointment of a receiver or by any other process of a 
similar nature.

It seems hi me tluit this lieing moneys arising out of an agree­
ment for sale the above statutory provisions apply, but it is argued 
by counsel for the applicant that notwithstanding the money may 
not be due until after sale of the land mentioned in the agreement 
for sale, r. 634 of our Rules of Court give the plaintiff a right to 
examine the defendant as a judgment debtor. The rule reads as 
follows:

Where a judgment is for the recovery by or payment to any person 
of money or costs, the judgment creditor may without an order examine the 
judgment debtor upon oath before a Clerk or Deputy Clerk, or by the order 
of a Judge, before any other person to lie named in such order touching his 
estate and effects and as to the property and means he had when the debt 
or liability which was the subject of the cause or matter in which judgment 
has been obtained against him was incurred, or, in the case of a judgment for 
costs only, at the time of the commencement of the cause or matter, and 
as to the property and means he still has of discharging the said judgment, 
and as to the disposal he has made of any property since contracting such 
debt or incurring such liability, or, in case of a judgment for costs only, 
since the commencement of the cause or matter, and as to any and what 
debts are owing to him.

After giving the matter my best consideration I have come to 
the conclusion that the? statutory provisions referred to must over­
ride to a certain extent the rule. It cannot lie overlooked that the 
rule was made prior to the passing of the Act, which latter altered 
the rights between mortgagors and mortgagees and vendors and 
purchasers. At the time the rule was passed in a case of this kind 
execution could issue at once for the amount of the judgment and 
consequently there would then be a reason why the defendant 
should be examined as a judgment debtor. Under the law as it
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now stands the judgment in this and similar eases is really not a 
final judgment as to the amount of money hut I am inclined to 
think in effect is conditional should it transpire later on a sale of 
the land tliat the proceeds of the sale should not lie sufficient to 
liquidate the debt and costs. It cannot l>e known what the exact 
amount of the judgment for money is until the security has liecn 
realised upon. If the land brought more at a sale than enough to 
pay the judgment, the contemplated proceeding here would 1m; a 
useless waste of money, and it seems to n e t hat that could not have 
been in the contemplation of the Legislature. A purchaser of 
land is not bound to pay the balance due on an agreement for sale 
until after the land, the subject matter of the agreement, has been 
disposed of. How then can it be said that he owes any particular 
amount of money to the plaintiff? It seems clear tliat the rule 
contemplates only a case where a judgment is for money presently 
due and the subject of an execution. Unfortunately no authorities 
were cited to me, and the legislation being of very recent date, in 
all probability, this is the first time the point lias arisen. I there­
fore dismiss the application with costs.

A/>itlication dismissal.

McGIRR v. YOUNGBERG.

Saskatchewan Court of Appeal, Haul tain, C.J.S., Xeulands, Lam out and 
Elwood, JJ.A. Deccmlnr 3, 1019.

Bills and notes (§ VI C—1C7)—Promihsohy note- -Failure of con­
sideration—Action to recover amount.

In an action on a promissory note, the consideration for wliieh is the 
delivery of stork, which has not been delivered, the plaintiff in order to 
succeed must shew readiness and willingness to deliver the stock.

Appeal from the trial judgment in an action on a promissory 
note. Reversed.

E. F. Collins, for appellant; C. IV. Hoffman, for respondents. 
The judgment of the Court was delivered by 
Elwood, J.A.:—This is an action brought by the plaintiff's as 

executrix and executor of the last will of Leonard Younglierg, 
deceased, against the defendant for payment of a promissory note 
for $250 given by the defendant to the deceased.

The defendant alleges that the promissory note sued on, 
together with another note for a like amount, were given in pay- 
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ment for certain shares of stock in the Moose Jaw Brewing & 
Malting Co. Ltd., which the deceased agreed to deliver to the 
defendant; that the defendant liad repeatedly demanded delivery 
of the stock, but tluit the same had never l>een delivered to him. 
By way of counterclaim the defendant repeated the various 
paragraphs of the statement of defence, and alleged that on or 
about June 4, 1913, he paid to the deceased the sum of $250 and 
interest for six months, being the first of said promissory notes, 
and counterclaimed for the said sum of $250 and interest.

'fhe only evidence given at the trial was the evidence of the 
defendant and one John Whalen. The defendant swore that in 
December, 1912, he had a conversation with the deceased in which 
it was agreed that the defendant should give to the deceased the 
two promissory notes alnrve referred to, and that in considera­
tion of these the deceased, as soon as he arrived at home at Macoun. 
would send to the secretary of the Brewing Company for the 
defendant certain certificates of stock in the Brewing Company; 
that these certificates of stock were never sent to the defend­
ant; tluit the defendant several times went to Whalen, the secre­
tary of the Brewing Company, and inquired if the stock luid lx*cn 
sent to him and he replied tluit it had not; that he paid the first 
note; that when he paid that note he knew that Youngberg was a 
responsible man and did not worry about the non-delivery of the 
stock, he expected it would come; that he got Whalen to notify 
Youngberg, the deceased, by letter to forward the stock. Whalen 
swore that the deceased did have stock in the Brewing ( on pan y 
in 1912, and that the defendant hod attended upon him ( Whalen i 
with regard to this stock and had asked him about it.

The District Court Judge before whom the case was tried in 
the course of his judgment stated that, as this was an action by 
executors, there must be some corroboration in order to establish 
a claim against the estate of the deceased.

The law with i-egard to corroboration in establishing claims 
against the estate of the deceased is stated by Lord Bussell, C.J., 
in Rauiinson v. Sell ole* et at. (1898), 79 L.T. 350 at 351, as follows

The learned Judge in thin ease seems to have thought that whether 
convinced or not that the claim was honest he was bound to find against if 
in the absence of corroboration of the evidence of the claimant. This is 
wrong. He ought to examine that evidence with care, even with suspicion, 
but if after that he felt that it was evidence of truth he should act upon if
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He ought to be completely satisfied before allowing the claim; but he ought SASK. 
not to disallow it, satisfied or not, merely because the evidence was not ^ ^ 
corroborated. ’ ‘ '

It is quite true tliat the District Court Judge does proceed to MvGikh 
analyse in some particulars the evidence given by the defendant, Young hero. 
and expresses the opinion that the defendant's evidence is not too E|WOO(J ) A 
satisfactory. He says:

It is reasonably good in some respects, but when I say it is not satisfactory,
I mean in his clearness of recollection as to certain surrounding features it 
is not the most satisfactory evidence in the world.

These remarks of the District Court Judge are all directed to a 
consideration of the question of whether or not the certificates of 
stock were to lie delivered prior to the payment of the note sued 
uixin. There was no evidence tliat they were not to lie so deliver­
ed. At the conclusion of the case judgment was ordered for the 
plaintiff as claimed.

There is evidence of the defendant, corroborated by Whalen, 
that the defendant did call upon Whalen with regard to this 
stock, at any rate prior to the maturity of the note sued ujxm, 
and I think the evidence justifies the conclusion that it was prior 
to the maturity of the firet note. T his goes to corroliorate the 
evidence of the defendant that the arrangen cut was tliat the 
stock was to be sent to Whalen for delivery to the defendant.
The analysis of the defendant's evidence by the District Court 
Judge, when compared with the evidence given by the defendant, 
docs not in my opinion justify the conclusions arrived at by the 
District Court Judge as to the reliability of that evidence. For 
instance, he concludes that because the defendant paid the tiret 
note without getting the stock, therefore that raises a strong 
presumption that he was not to get the stock as the defendant 
claimed. 1 am of the opinion, however, that the defendant’s 
explanation as to this is most reasonable. He says Youngberg 
was a responsible man; he considered he was all right: he didn't 
worry about it. Tliat strikes me as being reasonable. On the 
whole, bearing in mind what was said by Lord Russell, supra,
I am of the opinion that the District Court Judge should liave 
accepted the story of the defendant, and should have found that 
the notes were executed in consideration of the promise by the 
deceased to forward the certificates of stock as soon as he reached 
home.
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Apart from that, however, the pleadings of both parties 
and the evidence in the case all shew that these promissory notes 
were given as the consideration for certificates of stock to be deliver­
ed, at least, when the promissory notes were paid.

The plaintiffs in their pleadings allege a readiness and willing­
ness to deliver this stock. There is absolutely no evidence tliat 
shews that the plaintiffs, at the date of the trial, were the holders 
of the stock in question or were in a position to deliver the stock 
or any of it. The only evidence with respect to Youngberg having 
laid any stock was the evidence of Whalen, who says tliat Young­
berg did have stock in the company in 1912. I am of the opinion 
that stock not having been delivered, it was incumbent on the 
plaintiffs to shew that at the trial they were in a position to deliver 
the stock. They not having so shewn, then, in my opinion, their 
cause of action must fail.

I am also of the opinion tliat the defendant is entitle*! to 
recover the $250 which he paid upon the first note, as on a consider­
ation which has failed. This $250 is counterclaimed with interest. 
The date upon which tliis $250 was paid is somewhat uncertain. 
The note itself is, apparently, lost, and the defendant is uncertain 
whether it was payable in 3 or 6 months. But in his counter­
claim he alleges that it was paid on June 4, 1913, which would be 
6 months after the date of the note.

In Last H est Lumber Co. v. Haddad (1915), 25 D.L.K. 529. 
8 S.L.R. 407, my brother Lam ont, J., at 533, in delivering the 
judgment of the Court, states the law with respect to payment of 
interest in this Province to be as laid down by the Privy Council 
in Toronto R. Co. v. Toronto Corporation, [1900] AX'. 117 at 121. 
as follows:—

The result, therefore, seems to be that in all eases where, in the opinion 
of the Court, the payment of a just debt has been improperly withheld, and 
it seems to be fair and equitable that the party in default should make com­
pensation by payment of interest, it is incumbent upon the Court to allow 
interest for such time and at such rate as the Court may think right.

In the case at bar, the evidence shews that for something 
like 5 years, or 5x/i years, the defendant made no attempt to 
get the stock for which the promissory notes were given. He 
made no request for repayment of the amount of the promissory 
note which he paid, in fact he just let the matter lie as it was until 
he was sued.
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I think, therefore, under the circumstances that it cannot 
lie stated that, as to the amount paid in full of the promissory 
note the subject of the counterclaim, “payment of a just debt 
has IxH-n improperly withheld” prior to the date of the defendant's 
counterclaim.

In my opinion therefore the defendant should not have interest 
on the $250 prior to the date of his counterclaim, but should have 
interest at 5% per annum thereon from March 28, 1919. the date 
of the counterclaim.

1 would, therefore, allow the defendant’s appeal, wit h costs and 
dismiss the plaintiffs’ action with costs. 1 would allow the defend­
ant on his counterclaim judgment for 8250 and interest thereon 
at 5fV per annum from March 28. 1919, to judgment, and the 
costs of the counterclaim. Appeal alhuvd.

THE KING v. WILSON.
Alberta Su/trcme Court, A [t/u-llntc Division, Horn y, ( .1 . Stuart. Simmons and 

McCarthy. ,/,/. December J, 1919.

\koligenck (§ 1 D—-70)—Criminal charge—Code—Amendment 9-10 
Kdw. VII. 1910, ch. 13, sec. 1—Reasonable vse ok highway— 
Rights or parties—Conviction at trial—Appeal.

The rights of a driver of a motor vehicle and that of other vehicles 
(including bicycles) to use the highway are equal, and each is equally 
restricted by the rights of the other. Each is required to regulate his 
own use by the observance of ordinary care anil caution: and when 
accidents happen as incidents to the reasonable use of the highway, the 
law affords no redress by criminal or civil proceedings.

Appeal by defendant from the trial judgment on a conviction 
for criminal negligence. Reversed.

A. MacLeod Sinclair, K.C., for api>e!lnnt.
J. Short, K.C., for respondent.
Harvey, C.J. and Simmons, J. concurred with Stuart. .1. 

Stuart, J.: The statute under which the charge was laid is 
quoted in the judgment of my brother McCarthy, which I have 
had the advantage of reading.

At the close of the evidence the Judge, who tried the case 
without a jury, gave the following reasons for convicting the
accused :—

The Court: I hold this, that where a man driving an automobile is 
approaching a street corner he must see that he does not run anyone down. 
I ain going to hold in this case that he neglected his duties. Mr. Sinclair: 
Neglected it wilfully? The Court: Yes, I am going to hold that he wilfully 
neglected his duties. Mr. Sinclair: If your Ixirdship holds that. I would
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ask your Lordship to reserve the rase on the question of whether there is 
any evidence to uphold the verdict. The Court: I have no objection to 
reserving a case on that point, hut I have very strong views on the subject, 
although 1 drive a car myself, I feel a person approaching an intersection of 
two streets is bound to sec that he does not run anyone down. A foot pas­
senger has certain rights at the intersection, a better right than he has when 
crossing lietween the intersections, but a rider of a bicycle is riding a vehicle 
and he has better rights than foot passengers, and it seems to me there is a 
a duty on the driver of a motor car to sec that he does not run either a foot 
passenger or a bicycle rider down. 1 am going to convict tliis defendant of 
the charge but I will reserve the case if you desire it and suspend sentence 
in the meantime. On the ground of wilful negligence. Mr. Sinclair: 1 
understand your Lordship is holding that there was no wilful misconduct 
The Court I will put it whether there is any evidence to support a con­
viction.

It seen s to n o that it is impossible, upon a perusal of this 
language, to draw any other conclusion than that the Judge held 
tliat he was entitled to infer from the mere fact that the driver of 
an automobile ran into a bicyclist and injured him, tliat he was 
guilty of wilful negligence and had so violated the statute and 
become subject to the severe maximum penalty of two years' 
imprisonment, subject of course to the Judge’s discretion as to 
the sentence he would impose.

With much respect I think that tliat is not the law. The 
tribunal trying the case must, in my opinion, find as a fact the 
existence of some anterior wilful misconduct or wilful negligence 
which led to the collision, and it must find tliat fact upon a 
consideration of the conduct of the accused anterior to the moment 
of collision, and not solely as an inference from the mere fact of 
collision without reference to the conduct of the person injured.

It may be tliat the Judge had in mind certain conclusions as 
to the conduct of the two parties, but he certainly gave no expres­
sion to them and, as I think I have said on a previous occasion, 
an accused person w ho is convicted has a right to assume tliat the 
reasons given for his conviction are the real reasons and to question 
their validity in point of law . This l>eing so, I think there is no 
doubt that the reason given was based on an erroneous view of 
the law.

The form in which the case was reserved is as follows:—
1. Is there any evidence to support the verdict herein and conviction 

of the said R. L. Wilson? 2. Having regard to the whole evidence, was 1 
right in convicting the said R. L. Wilson for causing bodily harm to be done 
to one Erneet Parker by wilful misconduct or by wilful neglect when the
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said R. L. Wilson was in charge of an automobile upon a public street in the 
City of Calgary? 3. Should the conviction of the said R. L. Wilson be set 
aside or a new trial ordered?

I have grave doubt whether the objection to the conviction 
which I have raised above could properly lie dealt with under the 
first question. But I think the second question is clearly wide 
enough to cover that objection. It is true the question begins by 
the words, “Having regard to the whole of the evidence,” but the 
actual question asked is whether the Judge was right in convicting 
the accused, and I think tliat question involves clearly the question 
w hether the Judge was right in making the inference of guilt upon 
the ground upon which he states that he did make that inference. 
In fact, I think it is fairly plain that that is the real question which 
was intended to Ik1 reserved. We are not informed at all as to 
what view the Judge took of the conduct of the parties anterior to 
the accident “having regard to the whole evidence,” and it seems 
to me that the Judge evidently intended to reserve for the Court 
the validity in point of law of the only view of the evidence which 
in his judgment he expressed.

We do not know that the Judge inferred that the accused was 
driving too fast, and indeed I do not think he could reasonably 
so infer from the evidence. We do not know that he inferred tliat 
the accused did not keep a projier look-out, and I doubt if he could 
have so inferred from the evidence. Finally, we do not know that 
he inferred that the accused saw the complainant in front of him 
far enough to have been able to stop his car before hitting him, and 
there again I doubt if then; was evidence from which such an 
inference could have reasonably lieen made. Nor could it reason­
ably be inferred that the accused should have seen him lieeause 
there are many people to watch at such a place, and to infer 
criminal liability because one of them was not seen soon enough 
would require more specific anti exact evidence as to the relative 
positions of all the surrounding people than the case affords. 
The effort first to turn aside so as to avoid the bicycle instead of 
stopping at once was probably a mistake in judgment, but here 
again I do not think criminal liability should lie inferretl therefrom.

I would, however, answer the second question in the negative, 
which is sufficient to decide the case, and would answer the tliird 
question by saying that the conviction should lie set aside.
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As to the question of a new trial, I do not think that under the 
( ode v\c are hound to order a new trial, and I think the justice of 
the case does not require that it should be re-tried. The case is 
too near the lino in any event, and in my view the accused has 
been already sufficiently warned in so far as criminal proceedings 
are concerned.

McCarthy, J. :—On October t>, 1919, the defendant, Wilson, 
was found guilty upon a charge laid under sec. 285 of the Criminal 
Code, as an ended by 9-10 Kdw. VII.. 1910, eh. 13, sec. 1, which 
reads as follows:—

285. Every one is guilty of an indictable offence and liable to two years' 
imprisonnent who, having the charge of any carriage or motor vehicle, 
automobile or other vehicle, by wanton or furious driving, or racing or other 
wilful misconduct, or by wilful neglect, does or causes to be done any bodily 
harm to any person.

In the notes to this section in the Annotated Criminal Code, 
Tren ee: r (1919), Wilful Misconduct is stated to mean:—

Misconduct, to which the will is a party; something opposed to accident 
or negligence; the “misconduct” not the conduct must be wilful. It occurs 
where the person guilty of it knows that mischief will result from it, and also 
where the act is done under the supjiositiun that it might be mischievous and 
with an indifference to his duty to ascertain whether it was mischievous or 
not.

On June 9, 1919, alxiut mid-day, Wilson was proceeding in a 
northerly direction in his motor car on First Street East, in the 
City of Calgary, and crossed Eighth Avenue. The complainant 
was riding a bicycle westerly on Eighth Avenue, but turned in 
ahead of Wilson in a northerly direction on First Street East, and 
had proceeded along First Street East about 20 feet when the motor 
driven by Wilson overtook him, knocking him off his bicycle and 
dragging him some distance along the street, with the result that 
the coi? plainant’s ankle was broken and he sustained other 
personal injuries. Upon this state of facts the information was 
laid.

There was evidence that there were a considerable number of 
people at the intersection of the streets close to where the accident 
hapixmod, that the motor car did not cross Eighth Avenue at an 
excessive? rate of speed and apparently was under control. The 
trial Judge says in part:—

That where a man driving an automobile ia approaching a street corner 
he muat see he does not run anyone down ... is bound to see that he 
does not run anyone down. A foot passenger has certain rights at the inter-
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section, a better right than he has when crossing between the intersections, 
but the rider of a bicycle is riding a vehicle and he has better rights than foot 
passengers and it seems to me there is a duty on the driver of a motor car 
to see that he does not run either a foot passenger or a bicycle rider down. 
1 am going to convict this defendant of the charge but 1 will reserve a case 
if you desire it and susitend sentence in the meantime, on the ground of 
wilful negligence.

Upon the application of the accused the following question 
was reserved for the opinion of this Court by the trial Judge:

Is there any evidence to support the verdict herein and conviction of 
the said R. L. Wilson?

Tlnit, 1 take it to l»e, is that the trial Judge expresses a desire 
that liis finding of fact be reviewed by this Court. Under the 
circumstances, therefore, it seems to me that the whole question 
is open to us, as well as to express our opinion as to whether or not 
his conclusions upon the mutual rights and duties on highways 
coincide with our views.

With his conclusions of fact, with respect, 1 am unable to agree. 
It does not seem to me that the evidence discloses any criminal 
liability in the accused. There is no evidence of wanton or furious 
driving or racing or other wilful misconduct or of wilful neglect.

With the conclusions of the trial Judge on the mutual rights 
and duties on highways I am also unable to agree, ami whilst 
what 1 say upon this branch may appear to have application to 
civil liability it seems to me from the language used in the section 
that the prosecutor must go further to attach criminal liability 
than if he were seeking to enforce a civil remedy.

Although automobiles are comparatively new in use there is 
notliing novel in the principles of law to be applied with respect to 
travel in them on highways. The general principles applicable to 
the use of vehicles upon public highways apply to automobiles 
and may be summarised in the statement that a driver must use 
that degree of care and caution which an ordinarily careful and 
prudent person would exercise under the same circumstances. 
The rights of the driver of a motor vehicle and that of other 
vehicles (including bicycles) to use the highway are equal and 
each is equally restricted in the exercise of his rights by the cor­
responding rights of the other. Each is required to regulate his 
own use by the observance of ordinary care and caution to avoid 
Receiving injury, or inflicting injury upon the other, and when 
accidents happen as incidents to the reasonable use of a highway
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the law' affords no redress by criminal or civil proceedings. Tin- 
degree of care required in the use and operation of an automobile 
upon the streets of a city depends not only upon the condition of 
the streets but also upon the dangerous character of the machine 
or vehicle and its likelihood to do injury to others lawfully upon 
the said street. The more dangerous its character the greater is 
the degree of care and caution required in its use and operation. 
The degree of care which the operator of an automobile is bound to 
exercise is commensurate with the risk of injury to other vehicles 
and pedestrians on the road. In the application of these principles 
conditions frequently arise under which conduct amounting to 
reasonable care in the case of a light, slow moving vehicle does not 
amount to proper and necessaiy care in the operation of a heavy 
and rapidly moving automobile. Operators of motor vehicles, in 
addition to exercising reasonable care and caution for the safety 
of others, who have the right to use the highways, should do what­
ever the statute law or municipal law of the jurisdiction requires 
whenever the conditions therein refereed to arise, and failure to 
comply with the regulations imposed by statute or by by-law may 
in itself lx; evidence of negligence. Nevertheless if the driver of 
an automobile complies with all the requirements of the statute 
regulating the operation of motor vehicles, he may yet lx; liable 
for the failure to exercise ordinary care to avoid injury to another 
traveller on the highway. He must anticipate the presence of 
others. It is his duty to keep his machine always under control 
so as to avoid a collision. He has no right to assume that the road 
is clear, and must lx; vigilant and must anticipate and expect the 
presence of others, more especially in crossing a busy street, which 
the evidence discloses applies to the accident in this case, or where 
other vehicles are constantly passing and when people are liable 
to lx* crossing; at the comers of streets or near street-cars and in 
other similar places or situations where people are likely to fail 
to observe the approach of an automobile. Whilst it is liis dutx 
to anticipate the presence of others, lie is also entitled to presume. 
I take it, that others will exercise due care. The duty to take can- 
bet ween persons using the highway is mutual, and each person 
may assume that othens travelling on the highway will comply with 
this obligation. Hence others have the right to assume that tin- 
driver of an automobile will exercise proper caution in approachinj:
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comers, that he will not turn a sharp comer and run without warn­
ing against a person using the highway. A person operating an 
automobile lias the right to assume and act upon the assumption 
that every person whom lie meets will exercise ordinary care and 
caution according to the circumstances and will not recklessly or 
negligently expose himself to danger, hut rather make an attempt 
to avoid it, but when the operator of a motor vehicle has had time 
to realise, or, by the exercise of proper care and watchfulness, 
should realise that a person whom he meets is in a somewhat 
helpless condition, or apparently unable to avoid the approaching 
machine, he must exercise increased care to avoid an accident.

A jierson operating an automobile and one ri<ling a bicycle 
owe to each other the duty to use reasonable care to avoid a 
collision. The bicycle rider must lie vigilant under all circum­
stance's, and keep a proper look-out for automobiles, and he may 
Ik* guilty of contributory negligence in approaching a much- 
travelled, intersecting city street, and looking only once for 
approaching vehicles, where had he exercised more care he might 
have seen in time to avoid the automobile which struck him. 
It is not necessarily negligence for a pei-son riding a bicycle along 
the street in front of an automobile to attempt to cross the road 
in front of the machine if it is so far behind him that it may Ik; 
reasonably exacted that the driver will set' him and can anti will 
by the exercise of projier care so manage the machine as to avoid a 
collision.

For these reasons, which are rather general in their application 
but in my opinion are supported by authority and would justify 
ne in concluding that the trial Judge was under a misconception 
as to the mutual rights anti duties of the operator of a motor car; 
I think the conviction should lx; set aside.

Conviction set aside.

McLEAN AND UNION BANK OF CANADA v. HODGE.
Saskatchewan Court of Appeal, Haultain, C.J.S., \cwland.s, Lamont and 

Elwood, JJ.A. here miter 3, 1919.
Assignments for creditors (§ X II B—61)—Securities assigned to rank 

—Assignment attacked ry creditor, R.S. Sahk., 1001), ch. 142, 
sec. 39.

A gift or conveyance, made by a debtor when he is insolvent, which 
lets the effect of giving a creditor a preference is void under sec. 39 of 
the Assignments Act, R.S. Saak., 1909,ch. 142; provided that the trans­
action is attacked in the manner laid down by statute within GO days 
a ter it takes place.

(/vtiMwoTi v. Mrdeorh et al. (1893), 20 A.H. (Ont.) 4G4, distinguished.!
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Appeal by defendant from the trial judgment (1919), 12 
S.L.R. 298. in an action to set aside an assignment under the 
Assignments Act, R.S. Sask. 1909, ch. 142. Affirmed.

F. L. Hast < do, for Union Bank, appellant ; W. E. Knowles, 
K.U., for respondent.

Haultain, C.J.S. :—The evidence in this case, particularly 
the evidence of the manager of the defendant bank, in my 
opinion amply supports the finding of the trial Judge (1919), 
12 S.L.R. 298, that the defendant McLean was insolvent in May 
and June, 1918, at the time the securities in question were given. 
I am also of opinion that McLean was insolvent in October, 
1917, when it is alleged the advance was made and the security 
agreed upon.

The taking of these securities under the circumstances of this
case must necessarily have had the effect of giving the bank a 
preference. The securities were attacked in the present action 
within the statutory period of 60 days, and are prima facit 
utterly void under the provisions of sec. 39 of The Assignments 
Act, R.S. Sask., 1909, ch. 142, which is as follows :

39. Subject to the provisions of secs. 43, 44, 46 and 46 of this 
Act, every gift, conveyance, assignment or transfer, delivery over or 
payment of goods, chattels or effects or of bills, bonds, notes or se­
curities or of shares, dividends, premiums or bonus in any bank, com­
pany or corporation or of any other property real or personal made 
to or for a creditor by a person at any time when he is in insolvent 
circumstances or is unable to pay his debts in full or knows that he 
is on the eve of insolvency, and which has the effect of giving such 
creditor a preference over the other creditors of the debtor or over 
any one or more of them shall in and with respect to any action or 
proceeding which within sixty days thereafter is brought, had or 
taken to impeach or set aside such transaction be utterly void as 
against the creditor or creditors injured, delayed, prejudiced or 
postponed.

The first question to consider is, whether the transaction 
which is attacked comes within the saving provisions of any of 
the secs, mentioned in sec. 39.

The provisions of sec. 46 are clearly the only provisions which 
can apply to the facts of this case, and, in order to escape the 
effect of sec. 39, the defendant bank must establish that the 
securities in question were given for a pre-existing debt where, 
by reason or on account of the giving of the securities, an
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advance in money was made to the debtor by the creditor in 
the bond fide belief that the advance would enable the debtor to 
continue his trade or business and pay his debts in full. There 
is absolutely no evidence to shew any such belief on the part 
of the bank. The manager of the defendant bank, who was the 
only witness who could have testified on this point, was not 
called, although he was, presumably, available as a witness. 
The fact that the manager was not called is. to my mind, very 
significant in relation to this point and other matters arising in 
the action. 1 think 1 should In- justified in saying that the 
evidence clearly shews the entire absence of any reasonable 
ground for any hope, much less any bona fide belief that the 
advance in question could possibly enable McLean to pay his 
debts in full. For this reason, therefore, the appeal must fail.

A great deal of the argument on appeal was addressed to the 
question whether the giving of the securities by formal docu­
ments in pursuance of a verbal agreement alleged to have been 
made in October, 1917. would take the ease out of the pro­
visions of see. 39. That is to say, that the advance was made 
and the security given under the verbal agreement, and that 
the GO days would begin to run from the date of the verbal 
agreement and not from the date of the formal documents.

In my opinion the actual words of sec. 39 do not admit of 
such a contention. The section says “every gift, conveyance, 
assignment or transfer, etc..” made under certain conditions 
“shall in and with respect to any action or proceeding which 
within 60 days thereafter is brought to impeach or set aside such 
transaction be utterly void, etc.” The equitable doctrine which 
regards that which has been agreed to be done as done is no doubt 
applicable as between the parties to the document, but that 
doctrine cannot, in my opinion, be applied to make the words 
“GO days thereafter” mean ”60 days after an agreement to 
make any gift or execute any conveyance, assignment or transfer, 
etc.,” instead of 60 days after the actual date of the gift, con­
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veyance, etc.
A number of Ontario cases have been cited on this point, but 

they all turned on the construction of Ontario Statutes which 
were quite different in language to the statute now under 
consideration.
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Some of the cases which 1 shall refer to were decided under 
R.S.O. 1887, ch. 124. and amendments thereto. The sections ap­
plicable to the discussion arc as follows :

Section 2 (as enacted by the Amending Act of 54 Viet., 1891, 
ch. 20, sec. 1 :

2. (1) Subject to the provisions of the third section of this Act, 
every conveyance, assignment or transfer, delivery of or payment of 
goods, chattels or effects, or of bills, bonds, notes or securities, or 
of shares, dividends, premiums, or bonus in any bank, company or 
corporation, or of any other property, real or personal, made by a 
person at a time when he is in insolvent circumstances, or is unable 
to pay his debts in full, or knows that he is on the eve of insolvency 
with intent to defeat, hinder, delay or prejudice his creditors, or any 
one or more of them, shall as against the creditor or creditors injured, 
delayed or prejudiced be utterly void.

(2) Subject also to the said provisions of the third section of this 
Act, every gift, conveyance, assignment or transfer, delivery over or 
payment of goods, chattels or effects, or of bills, bonds, notes, or 
securities, or of shares, dividends, premiums, or bonus in any bank, 
company or corporation, or of any other property, real or personal, 
made by a person at a time when he is in insolvent circumstances, or 
is unable to pay his debts in full, or knows that he is on the eve of 
insolvency, to or for a creditor with intent to give such creditor an 
unjust preference over his other creditors or over any one or more of 
them, shall, as against the creditor or creditors injured, delayed, 
prejudiced or postponed, be utterly void.

(a) Subject to the provisions of sec. 3 aforesaid, if such trans­
action with or for a creditor has the effect of giving that creditor a 
preference over the other creditors of the debtor or over any one or 
more of them, it shall in and with respect to any action or proceeding 
which, within 60 days thereafter, is brought, had or taken to impeach 
or set aside such transaction, be presumed to have been made with 
the intent aforesaid, and to be an unjust preference within the mean­
ing hereof, whether the same be made voluntarily or under pressure.

(b) Subject to the provisions of sec. 3 aforesaid, if such trans­
action with or for a creditor has the effect of giving that creditor a 
preference over the other creditors of the debtor or over any one or 
more of them, it shall, if the debtor within the 60 days after the 
transaction makes an assignment for the benefit of his creditors, be 
presumed to have been made with the intent aforesaid, and to be 
an unjust preference within the meaning hereof, whether the same 
be made voluntarily or under pressure.

Section 3, sub-see. 1 of R.S.O. 1887, ch. 124.
3. (1) Nothing in the preceding section shall apply to any assign­

ment made to the sheriff of the county in which the debtor resides or 
carries on business, or to another assignee, resident within the Pro­
vince of Ontario, with the consent of the creditors as hereinafter 
provided, for the purpose of paying ratably and proportionately and
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without preference or priority all the creditors of the debtor their 
just debts; nor to any hntul Hi* sale or payment made in the ordinary 
course of trade or calling to innocent purchasers or parties; nor to 
any payment of money to a creditor, nor to any /••> à .-//<■ gift, con­
veyance, assignment, transfer or delivery over of any goods, securi­
ties or property of any kind, as above mentioned, which is made in 
consideration of any present actual /> >nA >'■•!< payment in money, or 
by way of security for any present actual hour Jn < advance of money, 
or which is made in consideration of any present actual !nnt Hdt sale 
or delivery of goods or other property; provided that the money paid, 
or the goods or other property sold or delivered bear a fair and 
reasonable relative value to the consideration therefor.

The ease of Cole v. Port cous (1892), 19 A.R. (Out.) Ill, 
only decided that the presumption of an intent to give an unjust 
preference, mentioned in see. 2 (2) (a) of the above mentioned 
statute, is an incontrovertible statutory presumption. This was 
a decision of Osler, J.A.. in Chambers.
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In the case of Clarkson v. Sterling (1888), 15 A.R. (Ont.) 
234. there was an agreement under seal to give security, which 
was a valid agreement under the law as it then stood. The 
security was not given until after the coming into force of an 
Act respecting Assignments for the Benefit of Creditors, 1885. 
It was held that the agreement in question was not invalid and 
that the defendant’s right to take the security had accrued before 
the Act came into operation, and that, as the Act was not retro­
spective, the defendant’s right to take the security contracted 
for. as and when he did take it, was not affected. The Court
refrained from deciding a question somewhat analogous to the 
question now under discussion.

In the case of Lawson McGeoch, et al. (1893), 20 A.R. 
(Ont.) 464. the facts were as follows: Clements advanced 
various sums of money to McGeoch on condition that a chattel 
mortgage should be given. The chattel mortgage was given 
later on at a time when McGeoch had become insolvent. The 
action was brought on behalf of creditors within 60 days to set 
aside the mortgage. Falconbridge. J., who tried the action, held 
that insolvency having l>een proved, the case was governed 
by Cole v. Port eons, supra, and gave judgment for the plaintiff 
with costs, but this judgment was reversed by the Divisional 
t 'ourt, whose decision, according to the headnotc in the report, 
(1892). 22 O.R. 474, is as follows:
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A chattel mortgage given in pursuance of a previous agreement 
therefor to cover an antecedent debt and advance made at the time of 
the agreement, both the mortgagor and mortgagee believing the 
former to be solvent when the mortgage was actually made, was im­
peached within the 60 days provided for by sec. 2, sub-sec. (a) of 54 
Viet. 1891, ch. 20 (o), amending the R.S.O. ch. 124.

II !il, that the mortgage was valid.
The presumption of an intent to prefer as to transactions coming 

within the 64 Viet. ch. 20 (o), impeached within the 60 days, is not an 
irrebuttable one, but the onus of shewing that no such intent existed 
is cast on the person supporting the transaction.

On appeal it was held by Hagarty, C.J.O., with “great hesi­
tation,” and by Burton, J.A., that the presumption spoken of 
in sub.sccs. 2 (a) and 2 (b) of the Aet above eited is a rebuttable 
one, the onus of proof lieing shifted in eases within the sub-secs. 
Maclenmm, J.A., held that the presumption was limited to eases 
of pressure and as to that is irrebuttable. Osler, J.A., held that 
the presumption is general and irrebuttable, but that the security 
in question was supportable under the previous promise.

In Webster v. Crick more (1898), 2f> A.R. (Ont.), 97, the 
headnote sufficiently indicates the decision, and is as follows :

Where a preferential security, given while R.S.O. (1887) ch. 124, 
as amended by 64 Viet. ch. 20, was in force, is attacked within 60 
days, evidence of pressure is not admissible to rebut the presumption 
of intent to give a preference.

An agreement to give security, made in good faith, may, even 
though it is indefinite in its terms, avail to rebut the presumption of 
intent to prefer, but where the giving of security is deliberately post­
poned in order to avoid injury to the debtor’s credit, or to avoid the 
statutory presumption, the agreement to give the security is of no 
avail.

In all of these cases there arc dicta by individual Judges 
which, taken by themselves, might support the appellant’s con­
tention, but when applied to the particular statutes under con­
sideration do not, in my opinion, apply. The Acts do not say 
that the transactions if attacked within 60 days shall be utterly 
void as in our Act, but that they shall be presumed to have been 
made under conditions which would make them utterly void 
under sec. 2 unless they came within the saving provisions of 
see. 3.

In none of the above cases docs the Court decide that the 
resumption does not arise because the transaction attacked 

dates back to an antecedent agreement. The party supporting
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the transaction is permitted to rebut the presumption of unlaw­
ful intent and unjust preference by shewing that the transaction, 
whether the result of an antecedent agreement or not, falls within 
the saving exceptions of sec. 3. The date of the gift, convey­
ance, assignment or transfer in the Ontario Act (under 2 (a) 
and 2 (b)), is only significant in respect of the raising of the 
presumption, and once the presumption is rebutted it is no 
longer significant. Its date in relation to the date of the ante­
cedent contract upon which it was based might have some signifi­
cance in deciding whether the actual transaction came within the 
saving provisions of sec. 3.

From the foregoing I think I may fairly draw the conclusion 
that the Ontario Courts have never decided that the 60 day 
period, mentioned in 2 (a) and 2 (b), referred to any other 
date than the actual date of the gift, conveyance, transfer, etc., 
which was attacked. A comparison of our Act with the Ontario 
Act seems to me to warrant an a fortiori conclusion that in sec. 
39 of our Act “sixty days thereafter” means 60 days after the 
date of the gift, conveyance, assignment or transfer, and not 
60 days after the date of some other agreement upon which such 
gift, conveyance, assignment or transfer may have been made, 
and that “such transaction” means the transaction mentioned 
and not some earlier transaction.

Another ground raised by the appellant is that the respond­
ent is a secured creditor, and is therefore not a creditor within 
the protection of the Act.

It was decided by the Supreme Court of Canada in The Sun 
Life Ass'ce Co. of Canada (1900), 31 Can. S.C.R. 91, at 95:

That the mere fact of a creditor having something in pawn or 
pledge or hypothec or mortgage destroys his character as creditor 
or deprives him of the right which the statute gives a creditor. If, 
however, he is a xecund creditor, if he has sufficient of the assets of 
the debtor in his hands to fully cover the indebtedness, then undoubt­
edly the statute was not intended for him, but for the general and 
unsecured creditors. But the authorities shew as May (2nd ed., p. 164), 
points out “that if the property mortgaged is not sufficient to satisfy 
the debt the mortgagee of course will be a creditor for the balance.”

In this case we need not consider this question whether the 
respondent is n secured creditor on account of his vendor’s lien,

0—50 D.I..R.
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because he is not a secured creditor, in my opinion, so far as the 
promissory notes are concerned. In England, a “secured cred­
itor’’ (the Bankruptcy Act, 46-47 Viet., 1883, ch. 52, sec. 168 
(1) ) is defined to be a person “holding a mortgage charge or lien 
on the property of the debtor or any part thereof as a security 
for a debt due to him from the debtor.” A security on the prop­
erty of a third person, even though it be for the same debt, does 
not make the holder a secured creditor. Ex parte West Riding 
Union Banking Co., In re Turner (1881), 19 Ch.D. 105.

If the property is the property of a third party or of the bank­
rupt and a third party jointly, proof may be made regardless of it, 
the test being if the property if given up would augment the bank­
rupt's estate. 2 Hals. 224, noted. Ex parte Wrrt Hiding Hanking Cn., 
supra.

Sec. 29 of The Assignments Act provides as follows:
29. It a creditor holds a claim based upon negotiable instruments 

upon which the debtor is only indirectly or secondarily liable and 
which is not mature or exigible such creditor shall be considered to 
hold security within the meaning of the last preceding section and 
shall put a value on the liability of the party primarily liable thereon 
as being his security for the payment thereof; but after the maturity 
of such liability and its nonpayment he shall be entitled to amend and 
revalue his claim.

The fact that another person is jointly and severally liable 
with the respondent on the notes does not in my opinion consti­
tute the holder of the note a secured creditor of the insolvent.

The appeal will, therefore, be dismissed with costs.
N#»uu.d., j.a Nbwiandk, J.A., concurred with Elwood, J.A.

Lamont, i a Lamont, J.A., concurred with Haultain, C.J.S.
Elwood, j.a. Ei.wood, J.A. :—I concur in the conclusions reached by the 

f'hief Justice in this matter.
At one time I was impressed with the argument that the 

securities attacked having been given in pursuance of a verbal 
agreement made in October, 1917, the provisions of see. 39 of 
The Assignments Act would not apply.

There arc dicta of some of the Judges in Lawson v. McGeoch. 
(1893), 20 A.R. (Ont.) 464, which would lead to that conclusion, 
but a comparison of the Ontario Act with the Saskatchewan Act 
has convinced me that what was stated to be the effect of the 
Ontario Act does not by any means represent the effect of our 
Act.
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See. 2 of the Aet, R.S.O. 1887, eh. 124, a* amended by 54 
Viet., 1891, eh. 20, under eonaideration in Lnu-son v. McGeoch, 
supra, is different from see. 39 of our Aet in at least two import­
ant partieulara. In the Ontario Act, the transaction is presumed 
to be made with “intent to give or to be an unjust preference.” 
In our Act the transaction is declared to be “utterly void.” The 
use of the word “unjust” before “preference," in the Ontario 
Act seems to me to afford any person supporting the transaction 
the opportunity of shewing that the transaction was not made 
with intent to defraud. Indeed that seems to me to be the idea 
which was in the minds of the Judges and was the basis of their 
decision in /-««'son v. McGeoch. Under our Aet, however, no 
such opportunity is afforded ; the preference is not referred to 
as an “unjust preference” but as “a” preference. So that all 
that is necessary to render a transaction void under sec. 39 of 
our Act (subject, however, to secs. 43, 44, 45 and 46, which do 
not apply here) is, that the gift, conveyance, etc., attacked shall 
have been made by a debtor at a time when he is insolvent, etc., 
which has the effect of giving the creditor to whom the gift is 
made a preference over some other creditor, and such trans­
action is attacked in the manner prescribed within 60 days after 
the transaction.

In the case at bar, all of the conditions necessary to render 
the transaction void are present.

It was contended by the appellant that, so far as the assign­
ment of book debts is concerned, there had been a prior assign­
ment in 1917, covering the same debts, and that, therefore, the 
assignment of 1918 should not be set aside.

•I think this contention is not well taken. The assignment of 
1918 in my opinion comes within the provisions of sec. 39 of 
our Act just as much as the other transactions. The setting 
aside of the transaction of 1918 does not, in my opinion, affect 
the assignment of 1917, and if under that assignment the appell­
ant had a right to the book debts, the decision in the case at bar 
should not affect that right.

The appeal, in my opinion, should be dismissed with costs.
Appeal dismissed.

SANK.

r. a.

I Mon Hank
ok (’anADA

Hodge.

Klwood, J.A.
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Descent and Dibtkibi tion ($ 1 K- 24)—Will hv hvsband Relief claim­
ed by wife Disc hetiox of Cor ht- Married Women's Relief 
Ac t. 1 (îeo. X .. 1910, 2nd herb. c-h. IK. beck. 2& K.

The discretion of the Court in grunting relief to it widow under the
Married Women’s Relief Act iw restricted, hy implication, to <l-e amount
that, the* widow would have received had her husband died intestate.

Appeal from the judgment of the Appellate Division of the 
Supreme Court of Alberta (1919), 48 D.L.R. 29, affirming upon 
an equal division of the Court, the judgment of the trial Judge, 
Stuart, J. (1919), 45 D.L.R. 738, and awarding the respondent 
a sum of $10,198 by way of relief. Reversed.

C. T. Jones, K.C., for appellant ; M. B. Peacock, for 
respondent.

Davies, C.J. :—I have no doubt as to the intent and meaning 
of the statute in question on this appeal. It reads as follows, 
1 Geo. V., 1910, 2nd sess. (Alta.) ch. 18:

1. This Act may be cited as The Married Women’s Relief Act.
2. The widow of a man who dies leaving a will by the terms of 

which his said widow would, in the opinion of the Judge before whom 
the application is made, receive less than if he had died intestate may 
apply to the Supreme Court for relief.

*****
8. On any such application the Court may make such allowance to 

the appellant out of the estate of her husband disposed of by will as 
may be just and equitable in the circumstances.

The Legislature of that Province has decided that under the 
conditions with which it was dealing in that Province the widow 
of a man dying intestate was entitled to receive as her share of 
the distributable estate of her husband one half. The statute now 
before us for construction seems to me to imply to mean that the 
widow shall not be deprived of this statutory right but that if the 
husband by his will has attempted so to deprive her she may 
apply for relief to one of the Justices of the Supreme Court who 
may grant her such relief as he may determine is “just and 
equitable in the circumstances.”

On such application the question immediately arises whether 
there is any and what limitation on this power given to the 
Judge. Is he limited in its exercise by the amount of the statu­
tory provision made for the widow in cases of intestacy, namely
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one-half of the distributable estate of the husband or not, may ('»N. 
he allow her without any limitation what he determines is “just s. <
and equitable in the circumstances’’ up to the full amount of the „ st)
husband’s distributable estate ? ■ ! II . t

I think the Legislature in determining the widow's share of 
her husband’s estate in cases of intestacy has. in this new statute n‘vl" ' 1 
quoted above, imposed that limitation upon the Judge’s discre­
tion and that he cannot allow her more than this statutory pro­
vision in cases of intestacy.

I cannot put the point more clearly or concisely than it is 
stated by Ilarvey, C.J., in the Court of Appeal where he says:—

Then again it is clear that if the husband die intestate, under no 
circumstances can the wife have more than the share fixed by law as 
her share on intestacy. Similarly, if the will give her that much she 
can have no more. Then can it be intended that, if the will give her 
any less, no mattei how small the difference, this fact gives the Court 
the right to set aside the total disposition of the testator of any part 
of his property. 1 agree with Walsh, J„ that such an anomaly could 
scarcely have been intended.

I fully concur with this conclusion of the Chief Justice and 
am of the opinion the order of the trial Judge on this applica­
tion must be set aside because it ignores the statutory limitation 
of her rights in cases of intestacy and is in excess of the juris­
diction given by the statute.

Then the question arises what proportion of the half of the 
husband's distributable estate should be allowed the applicant.
Should die be allowed up to the full amount of her rights in 
cases of intestacy or a smaller amount and if so whatl The 
trial JuJye under a mistaken construction of his powers allowed 
her more than the full amount she would be entitled to in ease
of intestacy. Two of the Judges of the Court of Appeal agreed 
with him alike as to his powers and as to the amount he allowed. 
In these circumstances I think, without attempting to deal with 
the evidence and fix the allowance in this Court, full justice 
will be done by reducing the amount allowed by the trial Judge 
to the statutory provision in cases of intestacy, namely one-half 
of the distributable estate ; that being the full amount I conclude 
the Court is entitled to give under the statute.

I would therefore allow the appeal, set aside the judgment 
below and allow the widow one-half of the distributable surplus
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of her husband ’s estate and would refer the case back to the 
Appeal Court of Alberta to give effect to our judgment.

Costs throughout should be paid out of the estate.
Idington, J. :—The Legislature of Alberta in 1910, by an 

Act entitled The Married Women’s Relief Act, secs. 2 and 8 
thereof, enacted as follows:—

2. The widow of a man who dies leaving a will by the terms of 
which his said widow would, in the opinion of the Judge before whom 
the application is made receive less than if he had died intestate may 
apply to the Supreme Court for relief.

8. On any such application the Court may make such allowance 
to the applicant out of the estate of her husband disposed of by will as 
may be just and equitable in the circumstances.

The respondent is the widow of the late Robert Thomas 
McBratney who by his last will and testament devised and 
bequeathed unto the appellant Janet McGregor McBratney, all 
his real and personal estate and declared therein that he had 
made ample provision for his wife by transferring to her certain 
real properties in the City of Calgary.

The respondent, after a fruitless and expensive suit insti­
tuted by her to set aside the will, made an application under 
said sec. 2, quoted above, for such relief as the Act provides 
may be given.

Stuart, J., who heard the application, found that the prop­
erties held by the said widow produce about $25 a month, after 
deducting expenses; that she got about $1,000 insurance on her 
husband’s life; and that the estate devised and bequeathed was 
probably worth $18,000. Out of this estimated value of the 
estate would have to be paid succession duties, the costs of the 
litigation brought about by respondent alone at least $2,000 and 
debts and expenses of administration.

Inasmuch as there was only one child, issue of the marriage, 
surviving, the widow would, in case of intestacy, have received 
half of the estate.

There is therefore ground for the application under the Act 
even if property held by the widow is to be reckoned with.

On the application the Judge allowed the respondent $10,198 
as a first charge on the estate.

He seemed to estimate she would have an annuity of $720 a
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year payable half yearly in addition to the revenue from the 
property and inaurance monies she had got.

He proceeded on the theory that she should get a lump sum 
that would produce such an annuity—being what he says looking 
at the annuity tables it would cost. I think if we use common 
knowledge of the rate of interest in that Province she thus gets 
an income of more than the husband’s earnings in health, and 
income from real estate, at the time of the death combined, which 
had been found sufficient for the support of both of them.

With great respect, that does not seem to me to be the exer­
cise of a reasonable discretion such as we are pressed with by 
the argument of respondent’s Counsel that it was.

Nor do I think, if regard is h'«l to the position of the sister 
who is devisee of the estate and wi ose earning capacity may 
terminate ere long and she be left penniless, or nearly so, that 
such a disposition would, in the language of the statute, be “just 
and equitable in the circumstances."

If an equal division between those concerned of the estate 
left after paying all costs and all other expenses and charges, 
which would be what the widow would have got if her husband 
had died intestate, had been made, I do not think there would 
have been much room for successful argument on this appeal.

Or even if the annuity, which the Judge suggested, had been 
given the respondent for life, as a charge upon the estate. I 
should not have felt disposed to interfere, though possibly I 
might not, if trial Judge, have given respondent as much.

In the firstly named alternative she would have got what 
the law has held for ages to be just under any circumstances; 
and hence, in the circumstances to be dealt with herein, possibly 
prima facie just and equitable.

That is only after all perhaps a rough measure of justice 
but it has stood so long as being according to the conscience of 
our English race just and equitable that I do not think it should 
be discarded entirely in a case that presents such circumstances 
as this case docs, and protects respondent thereunder in a way 
that seems ample seeing what she has already got.

I am not prepared to hold as two of the Judges of the Court 
of Appeal do that the line so drawn is one limiting the juris­
diction.

IAN.

s. V,
Mi'Biiatnkv

MvIIhxtxky

Mington. J.
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It is a line that should be given due weight and possibly be 
adhered to as not inconsistent with what is ‘‘just and equit­
able" when the circumstances are such as exist here, for our 
consideration.

But in many eases from conceivably an innumerable variety 
of circumstances such a line would neither be just nor equitable. 
It would give in many too little and in many more too much. I 
am not prepared to sanction any such doctrine, as being what 
the Legislature intended as either the limit of this new juris­
diction or a prima facie rule to be adopted.

The far reaching evil consequences of such a doctrine being 
established as law would, both in a social and economic sense, 
transcend what I would submit any of us can correctly 
appreciate.

I doubt if anyone possessed of the necessary intelligence and 
of calm judgment, and the results of profound study of the prob­
lem, has ever proposed what is not seriously contended to be the 
established rule.

I say "established rule, for if we hold it is implied in the 
statute as a limit of the jurisdiction it may be said with equal 
force by others that it must be held an implication of what is 
just and equitable in the circumstances in any given case. If 
that was what the Legislature intended it was manifestly easy 
to have said so. But it has not.

Is the reprobate husband of very small or moderate means 
entitled to give two-thirds, or say a dollar more than the one- 
half of his estate to some undeserving object and leave his wife 
practically penniless, a widow with children of tender years! 
Half of such an estate might leave the widow and children in 
poverty and distress when the circumstances might clearly de­
mand that the entire estate should be given the widow to keep 
herself and children who depended on her alone. Yet in such a 
case the Judge, according to the pretension put forward could 
not do that which would be “just and equitable."

Or is the millionaire who may have had the misfortune of 
being wedded to a dissolute wife bound to leave her half of hie 
estate, or anything, or alternatively to be debarred from bestow­
ing his fortune, on those deserving to receive his bounties, or
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giving it to public charities to promote the welfare of his fellow i'\s. 
men? s. < \

I merely suggest these extreme cases to illustrate the possible Mi ^
consequences of interpreting the statute, as furnishing an inten- ^ ^ 
tion of fixing a hard and fast line as to jurisdiction, and thereby 
possibly suggesting the implication goes much further than a Min*,on"1 
jurisdictional limit which is not given.

The implication so found for one purpose can be so easily 
found for another if the judicial sense would so lean in some case 
that did not disclose any repulsive features in adopting that 
innocent looking view.

Anyone who has studied how legislation of the simplest and 
most reasonable character has become by slow steps the instru­
ment of injustice, must feel how dangerous it is to depart from 
the plain ordinary meaning of the language used in this enact­
ment. Can there be a doubt that the Legislature when con­
fronted with the problem of protecting the wife against the 
harsh conduct of a husband by his will leaving her unprovided 
for, had decided firstly to let her abide by the limits laid down 
in the Statute of Distribution, if the husband died intestate, or 
if by his will he had given her what she might have got in such 
a case, and then default either such event to give her means of 
relief? A husband who made no will or made one that was in 
accord with what the law had long held reasonable or the embodi­
ment of the wife’s reasonable expectations, clearly was deemed to 
have so acted in accord therewith as not to permit this conduct 
being reviewed.

A failure in that regard was evidently deemed by the Legis­
lature such prima facie evidence of ill feeling and evil conduct 
on the part of a deceased husband as to entitle the wife to apply 
to the Court.

In such a case the entire burden was east upon the Court 
without restriction, if plain language means anything, of decid­
ing whether or not she had reason to complain ; and next if she 
had, how far she was entitled to the rectification of the wrong 
done her, by taking out of the husband’s estate for her benefit 
so much as might be “just and equitable in the circumstances.”

The burden so cast on the Court was one of the heaviest
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conceivable, I imagine ; and must be faced in each case as the 
plain language indicates.

The suggestion that such a complicated subject matter as the 
distribution of a man’s estate “in the circumstances’ ’ is to 
depend wholly on the peculiar views of the Judge who happens 
to hear the case and his decision is to be final, would lead to 
curious results.

I cannot imagine that such was ever the intention of the 
Legislature.

The amount in controversy in this case gives us jurisdiction, 
in my opinion, freed from any difficulties such as have arisen 
in other cases as to some orders made, merely as a matter of 
discretion.

I think the appeal should be allowed with costs out of the 
estate and that the appellants may elect and determine whether 
or not the relief will take the form of an annuity to the widow 
for her life to be charged on the estate and that form of security 
to be changed if need be from time to time by leave of the Su­
preme Court of Alberta, in case in the administration of the 
estate such a course is desirable: of that the line of relief be the 
net residue of the estate after all costs heretofore incurred, and 
all other expenses and outgoings in the administration of the 
estate have been satisfied.

Duff, J. :—This appeal turns upon the construction of cer­
tain clauses in an Act entitled The Married Women’s Relief Act 
which is ch. 18, 1 Geo. V., 1910 (Alta.) The material clauses 
are these :—

2. The widow of a man who dies leaving a will by the terms of 
which his said widow would in the opinion of the Judge before whom 
the application is made receive less than if he had died intestate may 
apply to the Supreme Court for relief.

8. On any such application the Court may make such allowance 
to the applicant out of the estate of her husband disposed of by will as 
may be just and equitable in the circumstances.

9. Any such allowance may be by way of an amount payable 
annually or otherwise, or of a lump sum to be paid * * *
Two interpretations of this enactment are proposed. According 
to the first the Act leaves unfettered the discretion of the Court 
as regards the share of the estate to be allotted to the applicant
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provided the condition of jurisdiction is satisfied by which the 
authority of the Court to intervene only arises when in the 
opinion of the Judge the widow receives under the will lews than 
she would have received if the deceased husband had died intes­
tate. According to the second, assuming jurisdiction to be estab­
lished, the Court is not invested with power to deal with the 
whole of the estate but only with such aliquot part of it as the 
applicant would be entitled to in a case of intestacy and to 
making provision in her relief limited in amount to the value 
of such part.

The second of these views was adopted by the Chief Justice 
and Scott, J„ the first prevailing with Stuart. J„ who preside! 
at the hearing of the application, and McCarthy and Simmons. 
JJ., in the Appellate Division. On the whole I think the weight 
of argument favours the view of the Chief Justice and Scott, J.

The consideration that was most emphatically pmwd in 
favour of the construction which leaves it in the discretion of the 
Court to apply the whole or any part of the estate in satisfaction 
of the widow’s claim, according as justice and equity may appear 
to dictate, rests upon the words of sec. 8, which empowers the 
Court to ‘‘make such allowance • • • out of the estate • • • 
disposed of by will as may be just and equitable in the circum­
stances. ’ ’

These words it is said are unambiguous and have the effect 
of placing the whole of the deceased husband‘s estate at the dis­
position of the Court for the purpose of providing for the widow 
in such a manner as the Court may think right—leaving it to 
the Court, as regards the property affected by the testamentary 
disposition, to remake the testator’s will.

I am not in agreement with the view that this is the only 
construction of which sec. 8 is capable. Sec. 8 must, I think, be 
read with sec. 2 which is imported by the phrase “on any such 
application ’ ’—defined by see. 2 as an application to the Supreme 
Court “for relief.” Relief in respect of what! Relief obviously 
in respect of a grievance of the applicant arising out of the fact 
that by the will of her husband she has received less than she 
would have received under a division of his estate resulting from 
intestacy. The function of the Court, therefore, under this

CAS.
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Duff, J
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statute is to grant relief in respect of this state of facta in such 
manner and degree as may be just and equitable and that func­
tion of the Court is restricted to granting relief to the widow. 
This authority—by ita own implications—seems to be one which 
necessarily becomes exhausted the moment the ground of the 
widow's complaint is removed, that is to say when the share to 
which the widow would have been entitled to under an intestacy 
is given to her. Consequently I am, as I have already remarked, 
unable to agree that the words of sec. 8 are incapable of a mean­
ing supporting the construction of the Act which ascribes to 
the Court the more restricted authority.

It is nevertheless not to be disputed that the rival construc­
tion is also a construction of which these provisions are reason­
ably capable and the point for determination is which of these 
two is the preferable? Of course where you have rival con­
structions of which the language of the statute is capable you 
must resort to the object or principle of the statute if the object 
or the principle of it can be collected from its language ; and 
if one find there is some governing intention or governing 
principle expressed or plainly implied ; then the construction 
which best gives effect to the governing intention or principle 
ought to prevail against a construction which, though agreeing 
better with the literal effect of the words of the enactment run 
counter to the principle and spirit" of it; for as Lord Selbome, 
L.C., pointed out in Caledonia R. Co. v. North Br. R. Co. (1881), 
6 App. Cas. 114, that which is within the spirit of the statute 
where it can be collected from the words of it is the law, and not 
the very letter of the statute where the letter does not carry 
out the object of it. See Cox v. Hakee (1890), 15 App. Cas. 506; 
Eaetman Co. v. Comptroller-den. of Patente, etc., (1898) A.C. 
571.

Now the second question appears to me to express sufficiently 
the object of these provisions. That object is clearly implied, I 
think, in the condition which is laid down as the very basis of 
the jurisdiction which enables the Court to intervene, the condi­
tion requiring that the Judge who hears the application must be 
satisfied, that the share of the widow under the husband’s will 
falls short of the share she would have been entitled to under
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an intestacy. This condition failing, the machinery for relief 
provided for by the statute does not come into operation and the 
implication appears to be that, according to the theory of the 
legislator, where the share under the will does not fall short in 
value of the share under the rules governing intestacy, justice 
is satisfied, so far as it is within the function of the legislator to 
see that justice is satisfied ; this condition being observed, further 
interposition as between the testator and the natural objects of 
his bounty would be according to the theory of the legislator 
unwarranted or undesirable. It follows that the allowance made 
by Stuart, J., exceeded the limits set by the statute to the power 
of disposition conferred upon the Court.

In deciding what disposition ought to be made pursuant to 
the statutory direction to make just and equitable provision for 
the widow', I have discovered no leason for thinking that the 
respondent should not receive an allowance equivalent to that 
to which she would be entitled had her husband died intestate; 
and accordingly I think an order should be made directing that 
she is entitled to one-half of the distributable surplus of the 
estate.

The case should he referred back to the Supreme Court of 
Alberta to carry this declaration into effect.

Anglin, J.:—Sec. 2 of The Married Women’s Relief Act, I 
think makes it reasonably clear that the intent of the Legislature 
in passing this remarkable statute was to enable the Court to 
relieve a widow from the consequences of her deceased husband 
having by his will attempted to deprive her, in whole or in part, 
of the rights she would have had in his estate had he died intes­
tate. That being the mischief to be remedied, I am not prepared 
to place on the language of sec. 8—broad and general as it 
undoubtedly is—a construction which would vest in the Courts 
the extraordinary power of disposing of the deceased husband’s 
estate to any greater extent than is necessary to set right what­
ever wrong or injustice to his widow would otherwise result 
from his having made a will instead of allowing the law to effect 
the distribution of his estate. In re Standard Manufacturing Co., 
f 1891 ] 1 Ch. 627, at 646; Watney, Combe Reed dr Co. v. Berners, 
f 1915] A.C. 885, at 891. As the Chief Justice of Alberta says, 
48 D.L.R. 29 at 32:—
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Then again it is clear that if the husband die intestate, under no 
circumstances can the wife have more than the share fixed by law as 
her share on intestacy. Similarly, if the will give her that much she 
can have no more. Then can it be intended that, if the will give her 
any less, no matter how small the difference, this fact gives the Court 
the right to set aside the total disposition of the testator of any part 
of his property? I agree with Walsh, J., that such an anomaly could 
scarcely have been intended.

The discretion conferred on the Court in favor of the widow, 
in my opinion, is restricted to the portion of her deceased hus­
band’s estate which she would have received on an intestacy. 
Tie Court may, where the circumstances render it just and 
equitable to do so, give her less: it cannot in my opinion give 
her more.

While I should have preferred to send this case back to the 
provincial Courts to determine what sum, not exceeding one-half 
of the value of the estate, it may be “just and equitable in the 
circumstances’’ that the applicant should receive, in order to 
put an end to this deplorable and wasteful litigation I accede to 
what I understand to be the view of the majority of my learned 
brothers that we should now determine this question as best we 
can upon the material in the present record. Three Judges of 
the Alberta Supreme Court, proceeding under the impression that 
the discretion of the Court was unfettered and unlimited, have 
determined that it would be just and equitable in the circum­
stances that the widow should receive an amount exceeding one- 
half of the estate. It is therefore quite apparent that if they 
had understood the power of the Court to be restricted as 1 
incline to think it is. these Judges would have exercised that 
power to its fullest extent and have allotted to the applicant one- 
half of her husband’s net estate—the full amount to which she 
should have been entitled to on an intestacy. We are without 
any expression of opinion on this aspect of the case from the two 
members of the Appellate Division who took the view of the 
construction of the statute which, in my opinion, should prevail. 
I think our duty will be best discharged by treating what has 
been done by the trial Judge and the two Judges of the Appellate 
Division who agreed with him as a determination that in the 
exercise of a sound judicial discretion it is just and equitable 
that the applicant should receive one-half of her husband’s
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estate. Had the provincial Courts actually so determined under < AN. 
the view of the statute which I take, upon the evidence in the s. ('. 
record I would not have been disposed to interfere with the dis- \j, n,tATXM 
cretion so exercised. ^ ^ !

I would therefore allow the appeal and direct a judgment 
declaring the widow entitled to receive one-half of her husband's kn*lm J 
net estate. What that will amount to can t>ost be determined 
after the administration has been completed and all questions 
as to the extent of the assets and liabilities have been determined.

MioxArivr, J. :—I think what I may call the policy of the Mwwh.j 
Alberta Statute, The Married Women’s Relief Act, ch. 18 of the 
statutes of 1910, is that relief which the Court may grant to the 
widow should not put her in a better position than if she had 
taken a share in her husband’s estate under an intestacy. No 
doubt the language of sec. 8 is extremely broad, but I think that 
sec. 2 is the controlling section and that in the exercise of a sound 
judicial discretion the Court should not grant to the widow an 
allowance exceeding the share she would have taken if her hus­
band had died intestate. In this case, had there been an intes­
tacy, the respondent would have received one-half of the net 
proceeds of her husband’s estate, and in my opinion she should 
not be granted more.

I feel some doubt whether or not the respondent has in fact 
been allowed more than a half share of her husband’s estate.
The trial Judge, who granted the respondent $10.198 or an 
annuity of $720. stated that the estate was valued in the probate 
papers at $25,740 including a disputed and still undecided claim 
of $7,000. the value of a number of horses which the testator’s 
daughter pretends belong to her under a bill of sale. He thought 
that the value of the undisputed estate was probably as much as 
$18.000, probably less than that. This creates a state of uncer­
tainty, and there has been a division of opinion among the 
Judges whether or not the Court could grant to the widow more 
than she should receive under an intestacy.

The trial Judge, however, stated that the general principle 
which he always felt disposed to adopt was to so decide the 
matter as to leave the widow in at least as good a position as she 
was with respect to her maintenance and comfort when her hus-
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band wna alive, aa far a* this can be done without unduly inter­
fering with the rights given by will to other persons who may 
also have strong moral or legal claims upon the testator with 
respect to maintenance. I think, with deference, that this is not 
the principle that should govern the exercise of sound judicial 
discretion under this somewhat extraordinary statute. The 
principle stated by the trial Judge would put the Court in the 
position of the testator and permit it to review the discretion he 
exercised when he determined what provision should be made for 
his wife and other persons having moral or legal claims on him. 
The statute certainly does not go so far, and merely entitles the 
wife to relief when she receives less under her husband's will 
than she would have obtained had there been no will. At the 
most therefore the measure of relief would seem to be the share 
she would have received in the case of intestacy, but 1 do not 
wish to be understood as holding that the share and no lesser 
amount should be allowed her. But she certainly should not 
obtain more.

Under the circumstances, having stated what I deem to be 
the policy of the Act, and being unable to concur in the principle 
laid down by the trial Judge, I think the case should be remitted 
to the trial Court so that the respondent may be allowed one-half 
of the net proceeds of the estate, costa of all parties to be charged 
against the estate. Appeal allowed.

ADVANCE RUMELY THRESHER Co. v. DANKERT AND SAND1DGE.
Saskatchewan King's Bench, Bigelow, J. November 21, 1919.

Sale (§ I C—17)—To defendants—He possession by plaintiff—Re-sai.i 
Non-compliance with Conditional Sales Act, K.s. Sank., 

1909, en. 145— Rescission of contract.
A party re-selling goods under the Conditional Sales Act, R.S. Saak.. 

1909, ch. 145, must comply with the provisions of this statute, otherwise 
their action in re-selling amounts to a rescission of the contract; unless 
there are clauses in the contract operating as a distinct waiver of the 
provisions of the Xct.

[American Abell Engine <fr Threshing Co. Ltd. v. Weiden Wilt (19111 
4 8.L.R. 388; Advance Rumely Thresher Co. v. Cotton (1919'. 47 D.L.lt 
566, followed.)

Action to recover the balance due on a threshing outfit. 
Action dismissed.

F. L. Bastedo, for plaintiff; -if. A. Müler, for defendant. 
Dankert.
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Bioelow, J. :—On June 16, 1910, the North-West Thresher 
Company (whose rights were afterwards assigned to the plain­
tiff) sold to the defendants a threshing outfit for $4,063. The 
defendant Dankert afterwards sold his interest to his co-defend­
ant Sandidge, and the property was moved away from the 
possession of the defendant Dankert. In November, 1916, the 
plaintiff repossessed and sold the machinery at public auction, 
buying it in themselves for $500. This action is brought to 
recover the balane i due.

The défendait. Dankert disputes the action on the ground 
that in reselling the company did not comply with the Act 
respecting Lien Notes A Conditional Sales of Goods, R.S. Saak. 
1909. eh. 145, and that therefore the action in reselling amounts 
to a rescission of the contract. The American Abell Engine & 
Threshing Co., Ltd. v. Weidenwüt (1911), 4 S.L.R. 388, ap­
proved in Advance Rumelg Thresher Co. v. Cotton (1919), 47 
D.L.R. 566, 12 S.L.R. 327.

I find that the plaintiff did not comply with the said Act. 
No notice of the sale was received by the said defendant, and 
the plaintiff did not give the notice required by sec. 8 of the Act. 
A notice of sale was sent through the mail addressed to the said 
defendant at Hart, Saskatchewan. This was not the defendant ’e 
last known post office address. The address given in the order 
for the machinery is Forward, and Hart is 100 miles away from 
where the defendant resided. Why the notice was sent to Hart, 
Saak., does not appear, as the man who sent the notice, Fred 
Ostrander, was not called aa a witness. It is not surprising that 
it never reached the defendant.

But the plaintiff answers this objection by claiming that the 
defendant contracted himself out of the statute, and that no 
notice was necessary. The contract contains this clause :

And in the event of the company resuming possession as aforesaid 
the purchaser hereby waives all legal notice and authorizes and 
empowers the company as his agent to repair, rebuild and repaint, if 
the company thinks it necessary, and in its discretion to sell said 
machinery or any part or parts thereof, without prejudice to any of 
its rights under or by virtue of this contract or under or by virtue 
of any collateral security thereto, on account of the purchaser by 
public auction or private sale, with or without a reserve price, and 
with leave to the company to bid and purchase at any such sale, 
crediting the net results of such sale when received in cash, (etc).
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There is no distinct waiver of the provisions of the Act 
respecting Lien Notes & Conditional Sales of Goods as there was 
in Advance Rum cl y v. Cotton, supra. I cannot conclude that 
the. clause in the contract “and in the event of the company 
resuming possession as aforesaid, the purchaser hereby waives 
all legal notice” refers to the resale that might or might not 
take place. In my opinion more definite language should have 
been used if this was the intention. There is nothing in the 
agreement defining particularly the resale which is to be made, 
except “by public auction or.private sale with or without a 
reserve price and with leave to the company to bid and purchase 
at such sale.” Therefore it seems to me that the provisions of the 
statute as to reside must l>e complied with, and, these provisions 
not having been complied with, the company’s action in reselling 
amounted to a rescission of the eontraet. In addition to the 
cases above cited, see Sawyer-Massey Co. v. Dayg, (1911), 4 
SLR. 228; North-West Thresh,r v. Rates, (1910). 13 W.L.R 
657 ; Harris v. Dustin (1892), 1 Terr. L.R. 404.

Even if there was a clause in this contract distinctly waiving 
the provisions of the said Act, or if the clause in question could 
be so construed, 1 do not think it would be effective as against 
the defendant Dankert. Dankcrt was illiterate. Both he and 
his wife asked the salesman if they could keep the order and 
have someone read it and interpret it, and the salesman replied 
that it was just an order for the machine. The salesman. 
Lucksinger, does not deny this, but says he does not remember 
it. The contract was not read over or explained to Dankert, and 
the salesman knew that Dankert could not read or write, as he 
had to sign the contract by his mark. The dofendani Dankert. 
then, did not agree to such a provision nor to any other part of 
the contract than the order for the machinery. See Sawyer 
Massey Co. v. Szlachctka (1912), 4 D.L.R. 442; Itvanchuk v. 
Iwanchuk (1919), 48 D.L.R. 381.

The plaintiff’s action is dismissed with costs.
Action dismissed.
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HONSBERGER v. THE WEYBURN TOWNSITE Co.

Suirreme Court of Canada, Davux, C.J., Idington, Duff, Anglin and Brodeur, JJ.
October 11 1919.

CONSTITUTIONAL LAW (| I C—140)—EXTRA PROVINCIAL CORPORATIONS—
Status within another Province—Rkiht or action—License— 
Extra Provincial Corporations Act. R.S.O. 1914, ch. 179.

A Provincial Legislature is not precluded by item 11, sec. 92 of the B.N.A. 
Act from creating coin|>aniee with a capacity to accept extra provincial 
powers and rights. Such capacity need not be expressly conferred. On 
obtaining a license under R.S.O. Î914, ch. 179, a Saskatchewan company 
may do business in Ontario, and may institute and maintain an action 
in that Province, even though the required license l>e not granted until 
after the commencement of the action.

\Bonanza Creek (Sold Mining Co. v. The King, 2»i D.L.R. 273. |1916| 
1 A.C. 566, followed. See also annotation 26 D.L.R. 294.)

Appeal from a decision of the Appellate Division of the 
Supreme t’ourt of Ontario ( 1919). 4f> O.L.R. 17b. reversing the 
judgment of Hasten. «î. ( 191H), 43 O.L.R. 451. in favor of the 
defendant. Affirmed.

The questions raised on the appeal were whether or not the 
respondent company, incorporated under the Companies Act 
of Saskatchewan for the purpose of buying and selling land, 
could enforce in the Ontario Courts, an agreement for sale of 
its land in Saskatchewan to a purchaser in Ontario; and whether 
or not license to resort to the Courts of the latter Province had 
Inn'll validly granted by the authorities there.

The trial Judge held that the company could not carry on 
its business outside of Saskatchewan and dismissed the action. 
His judgment was reversed by the Appellate Division.

I. F. Ilcllmuth, K.C., and A. ('. King stone, for appellant; 
•/. W. Payne, for respondent.

Davier, C.J. :—This appeal must, in my opinion, be decided 
in accordance with the law as laid down by the Judicial Com­
mittee of the Privy Council in the Bonanza (Week case,26 D.L.R. 
273, [ 1916] 1 A.C. 566. as to the powers and capacities of com­
panies incorporated by Provincial Legislatures.

I think the head-note of the ease correctly defines what their 
Lordships in that case determined. It is as follows :—

Sec. 92 of the British North America Act, 1867, confines the actual 
powers and rights which a Provincial Government can bestow upon 
a company, either by legislation or through the executive, to powers 
and rights exercisable within the province, but does not preclude a 
province either from keeping alive the then existing power of the ex­
ecutive to incorporate by charter so as to confer a general capacity
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CAN. analogous to that of a natural peraon, or to legislate so as to create, by 
or by virtue of a statute, a corporation with this general capacity. The

___! power of incorporation by charter transferred to the Lieutenant-
HoNSBEHiim Governor of the Province of Ontario by sec. 66 of the above men- 

*'■ tioned Act has not been abrogated or interfered with by the Ontario 
Wxysvkn Companies Act, R.S.O., 1897, ch. 191.
Townsitb The doctrine of Aehbury Railway Carriage and Iron Co. r. Rickii

Co. (1876), L.R. 7 H.L. 663, does not apply to a company which derives
its existence from the act of the Sovereign and not merely from the 
regulating statute.

Lord Haldane in delivering the reasoned and considered 
judgment of their Lordships overrules the judgment of the 
majority of this Court, of whieh T was one, when the Bonanza 
Creek case (1915), 21 D.L.R. 123, 50 Can. S.C.R. 534, was before 
us, as to the meaning of sub-sec. 11 of sec. 92 of our Constitu­
tional Act empowering Legislatures exclusively to make laws in 
relation to the “incorporation of companies with provincial 
objects.”

Our judgment placed a territorial limitation upon the powers 
which the Provincial Legislatures were authorised to confer 
upon the companies created or incorporated by them, and this 
limitation was, Lord Haldane says, so complete 
that by or under provincial legislation no company could be incor­
porated with an existence in law that extended beyond the boundaries 
of the Province.
Whether Hia Lordship stated with accuracy the real meaning 
and effect of the decision of this Court I do not stop to discuss. 
We are concerned alone with the proper construction of the judg­
ment of the Judicial Committee for whom Hie Lordship was 
speaking, as to the meaning of this 11th sub-section.

I think, as I have said, the headnote of the Bonanza Creek 
judgment correctly epitomizes the gist of that judgment, namely, 
that while the “powers and rights” which a Provincial Legis­
lature can bestow are confined to those exercisable within the 
Province, that does not preclude such Legislature from legislating 
so as to create by statute a corporation with the general capacity 
to acquire in another Province of the Dominion power to operate 
in that Province with respect to the carrying out of its corpor­
ate powers granted by the Province incorporating the company.

The question in this esse, in my opinion, under the construc­
tion I put upon the Privy Council judgment in the Bonanza
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Creek case, 26 D.L.B. 273, [1916] 1 A.C. 566, was confined to two 
points, first, whether the company had the capacity given to it 
by the Legislature to obtain power ab extra to carry on in another 
Province its authorised business of buying and selling real estate 
in Saskatchewan, and secondly, whether it had obtained such 
power from the Province of Ontario, assuming that its contract 
in question was made there.

I am, as I have said, of the opinion that its corporate powers 
•‘to carry on real estate loan and general brokerage business” 
in the Province of Saskatchewan, under the Bonanza Creek case, 
26 D.L.R. 273, [1916] 1 A.C. 566, decision of the Judicial Com­
mittee, conferred on it the capacity to obtain such power from 
Ontario under what is known as the law of comity.

Of course, such a statutory corporation as the respondent 
could not obtain ab extra power to carry on any business not 
strictly within its corporate powers, but within these powers it 
had such capacity. My construction of the powers conferred 
upon the company “of real estate loan and general brokerage 
business” is that they referred to real estate in the Province of 
Saskatchewan alone, and not to real estate elsewhere. The lands 
in question in this case were, of course, situate in the Province 
of Saskatchewan.

The question is then raised whether it did obtain such powers 
ab extra or not.

On that point I cannot think there can be any doubt. The 
law of Ontario has, as is pointed out by the trial Judge, Masten, 
J., always recognised, subject to certain specified restrictions 
which do not enter into 'his case, the right of foreign corpora­
tions to carry on their authorised business and make contracts 
within their authorised powers outside of the country in which 
they are incorporated, so that the contract sued on in this case 
even if made in Ontario, being admittedly within the express 
corporate powers of the company to buy and sell real estate in 
Saskatchewan, was not ultra vire$ and was capable of being 
enforced in the Ontario Courts.

The appellant relied upon the Extra-Provincial Corporations 
Act, R.S.O. eh. 179. The plaintiff admitted it did not have the 
license required by sec. 7 of that Act until after it had com-
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meneed this action, but it did then obtain the license and the 
statute expressly provides that the granting of the license put 
the company’s right of resort to the Ontario Courts in the same 
position as if it had been granted before the action was instituted.

In the result I am of the opinion that whether the contract 
sued on was made in Saskatchewan as found by the Appeal 
Court, or in Ontario as contended by the appellant, the right of 
the plaintiff to maintain an action upon it in Ontario was clear.

The appeal should be dismissed with costs.
Idinuton, J. :—The appellant is and has been throughout 

the period of time involved in the negotiations and bargaining 
in question herein, and this litigation founded thereon, a resi­
dent of Ontario.

The respondent is a company incorporated (March 23, 1912) 
under and by virtue of the Saskatchewan Companies Act, R.S. 
Sask., 1909, eh. 72. “to cam' on real estate, loan and general 
brokerage business. ’ ’

In the course of carrying on said business the respondent had 
its head office in Weybum in Saskatchewan and acquired some 
lands in the said Province. The appellant by an agreement of 
sale dated October 15, 1912, made between the respondent and 
himself, agreed to purchase from the former certain blocks of 
said land and to pay the price named, for balance of which this 
action is brought.

The defences set up at the trial failed, except as to one which 
raised the question that the said contract was ultra vires the 
respondent company and hence null and void.

The trial Judge maintained this contention and dismissed, 
for that reason alone, respondent ’s action.

The first Appellate Division of Ontario reversed this and 
directed judgment to be entered for respondent for the sum 
claimed.

The agreement in question was drawn up in duplicate at 
Weybum in Saskatchewan and forwarded to the appellant in 
Ontario, who executed both copies and returned them to the 
respondent, who, then in Weybum, executed same there. That 
does not seem to me to constitute anything ultra vires the corp­
orate powers or c pacitv of the respondent.
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The said Companies Avt of Saskatchewan appears in the ****• 
Consolidation of 1909, which is enacted by a statute of the Legis- s. (’. 
lature, assented to January 26th, 1911. and professes to be an Honhbimhb* 
enactment of His Majesty by and with the advice and consent 
of the Legislative Assembly of Saskatchewan. Wevbvsn

The first chapter of said Revised Statutes. 1909, is called |U(5£ITK 
The Interpretation Act and by the second clause thereof provides ld“^, 
that the following words may be inserted in the preamble of 
Acts and shall indicate the authority by virtue of which they are 
passed, that is to say :—His Majesty by and with the advice and 
consent of the Legislative Assembly of Saskatchewan enacts as 
follows:—

From this Act I infer as well as from the word in the pre­
amble to the Act respecting the R.S. Sask., 1909, which adopts 
these enacting words : “His Majesty by and with the advice and 
consent of the Legislative Assembly of Saskatchewan,” that 
each of the enactments in the consolidation are to lie treated as 
if they were made in that form.

The fifth clause of the ('ompanies Act declares as follows:—
Any three or more persons associated for any lawful purpose 

to which the authority of the Legislature extends * * * may by 
subscribing their names to a memorandum of association and other­
wise complying with the requirements of this Act in respect of regis­
tration, form an incorporated company with or without limited lia­
bility.

I am unable to understand how a company incorporated, 
without any limitations upon the powers or capacity of the 
legal entity thereby created, under and by virtue of an enact­
ment professing to be enacted by His Majesty by and with the 
advice of the Legislature, and expressly intending that the full 
power of incorporation which a Provincial Legislature has to 
incorporate for certain specific objecta is being exercised, can 
be said to have been acting vitra vires of the power thereby con­
ferred. when confining its action w'ithin the obvious purposes of 
its creation : and that no matter where acting unless in violation 
of the law of the country’ or Province where so acting or other 
local limitations upon the usual observance of the comity of a 
foreign state in relation to the recognition of corporations 
enacted beyond its jurisdiction.
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I moet respectfully submit that what was said in the 
Bonanza Creek case, 26 D.L.R. 273, [1916) 1 A.P. 566, having 
been intended to be applicable only to an enactment using en 
tirely different language and mode of thought for expressing the 
purpose of the Legislature, and also to a different state of facts 
from those presented herein, cannot be helpful herein nr further 
than in an expressly identical sort of case.

I am quite sure that whenever it is in such an enactment the 
obvious intention of the Legislature when indicated as above to 
exercise to the fullest extent of the powers given it by the B.N.A 
Act, the incorporating power it thereby confers upon those 
obtaining incorporation thereunder all the power and capacity 
that can be given by virtue of such powers as conferred by sec. 
92, item No. 11 of said Act.

“The Legislature" which must be taken to mean all that
“The Legislature” which must be taken to mean all that see 

92 of the B.N.A. Act implied by that very term which I’arlin 
incorporating power in question, baa in the plainest and moet 
comprehensive language quoted above, expressed such a purpose, 
and I am not prepared to minimise in the slightest degree the 
full effect thereof.

What Parliament in that regard conferred upon each Pro­
vince in question in the B. N. A. Act has been conferred, by s 
process needless to trace here in detail, upon the Province of
.Saskatchewan.

What, in my opinion, that implied in item 11 of the B.N.A. 
Act, I have heretofore expressed in several cases. I am the more 
inclined to adhere thereto when 1 recall that I had reached the 
same result in the Bonanza Creek caae (1915), 21 D.L.K. 123. 50 
Can. 8.C.B. 534, as did the Court above, and I now hear it 
argued as it was, relying upon the reasons assigned by the said 
Court in that case, by counsel for appellant herein, that the 
corporate body created as this was has no power to sue in another 
Province than Saskatchewan.

However ably and logically presented I cannot assent thereto.
Nor do I think the negotiations which look place in Ontario 

leading up to the execution of the above mentioned instrument 
under seal in which they would, so far as in any way affecting
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the relation* between the partie», be merged therein, can affect 
the anawer to be given the question raised in one way or another.

As to the right to sue in Ontario I assume a corporation 
created by the like authority which created respondent may, as 
any one else may, be debarred from using the Courts of a Pro­
vince in violation of a valid statutory prohibition ; but anything 
of that kind which may have existed was removed by the license 
issued respondent.

There is nothing in the Ontario legislation which affects, or 
pretends to affect, in any way the legality of the contract.

I am, therefore, of the opinion that this appeal should be 
dismissed with costs.

Durr, J.:—I shall assume for the purposes of this judgment 
that the respondent company was carrying on business within 
the meaning of the Ontario Statute, in Ontario, when the con­
tract was made and that the contract, which is the subject of the 
action, was effected in the course of carrying on that business.

On that assumption, the principal question is whether the 
ixepondent company possesses capacity recognised by the laws of 
(Intario to become a party to that contract. The question whether 
it enjoys such capacity is primarily, of course, a question to be 
determined by the Ontario law. Ontario law on this subject, in 
so far as it has not been altered by statute, is the common law of 
England. The common law of England recognises the legal 
personality of juristic persons, speaking generally, for the pur­
poses for which they have been endowed with capacity to be the 
subjects of rights and duties by the authority to which they owe 
their existence. The concrete point for decision is therefore, 
under the assumption above mentioned, did the respondent com­
pany under the law of Saskatchewan receive capacity to procure 
recognition in Ontario as a corporation and to acquire the right 
to enter into the contract it seeks to enforce f

It is argued that from the fact that the legislative authority 
of a Canadian province in relation to the incorporation of com­
panies is an authority limited in respect of territory and subject 
matter, one of these two results follows : either( it is said) 1. A 
corporation (to which the doctrine of ultra vires applies) owing 
its existence to legislation passed under the authority of No. 11 of
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sec. 92 in inherently wanting in capacity in coneequence of the 
limitations laid down in the B.N.A. Act to acquire recognition 
abroad for the purpose of pursuing the objects for which it is 
incorporated, or 2. It receives such capacity only when that is 
given in express words by the instruments defining its consti­
tution.

To deal with these alternatives in the order in which I have 
stated them, the legislative authority of a Province is, of course, 
territorially limited—the power conferred by sec. 92 in relation 
to the subjects enumerated being a power to make laws for the 
Province; but when a question arises in another jurisdiction 
touching the recognition of a right acquired under the law of a 
Canadian province or alleged to have been so acquired, the rules 
applicable for deciding the question do not in any presently 
relevant respect differ from those applicable where rights are 
alleged to. arise under a system of law owing its sanctions to a 
sovereign authority unlimited as regards subject matter and 
unlimited by any constitutional instrument as regards territory. 
The very point was discussed by Willos, J.. in his most illumin­
ating judgment, delivered on behalf of the Exchequer 
Chamber in Phillips v. Eyre ( 1870), L.R. (» Q.B. 1. at 20 he 
there says: “We arc satisfied . . . that a confirmed act of the 
local Legislature lawfully constituted, whether in a settled or 
conquered colony, as to matters within its competence and the 
limits of its jurisdiction has the operation and force of sovereign 
legislation, though subject to l>e controlled by the Imperial 
Parliament.”

Almost identical language is used (with reference to the par­
ticular ease of the Canadian Provinces) by Lord Watson in 
delivering the judgment of the Judicial Committee in The Mari­
time Hank v. Receiver General of Sew Brunswick, [ 18921 A.C. 
437, and by Ix>rd Haldane in giving judgment on behalf of their 
Lordships in Re The Initiative amt Referendum Art ( 1919). 48 
D.L.R. 18, at 22 Lord Haldane’s exact words are;—

Subject to this (the qualification has no bearing on the present 
discussion) each Province was to retain its independence and autonomy, 
and to be directly under the Crown as its head. Within these limits 
of area and subjects, its local Legislature, so long as the Imperial 
Parliament did not repeal its own Act conferring this status, was to be
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supreme, and had such powers as the Imperial Parliament possessed in CAN. 
the plenitude of its own freedom before it handed them over to the ^7
Dominion and the Provinces, in accordance with the scheme of dis- ___;
tribution which it enacted in 1867. lloNsHKiviEit

There eeema to be no reason for suggesting that the reeogni- 
tion of corporateneaa or juristie peraonality, whieh is only the Wevhvkx 

capacity to be the subject of rights, should stand on a lower plane '\**tTK
than. e.g. rights arising from a judgment (see Dieev, p. 469 note (
and p. 23) ; and speaking generally the law of England recog­
nises such capacity subject to the restrictions (if any) imposed 
by the authority from w'hieh the capacity is derived. When1 
corporate capacity is derived from a Legislature, having limited 
authority as regards the creation of corporations, the limits set 
to the legislative authority must, of course, be considered in 
determining the scope of such capacity and as I have already said 
the contention now advanced is that No. 11 of see. 92 does confine 
the authority of a Provincial Legislature in relation to that 
subject to the creation of companies having capacity only to 
carry on business within the limits of the Province.

The judgment of the Judieial Tommittee in the lionanzn 
Creek case, 26 D.L.R. 273. [ 1916) 1 A.0. 566. seems to lie decisive 
of the point in ♦he opposite sense.

Their Lordships there enunciate at p. 279. an interpretation 
of No. 11 of sec. 92 in these words :—

For the words of sec. 92 are, in their lordships’ opinion, wide 
enough to enable the Legislature of the Province to keep the power 
alive, if there existed in the executive at the time of Confederation 
a power to incorporate companies with provincial objects, but with 
an ambit of vitality wider than that of the geographical limits of the 
Province. Such provincial objects would be of course the only objects 
in respect of which the Province could confer actual rights. Rights 
outside the Province would have to be derived from authorities outside 
the Province.
And at p. 284 :—

The whole matter may be put thus: The limitations of the legis­
lative powers of a Province expressed in sec. 92, and in particular 
the limitation of the power of legislation to such as relates to the 
incorporation of companies with provincial objects, confine the char­
acter of the actual powers and rights which the provincial Government 
can bestow, either by legislat.idn or through the executive, to powers 
and rights exercisable within the Province. But actual powers and 
rights are one thing and capacity to accept extra provincial powers 
and rights is quite another.
And again at p. 285:—
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C AN. Assuming, however, that provincial legislation has purported to
~7 authorize a memorandum of association permitting operations outside
J__" the Province if power for the purpose is obtained ah titra, and that

HoNSBEWiKK such a memorandum has been registered, the only question is whether 
y. the legislation was competent to the Province under sec. 92. If

Wetburn the word8 °* this action are to receive the interpretation placed on 
TownhitV. ^em by the majority in the Supreme Court the question will be 

Co. answered in the negative. But their Lordships are of opinion that 
[)uff } this interpretation was too narrow. The words “legislation in relation 

to the incorporation of companies with provincial objects” do not 
preclude the Province from keeping alive the power of the executive 
to incorporate by charter in a fashion which confers a general capacity 
analogous to that of a natural person. Nor do they appear to preclude 
the Province from legislating so as to create, by or by virtue of a 
statute, a corporation with this general capacity. What the words 
really do is to preclude the grant to such a corporation, whether by 
legislation or by executive act according with the distribution of 
legislative authority, of power and rights in respect of objects outside 
the Province, while leaving untouched the ability of the corporation, 
if otherwise adequately called into existence, to accept such powers 
and rights if granted «I» extra. It is, in their Lordships' opinion, in 
this narrower sense alone that the restriction to provincial objects 
is to be interpreted.

The language of No. 11 of sec. 92, “incorporation of com­
panies for provincial objects, ” had of course never been sup­
posed by anybody to import any limitation by which companies 
created under it would be disabled from acquiring status and 
recognition abroad for the legitimate purpose of pursuing the 
objects for which they were incorporated. It was never sup­
posed, for example, that a mutual fire insurance company author­
ised by Provincial Legislation to carry on business in a single 
county would, because of this restriction of its business opera­
tions, be disabled from enforcing the payment of a premium 
note in the Courts of another jurisdiction against a defaulting 
member who had left the Province.

The view which had been taken was that “ provincial objects” 
had no immediate reference to legal powers and capacities but 
that the word “objects” denoted the undertaking of the com­
pany in the commercial or economic sense ; and that these words 
“for provincial objects” expressed a condition requiring that 
the business or the undertaking of a provincial company must 
be so restricted as to fall within the description “provincial” 
and that in applying this condition, the word “provincial” must
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be interpreted in a territorial sense. It followed—on the 
seumption that No. 11 was to be construed and applied in the 
spirit of the doctrine of ultra titres—that, such a company being 
a corporation only for such restricted objects, Ashbury Carriage 
Co. v. Riche, L.R. 7 H.L. 663, at p. 669. per Lord Cairns, and at 
pp. 693 and 694, per Lord Selbnme, its capacity to enjoy status 
and rights outside the Province must exist only in respect of 
such status and such rights as might he necessary to enable it 
to pursue these objects; although it was by no means involved 
in this that particular transactions outside the Province could 
not be within the rapacity of such a company, as incidental to 
or consequential upon the pursuit of objects, in substance pro­
vincial, in a territorial sense.

This view of No. 11 of sec. 92, which v is the view adopted 
by the majority of this Court, was rejected by the Judicial 
Committee in the Bonanza Creek case, 26 D.L.R. 273. [1916]
1 A.C. 566, as the extracts already quoted sufficiently shew, and 
it must be accepte! as settled law that the words ‘‘for provincial 
objects" in No. 11 do not import any restriction upon the 
‘‘objects’’ of a provincial company in the sense above mentioned; 
and moreover—and on this point the effect of the passages cited 
seems to be unmistakable--that the words “with provincial 
objects" are merely declaratory of the necessary limits upon 
the operation of provincial legislation on the subject mentioned 
which in the absence of them would have been the consequence 
of the legal principle that corporate status and capacity, in like 
manner as rights, arising under provincial law, cannot, in juris­
dictions beyond the boundaries of the Province be legally oper­
ative ex proprio vigors but only by virtue of recognition, express 
or implied, accorded by some other political authority or system 
of law.

It is true that in the Bonanza Creek case, supra, it was held 
that the company whose capacity was there in question was not 
a company to which the doctrine of ultra vires applied. But 
the language of the passages cited is perfectly general and the 
principle laid down thereby is broad enough to embrace the ease 
of a company to which the doctrine is applicable. Indeed once 
the point is reached that the scope of the undertaking (in the
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•'AN. wane already mentioned) of a company incorporated under the 
H c. authority of No. 11 of aee. 92. ia not necessarily limited terri- 

HiiNsBr.«c.KH by virtue of any limitation of legislative authority sup
posed to reside in the phrase “with provincial objecta,’’ it mani- 

Wkvbi hn festly results that, as regards statutory corporations affected by 
1 nwNBiTK doctrine of ultra vira, the scope of corporate capacity must 

—— be determined by reference to the language 1st, of the statute, 
and then, if the statute be a general one, of the instrument 
defining the powers of the particular company under consid­
eration.

Nor does there appear to be any good reason why in interpret­
ing a provincial statute providing machinery for the incorpora 
tion of companies generally, or a special statute incorporating ii 

company and defining its constitution, or a memorandum of 

association taking effect under the authority of a general statute, 
general words defining the constitution of a particular company 
and prescribing the scope of its activities, or general words 
defining corporate capacity, should Is read as subject to some 
stringent canon of construction supposed to have its logical and 
legal foundation in the fact that the statute is a Provincial 
statute, or that the instrument derives its legal effect from the 
authority of a Provincial statute.

With great respect for the trial Judge, who seems to have 
taken the opposite view, I know of no legal principle—and here 
we come to the second branch of the argument I am considering 
—and no consideration of convenience, derived from business 
practice, requiring the Court to read the language of such a 
statute or instrument defining the scope of the company's active 
ties as primé facie confining those activities within the Pro­
vince, or to read the language defining the capacity and powers 
of the company as prim/i facie denuding the company of capacity 
to acquire rights and status abroad ; or as primé facie limiting 
the application of the rule that whatever may fairly be regarded 
as incidental to or consequential upon things authorised, ought 
not, unless a contrary intention appear, to be held by judicial 
construction to be ultra viret. Att’y-deu’l v. (treat Batter» 
K. Vo. (1880), 5 App. Cas. 473.

Coming to the concrete ease before us I cannot agree with
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the view that there is anything in the Saskatchewan statute to 
support the inference that companies incorporated under it are 
to la* limited in their business activities to the territory of the 
Province; and I cannot agree that the unqualified language of 
the memorandum of the respondent company can be read as 
subject to some qualification arising from the fact that the com­
pany is incorporated in Saskatchewan and has its head office 
there. Further, had the memorandum in otherwise unqualified 
words, authorised dealings in Saskatchewan lands only, I should 
not have deduced from the two circumstances mentioned alone, 
a presumption confining within the Province the operations of 
the company either in making contracts of purchase or in mak­
ing contracts of sale, or indeed in establishing agencies for sale. 
I do not think there is any solid basis for such a presumption.

In this view the Ontario statute R.8.O. 1914, ch. 179. sees. 7 
and 16, admittedly presents no difficulty.

The provisions of sec. 16 shew plainly enough that the policy 
of this licensing enactment is primarily in its object and effect 
a revenue enactment ; and sub-sec. 2 of the last mentioned section 
explicitly provides that a license granted during the progress 
of an action is sufficient to support the right of action.

As regards the Saskatchewan Act, 7 Geo. V., 1917, eh. 34. sec. 
42. I should only like to say that I pass no opinion upon the 
question whether the law of Ontario in recognising a foreign 
corporation as a jurisdie person, takes account (for the purpose 
of determining the capacity of such a corporation) of the enact­
ments of a retroactive statute conclusively binding upon the 
Courts of the jurisdiction where the corporation had its origin 
and has its principal place of residence. The point is an import­
ant one and can more conveniently be considered when a ease 
arises in which it is necessary to pass upon it.

The appeal should be dismissed with costs.
Anglin, J.:—The defendant appeals from the judgment of 

a Divisional Court of the Supreme Court of Ontario, 45 O.L.R. 
176, reversing the decision of Masten. J., who dismissed the 
action, 43 O.L.R. 451, and directing specific performance of 
a contract for the purchase of land in Saskatchewan, and pay­
ment of the purchase price with interest amounting in all to 
$6,030.25. The facts are fully stated by Masten, J.
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The execution of the agreement for purchase waa not con- 
teeted. The plaintiff company was incorporated under the Sas­
katchewan Companies Act, R.S. Saak., 1909, eh. 72, sec. 72, part 1, 
a memorandum of association duly subscribed and registered, in 
which its objects are declared to be: To carry on real estate, 
loan and general brokerage business.

The following questions were in issue in the action :
(1) Was the contract procured by misrepresentations which 

made it voidable by the defendant !
(2) Was the contract made in Saskatchewan, or was it made 

in Ontario, or in the course of carrying on business by the plain­
tiff company in Ontario!

(3) If made in Ontario, or in the course of carrying on busi 
ness there, was it invalid! (a) because the Legislature of Sas­
katchewan lacked power to endow a body corporate created by 
it or under its authority with the subjective capacity to avail 
itself outside the Province of powers, rights or privileges, simi­
lar to those enjoyed by it in Saskatchewan, of which any other 
Province or foreign state should by comity permit the exercise 
within its territory ; (b) because, if the Saskatchewan Legisla­
ture possessed that power, it was not exercised in favor of the 
plaintiff company; or (e) because at the time of the execution 
of the contract the plaintiff company did not hold a license 
under the Ontario Extra Provincial Corporations Act, R.S.O. 
1914, ch. 179!

(4) Did the want of such license at the date of instituting 
the action render it unmaintainable although a license was pro­
cured before the trial!

(1) The trial Judge was of the opinion that the defence based 
on misrcpreeei.t"tiun wholly failed. Hie view was affirmed by 
the Appellate Division and that defence has not been made a 
ground of appeal to this Court.

(2) After stating the facts at some length, the trial Judge 
expressed his views on this aspect of the case, at p. 456: The 
agreement sued on is dated October 16, 1912. The only agree­
ment made between these parties was the agreement which was 
negotiated on that date at Jordan, Ont., between Gayman, Bow­
man and Griffin, agents of the company, of the one part and the
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defendant of the other part. The company aubaequently treated < *N. 
what took place on October 15, not as an offer but aa an exiating s. c 
agreement which the company then ratified aa of October 15, n,,x„ 
and confirmed and evidenced by executing under ita corporate 
aeal a formal written agreement bearing date October 15.

In the preeent caac it aeema to me that the queation ie 
whether the Bale in queation ia eaaentially bottomed on acta of 
the plaintiff company done outaide the territorial limita of 
Saskatchewan.

When the plaintiff company appointed Oayman, a resident 
in Ontario, to be ita permanent representative and agent in St. 
Catharines, and when he, along with the President and Secre­
tary of the company, approached the defendant at hia residence 
in Ontario, sold him the lands in queation, made the agreement 
of which Ex. 1 afterwards became the written record and at the 
same time received from him, as part of the purchase price, the 
promissory note (Ex. 2) payable in Ontario, and when Oavman 
at St. Catharines afterwards received from the defendant pay­
ments on account of the price and renewals of the note, the 
plaintiff company, I think, was carrying out in Ontario essential 
parts of the transaction in queation and was assuming to exercise 
powers and acquire rights outside of Saskatchewan.

In so far aa the question is one of fact I so find on the evi­
dence. The view taken in the Appellate Division was that not­
withstanding the negotiations conducted and the resultant verbal 
agreement made in Ontario, accompanied by part payment of 
the purchase money by the giving of a promissory note, and the 
execution there at a later date by the defendant of the formal 
instrument now sued upon, because of its execution by the 
plaintiff company subsequently in Saskatchewan, whereby it 
became a concluded agreement, it must be regarded as a con­
tract made in Saskatchewan. Hodgins. J.A., expressed this 
opinion perhaps more pointedly than the Chief Justice of 
Ontario, with whom the other members of the Court concurred.

I am with great respect not quite prepared to accept without 
some qualifications the reasoning on which this conclusion has
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been baaed. It ia the purchaacr who ia sued. Whatever answer 
the Statute of Frauds might have afforded him had he not signed 
the formal instrument upon his signature being affixed to it a 
memorandum sufficient to meet the requirements of that Act 
existed and the verbal eontract made at Jordan, Ontario, if other­
wise valid, would have been enforceable against him. But. apart 
from that view of the matter the execution of the agreement in 
Saskatchewan by the company was merely the carrying to com­
pletion of the oral bargain made and already in part performed 
in Ontario. Yet, assuming that all that had transpired there was 
void, because ultra vire« of the company, and that while matters 
remained in that position the defendant would have had an 
unanswerable defenee, what had been so done was not illegal 
and as such incapable of being made the basis of an agreement 
binding on the parties. There was nothing to preclude the com­
pany by a valid contract made in Saskatchewan from selling its 
land to a non-resident of the Province—nothing to prevent it 
accepting in Saskatchewan an offer from such a non-resident 
though obtained in and transmitted from another Province, 
even if the company's powers and capacity were as restricted as 
the defendant contends. If all that hail been done up to the 
time he executed the formal agreement was ineffectual because 
ultra vim of the eompsny, the defendant, if aware that he was 
dealing with a provincial corporation, might be presumed to 
have been cognisant of the contitutional limitations upon its 
powers and of the legal consequences which lack of capacity on 
its part would entail. But, even without the aid of that pre­
sumption, 1 would incline to accede to the view that the docu­
ment signed by him and forwarded with his knowledge for exe­
cution by the company, if everything which preceded it were 
void, might be regarded as an offer to purchase then made by 
him to the company which was subsequently accepted by the 
latter in Saskatchewan and thereby became a valid contract bind­
ing upon it. Apart, therefore, from some considerations arising 
from the phraseology of the Kxtra-Provineial Corporations Act 
of Ontario presently to be noticed, I would be disposed to agree 
in the conclusion of the Chief Justice of Ontario that, assuming 
the restrictions upon the corporate capacity of the plaintiff
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company asserted by the defendant, the contract eventually 
executed by it should not be regarded as open to the objection to 
its validity on which he relies.

3 (*) But if that view of the case should be wring and in 
order to guard against being taken to hold the opinion expressed 
by Hasten, J., in which Hodgins, J.A., expressly concurs, that it 
is beyond the legislative jurisdiction of a Provincial Legislature 
to incorporate a company with capacity to carry on in another 
Province or state, by virtue of its sanction express or tacit, busi­
ness within the objects of its incorporation and not otherwise 
open to exception, I desire to state that on this aspect of the case 
1 adhere to the opinion which I expressed in the Re Comjxinies 
Incorporation (1913), 15 D.L.R. 332, 48 Tan. S.C.R. 331; 
affirmed (1916), 26 D.L.R. 293, and in the Bonanza ('reek case 
(1915), 21 D.L.R. 123, 50 Can. S.C.R. 534, and I find that opinion 
upheld by the judgment of the Judicial Committee on the appeal 
in the latter case, 26 D.L.R. 273, 11916) 1 A.C. 566. I venture to 
quote the following passages from what 1 said in the ComjninicH 
case, 48 Can. S.C.R. at 453 :—
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If the operations or activities of any foreign corporation should 
depend for their validity upon the powers conferred on it by the law 
of the incorporating state, it would in my opinion be difficult to sustain 
them, inasmuch as “the law of no country can have effect as law beyond 
the territory of the Sovereign by whom it was imposed." But the exer­
cise of its powers by a corporation extra-territorially depends not upon 
the legislative power of its country of origin, but upon the express or 
tacit sanction of the State or Province in which such powers are exer­
cised and the absence of any prohibition on the part of the Legislature 
which created it against its taking advantage of international comity. 
All that a company incorporated without territorial restriction upon 
the exercise of its powers carries abroad is its entity or corporate 
existence in the State of its origin coupled with a quasi-negative or 
passive capacity to accept the authorisation of foreign states to 
enter into transactions and to exercise powers within their dominions 
similar to those which it is permitted to enter into and to exercise 
within its state of origin. Even its entity as a corporation is avail­
able to it in a foreign state only by virtue of the recognition of it by 
that state. It has no right whatever in a foreign state except such as 
that state confers.

The provincial company is a domestic company and exercises its 
powers as of right only within the territory of the Province which 
creates it. Elsewhere in Canada, as abroad, it is a foreign company 
and it depends for the exercise of its charter powers upon the sanction
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accorded by the comity of the Province in which it seeks to operate, 
which, although perhaps not the same thing as international comity, 
is closely akin to it.

In delivering the judgment of the Judicial Committee in the 
Bonanza case Lord Haldane said, 26 D.L.R. at 284 :—

The whole matter may be put thus: The limitations of the 
legislative powers of a Province expressed in sec. 92, and in particular 
the limitation of the power of legislation to such as relates to the in­
corporation of companies with provincial objects, coniine the character 
of the actual powers and rights which the Provincial Government can 
bestow, either by legislation or through the executive, to powers and 
rights exercisable within the Province. But actual powers and rights 
are one thing and capacity to accept extra provincial powers and rights 
is quite another.

Where, under legislation resembling that of the British Com­
panies Act by a Province of Canada in the exercise of powers which 
sec. 92 confers, a provincial company has been incorporated by means 
of a memorandum of association analogous to that prescribed by the 
British Companies Act, the principle laid down by the House of 
Lords in Ashbury Carriage Co. v. Riche, L.R. 7 H.L. 653, of course, 
applies. The capacity of such a company may be limited to capacity 
within the Province, either because the memorandum of association 
has not allowed the company to exist for the purpose of carrying on 
any business outside the provincial boundaries, or because the statute 
under which incorporation took place did not authorise, and therefore 
excluded, incorporation for such a purpose.

Note the contrast (p. 285) between the form of the clause 
dealing with the memorandum and that of the clause dealing with 
the statute. The antithesis is so significant that it is impossible 
that it was not intentional.

Assuming, however, that provincial legislation has purported to 
authorise a memorandum of association permitting operations outside 
the Province if power for the purpose is obtained ah extra, and that 
such a memorandum has been registered the only question is whether 
the legislation was competent to the Province under sec. 92. If the 
words of this section are to receive the interpretation placed on 
them by the majority in the Supreme Court the question will 
be answered in the negative. But their Lordship* are of opinion that 
this interpretation was too narrow. The words “legislation in relation 
to the incorporation of companies with provincial objects” do not pre­
clude the Province from keeping alive the power of the executive to 
incorporate by charter in a fashion which confers a general capacity 
analogous to that of a natural person. Afor do they appear to preclude 
the Province from legislating so as to create, by or by virtue of statute, 
a corporation with this general capacity. What the words really do is 
to preclude the grant to such a corporation, whether by legislation or 
by executive act according with the distribution of legislative author-
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ity, of powers and rights in respect of objects outside the Pro rince, 
while leaving untouched the ability of the corporation, if otherwise
adequately called into existence, lo accept each pauvre and right», if 
granted ab extra, ft in, in their l.ordehijte' opinion, in thin narrouvr re nee 
alone that the reefriet cn to ;roeiveial objecte te lo he interpreted.

On this branch of the case, therefore, I find myself unable 
to agree with the views expressed by Hasten, J., and Hod gins, 
J.A. Meredith, C.J.O., expressly reserved his opinion on the 
scope of provincial legislative jurisdiction in regard to the in­
corporation of companies.

(b) This question presents more difficulty. It was because 
he thought that whatever power the Province possessed to confer 
the extra-jfrovincial capacity under consideration had not been 
exercised in favor of the plaintiff company that Meredith, CJ.O., 
with the concurrence of three of hie colleagues was of the opinion 
that “the appellant company by its incorporation acquired no 
capacity to carry on its business beyond the limits of Sas­
katchewan.” The purview and scope of the power and capacity 
of the plaintiff company depend entirely upon the combined 
effect of the statute under which it was incorporated and the 
terms of its memorandum of association. Not having been in­
corporated by letters patent as was the Bonanza Creek Mining 
Co., it cannot in order to supplement the powers and capacity 
derived from its purely statutory incorporation, invoke the 
prerogative power (if it be vested in the Lieutenant-Governor of 
Saskatchewan) to the exercise of which their Lordships of the 
Judicial Committee saw fit to impute the possession by the 
Bonanza Creek Mining Co. of the powers and capacity, similar 
to those of a natural person, appertaining to a common law 
corporation. Since the plaintiff company depends for its exist­
ence entirely upon the statute, subject to the question of consti­
tutional limitation upon the provincial legislative jurisdiction 
already dealt with, the problem presented on this branch of the 
case is to ascertain whether upon the fair intendment of the 
statute and the memorandum of association it should be deemed 
to have had conferred upon it the capacity to take advantage 
of the comity of other Provinces and states to enable it to exer­
cise its powers within their jurisdiction. It cannot derive that
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capacity from any other aource. Aa pointed out by Lord 
Haldane in the Bonanza Creek case, 26 D.L.R. 273, at 279, 
|1916| 1. A.O. 566: “The queation is simply one of interpreta­
tion of the words used.’*

The principle of Ashbury Carriage Co. v. Riche, L.R. 7 H.L. 
683, applies. That principle, as stated by his Lordship, at p. 
278,1 ‘ amounts to no more than that the words employed to which 
a corporation owes its legal existence must have their natural 
meaning whatever that may be. . . . The doctrine means simply 
that it is wrong in answering the question of what powers the 
corporation possesses when incorporated exclusively by statute 
to start by assuming that the Legislature meant to create a com­
pany with a capacity resembling that of a natural person such 
as a corporation created by charter would have at common law 
and then to ask whether there are words in the statute which 
take away the incidents of such a corporation.”

In the passage already quoted refer. i:ig to a provincial com­
pany incorporated by means of a memorandum of association 
under legislation resembling that of the British Companies Act 
his Lordship, applying the principle laid down in the Riche case, 
supra, said : “The capacity of such a company mil’" be limited to 
capacity within the Province either because the memorandum of 
association has not allowed the company to exist for the purpose 
of carrying on any business outside the Province or because the 
statute under which incorporation took place did not authorise 
and therefore excluded incorporation for such a purpose. ”

While at first blush this language might seem to import that 
the subjective capacity now in question must be conferred in 
explicit terms, his Lordship nowhere says so, and I cannot think 
he meant that in a statute providing for the incorporation of 
companies general terms may never be given a broad construc­
tion of which they are susceptible in order to carry out what 
should, having regard to all the circumstances and the context 
of the Act, be considered as having been the intent of the Legis­
lature in passing it, but must always be read in the most 
restricted sense however unreasonable, inconvenient or even mis­
chievous the result. The doctrine of reasonable intendment; 
Boon v. Howard (1874), L.R. 9 C.P. 277 ; The Duke of Buccleuch,
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(1889), 15 P.D. 86, at 96; Countess of Rotke* v. Kirkcaldy 
Waterworks Commissioner (1882), 7 App. Cas. 694, at 702; 
Llewellyn v. Vole of Glamorgan Railway, [1898) 1 Q.B. 473, at 
478; Reid v. Reid (1886), 31 Ch. D. 402, at 407, in my opinion 
applies to such a statute just as it docs to others.

In the Saskatchewan Companies Act I find at least two 
provisions which afford, I think, sufficient indication that the 
Legislature meant that companies incorporated under it “for 
any lawful purpose to which the authority of the Legislature 
extends” (sec. 5) without any restrictive provision, express or 
implied, in the memorandum of association should possess, to 
use Lord Haldane’s terms, all the “actual powers and rights” 
which it could bestow and also the fullest “capacity” which it 
could confer “to accept extra-provincial powers and rights.” 
By see. 17 the Saskatchewan Companies Act of 1909 provides 
that every body incorporated under that Act shall be “capable 
forthwith of exercising all the functions of an incorporated 
company,” and by see. 4 it is enacted that
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No company, association or partnership consisting of more than 
20 persons shall hereafter be formed for the purpose of carrying 
on any business to which the authority of the Legislature extends that 
has for its object the acquisition of gain by the company, association 
or partnership or by the individual members thereof unless it is regis­
tered as a company under this Act or is formed in pursuance of some 
other Act of the Legislature.

The creation in Saskatchewan by charter of a common law 
corporation having more than 20 shareholders is probably pre­
cluded by this latter section. There appears to be no other 
general Act of the Saskatchewan Legislature providing for the 
incorporation of companies, and no provision for the registration 
of domestic companies created otherwise than under statutory 
authority. It would seem therefore that, unless by a special 
Act, a corporation with more than 20 shareholders having the 
capacity to avail itself of international comity cannot be brought 
into existence in that Province if it may not be done under the 
Companies Act. Compare secs. 18 and 4 of the Companies Act, 
1862, ch. 89 (Imp.) and secs. 16(2) and 1(2) of the Companies 
(Con.) Act of 1908, ch. 69 (Imp.) and compare also secs. 95 
and 97 of the Saskatchewan Companies Act of 1909 with sec. 37
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of the Companies Act of 1867, ch. 131 (Imp.) and see. 76 of the 
Companies (Con.) Act of 1908. (Imp.).

I think it ia abundantly clear that the Legislature of Sas­
katchewan intended to confer upon companies to be incorporated 
under the Companies Act of 1909, whose memoranda of associa­
tion contain no restrictions thureon, the fullest powers, rights 
and capacity for the attainment of their objects which its legisla­
tive jurisdiction empowered it to bestow and which may be 
requisite or useful to enable it to exercise “all the functions of 
an incorporated body" for that purpose. It must not be under­
stood, however, that my reference to the provision of secs. 4 
and 17 implies that had they been omitted the general terms in 
which the Saskatchewan Companies Act provides for incorpora­
tion would not have sufficed to vest in corporations formed under 
it the capacity we are considering.

There is nothing in the memorandum of association of the 
plaintiff company which—to quote Lord Haldane again, “has not 
allowed the company to exist for the purpose of carrying on any 
business outside the provincial boundaries." Its declared objects 
do not import activities confined to any limited area.

We are not now dealing with a question which affects only 
provincial corporations. The same problem is presented in the 
case of every company which has been incorporated by memor­
andum of association under the English Companies Act in gen­
eral terms for objects not of such a nature as to imply an inten­
tion that the exercise of its powers should be restricted to the 
United Kingdom and without any such restriction being 
expressed, but also without any explicit provision that it may 
carry on its business abroad or may avail itself of the comity of 
foreign nations or of the self-governing overseas Dominions of 
the Empire. I am satisfied that thousands upon thousands of 
contracts have been made by and on behalf of such corporations 
outside the United Kingdom in the course of carrying out the 
objects of their incorporation and that it would surprise and 
shock its directors and legal advisers if the power of an English 
company so constituted to make such contracts were called in 
question and they were told that under the doctrine of Ashbury 
Carriage Co. v. Riche, L.R. 7 H.L. 653, its activities must be
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strictly confined to the United Kingdom. Yet that is the effect 
of the Bonanza judgment as interpreted by the trial Judge and 
the Judges of the Appellate Division.

The English Companies Acta of 1862 and 1908 nowhere pro­
vide expressly that corporations formed under them shall possess, 
or may aequire, the capacity to accept powers and rights abroad. 
See. 55 of the Act of 1862 (see. 78 of the Companies (Consoli­
dated) Act of 1908) providing for foreign attorneys, and the 
recital and secs. 2, 3 and 6 of the Companies Seals Act of 1864. 
eh. 19 (sec. 79 of the Companies (Con.) Act of 1908), providing 
for foreign seals, appear to assume that such a capacity might 
be acquired under the Act of 1862. It is not without significance 
that it was thought necessary explicitly to restrict the possession 
of the powers conferred by the Act of 1864 to companies 
expressly authorised to exercise them by their articles of associa­
tion. The English sections referred to have no counterpart in 
the Saskatchewan Companies Act. 1909.

While it may be said that the presence of these provisions in 
the English statute, at all events since 1864, made the intention 
to enable the companies incorporated under it to acquire the 
capacity under consideration clearer than it is in the case of the 
Saskatchewan statute, the difference is merely one of degree. In 
neither case is there explicit language conferring the capacity. 
In both its existence depends on the doctrine of reasonable 
intendment. Does the language of the statute fairly interpreted 
indicate that the Legislature meant to provide for the enjoyment 
of this capacity by the companies to be formed under its 
authority t

No doubt the plaintiff company as a statutory corporation, 
would not have the powers and capacity of a natural person 
unless conferred upon it by the statute. That is the doctrine of 
Ashbury Co. v. Riche, L.R. 7 H.L. 653. But it has nowhere 
been determined, so far as I am aware—and certainly not in the 
Bonanza Creek case— that in the absence of express language 
purporting to confer upon it capacity to avail itself of the 
comity of nations a corporation, formed under a statute, which 
by reasonable intendment should be taken as having been 
designed to vest in the bodies corporate created, without rcstric-
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lion, under its authority all the powers and rights and the fullest 
capacity which the Legislature had jurisdiction to bestow, and 
having objects which imply no territorial restriction and powers 
set forth in the most general terms, is by English law unable to 
avail itself of the comity of other nations or dominions and is 
therefore obliged to conform its activities within the territorial 
limits of the jurisdiction of the Legislature to which it owes its 
existence.

I am for these reasons of the opinion that the power which 
the Legislature of Saskatchewan possessed to endow corporations 
created by it with capacity to exist and to carry on outside the 
limits of the Province of Saskatchewan business within the 
objects of its incorporation sanctioned by the country where it 
is transacted has been exercised in favor of the plaintiff company.

I entirely agree with the Judges of the Provincial Courts 
that the plaintiff can derive no assistance from the Saskatchewan 
declaratory statute of 1917. If the contract in question has been 
ultra vires of the plaintiff company when entered into such er 
post facto legislation could not render it enforceable in Courts 
not subject to the jurisdiction of the Legislature of Saskatchewan.

Ontario, as Hasten, J., points out at p. 459, has always 
recognised the right of foreign incorporated companies to carry 
on business and make contracts outside of the country in which 
they are incorporated, if consistent with the purposes of the 
corporation and not prohibited by its charter and not inconsistent 
with the local laws of the country in which the business was 
carried on, subject always to the restrictions and burdens im­
posed by the laws enforced therein. Canadian Pacific R. Co. v. 
Western Union Telegraph Co. (1889), 17 Can. S.C.R. 151, at 
155.

Howe Machine Co. v. Walker (1873), 35 U.C.Q.B. 37, cited 
by the Judge is a comparatively early instance of the affirmation 
of that right, and, as he adds, “so far as I am aware it has ever 
since been maintained without question.” It follows that, unless 
prohibited or rendered void by Ontario legislation, the contract 
sued upon, even if made in Ontario, being admittedly for the 
attainment of one of the provincial objects of the plaintiff com­
pany, was not ultra vires and is enforceable in the Ontario 
Courts.



50 D.L.R.j Dominion Law Reports. 171

(c) The only legislation of Ontario on which the appellant CAN. 
relies is the Extra Provincial Corporations Act, R.S.O. 1914, ch. s. ('. 
179. The plaintiff company admittedly did not hold the license nnNHKKB(iER 
required by sec. 7 of that statute when the contract in ques- ^ 
tion was made, nor indeed until after this action was begun. Wkyhurk 
Was the contract therefore void and unenforceable in the 
Ontario Courts! It was undoubtedly negotiated in Ontario — 
and was executed there by the defendant, whose liability upon 
it it was sought to enforce and was not an isolated transaction. It 
was, in my opinion, clearly a contract, within the purview of 
sec. 16 (1) of the Extra Provincial Corporations Act, made 
• • in part within Ontario and in the course of or in connection 
with business carried on contrary to the provisions of said 
sec. 7 of the statute, i.e., by or on behalf of an Extra Provincial 
corporation not then licensed (see sec. 7, sub-sec. 2). The 
Ontario statute however, does not declare such a contract void.
On the contrary, it merely deprives the offending extra pro­
vincial corporation of the right of maintaining any action or 
other proceeding in any Court in Ontario in respect of any con­
tract so long as it remains unlicensed, and upon the granting of 
a license puts its right of resort to the Ontario Courts in the 
same position “as if such license had been granted • • • before 
the institution” of the action or proceeding.

It is the prosecution of “such action or other proceeding 
i.e., an action or other proceeding * * in respect of any contract 
made wholly or in part within Ontario in the course of or in 
connection with business carried on contrary to the provisions 
of said sec. 7,” that sec. 16(2) expressly authorises. That pro­
vision is utterly repugnant to the idea that the statute was in­
tended to render such contracts void. The Extra Provincial 
Corporations Act of Ontario docs not affect the validity of the 
contract.

(4) The statute in explicit terms provides by sub-sec. 2 of 
sec. 16 that upon the granting of the license a pending action 
upon a contract madç contrary to the provisions of sec. 7 may 
be prosecuted as if such license had been granted • • before the 
institution thereof. I am, for the foregoing reasons, of the 
opinion that the contract sued upon was not ultra vires of the
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plaintiff company and is enforceable in the Court! of Ontario 
and that the judgment for its specific performance should be 
upheld.

I would dismiss the appeal with costs.
Brodeur, J. :—A company only incorporated in a province 

becomes an artificial person authorised by its charter and has 
the capacity of carrying on its business in all the parts of the 
world where by the comity of the nation such business is not 
repugnant or prejudicial to the policy or to the interests of the 
local authority.

Supposing that in this case the respondent company had 
been selling in Ontario lands situate in Saskatchewan (a fact 
which is denied by the respondent) it was certainly within the 
limits of its authority and there was nothing in the Ontario 
laws which would prevent a company incorporated by another 
Province from doing business so long as it would pay for the 
licenses imposed upon it.

The facts disclosed in the evidence do not shew that the con­
tract in question was made in violation of the powers conferred 
by its charter and by the comity of nation to the respondent 
company.

The tppeal fails and should be dismissed with costs.
Appeal dismissed.

IN THE MATTE* OF THE SUBDIVISIONS ACT.
Re ASQUITH TOWNSITE.

Saskatchewan Court of Appeal, Haultain, C.J.S.. NeuAands, Lamont and 
Elunoa, JJ.A. December S, 1919.

Land titles (l VI—60)—Application to cancel part or plan—Soa- 
, divisions Act, 5 Geo. V. 1914, Base., m. 9—Consent or Minister 

or Highways—Land Titles Act, 8 Geo. V. 1917, Rase., 2nd Sess., 
ch. 18, sec. 80.

Before part of a plan containing streets and lanes, registered under
the Land Titles Act may be canoelled, the consent of the Minister of
Highways must be obtained.

Appeal by the Canadian Pacifid R. Co. from a decision of 
the Master of Titles, on an application to cancel part of a 
registered plan. Affirmed.

A. L. Gordon, K.C., for appellant; H. E. Sampson, K.C., for 
Minister of Highways and Town of Asquith.

Haultain, CJ.S., and Elwood, J.A. concurred with 
Newlands, J.A.
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Newlands, J.A.:—This is an application under the Act re­
specting Subdivisions, 5 Geo. V., 1914, Sask., eh. 9, to cancel 
a part of the registered plan of the town of Asquith. The part 
of the plan which it is desired to cancel contains not only lots 
and blocks but streets and lanes. The Master of Titles, to whom 
the application was made, decided that he had no authority to 
cancel that part of the plan containing streets and lanes without 
the consent of the Minister of Highways.

Under the first mentioned Act, the Master of Titles has 
authority to take such steps as may reduce the number of owners 
of the subdivision so as to interfere as little as possible with 
the cultivation of the remainder of the subdivision; he may 
order the sale or transfer of one or more parcels to the owner 
or owners of other parcels, or the exchange of properties, and 
then may order the cancellation of the whole or part, or the 
amendment, or cancellation of the plan, the cancellation of the 
certificate of title and the issue of new certificates.

Under this Act he has no authority to take the property of 
any person except after compensation by sale or exchange. No 
mention is made in this Act of the interest of the Crown in 
streets, lanes, parks and reserves for public purposes, the title 
to which is vested in the Crown by see. 80 of the Land Titles 
Act, 8 Geo. V., 1917 (2nd boss.), eh. 18. No authority is there­
fore given him by the Act respecting Subdivisions to take the 
property of the Crown and give it to the applicant, in this case 
the owner of the rest of the subdivision, which he would be 
doing if he cancelled the plan as to streets and lanes and issued 
a certificate of title to the owner of the lots and blocks for that 
part of the registered plan containing the lots and blocks and 
the streets and lanes between them.

Before the title of the Crown in the streets and lanes can 
be affected, the consent of the Minister of Highways must first 
be obtained.

Sub-see. 11 of sec. 80 of the Land Titles Act provides that 
the title to streets, lanes, etc., on registered plans shall vest in 
the Crown and that no change or alteration shall be made in the 
boundaries thereof without the consent of the Minister of High­
ways. Any change or alteration in such boundaries would affect
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the title of the Crown to such streets and lane», aa it would 
either add to or take away from the Crown a part of the land 
already vested in it by the registration of the plan. To wipe 
out the streets and lanes altogether would not only alter the 
boundaries but take away from the Crown all of the land com­
prised in these streets and lanes which had already been vested 
in it and give such land to the owner of the adjoining lands.

Now, as 1 have already stated, there is nothing in the Act 
respecting Subdivisions that allows the Master of Titles to do 
this. Vnder the Land Titles Act he has this authority with the 
consent of the Minister of Highways. This consent must be 
first obtained by the applicant before the Master of Titles can 
act in that liehalf.

Proceedings must lie taken under the two Acts in order to 
completely cancel a plan and vest the title to the land covered 
thereby in the owner of the adjoining lands. Vnder the Act 
respecting Subdivisions in order to cancel the lots and the blocks, 
and under the Land Titles Act in order to cancel the streets and 
lanes.

The appeal from the Master of Titles should, therefore, be 
dismissed.

Lamoxt, J.A. :—This is an appeal by the Canadian Pacific 
Railway Company from a decision of the Master of Titles.

Prior to December 20, 1907, the Company owned a quantity 
of unsubdivided land within the limits of the town of Asquith. 
On said date they registered a plan of subdivision thereof, which 
divided the land into lots, blocks, streets and lanes. The Com­
pany now applies to have the said plan cancelled in so far as it 
affects the lots in Blocks 12 to 17 inclusive, which lots have not 
been sold, and a new certificate of title issued covering not only 
the parcels embraced in the existing certificates of title, but the 
intersecting streets and lanes as well. Those cover in all about 
25 acres. The Master of Titles refused to cancel the plan in so 
far as the streets and lanes were concerned, until the consent of 
the Minister of Highways was first had and obtained. From 
that decision the Company now appeals.

See. 80 of the Land Titles Act, 8 Geo. V., 1917 (2nd seas.), 
eh. 18, provides as follows:
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80. (1) An owner subdividing land for which a certificate of title 
has been granted into blocks or lots shall registe' a plan and three 
copies thereof in accordance with the above named regulations.

(11) The registration in the land titles office of a plan of the 
subdivision of land in lots or blocks shall vest the title to all streets, 
lanes, parks or other reserves for public purposes, shewn on such 
plan, in His Majesty in the right and to the use of his Province of 
Saskatchewan; and no change or alteration in the boundaries of any 
street, lane, park or public reser , shall be made without the con­
sent of the Minister of Highways having first been obtained.

Bv this legislation no alteration in the boundaries of a street 
or lane can be made without the consent of the Minister. Unie A, 
therefore, this is overridden by the special legislation embodied 
in the Aet respecting Subdivisions. 5 Geo. V., 1914. Sask., eh. 9, 
the decision of the Minister must be upheld. That Aet provides 
that the Master of Titles may ascertain what parcels within the 
subdivided area have been sold, and take steps to promote a pur­
chase of said parcels by the owners of other parcels, and order a 
sale or transfer of the same, or order an exchange of properties. 
Also, see. 2.

(2) Recommend . . . the cancellation in whole or in part or the 
amendment or alteration of any plan or survey, . . . order . . . the 
cancellation of the certificates of title issued according to the original 
plan and issue new certificates of title according to the new and 
amended plan authorised under this section.

A perusal of these sections shews that what the Master of 
Titles may deal with are the parcels which have been or might 
be sold or disposed of. These do not include the streets and 
lanes, the property of the Crown. He is given power to alter the 
plan, cancel existing certificates of title and issue new certificate- 
in lieu thereof, but this must be held to refer only to priva 
property and not the property belonging to the Crown, for it is 
a well established rule of construction that a right of the Crown 
shall not be barred by the general words of an Act of Parliament.

The property in the streets and lanes being in the Crown, 
an Act is not to be construed as authorising the Master of Titles 
to grant to an individual or corporation a certificate of title 
covering the Crown lands unless clear and explicit language to 
that effect is found in the statute. Such clear and explicit 
language I do not find in The Act respecting Subdivisions.

To give to that Act the interpretation sought to be placed
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upon it by the company would render nugatory the latter part of 
sub-sec. 11 of sec. 80 of the Land Titles Act.

In view of the express provision of that sub-section, the 
Minister’s consent is necessary to any action which would result 
in altering or wiping out the boundary line of a street or lane 
and, a fortiori, to the handing over of the property of the Crown. 
It is a matter entirely within the discretion of the Minister. How 
he should exercise that discretion is not within scope of our 
duty to consider. In all probability it would depend upon 
whether or not on the facts of each individual case it appeared 
equitable to him that he should give or withhold his consent. 
As the statute requires his consent, and that consent has not been 
obtained, the Master of Titles was right in refusing the appli­
cation.

The appeal should be dismissed.
Appeal dismissed.

ONT. TOWNSHIP OF SOUTHWOLD v. WALKER.
57c! TOWNSHIP OF SOUTHWOLD v. GOSNELL.

Ontario Supreme Court, Appellate Division, Meredith, C.J.C.P., Latch ford and 
Middleton, JJ., and Ferguson, J.A. October SI, 1919.

Highway (6 IV A—151)—Nonrepair—Statutory obligation op town­
ship— Municipal Act, sec. 460—Injury to motorists — 
Liability.

A municipal corporation is not liable for damages under sec. 460 of the 
Municipal Act, when the particular highway in question is kept in such a 
reasonable state of repair that those requiring to use it may do so, with 
ordinary care, in safety.

[Raymond v. Tp. of Bosanquet (1019), 47 D.L.R. 551, followed; Foley 
v. Tp. of East Flamborough, (1898), 29 O.R. 139, referred to.]

Statement. Appeal by defendants from the judgments of Mas ten, J., in 
an action for damages. Reversed.

The judgments appealed from are as follows:—The plaintiff 
in the first action is a stenographer, living in the city of London, 
and the accident happened within the confines of the township 
of Southwold, under the jurisdiction of the defendant corporation. 
On the 14th October, 1918, the plaintiff was an occupant of an 
automobile passing over a highway in the township. In rounding 
a curve, the motor, though going at a very moderate rate of speed, 
in daylight, swerved slightly to the left off the via Into, and, return-
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ing to the track, got slightly too far to the right. At this point there 
was an embankment 14 feet high, and the road was very narrow, 
while the soil at the side of the beaten track was sandy and loose. 
When the car swerved to the right, the soil gave way, it 
became impossible to recover the via trita, and the car tipped over 
the embankment; the plaintiff was thrown out and sustained 
injury. She alleges that the accident happened in consequence 
of the failure of the defendants to perform their statutory 
duty to maintain the highw ay in a proper and reasonable state of 
repair, and also alleges misfeasance on the part of the defendants 
in constructing and maintaining this highway (not lieing an 
original road allowance) as it wras constructed and maintained at the 
point where the accident happened. The defendants, on the 
other hand, allege that the highway was in a reasonable state of 
repair, having regard to the locality, the limited extent to which 
it was used, and to the requirements of traffic in that vicinity. 
This is the main issue, and upon it I am of opinion that the defend­
ants have failed to fulfill the statutory obligation imposed 
upon them.

I will only add that I deliberately express my finding in this 
general way, and decline to indicate in what precise manner the 
defendants ought to proceed in order to put the highway in proper 
condition.

Counsel for the plaintiff placed her case largely upon the 
footing of the danger arising from the curve in the road which 
here exists, and (as appears from the sketches filed as exhibits) 
on the footing that the dangerous spot at which the accident 
occurred was screened by a growth of underbrush and bushes 
from the view of a traveller proceeding in a northerly direction, 
also on the footing that a warning sign and posts and railings 
sh mid have been placed on the highway.

I am not particularly impressed with the view that the inability 
to see from a distance the danger of the place where the accident 
occurred has a bearing in the present case, because Miss Gosnell, 
who was driving the car, had recently been over the road some 
three or four times, and knew its condition. It may be that posts 
and a railing might have obviated the accident, but there is no 
satisfactory evidence that any ordinary post and railing would
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have prevented it, or would have sustained the weight of the car. 
Notwithstanding these considerations, 1 am clearly of opinion 
that the highway was not maintained in a proper condition for the 
traffic that existed.

The locus in quo was a fill over a gully, the portion of the road 
which could be travelled was excessively narrow, the soil at the 
side was loose and sandy, the slope at the right hand side was 
51 degrees, and the jierpendicular <listance to the Ixittom 14 feet. 
W hile traffic on this highway may not have l>een as extensive as 
in son e other parts of the county, it was substantial, and the 
highway was customarily used by automobiles as well as by 
horse-drawn vehicles of all types. It may lie that the highway, 
which was originally constructed more than 40 years ago, was 
sufficient and proper for the requirements of the then existing traffic ; 
hut it lias undoubtedly become the duty of municipal authorities to 
take cognizance of the fact that many of our highways must now 
be rendered fit for the passage of motor-traffic, which has become a 
regular and recognised method of transjxirtation, not merely in 
cities, but throughout the country. The fact that no accident 
had occurred during the many years that the road had been in 
use must be set off against the fact that in the present case wre have 
a moderately light car (5-passenger, weighing about 2,000 pounds), 
driven in daylight by a driver of 5 years’ experience, much of 
it w ith this very car, driven at a slow' pace (from 6 to 10 miles an 
hour), without any excitement or any cause for difficulty arising, 
and without any suggested lack of attention. Under these cir­
cumstances, the car having gone off the beaten track a very short 
distance, it became impossible to regain its course owing to the 
narrowness of the road and the yielding nature of the soil ; and the 
car slid down the embankment and overturned. Without pro­
ceeding further into details, it is sufficient for me to say that I 
find that there was a breach of the statu tor}' duty on the part of the 
defendants, and that this was the cause of the accident.

It only remains to consider the amount of the damages. With­
out discussing them in detail, but after having given them the 
most careful and anxious consideration of w'hich I am capable, 
I fix them at $500, which includes the medical fees and all other 
loss and damage. Costs follow' the event.

The circumstances with regard to one issue, viz., the breach



SO DX.R.] Dominion Law Rki-uuts. 179

of statutory duty, are the same in the second action as in the 
first, which I have just determined, and 1 need not repeat here 
what I have said in that case. Even if there were contributory 
negligence on the part of the driver, Mias < loaned, as to which 
I express no opinion whatever, the plaintiff is not affected by it.

An occupant of a motor-vehicle, who has no right of control 
over the driver and exercises no control over him, is not chargeable 
with the negligence of such driver: Foley v. Township of East 
Flamborough (1899), 26 A.R. (Ont.) 43;Mills v, Armstrong (1888), 
13 App. Cas. 1; Berry on Automobiles, 2nd ed., sec. 318, note 1.

The fact that the occupant and driver of a motor vehicle are 
closely related and members of the same family, does not affect 
the rule that the driver’s negligence is not imputable to the occu­
pant: Gaffney v. City of Dixon (1910), 157 111. App. 589; Henry 
v. Epstein (1912), 53 Ind. App. 265; Parmenter v. McDougall 
(1916), 156 Pac. Repr. 460.

If the occupant has the right of control over the operation of 
the motor-vehicle and permits it to be negligently driven, he is 
chargeable with his negligent failure to exercise his right to require 
the driver to operate the car properly: Hryant v. Pacific Electric 
H. Co. (Cal., 1917), 164 Pac. Repr. 385.

Here the car was owned by the plaintiff, and he was the father 
of the driver and sitting beside her, but the occurrence was a 
sudden emergency, occupying no more than a second or two of 
time before the motor-vehicle was capsizing down the bank. In 
these circumstances, the plaintiff could have done no act to avert 
the accident. Had he attempted to intervene, it would only 
have disturbed the driver, who was distinctly competent. To do 
so might well have been harmful rather than helpful: Clarke v. 
Connecticut Co. (1910), 83 Conn. 219; Wilson v. Puget Sound 
Electric Railway (1909), 52 Wash. 522.

With respect to the damages, I fix them at $750, which sum 
includes medical fees and all other loss suffered by the plaintiff. 
Costs followr the event.

Shirley Denison, K.C., and IT. K. Cameron, for the appellants.
0. L. Lewis, K.C., and R. L. (losnell, for the plaintiffs, respondents.
Meredith, CJ.C.P.:—It is said that logic is not essential 

in law; but no one can reasonably deny that the more logically and 
consistently the law is administered the better it is: so too, it is
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said, no cane derided upon its facto is a binding authority in any 
utlirr case; and yet it must be that the more evenly the laws 
are administered the better their administration is: that con­
tradictory and inconsistent verdicts and findings should lie avoided 
as far as possible.

And, if so, the judgment appealed against should not stand 
liecause altogether inconsistent with the judgment of this Court 
in the latest like case considered in it: Raymond v. Tmrnship of 
Bosanquet (1919), 45 O.L.R. 28, 47 D.L.R. 551, and (1918) 43 
O.L.U. 434.

The only substantial difference between this case and that, 
tliat 1 can see, is tliat this ease is the stronger one for the defendants.

Kach is the case of an abrupt turn into a narrower and more 
dangerous part of a highway; but in that case the turn was more 
abrupt anil was immediately upon a narrow bridge, not made for 
the purposes of a highway, but for tlie purposes of access to a 
highway from one farm only: whilst in this case it was all a road­
way which had always been a highway. In that case a previous 
accident had occurred, and there w'us considerable evidence as to 
difficulty and danger incurred by the sharpness of the turn into 
the narrowness of the bridge : in tins case there was no evidence of 
that character—the contrary was well-proved. In that case there 
was evidence of complaints made and investigated : in this case it 
was proved that there were none. In that case the defendants, 
recognising the need of it, were about to widen the bridge : in this 
rase no one saw any need for any change, and none was suggested 
until after the accident which gave rise to this action hail happened. 
In that case there was much motor-car traffic over the road: in 
this very little. In that case the whole testimony, of those 
who knew, was that the approach to the bridge had been carefully 
and properly made, and the trial Judge gave credit to that testi­
mony : in this case the weight of the evidence is that the accident 
was caused by the driver of the car turning too quickly and running 
over the bank; that she might and should have followed in the 
usual track of the traffic and have been quite safe.

The judgment of this Court in the case of Raymond v. Township 
of Bosanquel requires, therefore, if we are to be consistent, that 1 
should say, as was said in it: that the accident was not due to the 
condition of the highway, but was due to some other cause for 
which the defendants are not liable.
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Nothing, in my judgn ont, depend», in this case, on the defend- WIT.
ants’ duty to repair the highway, or the fart that the plaintiffs 8. <
were being driven in an automobile: if the road were sufficient Township

for vehicles of greater bulk and weight such as traction-engines, _ "F
, , ,, ,, ,, _ . _ Socthwold

threshing machines, loads of bay hip 1 of wood, it was sufficient for r.
this motor-ear on this occasion. And I may add tliat it is common 
knowledge that in this Province n cist of the roads are single-track c'/ce 1,1 
roads, generally with mom enough fur two teams to pass one 
another, but in many plaies too narrow, for a short distance, 
so that occasionally one may lie obliged to wait wliilo the other 
con es over the narrow part.

1 would, accordingly, allow these apjieals and dismiss these 
actions.

Latchkoud, J.:—These appeals fall to be determined under La«ebi„ru.j 
sec. 460 (1) of the Municipal Act, R.S.O. 1914, eh. 192, which 
imposes on a municipality the obligation of keeping its every 
highway in repair, anil in case of default renders it liable for all 
damages sustained by any person by reason of such default.

before liability can lie held to attach, a plaintiff must establish 
two facts—that the highway was out of repair, and that that want 
of repair caused the liamagce sustained.

If it is permissible to paraphrase the admirable statement of 
the law made by Armour, C.J., in Foley v. Township of East 
Flamborough (1898), 29 O.R. 139, at p. 141, I would say that the 
requirement of the statute is not satisfied unless the particular 
road is kept in such a reasonable state of repair that those requiring 
to use it may, using ordinary care, pass to and fro upon it in safety.

It is clear upon the evidence that the highway on which the 
accident in these cases happened was out of repair at the culvert, 
where the bank had fallen in; but it is equally clear that the 
accident did not happen at that point, and the default of the 
municipality in that regard was not the cause of the damages 
sustained.

There was a sharp curve or elbow- in the highway where it 
crossed a ravine, and the road was narrow. That it was but little 
travelled is manifest from the fact that the eta trila was but 6 feet 
to 8 feet in width, cut through a sandy soil. Such unstable loads 
as hay and straw passed safely over it. Automobiles even—as 
many as three or four on busy days—passed around the curve in 
perfect safety except on the occasion of this accident.
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ONT. From a very careful perusal of all the evidence, I have reached
8. C. the conclusion that the accident was not attributable to the 

Township condition of the highway, but to another cause, to which it seems 
nr unnecessary to refer. The condition of the road was such that an

Sot'THWOU)
r. automobile driven at the speed proper on a forced road in a thinlx

W 'i.kch. settled district, and having its steering gear properly adjusted, 
ijtiriiioid, I. could travel along it in absolute safety.

The road was dangerous only in the sense that, the curve in 
it being sharp, care had to lie taken that the momentum of a car 
should not be so great as to carry the car over the outer bank, and 
in the further sense in which thousands of miles of our roads are 
dangerous, that, being elevated above the adjoining sides, a run-off, 
however occasioned, invites disaster.

1 would allow the appeals and dismiss the actions.
Middku», i. Middleton, J.:—In these actions the plaintiffs claim damages 

for injuries sustained when an automobile driven by Miss Gosnell, 
the daughter of the plaintiff Gosnell, ran off an embankment upon 
a highway, known as the “Ross road," in the defendant township. 
This highway was originally laid out some 40 years ago. 
Approaching the point where the accident occurred, it descends 
upon a very easy grade, then turns and crosses a ravine at right 
angles. At this place the road is on an embankment, and crosses 
a culvert. The curve is not said to be unduly acute, and an 
automobile travelling at any reasonable rate of speed ought to 
have no difficulty in rounding the corner.

The allegation in the pleadings is that the road was not in a 
safe condition, or a proper or reasonable state of repair, because the 
roadway round the curve is very narrow, and composed of loose, 
sandy soil, and has a ditch or gully on either side, and there was 
no guard or protection or warning against accident.

It appears that the via trila consists merely of wheel-ruts 
through the naturally sandy soil, and between the ruts and at 
either side grass has overgrown the road. The top of the embank­
ment carrying the road was some 12 or 14 feet in width.

As Miss Gosnell rounded the curve, her car left the wheel- 
ruts, going to the left; andt feeling that she might go over the 
embankment on that side, she turned to the right with a view of 
regaining the travelled ruts, but, turning too sharply, she crossed
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the travelled rut* and went over the embankment upon the right 
hand aide.

[Quotation from the judgment of Masten, J., mpra.]
I find mvaelf quite unable to accept the view of my Lord that 

this case is governed by the decision of the Divisional Court in 
Raymond v. Township of Bosanquet: and, were it not for the 
expression of the view of the learned Judge in the Court below 
and of my brother Ferguson as to the extent of the obligation of 
municipalities, I should have been content to rest my judgment 
entirely upon the view taken by my brother Latchfonl, that the 
cause of the accident was the negligence or misfortune of the 
driver of the automobile in question, and not the negligence of 
the municipality.

The duty of the municipality to repair is, as 1 understand it. 
to keep the road in such a state as to lie fit and safe for ordinary 
traffic—as expressed by Lindley, J.. in Burgess v. Northwich Local 
Board (1880), 6 Q.B.D. 264; or, as expressed bv Blackburn, J., 
in Regina v. Inhabitants of High Halden (1859), 1 F. & F. 678, to 
keep it in such repair as to be reasonably passable for the ordinary 
traffic of the neighbourhood in all seasons of the year.

The principle indicated by Lord Atkinson in Sharpness New 
Docks and Gloucester and Birmingham Navigation Co. v. Attomey- 
Gcrural, [1915] A.C. 654, 665, is, I think, applicable, although 
that statement is quite apart from the question under discussion in 
that case: “It is the duty of the road authorities to keep their 
public highways in a state fit to accommodate tlie ordinary traffic 
which passes or may be expected to pass along them. As the 
ordinary traffic expands or changes in character, so must the 
nature of the maintenance and repair of the highway alter to suit 
the change.”

Although a road is constructed in such a manner as to accom­
modate the ordinary traffic at the time of its construction, it may 
well lie that the nature of the traffic will so change that “ordinary 
traffic” may mean something essentially different from the traffic 
known or contemplated at the time of construction, ami I quite 
agree that those responsible for the maintenance and upkeep of the 
public highways must face the changed conditions, and a time 
may well arise when it is obligatory to alter the highway to meet 
the changed conditions, but it must lie Imme in mind that the duty
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of making the change rests upon the municipality, and the muni­
cipal council must be, in the first place, the ju<lge of the necessitx 
of the suggested change, and the municipality cannot be rendered 
liable unless the Court is able to find that there was negligence 
on the part of the municipality.

This depends upon considerations widely different from those 
proper when the case is one of dilapidation.

No one ran doubt that motor-vehicles have a right to use the 
existing highways, taking them as they find them, and it is equally 
clear that when motor-traffic becomes part of the ordinary traffic 
over an existing highway the municipal council must do what is 
necessary to meet the changed conditions, but the mere fact that 
a motor occasionally uses a particular highway is not enough to 
make it at once obligatory on the municipality to reconstruct the 
road. It is always a question of degree, to Ice determined upon 
consideration of many factors—the extent of the change necessary 
to be made, and its incidental expense, the proximity of other 
roads already fit for motor-traffic, the general condition of the 
roads throughout the municipality, the population anil its dis­
tribution, and the general financial situation, are some of the 
matters to be considered.

In this particular case I have read the evidence more than once 
with anxiety, and I have come to the conclusion that no case has 
been made or has really been attempted to he made to shew that 
the municipality was in any way negligent. There is nothing 
that has led me to suppose, if called upon to exercise my own 
judgment, that the road should now be reconstructed: much less 
am I prepared to say that those whose duty it was to form an 
opinion in any way neglected their duty or acted improperly.

The statement of the Chief Justice of Ontario in Davis v. 
Township of Usbome, (1916), 3G O.L.R. 148,28 D.L.R. 397, quoted 
by my brother Ferguson, is taken from a judgment dealing not with 
the right of the owner of a motor vehicle ami the liability of the 
municipality to that owner, hut with reference to the plaintiff, 
who was travelling in a buggy, and whose horse was frightened 
by an automobile when upon a narrow part of the highway, and 
who was thrown into the ditch. As I read the case, the statement 
is directed to the duty of the municipality with reference to the 
road there in question, and it is not to Ixe taken as laying down any
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general principle of universal application: “The statutory duty 
imposed upon the respondents required them to make the road in 
question reasonably safe for the purposes of travel, and so safe 
from any additional danger incident to the use of it by motor- 
vehicles’’ tp. 400 of 28 D.L.R.) Read in any other sense, this state­
ment, 1 think, goes beyond the rule laid down by Lord Atkinson.

The danger of placing a burden upon the municipality too 
heavy to be tome is forcibly pointed out in Doherty v. Inhabitants 
of Ayer (1908), 197 Mass. 241.

The decision of the Supreme Court of Canada in Fafard v. City 
of Quebec, (1917), 55 Can. S.C.R. 615, fully reported in 39 D.L.R. 
717, is an effective answer to many of the suggestions urged on the 
part of the plaintiffs. The condition of this narrow and rural 
highway was obvious to any careful traveller. That a motor-car 
could be operated upon it with perfect safety was plain. By the 
exercise of sufficient skill and care the accident could have been 
avoided. “ A municipal corporation is not an insurer of travellers 
using its streets; its duty is to use reasonable care to keep its 
streets in a reasonably safe condition for ordinary travel by jiersons 
exercising ordinary care for their own safety" (39 D.L.R. at p. 
718).

I should have had more hesitation in reversing the judgment 
of the trial Judge if I felt that he had dealt with what I deem to be 
the real question involved. He seems to have thought there was 
a legal obligation resting upon the defendants to make the liighway 
fit for motors.

Ferguson, J.A. (dissenting):—I am unfortunately unable to 
agree with the conclusions of my Lord the Chief Justice and my 
brother Latchford, whose opinions I have had the lwnefit of 
perusing.

After a careful perusal of the evidence, I am of the opinion 
that there is ample evidence to sustain the finding of the learned 
trial Judge, that the accident occurred because, without negligence 
on the part of the driver of the car, “the car having gone off the 
beaten track a very short distance, it became impossible to regain 
its course, owing to the narrowness of the road, and the yielding 
nature of the soil, and the car slid down the embankment and 
overturned."

While I do not say that counsel for the appellants did not, 
on the argument, dispute the correctness of that fimling, my
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OWT‘ recollection and notes of the argument are that they urged, as
8. C. their main ground of appeal, the contention that the appellants'

Township duty was fulfilled if they had provided a road reasonably safe for
the purpose of being travelled upon lieforo the advent of motor-

Hoothwol»

Walkek.
cars; that there was nothing in tlie law of the Province of Ontario
which required the appellants to make their road reasonably safe

FargwuB. J A. for niotor travel—in other wonls, that a municipality is only
obliged to construct a road to meet tlie ordinary traffic at the 
time of construction, and to keep it in repair to meet that purpose. 
That I do not think is the law.

Lord Atkinson in Sharpness New Dock» and (lloucesler and 
Birmingham Navigation Co. v. Attorneydleneral, [1915] A.C. at 
p. 665, states their obligations in these words:—

“To keep their public highways in a state fit to accommodate 
the ordinary traffic which passes or which may be expected to pass 
along them. As the ordinary traffic expands or changes in char­
acter, so must the nature of the maintenance and repair of the 
highway alter to suit the change.”

This statement of the law is quoted with approval in Weston- 
super-A/ore Urban District Council v. Henry Butt and Co. Limited 
(1919), 35 Times L.R. 345, at p. 346, [1919] 2 Ch. 1, at p. 8.

Meredith, C.J.O., delivering the opinion of the Appellate 
Division in Davis v. Township of Usbome, 36 O.L.R. at p. 151, 
28 D.L.R. 397, at p. 400, states the obligation in these wonls : 
“The statutory duty imposed upon the respondents required 
them to make the road in question reasonably safe for the purposes 
of travel, and so safe from any additional danger incident to the 
use of it by motor-vehicles.”

These quotations seem to me to state the law accurately, 
subject to the qualification that a municipality is not, I think, 
required to keep a highway in a back township that is little used 
in the same high state of maintenance and repair that it would be 
required to keep a well-travelled way in a city or town.

I agree with what is said by Armour, C.J., in Foley v. Township 
of East Flamborough, 29 O.R. 139, at p. 141 :—

“The word ‘repair,’ as used in the Municipal Act, has been 
held to be a relative term ; and to determine whether a particular 
road is or is not in repair, within the meaning of the Act, regard 
must be had to the locality in which the road is situated, whether
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in a city, town, village, or township, and if in the latter, to the ONTl 
situation of the road therein, whether required to be used by 8. C. 
many or by few, to how long the township has lieen settled, Township 
to how long the particular road has been opened for travel, to s 
the number of roads to be kept in repair by the township, to the v. 
means at its disposal for that purpose, and to the requirement of " alkkk. 

the public using the road . . . And 1 think that if the par- F*rsu*>n. j.a. 
ticular road is kept in such a reasonable state of repair that those 
requiring to use the road may, using ordinary care, pass to and 
fro upon it in safety, the requirement of the law is satisfied.”

Being of the opinion that this highway was unsafe for motor- 
traffic, and that the unsafe condition was the cause of the accident, 
and consequently that the defendants have not in this highway 
sufficiently provided for motor-traffic, it seems to me the question 
foi our consideration is, whether or not, under the circumstances 
adduced in evidence, motor-traffic on the road in question was 
part of the ordinary traffic which the defendants should have 
known or expected and provided for.

Tito evidence is that the liighway in question had frequently 
and for some considerable time been travelled by motor-cars.
The plaintiff’s daughter, who was driving when the accident 
occurred, had been over it before in a motor-car. Dr. Turner 
had driven over it many times. He says (pp. 102-104):—

“Q. Did you ever drive a car over this road where the accident 
happened? A. Yes, many times.

“Q. Back and forth, from tune to time? You never thought 
of going down in this hole to see what was down there, did you?
A. No.

“Q. You went back and forward aiound it many times with 
your car? A. Yes.

“Mr. Lewis: I thought your case was there were no cars ever 
went over this road.

“Mr. Cameron: We are finding out how many get over safely.
“Q. And you have gone over it both wavs hack and forward 

with your car? A. Yes.
“Q. What car do you drive? A. Well, I drove a Dodge for 

five years.
“Q. And you managed to get the Dodge round there all right 

on your numerous trips? A. Yes.
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“Q. They were numerous, were they not, Doctor? A. Yes. 
quite often. . . .

“Q. The traffic on the road would indicate that, and you are 
pretty familiar with it. Do you mean to tell me that it is not a 
pretty dangerous curve to go round? A. I could not tell you that.

“His lordship: He said he did not go that way if he could 
help it.

"Mr. lewis: Why didn’t you go that way if you could help it? 
A. There are hills on the road.

“Q. Will you say that is not a dangerous turn in that road, due 
to the width of the road there and the trees that are around there? 
A. I would call it a dangerous turn.

“Mr. Cameron: Was it the turn on the road, or the hills on 
the road, you preferred the other for? A. I was not afraid of 
the turn myself : I knew the road.

“Q. On that road? A. I knew the road."
Tlie witness Reecroft says that cars are driven on the road. 

The witness A. J. Plain lives in the neighbourhood, and says he lias 
frequently driven his car around this comer of the road. J. A. 
Campbell has driven his car over this road frequently, and says 
that numerous cars are driven over the road. Albert J. Friar 
gives like evidence. In fact there is, if believed, abundant evidence 
of the continued anil frequent use of this road for motor-traffic, 
such evidence as, I think, entitles us to hold that motor-traffic 
was part of the ordinary traffic which passed over this road, and 
which the municipality should have provided for.

I have not considered it necessary to set out the parts of the 
evidence on which I rely in coming to the conclusion that the 
road was unsafe for motor-traffic. There is evidence both ways; 
but, on the whole evidence, I agree with the trial Judge that it was 
not reasonably safe, and that its unsafe condition, and not negli­
gence on the part of the driver, was the cause of the accident.

I would dismiss both appeals with costs.
A ppeals allowed.
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OTTAWA SEPARATE SCHOOL TRUSTEES v QUEBEC BANK AND 
ATTORNEY-GENERAL OF ONTARIO

Judicial Committee of the Privy Council, Viscount Haldane, Lords BuckmasUr 
and Dunedin, and Duff, J. October tS, 1919.

Constitutional Law (§ II A—154)—Separate Schools Act—Appoint­
ment or Commission—Expenditures—Authorization or same 
by statute—Ultra vibes.

The Ontario Statute, 7 Geo. V. (1017), eh. fit), authorizing and approving 
of certain exiierulitures made by a commission appointed to administer 
the Separate Schools in Ottawa is not ultra vires. The expenditures so 
made are binding on the Board of Trustees of these schools.

Appeal from the Supreme Court of Cntario (Appellate statement. 
Division) 45 D.L.K. 218. Affirmed.

The judgment of the Board was delivered by
Lord Dunedin :—The present case is what it is to t>e hoped Dunedin 

is the last chapter of the history of the unfortunate disagreement 
between the Board of the Roman Catholic Schools and the Edu­
cational Authority of the City of Ottawa. This matter has 
already been before this Board in the two cases of Ottawa Separate 
School Trustees v. Mackell, 32 D.L.R. 1, [1917] A.C. 62, and 
Ottawa Separate School Trustees v. City of Ottawa, 32 D.L.R. 10,
[1917] A.C. 76. It is unnecessary to state on this occasion the 
system under which the Catholic schools are maintained, as that 
is set out at length in those judgments. It is sufficient to say 
that it was decided in the former case that a regulation of the 
Education Authority prescribing the use of English in the schools 
was not ultra vires as infringing the provision of sul>-sec. 1 of 
sec. 93 of the B.N.A. Act; while in the latter it was held that 
an Act of the legislature of Ontario appointing a Commission 
to take over the schools and supersede the Board was ultra cires 
as infringing the said provision.

The Commission was in occupation of the schools theretofore 
managed by the appellants from July 26, 1915, till November 
following, when, upon the above second-mentioned judgment 
being pronounced, they gave up possession to the appellants.
During the régime of the Commission the schools were carried 
on by them. In order to meet the expenses of the- schools the 
Commission, besides levying a half-year’s rate, took a sum of 
$97,000 odd standing at the credit of the appellants on an account 
in their name with the Quebec Bank. They also incurred a lia­
bility of $71,000 odd to the Bank of Ottawa.

14—50 D.L.R.
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These actions were raised by the appellants against the Quebec
P. C. Rank, the Bank of Ottawa and certain individual members of the

Ottawa Commission. There was claimed against the Quebec Bank the
Separate 8ai,| sum of 897,000 odd, against the Bank of Ottawa a sum of
Schooldchool

Trustees $37,000 odd which had been transferred to it out of the $97,000
and kept as a sinking fund to meet certain debentures issued by 
the Board, and against the Commissioners the sum of 884,000

Attorney- odd, being the produce of the half-year’s rate above referred to.
General of 

Ontario. These actions were consolidated. Pending these actions the
Legislature of Ontario passed the statute of 7 Geo. V., 1917, ch. 

Dunedin. (R), w hich is 88 follows:—
Whereas pursuant to an Act respecting the Hoard of Trustees of the 

Roman Catholic Separate Schools of the City of Ottawa passed in the fifth 
year of the reign of His Majesty, King George V., ch. 45, the Minister of 
Education with the approval of the Lieutenant-Governor in Council on 
July 20, 1915, appointed a Commission consisting of Denis Murphy, now 
deceased, Thomas D’Arcy McGee and Arthur Charbonneau herein referred 
to ns “the Commissioners” to conduct and manage the Roman Catholic 
Separate Schools of the City of Ottawa, which said Act has been declared to 
be ultra vires, and w hereas the Hoard of Trustees of the said Separate Schools 
prior to the appointment of the said Commission, had neglected and failed to 
open, keep open, maintain and conduct the said schools according to law and 
to provide qualified teachers therefor, had threatened at various times to close 
the sail! schools and had neglected and refused to discharge and perform the 
duties imposed upon it by law to tbe loss and damage of the supimrters of 
the said schools and to the serious prejudice of the children entitled to attend 
the same; and whereas by reason of the neglect, and default of the Board as 
aforesaid it was necessary to provide special means for the education of the 
children entitled to attend the said schools until the Hoard should be willing 
to iierform its lawful duties in respect to said schools, and the Commissioners 
were appointed for that pur|Kisc; and whereas the Commissioners entered into 
possession of the school premises and property on July 20, 1915, and thereafter 
maintained and conducted the said schools continuously until the said Act 
was declared to be ultra vires, during the whole of which time the said Board 
was unwilling to conduct, the said schools according to law; and whereas the 
Commissioners in carrying on said schools and meeting obligations of the Board 
disbursed $08,873.43 which at the date of their ap|x>intment stood to the 
credit of the Board in the Quebec Hank at Ottawa, the further sum of $84,- 
150.04 received out of Court pursuant to an Order of the Appellate Division 
of the Supreme Court of Ontario, dated April 3, 1910, and the further sum of 
$71,944.08 reoeived from other sources, all of which sums of money were 
by law applicable to the maintenance and conduct of the said schools; and 
the Commissioners in the maintenance, conduct and management of the said 
schools, also incurred a liability to the Rank of Ottawa for $71,891.10 and 
interest thereon which still remains unpaid; and whereas the Board has com­
menced actions against, the Quebec Bank, the Hank of Ottawa and the Com­
missioners to recover the money's so disbursed as aforesaid and has refused
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to afleimielhe said liability til tlic Bank uf Ottawa and it ia di'siraldc to declare 
the rights of the partit»:

Therefore His Majesty, by and with the advice and consent of the legis­
lative Assembly of the Province of Ontario, enacts its follows:—

1. It is declared that the Commissioners disbursed the monies and 
incurred the lialiility herein recited for payments and cxjienditures which 
were necessary to maintain and carry on the said schools and which should 
have bet'n made by the Board in the projier conduct and management of the 
said schools but for its wrongful neglect and default as aforesaid.

2. It is further declared that the said payments and expenditures shall 
lie deemed for all purposes to have been made by the Commissioners for 
and on behalf and at the request of the Board and that the Commissioners are 
entitled to indemnity from the Board in resjicct thereof.

3. It is further declared that the said liability of $71,891.10 and interest 
thereon to the Bank of Ottawa, subject to the rights of third parties, if any. 
is a debt of the Board to the said bank and that the bank is entitled to set off 
the same against any other monies of the Board in its hands.

4. In default of payment of the said liability by the Board the same 
limy be paid to the bank out of the Consolidâted Revenue Fund of the Province 
and thereafter the said sum with proper interest thereon shall be a debt to 
His Majesty and may be recovered from the Board in any action brought 
for that purpose.

5. This Act may be pleaded as a defence to any action now pending or that 
may hereafter be brought by the Board against any person or Corporation 
in rcsiiect of any of the monies received and disbursed by the Commission as 
aforesaid.

6. The Order in Council made on August 2G, 1915, which is set out 
in the Schedule herewith, is confirmed and declared to be and to have been 
from the said date, legal, valid and binding, and the Commissioners shall 
be indemnified by the 1 Tovince from and against all liability for indebtedness 
incurred by them or damages recovered against them by reason of any of 
said payments and exjienditures by them as aforesaid or in consequence 
of anything done or suffered by them or any of them while acting as such 
Commissioners.

SCHEDULE.
Copy of an Order-in-Council approved by His Honour, the Lieutenant- 

Governor, August 26, 1915.
The Committee of Council have had under consideration the report 

of the Honourable G. II. Ferguson, Acting Minister of Education, dated 
August 19, 1915, wherein he states that in view of the pending litigation 
in which the Roman Catholic Separate School Board for the City of Ottawa 
is plaintiff and the Quebec Bank a party defendant, the Quebec Bank has 
declined to pay to the Ottawa Separate School Commission the monies here­
tofore, now or hereafter standing to the credit of the said Board in the said 
bank without a bond of indemnity from the Province in that behalf, and 
that there is urgent need of the monies in question for the purpose of the 
Commission and of the separate schools under their control and management, 
and it is advisable to comply with the request of the bank. The Minister, 
therefore, recommends that he be authorised and empowered as Acting Minister 
of Education on behalf of the Province to execute and deliver with the 
seal of the Department of Education to the Quebec Bank a bond indemnifying
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and saving harmless the bank from all loss, costs or damage the bank may at 
any time suffer or sustain on account of or by reason of the payment or transfer 
at any time and from time to time by the said bank to the Ottawa Separate 
School Commission of any monies heretofore, now or hereafter standing to 
the credit of the Roman Catholic Separate School Board for the City of 
Ottawa in the books of the said bank or that otherwise but for the appoint­
ment of the said Commission would be the pro|>erty of or payable to the sai<I 
Board, or of any loans, advances, overdrafts or credits at any time or from 
time to time that may t>e made or given by the bank to the Commission, or 
of anything otherwise lawfully relating to the premises, the bond to be in 
such |)enal sum and in such form and to contain such provisions as may he 
satisfactory to the said bank and to the counsel for the Department of 
Education.

The Committee concur in the recommendation of the Minister and advis*- 
that the same be acted on.

Certified, J. Lonsdale Capreol, Clerk, Executive Council.
The Att’v-Gen’l for Ontario was allowed to intervene as a 

defendant. The consolidated cases were tried by Clute, J., who 
pronounced judgment in favour of the appellants, but under 
deduction so far as the Commissioners were concerned of whatever 
sums they could shew they had properly expended on the conduct 
of the schools while under their charge. The Appellate Court of 
Ontario unanimously overruled this judgment and dismissed the 
actions. Appeal has now been taken to this Board.

The claim against the Quebec Bank would lie obviously good 
at common law. The bank was the debtor of the apjiellants, and 
it would be no defence to say that they had paid the money to a 
Commission whose authority was based on an Act of the Pro­
vincial Legislature which had lieen declared to be ultra vires. The 
real defence to the action lies in the later statute quoted above. 
It is equally clear that this statute by its terms provides a com­
plete defence. The only real question is therefore whether that 
statute also is ultra vires. It can only so be held if it contravenes 
the exception to sub-sec. 1 of sec. 93 of the B.N.A. Act, or, in 
other words, if it prejudicially affects a right or privilege of the 
apjiellants. for indubitably in other respects it is a measure 
dealing with civil rights and as such within the domain of the 
Provincial Legislature.

It was frankly admitted by the counsel for the appellants that 
the money sj>ent and the liability incurred was spent and incurred 
in the carrying on of the schools in a proper manner; that is to 
say, was not in any way expended on purposes other than the
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carrying on of the schools. The appellants cannot say that the 
money, if they had had it, would not have been spent on the 
same purposes; all that they can say is that they would have 
had the control and spending of it. The right which has got to 
l>e prejudicially affected is the right to maintain separate schools 
under the Education Acts. Now it was pointed out by the Ix>rd 
Chancellor in deciding the Ottawa Corporation case that there 
might l>e cases where a right might lie affected without being 
prejudicially affected. It will at once be apparent what a con­
trast there is between the legislation which was the subject of 
that decision and that in the present case. There the right of 
the appellants to conduct their schools was taken away for an 
indefinite period. Their restoration did not depend on them­
selves. but could only be given them by others. They are now 
restored—that legislation having been held to I*» ultra sires—but 
their extrusion from management is a matter of past history which 
no legislation can obliterate. Nor does the present legislation seek 
to do so. It is possible to criticise the words used, but the gist 
of the statute is unmistakable. All it docs is to declare that the 
payments made while the schools were being carried on by others 
than the appellants are good payments against the funds which 
were only raised and only available for the conduct of the said 
schools. If the contention of the appellants were given effect to 
—for they argued that the deduction allowed by Clute, J., was 
unwarranted—the result would be that the schools would have 
been carried on by funds provided gratuitously by the banks or 
by the individual Commissioners, the appellants would l>c in the 
possession of funds which had been destined for the carrying on 
of the schools in the past, and which as they could not now be so 
applied, would form a gratuitous bonus in their hands. Their 
Lordships therefore agree with the unanimous judgment of the 
Supreme Court that the statute is not ultra vires and that the 
actions fall to be dismissed. They fail to sec that the right of 
the appellants has been in any way prejudicially affected by the 
statute. The only way in which they were prejudicially affected 
was by the action of the former statute, which extruded them 
from the management of the schools. Had they been left in 
management they would necessarily have spent this very money 
for the same purposes. It cannot be said to create a prejudice
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curred by others for an equally proper purpose.
It may l>e as well to say a word as to the position of the $37,000 

held by the Rank of Ottawa. On the appellants paying the délit 
incurred to the Bank of Ottawa of 871,000 odd, the said sum of 
$37,000 will, of course, be made available to the appellants for 
the purpose for which it was set aside, viz., the provision of a

GOntario°F nuking fund for certain debentures.

Lord
Duwdin.

Their Lordships will therefore humbly advise His Majesty to 
dismiss the appeals.

The appellants will pay the respondents’ costs. The Att’y- 
Gen’l of Ontario will l>ear his own costs.

Appeal dismissed.

CAN. WINNIPEG ELECTRIC R. Co. v. CANADIAN NORTHERN R. Co.:

8. C.
Re BARTLETT.

Supreme Court of Canada, Idington, Duff, Anglin, Brodeur and Mignault, JJ.
November 10, 1919.

Carriers (§ II G—90)—Street car approaching railway crossin g- 
Negligence of motorman in crossing track—Collision with 
work train—Injury to passenger falling off car—Damages.

An electric railway company which by the inexcusable negligence 
and breach of rules of one of its motormen, places the passengers of a 
car in a position of great peril from imminent danger of collision with a 
railway work train, is liable in damages for the death of one of the pas­
sengers who becoming terrified jumps or falls off the car and is killed by 
the train.

The railroad company whose employees could have prevented the 
accident by prompt action, are equally liable and cannot plead as an 
excuse from such liability, the fact that, but for the negligence of the 
Electric Railway Company the accident would not have taken place.

[Bartlett v. Winnipeg Electric It. Co. (1918), 43 D.L.R. 320, reversed 
in part.)

Statement. Appeal from a decision of the Court of Appeal for Manitoba, 
(1918), 43 D.L.R. 326, 29 Man. L.R. 91, affirming the judgment 
at the trial against the Winnijieg Electric Co. and in favour of the 
C.N.R. Co. Reversed.

Idington, 1.
O. II. Clarke, K.C., for the respondent.
Idington, J. (dissenting) :—This is a remarkable appeal. The 

appellant, the Winnipeg Electric R. Co., and the respondent, the 
Canadian Northern R. Co., which I shall for brevity’s sake here­
inafter designate respectively the “Electric Railway” and “Hcam 
Railway,” were sued for damages arising from the death of the wife
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of the respondent administrator, alleged herein to have U*en 
caused by the negligence of l>oth or one of the said railway com­
panies at a point where their resj>ective tracks cross each other 
in Winnijieg.

The declarations of the plaintiff therein alleged sufficient to 
constitute grounds of action which might render both or only one 
of said companies liable.

And the defendants each by its pleading not only denied the 
allegations made in the declaration us against itself, but also 
alleged contributory negligence on the part of the deceased.

The plaintiff, in reply, denied each of these allegations of con­
tributory negligence and joined issue.

The defendants each agreed with plaintiff before the trial that 
he was entitled to a verdict for $6,000 ami $300 costs and reduced 
this to writing. The respective counsel for plaintiff and defend­
ants at the opening of the trial announced the fact of settlement 
and the disposition of the case made thereby, and that there was 
nothing to be tried except this subsidiary quest km of whether or 
not either defendant was solely to blame or they were Itoth liable.

No amendment of pleadings was made and nothing definitely 
settled in that regard.

Inasmuch as each of the companies in'its pleading had care­
fully abstained from alleging anything against the other, how can 
we hold this an appealable case?

If the case had proceeded in the usual way of the plaintiff 
proving, or attempting to prove, his case, then there might have 
arisen incidentally thereto ample grounds for adducing evidence, 
which would have disposed of such an incidental issue, but how 
there can be said to have been a trial of that sort of case made, 
I am unable to sec.

To make matters worse, the settlement agreement, which one 
of counsel said would be filed, is neither printed in the case 
presented to us, nor to be found in the record.

The novelty and difficulty of such a situation seems to have 
occurred to the trial Judge and respective counsel for each of the 
companies.

The following seems to cover all that there is in the final result 
of the discussion :—
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Mr. Clarke: It would be better for us to have this understanding, that 
neither party be bound by the pleadings in this case, because practically a 
new issue has arisen now. His Lordship: I do not see why you should not leave 
the pleadings as they stand, subject to any amendments you may suggest 
because I cannot try the case without any pleadings. Mr. Clarke: Then 
we will go on, it being understood that neither party will hold the other 
down to the pleadings. Mr. Gvy: I would very much prefer that the Can­
adian Northern Railway Company put in their evidence first. When the 
question of the settlement was d'scusscd, there was a question as to which 
one would put in his evidence first. Mr. Clarke: I was not present then. 
Mr. Guy: And the question was left open. His Lordship: Is it material? 
You are both defendants. Mr. Guy: We were not in a position to have an 
examination for discovery, and in order for me to proceed, it may be necessan 
for me to prove my case by calling employees of the C.N.R. Co., and I do not 
want to do that and be bound by their evidence. His Lordship: They arc 
in the same position. Mr. Guy: Yes, but I don’t think their case is affected 
in the same way as our case is. His Lordship: I think you had better proceed 
with the evidence and do the best you can. It is a very unusual kind of a case, 
and we are dealing with it in an unusual manner.

So far as I can find there was no amendment of any kind to 
the record of pleadings.

The formal judgment gave the plaintiff a recovery of $6,300 
against the Winnipeg Electric Co., and then dismissed the action 
as against the C.N.R. Co., and awarded the latter as against the 
former its costs of this action.

I regret the actual situation I ha\e thus outlined wae not 
presented to us or present to my mind, intent on hearing what 
counsel had to say.

I am so much impressed with the nature of such a trial of an 
issue not raised by the pleadings being one by a Court chosen by 
the parties as persona designata and hence non-appealable, that 
if 1 could come to the conclusion that both Courts below upon 
what was tried have erred in mere concurrent finding of the facts, 
I should have desired to hear argument on the question before so 
determining.

I have considered all that was argued as to the facts and 
relevant law.

1 am, after reading not only all that we are referred to, but 
also much more of the evidence, unable to see wherein the Courts 
lielow can properly and judicially be now held to have erred.

As quite natural in such an extraordinary and shocking exhibi­
tion of foolhardy conduct on the part of the man in charge of 
the car that ventured to cross under the circumstances presented,
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the witnesses were liable from mere excitement, and haste due 
thereto, to give inaccurate and unreliable estimates of distances.

One can pick out, if he discards all else, quite enough in the 
evidence to constitute grounds for holding the steam railway com­
pany not only liable, but also solely liable.

Any such conclusion would seem to disregard the impressions 
of fact which a great many people, no doubt better placed than 
we are to appreciate the local situation and hence be probably 
seized of the right view of the facts, would receive.

It appears on the case before us that several duly constituted 
authorities had acted in a wav quite contrary to what one would 
exjiect if the steam railw ay company w as alone to blame.

And then we have in accord with the action of these other 
authorities a view taken by the trial Judge of the facts presented 
to him at the trial for which there is ample ground and that 
maintained by a Court of Appeal consisting of three Judges, all 
from local knowledge of the situation having an advantage oxer 
us, unanimously concurring in the finding.

1 cannot, without anything conclusive and uncontradicted to 
guide me, save in one particular, which I am about to refer to, 
reverse such a finding, which ought not to be controlled any more 
than the verdict of a jury, by us here unless we can find undis­
puted facts and circumstances which beyond reasonable doubt 
would demonstrate error on the part of those making such con­
current findings.

The fact that apjiellant’s argument is made only to turn upon 
its view of a very narrow margin of time and space, ascertained 
from guesses of fact, makes one pause.

1 have been unable to find from which side of the electric 
car the deceased jumped or was thrown, and yet that fact alone, 
if I apply exjierience and common sense, would make a possible 
difference in what we are asked to deal with of 10 or 12 feet.

Nobody at the trial, 1 venture to think, detuned that the issue 
could reasonably be decided upon a calculation or finding of such 
a narrow' nature as it is to be herein unless upon our holding that 
every car in the steam railway train must, by law', l>e linked up 
by the air brakes and the use thereof applied with the utmost 
celerity on pain of those applying them being possibly held liable 
to conviction of a charge of manslaughter in such events as pre­
sented herein.
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As to the engineer acting upon the signal given him by his 
brakeman, I accept his story and as between two statements 
prefer his to that of the brakeman who was placed in a distressing 
situation, which probably accounts for the evident doubts, in­
accuracies and inconsistencies that exist in his evidence.

The only conflict pressed herein was whether or not the engi­
neer acted on the first emergency signal given, or the second :t 
few' seconds later. The engineer swears he was looking and acted 
promptly. He knows probably letter than a brakeman what 
time is necessarily lost in the operation.

The sec. 2(>4, su!>-sec. 3, of the Railway Act, R.8.C. 1906, eh. 
37, then in foree, reads as follows:—

3. There shall also l>e such a number of cars in every train equipped with 
power or train brakes that the engineer on the locomotive drawing such 
train can control its 8|>ced, or bring the train to a stop in the quickest and 
best manner possible, without requiring brakemen to use the common hand 
brake for that pur|H>ee.

Then follows sub-eec. 4, which renders it imperative to have, 
in the case of passenger trains, a continuous system of brakes 
applied to the whole train callable of lieing applied by engineer 
or brakeman instantly.

It seems the connection in the case in question was only between 
the engine and tender which those in charge had deemed sufficient 
for the service which was to be performed.

The witnesses explain why, in the shunting operations, on which 
they had lieen engaged, it was deemed impracticable to have 
brakes on each car to !>e shunted connected with the tender.

There is a discretion evidently permissible under the Act in 
that regard. And the weight of the evidence clearly is that so 
far as concerned the train in question running at the slow rate* 
it was, the said method adopted herein of bringing into effect 
the air brake was usually sufficient.

The test of highest poeeible efficiency and results known to 
be got therefrom, as testified to by an expert, does not seem to me 
a fair one or such as the statute imperatively requires in such 
circumstances as in question.

Each case must be determined upon the circumstances in ques­
tion as to how far beyond the connection of the air brake with 
the tender its connection is to lie extended and to lie made with 
the other cars, and may be reasonably necessary.
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The Courts below have held that the connection adopted was 
in this case sufficient for the required efficient service being per­
formed with such a train. I am unable to say they erred.

It is to l>e observed that, though citing the decision in the 
case of Muma v. Canadian Pacific P. Co. (1907), 14 O.L.R. 117, 
the Court of Appeal does not rest upon that, but upon the result 
of applying the facts in question herein.

1 may point out that the decision in the Muma case, supra, 
proceeded ui»on- the Railway Act when in this regard different 
from that now in question. The Act has been so amended as to 
make the law in question much clearer.

The rigid enforcement of the statute, or any other statute 
designed to protect life and property, I hold to be imperative. 
But mason must be applied and when it comes to a minute cal­
culation of how many, or few, feet or seconds are involved in the 
application of the law we must decide reasonably.

Fifteen seconds was the guess of one man as to the time in­
volved and so many as 15 feet in falling short of safety in per­
formance is the guess of appellant’s argument, and all de])endcnt 
on the guesses of naturally excited people, unless as to one man 
who claims he was so cool and collected that he sat still and could 
by the eye measure, when looking from a moving car crossing 
at right angles the path of the moving train, its exact distance 
from his car.

The primary gross negligence of the appellant as the causa 
causons of that which is complained of, and in the circum­
stances was the natural consequence, is unrelieved by the inter­
position of independent responsible human action, and is all too 
obvious to l>e swept aside by any such guesses if the appellant 
is not to be allowed to escape having justice meted out to it.

The same proof of reasoning would lead to absolving both 
companies on the ground they each set up of contributory negli­
gence, for, as 1 may repeat, why could not the unfortunate ladies 
have picked themselves up in 4 or 5 of these 15 seconds of time 
w hich they had?

For aught we know their necks were broken and they dead 
already as the result of appellant’s car jerking them off.

And if we had to decide this case as against the steam railway
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we would have to ascertain exactly the measure of damages each 
company was responsible for.

There is no room for joint liability.
Their acts were distinctly separate and each responsible for 

the consequences of its own conduct and dependent in part upon 
the application of distinctly different principles.

I need not elaborate this and illustrate how the law has stood 
at least ever since the case of Da ties v. Maun (1842), 10 M. & W. 
546, was so long ago decided.

The Court below does not go further than to find u]xm the 
peculiar circumstances in this case that there was no negligence 
of respondent which led to the accident.

On that view of facts I am not able to reverse.
This case was one for the application of sound sense and not 

fine spun theories of what might have been, and 1 am sure the 
former was applied and guided the Courts below.

Hence 1 would dismiss the appeal with costs.
Duff, J.:—This litigation arises out of a most regrettable acci­

dent in which the deceased wife of the plaintiff, Andrew Jackson 
Bartlett, was run over by a train of the respondent company and 
killed. Mrs. Bartlett was a passenger on a car of the Winnipeg 
Electric Co. on Portage Avenue, which crosses the C.N.R. track 
She and two other passengers were thrown from the car on to 
the railway track in front of a freight train, the front truck of 
which passed over Mrs. Bartlett’s body. The surviving husband 
sued both companies, charging both with negligence. The claim 
was settled, but the litigation proceeded for the purpose of deter­
mining whether l>oth or only one, and. if so which, of the com­
panies was properly chargeable with the negligence that was the 
real cause of the accident. On the facts the negligence of the 
electric railway company was not seriously open to dispute. Galt, 
J., who tried the action, and the Court of Appeal from Manitoba 
unanimously acquitted the railway company of negligence.

Negligence or no negligence is, of course, a question of fact, 
and the two Courts have pronounced in favour of the railway 
company upon that issue. The judgment is therefore one which 
ought not to be disturbed unless the appellant has clearly estai i- 
lished error in some specific matter and error of such importance 
as to vitiate the conclusion of the Courts below . Careful judg-
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mcnts were delivered by Galt, J., and by the Chief Justice of 
Manitoba in the Court of Appeal. I have examined these judg­
ments closely, and. with very great respect, I am unable to escape 
the conclusion that they cannot l>e sustained.

Portage Avenue is a much used thoroughfare, traversed as 
already mentioned by an electric car line. As the C.N.R. train 
which was made up of a number of cars preceding and a number 
of cars following a locomotive approached this street, it was the 
duty of those in charge of the train to exercise great caution 
and particularly to l>e on the alert for the ]>erception of any 
dangerous situation which might arise as the train reached the 
street car track. There is a rule of the railway company governing 
this crossing requiring trains to stop at least l(M) feet before reach­
ing the Winning Electric Co.’s tracks and requiring them not 
to proceed until a proj>er signal is received from the signalman 
or from one of the train crew “located in a proper position” on 
the crossing.

It is not very material for the purj>oses of this appeal whether 
this instruction docs or does not strictly apply to a train of this 
character—which, it is alleged, was engaged in a shunting opera­
tion. The instruction is valuable evidence of the view taken by 
competent persons rosi>onsible for the w orking of trains approach­
ing this crossing as to the kind of precaution necessary to obviate 
the risks incidental to the running of a train over it.

The grounds of Galt, J.’s judgment are indicated in the 
following passages quoted textually from his reasons:—

When it was about 75 or 100 ft. from the crossing, the motonnan of the 
electric car, without having received any signal from the conductor, started 
his car to get across before the train arrived. As I have said, the situation 
was perfectly apparent, and some of the people in the car, seeing the freight 
car coming towards them, got alarmed and moved towards the door at the 
rear end of the car. Amongst these people were two ladies; one of them was 
Grace Jane Bartlett, wife of the plaintiff.

By the time the electric car reached the diamond crossing the freight 
train was perhaps within 30 or 40 ft. of the car. The evidence (to which I 
will allude more particularly hereafter) shewed that at this juncture the 
brakeman, who was stationed on the front freight car, shouted the motorman 
to get across. Whether the motonnan heard liim or not does not apjiear, 
but there is evidence that the car, which was already in motion, started forward 
with a jerk and the two ladies either stepped off hurriedly, or were thrown 
off the rear steps of the car and fell on the diamond crossing. The brakeman 
on the freight train had already given a violent signal to the engine-driver 
to stop, but the freight train was not completely stopped before the front
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truck of the freight car had run over the two ladies and inflicted such injuries 
upon them that they both died.

Then again it was argued that the steam railway was negligent, that the 
engineer did not apply his emergency brake to the engine soon enough. It 
is quite possible, and the evidence seems to indicate that the engineer missed 
the first violent signal given by the brakeman, but the engineer had no reason 
to expect such a signal and had every reason to suppose that the way was 
clear.

As I read the Railway Act and the rules and regulations applicable 
to these defendant companies, I should certainly say that at the time in 
question the steam railway had the right-of-way across Portage Avenue. 
Even if it had been otherwise, the action of the inotorman of the electric 
car in approacliing the crossing and then stopping operated as an invitation 
to the engineer of the freight train to continue on his course. The whole 
trouble was caused by the frantic haste of the motorman to get across the 
diamond before the freight train.

The opinion of the Judge that the train was about 75 or 100 ft. 
from the crossing is affirmed by the Court of Appeal and is fully 
supported by the evidence. It does not appear to be necessary 
for the purpose of deciding the appeal to discuss or to consider 
any of the earlier incidents. When the motorman was seen by 
the brakeman to be starting his car across the track, a situation 
full of grave risk arose if the train were not stopped. The brake- 
man must have realised this if his story is to be accepted, because 
he had already given a signal to stop the train, and he says that 
in doing so—although he had the rule in mind—he was also in­
fluenced by the fact that he had noticed a car approaching the 
crossing. Upon seeing the motorman start his car he imme­
diately gave the more vigorous signal used to indicate to the 
locomotive engineer that an emergency had arisen requiring the 
instant stopping of the train. It matters little whether one accept 
the evidence of the brakeman or not, for if he acted as he says 
he did, he appears to have done his duty; if he did not, he was 
incurring a grave and quite unnecessary risk in not taking instant 
steps to stop the train upon perceiving that the motorman was 
about to cross the track. So also as regards the locomotive engi­
neer (if the signal was given) it is of no consequence whether ho 
observed the signal or did not observe it, it was his duty to be 
on the alert for signals and instantly to obey a signal to stop.

With great respect, I think these considerations are not met 
by the reasoning of the trial Judge or by that of the Court of
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The Judges of the Court of Appeal appear to have considered 
that a dangerous situation requiring social precautions arose for 
the first time when, in consequence of the violent jerk forward 
of the electric company’s car, Mrs. Bartlett was thrown to the 
ground. That, with respect, appears to he a misconception of 
the position. The approach by a train of this character towards a 
much used street having on it a street car line in operation, was 
in itself a situation involving risk, and this, as I have already 
said, is recognized in the instruction mentioned above. It was 
a situation requiring in itself exceptional precautions, as the in­
struction shews. Add to that the fact that a street car was od 
the line approaching the ]>oint of intersection and you have a not 
inconsiderable increase of risk; a situation imperatively demand­
ing that the precaution prescribed by the instruction, namely, of 
coming to a stop, should not be omitted ; and, as 1 have already 
said, a situation full of grave possibilities arose and became 
apparent when the street car was seen to move forward across 
the track.

Mr. Clarke, in his concise and able factum, faces the difficulty 
thus:—

The appellant's contention amounts to this, that when Cammell saw 
the street car start to move it should have occurred to him that some of the 
passengers might fall on the track in front of the train, and his duty to avoid 
the consequences of the appellant’s neglect began then and not when the 
last dangerous situation actually arose. Admitting that it was the natural 
tiling for passengers in such a critical situation to rush to the front or rear of 
the car, no one would presume that when jumping they would select the 
diamond—the only dangerous spot there was upon which to alight. But 
even assuming that the brakcman should have foreseen what actually took 
place, the appellants are not entitled to complain if Cammell, who was tlirown 
into a state of excitement by their negVgence, did not act in the most reason­
able manner.

This extract from the respondent’s factum puts very forcibly 
the point upon which the respondent company must rely in view 
of the findings of fact already referred to. These contentions 
are first open to the observation—although in the present state 
of the litigation the controversy has become one between the 
appellant company and the respondent company—that the deci­
sion of that controversy must be dictated by the answer given 
to the question whether the plaintiff had or had not a cause of 
action against the respondent company. And it is perhaps need-
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less to say that in passing ui>on that issue the conduct of the 
electric company’s servants is not to be imputed to Mrs. Bartlett 
as her conduct; and, further, the situation, if it was critical and 
embarrassing, was brought aliout, at least in part, by the failure 
to bring the train to a stop conformably to the practice.

The substance of the contention is that the jicrsons responsible 
for the train might reasonably, in the exercise of their judgment, 
assume, and act upon the assumption, that the car would clear 
the railway track liefore the train reached the point of inter­
section; and that in the circumstances there was no ground for 
apprehending that the passengers would leave or be thrown from 
the car and remain helpless on the track as the train approached 
them. The first observation to suggest itself is an important one. 
The onward motion of the train was not the result of the judg 
ment of the brakeman that it was safe to proceed; on the con­
trary, he, as we have seen, took the opposite view. The second 
is virtually a rei>etition of what already has liecn said, namely, 
that once the electric car started forward the risk of the situation 
imjieratively demanded that the train should l>e stopped. The 
fact that in the event, the car did clear the track without injury 
is little to the purpose; failure of the mechanism might have 
brought it to a standstill before the track was passed. The duty 
of the respondent company was to take suitable measures to 
obviate the danger incurred by the passengers of the car of injury 
from the respondent company’s train arising out of the situation, 
and the fact that the particular manner in which the injury did 
occur was one not naturally to be anticipated is really of no im­
portance. See Hill v. New River Co. (18fi8), 9 B. & S. 303; Clark 
v. Chambers (1878), 3 Q.B.D. 327.

The obligation to take care, default in respect of which con­
stituted the negligence charged, was an obligation due to the 
passengers in the car, gnd that lieing so, the respondent com­
pany is responsible for harm suffered by them in consequence of 
its default to the extent to which the damages are not, in the 
language of the law, too remote.

Are the damages too remote? Was the running down of Mrs. 
Bartlett, in the circumstances, a consequence for which in law 
the respondent company was responsible? The rule as regards 
remoteness of damage was recently discussed by the President
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of the Probate and Divorce Division in H.M.S. London, [1914] 
P. 72. and, with respect, I concur in the view there expressed 
that, where the harm in question is the direct and immediate 
consequence of the negligent act, then it is within the ambit of 
liability. Here the injury complained of was the direct and imme­
diate consequence of the failure to stop the train.

Moreover, it is sufficient in this case to say that the railway 
company being under an obligation to take precautions to obviate 
the risk of harming the passengers in the electric car through the 
instrumentality of its train moving across the car track and 
the wrongful neglect of this duty having resulted directly in the 
very harm it was the duty of the company to avoid, remoteness 
of damage is out of the question. Clark v. Chambers, supra.

Where there is a duty to take precautions to obviate a given 
risk, the wrongdoer who fails in this duty cannot avoid responsi- 
bility for the very consequences it was his duty to provide against 
by suggesting that the damages are too remote, because the par­
ticular manner in which those consequences came to pass was 
unusual and not reasonably foreseeable.

One aspect of the case was the subject of a good deal of dis­
cussion, and I refer to it only to make it quite clear that I neither 
dissent from nor concur in the views expressed by the Courts below 
w ith regard to it. The point to which I refer is that which arises 
upon the contention of the electric company’s counsel that sec. 
204 of the Railway Act is applicable and that the railway com­
pany should be held responsible for failure to observe the require­
ments of those sections with reference to braking appliances. 1 
express no opinion upon the question whether this section applies 
to a train such as this.

Anglin, J.:—The liability of one or other or both the defend­
ants to the plaintiff being admitted, the purpose of continuing 
this litigation is to determine where the responsibility rests, the 
defendants having agreed amongst themselves for contribution (on 
some basis with which we are not concerned) should l>oth l>e held 
liable. The trial Judge’s view was that the appellant is solely 
answerable, and his judgment was unanimously affirmed on appeal. 
The evidence so conclusively establishes that its negligence was 
a cause of the death of the plaintiff’s wife that so far as it seeks
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to tie wholly discharged its appeal is quite hopeless. Assuming 
that due care by its co-defendant would have enabled it to avoid 
running down the plaintiff’s unfortunate wife, notwithstanding 
the i>eril in which she had lieen placed by the appellant’s negli­
gence. that fact could afford the latter no answer to the plaintiff s 
claim. City of Toronto v. Lambert (1916), 33 D.L.R. 476, 54 Can. 
S.C.R.200; Algoma Steel Co.v. Dubé (1916),31 D.L.R. 178,53Can. 
S.C.R. 481.

Upon the other question—that of the joint liability of the 
respondent—there is much more to lie said.

The trial Judge could “find no particular in respect of which 
the steam railway company were guilty of any negligence con­
ducing to the accident,’’ and the Court of Appeal took the same 
view. I gather from his judgment that the trial Judge was of 
the opinion that there was no evidence on which a jury could have 
found actionable negligence on the part of the employees of the 
steam railway company and in effect so directed himself; and 
from the reasons for judgment of the Court of Appeal, delivered 
by the Chief Justice of Manitoba, 1 infer that in his opinion 
because, the electric tramcar having crossed in safety, the immé­
diate l>eril to the deceased caused by her jumping or being throw n 
from that tramcar and falling on the diamond crossing in front 
of the approaching train was a situation which the steam railwnx 
employees could not reasonably have been ex]>ected to anticipate 
and because when it actually arose it was possibly too late to 
stop the train and prevent the accident, or, at all events, the 
train crew had little, if any, opportunity to think and act. lia­
bility on the part of the steam railway company could not he 
found. With profound respect, although the idea is not very 
clearly expressed, these views would seem to imply that the lia­
bility of the doer of a negligent act is restricted to consequences 
which he should have anticipated would flow from it as natural 
results. Smith v. London and South Western R. Co. (1870), L.1L 
6 C.P. 14, at 21, per Channell, B:—

Where there is no direct evidence of negligence the question what a 
reasonable man might forsee is of importance in considering the quest,iou 
whether there is evidence for the jury of negligence or not ... ; but
when it has once been determined that there is evidence of negligence, the 
person guilty of it is equally liable for its consequences, whether he could 
have foreseen them or not.
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Per Blackburn, J. at p. 21 :—
YVhat the defendants might reasonably anticipate is, as my brother 

Channell has said, only material with reference to the question whether the 
defendants were negligent or not, and cannot alter their liability if they were 
guilty of negligence.

Beven, in hie work on Negligence (Can. ed., ch. 3, page 85), 
introduces a discussion of this and other cases ltearing on this 
aspect of the law of negligence by stating:—

a distinction all-important for understanding this branch of the 
law; between acts from which injurious consequences in the result flow to 
others, but which are not negligent in law, because these consequences would 
not antecedently have been anticipated to flow as natural results; the acts 
which carry liability because their probable outcome is injurious acts, though, 
in fact, the consequences which flow are not those anticipated.
Further, the doer of a negligent act is responsible for the consequences flowing 
from it in fact, even though antecedently, to a reasonable man, the conse­
quences that do flow seemed neither nat ural nor probable.

Set*, too, Shearman and Redfield on Negligence (6th ed.), secs. 
26a, 29a, and 30.

The C.N.R. tram was moving very slowly—between one and 
two miles an hour. The evidence establishes that, equipped as 
it was, it could easily have been stopped in 40 ft. The engineer 
depoeed that he believed he had in fact stopped it within 15 ft. 
on receiving the first signal to do so. The evidence also establishes 
that when the electric tramcar started to move towards the 
crossing, thus creating a situation of danger, which, in my opinion, 
made it the duty of those in charge of the advancing steam rail­
way train to stop it, or at least to get it under such control that 
it could be instantly stopped if the reckless conduct of the motor- 
man in driving the electric tramcar on to the diamond crossing 
should give rise to a situation making that necessary —a duty 
which they owed to all the people on the tramcar—the train* was 
at least 75 ft. from the diamond crossing. The brakeman on the 
front car so tells us. He saw the tramcar start. Had he at once 
signalled the engineer to stop or even to prepare to stop before 
reaching the crossing and had the latter promptly olieyed the 
signal, no harm would have ensued. Still later, when the electric 
tramcar was approximately two-thirds across the diamond and 
had almost stopped, as the brakeman informed us, the danger 
being thus greatly increased and the duty to stop all the more 
pressing, the train was still 50 ft. from the crossing, and prompt 
action by the brakeman and engineer would have brought it to
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a stand at least 10 ft. before it reached the crossing. That the 
appellant's train may have had the right of way over the electric 
tramcar affords no excuse for not fulfilling this duty. It would 
not justify the res|xmdent running down the appellant's car if il 
could avoid doing so by reasonable care—still less in killing the 
plaintiff's wife. Whatever the brakeman may have done to signal 
the engineer, the evidence indicates that no attempt to stop or 
even lessen the sjieed of the train or to get it under lietter con­
trol was made by the engineer until it was almost upon the cross­
ing, since when it was actually stopped the foremost part of the 
front car was in fact 16 ft. beyond the crossing. There was. in 
my opinion, abundant evidence on which a jury might have found 
negligence imputable to the steam railway company either on 
the part of the brakeman or on that of the engineer.

Had the electric tramcar lieen run into on the crossing, as 
would have hapjiened if the niotonnan had failed for any reason 
to get it clear, the liability of the steam railway company for 
damages sustained in the collision at all events by passengers on 
the tramcar would seem to me to lie incontrovertible. It was 
only by suddenly "siieeding up” in res]xmse to the shouted 
warning of the brakeman, given when his train was only 30 ft. 
from the crossing, that the motorman succeeded in taking his 
car out of danger, possibly as a result precipitating the plaintiff ’» 
wife and two other persons on the crossing in front of the still 
advancing train, then only 15 ft. away. The actual danger which 
the brakeman should have anticipated, and apparently did, in 
fact, anticipate, vis., collision with the tramcar, was thus obviated. 
But the negligence of the C.N.K. employees, which was a cause 
of that peril having continued until the car escaped from the 
danger tone, did not thereui>on cease to operate. It had a further 
and, under the circumstances, a natural consequence, in the 
sense explained in Shearman & ltedtield's work (secs. 2fla and 30), 
in the running over of the plaintiff's wife, and the steam railway 
company, in my opinion, cannot escape liability merely liecause 
that particular consequence or the immediate situation in which 
it occurred cannot lie said to have been something which was 
or should have been within the contemplation of the train crew 
when they negligently failed, while the tramcar was in a position 
of peril, either to atop their train or to have it under such con-
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trol that it could at any moment have lieen stopped l>efore reach­
ing the crossing.

Considerations such as arise between a plaintiff and a de­
fendant in cases of contributory negligence are quite foreign to 
the question now lief ore us—that of the liability of a defendant 
to a plaintiff against whom no contributory negligence is sug­
gested.

In my opinion not only was then* evidence of negligence on 
the part of the respondent—proper for submission to a jury— 
hut on the uncontroverted facts a finding of such negligence should 
be made.

The negligence of !>oth defendants conduced to the death ci 
the plaintiff’s wife. Had that of either been absent the lament­
able tragedy would not have occurred.

It is our duty to give the judgment which the Court appealed 
from should have given. Exercising the power conferred on the 
Court of Appeal by sec. 9 of R.S.M. 1913, ch. 43, I would set 
aside the judgment of the trial Judge and direct the entry of 
judgment declaring both defendants liable tb the plaintiff foV 
the sum agreed on as damages with costs. There should be no 
costs as between the defendants of the proceedings in the Court 
of King’s Bench, but the appellant is entitled to be paid its costs 
here and in the Court of Appeal by the respondent.

Brodeur, J. (dissenting) :—The question in this case is whether 
the C.N.R. Co. has been at fault in the accident which caused 
the death of Mrs. Bartlett. The evidence may lead to the con­
clusion that there was negligence on the part of the employees 
of the railway company in not stopping the train after the engi­
neer in charge of the locomotive had received the proper signals. 
But the evidence is not very positive and is in some respects con­
flicting. In view of the unanimous findings of the Courts below 
in that respect I would not feel disposed to interfere.

The appeal should be dismissed with costs.
Mignault, J.:—The whole question here is not whether the 

plaintiff, Bartlett, was entitled to recover damages for the death 
of his wife, for both the appellant and the respondent admitted 
that he was, but whether the plaintiff had a valid cause of action 
against the respondent as well as against the appellant.

In other words, would the plaintiff on the evidence be en-
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titled to recover damages for the death of his wife against both 
defendants or against one only of them. The trial Judge came 
to the conclusion that judgment should he entered in favour of 
the plaintiff against the defendant, the Winnipeg Electric R. Co., 
and that the action should lie dismissed against the defendant, 
the Canadian Northern R. Co., with costs to be paid by Winni­
peg Electric R. Co. to its co-defendant, the C.N.R. Co.

The conduct of the trial to a certain extent obscured this 
simple issue, for, as the trial Judge ol>served:—“The whole course 
of the trial consisted of evidence and arguments adduced by each 
of the co-defendants to shew that the other should lie held liable. 
And so before this Court the argument was directed to shew that 
one company rather than the other should liear the burden of 
the admitted liability towards the plaintiff, with the result that 
the one emphasised the negligence of the other, especially the 
rcs)X>ndent the negligence of the appellant, while the latter, which 
could not deny that its motomian had been grossly in fault, en­
deavoured to shew that, but for the negligence of the respondent, 
this fault would not have caused the accident.

1 propose to look at the case solely on the basis of the real 
question which was in issue, that is to say, on the evidence, would 
a jury, or a Judge sitting without a jury, have been justified in 
finding against both defendants negligence entitling the plaint ill 
to recover against both of them, or would a verdict or a judg­
ment be justified only against the appellant, so that the respondent 
would have been entitled to have the plaintiff’s action dismissed, 
as it was, in so far as it was concerned?

And on this basis and in answer to the question so submitted 
by the agreement of the parties, 1 have come to the firm conclu­
sion, with deference, that the plaintiff was entitled to recover 
damages against both defendants as lieing jointly liable for the 
accident.

The plaintiff's wife was a passenger on an electric car of the 
appellant which had to cross the line of the resixmdent on tin- 
level on Portage Avenue, W innipeg. At that time a freight train 
of the resixmdent was approaching the crossing very slowly, its 
speed being about two miles per hour. It consisted of 4 box 
cars in front, then an engine and some 12 empty cars. A brake- 
man, named Kenneth Cammell, was on the front car. The elec-
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trie ear, as the rules required, stopped within a few feet of the 
railway track, and the conductor got off and went ahead to see 
if the track was clear, and it was the duty of the inotorinan to 
wait until the conductor gave the signal to go ahead, which signal 
he never gave. What happened then is Lest described in the 
language of the trial Judge:—

When the freight train was within perhaps 75 ft. of the crossing the 
motorman of the electric car suddenly decided to get across in front of the 
freight train and started forwards. When the electric car was partly on the 
diamond the hrakeman on the freight car saw imminent danger of collision, 
and as the car seemed to be stopping, shouted the motorman to “go ahead." 
Hie motorman thereupon apparently applied extra power, the car went ahead 

with a jerk, and 3 passengers, including the deceased, were either thrown 
•off the rear platform of the car or else in defloration jum|>ed from it and 

alighted on the diamond where the deceased was run over.
During all the time the hrakeman had the electric car in full 

view, and when it suddenly started to go ahead, the train should 
hate l>een stopped. The time card of the respondent required 
the train to stop 100 ft. from the crossing, and Cammell says 
that he gave at that distance the usual stop signal, hut it was 
not obeyed. He was, he adds, about 50 ft. from the diamond, 
or crossing of the railway and electric car tracks, when the motor- 
man ran his car ahead so that it came right on the diamond, 
where it seemed to stop and the hrakeman gave several violent 
stop signals, which the engine driver either did not see or failed 
to oliey, and the hrakeman shouted to the car to go ahead, which 
it did with a kind of jerk and cleared the diamond, hut at its 
sudden jerk forward, the plaintiff’s wife, who with two other 
passengers had run to the rear platform of the car, was either 
thrown off or jumped off and fell on to the diamond, where she 
was run over.

There can be no doubt as to the gross negligence, not to use 
a much stronger term, of the motorman when he started forward 
with a moving train coming towards him so close to the crossing. 
Hut this does not mean that the railway company was itself free 
from negligence so that the plaintiff would not have a right of 
action against it also. The trial Judge stated that he could find 
no particular in respect to which the steam railway company was 
guilty of any negligence conducive to the accident. With defer­
ence, I think it was negligence not to have stopped the train, 
which could have been done, when the electric car first started
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forward in an attempt to clear the track. If the railway train 
was then “within perhapa 75 ft.” of the crowing, as found by 
the trial Judge, or even atxmt 50 ft. away, as testified by Cammeil. 
the train, which he says was just crawling, could have been stopped 
short of the crossing had the stop signals tieen obeyed.

In view of these circumstances I cannot think for an instant 
that if the plaintiff had sued the respondent alone he would not 
have been entitled to a verdict or judgment, and surely the re­
spondent could not have escaped liability by emphasising—as it 
does here—the gross negligence of the Winnipeg Electric R. Co.

The Chief Justice of Manitoba made use of an argument which 
at first impressed me when it was urged at the hearing by counsel, 
for the respondent. He said, 43 D.L.R. 32t> at 32th—

The accident was a natural sequence of the negligent conduct of the 
motorman : See Prescott v. Connell (1893), 22 Can. 8.C.R. 147. The brakeumn 
on the front of the train had urgently signalled the engine driver to stop and 
had repeated his signals. There was not sufficient time to do anything further 
after the deceased fell on the track. The train was stop|>ed as soon as possible 
The trainmen were suddenly faced with a new situation of danger, which 
gave them little, if any, time to think and act. Even if they could have 
done anytliing more than was done to avoid the accident, the Court ought 
not to require of them, in the new situation that was created, perfect neru 
and presence of mind enabling them to do the best thing possible.

And it was urged that the respondent could not have fore­
seen that passengers in the electric car would jump out or I c 
thrown out of the car.

With great deference and upon full consideration, 1 am of the 
opinion that this argument cannot prevail. Before “a new situa­
tion of danger was created,” there was a situation of danger 
created by the attempt of the electric car to cross before the train 
reached the crossing, and, as the Chief Justice observed, the 
brakeman had urgently signalled the engine driver to stop and 
had repeated his signals.

There was then time for the train crew, and especially the 
engine driver, if he was heeding the signals, to think and to act. 
Wooden, the engine driver, was examined liefore the Public Utili­
ties Commissioner, and stated that he could have stopped his 
engine within 15 ft., and he did not contradict this statement 
when he was cross-examined at the trial. And as to the argu­
ment that it could not have been foreseen that passengers would 
jump out of the car in the dangerous situation created by the
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joint negligence of the two companies, the Chief Justice rightly 
observes that the passengers did what might have l>ecn exi>ected 
in such a case and rushed to the door and tried to leave the car.

On the whole I am of the opinion, with deference, that the 
judgment which absolved the raqxmdent of any negligence con­
ducive to the accident cannot stand, and that it should lie de­
clared that the plaintiff is entitled to recover against both de­
fendants as being jointly liable for the accident.

The appeal should therefore be allowed with costs here and 
in the Court of Appeal and the two defendants condemned to 
pay the plaintiff the amount agreed upon. There should be no 
costs of the trial as between the defendants.

Appeal allowed.

ROYAL BANK OF CANADA v. SKENE AND CHRISTIE.

Supreme Court of Canada, Davies, C.J., Idington, Duff, Anglin, Brodeur and 
Mignault, JJ. October 20, 1919.

Judgment (§ VII A—270)—Previous action—Reference—Agreement— 
Common error—Judgment set aside.

A judgment must be set aside, where there has been a common error 
in the expression of the intentions of the parties.

[Wilding v. Sanderson, (1897] 2 Ch. 534, followed.]

Appeal from the judgment of the Court of Appeal for British 
Columbia, affirming the judgment of the trial Judge, Morrison, J.. 
and maintaining the respondents', plaintiffs’, action. Affirmed.

Eug. Lafleur, K.C., and Sir Charles Tapper, K.C., for the 
appellant.

Davies, C.J.:—1 concur in the opinion of Duff, J.
Idington, J.:—The judgment in the original action by appel- 

lant against respondents, on the main issue therein, clearly was 
pronounced by the trial Judge against the will of the respondents.

And their avowed intention to appeal therefrom appears in 
the answer by their solicitors, to the suggestion of appellant's 
solicitors, that they should mutually try to avoid the expense of a 
reference to determine the amount of the allowances to be made 
the respondents, within the terms of the opinion judgment given 
by the trial Judge. That renders it difficult for me to understand 
how appellant could in good faith take the objection made to the
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hearing an appeal from the formal judgment issued as the result 
of the adjustments reached to avert a reference.

The appellant's solicitors expressly recognised in their reply 
to said answer the right and intention to appeal.

The adjustment of the matters to l>e the subject of a reference 
was all that either party contemplated giving assent to.

The initialling of the consents was evidently only intended to 
shew an adjustment had been made of the said matters and need 
for a reference.

As I read the memo thus initialled it was all done on the “basis 
of the judgment” pronounced by the trial Judge. And as 1 under­
stand the facts appellant’s counsel unfairly refused to let the Conn 
of Appeal get seized of these facts when the motion for appeal was 
heard, and thus have the ambiguous document illuminated by 
what the letters clearly shew the parties intended.

Hence there was a failure of that Court to recognise the right 
of appeal and 1 imagine a failure of justice.

As the trial Judge herein well expressed his view of the situation 
thus created

It would be a reproach upon our juridical system if it were impossible to 
put the parties to this action in a position whereby the judgment of tin 
trial Judge could be worked out ultimately according to its true intent and 
meaning.

I, therefore, entirely agree with the judgment appealed from.
It may be that if called upon to consider the judgment in 

appeal against said judgment I should not agree with the result 
arrived at.

The mere question of practice or procedure relative to the proper 
method of rectifying what seems to be a grave wrong, is one that 
according to the settled jurisprudence of this Court we must not 
interfere with unless a result has l>een reached that violates 
natural justice.

The bringing of an action instead of proceeding by wax of 
motion may have resulted in greater exjiensc to be borne by 
appellant.

Of this the apjiellant has no right to complain for its course of 
conduct in refusing to accede to the request for a stay of proceed-
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ings, when the appeal was being heard, in order to enable the 
respondents to move and rectify the form of judgment which 
raised the doubt and difficulty, is the cause of resorting to a more 
costly mode of procedure.

I think this appeal should be dismissed with costs.
Duff, J.:—There is no dispute as to the agreement between 

Mr. McMullen and Mr. Hull respecting the judgment which was 
to be entered in the action. The trial Judge at the conclusion of 
the trial had pronounced an oral judgment in which he found in 
favour of the bank upon certain contested items and in favour of 
Skene and Christie upon certain other contested items for which 
credit was claimed in the defence and fixed the rate per foot upon 
which the sum for which judgment was to be finally given in favour 
of the bank was to be calculated; and a reference to the registrar 
was directed to work out this judgment and express the result in 
figures. After some correspondence the solicitors agreed that the 
two architects who had been examined as witnesses for the respect­
ive parties before the trial Judge should be requested to make the 
necessary measurements and calculations and to report to the 
solicitors, it lieing understood that, if they reached an agreement, 
the result of the investigation in figures should be adopted and that 
they should be incorporated in the judgment as if they had been 
arrived at by the trial Judge himself. It was not only understood, 
but expressly stated, that it was Mr. McMullen's intention to 
appeal from the adjudication of the trial Judge, that'is to say, from 
the principle of the judgment. The findings, of course, in so far as 
they rested upon the re])ort of the architects or upon the calcula­
tions of the solicitors themselves were the necessary result of the 
adjudications of the trial Judge and must stand or fall with these 
adjudications.

I cannot accept the contention that on these points there was not 
a concluded agreement. The correspondence read together with a 
document which finally became the judgment but which was not a 
judgment until it had been approved of by the trial Judge affords a 
complete demonstration not only of the general terms but of the 
particulars of the agreement between the solicitors. Moreover, 
there is no dispute uj>on it. Mr. Hull’s evidence is explicit and the 
effect of the documents and the oral evidence is that both Mr. 
McMullen and Mr. Hull believed that both of them were giving
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their asHent to certain findings which, taken with the adjudications 
of the trial Judge, should together constitute a judgment; a judg­
ment which, save as regards these agreed findings, was the judgment 
of the trial Judge based upon his own decision. The truth is that as 
regards these consent findings the solicitors intended that they 
should l)e in precisely the same position as findings upon admissions 
made in the course of the trial.

The trial Judge, in giving judgment, I repeat, was acting in 
the ordinary course of jurisdiction, not at all extra muros, indeed 
there was nothing irregular in what was done and a judgment 
Ijeyond all question could have lieen drawn in a form which would 
have excluded any possible suggestion that the judgment itself 
was a consent judgment or that on any ground the adjudications 
of the trial Judge were not to lx* o|*»n to the ap]>eal to which 
everyliody intended that they should be subject.

I express no opinion iq>on the point whether or not the form 
of the judgment presented is strictly an olistacle in the way of an 
ap)>eal. The counsel for the bank took the objection that tin- 
judgment was draw n in a form which made it unappealable. I am 
not sure that 1 quite understand the precise nature» of the objection 
but 1 gather from the evidence of Mr. McMullen that the view- 
taken by the majority of the Court of Apjieal on the occasion was 
that one paragraph in the judgment shewed that the adjudication 
was an adjudication by consent, not an adjudication resting ujmiii 
judicial decision; and that consequently the parties wen», as no 
doubt they would be if such were the case, precluded from impeach­
ing the adjudication by way of ap]*»al. 1 repeat, that I express no 
opinion as to this view-, but counsel for the bank having contended 
for this construction and having succeeded in his contention and 
having got the ap]x»al dismissed as a n-sult of his successful con­
tention, the bank cannot now lie allowed to say as against t Ill- 
respondents, that this was not in law the construction of the order. 
I refer to a well known passage in a judgment of Bowen, L.J., in 
dandy v. dandy (1885), 30 Ch. D. 57 at 82:—

I am not certain that this is not res judicata within the view which lut» 
been taken of res judicata, when the same questions arise again between 
the same parties litigating similar subject-matter. But whether it is m 
judicata or not, it seems to me that there would be monstrous injustice if tin- 
husband, having suggested one construction of the deed in the old suit :md 
succeeded on that footing, were allowed to turn around and win the new
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suit upon a diametrically opposite construction of the same deed. It would 
be playing fast and loose with justice if the Court allowed that.

Admittedly this construction of the judgment is one which 
defeats the intentions of the solicitors whose agreement the judg­
ment was intended to give effect to. There is, as Chitty, L.J., 
said in Wilding v. Sanderson, [1897] 2 Ch. 534 at 551, common 
error in the expression of the intentions of the ]unties and there­
fore the instmment must he rectified or set aside. I think Wilding 
v. Sanderson, governs this case.

It is, I think, nothing to the purpose to say that this is strictly 
not a judgment by consent. The paragraph in tin1 judgment which 
gave rise to the difficulty was a paragraph which was intended to 
express the agreement of the parties, and indeed the judgment 
may, for the purposes of this appeal, be read as two judgments. 
McDonald v. Belcher, [1904] A.C. 429: the judgment formally 
expressing what was orally pronounced by the trial Judge and the 
judgment by consent expressing the result of the findings and the 
calculations which the parties had agreed to. It was in attempting 
to express the result of these findings and calculations, in other 
words, in attempting to give effect to that part of the judgment 
which rested on consent, that the solicitors unfortunately used 
language which was afterwards thought to give a character to the 
whole judgment which nobody ever intended it should l>ear.

Nor should effect be given to the suggestion that the proper 
course for the present resjxmdent was to apply for an amendment 
of the judgment by the trial Judge. For myself, I entertain no 
doubt that the trial Judge would have been quite within the ambit 
of his competency in making the amendment, became the trial 
Judge never intended to approve a judgment which nobody ever 
intended that he should approve, a judgment which should make 
him say that his adjudications rested upon the consent of the 
parties and not upon his own decision except in respect of the 
calculations mentioned. While that is so, it is quite clear that 
counsel for the bank took this position before the Court of Appeal 
and succeeded in maintaining it—that the trial Judge was functus 
officio; and on that ground induced the Court of Appeal to reject 
the application made by appellant’s counsel for an adjournment. 
It is not now open to the appellant bank in view of this course of 
conduct to argue that the present action is unnecessary.

The appeal should lx* dismissed with costs.

CAN.

8. C.

Royal Hank 
of Canada

Skene and 
Christie.

D«f. J.



218 Dominion Law Reports. [50 D.L.R.

CAW' Anglin, J.:—As lietween the parties to this action I think it
8. C. must lie taken to tie res judicata that the judgment in the former 

Rotal Bank action was non-appealable. If so, on the merits this case is clearly 
or Canada governed by Wilding v. fianderson, [1897] 2 Ch. 534. On matters 
Skene and of procedure, such as the appellant complains of, it is the usual 
Crustie. jiraotj(e Df this Court not to disturb the judgments of the provincial 

***“"•1 Courts.
The appeal fails and should be dismissed with costs.

Biod«m,j. Brodeur, J.:—I concur in the opinion of Duff, J.
Migusuit, j. Mignault, J.:—I concur with Duff, J.

Appeal dismissed.

ONT. PETINATO T. SWIFT CANADIAN Co., Ltd.
s ( ■ Ontario Supreme Court, Appellate Division, Meredith, C.J.C.I'., Itiddell.

• Latchford and Middleton, J J. October SI, 1919.

Chattel Mortgage (1 I D—15)—No affidavit of execution—Invalid
AGAINST CREDITORS—Hi LIS OF SALE AND CHATTEL MORTGAGE All.
R.N.O. 1014, ch. 135, secs. 5-7—Proviso in mortgage—Validité 

Vmicr R.8.O. 1914, oh. 135, the Bills of Hale Act, a chattel mortgage 
registered without an affidavit of execution is void as against the morl- 
giigor's creditors. But a proviso in the mortgage itself that the gissl.- 
will be insured with loss (if any) payable to the mortgagee is valid, and 
nets as an eipiitable assignment of the insurance moneys.

|/a re Isaacson, el parte Mason, 11895) 1 l).B. 333, specially refern-d
to.]

Statement Appeal from the judgment of Kelly, J., in an issue directed 
to lie tried for the purpose of determining the right to certain 
insurance moneys. Reversed.

The judgment apgiealed from is as follows: -This is an issue in 
which Petinato claims to he entitled, as against the Swift Canadian 
Cohipany Limited and other creditors of one Musalino, to certain 
insurance moneys resulting from a fire which, in October, 1917, 
destroyed a stock of groceries of Musalino in the premises in Parry- 
Sound in which he carried on business. Much of the evidence is very- 
unsatisfactory, and a reasonable conclusion can be reached only 
on a consideration of circumstances as to which I have no doubt 
from having seen and heard the witnesses. An attempt was 
made to prove that Musalino, lief ore the 24 th August, 1917— 
the date of the bill of sale to him by Petinato—was either the owner 
of or had an interest as co-owner with Petinato in the goods and 
stock in trade described in the bill of sale; and considerable evidence 
was directed towards shewing that he acted dishonestly and
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fraudulently in disposing of and shipping out of his store-premises 
large quantities of goods which constituted part of his stock in 
trade, he being at the time indebted to merchants and manufac­
turers from whom he had purchased the goods. That all occurred 
after he made the purchase from Petinato, and when the latter 
had ceased to have anything to do with the conduct of the business, 
and was not interested in it except to the extent of his unpaid 
purchase-money on his sale to Musalino. That Musalino was 
either a partner, or financially interested in the business, prior 
to the sale to him on or about the 24th August, is not established. 
The foundation for the contention that he was so interested is 
chiefly the fact that his lioarding-house business and Petinato’s 
grocery business were carried on in the same building, Petinato 
having rented from him the store portion of the premises; and 
because of his having taken part in making purchases of goods for 
the store and at times joining with Petinato in the latter's discus­
sions of his affairs with third parties. It is also urged that invoices 
and accounts of Gregory & Greek for goods supplied by that firm 
for this grocery business, prior to the 24th August, point in the 
same direetion. 1 have no doubt that Mr. Gregory stated in his 
evidence what he believed to be true; but it is apparent that until 
this trouble arose it was not looked upon as inqiortant in what 
name the sales of that firm to this business were invoiced and 
their accounts therefor made out. A large numlier of these 
invoices, running from thc.lieginning of May until the sale on the 
24th August, are produced, and the names of the purchasers are 
therein variously entered—“Salvatore & Petinato," "Musalino & 
Petinato, " “ Musalino & Co., ” “ Petinato & Musalino. ” Petinato 
says that he took exception, both to Mr. Gregory and to the 
driver who delivered the goods, to the name in which the invoices 
were issued, and that he was told that this would be remedied. 
Mr. Gregory does not recollect this: he says that, if tliat objection 
had been taken, he would have made a change. A copy produced 
of some of the firm’s accounts shews that at infrequent times 
during this period they received payments on account by cheque. 
Both Petinato and Musalino h’ad bank-accounts: copies from the 
books of the banks containing those accounts are produced. The 
cheques so given to Gregory & Greek are not produced, but from 
the bank-accounts it is evidenced that in no instance is there a
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debit in Musalino's account corresponding in amount with any 
of these cheques, while in Petinato’s bank-account there are debits 
exactly to corresponding. Were it not for a number of incidents 
and circumstances which materially support Petinato’s position, 
it would be difficult to find in his favour in respect of his sole 
ownership of the business prior to the sale to Musalino. Tin 
manner in which that sale was made is of importance in determin­
ing that he was the sole owner, and that, so far as he was concerned, 
the sale was bond fide. As security for the unpaid portion of the 
purchase-money it was agreed that the purchaser should give a 
chattel mortgage.

A chattel mortgage upon the stock in trade of groceries and 
other merchandise and the trade-fixtures, furniture, chattels, and 
effects contained in and used in connection with the store-business 
carried on by the mortgagor and lately purchased from the mort­
gagee, together with any additions and accretions thereto and 
substitutions therefor, was accordingly prepared. It contained 
a covenant by the mortgagor to insure and keep insured the 
mortgaged goods and chattels to their full insurable value for the 
benefit of the mortgagee, with loss, if any, payable to him. It 
bears date and was signed by the mortgagor on the 24th August 
1917. and on the 28th it was deposited for registry in the pro|x r 
office for that purpose. It came out in the evidence that neither 
on the mortgage then produced from that office nor on the duplicate 
original in possession of the mortgagee, had the affidavit of execu­
tion by the mortgagor been sworn. This is fatal to Petinato's 
claim that the mortgage gives him a preference over the claims of 
other creditors of the mortgagor.

By sec. 5 of the Bills of Sale and Chattel-Mortgage Act, R.S.t I. 
1914, ch. 135, every mortgage of goods and chattels in Ontario, 
which is not accompanied by an immediate delivery and an actual 
and continued change of possession of the things mortgaged, or 
a true copy thereof, shall be registered in the manner provided by 
the Act, together with (a) the affidavit of an attesting witness 
thereto of the due execution of such mortgage, or of the due 
execution of the mortgage of which the copy filed purports to be 
a copy, which affidavit shall also state the date of the mortgage, 
and (5) an affidavit of bona fide« by the mortgagee.

Registration shall be made, except in the case of the Provisional 
County of Haliburton, in the office of the clerk of the County
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or District Court of the county or district in which the property 
mortgaged is at the time of the execution of the mortgage (sec.
18(D).

If the mortgage and affidavits are not registered as provided 
by the Act, the mortgage shall lie absolutely null and void as 
against creditors of the mortgagor, ami as against subsequent 
purcliascrs or mortgagees in good faith for valuable consideration 
(sec. 7).

These statutory requirements are inqierutive and must lie 
strictly complied with—otherwise, as against the classes of claim­
ants referred to, the mortgagee's jiosition is just as if the mortgage 
had not been made.

The result is that Petinato cannot maintain priority of claim 
to the insurance moneys in question over the creditors of the 
mortgagor and sulisequent purdinsers and mortgagees in good 
faith for valuable consider:ition. He contends, however, tliat by 
virtue of the covenant for insurance contained in the chattel 
mortgage, his priority is preserved, on the theory that, there 1 icing 
an agreement therein in his favour for insurance, the loss under 
which is to tie made payable to him, in equity he is entitled to 
have, as against other claimants, what the mortgagor bargained to 
give him. If that contention could lie upheld in law, then Ids 
right to security upon the insurance moneys would lie superior 
to any right he could have asserted to the mortgaged goods them­
selves if they had not been destroyed. That view is unreasonable 
and as a legal proposition is not supported by authority.

The assignment of the insurance moneys by the mortgagor to 
Petinato after the fire does not strengthen his claim as against 
creditors of the mortgagor.

It should be mentioned as a fact that no insurance was effected 
by Musalino until many weeks after the chattel mortgage was 
signed, and that, when it was procured, it was not, by any document 
or writing, made payable, in the event of loss by fire, to Petinato.

The question propounded in the issue must, therefore, be 
answered unfavourably to the claimant; and judgment will go 
accordingly with costs against him.

H. McKay, K.C., for the appellant.
H. E. Slone, for the defendants, respondents.
Riddell, J.;—The claimant in this interpleader issue 
1G—60 D.L.R.
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owned a small grocery lmsincss at Parry Sound; falling sick, 
he negotiated a sale of his stock in trade to one Musalino. The 
purchaser had only $1,000; and, the stock amounting to $3,7110, 
the vendor threw off $200, and it was agreed that Musalino should 
pay $1,000 and make a mortgage for the $2,500. It was also 
agreed that if the purchaser could get insurance on the goods it 
was (as the vendor puts it) to lie put in the vendor’s name “secur­
ing the mortgage," “to cover the mortgage." They went to a 
conveyancer to have the documents made out, and told him “to 
put down if he (M.) could get insurance it had to come to me" (P.) 
The conveyancer drew up a bill of sale and a chattel mortgage 
according to the agreement, and inserted in the latter a clause as 
follows:—

“And further that the mortgagor will during the continuation 
of this mortgage and any and every renewal thereof insure and keep 
insured the goods and chattels hereinbefore mentioned against 
loss and damage by fire in some insurance company authorised 
to transact business in Canada and approved of by the mortgagee 
in the sum of not less than their full insurable value in dollars as 
security for the moneys secured by this indenture for the benefit 
of the said mortgagee and will pay all premiums and moneys 
necessary for that purpose as the same become due and payable 
in respect to such insurance the loss if any to be payable to the said 
mortgagee and the production of this indenture shall be suEcient 
authority for and the said insurance company are hereby directed 
thereupon to pay such loss if any to the said mortgagee.”

Of course, towards the lieginning of the document, it was stated 
that Musalino was “hereinafter called the mortgagor" and 
Petinato “the mortgagee."

The documents were put on file, the $1,000 paid, and Musalino 
sought for insurance, and finally, some weeks afterwards, obtained 
insurance to the amount of $2,000: be paid $50, the premium, and 
received a receipt for the amour.i, which he sent to Petinato in » 
letter, dated the 15th October, 1917, wliich was thus interpreted 
at the trial:—

“ 1 enclose in this my letter, receipt that I got from the company 
and another ftom the Dominion Fire I nsurance Friday. I have 1 icen 
in Toronto and insured the store for more protection for you for 
$2,000. I could not get any more to cover your mortgage of $2.500 
but I hope to send you $500 in a month or at least for Xmas so your
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money is guaranteed in ease of any fire these papers that I send 
you you can keep them till you are paid off what’s coining to you 
as soon as I get the policy I will send it to you too. Here at the 
present everything is going fine and hope this my letter finds you 
better. Best regards to all yours and to you."

(The word translated “protection” is “garenzia,” our "guar­
anty," and rather means “security," but the import is clear 
enough.)

The property was destroyed by fire on the 30th October; four 
or five days thereafter, Musalino came to North Bay to Petinato, 
and they went to a solicitor to have the insurance money applied 
for. The solicitor drew up another document, which Musalino 
signed, in these words:—

“ Assignment of Insurance Moneys.
“In accordance with the consideration set out in chattel mort­

gage from myself to Sam Petinato, of Parry Sound, merchant, 
bearing date the 24th day of August, 1917,1 hereby release, assign 
and set over unto the said Sam Petinato all moneys coming to me 
from the insurance with the Dominion Fire Insurance Company, 
and request the said company to pay all moneys due or accruing 
due to me, to the said Sam Petinato.

"Dated at North Bay this 5th day of November, A.D. 1917."
There was some dispute as to the amount payable by the 

insurance company, but this was settled at $1,200: the company 
paid the sum to their solicitors, who still have it in their hands for 
proper application.

The chattel mortgage had no affidavit of execution, and was, 
consequently, fatally defective as against creditors.

The Swift Canadian Company obtained a judgment against 
Musalino, and he has other creditors. They claimed the $1,200, 
as did Petinato. An issue was directed to be tried, and my learned 
brother Kelly decided in favour of the judgment creditors. The 
claimant, Petinato, now appeals.

It is of course admitted that sec. 7 of the Bills of Sale and 
Chattel Mortgage Act, R.S.0.1914, eh. 135, prevents the claimant 
successfully asserting a right to the goods insured; and Mr. 
Justice Kelly thinks that the contention that his right to the 
insurance moneys is superior to that to the mortgaged goods is 
unreasonable and not supported by authority—that is the 
question for determination on this appeal.
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It will be well to consider the effect, if any, of the covenant 
respecting insurance (already quoted I which is in the chattel 
mortgage.

Section 7 provides that “if the mortgage and affidavits are nut 
registered as by this Act provided, the mortgage shall lie al so- 
lutely null and void as against creditors . . The “mort­
gage" which is thus “null and void" is consequently something 
which can lie registered; it is a “conveyance" (sec. 2 (<•)). 
That being so, is everything contained in the document which is 
filed, voided by the section?

An answer in the affirmative might be considered indicated 
by the Court of Appeal decision in Davies v. Rees (1886), 17 Q.H.l). 
408. The Imperial Bills of Sale Act of 1882, 45 & 46 Viet. ch. 43, 
by sec. 9 enacted that “a bill of sale made ... by way 
of security for the payment of money . . . shall lie void, 
unless made in ... the form in the schedule ...” 
The plaintiff made a hill of sale (not in the statutory form) which 
contained a covenant to pay: the Court of Appeal held that this 
covenant was wholly void: “the whole of the instrument is to le 
void" (p. 411).

But. when this decision came to be considered in In re Banff# 
(1888), 20 Q.B.D. 310, it was pointed out that the former decision 
rested upon the fact that in the form in the schedule to the Act 
the covenant to pay was an integral part, and the words “bill of 
sale" in sec. 9 must be interpreted accordingly. The case in 17 
Q.B.D. then is not helpful in the present instance, os no statu­
tory form is given for the ‘'mortgage" which is voided.

The Court in In re Burdetl adopted the language of Willes. J., 
in Pickering v. Ilfracombe R. Co. (1868), L.R. 3 C.P. 235, at 
p. 250: “The general rule is that, where you cannot sever the 
illegal from the legal part of a covenant, the contract is alto­
gether void; but, where you can sever them, whether the illegality 
be created by statute or by the common law, you may reject the 
bad part and retain the good:” p. 314, per Fry, L.J., giving the 
judgment of the Court. The Court therefore held the hill of sale 
valid in respect of trade machinery, not being personal chattels 
within the Act, though void in respect of personal cliattels.

In ilumford v. Collier (1890), 25 Q.B.D. 279, a mortgage of land 
in the usual form was given, which contained an attornment
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clause—thi» by the Bills of Sale Act, 1878, sec. 6, was a bill of sale 
within the Act—but the Court held that, though it was void in 
respect of any personal chattels, the attornment clause was valid 
to create the relation of landlord and tenant “In so far as it 
creates the relation of landlord and tenant it is a matter affecting 
the real estate. In so far as it gives power to distrain iiersonal 
chattels, it is a bill of sale, and in that respect void by the operation 
of the Bills of Sale Acts:’’ per Wills, J., at p. 284.

A case nearer to the present is In re Isaacson, [ 1805] 1 Q.B. 333 
(C.A.) There by one and the same deed the owner of a piano 
assigned by way of security a piano and also the licnefit of a hire 
and purchase agreement into which he had entered respecting it. 
He had been in the habit of selling pianos u|*)n the “ hire-purchase" 
system ; and had agreed to let the piano on hire to a jicrson named, 
who was to pay liim so much each quarter. Lord Esher, M.R., 
points out, p. 337, t1"'>t in the deed there were two distinct tilings— 
'an assignment of ] prietary rights, and an assignment of contract­
ual rights ... If the assignment of the contractual rights 
had been made by a separate deed, the Bills uf Sale Acts would 
clearly not have applied to it. I cannot sec how two things which 
are thus distinct can be said to be inseparable.” Lopes, L.J., 
says (pp. 337,338) : “ Here there are two distinct things comprised 
in the deed—-the piano and the proprietary rights incident to it, 
and the contractual rights appurtenant to it under the hiring 
agreement . . . when the two assignments are comprised 
in one instrument they can be severed, so that the Bills of Sale 
Acts may apply to the one and not to the other. It has been 
distinctly decided that a deed may be void as to part of it while 
it remains good as to the rest of it, provided that the subject-matter 
is so described as to be severable.” Rigby, L.J. (p. 338), makes 
the illuminating remark: “The piano could lie struck out of the 
deed without affecting the assignment of the hiring agreement, 
and then there could tie no question as to the validity of the 
assignment of the agreement.” Take with this the “general 
principle” laid down by Bowen, L.J., in 17 Q.B.D. at p. 412, 
” When an Act makes one thing void we must see that we do not 
destroy independent obligations merely because they are contained 
on the same piece of paper, or because, apparently, they hang 
together, ” and it seems to me the course to lie taken on this appeal 
is manifest.
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There are two provisions on the same piece of paper—one I lie 
assignment by way of mortgage of the proprietary interest in the 
chattels, the other an (equitable) assignment of the contractual 
rights to arise from a contract to he made with an insurance 
company—these are divisible. Although the contractual rights 
arise from the chattels assigned, they are no more connected 
with these chattels than the contractual rights assigned in In re 
Isaacson were with the piano assigned, and the statute voids the 
assignment by way of mortgage only.

It is quite possible to assign the insurance without assigning the 
chattels—an assignment of the insurance might tie made to secure 
any debt, however disconnected with the chattels; and an assign­
ment of insurance neither gives nor requires for validity any interest 
in the goods by the assignee: McPhillips v. London Mutual f\re 
Insurance Co. (1806), 23 A.R. (Ont.) 524.

The two tilings assigned were as different as the two tilings 
assigned in Hitching v. Hicks (1884), 6 O.R. 739, where an assign­
ment of tiook-debts, contained in an imperfect chattel mortgage, 
was upheld.

Nor, as I think, can such an assignment be considered an 
evasion of the statute—"against the policy of the statute.” 
It has been pointed out many times that it is the purpose of the 
Act to prevent one who is in possession of goods obtaining cm lit 
on the strength of his apparent possession, wliile all the time lie 
does not own the goods at all—and it has been pointed out that 
the Act was intended to prevent a secret conveyance being set 
up against the Sheriff when he attempts to seize the goods.

The section of the Act we are now considering, sec. 7, goes back 
to 1849, 12 Viet. ch. 74, sec. 1 : at that time the Sheriff could not 
seize choses in action at all, that power not being conferred till 
1856 by 20 Viet. ch. 57, sec. 22.

I am of opinion that the agreement to insure—which, if valid, 
is admittedly an equitable assignment—is not voided by the 
statute.

The circumstances under which it was given shew that it was 
not in fraud of creditors: the purchaser was receiving goods worth 
$3,500 for $1,000 cash with a mortgage for $2,500, for which the 
insurance was to be security. It would be nothing but plain 
honesty that the vendor should have such security.
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Nor does the form prejudice the claimant -there is indeed a 
provision authorising the insurance company pay to the claimant 
on production of the instrument, but there is also, before that 
clause, a complete equitable assignment.

The fact that the assignment is to the “mortgagee" is not of 
importance: the word “mortgagee" is short for the name of the 
claimant, and it does not at all follow that, if he cease to be “mort­
gagee" as against creditors, he is not to have the advantage of his 
assignment—-in reading the document we should substitute his 
name for “the mortgagee.” The form is the same as in some of 
the Lnglish cases.

The learned trial Judge cannot see that the claimant should 
have more advantage of the insurance obtained on account of the 
destruction of the goods than he would from the goods themselves 
intact. That difficulty, I venture to think, is met by supposing 
that he had no mortgage at all, but only an assignment of the 
insurance policy: then, so long as there was no fire, he would have 
no direct advantage of the goods; but, on the occurrence of a fire, 
he would receive the insurance money. I think that as regards 
other creditors that is the precise position of the claimant.

The cases Re London and Lancashire Paper Mills Co. Limited 
(1888), 58 L.T.R. 798, and Climpson v. Coles (1889), 23 Q.B.D. 
405, at p. 473, are also helpful, but I do not think it necessary to 
quote from them.

Having come to this conclusion concerning the covenant con­
tained in the chattel mortgage, I do not think it necessary to consider 
the effect of the subsequent document.

1 would allow the appeal with costs throughout.

Latchford and Middleton, JJ., agreed with Riddell, J.

Meredith, C.J.C.P. (dissenting) :—As it seems to me, the real 
question involved in this case is, whether we should give effect 
to the plain words of provincial legislation, or should endeavour 
to "side step" their effect. I employ an inelegant, but much 
used, in these days, expression, because it is one which shall doubt­
less l>est convey to the parties my meaning; and though less elegant 
is less ponderous than that which has been so long in vogue, in
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the ltoast about driving a coach-and-four through any Act of 
Parliament.

The apirellant took a chattel mortgage of goods, which after­
wards liecame the subject-matter of the fire insurance in question: 
and that mortgage was, as is admitted on all hands, “absolutely 
null and void as against creditors,’’ and some others. The 
respondents are creditors.

The mortgage contained the usual provision for insurance by 
the mortgagor of the mortgaged goods for the better security of 
the mortgagee; and the insurance in question was obtained for 
that purpose; that is, it was entirely and essentially a part of the 
mortgage; and, as 1 have said, a usual fart of all mortgages which 
cover insurable property.

Then, the mortgage being “absolutely null and void as against'' 
the respondents, how can any Court avoid the effect of this plain 
legislation, how ever hard a case it may, upon the surface, seem to lie?

Recourse is had to cases decided in England; but, in the first 
place, the enactment in force there is not the enactment in force 
here; and, in tlic second place, none of them is really at all like 
this case.

And, if the cases there could be binding in a case here, having 
regard to the difference between the enactments and other things, 
it may not be difficult to shew from them that the judgment in 
appeal is right.

In the case of Davies v. Hets, 17 Q.B.D. 408, it was decided 
that a bill of sale void under the English enactment is “void in 
tutu,’’ and not merely as regards the [>ersonal chattels comprised 
in it, so that the covenant for payment also contained in it is void 
also; and in all the subsequent cases dealing with Hint question 

• the same conclusion was reached. A recent one is Smith v. 
W hiteman, [1909] 2 K.B. 437. All these English cases, therefore, 
are in full accord with the plain words, which I have quoted, of 
our provincial enactment.

But there is a line of English cases, which decide that when, 
in a bill of sale made in England, a transfer is made of some 
property or right which does not come within the Bills of Sale 
Act, and is quite separable from anything transferred which is 
within tlie Act, the Act does not make void the transfer of the
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thing which is not at all within its provisions; in short, that it is 
not brought within its provisions merely because it happens to 
be made in the same writing as that in which the tiling within 
the Act happens to be written; and it may be added that it was not 
needful to go abroad for such case-law, because of the decisions 
to the same effect in cases under the enactment in question: the 
case of Hunt v. Long (1916), 35 Ü.L.R. 502, 27 D.L.R. 337, affords 
a recent instance. And it should lie observed that in the case in 
England, most relied ui>on by the appellant, the assignment of 
the “hire-purchase’’ contract, which was held to tie not within 
the Act, carried all the seller’s rights in the goods—the bill of sale 
seems to have been wholly unnecessary.

That case is In re Isaacson, [1895] 1 Q.B. 333, in which it was 
decided that a transfer of a contract, existing at the time of the 
making of the bill of sale there in question, was not invalid because 
included in a Dill of sale of chattels then in existence, which was 
void as to them under the Rills of Sale Act; the Court finding that 
there were “two‘distinct things”—an assignment of contract 
rights not within the Bills of Sale Act, and a transfer of property 
rights which was within the Act—-and it is difficult to understand 
how there could be a different adjudication if the case were one 
coming under the provincial enactment in question.

But what has such a decision to do with such a case as this, 
unless it be to make it plainer that under its facts it is altogether 
avoided by the enactment in question?

In that case there were two existing rights, one contractual 
and the other proprietary, when the bill of sale was made; in this 
case there was but one, the ownership of the chattels; the provision 
as to insurance wras merely a covenant contained in the mortgage, 
which falls with the mortgage, as the covenants did with the bills 
of sale in tire cases in England to which I have referred. If no 
mortgage, then no covenant with the mortgagee to insure the 
mortgaged goods for the benefit of the mortgagee; and, need it 
be added, if no sale, no debt, no mortgage, nothing to be insured 
or secured?

It was a covenant only to protect the security which the 
mortgaged chattels afforded; a covenant which could arise only 
liecause of, and as part of, that security; it was a case of no transfer
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cTcp' the mortgagor had done that which he covenanted to do; and, 
though he did it not, in equity it must be looked upon as if it had 
been so done; and the rights of the parties must be dealt with 
accordingly.

What then has the line of cases relied upon by the appellant 
to do with this case, unless indeed it be to make it plain that in 
England, under the enactments in force there, this case could 
not have been decided in the appellant’s favour?

In the case last referred to, it was said that the transfer of 
the goods could lie struck out of the bill of sale without affecting 
the hiring agreement, and then there could lie no question of its 
validity as an assignment of the contract merely. In this case, 
strike out the mortgage of the chattels, and nothing exists; except 
as mortgagee there was nothing the appellant had to insure or 
be insured for his benefit. He had parted with the property in 
and possession of the goods altogether, and had only the interests 
in them which the mortgage conferred upon him, including an 
insurable interest as mortgagee only arising out of and dependent 
upon this mortgage, which, as against the respondents, is “abso­
lutely null and void. ”

We must deal with this case, not with an imaginary one; 
and in this case there was but one debt and one insurable interest 
in the appellant, both arising out of and dependent upon the 
mortgage, which is still quite good between the parties to it, but 
not good as against the rights and interests of the mortgagor's 
creditors and some others. And to say that in all fairness the 
appellant should have the benefit of the insurance is only to say, 
in other words, that he should have the full benefit of the mortgage 
of the chattels—for, if fairness should give one, it should give the 
other, which is only the same thing in another form—but that 
kind of fairness can be accorded only by a repeal of the enactment 
in question.
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So too as to hardship, it is not all one-sided. The creditors 
have something to complain of in that respect if the common debtor 
t>e allowed to expend their money -the proceeds of their unpaid 
for goods in his hands—to make good to the favoured debtor a 
mortgage which the law says is void against them.

The appellant’s claim depends entirely ui>on the covenant in 
the mortgage. All that was done subsequently was done by 
reason of, and under, its provisions.

In my opinion, the judgment appealed against is right and 
should be affirmed. Therefore I am in favour of dismissing the 
appeal. Appeal allowed.
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ANDERSON ▼. THE KING. CAN.
E* parte NICKERSON. —

Supreme Court of Canada, Davies, C.J., Idington, Duff, Anglin, lirudeur and 
Mignaull, JJ. 1919.

Waters (§ I C—53)—Wreck—Obstruction to navigation—Removal—
Liability of owner—Sale—Statutory requirements.

Where a wreck obstructs navigation, the Minister of Marine may pro­
ceed to remove the obstruction according to the provisions of the Navi­
gable Waters Protection Act, R.S.C. 1906, ch. 115, secs. 16-18; and on 
complying with the statutory requirements, may recover the costs of 
such removal from the owner of the wrecked vessel at the time the 
wreck was occasioned notwithstanding the subsequent sale to a third

[The King v. Anderson (1919), 46 D.L.R. 275, affirmed.]

Appeal from the judgment of the Exchequer Court of Canada, Statement. 
(1919), 46 D.L.R. 275, 18 Can. Ex. 401, in favour of the Crown.
Affirmed by equally divided Court 

J. MeC. Stewart, for appellant.
R. V. Sinclair, K.C., for respond *nt.
Davies, C.J.:—I am of the opinion that the judgment of the D»Tiw.CJ. 

Exchequer Court was right and that this appeal should be dismissed 
and such judgment confirmed.

As there is an equal division of opi don in this Court, in 
accordance with our usual practice there w 'll he no costs of the 
appeal.

The action was brought by the Crown under the Navigable 
Waters Protection Act to recover expenses incurred by the Crown 
in removing a wreck from Barrington Passage, Nova Rcotia, on the 
ground that the passage was a public harbour of Canada and that 
the wreck constituted an obstruction to navigation.
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„ The facts necessary for the decision of the ajjpeal are clearly
8 C. and concisely stated in the written reasons of Brodeur, J., with 

Anderson which 1 concur.
The Kinu * bane m>' judgment upon the fact that the evidence shews 
Ex parte 8U< ^ a an^ 8U*,8bmtial compliance with sec. 17 of the Navigable 
Nickerson. Waters Protection Act, R.S.C. 1906, ch. 115, as entitles the Crown 
Dtriaa. cj. to maintain this action under sec. 18 of that Act.

No injustice whatever was, in my opinion, sustained by the
appellant.

If a reservation of projierty rights in the debris of the vessel 
after I icing blow n up had liecn made, the amount of the tender 
would have been necessarily increased by such a problematical 
value as the tenderer might put ujion such debris and the owner 
obliged to pay the increased amount.

The circumstances of the case were such as called for the 
exercise by the Minister of a wise and prudent discretion and I 
think in accepting the tender with the provision that the propert y 
in the debris of the wreck in question when blow n up should belong 
to the tenderer, the Minister exercised, under the circumstances, 
such discretion and one in the interests of the owner Anderson, 

idington j. Idington, J.:—This is an appeal in an action brought by the 
respondent in the Exchequer Tourt to recover the cxi>enses of 
removing a wreck, under and by virtue of the Navigable Waters 
Protection Act, R.S.C. 1906, ch. 115. At common law there 
could be no such relief. The rights and remedies in question are 
entirely the creature of the said statute which has given a new 
remedy.

Section 16 provides that:—
The Minister may . if, in his opinion: (a) the navigation of any

such navigable water is obstructed, impeded or rendered more difficult or 
dangerous by reason of the tvreck . . . cause sucli wreck, vessel or part
thereof or other thing, if the same continues for more than 24 hours, to lie 
removed or destroyed in such manner and by such means as lie thinks lit, 
and may use gunpowder and other explosive substance for that punaise if ho 
deems it advisable. (See Amendment 8-0 Ed. VII. 1009, ch. 28, sec. 3.)

Section 17 is as follows:—
17. The Minister may cause such vessel, or its cargo, or anything causing 

or forming part of any such obstruction or obstacle, to be conveyed to such 
place as he thinks proper, and to be there sold by auction or otherwise as lie 
deems most advisable; and may apply the proceeds of such sale to make 
good the expenses incurred by him in placing and maintaining any signal 
or light to indicate the position of such obstruction or obstacle, or in the 
removal, destruction or sale of such vessel, cargo or tiling.
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2. He shall pay over any surplus of such proceeds or |k>rtion thereof 
to the owner of the vessel, cargo or tiling sold, or to such other persons as 
shall be entitled to the same respectively.

The Minister did not direct anything to lie conveyed to any 
place;, or to lie sold by auction. What happened was that he adver­
tised for tenders for the execution of the work and in the advertise­
ment expressly provided as follow s:-
the materials in the obstruction, when the removal is satisfactorily completed, 
but not before, to become the property of the contractor.

The contract for removal was let to the firm which made the 
lowest tender based on specifications thus providing for the dis­
position of the pro]>crty. Upon the execution of the work the 
contractors took the projwrty as their own and afterwards, it is 
said, sold a part for some $129, and had still some more left. It 
is quite evident, I think, that there was not sufficient value in the 
wreck or the material of which it was composed to leave any 
balance in favour of the api>ellant. And inasmuch as he had sold 
to one Nickerson his rights in the wreck for $5 on the terms of 
removal, there would not l>e any grevions wrong done to the 
appellant by what transpired. That, however, is not the1 question.

Even if we could find that there was a very trilling sum realised 
out of the pro])erty after its removal, I do not see how that would 
affect the question involved.

That question is reduced solely to the one question of w hether 
or not in this new remedy given the Crown to recover from the 
unfortunate owners of a wreck the cost of removing it, the steps 
laid down in the statute giving the remedy, as a condition pre­
cedent thereto, have been observed. 1 have come to the con­
clusion that they have not l>een observed.

So clear a departure from the terms of the Act should not, 
I submit, be maintained, no matter how well intentioned the 
modification made by the Minister or his deputy in carrying into 
effect the provisions of the Act may have been.

I think the appeal should t>e allowed with costs.
Duff, J.:—The decision of this appeal turns uj>on the con­

struction to be given to secs. 13, 14, 10, 17 and 18 and particularly 
sec. 18 of the Navigable Waters Protection Act, Il.S.C. 1906, 
ch. 115. By the combined operations of secs. 13 to 10 inclusive 
the Minister is authorised in certain circumstances where the 
navigation of navigable waters is obstructed, impeded or rendered
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more difficult or dangerous by reason of the wreck, sinking or 
grounding or any part thereof to
cause such wreck, vessel or part, thereof or other thing, if the same continues 
for more than 24 hours, to be removed or destroyed in such manner and by 
such means as he thinks fit, and may use gunpowder or other explosive sub­
stance for that purpose, if he deems it advisable.

By sec. 17
the Minister may cause such vessel, or its cargo, or anytliing causing or 
forming part of any such obstruction or obstacle, to be conveyed to such place 
as he thinks proper, and to be there sold by auction or otherwise as he deems 
most advisable; and may apply the proceeds of such sale to make good the 
expenses incurred by him in placing and maintaining any signal or light to 
indicate the position of such obstruction or obstacle, or in the removal, 
destruction or sale of such vessel, cargo or tiling.

Section 18 (see amendment 8-9 Edw. VII., 1909, ch. 28, see. 4) 
provides that where the Minister
has caused to be removed or destroyed any wreck, vessel or part thereof, 
or any other tiling by reason whereof the navigation of any such navigable 
waters was or was likely to become obstructed, impeded or rendered more 
difficult or dangerous . . and the cost of maintaining such signal or
light or of removing or destroying such vessel or part thereof, wreck or other 
tiling has been defrayed out of the public moneys of Canada; and the net 
proceeds of the sale under tliis Part of such vessel or its cargo, or the thing 
which caused or formed part of such obstruction are not sufficient to make 
good the cost so defrayed out of the public moneys of Canada, the amount 
by wliich such net proceeds falls short of the costs so defrayed as aforesaid, 
or the whole amount of such cost, if there is nothing which can be sold as afore­
said, shall be recoverable with costs by the Crown (a) from the owner of such 
vessel or other thing, or from the managing owner or from the master or 
person in charge thereof at the time such obstruction or obstacle was occasioned

The dispute arises in this way: The schooner “Empress” 
was burned to the water’s edge in Barrington Passage, a pul-lie 
harbour, and was abandoned to the underwriters as a total loss. 
By them it was sold at auction for $5.00 to one Nickerson who, after 
several ineffectual efforts, abandoned the attempt to remove the 
wreck. The Minister advertised by tender for the execution of 
the work of removal and in the contract which was let for $750, it 
was stipulated that “the materials in the obstruction when the 
removal was satisfactorily completed, but not before,” were to 
“become the property of the contractor.”

By the contractor the wreck was blown up and the pieces were 
removed to the adjacent shore and eight iron knees weighing oxer 
a ton, and about 150 lbs. of copper were taken by the contractors 
to Yarmouth and sold by them for their own benefit.
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In this action the Crown sought to charge the appellant under 
sec. 18 with the whole cost of removing the wreck and Cassels, J., 
the Judge of the Exchequer Court, has held that the apjiellant is 
liable, 46 D.L.H. 275, 18 Can. Ex. 401. The appellant contends 
that the conditions of liability under sec. 18 have not come into 
existence.

At common law the owner of a vessel Incoming an obstruction 
to navigation in the absence of negligence or wilful default of the 
owner or persons in control of her, is not resjionsible for the 
consequences of the obstruction, or chargeable with the cost of 
removing it, and the Navigable Waters Protection Act iinjioscs a 
new liability upon the owners of ships, which comes into existence 
in certain defined conditions; a liability which it would lie difficult 
in many cases to descrilic as just or fair or reasonable.

On well-known principles the party who asserts in a particular 
rase that the conditions of a new statutory liability have 
come into existence, must establish that proiiosition strictly and 
in ascertaining whether that is so or not, the inquiry is: Do the 
facts established clearly fall within the statutory description of 
those conditions?

Now when sec. 18 is read in connection with sec. 17, it liecomes 
apparent that “sale under this part” in sec. 18 refers to the sale 
authorised by sec. 17, and sec. 18 provides, if not in explicit terms, 
at least by plain implication, that if there is anything which can 
be sold, it is only the difference lietween the net proceeds of the 
sale of it and the amount of the costs which can le recovered.

It is quite clear that there was something of appreciable value 
which could be sold; the parts of the vessel, that is to say, which 
were taken away by the contractors and sold for their own account. 
And the appellant is entitled to succeed unless the condition of the 
statute is satisfied that there was a sale of these parts within the 
meaning of the statute.

On liehalf of the Crown it is contended that the provision of 
the contract transferring the ownership of the materials to the 
contractor upon the completion of the work of removal, constituted 
a sale within the meaning of the Act. The consideration for this 
term of the contract would he found, it is argued, in an appropriate 
allowance made in the stipulated compensation which would be 
reduced in consequence of the supposed value of the stipulation in 
the eyes of the tenderers. The cost of removal being thus dimin-
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ished and the hurden ipon the owner corres|>ondingly lightened 
the owner, it is argued, would in this way get the equivalent in 
value of the materials just as if they had licen sold as the statute 
contemplates.

The answer to this contention is and I think it is a complete 
answer, that the statute provides for no such thing. Neither in 
form nor in substance does this stipulation in this contract fulfil the 
statutory condition. The statute provides for a sale at auction 
and sec. 18 makes it quite plain that what is contemplated is a 
sale in the ordinary sense, that is to say a sale for an ascertained 
price which, if less than the cost, can be deducted therefrom in 
order to determine the amount of the liability under that 
section.

Moreover, it would lie rash to assume that the procedure under 
consideration would in all cases operate as favourably to (In- 
owner as that prescrilied by the statute. Under this procedure the 
competitive bidders are limited to persons who are prepared to 
tender for the execution of all the work of removal. Under the 
statutory procedure the bidders would include all persons 
naturally desirous of buying the articles for sale.

The apiK-al should lie allowed and the action dismissed with 
costs.

Anglin, J.:—I was at first inclined to think that there had 
been sulistantial compliance with sec. 17 of the Navigable Waters 
Protection Act, R.8.C. 1906, ch. 115, sufficient to entitle the 
Crown to maintain this action under sec. 18, But further con­
sideration has led me to the conclusion that this view cannot be 
sustained—somewhat reluctantly because I incline to think the 
course adopted may have been quite as beneficial to the appellant 
as a strict compliance with sec. 17 would have been.

Tenders were called for by an advertisement for the removal or 
destruction, under sec. 16, of the wreck of the defendant’s vessel 
on the footing that the property in it after removal or destruction 
should belong to the contractor. It may lie surmised that in this 
case something approximating their salable value after the ship 
was blown up had already been allowed to the Crown by the 
contractor in reduction of the amount of his tender for the destin- - 
tion of the vessel and that the defendant, therefore, received the 
benefit of such salable value. But if that be the fact, and if proof
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of it would entitle the Crown to maintain this action, such proof 
is entirely lacking; and in many other cases—jx*rhaps the great 
majority—little or nothing would lx* allowed by a tenderer for 
the value of possible salvage from a submerged wreck to In* removed 
or destroyed by him. On the other hand, after removal to the 
shore or to some other accessible place,portions of the same1 vessel 
or cargo might have a very substantial value and be readily 
salable.

We are required to place a construction on secs. 17 and 18. 
The latter section confers on the Crown a right which it did not 
theretofore enjoy. Arrow Shipping Co. Ltd. v. Tyne Improvement 
Commmioners, [1894] A.C. 508, at pages 527-8. It subjects the 
owner of a vessel which founders in a place where it constitutes an 
obstruction to navigation, who may be entirely free from blame, 
to what may be a very serious burden. It is only fair to him that 
any conditions which Parliament has attached to the imposition 
of that burden should be fulfilled. Section 17 imposes such a 
condition. If after the removal or destruction of a vessel by or at 
the instance of the Crown under sec. Iti there should be anything 
left “which can be sold,” it must then be “sold by auction or 
otherwise” under sec. 17 before the Minister may invoke the 
remedy created by sec. 18 of maintaining an action for the balance 
of the expenses incurred by the Crown after crediting the proceeds 
of a sale under sec. 17. Disposing of what may prove to be of 
salable value after removal or destruction by inviting tenders for 
the removal or destruction on the? basis that it shall belong to the 
contractor may be a convenient, possibly the most convenient, 
method of dealing with such a situation as was presented in the 
case at bar. It may under some circumstances even be more 
advantageous to the owner than the course prescribed by sec. 17. 
Rut it is not that course; nor can it be said that it has been shewn 
in the present case to have liecn its substantial equivalent, if that 
would suffice.

1 am for these reasons, with great respect, of the opinion that 
the appeal must l>e allowed and the action dismissed.

Brodeur, J.:—This is a case where we are called upon to 
construe certain provisions of the Navigable W aters Protection 
Act, R.8.C. 1906, ch. 115, concerning the sale, the removal or 
< lost met ion of the wrecks in navigable waters.

17 50 lu. r.

VAN.

8. C.

Anderson

The King;
Ex CARTE 
Nickerson.

Brodeur. J.



238 Dominion Law Reports. 150 D.L.R.

CAN.

K C.

Anderson 

The King; 

Ex rum
NlCKI.IVtOX.

Brodeur, J.

The an ellant, Anderson, was the owner of a schooner called 
•Fn-press”; and on November 10, 1915, while lying at anchor iii 
Pairing ton Passage, the vessel was burnt to the waters edge and 
became an obstruction to navigation.

The owner was notified by the Department of Marine1 ami 
Fisheries that it was his duty, under the provisions of the Act. to 
remove the schooner and, on November 18, Anderson caused the 
vessel to be sold at public auction to the highest ladder, and he 
stipulated that the purchaser should assume all responsibility for 
its removal. A person offered and paid $5 for the vessel, stripped 
her of everything of value and abandoned the remains after having 
unsuccessfully tried to remove the vessel.

The department then advertised for tenders for the removal of 
the wreck; and, in view of what had happened, stated in the notin­
calling for tenders that the materials of the vessel, when the 
removal has been satisfactorily completed, should become the 
property of the contractor. The successful tenderer, as requested 
by the notice calling for tenders, stated that he intended to blow 
the hull into pieces and agreed to do the work for $750. The 
present action has been instituted by the King to recover the sum 
of $750 and cost of advertisements, and some other incidental 
expenses.

The point raised by the appellant is that the sale of the vessel 
is a condition precedent to the right to recover the expenses of 
removal and that the Minister did not properly exercise his 
discretion as to whether the wreck is an obstruction to navigation 
and as to the manner of its removal.

By the provisions of sec. 16 of the Act the Minister 
may cause any wreck to be removed or destroyed in such manner and by such 
means as lie thinks fit and may use gunpowder and other explosive sub­
stance for that purpose if he deems it advisable.

In the present case, the Minister called for tenders and in tin- 
notice the tenderers were asked to state how they would do tin- 
work. Different modes were suggested by the different tenderers; 
and the Minister having decided to accept a tender which provided 
that the vessel would be destroyed shews that the discretion has 
l>een properly exercised by the Minister and that in his view tin- 
hull should l)e destroyed.

It is rather evident in this case that the vessel could not easily 
be removed in view of the condition in which she had been left
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after the fire, ami in view of the efforts made liv the first purchaser. 
Beside*, the Minister was not l round to remove her. It was 
absolutely within his disent ion to remove or to destroy her.

The Minister could then hate purely and simply asked for 
tenders for her destruction. But in this ease, in on 1er that the 
owner could get from the vessel as much la-nefit as possible, he 
provided that the successful tenderer should liecune the owner of 
the wreck and should consider in his tender the value of such 
wreck. As I said, it was not necessary for the Minister to provide 
for that. He could have simply called for tenders for the destruction 
of the ship without providing at all for setting any value ii|x>n the 
hull. That condition was put in for the benefit of the owner; and 
he should certainly not now lie entitled to complain and say the 
Minister had no right to do that.

I consider that the Minister substantially complied with the 
provisions of the law; and if he failed in something, it was in 
conveying to the owner certain liencfits which otherwise the latter 
could not get.

For these reasons 1 consider that the action which was main­
tained by the Court lielow was well founded and the apiieul from 
its judgment should be dismissed with costs.

Mignault, J.:—The only question that merits serious dis­
cussion here is whether the appellant is right in his construction of 
secs. 13, 14, 15, 10, 17 and 18 of the Navigable Waters Protection 
Act, K.S.C. 1906, ch. 115, as amended by 8-9 Ed. VII. 1909, 
ch. 28, so that the wreck not hat ing been sold by auction by the 
Crown for the recovery of the cost of its destruction, the 
respondent cannot recover from the apjrellant the amount neces­
sarily paid for the removal of the wreck. Otherwise it is obvious 
that the claim of the Crown is one which the appellant should pay.

The schooner "Empress,” while anchored at Barrington 
Passage, a public harbour, was burnt to the water's edge, and was 
abandoned to the underwriters as a total loss and by them, on 
their account and on account of the owner, sold by auction for $5 
to one Nickerson, the purchaser obliging himself to remove the 
wreck. Nickerson swears that he twice tried to remove the remains 
of the schooner to the shore and failed and so abandoned it where 
it was, after taking away what could be stripped off. The Minister, 
after notifying the owner to remove the wreck and this not l>eing
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done, advertised for tenders to remove it, the materials to lielong 
to the tenderer, and received several tenders, the lowest being 
$750, and the highest $2,700. The lowest tender was accepted, 
the wreck blown up with dynamite, and some of the materials 
were sold by the contractor. The Crown sued the appellant and 
the latter served a third party notice on Nickerson, but the issue 
was tried between the Crown and Anderson, and it was agreed that 
if the plaintiff succeeded against Anderson, the trial between 
Anderson and Nickerson would come on at a subsequent date.

As I have said, the claim of the (Town is one which Anderson 
should pay unless, adopting his construction of the Navigable 
Waters Protection Act, it le held that the sale of the wreck under 
sec. 17 is a condition precedent to the right of the Crown to claim 
from the owner the cost of removal.

That this question of construction is not free from difficult> is 
shewn by the division of opinion among the menders of this < mut. 
kSection 17 deals with the sale of the obstruction or wreck. In form 
it is permissive and says that the Minister may cause such vessel, 
or its cargo, or anything causing or forming part of any such ob­
struction or obstacle, to be conveyed to such place as he thinks 
proper, and to be there sold by auction or otherwise as he deems 
most advisable. The evidence here is that the wreck could not le 
removed from the place where it formed an obstruction, while 
certain materials, such as the chains, anchors, etc., could lx- and 
were taken away by Nickerson to whom the whole wreck had been 
sold, on account of the owner and underwriters, with obligation 
to remove the wreck, before the appellant received the letter from 
the Government ordering him to remove it. That the appellant 
bid $3 and did not judge it wise to go higher than $5, the amount 
of Nickerson’s bid, shews that he considered the game was not 
worth the candle on account of the obligation incumbent on the 
purchaser to remove the wreck.

It is true that the contractor was allowed to dispose of tin- 
remains of the wreck after blowing it up. But if all these remains 
had to be brought by him to shore and then sold so as to defray 
in part the cost of removal, the contractor would no doubt ham 
charged more, so that the appellant gets the benefit of the value of 
anything remaining after the wreck was blown up.

Con ing back now to secs. 17 and 18, a not unreasonable con-
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struct ion of sec. 17 would lie that where the wreck or obstruction, 
or a material part thereof, cannot In* conveyed to the shore and 
sold, there is no obligation (and I think that the word “obligation " 
is too strong for a provision such as sec. 17, which is as I have said, 
permissive in form) to sell it by auction, and if in such a case there 
is no direction in the statute to sell the wreck, the sale cannot lie a 
condition precedent to the right of the Crown to recover the cost 
of removal.

Moreover, if the Minister had caused the wreck to be sold 
where it stood, owing to the impossibility of removing it, there is 
no reason to suppose that a larger sum would have I men realised 
than that paid by Nickerson for, obviously, if the Minister sold 
the wreck, a necessary condition would have been that the 
purchaser should remove it.

But the appellant contends that after the wreck was blown up 
the remains should have l>een sold and credited to him. I have 
already answered that in that event the contractor would no doubt 
have charged more for removal.

I may add that sec. 18 contemplates the case where there is 
nothing that can be mid and in that event nothing is to be credited 
to the owner in deduction of the cost of removal. Hen; of course 
there were some iron knees and copper, but the sale of this stuff 
would not have benefited Anderson, as I have observed, if the 
contractor, deprived of these materials, had charged more for 
removal, and the whole of it is to my mind so insignificant that 
the maxim de minimis non curat lex may l>e usefully applied.

On the whole, I consider that the appellant has suffered no 
prejudice, and to allow his technical objection to prevail would 
deprive the Crown of the right to ever recover what is due by him.

I would dismiss the appeal w ith costs.
Appeal dismissed by equally divided Court.
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MILLS v. BIDEN# N, s.
\ova Scotia Supreme Court, Harrù, C.J., iAtvyUtj amt Drysilale, JJ.

December 19, 1919. <*•

W ills (| III (i—126)—Interpretation—Devise of real estate to widow 
—Fee or life Interest -Intention of testator—Benefit to 1
CHILDREN.

The intention of the testntor must be given effect to in every will.
It must be enrefully considered in tletermining the effect of the wording 
and general construction of the will.

[Comtskey v. Houring-Hanbury, [ 1906) AX'. X4, followed; (inffith v.
Uughee, (1892] 3 Ch. 105, distinguishiMl]
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N. S. Appeal from the judgment of Chisholm, J. (1918), 48 D.L.R.
8. C. 662, in favour of plaintiffs in an action claiming the iiossession of

Bidkn.

land and rents and mesne profits thereof, and dismissing defendant s 
counterclaim. Affirmed.

F. L. Milner, K.C., and T. S. Moyers, K.(\, for appellant.
V. J. Paton, K.C., and K. T. Parker, for respondent.

Harri., CJ. Harris, C.J.:—William Nelson Mills died on or al>out August 
16, 1862, being owner in fee of the lands and premises hereinafter 
referred to and also of other lands. He left a will reading as follows:

This is the last will and testament of me William Nelson Mills of Amherst 
in the County of Cumberland, carriage maker. I give and dense and bequeath 
unto my wife Elizabeth Mills all my real and personal estate of which I shall 
die seized and jiossessed or to which I shall be entitled and all debts which may 
be due to me at the time of my decease with full power and authority for her t«. 
dis|K>se of the same at her discretion by absolute deed or deeds of conveyance 
executed by her, or by her last will and testament among my children or any 
one of them and should she die without executing such deed or deeds or last 
will and testament, then the same to be divided among my children surviving 
or their legal representatives if dead share and share alike. And I commit 
the guardianship of my children Elizabeth and Hibbert until they attain full 
age unto my said wife whom I also constitute and appoint sole executrix of 
my last will testament and devise. In witness whereof I have hereunto net 
my hand and seal the eighth day of August, 1862.

Probate wan granted to the widow Elizabeth Mills in January,
less.

The plaintiffs are children of William Nelson Mills and the 
children of the deceased children or their representatives.

After the death of William Nelson Mills his widow seems to 
have thought that she was the owner in fee of the real estate and 
she made a deed of a portion of it to one William Hamilton. This 
deed is dated May 6, 1873, and the defendant claims under con­
veyances from Hamilton or his grantees.

The widow of William Nelson Mills died on March 12, 1902, 
without having disposed of the property by deed or will among the 
children of the deceased and the plaintiffs’ action is brought to 
recover possession of the"land so sold to Hamilton and subsequently 
transferred to defendant. The widow transferred all the real 
estate of the deceased to various persons and buildings have been 
erected on some of the lots and the property has very largely 
increased in value and a number of actions are pending all of which 
depend upon the decision in this case.

The main contention is as to whether the will of William Xc!nhi
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Mills on the true construction thereof gave Ins widow the foe nr 
only a life interest in the n-al estate. If she took in fee simple then 
it is admitted that her deed to Hamilton and the subsequent deeds 
vested a good title in defendant.

On the other hand, if the will only gave the widow a life estate 
in the real estate of the deceased, it would seem to follow that she 
could convey a life estate only.

In stating the ease in this way I do not overlook certain con­
tentions made on liehalf of the defendant on the argument to 
which I shall refer later.

The rase was tried liefore Chisholm, ,)., at Amherst, and his 
decision was in favour of the plaintiffs and this appeal is asserted 
herefrom, 48 D.L.R. 662.

The first question is as to the construction to lie put u|kui the 
will:

Was it the intention of the testator (to I*' gathered of course 
from the words of the will) to give his wife a fee simple, or only a 
life estate, with a power to convey or to will it to the children or 
any one of them and a gift over to the children equally on failure 
to exercise the power to convey or will it in their favour?

Reading the whole will together 1 think the testator's intention 
is clear. His intention that his children should benefit is perfectly 
obvious as is also his intention that they should at least take on 
the death of his wife. They are to take liefore her death if she in 
her discretion should so decide and should convey it to them other­
wise on her death either by her will in their favour or otherwise 
under the testator’s will equally. I do not sec how a plainer 
intention to benefit the children could have l>een manifested. 
They were all infants when the testator made his will and, having 
confidence in his widow, he gave her power to make deeds of it 
or will it between the children or give it all to one of them in her 
discretion, but if she did not so convey it or will it, then it was to 
go to the children equally on her death.

In the argument of counsel for the defendant it was sought to 
divide the will into three distinct and separate parts or clauses 
and to ignore the fact that the gift to the wife and the s, eeial 
power to convey or will it among the children and the gift over to 
lhe children was all contained in one sentence. That fact h 
entitled to consideration, and is an indication, I think, of the
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intention of the testator to give the widow only a limited estât, 
and not the fee.

The Earl of Halshury. L.C., thought this fact entitled to son.v 
weight in ('omiskey v. Hourivg-Hanbury, [1905] AX’. 84.

Another thing which is very significant as indicating the inten­
tion to restrict the interest of the widow is the fact that all tin- 
property is to he kept intact until the widow makes the conveyance 
or will giving it to the children or one of them, and if she does not 
convey or will it to the children then it is to he kept intact until 
her death.

1 underscore : the words of the will which make this apparent
“I give devise and bequeath unto my wife Elisabeth Mills 

all my real and per zonal estate of which 1 shall die seized and as­
sessed or to which I shall he entitled . . . with full power and 
authority for her to dispose of the tame at her discretion l>\ 
absolute deed or deeds of conveyance executed by her or by her 
last will and testament among my children or any one of them and 
should she die without executing such deed or deeds or last will 
and testament then the same to lie divided among my children, etc."

It is the same property given to the wife which she has power 
to convey or will to the children and the same identical propert \ 
and all of it which is to go to the children if she does not convey 
or will it.

This was also a feature in the Comiskey ease which the House 
of Lords thought indicated an intention to limit the estate of which 
the wife was to take. Pee per Lord Halshury, LX’., page 88.

One cannot but he struck by the many features common to 
this case and the Comitkey case, and I am unable to distinguish 
that case from this, except (in one unimportant point referred to 
but not relied upon to any extent) that in that ease there* was a 
gift of a sum not exceeding £150 to Charles Fisher “as my dear 
wife may deride upon.”

It is, I think, obvious that the decision would have hern the 
san e if this clause* hael not been contained in the will in question 
in that case*.

1 refer ] articularly to the re*ase>ns for judgn ent e>f L.J. Cozens- 
Harely in the Court e>f Appeal, reported. |lti(HJ 1 Ch. 415, and the* 
jueigment of I/>rd Halshury. Lord Davey, and Lore! Jan es, in the 
Louse of Ixirels, [1905] AX'. 84.

M'mlcrscored words arc italicized.
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See also Shearer v. Hogg (1912), (» D.L.R. 255. 46 (an. S.V.H. 
492.

It was strenuously argued that the two eases referred to 
turned u]>on the fact that there was a trust created. It is clear 
if one reads the decisions to which I have referred in the Comiskey 
case that the decision did not turn ui»on the quation as to whether 
or not there was a trust. It was a question as to the intention of 
the testator to lie gathered from all the words of the will, and more 
than one of the Ixirds speak of the fact of there lieing a trust or 
not being a trust as making no difference in the decision.

I treat the first part of the clause of the will in this ease as 
broad enough to give the wife a fee in the first instance and they 
are practically the same words as us<h! in the Coneiakey case, 
except that they were followed by the word "absolutely;” but no 
will can be interpreted by one clause alone, still less by a part of a 
clause or sentence. We must read the whole will together and 
so reading it I have no doubt that the testator did not intend his 
wife to take more than a life or limited interest with a power to 
convey or devise the property to the children and a gift over to 
them on her death if she had not conveyed or devised "the same” 
among the children in her lifetime.

It was argued that the power given by the will was to be read 
us an absolute jxnver to sell and convey and that the words "among 
mv children or any one of them" were to lie restricted in their 
application to the |>ower to appoint by will.

I do not hink that is the natural meaning of the words and I 
can see no rca. on for giving them a forced or strained construction 
when the natural meaning seems so obviously to be the one 
intended.

The decision of Criffith v. Hughes, [1892] 3 Ch. 105, cited to us 
as supporting the construction contended for is, I think, really 
an authority the other way. It seems to admit or take for granted 
that the natural meaning was to be departed from in that case for 
special reasons which are not applicable here. 1 think this ground 
tails and that the jiower to dispose of the property given to the 
widow was limited to the children of the deceased and this 
whether it was exercised by deed or will.

It was also contended by counsel for the defendants that there* 
was an implied power of sale in the widow; that she could sell and
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<*tm\ vy u good title to anyone and her deed was therefore good, 
and if the heirs had not received their share of the proceeds tin \ 
wen* without remedy except against the estate of the widow. 
1 cannot find any warrant for this and it seems opposed to principle 
and authority. The limited power would exclude any such 
implied authority as is suggested.

The principle of Kenmirthy v. Bate (I8l)2j, 0 Yes. 702. and 
other caw's following it, does not in my opinion apply, h i» 
perfectly obvious, as the trial Judge has found, that the widow 
never pretended to exercise the power given her by the will. < hi 
the other hand, she thought she owned the property in fee ami 
dealt with it as her own.

The argument as to the Statute of limitation* also fails. It 
was admitted that the statute did not bar the claim unless tin- 
plaintiffs' right of entry liegan in 1873 on the date of the deed from 
the widow to Hamilton. It was urged that by conveying in fee 
to Hamilton she made a tortious feoffment which gave an immedi­
ate right of entry to those in remainder and it was claimed that 
more than 40 years had elapsed since this deed was given and the 
claim of the plaintiffs was absolutely barred. It will l>e seen that 
this whole contention is based upon the theory that the English 
law of forfeiture by alienation was a part of the common law which 
was in force in this Province.

Before the argument was closed Mr. Milner, one of the counsel 
for the defendant, very properly called the attention of the Court 
to the case of Berry v. Berry (1882), 16 N.8.R. 66, in which it was 
distinctly held that the law of forfeiture by alienation had no 
application in this Province. That case disposes of the contention 
as to the Statute of Limitations and I understood counsel lor 
defendant so admitted. I mention the matter only liecause the 
question is dealt with at some length in the judgment appealed 
from.

Another question argued at some length was the question of 
estoppel or acquiescence. The contention as I understand it is 
that at least one of the plaintiffs, C. Hiblwrt Mills, was estopp'd 
from claiming in this action liecause he knew there was a will ami 
he therefore had constructive notice of the contents of it ami must 
lie taken to have read it and understood it in the sense in which 
the Court* will finally interpret it. It was also said that he was
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hound to know the law and therefore he must lx» taken to have ‘ • s;
known that his mother could not convey it away, and knowing all < <
this he stcxx! by and allowed Hamilton, an innovent purchaser. to \|,u>
s|>end his money on the property. Hiukn

The counsel for the plaintiffs, besides denying the facts to be 
as alleged by defendant, denied that plaintiffs could be affected by 
constructive notice of the contents of a will which he swore he had 
never read, and countered by arguing that if plaintiff was IxmhmI 
to know and to correctly interpret a will he had never aeen Ix'cause 
his title depended ui>on it, so also the defendant was hound to 
know and correctly interpret this will upon which her title de­
pended; and upon this theory the defendant was not misled and 
did not expend her money innocently, but with full knowledge that 
the widow could only convey a life interest and therefore there 
could be no estop|>el.

I accept the findings of the trial Judge, 48 D.1..R. tiff2, at titih, 
that:—

Flizalieth Mills the widow, William J. Hamilton the first purchaser, and 
every subsetpivnt grantor and grantee of the property down to and including 
the defendant honestly believed as to every conveyance purporting to puss a 
fee simple, that a good title in foe simple paused. With respect to Hymn 
Mills who was al>out 22 years of age when his father died, I am of the opinion 
that he honestly believed that the property was devised to lus mother in fee 
and was conveyed by her in fee to Hamilton; and that Byron Mills so honestly 
believed down to the day of his death. Klizoheth Fowler died in 1871 and 
before the conveyance to Hamilton. I am of opinion that her son Herbert 
Few 1er honestly believed that his grandmother had a title in fee and conveyed 
such title to Hamilton and that he was of that belief down to his death. I 
believe tliat the plaintiff, C. Hibbert Mills, thought as his brother did as to 
the title until a short time before this action was brought. I find also that 
the price |Miid by Hamilton for the homestead, $2.400, represents fairly the 
value of the property in 1873. I find further that Byron Mills and the 
plaintiff, C. Hibbert Mills, knew that Hamilton was erecting a hotel on the

I cannot find that there was any fraudulent standing by on the part of 
the plaintiff, C. Hibbert Mills, or on the part of the other plaintiffs or any­
body through whom they chum. These parties were not aware of their 
own rights, nor were they aware of the ignorance or mistake of the pur­
chasers as to their rights.

And I agree with him that then» cannot Ik» any c8lo]>|x»l or 
arquienmn-e in this cast*.

The ease of Willmott v. Harlnr ( 1880), 15 ( h. 1). Off, establishes 
that the acquiescence which will deprive a man of his legal rights 
must amount to fraud, and it is ngpwry that the party setting 
up the estoppel must have made a mistake as to his legal rights
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and must have* expended money on the* faith of his mistaken rights. 
It is also necessary that the party against whom the estoppel is 
set up should know of the existence of his own right which is 
inconsistent with the right claimed by the other party and he must 
also know of the other party’s mistaken belief in his right, ami 
he must have encouraged him in the exj>cnditurc of the money 
either directly or by abstaining from asserting his legal rights. 
Many of these* elements are wanting in this case*.

I, i>erhaps, ought to refer to a contention made in this connec­
tion with reference to a letter written by the plaintiff (’. Hibbert 
Mills to one* Dan McLeod, which was use*d in cross-examining this 
plaintiff. The letter was not put in by either side, but it was 
argued that the plaintiff’s counsel had made it ex idence by insi>c< t- 
ing it. It is unnece*ssary to express any opinion on this question 
because*, assuming this letter to be admitteei in evidence, there* is 
nothing in it to affect the case*. The letter was xvritten in June. 
1917, and the writer after stating that he received some $475 from 
his mother at the time of his le*aving home and later xvhen he was 
evidently in nee*d of funds says: “That’s all I ever received out of 
the estate.” It was argued that this was an admission that when 
he got these moneys from his mother he knew they came from tin- 
proceeds of the sale of the real estate. The money in all probability 
did not come directly from the sales of property and, as 1 under­
stand it, the writer did not mean to suggest that they did. What 
I think is a fair inference from his language is that all he got from 
his mother were these advances and if they were charged against 
his share of the estate he had still a large claim. That is, I think, 
the obvious meaning of his letter. Then, again, while the letter 
was not put in as evidence in the case, such parts as the counsel for 
defendant considered important were read to the plaintiff and lie 
was cross-examined at length as to what he meant by the expres­
sions used. It is impossible to think that the findings of the trial 
Judge could have been affected in the slightest degree if the whole 
letter had been received formally in evidence.

I would for these masons dismiss the appeal with costs.
Longlky, J.: I approach this subject with the natural feeling 

of any Judge sitting on it that it would be desirable and right. had 
the case admitted it, to set aside the judgment for the plaintiff. :i> 
it involves oxer $100.000 in land which has groxvn up in the JO
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or 40 years since this case first arose on the making of the will of 
Mills, deceased. But 1 have searched in vain for any loophole by 
which, without violating the law of the country, this could lie 
overturned. My reasons for this are so completely emliodied in the 
judgment of the Chief Justice, and the authorities cited by him are 
so conclusive, that I rely upon his judgment and concur in it.

Drvsdale, J. (dissenting) :—1 have txj dissent from my brothers 
in this appeal.

I am of the opinion that there is error in the judgment of 
( hisholm. J., herein. The trial Judge is in my view in error when 
he calls to his aid sec. 28 of the Wills Act, R.S.N.S. 1900, ch. 139, in 
interpreting the testator’s devise to the widow. When the trial Judge 
deals with the query, “Have we in this will an absolute gift of the 
land to the widow?” 1 think there was error in his conclusions. 
No doubt a mere devise of the land without words of limitation 
would create a life estate only. But where the testator as in this 
case devises all his real estate to his wife the long settled rule is 
that the use of such words creates and carries a fee. This rule was 
not controverted by respondent’s counsel and authority binding 
u|M>n us was cited in its support. Taking this rule for granted, 
testator commences his will by an absolute fee to his wife in his 
lands followed by a power of dis|>osition and in the event of failure 
to exercise the power a devise or gift over to testator's children. 
The trial Judge held the provision for the wife a life interest in the 
lands of testator by a failure to apply the rule I have referred to, by 
the use of the statute mentioned and discussing a “contrary 
intention” on the face of the will. To my mind this was error. 
I think we have here a fee to the wife in clear tenus followed by 
words sounding like a jiower and on failure of the exercise of the 
|x>wer a gift or devise over in fee. Here we have two fees and 
which is to take effect? I think the rule taken from Halsbury 
and from Karwell on Powers cited in the opinion of the trial Judge, 
at page 79, applies and the gift over is repugnant and void. Onee 
1 find an alisolute gift to the wife in fee with nothing in the context 
shewing any intention to restrict the absolute gift I think there 
eaiuiot be a gift over taking the projierty out of the due course of 
devolution on the death of the first named grantee or devisee, in 
this case the wife. The land in question here was treated by the 
wife as her pro|>erty, duly sold and disjiosed of for value and has
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changed hands many times. The defendant elain s through tin 
wife and has. 1 think, a good defence. Besides relying on the 
interpretation of the will which 1 accept he has raised several 
other matters of defence which I will not deal with in detail other 
than to say I think they will not liear investigation. 1 would 
allow the apj>eal and dismiss the action. ('omiskey v. Bouriinj- 
Hanbury, [1005] AX’. 84, was much relied uj>on by counsel for 
respondent but an examination of that ease shews me that tin li­
the will indicated a trust for the nieces which was given effect to. 
I cannot distinguish this ease* at bar from Bowman v. Oram (18941. 
20 N.8.R. 318, decided by a strong Court here covering the very 
jx>int discussed, a case which I feel lx>und to follow.

A pjteal didm iused.

GRANT v. SCOTT.

Supreme Court of Canada, Davies, C.J., Idington, Duff, Anglin, Brodeur and 
Mignault, JJ. 1919.

Him* and Notes (| III B—65)—Indorsement hy third party—Si r*k-
QVENT INDORSEMENT BY PAYEE— LIABILITY—BlLI-M OE KXVHANM
Act, R.8.C. 1906, ch. 119, sec. 131.

When n promissory note is indorsed by a third party, before it i>
indorsed by the payee, the former is liable as ai indorser to the latter.

\Hofhnson v. if arm (1901), 31 Can. 8.C.R. 4M, followed.)

Appeal by the defendant from a decision of the Supreme Court 
of Nova Scotia (1918), 52 N.S. R. 360, affirming the judgment 
for the plaintiff at the trial.

The defendant, to secure a debt due by one Holmes to the 
plaintiff, wrote his name across the back of a promissory note 
made by Holmes in favour of the plaintiff who afterwards wrote 
his name under that of defendant. The note was protested and 
an action brought against defendant as an indorser. The Courts 
below held him liable.

Findlay Macdonald, K.(\, for appellant.
Neil B. McArthur, for respondent.
Davies, C.J.:—I am of opinion that the unanimous decision of 

this Court in the case of Robinson Mann (1901), 31 Can. S.< II 
484, that under sec. 56 of the Bills of Exchange Act, 1890. it 
person who indorses a promissory note not indorsed by the payee 
may be liable as an indorsee to the latter, is conclusive in this 
appeal.
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I myself was a party to that judgment. It has remained now 
for n any years unquestioned and lieen accepted throughout 
( anada as law. I see no reason for raising any doubt now upon 
its correctness.

The appeal should lie dismissed with costs.
I dinoton, J.:—It seems to ire that the question raised in the 

appeal herein is decisively concluded by the decision in Hot) in non 
v. Mann, 31 (’an. 8.C.R. 484, and therefore that this appeal 
should be dismissed with costs.

Duff, J.:—This appeal should be dismissed with costs.
I concur in the unanimous judgment of the Court below that 

it is governed by the decision of this Court in Robinson v. Mann, 
31 Can. 8.C.R. 484.

Anglin, J.:—The appellant, intending to become a surety 
for the maker to the payee, wrote his name across the back of a 
promissory note. ( )n precisely similar facts this ( ourt in Robimon 
v. Mann,31 Can.K.C.R. 484, held the defendant liable as an indorser 
by virtue of sec. 50 of the Bills of Exchange Act of 1890 now 
sec. 131 of R.S.C. 1900, ch. 119, made applicable to promissory 
notes by sec. 180. That decision has been uniformly accepted 
as the law of Canada in the Provincial Courts and by text writers 
of repute. The respondent makes the following references:—

Slater v. Laboree (1905), 10 O.L.R. 048; McDonough v. Cook 
11009), 19 O.L.R. 207; Knechtel Furniture Co. v. Ideal House 
Furnishers (1910), 19 Man. L.R. 052; Johnson v. McRae (1910), 
10 B.C.R. 473; Falconbridge on Banking (2nd ed.) 701 ; Madmen 
on Bills and Notes (2nd ed.) 334.

I had occasion shortly after becoming a member of this ( ourt 
to examine with some care how far the doctrine conveniently 
designated stare decisis should be held to govern it. Stuart v. 
Ha nk of Montreal, ( 1909),41 Can.K.C.R.510,at page 530. I ha ve had 
no reason to change the views there expressed. Holding them, 
this case is for me concluded against the appellant by Robinson 
v. Mann, suivra. I may add that personally I agree with the 
interpretation there placed on sec. 50 of the Bills of Exchange Act, 
53 Viet., 1890 (Dom.), ch. 33.

Brodeur, J.:- This case is concluded by the decision of this 
Court in Robinson v. Mann, 31 Can. 8.C.R. 484.

CAN. 

8. <\

Idington. J

Duff. J

Anglin, J

Brodeur. J
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CAN. By sec. 131 of the Bills of Kxchange Act, it is proxided that when
H. C. a jx-rson signs a bill otherwise than as a drawer or acceptor, lie

(Ïrant thereby incurs the liability of an indorser to a holder in due
course and is subject to all the provisions of the Act respecting 
indorsers.

limUrar, J. This section contains an im]x>rtant addition to the correspond­
ing section of the Imperial Act and it would not be advisable then 
to follow the British decisions.

In the case of Ayr American Plough Co. v. Wallace ( 181121,
21 ('an. 8.C.R. 256, decided in 1892 on a promissory note made 
before tb al>ove addition, Sir Henry Strong stated that if the 
case were under the new law the defendant would have been held 
liable. This dictum was followed in the Province of Quebec 
where the doctrine had always existed, (Pothier, Traite du 
change, no. 132, art. 2311 C.C.) and also in some other Provinces.

Balcolm v. Phinney (1892), 30 C.L.J. (N.8.) 240.
Watson v. Harvey (1894), 10 Man. L.R. 641.
Fraser v. McLeod (1895), 2 Terr. L.R. 154.
Pegg v. HowleU (1897), 28 O R. 473.
The question, as I said lx*fore, xvas finally s« ttled by this 

Court in 1901 in the case of ftriinson v. Mann, 31 ('an. S.C.R. 
484, where it was held that the Molsons Bank were holders in dis­
course of a note made ]>ayahle to their order and w hich the defend­
ant had indorsed alxive them and that his indorsement was a

Migmiull, J.

form of liability which the Bills of Kxchange Act had adopted
I do not see any reason why this decision which has been 

followed should l>e changed.
• The ap]>eal fails and should lx* dismissed with costs.

Mignault, J.:—The ]x>int to lx* decided in this case i* a 
very simple one.

The appellant signed his name across the back of u promissory 
note whereby one Holmes promised to pay to the rescindent 
8500 twelve months after date with interest at 8ri ]x-r annum 
as well after as lx*fore maturity. He claims to have thus signed 
the note as security for Holmes. He now contends that he is not 
liable as an indorser of the note.

Section 131 of (he Bills of Kxchange Act, R.8.C., ch. 119, 
which applies to l oth bills of exchange and pron issory notes, state* 
that
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No |enon ie liable as drawer, endorser or arre|itor of a bill who hae f'AN.
not signed it as such ; provided that when a person signs a bill otherwise than ^7
ns a drawer or acceptor he thereby incurs the liabilities of an endorser to a J___ ]
holder in due course and is subject to all the provisions of this Act respecting Grant 
endorser». r-

In Robinson v. Mann, 31 (’an. 8.C.R. 484, a similar cane, it was ?HorT

said by this Court, under the authority, see. 56 of the Rills of 
Exchange Act, 1890, now sec. 131, that a i>crson who indorses a 
promissory note not indorsed by the payee may Ik* liable as an 
indorsee to the latter.

The fact that the payee, Scott, when he placed the note in 
the hands of the Royal Rank for collection, also indorsed the 
note, and he did so under the signature of the npj)ellnnt, does not 
take the ease out of the operation of see. 131, and I cannot follow 
tin- argument of the api>ellant when he says that the rcsj»ondent was 
not a holder in due course, for he clearly was one as the word is 
defined by sec. 56. Robinson v. Mann, supra, is conclusive author­
ity that the payee can hold as an indorser a jicrson who signs the 
bill or note otherwise than as a drawer or acceptor.

The appeal should lie dismissed with costs.
Appeal dismissed.

WELLINGTON v. SELIG. SASK.
Saskatrhewan Court of Appeal, llaultain, C.J.S., Niwlands, La mont and f a 

Ft wood, JJ.A. Dean dur 28, 1919.

Contracts (§ II D—170)—Salk ok land—Payment in okain by instal­
ments— Acceleration clause—Repugnant to agreement —

If the acceleration clause in an agreement for the sale of land is repug­
nant to the other clauses, it cannot l>e given effect to.

|.S'Acrrm v. Wiggins (1917), 27 Man. L.R. 572, referred to.)

Appeal by plaintiff from the trial judgment in an action statement, 
on an agreement for sale of land. Varied.

./. W. Carman, for ap))cllant.
M. A. Macpherson, for respondent.
Haultain, C.J.S., concurred with Elwood, J.A. Hauiuun,c.j.s.
Nkwlands, J.A.:—The defendant Sclig purchased the south New lands, ja. 

half of 15-11-13 West of the Third Meridian from the defendant 
Smith for $9,600, and paid cash $1,635, and agreed to pay the 1 in lance 
in crop payments by giving to the vendor three-quarters of the 

18—50 D.L.R.
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croji raised on said land each year. As collateral security for I he 
C *• payment of the first 13,000, of the deferred payments, Selig gave 

Wellington Smith a mortgage on the west hall 10-11-13 W.3rd. On the land 
Selio sold by Smith to Selig there was a mortgage for $2,000, to the 

N dT ja ^"katchewan Loan A Investment Co., Ltd., and the agreement 
of sale contained a provision that liefore making the annual 
payment on the purchase price the purchaser shall have the right 
to ascertain if the vendor has made the payments of the interest 
and of the instalments under said mortgage, and if they hate 
not been made the purchaser shall have the right to make them 
in the name of the vendor, such payments by the purchaser lieinc 
considered to lie made on account of the purchase price of taid 
land.

Both the agreement of sale and the mortgage given as collateral 
security thereto were assigned to the plaintiff, defendant Selig 
having notice of and lieing a party to said assignment.

The first payment under the agreement of sale was due Decem­
ber 1, 1917, and although plaintiff’s share of the crop in that year 
amounted to $902.43, nothing was paid to him thereon. He 
therefore brought two actions, one on the agreement of sale for 
the full amount of the deferred payments which he claimed to le 
due under an acceleration clause therein, with the declaration of a 
vendor's lien and a sale thereunder, or, in the alternative, for an 
accounting and judgment for the amount found to be due him, 
and damages for the failure of defendant Selig to perform certain 
covenants contained in said agreement of sale; and the second for 
the foreclosure of the mortgage, and in the alternative for a sale, 
he claiming that in this rase too the whole amount was due under 
the acceleration clause therein. These two actions were tried 
together, and the trial Judge held that, the deferred payment» 
having lieen agreed to lie made in grain, the acceleration clause had 
no meaning, and he gave him judgment for the amount of the pay­
ment that had not been made, i.c., % of the crop grown on the 
land in 1917, which he found amounted to said sum of $902.13, 
less the sum of $348.(10 paid by defendant Smith on the mortgage 
on the land described in the agreement of sale, which, he says 
in his judgment, was admitted by counsel to have been paid liy 
defendant Smith to the Saskatchewan I-oan A Investment, Co. 
In the mortgage action he held that the whole amount was due
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under the acceleration clause, and he made an order for the sale 
of the land covered thereby for such amount less the said sum of 
$348.60, paid on the mortgage to said Saskatchewan Loan & 
Investment Co.

From the judgment in the action on the agreement of sale the 
plaintiff appeals, on the ground that the trial Judge was wrong 
in holding that the acceleration clause was not applicable and that 
he should have given him a judgment for the full amount due 
under the acceleration clause and a declaration that the plaintiff 
had a vendor’s lien therefor and ordered a sale thereunder ; and as 
to the judgment in the mortgage action, that defendant should not 
have lwen given credit for said payment of $348.60 to the Sas­
katchewan Loan A Investment Co., but that he should to only 
allowed to redeem such mortgage by paying the whole amount 
of the crop due in 1917, via. : $962.43, with the taxes, interest and 
costs of toth actions.

The principal question to to decided in the action on the 
agreement of sale is, the effect of the acceleration clause.

The land in question is sold for $9,600; $1,635 is paid in cash, 
and the remaining sum of $7,965
by crop payments in annual instalments as hereinafter provided, together with 
interest at 8% per annum from the day of the date hereof, to be paid on the 
said sum or so much thereof as shall from time to time remain unpaid as well 
after as up to maturity, such interest to be payable yearly on December 1, 
until the whole of the moneys payable hereunder are fully paid and the first 
of such payments of interest to become due and be payable December 1, 
1917, interest in arrear to be forthwith added to the principal and to bear 
interest at the said rate; and in the event of default being made in payment of 
any sums payable hereunder (including taxes and insurance premiums) or 
any part thereof, the whole purchase money to forthwith become due and 
payable.

The amount and manner in which these crop payments are to 
be made are set out in the following clause:

3. The purchaser further agrees with the vendor that the purchaser shall 
and will at the proper season during 1917 and each succeeding year during the 
continuance hereof, seed to wheat or such other grain as the vendor shall in 
writing consênt to, all of the said land then under cultivation, save such 
portion thereof as may be left to be summer fallowed as herein provided; shall 
and will properly care for and harvest the crops at the proper season in each 
year; shall and will immediately after the harvesting thresh the said crops; 
and shall and will immediately after the threshing deliver at an elevator or 
in cars at Neville, Saskatchewan, the three-fourths share or portion of all 
•aid crops as the same come from the thresher, in the name of the vendor.
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And the manner in which the vendor is to apply these payments 
is provided for in the following clause:

N 9. The said share of crop so delivered under the provisions hereof hy the 
purchaser to the vendor shall be by the vendor applied at the then market 
price of the grain, first, in payment of the interest payable hereunder in that 
year; next, in payment of arrears of any kind payable hereunder; ami the 
balance on account of the purchase money.

The effect of these provisions is that the purchaser agna­
te pay the balance due on the property in grain, and nowhere 
does he agree to make these payments in any other manner 
excepting in the following clause:

18. Notwithstanding anything herein contained, it is agreed that the 
said purchase price of the said land is to be paid in full on or before Deceinls-r 
31, 1926, and if the crop payments herein provided to he made shall not l,v 
that time have paid all sums payable hereumler, tire balance unpaid shall 
on that dale become due and payable by the purchaser to the vendor in 
lawful money of Canada.

Now if all payments up to Deeemlier 31, 11126, arc to Ire marie 
in grain by delivering to vendor of the crop raised on the 
land, I do not see how these payments ran Ire accelerated unless 
by delivering the whole of the crop raised. The purchaser is only 
obligated to pay *4 of the crop raised each year. It is impossible 
to accelerate these payments, and therefore that clause can hate 
no effect.

If the purchaser does not keep his agreement to plant ami 
harvest a crop and pay over the vendor's share to him, his rentedv 
is either an action for damages or an action for rescission of the 
contract, and it is only after December 31, 11126, that he can 
require him to pay the balance of the purchase money in law ful 
money of Canada.

I think, therefore, that the trial Judge was right in bolding 
that the acceleration elatise in the agreement of sale was inappli­
cable.

As to the amount he found to lie due, I am also of the opinion 
that he was correct. The total amount for which the land was 
sold to Selig was 811,600. On this land was a mortgage to the 
Saskatchewan loan & Investment Co. On the purchaser paying 
the whole 811,600 to the vendor, he would lie entitles! to a transfer 
of the land free front this mortgage. For the protection of the 
purchaser it was pmvidod that if the vendor omitted to pay 
interest or an instalment due on this mortgage the purchaser
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could pay same, such payment to lie considered a payment on 
account by him. This must mean a pay ment on account of the 
payment due on the agreement of sale. Now on Decemiier 1, 
1917. there was a payment of $902.43 due under the agreement. 
This was not made. There was also a payment due under the 
mortgage to the Saskatchewan Loan & Investment Co. of $348.00. 
The vendor did not make this payment, therefore the purchaser 
could make it and it would lie considered to lie a payment on 
account of what he owed, and if made by him should lie deducted 
from tlie $962.43, the payment due under the agreement of

SASK.

cTT.
Wellington

».
Sblig.

Nrwlwds, I A.

sale.
This payment was made by Smith to the mortgage company 

in January, 1918. This is stated by the trial Judge in his decision 
to have lieen admitted by the counsel at the trial. Sclig had |iaid 
part of the money he owed plaintiff to Smith, therefore 1 presume 
Smith made the payment out of this money and. as he had then 
no interest in the land, he must lie presumed to have made it on 
Sclig's account, and as plaintiff got the lierielit of it, Sclig should 
lie credited with it.

1 therefore think the trial Judge’s judgment in the action on 
the agreement of sale is correct.

As to the mortgage action, the mortgage having lieen given 
as collateral security, the amount due under it can only lie the 
amount due on the principal debt. There is an acceleration clause 
in the mortgage and the trial Judge gave effect to it. 1 think 
he was wrong in so doing, ns no mote ran lie due under the collateral 
security than is due on the prinri]ial debt. To make a larger 
amount due on the collateral security than on the principal debt 
would lie making a penalty for non-payment against which the 
Court would relieve. Derides the payments by the collateral 
mortgage are at the same dates as the original indebtedness, and 
as default in the payment of the debt would lie a default in the 
security rendering the whole amount thereof due if the acceleration 
clause was to lie given effect, it would follow that, by default of a 
«mall payment under the agreement of sale, the whole amount of 
the mortgage would liecomr due, and that would not lie according 
to the terms of the mortgage, which make* it collateral not to 
the first payment only, but to all i»yments up to *3,000.

1 would therefore amend the trial Judge's judgment in the
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mortgage action providing for the payment into Court of all 
'moneys realised from a sale of the land under the mortgage over 
and above the amounts he has found to be due under the agree­
ment of sale, together with the interest and costs.

With this amendment to the trial Judge’s judgment, I would 
dismiss the appeal w ith costs.

As both judgments are for the same cause of action either 
one or the other should be stayed. Therefore on plaintiffs 
proceeding on one judgment the other will l>e stayed until further 
order.

Lamont, J.A.:—The main contest on the argument of this 
apjical was as to whether or not the whole purchase money became 
due and payable by reason of the purchaser’s default and the 
acceleration clause.

Vnder the agreement the land was sold for 
the price and sum of $9,600 payable as follows: the sum of $1,635 on the day 
of the date hereof, the receipt whereof is hereby by the vendor acknowledged, 
and the remaining sum of $7,965 by crop payments, in annual instalments as 
hereinafter provided; together with interest at the rate of 8% per annum 
from the day of the date hereof, to be paid on the said sum or so much thereof 
as shall from time to time remain unpaid.

The share of the crop to he delivered to the vendor was a 
three-fourths share of all the crop, and this was to be delivered 
at an elevator or in cars at Neville in the name of the vendor, 
the agreement then provides as follows:

9. The said share of crop so delivered under the provisions hereof by the 
purchaser to the vendor shall bo by the vendor applied at the then market 
price of the grain, first, in payment of the interest payable hereunder in that 
year; next, in payment of arrears of any kinds payable hereunder: and the 
balance on account of the purchase money .

18. Notwithstanding anything herein contained, it is agreed that the 
said purchase price of the said land is to be paid in full on or before December 
31, 1926, and if the crop payments herein provided to be made shall not. 
by that time have paid all sums payable hereunder, the balance unpaid shall 
on that date become due and payable by the purchaser to the vendor in lawful 
money of Canada.

In view of these provisions it seems to me impossible to hold 
that the delivery of three-fourths of the crop to the vendor did 
not in each year cover both principal and interest, and in my 
opinion the vendor, apart from the share of the crop, was not 
entitled to demand payments of interest from the purchaser.

As to the acceleration clause, it is true the agreement provided 
that
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in the event of default being made in payment of any sums payable hereunder 
(including taxes and insurance premiums or any part thereof) the whole 
purchase money to forthwith become due and payable.

The purchase money, however, was not payable in cash, but in 
grain; at least until 1920.

As held by Mathers, C.J.K.B., in Sherrin v. Wiggins (1917), 
27 Man. LB. 572, at 575:

A provision that upon default the whole purchase money should immedi­
ately become due and payable in half crop payments would be absurd and 
ridiculous.

The reasoning and conclusions of the Chief Justice in that 
case I desire to adopt.

What we are in the present ease asked to do is, to make a new 
agreement for the parties by adding a clause tliat in the event 
of default on the part of the purchaser the whole purchase price 
unpaid sliall immediately become due and payable in money. 
The iMirties might have made such an agreement had they been 
so minded, but they did not do so, and, in my opinion, we cannot 
make it for them. The acceleration clause in my opinion is inap­
plicable to purchase money payable by delivering a specified sliare 
of the crop. It is repugnant to the other clauses in the agreement, 
and cannot be given effect to.

Selig, however, made default in the payment of the plaintiff's 
share of the 1917 crop, which the trial Judge found amounted to 
$962.43 less $348.00, paid by Selig to Smith and paid by Smith 
on the mortgage which the Saskatchewan Loan & Investment Co. 
held against this land. The agreement of sale between Smith 
and Selig provided that if Smith did not pay the instalments 
and interest on this mortgage Selig might make them, and such 
payments would be considered as made on account of the pur­
chase price. This in my opinion would give Selig a right to deduct 
from the share of the crop going to the vendor in any one year 
the amount of any payment he might make to the mortgage 
company. ^

The trial Judge states that it was admitted that Selig had paid 
through Smith the sum of $348.60. Counsel for the appellant now 
contends that this was a mistake. If there is any doubt as to 
the amount, a reference may l>e hatl to the local registrar to clear 
up the point, and whatever amount is found to have been paid 
must be deducted from the $902.43, because Wellington is now

SASK.

C. A.
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as Smith before he assigned to Wellington.
The plaintiff in my opinion is entitled to an order for sperm, 

performanee of the agreement, and a declaration that he w.t- 
entitled to a vendor's lien subject to the mortgage on the land. 
As 1 have already pointed out, a reference to the'local registrar 
may be had to ascertain the amount due.

The defendants to have 30 days within which to pay the amount 
so found. In default of payment, the plaintiff may have a sali 
of the property to satisfy his vendor's lien.

lie mortgage action : The mortgage being given as collateral 
security only to the first $3,0(X) of the purchase money, and as 
I am allowing the defendants 30 days within which to pay whatever 
balance may be found due for the crop of 1917, which is the only 
crop involved in this action, 1 would stay the mortgage action 
for 30 days. If the defendants pay the purchase money in arrear 
and all costs of both actions, the mortgage action should then 
stand dismissed, as the plaintiff's agreement would be in good 
standing, and I would vary the judgment of the trial Judge 
accordingly.

Elwood, J.A.:—This is an appeal with respect to two actions, 
one under an agreement of sale for the land and the other on a 
mortgage, which were consolidated and tried together.

So far as the action on the agreement of sale is concerned, 
there are three objections taken by the api>ellant to the judgment 
of the trial Judge: (1) That the trial Judge improperly credited 
the defendant Selig with 8348.GO; (2) that the trial Judge was in 
error in holding that, under the circumstances, there was no 
acceleration of the payments falling due under the agreement of 
sale, and (3) that the trial Judge was in error in liQlding that it 
was necessary for the plaintiff to shew that a clear title to tIn­
land in question could be given.

There was no evidence given of this alleged payment of $348.60. 
and the only reference to it is in the judgment of the trial Judge, 
in which he says that it was admitted by counsel that this sum 
had been paid on account of the first mortgage.

To understand what is meant by this transaction it is neccssan 
to explain the facts a little more fully.

By an agreement in writing dated February 5, 1917, the defen-
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riant Smith agreed to sell and the defendant Selig egreed to purchase 
the south half-15-11-13-W3rd Meridian in the Province of Sas­
katchewan, for the sum of SO,GOO, payable as therein stated as 
follows :

The sum of $1,635 on t lie day of the dal e hereof, 1 lie receipt whereof is hereby 
hv the vendor acknowledged, and the remaining sum of $7,965 by crop pay­
ments, in annual instalments as hereinafter provided; together with interest 
,ii the rate of S’ ,' per annum front the day of the date hereof, to be paid on 
the said sum or so much thereof as shall from time to time remain unpaid 
and as well after as up to maturity; such interest to he payable yearly on 
December 1, until the whole of the monies payable hereunder are fully paid 
and the first of such payments of interest to become due and be payable 
December 1, 1917; interest in urrear to be forthwith added to the principal 
and to bear interest at the said rate; and in the event of default being made 
in payment of any sums payable hereunder (including taxes and insurance 
premiums) or any part thereof, the whole purchase money to forthwith become 
due and payable.

The land so agreed to he sold had at the time of the agreement 
a mortgage thereon in favour of the Saskatchewan Loan <V Invest­
ment Co., and the agreement of sale between Smith and Selig 
provided, inter alia, as follows:

It is also socially agreed between the said parties that before making 
the annual payments herein provided on the purchase price the purchaser 
hlinll have the right to ascertain if the vendor has made the payments of the 
interest and of the instalments under a certain mortgage registered against 
the said lands in favour of the Saskatchewan Izian ami Investment Co., and 
if these payments have not been made the purchaser shall have the right to 
make them in the name of the vendor, said such payments by the purchaser 
being considered made on account of the present purchase price of the said

SASK.

(\ A.

Wellington

Elwood. J.A.

For the purpose of securing the payment to the said Smith 
of the first $3,000 of the deferred payments under said agreement 
of sale, Selig granted to the said Smith a mortgage on the west 
half-10-11-13-W3rd, for securing payment of the sum of $3,000, 
payable as i>er the terms of said agreement of sale. This latter 
mortgage was also subject to a mortgage to the Saskatchewan 
Loan & Investment Co. Smith subsequently assigned to the 
plaintiff the said agreement of sale and the mortgage given to 
him as collateral security as above, and also transferred to the 
plaintiff the land agreed to he sold.

Counsel for the appellant on the argument liefore us stated that 
the trial Judge was under a misapprehension as to admission liefore 
him with regard to the $348.60. I have consulted the trial Judge, 
and I gather from such consultation that there is a possibility



262 Dominion Law Hepohts. |50 D.L.R.

SANK.

C. A.
Wellington

8eug.

Elwood, J.A.

tluit he may liavc misapprehended the effect of wliat was sail 
witli respect to the 8348.60. I think it is quite clear tluit the win ile 
of this $348.60 should not lie credited to the defenilant in tin 
cause of action herein. It was claimed tluit this 8348.60 was [nil. i 
by Smith to tlie loan company; part to lie applied on the interest 
on the mortgage upon the land agreed to be sold and part U|xm 
the interest on tbc first mortgage on the land mortgaged as 
collateral security for the 83,000. As to the payment on this latter 
mortgage, the defendant is of course not entitled to any credit, 
and he is only entitled to credit on the first mortgage if the pa \ - 
ment was made by Selig, or by Smith for or on account of Selig.

So far as the acceleration clause in the argument sued on is 
concerned, I am of opinion that the facts of the present case 
distinguish it very easily from Shrrrin v Wiggins (1917), 27 
Man. L.R. 572.

In the agreement for sale in the case at bar it is quite true that 
the principal is payable by crop payments, but I am of the opinion 
that the interest is payable quite apart from the crop. It is pay­
able on a time certain, which distinguishes it from Sherrin v. 
Wiggins. There are prolusions in the agreement with res|icci 
to applying the crop on interest and principal, but I am of the 
opinion that that is merely a method of proviiling fur what is to 
lie done with the crop and how it is to lie applied. If tiiere is 
no crop, or if there is an insufficient crop, the interest is nevertheless 
payable in cash. Apart from that, however, the taxes arc dcarh 
payable in cash, and in the event of default being made in pay­
ment of either interest or taxes, the whole purdiase money became 
due and payable.

I am, therefore, of opinion tluit the trial Judge was in error 
in holding that the whole of the purcliase price was not due 
ami payable forthwith.

So far as the title to the land is concerned, the only objection 
which the trial Judge takes to tlie title is the mortgage in favour 
of the Saskatchewan Loan & Investment Vo., above referred to. 
It will lxi noted tluit tluit mortgage is expressly referred to in the 
agreement of sale, anil provision was nuwle for payment by the 
defendant Selig to the mortgagee in case of failure to pay by the 
vendor, and I am of the opinion tluit the existence of the mortgage 
ujxin the land is no objection to the plaintiff's prayer for relief.
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The amount due on the mortgage will, of course, l>e taken Into 
consideration in computing the amount to lie paid into Court 
by the defendants, but the existence of the mortgage, under the 
eir< umstances of this case, is no bar to the plaintiff's claim to relief.

I would therefore make a reference to the local registrar to 
ascertain what part, if any, of the said sum of $348.00 was paid 
by or on account of the defendant Selig on the mortgage upon 
the south half of Sect. 15, Tp. 11, Range 13, west of the Third 
Meridian in the Province of Saskatchewan. The sum so found 
to luivc lieen paid to lie credited on the <lntv of the payment 
thereof on the said agreement in question, and the local registrar 
then to compute, after crediting such amount, the balance remain­
ing unjMiid under said agreement, and the defendants ordered to 
pay into Court to the credit of this cause within 30 days thereafter 
the said sum so found due, together with interest at 8r,' per annum, 
from the date tliat the last amiual rest is made in computing said 
sum, on the sum found due at such last annual rest, and the 
costs of this action to be taxed less the amount due on the mortgage 
against the land covered by said agreement as of the date of the 
payment into Court, sitfh amount due on such mortgage to be 
ascertained by a reference to be held on the application of any of 
the parties. In case default is nuule in jmyment into Court, the 
land to lie sold subject to the mortgage against it and taxes and 
seed grain liens, the proceeds of the sale to lie applied as follows:

1. In payment of the expenses of the sale including an allowance to the 
officers selling;

2. In payment of costs of the action;
3. In payment of the amount due to the plaintiff as hereinbefore set forth, 

together with interest down to the date of the delivery of the transfer, less 
the amount due on the date of the sale on the mortgage against said land.

Provided, however, tliat the defendants slutll lie relieved from 
the consequences of such default on payment of the taxes now 
due against said land, and on payment into Court lieforc said salt» 
of the costs of action, together with the arrears due under the 
agreen ent as follows:

(a) Dceeml)cr 1, 1917; share of crop for 1917—1962.43, less any amount 
to which the defendant Selig is entitled to be credited as having paid on the 
said mortgage on said land agreed to be sold and as above referred to; (b) 
On December 1,1918, interest from Decemlier 1, 1917, at 8 per cent, per annum 
on the balance unpaid under the agreement ; (c) Interest on amounts payable 
under (a) and (b) from December 1st, 1918, to date of payment at 8 per cent, 
per annum.
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So fur as the judgment on the mortgage is concerned, tin- 
defendants should only Ijc relieved from the consequences of their 
default upon making the payments herein!>efore referred to 
with respect to agreement for sale of the land, and upon pay­
ment of the costs of action upon the mortgage.

The plaintiff should lu we the costs of this appeal. Any party 
may apply to a Judge for further directions.

Judgment varied.

B.C. ELECTRIC R. Co. v. DUNPHY.
Supreme Court of Canada, Davies, C.J., Idington, Duff, Anglin, Brodeur and 

Align nuit, JJ. October 20, 1919.

Appeal (8 VII L—476)—Findings of jury—Negligence—Pleadings— 
Sufficiency of findings.

In an appeal on the grounds of contributory negligence, the findings 
of the jury, which were read in conjunction with the pleadings, ilie 
evidence, and the charge of the Judge, were found to be justified, and 
sufficient to support the judgment entered.

[Dunphy v. B.C. Electric It. Co., 48 D.L.R. 38, affirmed.]

Appeal from the judgment of the Court of Appeal for British 
Columbia (1919), 48 D.L.R. 38, affirming the judgment of the trial 
Court with a jury and maintaining the respondent's, phiintifl's, 
action. Affirmed.

E. C. Mayers, for respondent.
Davies, C.J.:—I confess that at the close of the argument on 

this apjieal I felt inclined to allow it on the grounds submitted 
by counsel for the ap]x-llnnt, first, that the evidence of Cross, one 
of the witnesses for the» respondent and who was in the respondent's 
motor car at the time the collision with the street railway happened, 
shewed clearly that he, Cross, had seen the electric car approaching 
and had warned the respondent Dunphy who was driving the motor 
car about 30 or 40 feet away from the track : “Look out, look out, 
the car.” (No evidence was given challenging or qualifying 
Cross's evidence as to his having given the warning or to tin- 
effect that it luid not Iwen heard by Dunphy), and secondly, that 
the jury had failed to find in answer to the question put to them 
as to what the negligence of the defendant company consisted 
of-—anything definite or certain—and that their finding was 
altogether too vague and uncertain to uphold the verdict entered 
against the defendant.



50 D.LJt.1 Dominion Law Reports. 265

However, after reading the evidence over and the Judges 
charge to the jury, which was very clear, and considering that 
in appreciating the weight to lx» given to Cross's evidence the 
jury had the advantage of having had a “view” of tne locality 
where the collision occurred and of seeing and deciding as to the 
extent the alleged growing trees between the motor and the 
car would have prevented Clarke seeing from the motor the 
approaching electric car, I am, but with some doubt, of the opinion 
that we would not be justified in allowing the appeal ami either 
dismissing the action or granting a new trial.

Head in connection with the Judge’s charge to them, the 
jury’s findings as to the defendant’s negligence may be held 
to lie definite enough and the evidence of Cross with resjiect 
to the warning shouted by him when he says he saw the electric 
car approaching would be much 1 tetter understood and appreciated 
by the jurymen who had a view of the locality than it can possibly 
he by the Judges of this Court on the printed evidence and the 
conflicting contentions of counsel upon that evidence.

Not Iteing convinced, therefore, tliat the judgment appealed 
from is clearly wrong, I will not dissent from the judgment dis­
missing the appeal.

Idington, J.:—I find the answers of the jury quite intelligible 
when read in light of the evidence anti the trial Judge’s charge 
to the jury.

The question of contributory negligence was one for the jury 
and their answer leaves no reason to rest the appeal thereon.

The appeal should be dismissed with costs.

Duff, J.:—Counsel for appellant liases his appeal upon two 
grounds: First, he argues that the admissions made by a witness 
called on behalf of the plaintiff, and indeed admissions brought 
out by the plaintiff’s counsel in examination-in-chief, conclusively 
establish the defence of contributory negligence.

The passages relied upon are as follows:—
Q. When did you realise that the street car on the interurban was upon 

you, or was there? When did you first realise that it was coining? A. Weil, I 
glanced up to the track, when we were about, I suppose, 30 or 40 feet away from 
the B.C. Electric tracks. I am not saying this definitely, but approximately,
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I glanced up to the track towards the east, and I saw the street car coming, 
and I shouted then to Dunphy: “Look out, look out, the car.” Q. And you 
saw the car coming? A. And I saw the car coining, yes. Q. It would have 
been then about how far away? A. About 3 car lengths I should think. I 
could see the top of the car and not the bottom of it. It was the trolley [Mile 
I saw first. Q. Well, how long after you shouted was it that you were struck 
by the other car? A. Well, it was so quick I could not say. It was not 
more than a second or a couple of seconds. Q. From the time you shouted 
to Dunphy until the time you were struck? A. Yes.

The evidence as it stands affords no doubt very powerful 
support to the contention of the defendants that the plaintiff, 
if his attention had been reasonably alert to the situation as lie 
was coming up to the railway track, must liave had sufficient notice 
of the approach of the car in time to avoid a collision, and coupled 
with the observations of Taylor on the following page and with the 
fact that the plaintiff was not called to explain the failure to act 
upon Cross’s attempt to warn him, it must, I think, be held to 
liave established for all the purposes of the trial, the fact that 
Cross did shout to the plaintiff as he says he did. The discussion 
of the law to lie found in the books on the effect of a statement 
made by a witness damaging to the party who calls him, is not 
entirely satisfactory. The Common Lawr Procedure Act of 1854, 
17-18 Viet., (Imp.), ch. 125, sec. 22, which is the parent of the 
corresponding statute in British Columbia, provides tliat a party 
may

In case the witness shall, in the opinion of the Judge prove adverse, 
contradict him by other evidence, . . «
seeming, as Stephens, J. (Digest Note XLVIL), points out, to 
imply that the right to contradict his own witness in such circum­
stances rests upon the condition that the trial Judge shall consider 
and hold the witness to be adverse. This, however, Stephens, J., 
remarks “is not and never was law”: Greenough v. Ecclcs (1859), 
5 C.B. (N.S.) 786. And the generally accepted rule appears to be 
that it is always open to a party to adduce evidence inconsistent 
with statements made by one of his witnesses, which, of course, is 
a very different tiling from discrediting him by general evidence 
as to character.

There is a passage, however, in the judgment of Lord Sunnier 
then Hamilton, J., in Sumner v. John Brown and Co. (1909), 
25 T.L.R. 745, w hich seems to enunciate a somew hat stricter rule :

Upon the question of the plaintiff Leivesley’s evidence, Mr. Keogh had 
railed him with his eyes open and with full knowledge of what he was likely
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to sav, and it was not competent for the defendants to contradict him on the 
vital point of contract or no contract. It was not as if unexpected evidence 
had lieen given or there had been some contradiction in details. When two 
equally credible witnesses called by the same side flatly contradicted each 
other, it was not competent for the persons calling them to pick and choose 
Ix-tween them. They could not discredit one and accredit the other. That, 
in his opinion, although no decision might have been reported, had been the 
practice for some time.

Hamilton, J., was, of course, sinking not only as a Judg® 
who luwl the responsibility of giving directions as to the law to b® 
applied but as the tribunal of fact as well, and it may be doubted 
whether he meant to lay down a rule absolutely controlling the 
discretion of a jury.

The practice at all events in British Columbia in jury cases 
lias followed the rule enunciated by Lord Blackburn in Dublin, 
Wkkkm, and Wexford l{. Co. x.^UitUnj, < 1S7H», 3 App. ('as. 1155, 
at 1201, as follows:—

The jurors are not bound to believe the evidence of any witness; and 
they are not bound to believe the whole of the evidence of any witness. They 
may belie c that part of a witness's evidence which makes for the party who 
calls him, and disbelieve that part of his evidence which makes against the 
party who calls him, unless there is an express or tacit admission that the 
whole of his account is to be taken as accurate; 
and the view expressed by Sir James F. Stephens.

Cross's evidence, however, as to locality and point of time— 
where and w hen the incident which he relates occurred—is vague 
and of course naturally so; what he says about the position of the 
motor car with reference to the track at the time he shouted is 
couched in language quite consistent with the conclusion that, 
although he was quite certain that the motor car was quite close 
to the track ami that the collision followed very quickly, he had 
nevertheless no very precise notion of the exact position of the 
car.

1 think effect must l>e given to Mr. Mayer's contention that 
the evidence of the plaintiff and Hammond describing the 
occurrences accompanying the accident and the succession of 
events as the motor car approached the track, was evidence which 
it is impossible to say it was the duty of a jury to disregard and 
from that point of view I am unable to assent to the conclusion 
tliat the defence of contributor}* negligence was established with 
such certainty as to necessitate setting aside the verdict.

The onus of proving contributor}* negligence in the first instance
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lies on the defendant and it would lie the duty of the jury to fin*l 
the issue in favour of the plaintiff unless satisfied that the defence 
had lieen affirmatively proved.

The second contention of counsel for appellant was that tin 
findings were insufficient to supjiort the juilgment, I concur 
with the opinion of the trial Judge, Macdonald, J., that tin 
verdict presents no difficulty. It is quite true that the jury 
did not resiMfiid to an invitation by the trial Judge to particularise 
the cliarges of negligence which they found to lie proved. But 
as the trial Judge observed in pronouncing judgment upon the 
motion for judgment, when the answer to the second question 
is read with the charge, it becomes perfectly intelligible.

I may add that the answers to these questions read together 
are equivalent to an affirmation that the plaintiff's injuries wen- 
due to the negligence of the defendant company and that tlx 
plaintiff is entitled to recover as (Limages the amount mentioned. 
Read together the answers constitute a perfectly good finding 
for the plaintiff for that sum. There can lie no practical difficulty 
in giving effect to this as a general verdict liecause the instructions 
in the charge were quite sufficient to enable the jury intelligently 
to return a general verdict.

Had the ans were lieen objected to as insufficient at the time 
they were given, the trial Judge, no doubt, could have présenté» 1 
to the jury the alternative of specifying their findings of negligence 
more particularly, or returning a general verdict, in the usual 
form. No such exception having l>een taken, it is not. I think, 
open to the defendants to take exception to the form—allx-it 
an unusual form—in which the jury have expressed ir findings.

The appeal should be dismissed with costs.
Anglin, J.:—The defendant appeals on two grounds from 

the judgment of the Court of Appeal for British Columbia (1911b. 
48 D.L.R. 38, dismissing its appeal from the judgment for the 
plaintiff entered by Macdonald, J., on the findings of the jury. 
It contends tliat the evidence of the witness Cross called by the 
plaintiff established contributory negligence on liis part and that 
upon it the Judge should have withdrawn the case from the jury. 
Accepting Cross's statement that he shouted a warning to the 
plaintiff, it is not clear that he did so in time to enable the plaintiff 
to avoid the collision; nor is it quite certain that the plaintiff
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beard tin1 warning. Passages in the plaintiff's evidence as well as 
in that of Hammond rather indicate that he did not. The question 
of contributory negligence was in my opinion by no means con­
cluded against the plaintiff by Cross's testimony anil was therefore 
properly submitted to the jury and their verdict negativing it 
cannot lie impeached.

The second point made by counsel for apiiellant is that the 
jury, having fourni the defendant guilty of negligence which 
caused the accident, failed, in answer to the second question— 
“If so, in what did such negligence consist?"—to sjiecifv the 
negligence. They said—“Insufficient precaution on account 
of approaching crossing and conditions on morning in question.” 
As Mr. Mayers very properly pointed out the words “in approach­
ing crossing" make it clear that it was negligence on the part 
of the motorman which the jury had in mind. < >nly two faults 
on his jiart were charged—failure to sound the nir-whistle and 
excessive speed—-both of them matters of more than usual import- 
ance in view of the “conditions on the morning in question,” 
by which the jury, no doubt, meant the failure of the automatic 
warning signals at the crossing known to the motorman. The 
trial Judge in his charge distinctly warned the jury that they 
a ust confine themselves to the negligence charged and should 
not itiqKirt matter “in the nature of a suggestion that
some other precaution could have lieen taken.” We may not 
assume tliat the jury ignored this direction ami unless we do so 
it would seem reasonably certain that the motonnun's failure 
to sound his air whistle and to moderate the sjiecd of his car 
was the “insufficient precaution” which, in the jury's opinion, 
constituted the “negligence which was the cause of the accident.” 
Meticulous criticisms of a jury's findings arc not ailmissible ami 
they must always lie read with and construed in the light of the 
issues presented by the pleadings, the evidence ami the charge 
of the trial Judge. While it might have lieen more satisfactory 
bed the second finding lieen more s|»ecific, if dealt with in the 
manner I have indicated it seems to lie sufficiently certain what 
the jury meant by it.

I would dismiss the appeal.
Bkodkvk, J.:—This is a street railway accident, and a jury 

trial found the appellant company guilty of negligence. There
19—SO D.L.R.
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in Hon e evidence given by the plaintiff’» own witness which 
would shew that the victim had lieen guilty of contributory 
negligence. But the evidence of that witness is somewhat con­
flicting and the jury was properly charged as to its consideration. 
It was for the; jury to determine in those circumstances whether 
there was contributory negligence or not ; and their finding in that 
regard is not such that we would consider it as perverse.

The appeal should 1st dismissed with costs.
Mignault, J.:—Counsel for the apitellant attacked the 

judgment of the Court of Appeal, 48 D.L.H. 38, and the judgment 
thereby affirmed, of Macdonald, J., giving effect to the verdict of 
the jury on two grounds:

1. That the judgment should have been in favour of the 
defendant, appellant, for the reason that the evidence at the1 trial 
disclosed the fact that Dunphy drove into the street car after 
a warning received from Cross that it was coming and without 
looking to see where it was.

2. That after finding that the accident was caused by the 
negligence of the appellant, the jury entirely failed to state in 
what such negligence consisted.

First ground. This ground is based on the evidence of ( 'mss 
who was riding in the motor car with Dunphy and the latter’s 
brother-in-law, Hammond. Cross swore that whim they were 
about 30 or 40 feet away from the track—but he adds that lie- was 
not saying this definitely but approximately—he saw the street 
car coming and then shouted to Dunphy: “look out, look out, 
the car.” Further on Cross states tluit after shouting it was not 
more than a sitcom! or two Ixtfore they were struck by the car.

Although Dunphy and Hammond were not asked whet lier 
they had heard this shout, they both swear that the first tiling 
they knewr was that the car struck them. The latter was running, 
on approaching the crossing, at a speed of 18 to 20 miles an hour, 
and at the best from Cross's own .story it is impossible to say 
whether his warning was given in time to Ixt of any avail.

Under these circumstances, after the trial Judge had fairly 
left to the jury the question of the warning received from Crow, 
the latter fourni that the accident was the result of the appellant's 
negligence, the majority stating that Dunphy was not guilty of 
contributory negligence. I cannot say tluit this finding is clearly 
wrong, anil, on this first ground, I would not disturb the verdict.
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Second ground. This objection is at first sight more serious. 
The jury, after answering that the appellant was guilty of negli­
gence which caused the accident, were asked in what such negli­
gence consisted. They replied: “Insufficient precaution on 
account of approaching crossing and conditions existing on morn­
ing in question.”

This answer seems very vague, but taken in connection with 
the Judge's charge1, I think it sufficiently assigns the lack of 
sufficient precautions which in the jury's opinion caused the 
accident. Th(‘ trial Judge fairly placed the matter Indore the 
jury and explained the conditions which, according to the evidence, 
prevailed on that morning at the crossing. He said:—

Then you have to consider whether the rate of s|>eed which would have 
been too great ordinarily, was upon the morning in question too high a rate 
of speed, and whether this rate of s|>eed is one subject to the surroundings. 
You have had pictured to you, and probably you have visualised yourselves 
the condition of affairs that morning. There seems to lie no question that the 
British Columbia Electric «had, as an extra precaution for the safety of those 
using that highway, installed not only lx»lls that would ring automatically on 
the approach of a street car, but also a light which would give evidence of the 
approach of a street car. On this particular morning, to the knowledge, 
however, of the mot orman, those» safeguards were not in operation; so that it 
left a condition of affairs which it may well be argued, and you may conclude, 
that required a precaution on the part of the motorman different to that he 
would have required to pursue, say, the day before.

Then, again, you have the question of the bushes growing up in that 
locality, and obstructing, more or less, the view of the approaching street car. 
I instruct you, as far as the question of crossing is concerned, there is no 
law resting on the railway company to clear its right of way. That is a matter 
that fiertains, and has to do with another branch of the duties placed upon a 
railway company operating in the country; but it is a fact that you can take 
into consideration when you determine whether or not, at that |stint, the 
mot orman, upon the occasion in question, having in view that situation, was 
acting with due regard to those entitled to use the highway.

When, therefore* the jury found that the* appellant had not 
tuken sufficient precautions on account of the approaching crossing 
and the conditions existing on the morning in question, I think 
that their answer clearly n eans that in view of the fact that, 
to the knowledge of the mot orman, the hell and the liglit at the 
crossing were not in working order that morning and that the 
hushes obstructed the view, the motonnan had not taken sufficient 
precautions for the protection of persons entitled to use the 
highway. I would therefore conclude tluit the attack of counsel
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for appellant, on this answer is not a reason for setting aside the 
verdict.

My opinion consequently is that the appeal fails and should 
lie dismissed with costs.

Appeal dismissed.

HILL ▼. SMITH.
Xova Scotia Supreme Court, Harris, C.J., Russell and Longley, JJ., Ritchie, E.J. 

and Meüish, J. May t, 1919.

Vendor and purchaser (§ I A—2)—Sale or land—Verbal agreement
AS TO MONEY PAYABLE BY RELIEF COMMISSION—EVIDENCE—
Statute 8-9, Geo. V, 1918 N.8., ch. 61.

Under the statute regarding the Commission for the Relief of Halifax, 
moneys awarded by the Reeconstruction Committee and allotted to 
certain property, must be spent on that property, and in the absence of 
an express agreement, will enure to the benefit or a purchaser obtaining 
the property since the explosion of 1917.

Appeal from the judgment of Chisholm, J., dismissing with 
costs plaintiff's action claiming damages for breach of covenants 
and for interfering with a contract. Reversed.

W\ A. Henry, K.C., and /. Oakes, for appellant; W. L. Hall, 
K.C., for respondent.

Harris, C.J.:—The plaintiff purcliased a lot of land from the 
defendants, on which was a house, which had been damaged 
by the explosion of December 6, 1917. The plaintiff and his wife 
say that at the time of the purchase it was agreed that any money 
coming from the Reconstruction Commission for the repair of 
the house was to be for the benefit of the plaintiff, and two other 
witnesses testify to conversations subsequently with defendants, 
that are only consistent with that agreement. There was also 
evidence of the plaintiff, corroborated by George Jeffrey to the 
effect that on one occasion the male defendant stated that lie 
had “sold the house too cheaply and would take it back.”

The evidence of the plaintiff and his wife is contradicted by 
the defendants, and a daughter, 14 years of age, but a careful 
reading of the evidence more than suggests that the female de­
fendant and the daughter probably did not hear the conversa­
tion which plaintiff and his wife testified took place downstairs 
before they went upstairs, where the mother and daughter were. 
The male defendant denies the conversation, which the other two
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witnesses swear to, but he does not deny the statement of the 
plaintiff, corroborated by George Jeffrey, that he said that he 
sold the property too cheaply and would take it back. A reading 
of the male defendant’s evidence produces a strong conviction 
that he was absolutely unreliable. I cannot escape tint conclu­
sion that at the time he sold the property he and his wife had no 
hope of getting anything from the Reconstruction Committee, 
and he evidently thought he had made a good sale, but later, 
when he found that the Reconstruction Committee were prepared 
to repair the house, he changed his mind, and convinced himself 
that he ought to have at least a portion of the sum received from 
that source. After reading and re-reading the evidence, I find 
myself forced to the conclusion that the findings of the trial Judge 
an* against the evidence and ought to lie set aside. Even if it 
is to lie assumed that the wife and daughter heard all the con­
versation and the defendant’s version is to U» accepted as correct,
I think the plaintiff ought to succeed.

The defendants’ statements are to the effect that nothing 
whatever was said as to who was to get the money from the 
Reconstruction Committee. It is undisputed that there was a 
mortgage on the property for $1,250. Sec. 33 of 8-9 (ïeo. V. 
1918 (NX), eh. 61, provides that:—

In every case in which the Commission shall pay any sum or sums of 
money in respect of any real property destroyed or damaged in or by reason 
of the disaster and in ever)' case in which the Commission shall repair, restore 
or re-build any real property damaged in or by reason of the said disaster, the 
Commission shall to the extent of such payment or to the extent of the cost 
of such repair, restoration or rebuilding be subrogated to and have all the rights 
of the owner of such property against all or any insurance companies which 
may have insured the said property or any part thereof, and may sue for, 
recover or give valid and effectual receipts for the same in its own name. 
In every case in which the Commission shall pay any money under this section, 
where such real property is subject to any mortgage, lien or encumbrance, 
such money shall only be paid as the work of restoring, repairing or rebuilding 
erogresses, unless such mortgagee or person having such mortgage, lien or 
pncumbrance otherwise agrees.

It is dear that any money coming from the Reconstruction 
< ommittee must be spent on the property, and, therefore, must 
enure to the l)enefit of the plaintiff.

Of course, the Act would not prevent the parties from making 
an agreement by which any money coming from the Reconstruc­
tion Committee should l>e accounted for and the equivalent paid
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to the defendant, but that is not what was done in this vase. The 
two stories are absolutely inconsistent with that. The plaintiffs 
statement is that it was agreed that he was to get this money 
while the defendants say nothing whatever was said about it. 
On either theory the defendants must fail.

The appeal should lie allowed and there should be a decima­
tion that the defendants are not entitled to the money from the 
Reconstruction Committee. The plaintiff should have the costs 
of the action and appeal.

Longley, J., concurred with Harris, C.J.
Russell, J.:—The Appeal Court is projxn-ly reluctant to re­

verse the decision of a trial Judge on a question of fact. Rut in 
this case I cannot come to any other conclusion on the evidence 
than tliat an agreement was made sulistantially as the plaintiff 
has stated. He and his wife both say that the plaintiff purchased 
the property with the understanding that it was to lie put in 
repair by the Relief Commission. O’Connor, to whom the plain­
tiff sold the property, corroborates their evidence. His state­
ment is as follows: “I said to Hill, it will lie fixed up by the 
Reconstruction. Hill said certainly. He said you will not know 
it when it is fixed up. And Smith said that was so; it would In­
fixed up. They l with said that jointly, Hill and Smith.”

The evidence has convinced me tluit the defendant had lost 
patience awaiting the action of the Relief Commission and had 
made a sale which he afterwards repented. The evidence of 
Jeffrey strongly corroborates this view. If, as he now contends, 
he sold his property in its then condition with the understanding 
that he was to receive the amount of the damages as appraised 
by the appraisers of the Relief Commission, it would not have 
lieen a bad sale. It would have been an exceedingly good bar­
gain for him, and I cannot believe that he would ever have re­
pented it or made the remark which Jeffrey attributes to him as 
to his having sold it too cheaply.

The trial Judge accepted the evidence of Mrs. Smith to the 
effect tluit nothing was said alxiut the reconstruction. I do not 
find it necessary to reject her evidence. She did not hear what 
had been said. The plaintiff's wife explains that the bargain 
was made downstairs, not in the kitchen, which was upstairs in 
an ell. She adds that she saw Mrs. Smith upstairs in the kitchen
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ami did not think she was very well; she hnd already stated that 
there were only three persons present downstairs when and where 
the bargain was made. The three witnesses who supjHirt the 
vase of the plaintiff are not. therefore, really in vonfliet with any 
other witness than the male defendant, ami one cannot read his 
evidence without l>eing impressed, as the trial Judge seems to 
have lieen to some degree, by its unsatisfactory character.

1 think the plaintiff is entitled to a declaration that he liought 
the projierty with the understanding tliat it was to be put in 
repair by the Relief Commission, and 1 do not think it will ever 
lie necessary to decide the question as to defendant's liability 
for damages. The Commission will, no doubt, repair the building 
or furnish the funds for its repair when they know who is entitled 
to receive them.

Ritchie, E. J. (dissenting) :—In my opinion this is a case* where 
the facts were peculiarly for the trial Judge. The question of 
fact is as to whether it was verbally agmsl that any money coming 
from the Halifax Relief Commission was to lie for the1 benefit 
of the pluintiff. The burden, of course1, was on the plaintiff to 
establish this verbal agreement. There is direct ami alisolute 
contradiction. The trial Judge makes an absolute finding of fact, 
ami he distinctly states that he was impressed by the witnesses 
for the defence, and lielieves they told the truth. The fact that 
the plaintiffs advertisement w’as that he want ml to buy houses 
"in their present condition” is a significant circumstance in favour 
of the trial Judge’s finding. If my opinion inclined against the 
trial Judge’s finding, I think that under the well-set tied rule 
applicable to eases of this kind I would not lie at liberty to sub­
stitute my judgment as to the facts for that of the Judge who 
saw and heard the witnesses The relative credibility of wit­
nesses was what the Judge had to deal with; he says he was 
impressed with the evidence of two of the witnesses for the de­
fence, and that he lielieved their evidence. If a witness makes 
an impression upon a Judge1, he makes that impression by his 
manner and demeanour in the witness Ihix. Where the credi­
bility of witnesses turns on manner and demeanour, the well- 
established rule is that an Appeal Court "always is ami must 
Ik* guided by the impression made on the Judge who saw’ the wit­
nesses.'' The words in quotation marks will he recognised as
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those of Lindley, M.R., in the very familiar vase of Coghlan v. 
Cumberland, [1898] 1 Ch. 704; see 1 D.L.R. 386, note to To filar 
v. H.C. Electric H. Co., Ltd.

I may add that the case of Lake v. Davis (not reported), de­
cided in this Court in January last, is in point, as it decides that 
where there is conflict in the evidence, tin* findings of the trial 
Judge will not lie disturlied.

The following striking passage will lie found in the judgment 
of I»rd Wrenbury, in Wood v. Haines (1917). 83 D.L.R. 100. at 
page 109:—

It must be an extraordinary case in which an appellate tribunal can accept 
the responsibility of differing as to the credibility of witnesses from the trial 
Judge who has seen and watched them, whereas the appellate Judge has had 
no such advantage.

But it seems to me that to set aside the findings in this cun* 

is to go contrary to the most recent deliverance on the subject 
in the Supreme Court of (amnia. I refer to Morrow Cereal Co. 
v. Ogilvie Flour Mills (1918), 44 D.L.R. 557, 57 Can. 8.C.H. 103. 

affirming (1917), 39 D.L.R. 403.
The facts being as the trial Judge lias found them, the plain­

tiff's case, in my opinion, is at an end.
Sec. 8 (a) of the Act incorjioruting the Halifax Relief Com­

mission, 8-9 Geo. V. 1918, ch. 01, is as follows:—
The Commission shall have power to expend, disburse, distribute and 

appropriate all moneys vested in, or paid, given or donated to the Com­
mission in such manner as the Commission shall in its discretion deem proper, 
and may repair, rebuild or restore any buildings or property damaged, destroy­
ed or lost in or by reason of the said disaster, or compensate the owner thereof, 
or any person having an interest therein in respect thereof to such extent as 
the Commission may think fit; provided, however, that in case any money 
or property has been subscribed, contributed or voted for any particular 
purpose or purposes, the Commission shall expend, disburse, distribute or 
appropriate the same as far as practicable in accordance with the expressed 
intention of the donor.

The Halifax Relief Commission, it will lie seen by the section 
quoted, may disburse and distribute the moneys under its con­
trol as it thinks fit or it may repair, rebuild or restore buildings 
or projierty. The moneys may or may not lie sjient on the build­
ings or property’ according as the Commission exercises the un­
limited discretion vested in it.

Sec. 33 of the Act is obviously passed only for the purpose 
of subrogating the Comn ission to the rights of the owner, who
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is the man insured at the time of the loss, as against the insurance 
mm panics, to the extent of payments made or of the cost of re­
pairs, restoration or rebuilding, as the case may lie.

It is to lie noted that this section clearly recognises that the 
( 'oiemission may pay money to the sufferer or may expend the 
money in repairs, restoration or rebuilding. The only claim 
which either party could have on the Commission was a claim on 
its bounty. The defendants say to the Commission we are the 
sufferer and entitled to claim on your bounty, ami this action 
on their part is what it is claimed gives rise to a cause of action 
against them. They were the sufferers; they sold the house in 
its damaged condition, ami never assigned any claim they might 
have on the Commission. Under the facts it is so obvious that 
the plaintiff has no cause of action that 1 will not discuss it. 1 
may add that 1 am wholly unable to sec what jurisdiction this 
Court has to make a declaration as to who is or is not entitled 
to the Ixmnty of the Halifax Relief Commission, inasmuch as the 
statute gives to that body the untrammeled discretion in that 
regard.

1 would dismiss the appeal with costs.
Mkllish, J. (dissenting) :—The defendants owned a house in 

Halifax which was injured by the explosion of Decemlier 0, 1917, 
to the extent of alaiut $800. The plaintiff advertised for houses 
in their damaged condition as a prospective purchaser, and the 
defendants accordingly sold their house to the plaintiff. Previous 
to the sale the defemlants had put in a claim to the Halifax Relief 
Commission for comjiensation for the damages which they had 
suffered by reason of the injury to this house; but at the time 
of the sale it does not apjiear to have been settled upon what con­
ditions or terms relief, if any, would be granted. Subsequently 
the policy was adopted, under statutory authority, of repairing 
the injured houses or paying for the repairs up to a certain valua­
tion.

After the plaintiff purchased the property, he had the repairs 
effected thereon, on the assurance of the Commission that he 
would be reimbursed by the Commission up to the amount of 
$807 (page 32K/6); and plaintiff appears to have received $200 
from the Commission on account of this account.

Meantime the defendants appear not to have withdrawn their
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claim for compensation, hut, on the contrary, when they found 
out that the Cotririasion was paying plaintiff for the repaire, pro­
tested and had further payments stopped.

Plaintiff then brought this action, claiming inter alia a declara­
tion that the defendants are not entitled to any part of the com­
pensation, an injunction and damages; alleging, in the statement 
of claim, in effect, that at the time of the deliver}' of the deed to 
plaintiff, the defendants also assigned their claim for compensa­
tion to the plaintiff.

The trial Judge found that no such assignment was made and 
dismissed the action.

From this decision the plaintiff lias appealed.
Appellants counsel, wisely, I think, did not press us to set 

aside the trial Judge's finding on the question of fact, but he con­
tended that, notwithstanding such finding, the plaintiff was en­
titled to succeed upon the grounds that the defendants had no 
right to interfere with the performance by tlie Relief Commission 
of the latter's contract with the plaintiff. I have come to the 
conclusion, not without some hesitation, that this contention can­
not prevail. It may lie that the Relief Commission was lx mud 
to the plaintiff, but it does not appear that the defendants had 
any knowledge of such a relationship. The defendants would 
naturally expect that the compensation would lie paid to the 
parties who suffered the loss unless they had parteil with such 
claim. Further, if the plaintiff obtained the offer of compensa­
tion from the Commission on the representation that he held the 
injured party’s claim to compensation as assignee, the defendants, 
upon the facts as found in the Court below, would lie justified 
in preventing the payment of the money to the plaintiff ui>on 
such a representation. It would appear only reasonable that it 
is not the policy to afford relief except to those who suffered, and 
any person, I think, applying to the Commssion for relief by 
way of repairs or otherwise, must tie taken to represent to that 
body, impliedly at least, that he is himself a sufferer or represents 
a sufferer by reason of the explosion to the extent of his claim.

I think the appeal should lie dismissed with costs.
Appeal allowed.
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JACKSON ». CANADIAN PACIFIC R. Co.

Stokalcketvan Court of Appeal. Haullai», C.J.S.. \f aland*. Lainunl and 
Eluxtud, JJ.A December HO, 1919.

Appeal •§ XI—720)—Leave to appeal—Action akihinu in District 
Court—Appeal to Supreme Court or Canada—Kxtenhion 
or time—Supreme Court Act, R.H.C. 1906, ch. 139, secs. 37, 71.

Leave to np|Ntal to the Supreme Court of Canada in an artiou which
iloee not originate in a superior court can only he granted bv the Supreme
Court of Canada or a Judge thereof; and no extension of the time for
Itringing on such appeal can be granted by the Saskatchewan Court of
Appeal, R.H.C. 1906, oh. 139, secs. 37, 71.

|Hillman v. Imperial Elevator «<• Lumber Co. (1916), 29 D.L.R. 3f2.
53 Can. 8.C.R. 16, referml to.)

Application for leave to appeal to the Supreme Court of 
( 'amnia in an action originating in a District Court. Refused.

E. F. (’oiling, for appellant. L. J. Reycraft, for respondent.
Havltain, C.J.8.:—This action was brought in the District 

Court, under the Workmen's Compensation Act, 1 Geo. V. 
1910-11 (Sask.), ch. 9, anti was dismissed by the District Court 
Judge at the trial.

On appeal to this Court the appeal was also dismissed (1919), 
49 D.L.R. 320. More than 60 days have elapsed since the judg­
ment of this Court was given. The plaintiff now applies for leave 
to apiieal to the Supreme Court of Canada and for an extension 
of time for that purpose.

As this action did not originate in a superior court, leave to 
apiieal can only he granted by the Supreme Court of Canada 
or a Judge .thereof, under the provisions of sec. 37 of the Supreme 
Court Act, R.S.C. 1906, ch. 139. The application for leave to 
appeal must therefore be refused.

As to the application to extend the time for bringing the appeal ; 
it lias been held by the Supreme Court of Canada, under almost 
identical conditions, that sec. 71 of the Supreme Court Act does 
not give this Court power to extend the time for bringing an 
appeal in cases of this kind.

Hillman v. Imperial Elevator <t* Lumber Co. (1916), 29 D.L.R. 
372, 53 Can. S.C.R. 15.

Motion refused with costs.
Newlands, J.A., concurred with Haultain, C.J.S.
I. a mont, J.A.:—This is an application on behalf of the plaintiff 

for an order granting leave to appeal to the Supreme Court of 
Canada and extending the tine therefor. More than sixty days
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have elapsed since the judgment of this Court was given, 4M 
D.L.R. 320. The action was brought for damages for persmi.-tl 
injuries under the Workmen’s Compensation Act, and was com­
menced in the District Court.

Sec. 37 of the Supreme Court Act provides for an appeal to 
the Supreme Court from any final judgment of the highest Court 
of final resort in any Province where the action, etc., did not 
originate in a superior court, in the following cases: “(c) in tin* 
Provinces of Saskatchewan and Alberta by leave of the Supreme 
Court of Canada or a Judge thereof."

Application for leave to appeal from a ju<igment of this Court, 
in an action originating in the District Court, must therefore 
lie made to the Supreme Court of Canada or a Judge thereof

It was argued that the Court had jurisdiction to allow tin- 
appeal under sec. 71 of the Act. That section reads as follows: 
“71. Notwithstanding anything herein contained the Court pro­
posed to lie appealed from, or any Judge thereof, may under 
special circumstances allow an appeal, although the same is not 
brought within the time hereinliefore prescribed in that behalf

This section applies only to cases commenced in a superior 
court, and in respect of which an appeal lies to the Supreme 
Court of Canada as a matter of right, but the appellant has 
failed to bring his appeal within the 00 days prescrilied by see. 
69, within which an appeal must be brought.

This case in my opinion comes within what was held in Hillman 
v. Imperial Elet'ator & Lumber Co., 29 D.L.R. 372, 53 Can. 8.C.R., 
page 15. There the action was commenced in the District Court 
anti brought to this Court on appeal. After the expiration of 00 
days from the judgment of this Court, an order was obtained 
from the Chief Justice allowing an appeal to the Supreme < 'ourt 
of Canada. That Court held, however, that it had no jurisdiction 
to hear the appeal. In giving the judgment of the Court, the ( 'hief 
Justice said, at page 373:

The plaintiff then applied to the Chief Justice of Saskatchewan, with the 
consent of the defendants, and obtained an order, professedly under sec 71 
of the Supreme Court Act, which gives to the Court below the power to allow 
an appeal, although the same was not brought within the sixty days prest ribed 
by sec. 69. Sec. 37, however, does not give the Court below power to grant 
leave to appeal in a case of this kind, and it has been held by this Court in 
John Goodison Threeher Co. v. The Tp. of McNab (1910), 42 Can. S.C.R.
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694, that eec. 71 does not authorise the Court below to extend the time for 
bringing an appeal so as to confer power on this Court to grant leave to appeal 
where the application to this Court for leave to appeal is made under sec. 48e. 

The application must, therefore, be refused.
El wood, J.A.. concurred with La mont, J.A.

Judgment accordingly.

RILEY v. CURTIS’S AND HARVEY LTD., AND APEDAILE
Supreme Court of Canada, Mignault, J. 1919.

Appeal (I XI—720)—Leave to appeal—Winding-up Act, R.8.C. 1906. 
en. 144, 8EC. 106.

If a projxjsed appeal to the Supreme Court of Canada raines no question 
of public importance, and if the hearing would not settle any inqiortant 
question of law or dispose of any matter of public interest, leave will 
not be granted under tnc Winding-up Act, although the amount in con­
troversy exceeds $2,000.

Motion for leave to appeal from a decision of the Court of 
King’s Bench, appeal side, Province of Quebec, affirming the 
judgment of Mad>ennan, J., and dismissing a claim made by the 
iipiiellant for $50,000. Dismissed.

The facts are fully stated in the judgment of Mignault, J., 
on the application for leave.

//. A7. Chaurin, K.C., for the motion; A. H. Elder, contra. 
Mignault, J.:—This is a motion made before me by the 

appellant on August 6, 1919, for leave to ap{>eal to the Supreme 
Court of Canada from a judgment of the (’ourt of King's 
Bench (appeal side) of the Province of Quebec, of June 26, 
1919, which unanimously affirmed the judgment (MacLennan, 
J.,) of the Superior Court of February 11, 1919, dismissing a 
claim made by the appellant against the respondents for $50,000.

The litigation arose out of an agreement of March 13; 1917, 
between the appellant and Curtis’s & Harvey (of Canada), 
Ltd., whereby the latter, for the consideration therein stated, 
promised to pay the appellant the sum of $250,000, payable as 
follows:—$25,000 in ten days, $75.000 before the end of May, 
1917. and $150,000 lief ore July 15, 1917, with option to the 
company, in the event of its obtaining any new contract involving 
deliveries after the completion of existing contracts, that it might 
pity the last instalment of $150,000 in three amounts of $50,000 
on the last days of July, August and September, 1917, with 
interest at 6f','.
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By clause 7 of the agreement, it was provided that until full 
payment of the sum of $250,000, the company would not deal 
with, dispose of or charge its assets, save in the ordinary course 
of its business operations, under a penalty of $50,000 payable 
to the appellant.

The company paid the two first instalments, and the con­
dition provided for liaving happened, it made option to pay Un­
balance of $150,000 in three instalments, and it paid the first of 
these instalments, $50,000, which became due on July 31, 1917. 
On August 18, 1917, practically the whole of the company’s plant 
and materials at Dragon were destroyed by fire and explosions 
which prevented the continuance of the company’s manufacturing 
operations, and it was decided that it was inadvisable to rebuild 
the plant.

The company liad then an unfinished contract with the United 
States Government, entered into in July, 1917, for the manufacture 
of 10,800,000 pounds of refined trinitro-toluol, which contract 
was cancelled after the fire, and the United States Government 
made a new contract with Canadian Explosives Ltd. out of which 
a substantial percentage of profit was to be paid, and was paid, 
to the company.

A winding-up order was made against the company on October 
5, 1917, on the petition of the secretary of the company in his 
capacity as shareholder, but at the request of the company which 
acquiesced in the winding-up order.

The appellant filed his claim with the liquidator for the balance 
of $ KM),000 then due to him, and also claimed the penalty of 
$50,000 on the ground that the company had violated clause 7 
of the agreement . This latter claim was contested by the liquid­
ator whose contestation was maintained by the Superior Court 
and by the Court of King’s Bench.

It is stated in the reasons for judgment of Martin, J., in the 
latter Court, that the liquidator has since paid the appellant 
$75,000 and that there remains only due $25,(MM) on the $250,000 
payable under the agreement.

With regard to the penalty of $50,000, both Courts have held 
that the appellant cannot claim it under clause 7 of the agreement, 
the Superior Court because the company had not dealt with its 
assets in the manner provided against, and the Court of King’s»
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Bench mainly liecause by the happening of the fire of August 
18, 1917, the condition of clause 7 no longer applied ami the 
company was entitled to deal with its remaining assets in the 
manner in which it had done in the interest of the appellant and 
its other creditors.

Under these circumstances the appellant has applied to me 
for leave to appeal to this Court from the judgment of the Courte 
below. This appeal cannot lie taken, under sec. 106 of the 
Winding-up Act, R.S.C. 1906, ch. 144, unless the amount involved 
exceeds $2,(XX), and unless leave lie obtained from a Judge of the 
Supreme Court of Canada.

Here the amount involved is sufficient to give jurisdiction to 
this Court. The sufficiency of the amount is not, however, 
conclusive of the right of the appellant to appeal to this Court. 
He must obtain leave, and the discretion to grant or refuse this 
leave must lie exercised judicially, that is to say, for sufficient 
reason in the judgment of the Judge to whom the application for 
leave to appeal is made.

The question as to the sufficiency of the reasons for granting 
leave to appeal is not now' a new one, ami certain rules have been 
laid down which I feel I should follow’.

Thus in Lake Erie and Detroit Hirer ,/C Co. v. Marsh (1904), 
35 ('an. S.C.R. 197, where special leave to apical was applied 
for under sec. 48, sul>-8ec. te) of the Supreme Court Act—and 
I conceive that the same rule should l>e followed in cases arising 
under sec. 106 of the Wimling-up Act—Nesbitt, J., stated that:

Where the case involves matter of public interest, or some important 
question of law, or the application of Imperial or domestic statutes, or a 
conflict of Provincial or Dominion authority, or questions of law applicable 
to the whole Dominion, leave may well l>e granted.

While the Judge disclaimed the intention of laying down any. 
rule which would not lx* subject to future qualification, 1 think 
his statement of the l-easons why the discretion to grant leave 
should be exercised furnishes a convenient test for the guidance1 
of the Court or of its Judges in a matter like this. And 1 would 
also think that where the only importance of a cast; is on account 
of the amount at issue, and (t here, however important the matter 
may l>e for the parties to the litigation, the only question to be 
determined is the construction and effect of a private contract, 
leave to appeal to this Court from the unanimous judgment of 
two Courts should not lie granted.
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Moreover, in He The Ontario Sugar Co., McKinnon # ease. 
(1911), 44 (’an. 8.C.R. 059, Anglin, J., refused leave to ap^x-al 
under sec. 106 of the Winding-up Act, on the ground that the pro­
posed appeal raised no question of public importance, and that 
the affirmance or reversal by this Court of the judgment of the 
Ontario Court of Appeal would not settle any important question 
of law or dispose of any matter of public interest.

This is emphatically the case here. The proposed ap|H*al 
would deal exclusively with the question whether there has lieen 
a breach on the part of the company of the obligation it assumed 
under clause 7 of its agreement with the appellant, entitling the 
latter to claim the penalty of $50,000, and the affirmance or 
reversal of the judgment of the Queliec Court of King’s Bench 
would not settle any important question of law or dispose of am 
matter of public interest.

1 can therefore see no reason why 1 should exercise the dis­
cretion given me by sec. 106 of the Winding-up Act and grant 
leave to appeal from the judgment of the Court of King's Bench. 
The motion of the appellant is dismissed with costs.

Motion dismissed.

J. F. GERRITY Co. v. BRAGG.
Nova Scotia Supreme Court, Harris, C.J., Drysiale and Melli*h, JJ.

December 19, 1919.

Thial (§ II A—40)—Contract—Breach—Damages—Functions ok Cm ht
AND JURY.

It is the duty of the Court not the jury to determine the meaning of a 
contract. And when failure on the part of one party to fulfil its obliga­
tions has lieen established, the only question for the jury to deal with i- 
the assessment of damages.

Application to set aside the verdict for defendant and the 
judgment entered thereupon in an action by the plaintiff company 
claiming damages for short delivery of lumber which defendant 
had contracted to supply. Reversed.

F. L. Milner, K.C., for appellant; J. L. Halston, K.C.. for 
respondent.

Harris, C.J.:—The defendant 4s a lumlierman engaged in 
manufacturing lumber from standing timlier in the county of 
Cumberland, and the plaintiffs are engaged in buying and selling 
lumber at Bangor. Maine. V.K.A.
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The plaintiffs and defendant entered into the* following agree­
ment in writing :—

Collingwood Corner, N.S., Sept. 18, 1917.
For consideration acknowledged, Charles Bragg of Collingwood Corner, 

N.S., sells and J. F. Gerrity Co. of Bangor, Maine, buys about 2,000,000 
merch. spruce and hemlock lumber to l>e manufactured as well as stock shipfied 
1917. Said Bragg agrees to manufacture and stick this lumber, and to load 
same as said Gerrity Co. send orders during 1918, on cars at their station.

The following list is to vary according to Charles Bragg's ability to get 
this from his cut, but to approximate same:

200 M Hemlock boards .................. at 116
100 M Spruce 2x3
300 M 14 2x4
100 M 14 2x5 at 18
.500 M '* 2x6
aw m 14 2 x 7..........................
200 M 14 2x8 ...................... 21
200 M 14 2x9 .................... at 21
1(H) M 14 2 x 10 at 23 For 2 x 10

and 2 x 12
25 M 14 2 x 12 at 23 onh

200 M 1 Spruce boards .................. at 18
Terms 45 days net.
Charles Bragg agrees further to cut 100 M more of 8 and take it off 

the 2 x 6, if this can be accomplished.

The defendant only deliverer! 459,773 foot of lumber and the 
plaintiffs sue for damages for non-delivery.

Apart from denials the defences pleaded are:—
6. If the plaintiff and the defendant entered into said agreement as set 

out in par. 2 of the statement of claim herein, which the defendant denies, the 
defendant shipped to the plaintiff’s order all the lumber he was able to get 
from his 1917-18 cut.

7. In the fall of 1917 the defendant let contracts to various [mrsons for 
the cutting and manufacturing of lumber from standing timber to the extent 
of two million superficial feet, but on account of the unprecedented depth of 
snow and the nature thereof in the areas where the said defendant’s con­
tractors were to operate during the winter of 1917-18 it was impossible for 
the said contractors to carry out their contracts with the defendant ; and as a 
result it was impossible for the defendant to secure from his 1917-18 cut more 
than 459,733 superficial feet, and all of the lumber cut and manufactured by 
the defendant from his 1917-18 cut was shipped to the plaintiff's order.

The euse was tried at Air herst with a jury and them was a 
verdict for the defendant, and the plaintiffs move against this 
verdict on the ground of misdirection. The trial Judge did not 
tell the jury what the meaning of the contract was—as to whether 
it was a binding stipulation for about 2,000,000 feet, or whether 
the words used were merely words of conjecture or estimate or
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expectancy ; nor did lie tell them whether the words “ the following 
list is to vary according to Charles Bragg's ability to get this from 
his cut but to approximate same” applied only to the sizes or 
whether they limited the quantity sold to whatever the cut might 
lie. He left the meaning of the contract to the jury and told them 
with regard to certain vital parts of it that “it is a question whether 
it shall mean anything at all and if you do say it had a meaning 
you shall give it the meaning it requires.”

The meaning of the contract was, I think, for the Court and 
not for the jury.

There were other questions of misdirection argued, but it is 
unnecessary to discuss them.

Mr. Ralston, who appeared for the respondent, did not attempt 
to supixirt the charge, hut argued that he was entitled to judgment 
on the contract and evidence, and Mr. Milner, for the appellant, 
asked the Court to say tlint there was nothing for the jury except 
the question as to the amount of the damages plaintiffs were entitled 
to recover.

The first question which arises is as to the true construction of 
the contract with reference to the quantity of lumber which defend­
ant was to cut and deliver. For the defendant it was strenuously 
argued that the defendant had not undertaken to deliver any more 
1 un liter than liis cut might amount to and having delivered his 
whole cut, 459,773 feet, the contract was satisfied.

I cannot see any ground whatever for such a construction of 
the contract. The words at the Ixtginning of the second clause of 
the contract refer only to the sizes of the Ixtards in the list which 
follows and make provision simply for variation of these siz.es.

When the contract was entered into neither party could say 
what would l>e the dimensions of the logs which would lx? cut 
nor just what quantity of Ixiards each of the respective sizes men­
tioned would lie produced. It was obvious tliat there might lie 
more of one size and less of another than the exact quantities 
specified in the list and so provision was made tliat the sizes might 
be varied according to the defendant's ability to get the respective 
sizes from his cut; but even as to this the contract required defend­
ant to approximate the quantities of the given sizes.

If we read the words at the loginning of the second clause as 
applying only to a variation of the sizes—and that is the natural
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and obvious meaning of them—then the first clause stands ns an 
agreement to sell about 2,000,000 feet to lie manufactured, and 
defendant “agrees to manufacture and stick this lumber and to 
load same, etc.”

The word “about” occurring before the 2,000,(XX) feet can have 
no other meaning than “approximately” and such a contract, 
while it may permit of a slight variation either way, cannot lie 
satisfied otherwise and must lie substantially performed.

The cases cited by counsel for the defendant on this branch 
of the case are all distinguishable and obviously have no appli­
cation. It is, I think, clear that the word “about” is not used 
merely as an estimate or expectation, but the true construction 
requires the delivery of approximately 2,(XX).(XX) feet.

It was also argued by Mr. Ralston that the contract was to be- 
read and understood as subject to an implied condition tliat if it 
wits impossible or commercially impracticable for defendant to 
earn out the contract its performance was excused, and it was 
argued that the evidence in the case shewed that it was “impos­
sible” or “commercially impracticable” to get out 2,(XX),(XX) feet 
of luirIter during the winter in question because there was an 
unusual quantity of snow. The evidence does not shew any reason 
whatever for non-])erformance of the contract, within the meaning 
of the authorities, but quite the opposite; there is nothing in this 
case for a jury to try except the question as to the amount of the 
damages. The damages, as 1 understand the authorities, must lie 
assessed by a jury, and the case must go back for that purpose. 
There will lx; judgment for the plaintiffs on all the issues for dam­
ages to Ik? assessed.

It is clear that no findings of a jury in favour of the defendant 
could lie supported on the evidence in this case and there is no 
suggestion that further evidence can lie given affecting the matter. 
The practice is well settled that the Court will not send such a case 
back for a new trial.

The defendant must pay the costs of the appeal and of the first 
trial and the assessment of damages.

Drysdale, J.:—The plaintiffs are lumber dealers in Bangor, 
in the State of Maine. The defendant is a manufacturer of lumlier 
in Cumlierland, N.S. On or alxiut September 18, 1017, plaintiffs 
and defendant entered into a contract whereby defendant agreed
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to manufacture and supply plaintiffs about 2,000,000 feet of 
lumber in 1918. The contract is in writing and is as follows.

(The Judge set out the contract as set out in full in the opinion 
of the Chief Justice and continued as follows:)

The defendant failed to cut and deliver more than 459,773 feet 
under this contract, hence this action for damages. The contract 
calls for substantially 2,000,000 feet and as to the shortage in 
delivery I think this is an undefended action. Before us the argun tent 
was made attempting to justify defendant’s failure on the ground 
of vis major or the act of God in that weather conditions were so 
bad during the 1918 season that jx;rfonnance liecame and was 
impossible. The first answer to this is that no such defence was 
pleaded and, if pleaded, I do not think bad weather conditions is 
any answer to non-performance of the contract. Such conditions 
must have lieen taken into consideration in the making of the 
contract and the facts in evidence do not support the proposilion 
put forward. I think there was error on the trial and that there 
was nothing for the jury but the assessment of plaintiff’s damages. 
There was an obvious breach on the part of defendant of this con­
tract and the only question open is the assessment of damage's. 
If this is properly done it ought to end the litigation. I do not 
think we can assess the damages here and that the case must go 
back to a new trial on this one question only. The parties have a 
right to the findings of a jury on this question and with regret 
I conclude there must l>e a new trial. The only point to lx* open 
and to l>e determined lx>ing the amount of plaintiff’s damages, 
this, under proper instructions is, 1 think, for a jury.

The appeal or motion should prevail and a new tiial ordered 
the costs here to lie paid by defendant

Mellish, J.:—I agree that the verdict must lx; set aside and 
that the plaintiff have judgment for «lamages to be assesse<l by a 
jury.

Api>eal alUmrd.
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REID v. COLLISTER. CAN.
Sunn me Court of Canada, Idington, Duff, Anglin, Brodeur and Mignaull, JJ' s (' 

1919.
Minks and mineral» (| I C—21)—Mineral claim —Application koh <kr- 

nncATE or improvements—Mineral Act, R.8.B.C. 15*11, c. 157 
Adverse claim—Expiration ok writ issued—Abandonment or 
claim—Trespass.

The owner of o mineral claim who has complied with specified con­
ditions precedent, and has applied for a certificate of improvements as 
provided by see. 57 under the Mineral Act (It.S.B.C. 1911, eh. 157), 
except that he was deterred from filing the affidavit required by sub- 
sec. (g) by the statement of the Mining Recorder that an adverse action 
had I wen begun, who does nothing further Iwfore the expiry of the writ, 
than to inquire of the Mining Recorder from time to time whether or 
not the olwtaele has been removed, cannot he said to have intended to 
abandon the interest which he claims and is entitled to judgment in an 
action for trespass against the adverse claimant, who has located mineral 
claims on the same ground after the expiry of the writ.

[Collider v. Reid (1919), 47 D.L.R. 505*, affirmed.]

Appeal from the judgment of the Court of Appeal for British Statement. 
Columbia (1919), 47 D.L.H. 509, reversing the judgment of the 
trial Judge, Gregory, J., and maintaining the respondent's, plain­
tiff's, action. Affirmed.

K. C. Mayers, for appellant ; O. (’. Hass, for respondent.
Idington, J.:—Not without some doubts, but largely lieeause Winston.i. 

of such, I am unable to assent to the allowance of this ap]ieal.
It seems to me that, on the evidence adduced, the curative 

sections of the Act relevant to the several questions raised, as to 
all hut one question, which I am alxmt to refer to, meet ami 
answer them effectively.

The one question about which 1 have doubts is whether the 
trial Judge was right in holding tliat, lieeause the resjxindents 
failed to meet the formal requirements of the Mineral Act, It.S.B.C.
1911, eh. 157, they forfeited all their rights, aml their claims an* 
to lie ipso facto deemed vacant and abandoned.

I agree so far with the trial Judge that the language of sec.
49 is so plain and expressive that it requires a very exceptional 
case (such as this I fancy is) to render it possible to hold other­
wise than he does.

It seems to me that, liaving regard to a consideration of the 
purview of the statute, whilst it may lie possible rightly to hold 
as the judgment of the trial Judge does, that when there has in 
fact arisen default in a literal compliance with the requirements
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of the Act, no matter how induced, forfeiture must ensue. Yet 
the Act should not he so construed, when the omission to comply 
with its terms has been brought about (through no fault of the 
claimant, who has had done everything to entitle him to a grant, save 
in the mere formal requirements of application therefor, being 
complied with, and the acts necessary therefor liave been pre­
vented), by the wrongdoing of some malicious person rendering it 
impossible to make the necessary affidavit in its entirety.

When we find, as herein, that the mere issue of a writ setting 
up an adverse claim, but never served, though made to ap|>car 
of re<lord in the office of the Mining Recorder, is virtually held 
to suffice to frustrate an honest claim, I think we must pause 
and consider, as tlie Court of Appeal has done, whether the pur­
pose and scope of the Act imperatively requires a declaration of 
forfeiture instead of any other alternative.

Indeed, the trial Judge suggests other alternative courses were 
open to the respondents, but either of those suggested involved 
a possible, ami probable, loss of time that would work a forfeiture 
if the section is to tie taken in the sense declared or an expenditure 
never contemplated as part of the policy of the legislature before 
the claimants’ right to a grant was recognised.

I cannot think the legislature ever in fact desired to produce 
such grossly unjust and absurd results, and they should be averted 
if a more reasonable construction is open to us.

I am inclined rather to adopt one or other of the alternative 
views presented in the opinion judgments delivered in appeal 
and now called in question, and hence must refuse to allow this 
appeal.

Indeed my doubts, to put the matter no higher, preclude my 
assenting thereto.

I think there is for the respective reasons assigned by Martin. 
J., nothing in the other objections taken in support of the appeal 
herein. In some of such objections which are taken I do not 
agree with appellants’ view of the facts.

I would dismiss the appeal with costs.
Durr, J.:—The question of substance presented for deter­

mination on this appeal is by no means free from difficulty ; but 
after a full examination of the considerations presented by the

Duff, J.
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appellant, I think the better view is tlmt expressed in the judg­
ment of the Chief Justice in the Court below, 47 D.L.R. 509. 
With his reasons I concur.

The appeal should lie dismissed with costa.
Anglin, J.:—I concur in the opinion of the majority of the 

Judges of the Court of Appeal ns to the construction and effect 
of sec. 52 of the Mineral Act and as to the sufficiency of what 
was done by the plaintiffs as a compliance with its requirements. 
But, without further consideration, 1 am not prepared to accede 
to Martin, J.’s, view as to the scope and effect of sec. 56, which, 
if correct, would seem to render sec. 52 quite siqierfluous. The 
presence in the Act of the latter section indicates that the exist­
ence of the conditions which render sec. 56 operative does not 
per se suspend the obligations imposed by sec. 48. On the other 
questions in issue between the parties I accept Martin, J.'s, con­
clusions.

The appeal should lie dismissed with costs.
Brodeur, J.:—The plaintiffs, respondents, were the recorded 

owners of the claim in question; and if they have not tiled with 
the Mining Recorder an affidavit shewing the performance of the 
conditions required by the Mineral Act, it is due to the fact 
that an adverse action lind been instituted against them by the 
appellants, and that they had to swear in that affidavit that their 
possession was not disputed.

The appellants, however, did not proceed with their action 
before the Courts; hut they located mineral claims upon the 
same land of which the respondents were the recorded owners.

The present action has been instituted by the respondents 
to restrain the defendants, appellants, from interfering with their 
rights.

I entirely agree with the view expressed by the Chief Justice 
of the Court below.

The appeal should be dismissed with costs.
Mignault, J.:—The only serious question in this case is 

whether, in view' of sec. 49 of the British Columbia Mineral Act, 
R.S.B.C. 1911, ch. 157, the mineral claims of the respondents 
must be deemed to have lieen vacant and abandoned. The trial 
Judge considered this section as being conclusive against the re­
spondents, and expressed his regret at having to dismiss their
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Coiuster •^PPeali however, the objection based on sec. 49 did not prevail
----- with the majority of the Court, and the trial Judge's judgment

Migaeult, J ,
was reversed.

The whole question is as to the effect of the Mineral let. 
And if sec. 49 does not stand in the way of the respondents, the 
appeal must l)e dismissed.

After consideration, I have come to the firm conclusion that 
sec. 49 does not deprive the respondents of their claims, for I 
cannot doubt that they had applied, which they could do verb ill) , 
to the Mining Recorder for a certificate of improvements. They 
were fully entitled to this certificate, having done and recorded 
work or made payments to the amount of $500 on each claim. 
And when they applied for the certificate of improvements, the 
Mining Recorder informed them that an adverse claim had liven 
filed and that the filing of that adverse claim stopped all pro­
ceedings in the matter of obtaining a certificate of improvements. 
The respondents had complied with all the requirements of sec. 
57, with the single exception of the affidavit required by sub­
sec. (g) of that section. But in as much as that form of affidavit 
obliged the affiant to swear that he was in undisputed possession 
of the clain', it was impossible for the respondents to make1 this 
statement on account of the filing of the adverse claim, and the 
Mining Recorder told them tliat they could not make the affidavit.

Under these circun stances my opinion is that, in view of the 
making of the application for a certificate of improvements, and 
while this application was pending, sec. 52 exempted the resjxin­
dents from the obligation of doing any more work or paying any 
more money in connection with their claims. The result is that 
sec. 49 does not apply, and the respondents’ claims are not to lie 
deemed vacant and abandoned.

Had I any doubt as to this result, 1 would not, in the words 
of Macdonald, C.J., give the appellants, whose conduct places 
them in a somewhat unenviable ]x>sition, the lienefit of this doubt, 
but I really can feel no doubt, after reading the judgment of the 
Chief Justice and the very complete and convincing opinion of 
Martin, J.

The appeal should lie dismissed w ith costs.
.4 ppenl <ii*m isseii
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THE KING v. THE ROYAL BANK OF CANADA.
Manitoba Court of Appeal, Perdue, C.J.M., Cameron, Haggart, Fullerton and 

Dennistoun, JJ.A. December 1, 1919.
Hanks (§ IV A—63)—Authority or agent or Crown—Indorsement of 

cheque—Payment by bank—Bank's authority—Proof.
The burden of proving the authority of a Government agent to receive 

payment of a cheque drawn on a certain bank, payable to "Dominion 
Government Elevator Co.,” rests upon that bank. The Crown is not 
liable for the negligence of its officers.

[Viscount Canterbury v, Attorney-Cener<il (1842), 1 Ph. 306, referred to.]

Appeal by dcfemlant from the triu' nt in tin action on
a cheque. Affirmed.

S. E. Richards, K.C., and W. L. McLaws, for appellant.
A. J. Andrews, K.( and F. M. Hurbidgc, K.C., for respondent. 
Perdue, C.J.M.?—This action is brought on a cheque for 

$673.08, drawn by Woodward & Co., grain merchants, on the 
Grain Exchange branch of the Royal Bank of ( 'anada, in favour 
of “Dominion Govt. Kiev. Co.” The words, “Canadian Govern­
ment Elevator" are stamped on the back of the cheque with a 
rubier stamp and underneath these words there is written, “Per 
F. S. Burgess." The cheque in question was given in payment 
of charges due from Woodward & Co. to the Dominion Govern­
ment in connection with wheat received and stored at the terminal 
elevator. Port Arthur. It is claimed that the proceeds of the 
cheque were improperly paid by the bank to F. S. Burgess who was 
in charge of the Dominion Government Elevator business at 
Winnipeg and who kept the money for his own use.

Bv the ( Canada Grain Act, 2 Geo. V., 1912, eh. 27, a commission 
was created under the name of “The Board of Grain Commis­
sioners for (’anada" (sec. 3). Power was given to the Governor 
in Council to authorise the Minister of Trade and Commerce to 
construct, acquire, lease or expropriate for His Majesty any ter­
minal elevator. Upon the construction or acquisition by His 
Majesty of any terminal elevator the Board is charged with its 
operation and management and may, with the approval of the 
Governor in Council, make regulations for its management and 
operation and prescrit*» a tariff of fees (see. 13).

Pursuant to the powers conferred by the Act terminal elevators 
were constructed or acquired at several points, one of them lieing 
at Port Arthur, Ont. Operation of these elevators was then 
undertaken by the Board, ( ’ars of grain shipped to the elevator 
were unloaded and inspected. The grain was graded, cleaned and
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dried, if necessary. It was stored in the elevator and the freight 
and other charges were paid by the Board. The owner of the 
grain on production and surrender of his bill of lading, and 
on payment of the charges against the grain, received a warehouse 
receipt.

In 1913 the Board fourni it necessary to have a man at Winnijieg 
to look after the business of the Board at that city. On Octolier 
14, 1913, F. S. Burgess was engaged as a clerk in the Government 
elevator office, Port Arthur, at a salary of $85 per month. This 
man had previously lieen a clerk in a drug store. He was employed 
for a few days at the terminal elevator at Port Arthur, so us 
to acquire some knowledge of the work and was then sent to 
Winnipeg to take charge of the Government elevator business 
in that city. At first he was given desk-room in an office in the 
Grain Exchange building, but afterwards had a room to himself 
in that building with two employees under him. He was known 
as the “Agent of the Canadian Government Elevators.” The 
Board did not make regulations for the management and operation 
of elevators as they were empowered to do by the Act. The 
instructions given to Burgess were mainly verbal. Bright, the 
accountant of the Board at Port Arthur, explained to Burgess 
what his duties would lie. Bright says:

I told him that the owners of grain would present bills of lading of travel­
ling cars of grain, and that on presentation of these bills of lading properly 
endorsed, and payment of all charges, he should hand out the warehouse 
receipts.

These warehouse receipts covering cars of grain received at 
the elevator were made out at Port Arthur and then sent to the 
Winnipeg agent, Burgess, together with sheets giving all par­
ticulars, including net bushels and freight charges. As bills of 
lading arc often negotiated to purchasers, the name in the ware- 
'house receipt was left blank, so tluit when the owner, whoever he 
might lie, appeared with the bill of lading his name was entered 
in the warehouse receipt by Burgess and, on the surrender of the 
bill of lading and on payment of all charges for freight, grading, 
cleaning, drying, etc., the warehouse receipt was delivered to the 
owner. It is evident tliat Burgess had authority to receive pay­
ment of the charges in money. If the bills of lading in this case 
had been tendered by the owners together with the amount of 
the charges in bank notes and silver, Burgess would have had
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authority, and it would have been his duty, to receive the same 
and hand over the warehouse receipts. The charges, however, 
seem to have been paid almost always by accepted cheques. He 
was instructed to deposit the moneys received to the credit of the 
Receiver-General in the Bank of Ottawa. Two stamps were 
provided for him, one of which read : “Deposit to credit of Receiver- 
General, Canadian Government Elevator Account.” The other 
stamp only differed from the first in that it contained the word 
“Dominion” in place of “Canadian.” The moneys so deposited 
were on Burgess’ direction forwarded by the Bank of Ottawa to 
the Receiver-General, passing through the Ft. William office for 
the purjKise of record.

It is admitted that the cheque upon which this action is brought 
was given
in repayment of moneys paid out by the Dominion Government Elevator for 
freight charges, weighing and inspection fees in connection with cars or 
cars of grain consigned to said Woodward & Co., and unloaded in the Dominion 
Elevator at Port Arthur.

It was therefore the duty of Burgess to impress the stamp 
furnished to him upon this cheque and deposit it in the Bank 
of Ottawa to the credit of the Receiver-General. Instead of doing 
so he put the indorsement on the cheque now appearing upon it, 
presented it to the teller of the Grain Exchange branch of the 
defendant’s bank on which it was drawn and the teller paid to him 
the amount in cash. There is no doubt that Burgess appropriated 
the proceeds of this cheque and of many others that were cashed 
by the defendant’s teller at the same branch.

Burgess, as I have shewn, had authority to receive payment 
of the charges in cash. It is argued on behalf of the bank that 
Burgess having this authority would lx? entitled to receive the 
proceeds of the cheque, no endorsement being necessary when the 
cheque was presented for payment by the payee. But although 
Burgess had authority to receive cash when tendered to hin , 
he had no authority to cash cheques given in payment of moneys 
due to the Government. The instructions given to him were to 
de]x)sit all cheques in the Bank of Ottawa in the manner already 
mentioned. The explanation given by the teller as to how he 
came to pay the cheque in question and many others presented 
by Burgess does not absolve him from negligence. In effect 
it was, that because Burgess came to him on Julv 7, and bought
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a draft in favour of “Canadian Government Elevator,” he, the 
teller, thought he was justified in paying on July 21, a cheque 
made payable to “Dominion Government Elevator Co.” The 
fact that Burgess indorsed the cheque, “Canadian Government 
Elevator, per F. S. Burgess,” shewed a discrepancy between the 
mime of the payee as written in the cheque and the name of the 
party purporting to indorse as payee. This was enough to arouse 
suspicion in the mind of any hank teller possessed of ordinary 
experience and discretion. Prior to this, the same teller had 
cashed two cheques of a firm of grain merchants for $<358.87 and 
$891.67, respectively, payable to “Dominion Government Ele­
vator Co.” The teller’s explanation is that lie thought the payees 
were grain merchants and that Burgess was their manager. It 
does not appear to have occurred to him tluit it was a most unusual 
thing, almost unprecedented in fact, for a business firm to cash 
cheques for such amounts instead of putting them tlirough their 
own hank account.

A large nunilier of cheques which were cashed by the defen­
dant’s teller at their Grain Exchange branch, subsequently to the 
cashing of the cheque sued upon, were put in on I «half of the 
plaintiff to shew further acts of negligence, but these should not 
lx1 looked at as they cannot affect the present transaction.

The burden of proving the authority of Burgess to receive 
payment of the cheque in question rests upon the defendant. 
In this it has failed.

There is the further circumstance that the words “Dominion 
Government" and “Canadian Government” appear either on the 
face of the cheques or on the indorsement. This was a warning 
that the cheques dealt with public money Ixdonging to the Dom­
inion Government and that such money should be paid to the 
credit of the account of the Minister of Finance and Receiver- 
General: R.S.C. 1906, ch. 24, sec. 35; 4-5 Geo. V., ch. 33, sec. 1.

It was urged by counsel for the defendant that the Board 
of Grain Commissioners were negligent in the manner in which 
they conducted the business of the Commission at Winnin g. 
Burgess was in cliarge of the office at that city. He made returns 
to the Board, but, as it is claimed, so slight was the control exer­
cised over liim that in a period of about 5 months he was able 
to appropriate over $140,000 of the moneys collected by him.
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It in urged that the salary paid to him, namely $85 per month, 
was quite insufficient to support him and his family and to enable 
him to maintain some degree of respectability as the incumbent 
of a Government office. The importance of the position he filled 
is shewn by the fact tliat in the single year ending July 31, 1916, 
he collected for the Board $3,352,512. It was suggested that his 
simulations were, in the lieginning, induced by his necessities, 
and tliat he took larger and still larger amounts when he found 
how easy it was to steal and avoid detection.

But the stolen moneys belonged to the Crown and the Crown, 
is not liable for the negligence of its officers. In Viscount Canter­
bury v. The Attorney-Ceneral (1842), 1 Ph. 306, a petition of 
right was presented claiming compensation for loss by fire alleged 
to have lieen caused by the negligence of the ( 'ommissioners of 
Woods and Forests. In the following passage taken from the 
rcjiort I>ord Lyndhuret deals with the position of the Crown, 
:.t M:

Now, assuming that the fire had been caused by the personal negligence 
of the Commissioners, would the Crown in such case have been liable to make 
good the loss? They are indeed styled servants of the Crown ; but they are, 
in truth, public officers appointed to perform certain duties assigned to them 
by the legislature, and for any négligent e in the discharge of such duty, and 
any injury that may be thereby sustained, they alone are, I conceive, liable. 
Is it supposed that the Crown is responsible for the conduct of all persons 
holding public offices and appointments and lx>und to make good any loss 
or injury w hich may l>e occasioned by t heir negligence or delinquency? . . .
The Keeper of the Great Seal and other persons holding high situations in the 
state have authority to appoint to many offices, and also to remove the 
persons so appointed at their pleasure. But they are not, on that account, 
subject to make conqiensation for injury occasioned by the neglect or mis- 
mnduct of the persons so appointed. The mere selection of the officers does 
not create a liability. But if the Crown would not lie responsible for the 
act done, had it been done by the superiors, it follows that it cannot be held 
liable for the negligence of their subordinate agents whom they appoint and 
remove, and with the selection or control of whom the Crown has no concern.

No negligence was established, if such could lie established, 
against the Crown. On the other hand, it is clear tliat the defen­
dant’s teller who cashed the cheque was guilty of negligence and 
his negligence was the direct cause of the loss of the money.

The appeal should lie dismissed with costs.
Cameron, J.A.:—In the statement of claim in this action it 

is alleged tliat Woodward & Co., grain dealers, drew a cheque, 
dated July 21, 1916, on the defendant bank for the sum of $673.68.
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payable to the order of His Majesty under the name of “Dominion 
Government Elevator,” a name used by the Department of 
Trade and Commerce, one of the Departments of His Majesty's 
Government of the Dominion of Canada, in carrying on the 
business of the Department. It is further alleged that Woodward 
& Co. delivered said cheque to the plaintiff whereupon it became 
the property of the Dominion of Canada and negotiable only la- 
deposit to the credit of the Receiver-General and that on or about 
July 21, one Burgess, an employee of the plaintiff, forged an 
endorsement on said cheque and delivered same to the defendant 
bank. It is further stated that said cheque was one of a large 
numlxir payable to the Dominion Government Elevator, endorse­
ment1-* on which were similarly forged by Burgess, under such cir­
cumstances that the defendant bank knew or should have known 
of the criminal action of Burgess and that it was by reason of the 
negligence of the defendant bank tluit Burgess was enabled to 
carry out his fraudulent designs. The plaintiff demanded pay­
ment of the said cheque from the defendant bank, which was 
refused.

By the statement of defence, the allegations of the stateme nt 
of claim are specifically denied and it it chargent that Burgess 
was the agent and manager for the Canadian Government Ele­
vators at Winnipeg; tluit as such agent Burgess was authorised 
to collect transportation charges in respect, of warehouse receipts 
entrusted to him either in cash or by cheque; tluit the plaintiff 
gave Burgess the authority or ostensible authority to collect the 
amount of such cheques ; that Burgess endorsed the said cheques 
in the course and within the scojxî of his employment and that 
the defendant bank acted honestly throughout. It is further 
alleged tliat the cheque sued on was presented for payment by 
one who had authority or apparent authority to endorse it, that 
it was complete and regular on its face and was paid in the ordinary 
course of business.

The action came on for trial liefore Metcalfe, J., who entered 
judgment for the plaintiff, and from this judgment the bank 
appeals, the principal ground taken, being that Burgess had 
authority to endorse the cheque in question.

The head office of the business described and known as that 
of the Canadian Government Elevators was and is at Ft. William.
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Ont. That business was and still is carried on by a commission 
known as the Board of Grain Commissioners, acting under the 
Departmeii of Trade açd Commerce. This Commission was 
created, and its powers defined, by ch. 27, 2 Geo. V., 1912. By 
roc. 13 of that Act the Commission was charged with the operation 
and management of terminal elevators duly acquired by the 
Minister of Trade and Commerce. This sec. 13 was amended by 
roc. 1 of ch. 33, 4-5 Geo. V., 1914, by adding thereto the following 
provision:

4. Advance* to an amount not exceeding $500,000 may lie made to the 
Minister out of the Consolidated Revenue Fund of Canada for the payment 
of freight charge* and weighing and inspection fee* on grain received into or 
ehipiied from elevator* operated and managed hy Hi* Majesty. Such pay­
ments shall lie subject to all the provisions and regulations in that behalf 
of the Consolidated Revenue and Audit Act, and when the amount* so paid 
are from time to time refunded to Hi* Majesty such amounts shall be paid 
to the Minister of Finance and Reviver-General of Canada for deposit to 
the credit of the said Consolidated Revenue Fund.

It is to Ik? noted that
all public moneys, from whatever source of revenue derived, shall lie paid 
to the credit of the account of the Minister of Finance and Receiver-General, 
through *uch officers, banks or persons, and in such manner as the said 
Minister, from time to time, directs and appoints.

R.S.C., 1906, ch. 24, see. 35.
In October, 1913, an entry appears in the Minutes of the Board 

shewing the appointment of Burgess as a clerk. He was employed 
in Port Arthur for about a week. Sulisequently he went to 
Winnipeg as a clerk, his position, as such, 1 icing strictly defined. 
He was to collect the amounts due by the grain dealers as refunds 
to the Government of advances made for freight charges under 
the above sub-sec. 4, sec. 13. His business was to receive bills 
of haling and the cheques for refumls and give in return warehouse 
receipts. The moneys received by him were Government moneys 
to be deposited to the credit of the Government with the Bank 
of Ottawa. Burgess had no office at first but had desk space in 
the office of the Registrar, but later he had an office to himself 
with a clerk and stenographer. He was further authorised to 
sign split warehouse receipts for registration in the office of the 
Registrar. This all appears in the evidence of Bright, accountant 
for the Board of Grain Commissioners, where we find the letters 
from Birkett, Secretary of the Board, to Burgess ns follows:

1 have just been speaking to Mr. Bright in reference to the depositing 
of funds collected in connection with the Dominion Government Elevator.
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Ml moneys collected will have to be deposited to the credit of the Receiver- 
General in the Bank of Montreal, or the Bank of Ottawa, Winnipeg, and 
every so often, say twice a week, you will get a draft from the bank which you 
will forward to this office, along with the duplicate and triplicate. The hunk 
supplies the forms. It is pretty hard to explain the system that they work 
under, if you are not used to this sort of work, and I would suggest tbat 
you go in and see Mr. J. Smith, Chief Clerk for Inspector Serls. He will 
explain to you fully what he does in connection with their funds. You will 
follow out exactly the same lines.

Two letters from the secretary to Tootl are in evidence. The 
first is dated October 15, and is as follows:

This will introduce to you Mr. Burgess, who has been delegated by the 
Board to take care of the Government Elevator business at Winnipeg I 
understand from Commissioner Jones that he will be given desk space in your 
office. Please extend to him the usual courtesies, and oblige.

And the second, dated October 17, 1913, is as follows:
Please note that F. S. Burgess, who is taking charge of the Winning 

end of the Dominion Government Elevator business, is authorised to sien 
split warehouse receipts for registration in your office. The countersigning 
will be done on surrender of the pajier.

Following the course of events we find in the exhibits a cheque, 
issued by Peakcr Bros. & Co., drawn on the Bank of British 
North America, dated June 30, 1910, payable to Canadian “Gov­
ernment Elevator,” endorsed “Canadian Government Elevator 
per F. S. Burgess," and paid by the defendant bank July 3. 
Nothing was said al>out this cheque on the argument and it is 
referred to only incidentally in the evidence by Scott, the auditor. 
Apparently it was not in the possession of plaintiff’s counsel on 
Eden’s examination.

On July 7, Burgess purchased from the defendant bank two 
drafts for $112.72 and -$288.70 respectively. The requisition 
forms are signed by “F. S. Burgess, Manager,” and “F. S. Burgess." 
E<len, the bank’s teller, from whom these drafts were purchased 
refers in his evidence to these two purchases as one transaction 
and gives their date as the date of his first meeting with Burgess. 
He is not asked about, and does not offer any account of, the 
Pcaker Bros, cheque which apparently left no impression on his 
memory.

Them was, according to the teller, no conversation in con­
nection with these drafts, at least none that he remembered. 
He rememliered seeing Burgess and that is all. The drafts were 
paid for in cash, no introduction was necessary and any stranger 
would have been treated the same way.

■ ■ • ■
*»
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Next in order comes the cheque of McLaughlin & ( o. on the 
Bank of Montreal (and accepted by tliat hank) for $058.87, 
payable to the order of “Dominion Government Elevator Co/' 
It is endorsed “Canadian Government Elevator, per F. S. Iiurgess, 
Manager,” and was cashed by the defendant hank July 8. On 
I icing questioned as to this cheque the teller positively states 
that this cheque was the first cheque he cashed for Burgess and 
reiterates that the occasion of the purchase of the draft was the 
first tin e he saw him. He is asked “You had not liecn introduced 
to him. other tlian the introduction that he himself gave you?” 
and answers “That draft was all.” The teller knew that neither 
the Dominion Government nor McLaughlin & Co. were customers 
of his hank. Nothing took place on the occasion of the cashing 
of this cheque further than that it was presented by Burgess and 
the cash handed over. No inquiry as to Burgess' authority was 
made. “I,” he says, “just thought he had the authority” and 
when asked what facts led you to that conclusion, he replies 
“He signed the requisition as manager.” This is plainly incorrect 
as is shewn by the Peaker Bros, cheque.

Then cheques are cashed by the teller for Burgess as follows:
1. Cheque, dated July 10, issued by Benson-Newhouse Slabeck & Co. 

for 1625.86, on the defendant bank.
2. Cheque, dated July 12, by same company for $387.94 on defendant

3. Cheque, dated July 20, issued by McLaughlin & Co. for $891.67 on 
tin- Bunk of Montreal.

4 Cheque, dated July 20, issued by Hanson Grain Co. for $471.89 on 
the Bank of Nova Scotia.

All these were cashed on the day of their issue or on the day
following.

Next con es the cheque, dated July 21, for $073.G8, payable 
to “Don inion Government Elevator Co.” which is endorsed 
“Canadian Government Elevator, per F. S. Burgess” and is the 
cheque sued on. The difference between the name of the payee 
on the body of the cheque and that endorsed on it was not noticed 
by the teller at the time of the transaction or until his examination. 
Again, with reference to this cheque (as in the case of tliat of 
McLaughlin & Co.) when asked “You say you assumed he had 
the authority; what fact was known to you which gave you the 
right to assume that?” the teller replies “The fact that he signed
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the requisition as manager.” It was nothing that Burgess said 
as there was no conversation between them and no representations 
were made by him. The teller knew nothing about the Dominion 
Government Elevator being an instrumentality or branch of the 
Dominion Government and seems to have l>een of the impro^um 
it was an incorporated trading company.

Now, we have it established that no representations were made 
to the teller or to the bank by any one on behalf of the Crown 
other than the representations made by Burgess. The teller 
knew nothing of Burgess, he says, until he came in to purchase the 
drafts referred to and nothing then occurred of any signifie;,nee 
except that to one of the lequisitions he affixed his nan e as 
“Mgr.” The purchase of a draft for cash involves no question 
as to the identity of the purchaser as that is immaterial. 
There is no possible liability to the bank in the transi tion. 
The cash is taken in and the draft is handed out. That dealing 
is a different matter altogether from cashing a cheque payable 
to order. The practically universal rule is that cheques pny.ible 
to corporations are dejiosited and if the corporation requires 
currency it issues its own cheque for that purpose. The plainest 
dictates of prudence point out this as the safe method for all 
concerned.

Again I w ish to point out the importance of the Peaker Bros, 
cheque. Though we have no specific evidence on the point, 
there is no doubt whatever that Eden was the man that cashed 
this cheque, and this wras some days Indore Burgess bought the 
drafts. There can lie no question of this though the teller says 
when asked alxmt any cheques before July 8, “No, the buying of 
the draft was the first time I saw him.”

But, apart from the Peaker Bros, cheque, and throwing it out 
of consideration altogether, the signing of the draft requisitions 
and their presentation to the teller with the accompanying cur­
rency, affords no reason whatever to justify the teller in thinking 
Burgess had authority to endorse cheques payable to his principal 
to lie cashed over the counter. The two transactions arc not 
related and are not in the same plane. No representations were 
made by Burgess other than those that were conveyed by his 
actions and one examines them in vain to find anything that has 
any significance as bearing on the question of his authority except
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the fact tluit he presented the cheque. Hut it in imjMwaihlc to MAN
argue tluit Ilia authority to endorse and caali tlie cheque can he C. A
inferred from the fact tluit he prcw-ntitl it to lie cashed. That ThTITimj
neeirs pcrilounly near to reasoning in a circle. tRoyal Rani

Tlie teller never luid u similar experkmec in (Nusliing for an or Canada. 
intlivitlunl a c heque payable to a corporation, not drawn on his cemerœ. I a
hunk. We need no expert evidence to tell us tluit tills would 
be an unusual and dangerous practice. His laxity in the matter 
was extraordinary. The discrepancy lietwecn the endorsement 
and the name of the payee was unnoticed by him until his attention 
was called to it at the trial. One would have thought that his 
first idea on scanning the first of these cheques (or any of them 
for tlie matter of that) would lie to submit it to the manager of 
the branch for his consideration and opinion. The law of self- 
preservution would indicate this as the obvious way of safety. 
And more than that, it was not his own money that he was 
Mindly handing over to a man of whom lie knew nothing and 
alunit whom he made no inquiry, not even of the man himself.

In all the circumstances leading up to and connected with the 
presentation and cashing of this cheque, I can see nothing whatever 
that could in any degree justify anyone in the teller's jxisition 
in arriving nt the conclusion that Burgess had authority to endorse 
n cheque for any other purpose than deposit or that lie; had 
authority to draw the cash for the cheque in question. The 
history of the transaction is so bare of incident that it is almost 
as if Burgess had for the first time stepped up to the teller at 
his window, slapjiod down the cheque in front of him, and the 
teller, without looking up, had counted out the cash and pushed 
it out of the window seeing and knowing nothing hut the cheque 
itself. And after all is not that what took place when tint Beaker 
Bros, cheque was presented? Certain it is no reasoning or argument 
based on the draft requisitions can lx* applied to that cheque.

Where a person has by words or conduct held out another person, or 
enabled another person to hold himself out as having authority to act on 
his liehalf, he is bound, as regards third parties, by the acts of such other 
person to the same extent as he would have been hound if such other |>erson 
had in fact had the authority which he was held out as having.

1 Hals. 201. And see also Bowstcad on Agency, at page 300, 
I>ar. 429. I cannot find in the evidence any words or actions on 
the part of the Crown in this ease that can, with any regard to

.
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reason, be considered as holding out Burgess or its enabling Burgee 
to hold himself out ns having authority to cash this cheque. 
The simple fact is tliat the teller cashed the cheque without any 
reflection and without attempting to exercise his judgment as 
a bank official in his position would be expected to exercise1 it iu 
the circumstances. He carelessly overlooked the simplest pre­
cautions in a position tliat necessarily demands vigilance and 
in a case where the facts suggested and demanded further investiga­
tion and inquiry.

Now this branch of the law of agency is founded on estoppel, 
and even if there could lie found in the case facts and circumstance* 
sufficient to constitute Burgess an agent by estoppel, nevertheless 
the Crown is not bound thereby.

It appears from the authorities that the King is not bound by estoppels, 
though he can take advantage of them.

Everest & Strode, Iaw of Estoppel, page 8. This rule lias 
been frequently applied in Canada, and I am not aware that it 
has ever been rescinded or relaxed.

It was argued that, putting aside the question of the endorse­
ment, Burgess had sufficient direct authority to collect the an mint 
of the cheque. It is, I think, a rule almost without exception, tliat 
in Canada the bank requires an endorsement on a cheque pax able 
to order, both for purposes of identification and as a receipt. 
In point of fact, I have no doubt that in this very' case reliance 
was placed on the endorsement and tliat that was why the endorse­
ment was put them. The idea behind this argument is that 
Burgess had authority to collect moneys and this covers his 
collecting an order (i.e., a cheque) by Woodward & Co. on the 
Bank of Montreal, which the Royal Bank was warranted in 
cashing for him. It did not, from this viewpoint, make any 
difference whether Woodward & Co. paid by an order on another 
person or by cash. In both cases Burgess' authority permitted 
him to collect the cash.

1 have already set out the evidence relating to Burgess' position 
and authority.

Counsel for the bank placed much reliance on the wording 
of the letter of October 17. “Funds collected” and “all moneys 
collected" it was argued, were equivalent to stating and implied 
that Burgess was authorised to collect moneys, cash as well as
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cheques, and tliere was nothing in the letter to prevent him MAN-
from collecting cash or inhibit him from turning u cheque into C. A.
cash or currency. It is further argued that it is not stated in the kinu 
the letter that all cheques must l>e dejmsited to the credit of the pOYA!LpANK 
Receiver-General but that all moneys collected must l*1 so deposit- of Canada. 

ed. Further, it is said that if Woodward & Co. had paid in cash Cameron, j.a 
there would and could have been no objection. But we must take 
the letter of October 17 in connection with the facts. Burgess* 
duties lay in a small and well-defined circle. They were restricted 
to the simplest routine work. He got the bills of lading and the 
cheques from the dealers and if these were in order, lianded over 
to them the Government warehouse receipts. The word “moneys” 
used in the letter is a loose term and means cheques and the 
refunds were of course paid in no other way. Payments in cash, 
though not impossible, were never in contemplation. But taking 
it for granted that the letter gave Burgess authority to receive 
the refunds for advances by the Government in bank hills, by wliat 
line of reasoning does that lead to the conclusion that he was 
thereby given authority to bike a cheque payable to the Govern­
ment, endorse it, not for deposit to the credit of the Receiver- 
General, hut to he cashed, and to receive the cash personally over 
the counter in return for the cheque. Nothing of the kind was 
intended or expressed or indicated. Burgess was to bike the 
dealers' cheques when they handed them over and put them to the 
«•redit of the Receiver-General and that was the length and 
breadth of his authority so far as cheques were concerned.

In my opinion Burgess had no such authority as is contended.
And I cannot see that he was shewn to have liad any ostensible or 
apparent authority that ought to have led anyone of the most 
ordinary prudence exercising a moderate amount of common 
sense, to disregard the simple precautions which would at once 
have checked these malversations. Apart from what is implied 
in the act of presenting the cheque and taking the cash, even 
Burgess himself made no assumptions or representations. And 
I cannot see that the Crowm made any. And the Crown gave 
Burgess no authority, expressly or by implication, to do the 
acts complained of which are criminal in their nature.

I would dismiss the appeal.
Haggart, J.A.:—I have had the advantage of perusing the Haggart. ja. 

judgment of my brother Dennistoun. In his reasons he has set
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forth very fully and clearly all the facts and circumstances rele­
vant to the matters in question in this suit. I would adopt his 
statement of these facts and I concur in the conclusion at which 
he has arrived.

As between the parties to this suit the cheque sued on the 
document itself and the moneys represented by tliat cheque— 
was originally the property of the Crown. The onus of proof that 
the cheque and the moneys represented by it lxtcame transferred 
to the defendants is on the defendants. They have not satisfied 
that onus, and I could not find otherwise on the admissions and 
the evidence adduced at the trial.

At the trial and on the appeal counsel for the plaintiff made 
the sane contention that this cheque was the property of the 
Crown and was payable to the Crown. Then there was tin- 
duty imposed upon Burgess to dejKisit it to the credit of tin- 
account of the Receiver-4leneral for Canada and in the statute 
itself practically these provisions were made. I would disn iss 
the appeal and affirm the judgment of the trial Judge.

Fvllf.rton, J.A., concurred with Perdue, C.J.M.
Dknmstovn, J.A.:—F. 8. Burgess, a druggist's clerk, was on 

Octolier 14, 1913, engaged as a clerk in the Government I .levator 
Office at Port Arthur at a salary of $85 per month. He was 
presently transferred to Winnipeg as clerk of the Board of Crain 
Commissioners with desk room in the office of Todd, the Deputy 
Registrar of Grain Warehouse receipts, but at the time the events 
took place with which this case is concerned he had a room of his 
own with a stenographer and a lx>y in the Grain Exchange 
building.

From October, 1913, until Novemlier, 1916, he carried on his 
duties as Government Elevator clerk at Winnipeg. In the latter 
month he became a fugitive from justice and as api>eur< from 
the evidence, from cheques filed as exhibits, and from statcn cuts 
of counsel, the sum of upwards of $140,000 is unaccounted for to 
the Government of Canada.

The authority with which he was actually invested is contained 
in certain letters defining his duties which are set out in the judg­
ment of my brother Cameron and need not lie reproduced by in­
stated shortly, it was his business to deliver warehouse receipts 
for grain in storage at Port Arthur, to the persons entitled to those
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documente, upon payment of transportation charges disbursed by 
the < iovemment. The funds so reeeive<l hy liim were to lie 
dejxisited to the cretiit of the Receiver-General of Canada in the 
Hank of Ottawa at Winning, and for that purpose he was suppliai 
with a ruhlier stamp which lx*e the words “Deposit to cretiit of 
Receiver-General, Dominion Government Klevator Account." 
The word “Dominion” was sulwequently clianged to “Canadian" 
and a new stamp furnished accordingly.

The duty of Rurgess to make deposit of all funds received hy 
him was not only specifically set forth to hint in the written 
instructions quoted hut was statutory : 2 Geo. V., 1912, ch. 27, 
sec. til ; and 4-5 Geo. V., ch. 33, sec. 1.

It was assuned, as was the case, that all funds received by 
him would lx* represented by cheques, hut I have no douht that 
he had authority to receive cash if tendered in the ordinary course 
of business.

He had no authority to expend any money,.either for office 
expenses or for any other purpose.

Although this action is brought upon one cheque only and 
that for a comparatively small amount, it is admitted that a 
large numlier of cheques for large sums of money were cashed 
over the counter by the defendant hank for Burgess. Most of 
these cheques were drawn on hanks other than the defendant 
hank, which made collection from the drawee hank through the 
Winnipeg Clearing House.

These cheques were filed hy consent of counsel, all rights lieing 
reserved as to their relevancy as evidence. The cheque sued on 
is one drawn on the Royal Bank of Canada, Grain Exchange 
Branch, hy Woodward & Co. for $073.b8, dated July 21, Ifilfi, 
marked accepted hy the Royal Bank, payable to the order of 
Dominion Government Klevator Co. and endorsed hy rublx*r 
stamp “Canadian Government Elevator" to which is added by pen 
and ink “per F. S. Burgess."

It may he noted that the cheque is not properly endorsed, 
that the ruhlier stamp supplied hy the Government, Ex. 8, was 
not used, ami that Burgess violated his instructions, which were to 
make deposits in the Bank of Ottawa to the credit of the Receiver- 
General.

Counsel for the hank state that they do not rely upon the
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endorsement as the money was paid by the bank to the person 
who had a right to receive it, and this appears to be the sub­
point ujxm which the case turns.

It is therefore necessary to determine the authority, I with 
actual and ostensible, with which Burgess was clothed, and tin- 
negligence of the hank, if them lie any, in making payment of tin- 
cheque in question in cash over the counter of the hank to In-.in-r.

The actual authority of Burgess is determined by the letters 
and oral instructions referred to. He was authorised to t.-kc 
cheque-s or money in exchange for warehouse receipts and to n kc 
deposits to the credit of the Reeeiver-General. He had no other 
general authority except to sign split warehouse receipts when
necessary.

I have no hestitation in stating tluit having received a cinque 
payable to a Government department in exchange for a v.; re­
house receipt, Burgess had no actual authority to take that 
cheque to a bank and receive cash for it over the counter. When 
he did so he violated his express instructions.

While he was authorised to receive money when tendered 
for freight charges in the ordinary course of the business of the 
Grain Commission, in exchange for warehouse receipts, he had 
no authority to receive money for the Government in any ether 
way. He had no authority to endorse generally but was lin ited 
to a special endorsement for deposit only.

So much for liis actual authority. It only remains to consider 
what was his ostensible1 authority.

Without any express representation lieing made the bank 
teller assumed that Burgess was the manager of a grain company 
with full jiowers as such. In this the teller was clearly negligent 
The mime w hich appear'd on the Iwek of all the cheques “( an- 
adian Government Elevator” plainly intimated that the payee 
of the cheque was an official and not a commercial entity He 
should from the very first have lieen upon liis guard.

Moreover the endorsement “Canadian Government Elevator, 
per F. 8. Burgess” was direct notice that the cheque w as ! icing 
negotiated not by the owner but by an agent “ per proc.”

By sec. 51 of the Bills of Exchange Act, R.S.C. 1900, eh. 119, 
a signature by procuration operates as notice that the agent has 
but limited authority to sign, and the principal is bound by such
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signature only if the agent in so signing wits acting within the 
actual limits of his autliority.

In this case the endorsement “per F. S. Burgess" was sufficient 
t«. put the liank ui>on enquiry as to the agent's authority. Had a 
demand been made upon Burgess to disclose wliat his authority 
actually was, it must have appeared tluit he was a clerk with 
very limited powers: Uambro v. Burnand, [1904 ) 2 K.B. 10, at 
page 22: Bryant et al. v. La Banque du Peuple, [1893] A.C. 170. 
at page 180.

The law is well settled that a principal is not bound by a 
payment to or settlement with an agent unless such payment 
or settlement lie made in the ordinary course of business, and 
in a manner actually or apparently authorised by the principal: 
Bowstead on Agency, 4th ed., pages 325 and 331: Kaye v. Brett 
1S50), 5 Ex. ch. 209, 155 E.R. 110.

In the case of Bank of England v. Vagliano, [1891] A.C. 107, 
at page 128, the bank officials drew the attention of Ziffo, the 
out of door manager of Vagliano Bros., to the fact that large 
Bills were living presented across the counter and paid to the 
plaintiff's clerk (llyka, in bank notes, and Ziffo expressed the 
opinion that if the bills had liecn properly advised, they should 
lie paid; moreover the payments so made were duly debited in 
Vagliano Brothers' pass-l>ook without objection on their part. 
The suspicious circlin’stances of the clerk asking for bank notes 
having lieen duly reported and acquiesced in by his superiors, the 
hank could do no more. Both I»rd Halsbury, L.C., ami the 
Earl of Melbourne were of opinion that after enquiry the bank 
was justified in charging such payn ents to the plaintiff's account, 
and was by its prudent action absolved from the charge of negli­
gence.

In the present case, it 1 icing apparent at first sight that Burgess 
a as an agent, the duty was cast upon the bank of making enquiry 
as to his powers and the limitations of his authority. In my 
judgment the only ostensible authority which Burgess had was to 
put liimself forward as a clerk, the onus licing upon the bank to 
coni|M>l full disclosure of his real authority: /Jo/c v. Leask (1863), 
33 LJ. Ch. 155.

The bank made no enquiry whatever. It paid all manner of 
cheques drawn by grain merchants on various hanks payable
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to “Canadian (iovemnient Elevator"; “Dominion Govemm nt 
Elevator Co."; “Canadian Government Elevator Co."; and 
“Dominion Government Elevator." It paid no regard to the 
endorsement which was always “Canadian Government Elevator, 
per F. S. Burgess" or “per F. S. Burgess, Manager," which in all 
but two instances was an improper endorsement. The cheque 
sued on is improperly endorsed. All of this is evidence of negli­
gence on the part of the bank and in my opinion it was negligence 
which con passed the loss of these public moneys.

In determining what evidence of negligence there is in this 
case, care has been taken to exclude all the cheques which are 
admitted to have been cashed after July 21, 1016, the date upon 
which the cheque sued on was cashed ; and to base this judge cut 
upon what took place prior to that date, as disclosed by an exam­
ination of the six cheques which were cashed between June 20, 
1916, and July 21, following.

They are sufficient to have warned any careful banker that 
something most unusual was going on. That a clerk or even a 
manager should bring to a bank with which he had no account 
a scries of cheques of third parties for which he demanded cash 
was in itself a most suspicious circumstance.

There is ample evidence in the case given by experienced 
bankers that the payment of such cheques was unbusinesslike 
and negligent on the part of the bank concerned. It is the 
practice of business houses to deposit all cheques payable to on 1er 
in their own banks and when cash is required to draw it by n e;uis 
of cheques signed by themselves. Otherwise a valuable record 
of business transactions is lost and a door is opened wide to 
peculation and fraud.

It is a matter of common occurrence that a clerk has authority 
to receive cash or cheques and to give valid receipts therefor 
in the ordinary coumc of his employer's business. It does not 
follow that he has any ostensible authority to present cheque* 
payable to his employer, endorsed by himself, for pavn ent in 
cash over the counter of a bank, and the bank that pays him 
without enquiiy is clearly negligent.

It appeared at the trial that certain restitutions had licen 
made by Burgess prior to his flight and some attempt was trade 
to shew what application had been made of the moneys restored.
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but the jxiint was not cleared up, and was not argued on appeal. 
It has therefore received no consideration from me as the parties 
apj>ear to desire judgment on the general issue and not on this 
special point.

Two cases referred to on the argun ent are valuable as exhibit­
ing legal principles which are applicable: Toronto Club v. Dominion 
Hank (1911), 25 O.L.K. 330, relieves the bank from «‘sjionsibility 
in the case of an agent who was held to have actual authority 
to endorse and receive money on txdinlf of his principal. Hoss 
v. London County Westminster tf Parr's Hank, [1919] 1 K.B. 078, 
holds a bank liable for negligence in dealing with official cheques 
without sufficient enquiry as to the authority of the liearer who 
deposits them at his own credit. Neither of these cases is on 
all fours with the present case, in so far as the facts an* concerned.

I'pon the whole case 1 am of opinion that the plaintiff lias 
established the negligence alleged in the staten ent of claim and 
is entitled to judgment; that the defendant bank has failed to 
establish the agency of Burgess, actual or ostensible, to receive 
this sum of money over their counter, and luis failed to shew that 
it acquired any title to the cheque in question by means of a valid 
endorsement.

I would dismiss the apj)eal with costs. Appeal dismissed.

McCALLUM v. HEMPHILL TRADE SCHOOLS LIMITED.
AUw.ia Supreme Court, Walsh, J. December It, Hi 19.

Negligence (§ I C—35)—Barber shop—Trap—Personal injuries to 
INVITEE—No WARNING OF DANGER—LIABILITY.

When a customer who is properly in a shop for the purpose of trading 
in it seeks to reach, for a pro|>er purpose, what is apparently another 
part of the premises which the tradesman is bound by law to provide 
for him and in in constant use for that pur|K>sc by his customers, the 
tradesman is liound to warn him of any eOMSSlsd dangers that there 
arc on the road to it, and, if he fails to do so, he cannot shield himself 
from responsibility for harm that comes to the customer therefrom, by 
proving that the way and trap were under the control of someone else.

[Mitchell v. Johnstone Walker (1919), 47 D.L.R. 293, referre»l to; 
Dickson v. Scott (1914), 30 T.L.K. 256, followed ]

Action for damages for injuries received by plaintiff while in 
defem hint's shop as an invitee.

•V. D. Maclean, for plaintiff.
Frank Ford, K.C., for defendant.
Walsh, J.:—The plaintiff went into the defendant's liarber 

shop in Edmonton for a shave. Whilst waiting for his turn he
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found it necessary to go to the water closet. On his way to it 
he fell into the open well of a stairway and dislocated his shoulder. 
Hence this action.

The barber shop is on the ground floor of a business block, and 
the water closet is in the basement beneath it. The only way from 
the one to the other is through a door in a partition at the back of 
the shop which ojiens into a hall. The deep end of the well of the 
stairway, which leads to the basement, is in this hall immediately 
in front of tliis door and about a foot anti a half from it. Two 
uprights from the floor to the ceiling guard tliis end of the well. 
A sharp turn to the left and another one to the right take one past 
these uprights and bring him to the side of tliis well. He then lias 
to walk along the edge of the well a distance of 6 feet to reach tin 
head of the stairs. This walk is but a foot and a half wide, the outer 
wall of the hall being but that distance from the edge of the well. 
There is no guard, or railing, or protection of any kind between 
the walk and the well. There is no window or other opening for 
the admission of natural light into tliis hallway. It is wired for 
electricity and a socket is in the ceiling but on the day of the 
accident no bulb was in it, nor had there been for some time before 
that, nor lias there ever since been. It is therefore, a place which 
even at noon of a bright day then was and still is in almost utter 
darkness, the only light reacliing it lieing such as can find its \\ ay 
through the cracks of the outer door and such as comes up the 
stairway from the gloom of the basement. The place was a trap 
of the very worst character. The defendant frankly admits its 
dangerous character so I need not lalxiur that, but denies that it 
is responsible for it.

Although the plaintiff had been a customer of the defendant at 
this shop for some time, he had never before lieen or tried t<> go 
to this closet, nor did he know w'here it was. All that he knew of 
it was that the way to it lay through the door through which lie 
passed in his search for it. He had, on former occasions, heard 
other customers enquire of the defendant's employees their way 
to it, and had seen the door pointed out as the approach to it, and 
had seen customers and employees go and come through it. Rut 
where it was beyond that door, or how it was reached, he had no 
idea. He had never even been through the door, and so had 
absolutely no idea of what was beyond it. On the trial he said
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that on this day he enquired of one of the barliers where the toilet 
was More he started for it, but he did not convince me that he ilid, 
and I find that he did not.

A city by-law requires that such a barber shop as this shall 
liave connected with the premises one or more water closets which 
shall lie kept open for the use of patrons during business hours, 
which shall he properly partitioned off from the rest of the shop. 
Tliis closet forms the only approach that there is to a compliance 
by the defendant with the provisions of this by-law. It is not on 
the premises but is immediately beneath them. It is the closet 
ordinarily resorted to by the defendant's employees and customers 
with its knowledge and consent, though the ilefenilant's manager 
says that sometimes resort was had to another closet somewhere 
in the same block. A jacket, owned and operated by the defemlant, 
for heating the water used in the barber shop is installed in the 
same basement, and tire defendant’s coal, used in heating the w ater, 
is stored there. Others use this stairway to get to the basement, 
as it affords access to the plant which heats the block, and some of 
tliese others also use this toilet. All such others, however, get 
access to it through the outside door of the hallway from which 
they walk direct to the top of the stairway. None but those 
coming from or going to the barlier shop have to walk along the 
unlighted eighteen-inch way which skirts the edge of the well.

1 do not rememlier, that there was any evidence, that no warn­
ing of this danger was exposed so that one could read it. Certainly 
no evidence was given that such a warning was posted. 1 viewed 
the premises which the manager swore were on the day of the trial 
exactly the san e as on the day of the accident, and no such 
warning was then there. There is no evidence of any verbal 
warning of the danger having I icon given to the plaintiff. I think, 
therefore, that I am safe in saying that no notice of this danger was 
given to the plaintiff. The defendant well knew of it. At least 
•wo of its customers and one of its employees had before this 
dropped into this well on their way to the closet. Apart from this, 
one of its employees expressly drew the manager’s attention to it. 
1 lie uprights facing this door at the end of the well were put up by 
the defendant as a protection after one of these earlier accidents. 
After this present accident the defendant put up a railing along 
the edge of the walk, but the landlord compelled its removal
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localise it interfered to some extent with passage down the stairs. 
The defendant leases only ttie liarber shop proper, which ends at 
the partition through the door of which the plaintiff passed. Tin* 
arrangement under which the defendant used the basement was 
not made clear at the trial, but I think it not open to dispute that 
it had the right to use it for its heating apparatus, and to use the 
toilet in it, and tliat it had a right of way for its employees and its 
patrons through the hall and down the stairway to the san e for 
these purposes at least. The plaintiff, about two in the afternoon, 
passed out of the well-lighted barber shop through this door, which 
lie closed behind him, into this dark and unprotected hallway. 
He made a mis-step when alxmt half the length of the opening and, 
without having any idea that it was there, fell into it.

If this trap had lieen on the defendants own premises there 
would, of course, l>e no escape for it from liability. I had occasion 
to deal with this subject in the recent case of MitcheU v. Johnstone 
Walker Ltd. (1919), 47 D.L.R. 293, and so I need not dwell upon 
it. Whether or not it is so liable under the above facts is not so 
easy to decide.

The plaintiff was unquestionably in the barlier shop as an 
invitee of the defendant. The invitation extended to him by the 
defendant gave him the right to use the premises, not only for the 
immediate purpose that brought him there but for all other neces­
sary purposes that arose during the time that he was proprly 
there. The defendant w as under an obligation, which may properly 
be called statutory, for it was imposed by municipal by-law passed 
under statutory authority to provide him with the convenience 
that he was in search of w hen he met with this accident. 1 feel 
justified in assun ing that this particular convenience was provided 
by the defendant in the discharge of this statutory duty, because 
it is the only one so provided, and because of the open use made of 
it to the defendants knowledge and with its consent, by its em­
ployees and patrons. The invitation to the plaintiff to use the 
premises included, in my opinion, an invitation to use the toilet if 
necessary, which must, so far as the plaintiff is concerned, lie 
considered a part of the premises, and that in turn included of 
necessity an invitation to use the only way which led to it. an 
invitation which it had a perfect right to extend.

The evidence of the defendant’s manager is that the stairway
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leading to the basement and the hatchway (though I do not think 
any tiling was said alx>ut the walk) were under the control of the 
owner of the block, and tliat the defendant had no control over 
them. That appears to me to lie rather the drawing of a conclusion 
of law than the stating of a fact. It would liave lieen more satis­
factory to have had the details of the arrangement lietween the 
parties sworn to, so that I might reach a conclusion of my own as 
to where tills control lay. Apart from that, however, 1 do not 
think that it makes any difference, so far as the plaintiff is con­
cerned, where it lay. It may be quite possible tliat the landlord is 
also under responsibility for this accident. It may perluips lie 
the1 as lietween him and the defendant liability must rest upon 
the owner. It by no means follows, however, even if this is so, 
that the defendant is entitled to escape. It was under the duty to 
provide the plaintiff with the convenience which lie sought and 
impliedly at least a safe way to it. It surely can make no difference 
that the way which it provided was one which, although it lutd 
the right to use for such a purpose, was one over which it had 
not absolute control. The plaintiff had a right to look to the 
defendant for protection. He could not Ik1 expected to lie con­
cernai over nice questions of legal liability as lietween his invitor 
and others, arising out of facts which were not within his 
knowledge, and to differentiate lietween the liability to him of the 
landlord w ith respect to son etliing occurring on one part of the 
premises which lie had a right to use and that of the defendant for 
son ( thing happening elsewhere in them. I do not think the 
defendant can rid itself of liability by saying that son cone else is 
responsible for the jierils of the way which it invited him to use. 
Even if this is not so, I think for another reason the defendant is 
liable. If the invitation to the plaintiff was limited to the barber 
shop, the defendant was, in niy opinion, under a duty to warn him 
of the dangers he was facing when he passed through tliat door. 
If it was intended by the defendant that the closet should not lie 
used by its customers at all, the locking of the door would most 
effectually have prevented its use by them. If it was intended 
tliat it should be so used, the defendant should have put forward 
some warning which would clearly bring to the attention of those 
using it the Iddden peril along their way to it. I think tliat when 
a customer, who is properly in a shop for the purpose of trading
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in it, seeks to reach for a proper purpose what is apparently another 
part of the premises which the tradesman is bound to provide for 
him and which is in constant use for that purpose by his customers, 
the tradesman is bound to warn him of any concealed dangers that 
there are on the road to it, and if he fails to do so he cannot shield 
himself from responsibility for harm tliat coir.ee to the customer 
therefrom by the simple prcxif of the fact that the way and the 
trap were under the control of someone else. It is not so much a 
question of the control of the way as it is of the neglect of the duty 
to warn of the danger.

I have read all of the cases to which Mr. Ford referred me, and 
a good many more along the san e lines. The latest English case 
I have found is Dvnster v. Hollis, [1918] 2 K.B. 795, in which Lush, 
J., carefully reviews the authorities. I have not found them very 
helpful though, because they deal exclusively with the question 
of the liability of owners. I have l>cen quite unable to find any 
rase decided upon facts at all like those here present, or containing 
any statement of the law' applicable to such a case as this. I haw, 
therefore, reasoned this case out as best I could and applied to it 
the principles which I think should govern in its decision and niv 
conclusion is that the defendant is liable.

It is argued that the plaintiff cannot recover because he should 
not have thus entered into this, to him, unknown territory and 
tried to find his way through it and because the darkness should 
have l>een a warning to him. I cannot agree with this contention. 
I think that he had a perfect right to assume from the constant 
use tliat the defendant permitted of this way and the entire absence 
of warning of danger, tliat it was perfectly safe. He was entitled 
to think that if there was any peril which he could not sec the 
defendant would have warned him of it and so thinking to go 
ahead in perfect confidence that there was no danger. Mr. Ford 
referred me to the note of a Scotch coats, Fleming v. Eadie (1K!»8), 
35 Sc. L.R. 422, which is said to have held that the darkness should 
have lieen a warning. Unfortunately the report of the case is not 
available and so I am unable to sec how this was reasoned out. 
I should say that the darkness instead of lieing a warning that there 
was some danger would be an intimation that there was none. 
The plaintiff if he thought alxnit it at all would, I should say. In- 
inclined to conclude that if there was anv danger the place wouh 1 he
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so lighted that he could sec it and avoid it and that it was not 
lighted liccause of the entire absence of anything of that character. 
The latest case, which I have found in which a man who was 
injured while fumbling around in the dark in a strange place in 
which there was a trap was held entitled to recover is Dickson v. 
Scott (1914),«30 T.L.R. 256, a judgment of the Court of Appeal, 
delivered by Lord Reading, C.J.

The defendants lack of consideration for the safety of the 
plaintiff was in my opinion almost criminal. A printed warning 
on the door or a word of caution uttered before he passed through 
it would have directed his attention to the very dangerous road 
over which he had to pass. A lighted electric bulb in the socket 
already there ami wired for that very pur|>ose would have enabled 
him to see and avoid the <langer thus pointed out. One would 
think that the ordinary dictates of humanity w ould have prompted 
the management of this shop to have taken these simple inexpen­
sive and effective methods of keeping him and their other customers 
out of harm's way apart entirely from any question of legal 
liability to so protect them.

There will lie judgment for the plaintiff for the hospital bill 
$22.75, and the doctor's bill 875, as special damages and 81,200 
as general damages and costs. Judgment accordingly.

LYMAN t. EMERY.
AW Hrunswick Supreme Court, Appeal Division, Ilmen, ( '.J., White and 

(irimmer, JJ. September I.y, 1919.
Automobiles (§ III B—180)—Personal injuries—Negligence—Auto­

mobile accident—Motor Vehicles Act, 5 Geo. V. 1915 (N.B.), 
cn. 43—Contributory negligence or pedestrian.

The owner of an automobile, who in driving his ear, is liable for damages 
in respent to personal injuries caused a pedestrian when, even though 
the negligence of the latter may have contributed to the accident, he 
could have avoided such accident by the exercise of ordinary reasonable 
care and diligence.

[See annotation, 39 D.L.R. 4.J

Appeal by defendant from the judgment of Barry, J., in an 
action for damages for personal injuries caused by 1 icing struck 
and run over by an automobile. Affirmed.

H\ B. Wallace, K.C., for respondent.
The judgment of the Court was delivered by 
Grimmer, J.:—This action, which was tried lieforo Barry, J., 

at the St. John Circuit Court, in February last, was brought 
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by the plaintiff for the recovery of damages for personal injury 
sustained by him on July 19, 1915, by being struck and run over 
by an automobile owned and operated by the defendant. A ver­
dict and judgment was rendered for the plaintiff for $1,471.90. 
from which tliis appeal is taken.

The facts of the case are very fully dealt with by the Judge, 
and shortly may be stated as follows:—

The plaintiff resided at Renforth, al>out 6 miles from the city 
of St. John. The defendant, in the summer season at least, 
resided at Fairvale, about 12 miles from the city, and was accus­
tomed to come each morning by automobile to his place of busi­
ness. On the morning of July 19, 1915, the plaintiff, who was 
accustomed to take an early train to the city of St. John for the 
purpose of attending to his business, left his home to proceed to 
the station. On crossing the highway he was struck by a car 
driven by the defendant, and very seriously injured. One of the 
medic men who attended him described his body as being much 
cut uv, bruised and broken. The base of the skull had licen 
fractured, the brain hurt by the concussion and shock, the right 
collar bone broken, the left car very much lacerated and partially 
tom from the head. There was a bad cut on the forehead over 
the right eye, and his back and backlxme were considerably 
bruised; both his knees were bruised and hurt and both ankles 
hurt, the right one badly. When picked up he was unconscious, 
the result of the fracture of the skull, concussion and shock, and 
remained unconscious for 2 weeks, and for another week in a 
state of semi-consciousness. Further, Dr. Walker stated:

The injury to the plaintiff’s head and brain was of such a serious nature 
as to prevent him going back to his work (of a book-keeper) and 1 reluctantly 
permitted him to do so the first of December. He continued to complain 
of suffering from headaches and of pounding in the head and weakness of 
the back and ankles, and of not being able to raise the right arm, and these 
effects will be permanent and are caused by the accident. In my opinion 
his injuries were of such a nature as he would always feel the effect of them, 
and they are of a permanent character.

It appears that, following his usual custom, the defendant left 
his residence at Fairvale to proceed to the city of St. John, in his 
Ford automobile. He had with him in the car three neighl fours, 
James Belyca, H. C. Rames and W. C. Brown. At nUmt the 
time he was passing the Fairvale station the suburban train was 
practically leaving for St. John. When the defendant reached
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lienforth the train was, as found by the Judge, approaching the 
station, so that the defendant readied Lvmnn's pathway at prac­
tically the same time the train reached the station. As the de­
fendant approached Renforth he sounded his horn, for the reason 
apparently that a Mr. Pender was crossing the road. As he 
approached Lyman’s pathway a milk cart, owned by one Mercer, 
who had a man or boy by the name of Orr assisting liim, was 
standing by the side of the road. After the plaintiff was struck, 
he was carried some distance by the car, which finally stopped 
in a ditch. The plaintiff was picked up and carried to the house 
and received medical treatment, but, according to the evidence, 
was not able to resume his work until the month of December 
following. Large expenses were incurred by him for medical and 
nursing treatment, and considerable outlay for the necessary 
medicines and remedies which his injuries required.

In view of the findings of the Judge, I do not feel it is noccs- 
sary to elaborate more fully the facts, as there is no dispute about 
the accident having happened, but only in respect to the liability, 
if any, which was incurred by the defendant. The findings of 
the Judge practically cover all of the grounds upon which both 
parties relied at the trial. These findings may be particularised 
as follows:—

That the car arrived at the crossing of Lyman’s pathway at 
one and the same time as the railway train spoken of reached 
the station at Renforth.

That the motor car had been running at an average rate of 
19 miles per hour between Fairvalc and Renforth, and when it 
struck the plaintiff was going at the rate of from 1G to 17 miles 
per hour.

That when the plaintiff was hit by the car he was in the centre 
of the gravelled or travelled highway.

That the milk wagon which has I wen referred to did not 
obstruct or interfere in the slightest way the Lyman pathway, 
ami did not form an obstruction as between a man in an auto­
mobile coming from the direction of Rothesay and a man walking 
down the Lyman pathway, though it would form a very slight 
and almost negligible obstruction to the one seeing the other.

This finding, as I gather from the judgment of the Court, is 
basai upon the fact that the milk wagon was a common express
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wagon without any top, and as such would not form an obstruc­
tion which would prevent an n or persons in an automobile 
from seeing a man standing at o» near or passing the wagon.

That the car travelled from 00 to 75 feet after it struck the 
plaintiff, also that the defendant did not sound his horn when 
approaching Lyman's; that the defendant was not keeping a 
vigilant lookout and so failed to see the plaintiff, Mercer or « >rr. 
who was observed by the other passengers he carried in his car, 
two of whom at least gave evidence of liaving seen Mercer and 
Orr at or near the milk wagon.

That the plaintiff could have seen the approaching car if he 
had l)cen looking, and that, even with the milk wagon stain ling 
where it was, there should have l>cen no difficulty whatever in 
a person coming down the path from Lyman's seeing an auto­
mobile in the road at a point in a distance of 100 feet north of 
the pathway, nor for a person in an automobile within the same 
stretch of road seeing a person coming down the pathway.

That Rcnforth is a village, and the speed of the car at from 
16 to 17 miles per hour was a rate greater than was reasonable 
or proper under 5 Geo. V. 1915, eh. 43, sec. 4, sub-sec. 1, An Act 
Relating to Motor Vehicles.

That the accident was caused by the ultimate negligence of 
the defendant in failing to slow up or to sound the horn, or lioth, 
and that, because he did not see the automobile, when under 
the circumstances had he been keeping a proper lookout he should 
have seen it, the plaintiff camiot escape the imputation of negli­
gence, but, though this negligence did doubtless contribute to 
the accident, notwithstanding the carelessness of the plaintiff, the 
defendant could, had he exercised ordinary and proper care and 
diligence, have avoided the accident, and upon these findings 
the verdict was entered as stated.

The Judge also applies to the case well-known rules of law 
relating to negligence, and which, I think, have been very properly 
applied to this case. There is undoubted evidence to support all 
the findings which have been made and which are herein stated, 
and, that being the case, and no injustice or wrong having been 
done to the defendant by the judgment rendered, the same should 
not be interfered with.
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No application was made for a now trial or otherwise in respect 
to the damages, on the part of the defendant, from which it may 
reasonably lie concluded that the findings of the Judge were not 
considered too large or in any way beyond w lut would lie reason­
able under the particular circumstances of the case.

The appeal will lie dismissed with costs.
Appeal ilinmisnrd.

JOHNSON r. MOSHER.
.l,v„ rl‘i Supreme Court, Haney, C.J., Stuart, Simmon* anil McCarthy, JJ.

December 4, 1919.
Automobiles (§ III B—205)—Motor car accident—Liability under 

Motor Vehicles Act (Alta.), 7 Geo. V. 1017, oh. 3.
Under sec. 21 of the Motor Vehicles Act. (Alta.), 7 Geo. V. ch. 3, the 

liability for violation of the Act is penal, not civil.
{Johnson v. Mosher, McCollum v. Mosher (1919), 49 D.L.R. 347, 

affirmed.]

Appeal from the judgment of Hyndman, J. (1010), 40 D.L.R* 
347, dismissing an action for damages for injuries caused in an 
automobile accident.

J. J. MacDonald, for appellant.
.4. A. Mdiillivray, K.C., for respondent.
The judgment of the Court was delivered by 
Harvey, C.J.:—This is an appeal from the judgment of Hynd- 

man, J. (1010), 40 D.L.R. 347, withdrawing the case from the 
jury and dismissing the action with costs. Affinned.

The defendant is the owner of an automobile. The plaintiff 
was injured by the automobile when it was lieing driven by another 
jierson not with the consent or on behalf of the defendant.

We dismissed the appeal with costs at the close of the 
argument but in view of the fact tliat this decision displaces 
II. <C- It. Co. v. McLeod (1014), 18 D.L.R. 245, 7 Alta. L.R. 349, 
reversing (1912), 7 D.L.R. 570, as an authoritative declaration of 
the liability of the owner of an automobile under the circumstances 
mentioned it is thought advisable to put our reasons in writing.

In the last mentioned case it was held that the owner was 
liable for the damages caused by reason of liis owncrsliip of the 
automobile. That decision was based upon the fact that the section 
of the Motor Vehicle Act, 2-3 Geo. V., 1011-12, Alta., ch. 0, 
imposing liability had been taken from an Ontario section of the 
Motor Vehicle Act, 6 Ed w. VII, lOOti, Ont., eh. 4(>, where previously
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to its being taken, it had been judicially interpreted which interpre­
tation this Court thought should be applied to it here. The section 
has, however, been much changed and now tears little resemblance 
to the original section formerly judicially interpreted.

The original sec. (35) provided that:—
The owner of a motor vehicle for w hich a certificate of registration has 

been issued under the provisions of this Act shall be liable for violation of any 
of the provisions thereof in connection with the operation of such motor 
vehicle.

The liability of the section was construed to te one for damages 
to a person injured as well as a liability to the penalties prescrilied 
by the Act.

As the section now stands (amended by 7 Geo. V., 1917, eh. 
3, sec. 21), it continues with the following words:—

Unless such owner shall prove to the satisfaction of the Justice of the 
Peace or Police Magistrate trying the case that at the time of the offence 
such motor vehicle was not being driven by him, nor by any other person, 
with his consent, express or implied.

Provided that if the owner wras not at the time of the offence driving 
the motor vehicle he shall not be liable to imprisonment.

It seems perfectly clear from the section as it now stands that 
a full immunity from the liability exists if the owner can prove the 
facts stated. That proof can only be made in a case for imposition 
of penalty and not in a civil action. The “case” specified in the 
section is surely the case in which the liability is being sought to 
be established and that is a case teing tried by a Justice of the 
Peace. The use of the word “ offence ’ ’ leads to the same conclusion.

There seems no doubt, therefore, that the only proper const ruc­
tion to place on the section as it now* stands is that it refers only 
to a liability for a penalty under the Act. Appeal dismissal.

FAWCETT v. HATFIELD and SCOTT.
Supreme Court of Canada, Davies, C.J., Idington, Anglin, Brodeur and 

Mignaull, JJ. 1919

Sale (§ I B—6)—Or goods—Government inspection—De facto officer 
—Recovery back of purchase price.

Under a contract which provides for the sale of goods to be “Govern­
ment inspected,” the purchaser may recover back the purchase price
which he has been obliged to pay in order to get possession of the g....Is.
where the inspection was not made by a Government inspector, but 
by an assistant appointed by an inspector who had no power to make 
such appointment, and so did not comply with the inspection stipulated 
for in tne contract. The de facto doctrine has no application to such

[Fawcett v. Hatfield (1916), 31 D.L.R. 498, reversed.]
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Appeal from the judgment of the Supreme Court of New 
Brunswick Appeal Division, (1916), 31 D.L.Ii. 498, 44 N.B.R. 339, 
reversing the judgment of the trial Judge and ordering a now 
trial. Reversed.

The facts appear fully from the following judgments:—
The judgment of W. R. Jonah, J.C.C., the trial Judge, was as 

follows:—
At the conclusion of their evidence in this case Mr. Chandler, 

of Counsel with defendants and Mr. Bennett, for the plaintiff 
before going to the jury, raised a number of legal questions upon 
the decision of which I think the case wholly turns. These 
questions were substantially as follows: —

Mr. Bennett: 1. Was there auch an inspection of the potatoes in question 
as the essential terms of the contract called for and as the requirements of 
the Insects and Pests Act, and regulations thereunder, demanded? Mr. 
Chandler: 2. Was there an acceptance by plaintiff of the goods in question 
by payment of the bank draft and subsequent dealing with the car of potatoes? 
3. Was the contract an entire one and plaintiff therefore precluded from reject­
ing the car in dispute by reason of having previously accepted and paid for 
one car? Mr. Bennett and Mr. Chandler: 4. If the plaintiff is entitled in law 
to a verdict can he recover more than the price he paid for the goods with 
freight and interest?

The judgment delivered orally at the trial upon these questions 
was substantially as follows: -

This action was brought by plaintiff who is a secdinan and potato dealer 
at Sackville, N.B., to recover from the defendants, who are general dealers 
in and shippers of potatoes principally in Carleton County, both the price of a 
car of potatoes which he ordered from the latter and paid for and damages for 
the loss of profits which would have resulted from the resale of said potatoes.

The contract, for the breach of which the plaintiff claims to recover, 
was first made between the parties over the telephone, but was afterwards 
reduced to writing by letters of ratification. That part of plaintiff's letter 
referring to the goods in question is as follows: “March 16, Hatfield & Scott, 
Hartland, N.B. Dear Sirs: I hereby confirm my purchase over the ’phone 
from you of two cars seed potatoes, Irish Cobbler, Government inspected, in 
bulk and F.O.B. loading station for 80c. for 165 lb. bags (if necessary) at 7c. 
which includes bagging. C. Fred Fawcett.”

On March 11, the defendants had written a letter to plaintiff 
in which they say: “We hereby confirm sale over the ’phone of 
two cars of Irish Cobbler potatoes, Government inspected, at 80c. 
165 lb. bulk. If bagged, 7c. extra to be paid for bags and bagging. 
Please let us know a week ahead of loading time if possible, so we 
tan secure cars. Hatfield <fe Scott.”

Phis last letter omits the word “seed” but it was to be seed 
potatoes as stated in plaintiff's letter of ratification.
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By these letters it will lie seen that the contract called for two 
cars of seed potatoes, “ Government inspected”—sliipping directions 
were to be given as the potatoes were required, and w ere so given.

The first car was delivered in good order and was paid for. 
The second car was collected at a different point and was ahipi«d 
by bill of lading to Upper Sackville where the plaintiff’s warehouse 
is situated. This bill of lading was attached to a sight draft and 
had stamped on it by direction of defendants the words “Allow 
inspection.” The plaintiff says he was required to pay the draft 
in order to get tlie bill of lading and delivery of the car. He paid 
the freight at Sackville station and the car was then moved up to 
Upper Sackville to its destination sometime in the afternoon of 
the san e day. The next morning when plaintiff and his helper 
opened the car to remove the potatoes, which were in bags, he 
said they found some of the hags wet and upon opening them 
discovered rotten potatoes and upon further examination, which is 
fully detailed in the evidence, disclosed a few cases of powdery 
scab. All the above facts are uncontested except plaintiff's 
evidence and that of his witnesses as to the condition of the pita- 
toes when turned out. And as this latter is a matter clearly foi 
the jury I do not give any opinion, nor is it necessary to do so from 
the view I take of the law involved in the first • question atiove 
stated.

All the bags in the car were certified as inspected as well as 
the car itself, by cards and placards, such as are prescribed and 
furnished by the Department of Agriculture of the Dominion 
Government, which tags ind placards were signed by one 
“Christian” purporting to lx a Government inspector.

The tags and placards we re in evidence and need not be set 
out at length. It is only necessary to say that they purporte d to 
comply with the requirements of the Government regulations as 
to inspection of seed potatoes.

It is admitted further by the defendants that 51 bags of the 
potatoes placed in this car and purchased by them from a farmer 
by the name of “Peterson” were not inspected at any time by this 
man “Cliristian” nor any other inspector, although he attached 
his tag to these bags the same as to the oti>ers certifying that there 
had been an inspection of the potatoes contained therein.

I am asked to say first, whether, under these admitted facts 
there was a Government inspection, such as the law required and
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this contract called for. The Government regulations in force at 
the time this contract was made and known to both parties at the 
time but since abrogated were made under the authority of the 
Destructive Insect and Vest Act, 9-10 Edw. VII., 1910, eh. 31.

These regulations had been printed in pamphlet form under 
authority of the Minister of Agriculture; Circular No. 0 was put 
in evidence by Mr. Chandler. On page 2 of this circular is found 
the list of inspectors appointed under the Pest Act for the earn ing 
out of these regulations. Among these inspectors appears the 
names of Holmden and Johnston, who were the inspectors men­
tioned in the evidence in this case, but nowhere does the name of 
J. B. Oiristian apjiear as such inspector. The only evidence 
offered at the trial in support of ( 'hristian’s authority to act as an 
inspector was given by bin self and he says he was apjxiinted by 
Inspector Johnson by word of mouth only. Sec. 5 of atxive cited 
Act is as follows :—

The Minister may appoint inspectors and other officers for carrying out 
this Act and the regulations made thereunder.

2. Such appointments, if not confirmed by the Governor in Council 
within 30 days of the date thereof, shall lajwe and cease to be valid.

It will be seen by this section that an inspector can only be 
appointed by the Minister of Agriculture and tluit even his appoint­
ment ceases to lie valid after 30 days if not ratified by the 
( iovcmment-in-Council. Christian, who assumed to act as 
inspector anti who inspected the potatoes in dispute, so far as they 
were inspected, does not pretend tluit he was regularly appointed. 
I do not think he can claim to lie anything more than an assistant 
or working helper to the inspector Johnson who employed him. 
Undoubtedly the task of inspecting a large quantity of potatoes 
for the purpose of discovering among other things, a rare disease 
known as powdery scab, not readily recognised, would entail a 
great deal of physical labor in racking over the potatoes which 
would require many assistants.

It was put forward by Mr. Chandler that, notwithstanding 
the manner of his appointment, Christian professed to act and did 
act as an inspector and would therefore he a de facto officer and 
liis acts good and valid. 1 do not agree with this contention. Had 
his appointment purported to have been made by the Minister, 
or in anyway through him, to fill a jiosition which had become 
vacant, or which was not already occupied by a de jure officer,

Hatfield
AND SVOTT.
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then I would be disposed to think his actual performance of the 
duties of the office would satisfy the requirements of this contract 
and would be good in law, no matter how irregular his appoint­
ment might be. On the contrary, there was an inspector for this 
particular locality properly appointed and acting, and it was to 
him that the defendants actually applied for inspection of these 
potatoes when they were ready to load and ship them, not only 
so, but there were also three assistants to the inspector's staff duly 
appointed for the Province of New Brunswick. See page 2, Ex. 3.

To say because this officer for no reasons, because none are 
stated, assumes to delegate someone else to do his work, that all 
parties affected by his acts are bound thereby would, I think, lie 
carrying the de facto doctrine to a dangerous limit. The duties of 
an inspector required a certain degree of scientific and toclmiral 
knowledge and there would be sound reasons of public policy why 
the selection and appointment of such a person should be exclusively 
in the hands of a responsible Minister, therefore I do not think the 
contention is good that the inspector might deputise another to 
perform his duties.

It is a well established principle of law that where the duties 
of a public officer are of a Judicial character they cannot lie deputed 
to another, as in such cases the judgment and discretion of the 
officer are relied upon, and are presumed to be the consideration of 
the grant of office.

But there is another objection to the inspection which J. B. 
Christian professed to make, which even if his acts were otherwise 
good and sufficient would render this inspection at least voiihililc 
on the part of plaintiff. Sec. 10 of the Potato Regulations requires 
that inspections and certification of potatoes shall lie made only 
by department inspectors anil that laliels and certificates fur 
potatoes and containers sliall only be used when the potatoes and 
containers have actually been inspected by such inspector. In 
this case it is admitted that laliels and certificates of inspection 
were affixed to all bags or containers. But as a matter of fact 
admitted by the defendants themselves there were over 50 con­
tainers of which it is not pretended any inspection of the contents 
was made. This fact alone, I think, would entitle the plaintiff to 
refuse the whole car load with which the uninspected goods were 
inseparably intermixed. Not only would he be so entitled but it
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«•as imperative upon liim to refuse acceptance because regulation 
(13a) says:—

No potatoes originating in the infected area shall be permitted to be «old 
by seed merchants or other persons, within or without the infected area, 
unless they have lieen examined, certified, labelled and shipped, according to 
the regulations governing the movement of seed potatoes, originating in the 
infected area.

Clearly the plaintiff would have rendered himself liable to 
the penalty of the Act had he accepted and in due course of 
business resold these potatoes as it was understood lie intended 
to do.

1 think, for these reasons, there was not a t lovenm ent inspec­
tion nor such an inspection of these goods as the contract lietween 
the parties called for, and the plaintiff would for that reason be 
entitled to refuse acceptance. I have next to say whether notwith­
standing the state of facts which I have just considered the plaintiff 
by his conduct waived his right of refusal, if I am correct that he 
had such right. I have no doubt where goods were purchased as 
these were, with no opportunity of inspection by the plaintiff 
before shipment, that a reasonable opportunity for inspection 
would be presumed and in fact the bill of lading attached to the 
sight draft, which was made by the defendants upon the plaintiff 
for the price of the potatoes contained the words “ Allow Inspec­
tion,” and until such reasonable time had elapsed this right 
existed. The fact that plaintiff had contracter! for Government 
inspection did not exclude this right to look the goods over himself 
and see if they were such as he contracted for. The sight draft it 
must he remembered was paid by the plaintiff while the car was 
sitting on the siding at Lower Sackville, at the nearest station on 
the I.R.C. to the place of its destination, which in the bill of lading 
is stated to be Upper Sackville. The car was held at this place 
according to the well known railway rule requiring freight to be 
paid at the station nearest to the point of destination if there be 
no railway station at such point. The plaintiff therefore was 
required to pay the freight in order that the car might bo promptly 
forwarded to Upper Sackville, and he also paid the draft in order 
that he might obtain the bill of lading and thus liavc authority to 
break the seals and open the car.

1 do not think that by these acta the plaintiff can lx; said to 
have waived his right of inspection or rejection. He would be in
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no worse position than if he had paid for the goods in advance, and 
they afterwards turned out to tie other than he had bargained for; 
but even if it is considered that the plaintiff by his conduct in this 
respect expressed a clear intention of accepting these potatoes with­
out further examination the fact that all the bags contained in the 
car were lalxdled and certified as having been inspected by a 
department inspector whereas in truth a very considerable portion 
of them had not been so examined, or inspected, would I think lie 
such a misrepresentation on the part of the defendants of a material 
fact that tlx* plaintiff, upon discovert', would lie entitled to repudi­
ate the whole contract, even after he had taken full possession ninl 
delivery of the goods.

The mere fact that two car loa<Is of potatoes were contracted for 
docs nôt, I think, afford support to Mr. Chandler's other content inn 
that the contract was an entire one and plaintiff having acceptai 
one part could not reject the other, the one in question. These 
potatoes were purchased and to lie paid for 80c. jier bbl. of 165 lbs. 
Two car loads were named as the maximum quantity to be shipped. 
Had there been more or less barrels in these cars than the actual 
number shipped it would not have affected the contract, and there 
being no lump sum or value put upon these two car loads of 
IX) ta toes 1 think the contract was clearly severable.

As to the fourth and last question raised by Mr. Bennett’s 
statement of claim for special damages I am of the opinion that no 
such damages are recoverable. The plaintiff contracted to purchase 
seed potatoes “Government inspected." Potatoes answering to 
that description arc of a specific quality well known to the trade 
and clearly defined by the regulations of the Department of 
Agriculture.

From the admitted facts to wliich I have referred it is clear, 
I think, that such were not the kind of potatoes shipped to the 
plaintiff and lie was not, therefore, under obligation to accept them, 
ami all he could do under the circumstances is precisely what he 
did, reject the goods and demand a return of his money ;is for a 
total failure of consideration.

If I am right in my judgment on these points raised by counsel, 
there are no questions of fact material to the case before me which 
should be left to the jury, and there will be judgment for the plain­
tiff for a return of the purchase price paid by the plaintiff to the
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defendants with the fmight and interest, amounting in all to 
*257.60.

The money realised by the sale of the jMitatoes in question, 
by the I.R.C. authorities for demurrage, and which is now in 
possession of the said railway, should lie paid over to the 
defendants.

On appeal to the Supreme Court of New Brunswick, Appeal 
Division, this judgment was reversed by a unanimous Court.

The judgment is fully set out in 31 D.L.R. 498, 44 X.B.R. 339.
M. G. Teed, K.C. for appellant.
J. H. M. Baxter, K.C. for respondents.
Davies, CJ.:—I am of opinion that this appeal should lie 

allowed with costs.
It was an action brought to recover back the price of a car of 

potatoes, the price of wliich and the freight on which plaintiff 
had lieen obliged to pay in order to get possession of the potatoes. 
The contract admittedly provided for two cars of “seed potatoes 
Government inspected.” Only one car was in question in this 
suit, the other had been delivered in good order and paid for. 
As a fact the potatoes in question had not I wen “Government 
inspected.” A person, not a Government inspector, had inspected 
them and had affixed official tags to the bags. But :is a fact he 
was not a Government inspector at all or authorised as such, and 
it was admitted that as to one lot of the potatoes Christian, the 
alleged inspector, had affixed the inspector's tags to them without 
inspecting them at all. The County Court Judge who tried the 
case properly found that the alleged inspection was not made by a 
Government inspector at all and so did not comply with the inspec­
tion stipulated for in the contract between the parties. He further 
found, I tliink correctly, tliat there was no waiver by the plaintiff 
of his contractual right to have delivery of Government inspected 
seed potatoes and that the plaintiff was not therefore Iwund to 
accept the potatoes shipped to him by car to Sackvillc wliich were 
not “seed potatoes Government inspected" as contracted for.

I fully agree with the careful statements and reasoning of the 
trial Judge on these points and that having reached those con­
clusions there was nothing left for him to leave to the jury.

It was urged at bar that the formality of directing the jury to 
bring a verdict for the plaintiff should have been gone through, 
but as no question of the kind was raised at the trial or in the
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factions here, I think we are bound to assume that wliat was dime 
should be held as done with the consent or at least the acquiescence 
of counsel.

I would therefore allow the appeal with costs here and in the 
Supreme Court, Appeal Division, New Brunswick, and restore the 
judgment of the County Court Judge.

Idinoton, J. :—If it had been necessary to try the issues of fact 
suggested by the evidence and the judgment of Grimmer, J., in 
order to properly dispose of this cause there possibly might liave 
arisen a need for further inquiry as to the meaning of the case 
submitted.

The trial Judge at the close of the taking of evidence in the case 
seems to have heard a lengthy and prepared argument by counsel, 
and then to have come to the conclusion on the undisputed facts 
that in law there never had been that Government inspection which 
the contract clearly required and hence there was nothing for a 
jury to try.

It may be that in a common law trial with a jury long ago, 
it would have been necessary for the trial Judge to have duly 
observed the form of retaining the jury to tell them that in his 
opinion of the law governing the issues raised between the parties, 
it was their duty to find a verdict for the plaintiff for the amount 
for which judgment was in fact entered.

The legal formalities of that remote time were such that 
possibly in order to constitute a legal record upon which a formal 
judgment could be entered there was no escape from the'observance 
of the form.

In these later, and some with a sigh may add, degenerate <!ays, 
when parties can dispense with a jury entirely, I think the fair 
inference is that all concerned did so on learning the opinion the 
trial Judge had formed to dispense with the jury; as frequently is 
done under the like circumstances.

There is no record of any objection having been made thereto.
The case does not in fact give any light upon the subject but 

I imagine the counsel never addressed the jury or asked to do so.
The opinion the trial Judge formed and expressed upon the 

undisputed facts clearly was right and plaintiff entitled to judg­
ment accordingly.

The alternative question of fact to which the trial Judge refers 
and which Grimmer, J., quarrels with, is not necessary to be 
determined.
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< ince we read the evidence of Cliristian, called for the defence, 
to prove a Government inspection, we find what a sham was 
presented thereby and what a bold disregard of the law was 
ventured upon by those who ought to lrnvo known better; there 
ought only to be one result and that was properly reached hy the 
trial Judge.

There was no pretence by Christian that he was an inspector 
si thin the meaning of the Act, and the certificate (so called) of 
inspection does not pretend that he was such.

There is not a vestige of foundation for applying the doctrine 
of law which sometimes has been applied to save the situation 
arising from the conduct of someone de facto a Judge, or other 
officer.

The O’Neil case in (1896), 26 Can. S.C.R. 122, does not decide 
what it was cited for on argument but at page 131 the report 
contains a foot-note of references of value. Take Rez v. The 
Corporation of the Bedford Loci (1805), 6 East. 356, one of the 
many so appearing, and apply the de facto doctrine as explained 
therein by Lord Ellenborough, C.J., and read Christian’s evidence 
in light thereof and then there seems to me to be no room for 
further contention herein.

The point made but not pressed of two care in one contract 
does not seem to help respondents.

The appeal should be allowed with costs throughout and the 
judgment of the trial Judge restored.

Anglin, J.:—With deference, I am of the opinion that the 
view taken by the County Court Judge as to the construction of 
sec. 5 of 9-10 Edw. VIL, 1910, ch. 31 was correct and that his 
conclusion that there had been no Government inspection of the 
potatoes in question, as was required by the terms of the contract 
between the parties, was clearly right.

The de facto doctrine relied on in the Appellate Division, in my 
opinion, has no application to such a case as this where the question 
is whether the goods furnished under a contract were or were not 
what had been contracted for and their failure to answer the 
description of what had been sold not only rendered them unsuit­
able for the known purpose for which they had been bought but 
made their re-sale as seed potatoes, which was contemplated, illegal. 
Moreover, the evidence of the defendant Hatfield makes it clear
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that he knew that Christian who certified to till' iwqieetinn of ilic 
potatoes was not a Government inspector. t)n the undisputed 
farts the question for determination was purely ora1 of law proper 
for the decision of the Judge himself. The facts as to tlie alleged 
waiver hy aeceptanre, likewise not in controversy, also pres. nted 
merely a question of law.

If, as is alleged, the practice of the New Brunswick Courts 
requires that at a jury trial tlie Judge sludl under such circuit - 
stances formally direct tlie jury to find in accordance with his 
view of the law and that lie shall not withdraw the case from them 
and himself enter judgment without taking a formal verdict 
unless counsel consent to that course living adopted, the projrr 
inference from the absence of any statement from him that he 
proceeded to enter judgment without such consent of counsel <ir 
other clear evidence tluit tliat was tlie ense, in my opinion would 
be that there was at least a taeit consent to what he did. If 
counsel for the appellant in tlie Court below intended to rely u|ion 
the want of such consent it was his duty to have protested against 
what the trial Judge was doing and to have seen that the absence 
of consent on his part was made clear upon the record. The judg­
ment of the Appellate Division setting aside the judgment of tlie 
trial Court cannot, in my opinion, lie maintained on this purely 
technical ground.

The two legal issues to which I have adverted having I urn 
properly determined in the plaintiff’s favour the other defences on 
the record could not avail the defendants.

I would with respect allow the appeal with costs here ami in 
the Appellate Division and would restore the judgment of the 
County Court.

Brodeur, J. (dissenting) In March, 1915, the respondent 
sold to the appellant seed potatoes, Government inspected. When 
a car-load of those potatoes arrived in Sackville, in New Brunsu ick. 
the purchaser, the appellant, found that they were not of good 
quality and refused to receive them. As the bill of lading had I wen 
sent With a draft attached, however, the purchaser had to pay the 
value of the car before delivery and liefore he could ascertain 
whether or not the potatoes were of good quality.

The purchaser then took an action against the vendor for tlie 
recovery of the sum which he had paid, on the ground, as hr
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alleges in his statement of elnim, tluit the potato** “ were not of the 
kind or quality contracted for and were not seed potatoes and 
could not be sold or used for seed purposes and were unmerchant­
able and utterly unfit for the purpose for which they were bought.'’

The parties went to trial on tlmt action.
The plaintiff brought in evidence to prove the allegations of 

his action, viz., that the potatoes were not of good quality. On 
the other hand, the vendor brought witnesses to prove them good 
quality. One of their witnesses, however, was the man who, as 
the Government employee, had inspected those potatoes before 
they were slipped; and it was brought in evidence tluit this man 
had not l>een appointed by the Minister as inspector, as required 
by the Destructive Insect and Pest Act, 9-10 Edw. VII., 1910, 
eh. 31. The trial Judge then withdrew the case from the jury on 
the ground that the goods sold were not properly inspected and 
gave judgment in favour of the purchaser for the value of the 
potatoes and the freight.

In the Court of Appeal tluit judgment was set aside and a new 
tidal w as ordered, 31 D.L.R. 498.

It seems to me that the case should not have l>een withdrawn 
from the jury, tacause there were not only questions of law but 
questions of fact upon which the jury’ alone could give a verdict. 
There was evidence on w hich the jury could find that there was a 
waiv er by the plaintiff of the inspection and there were also several 
other questions of fact on which a jury alone could pass judgment.

besides, this question of inspection was not raised by the 
pleadings. The trial took place only in order to find out w hether 
the potatoes were of good or bad quality. No complaint was ever 
made b, the plaintiff that they had not received Government 
inspection, though he was aware, when he took his action, of the 
circumstances under which the inspection took place.

It appears tluit the vendors, before shipping the goods, applied 
to the chief inspector of the district, in which the goods were, to 
have them inspected; and, in due course, a man arrived to do the 
work. He had in his possession all the necessary' labels, tags, and 
certificates which are supplied by the Government and used in 
such cases. He proceeded with the work, inspected the potatoes, 
labelled and tagged them; and finally issued a certificate shewing 
that they had been inspected.

23—50 .D L.R.
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It may lie that this man was not regularly appointed; but tint 
issue was not tried ; it is only during the course of the trial that this 
fact was elicited and I think that the plaintiff, not having based 
Ids action on the lack of Government inspection but on the oilier 
clause of the contract, vis., the supply of goods of good quality, 
that question of lack of inspection should not now be raised.

Heebies, the fact of Christian acting as inspector constituted him 
a de facto officer acting as he was under the orders of hie suis rior 
officer and made his work legal and valid. As was decided in the 
case of O'S’eil v. Att'y-tlen'l of Canada, 20 Can. S.C.R. 122, tin- 
rule of law is that the acts of a person assuming to exercise the 
functions of an office to which he lms no legal title are, as regard» 
third persons, that is to say, with regard to all persons but tIn- 
holder of the legal title, legal and binding.

By the Act, seed potatoes have to lie inspected. Could it le 
contended for one moment that the vendors in this case could le 
liable because they had not had their potatoes Inspected? Certainly 
not. They have acted in good faith; they received the certificate, 
which they had every reason to believe was a valid certificate; 
and, in those circumstances, I do not think that the Court sis mid 
declare that the clause of the contract requiring Govcnm ent 
inspection was not carried out.

I am of opinion that a new trial should take place and that the 
judgment a quo should lie confirmed with costs.

Mignault, J..—As I read the contract between the parties 
it was a condition of the sale of the seed potatoes in question tliat 
they would be “Government inspected,’’ which inspection was 
necessary under the regulations of the Dominion Governn cat. 
One of the cars containing the potatoes sold by the respondent ta 
the appellant arrived at Upper Sackville on April 29, 1915. with 
labels and tags certifying that they had lieen inspected by one 
J. B. Christian who styled himself a Government inspector, which 
he was not. The condition of the contract was therefore not ful­
filled—an important one because the appellant could not buy 
potatoes from an infected area unless they had been inspected and 
labelled by a Government inspector—and the right of action of 
the appellant, who also complained of the quality of the potatoes, 
cannot be doubted. The County Court of Westmoreland there­
fore condemned the respondent to pay the appellant $267.13.
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This judgment was set aside by the Supreme Court of New 
Brunswick mainly because in the opinion of the Judges Christian 
was at least a de fado officer and therefore his acts were legal and 
valid. With all possible deference I tliink that the Court lielow 
misapplied the doctrine which, for the protection of third parties 
in good faith, validates the acts of de fado officers. As I have 
stated the inspection of the potatoes by a ( iovemment inspector 
was a condition of the contract, and this insjicction was moreover 
necessary because the district w as an infected one. It would have 
I mi no defence for the appellant, had he been prosecuted for 
buying potatoes for sale without their having lieen duly inspected 
by a t iovemment inspector, to plead that Cliristian was a de facto 
officer. No inspection under the regulations could le considered 
as valid unless it was made by a regularly appointed Government 
inspector, and what is known ns the dc facto doctrine can certainly 
have no application in such a matter.

The Supreme Court also held that the whole matter of ins]ec- 
tion should have lecn left to the jury for its finding, and should 
not Imve lecn disposed of by the trial Judge as was done in this 
case. The trial Judge considered the question whether there had 
bien, under the facts proved, such an inspection as the essential 
tern s of the contract and the Insect and Pest Act required, as a 
question of law, and he withdrew the case from the jury and 
rendered judgment in favour of the plaintiff. This course of 
deciding himself the question at issue, so far as the record shews, 
seems to have lieen acquiesced in by the parties. In a matter 
where the amount is so small, I would lie very reluctant to prolong 
the litigation and order a new trial merely because the case was 
withdrawn from the jury, this having lieen done, so far as I can 
see, without objection from the respondent. And as I cannot 
think that the de facto doctrine lms any application here, I would 
not feel justified in disturbing the judgment of the trial Judge.

The appeal should therefore lie allowed. It is very regrettable 
that the law should ever have permitted appeals to be brought 
liefore this Court where the amount involved is so small. I cannot, 
however, for this reason deprive the appellant of his costs which 
he should have in this Court and in the Courts below.

Appeal allourd.
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Parent and child ($ 1—9)—Daughter—Loss ok service—K\netmk\t
BY DEFENDANT—SERVICE DETERMINABLE AT WILL—ACTION
Damages.

The fact that the contract of service l>etwecn a father and dam liter 
(over 16) is terminable at the will of either party is no bar to an art ion 
by the father, whose daughter has been enticed away and her svivi-v 
consequently lost.

(AVart* v. Walton (1867), 36 L.R. 2 C.P. 615, referred to.)

Appeal by defendant from the trial judgment in an action 
for damages for enticing away plaintiff's daughter. Affirm * 1 bv 
equally divided Court.

N. 1{. Craiy, for apjiellniit.
C. E. (Gregory, K.C. for respondent.
Havltaw, (\J.8.:~ I agi-ee with my brother l,amont's stnte- 

ment of the law applicable to this ease, and, in addition to the 
authorities cited by him, would refer to Bullen & Ieakc 7th 
ed.), ptige 361, and the cases mentioned therein. However, in 
my opinion there should lie a nexv trial on the ground of mis­
direction. The charge of seduction, involving carnal connection, 
was withdrawn during the course of the trial. On the withdrawal 
of that portion of the claim a great deal of the evidence given 
lieeame quite irrelevant to the remaining issue. I do not go so 
far as to hold that there should be a new trial on the ground of 
non-direction, although I think tluit all the circumstances of the 
case made it desirable tluit the jury should have lieen distinctly 
instructed that the evidence tending to shew improper relations 
and improper conduct on the part of the defendant prior to the 
alleged enticing awray ought not to influence them in assessing 
damages. Not only was this not done, but the trial Judge in­
formed the jury that in estimating damages they might take into 
consideration the “dishonour” w’hieh the parent suffered. This, 
in my opinion, was a clear misdirection, which, in the absence 
of the explanation above-mentioned, must have very largely in­
fluenced the jury in considering the question of damages.

The appeal should, therefore, lie allowed with costs, and the 
verdict should be set aside and a new trial ordered.

Newxands, J.A.:—This action was for seduction, and also 
for enticing away the plaintiff's daughter, whereby he lost her
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services. The claim for seduction was dropped, there l icing no *V-
evidence tliat the defendant carnally knew the plaintiff's daughter. f\ X 
-nor was she with child. XX xi.tkk-

The jurv found for the plaintiff on the count for enticing away r, M<>( IKK.
his daughter, and assessed liis damages at $1,000. From this 
verdict the defendant apjwals.

That such an action will lie has Ijcen decided in several cases, 
and no proof of service is required other tlian that the daughter 
is residing with her father. Nor is it a bar to the action that the 
service is determinable at the will of either party, it lieing sufficient 
that the plaintiff lias lieen deprived of his daughter's service by 
the action of the defendant.

In Evans v. Walton (1807), L.R. 2 C.P. til5. Bovill, C.J., at 
pnge 020, says:—

There is no allegation in this declaration of a hiring for any definite time.
All that is alleged is, that the girl was the daughter and servant of the plaintiff.
It cannot tie doubted that the jury would infer from the facts that the relation 
of master and servant did exist, without any evidence of a contract for a definite 
time; and, if we are to draw inferences from the facts, I should come to the 
same conclusion. Then, was that relation put an end to? The service, no 
doubt, was one which would lie determinable at the will of cither party, 
as is said by Bramwell, B., in Thomson v. Ross (1858), 5 H. A N. 16, 157 
E.R. 1082. That this kind of service is sufficient, I should gather from 
the language used by this Court in Hartley v. Cummings (1847), 5 C.B. 247,
136 E.R. 871, and particularly from the judgment of Maule, J.

Willos, J., at page 621, says:—
That runs so completely with the earlier case, and also with the doctrine 

of Ixird Denman in Sykes v. Dixon (1839), 9 Ad. A El. 693, 112 E.R. 1374, 
and of Maule, J., in Hartley v. Cummings, supra, and also with the observations 
of Bramwell, B., in Thompson v. Ross, supra, that I feel no difficulty in holding
1 hat, ujion authority, ns well as in good sense, the father of a family, in res|>ect 
of such service as his daughter renders him from her sense of duty and filial 
gratitude, stands in the same position as an ordinary master. If she is in 
his service, whether de son bon gré or sur retainer, he is equally entitled to 
her services, and to maintain an action against one who entices her away.
Assuming that the service was at the will of both parties, like a tenancy at 
will, the relation must be put an end to in some way before the rights of the 
master under it can lie lost.

And Montague Smith, J., Bays, at page 624:—
At first I was inclined to think that, as the service was determinable at 

the will of the daughter, when she willingly quitted her father's house the 
service was at an end. But the facts shew that she was incited by the defen­
dant to leave her home, and was taken out of a continuing service. 8uch 
an action was held to be maintainable in a case of Speight v. Oliviera (1819),
2 Stark. 493, the facts of which are like those here, except that there the girl 
was seduced after she had left her father's house and service, and entered into
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the eerviee of the defendant. Lord Tenterden, in summing up, aaid: “During 
the time that she was in her father'» house, ahe wan in hie eervioe. Waa 
there an end put to that service? It was alleged by the defendant that there 
waa, because he himself hired her for the purpose of keeping his own house, 
at the rate of 7a. per week. But if he did not in reality hire her with that 
intention, but with the wicked view of seducing her, then I am of opinion 
that the relation of master and servant was never contracted between them." 
It seems to me that the facts proved here shew that the girl did not intend to 
leave her father's service until she was induced to do so by the defendant. 
Under these circumstances, I think the action is maintainable without any 
amendment.

As to the damages allowed by the jury, it is contended tliat 
the amount is too large, and that the jury should only have allowed 
the actual loss of the plaintiff. In 10 Hals. 325, note If), it 
says: “Where a daughter is 'enticed away’ from service in lier 
father's employ, and there is no ‘seduction’ in the sense of corporal 
misconduct, the damages, in the absence of evidence of express 
malice, are limited to the actual loss of the parent. Evans v. 
Walton (1867), L.R. 2 C.P. 615. And this is so in all cases where 
a master sues for the enticing away of an employee. Gunter v. 
Aster (1819), 4 Moore C.P. 12."

Neither of those cases supports the above statement. In 
Evans v. Walton the jury allowed £50, although the daughter, 
her father's barmaid, was only away eighteen days on two different 
occasions; and in Gunter v. Aster the jury allowed £1,600, two 
years’ loss of profits. On appeal, Dallas, C.J., said: “I left it 
to the jury to give damages commensurate with the injury the 
plaintiff had sustained;” and the verdict was sustained.

It was also contended that the trial Judge, in his charge to 
the jury, misdirected them; that his charge was one for seduc­
tion, and not for enticing away the plaintiff's daughter from her 
service.

It is true the trial Judge calls this action one for seduction, 
but so does Richardson, J., in Gunter v. Aster (supra). He save, 
at page 14: “This was an action for seducing and enticing away 
the plaintiff's servant.”

In this case, too, the Judge was careful to tell the jury that 
the action for seduction and carnally knowing the plaintiff's 
daughter was dropped, and that it was only for seducing her away 
from her service that they could give damages. I do not think 
there was any misdirection, nor do I think that we should inter-
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fere with the amount of the verdict; and I would ilisniiss the 
appeal with coeta.

Lamont, J.A.:—At the trial this action was reduced to an 
action for enticing away the plaintiff's daughter, with consequent 
loss of service to the father. The jury found that the defendant 
had enticed the plaintiff’s daughter away and awarded II ,000 dam­
ages. The defendant appeals.

Three questions present tliemselves for determination :—1. Was 
there evidence on which the jury were entitled to find tliat the 
defendant had enticed away the plaintiff's daughter? In my 
opinion there was. 2. Does an action for enticing away a daughter 
from her father’s house lie in view of the fact that the service 
rendered by a daughter to her father is determinable at the will 
of cither party, and that the foundation of the action is loss of 
service?

In Eversley on Domestic Relations (1900 ed.),at page 581, the 
author says: "An action will lie for enticing away the plaintiff's 
daughter though there lie no allegation tliat the defendant de­
bauched her or that there was any binding contract of servit» 
between her and the plaintiff. In Evan» v. Wallon, L.R. 2 C.P. 
615, Willes, J., at page 622, says: (see judgment of Newlands, 
J.A.).

It was argued that the authority of Evan» v. Walton was over­
ruled by the decision of the House of lords in Allen v. Flood, 
|1898] A.C. 1. In my opinion Alien v. Flood has no bearing on 
the rase at bar. In that case it was held that the defendant, 
by informing the plaintiffs’ employers that some 100 other em­
ployees would cease working for them unless the plaintiffs were 
dismissed, had not violated any legal right of the plaintiffs, and 
for so doing he was not liable to an action, the terms of the plain­
tiffs' employment in that case being that they could lie discharged 
at any time. As the plaintiff's service was from day to day, it 
ceased with each day’s work.

In commenting upon that case, Sir Frederick Pollock, in his 
Law on Torts, 1916 ed., at page 347, says: “But that decision, 
it must now be understood, was baaed on the finding of fact that 
there was no threat, persuasion or inducement at all, but only 
a warning given by a person who hail no control over the event.’’

As lord Watson pointed out, it is the absolute right of every
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under his contract to quit work, ho communicates that deter­

mination to his employer.
No right of tlic plaintiffs in that case was, therefore, infringed. 

Hut in the case at liar, a right of the plaintiff was infringed, l iven 
father has a right to the services of liis daughter until the rela­

tion of master and servant existing between them is put an end 

to. If that relationship is terminated, and the girl leaves her 

father's abode, but sulfrequently makes up her mind to return 

and renew the relationship, but is persuaded not to do so bv a 
third party, no action for so doing would lie against such third 

person. But until the relationship is terminated, anyone who in­

duces the daughter to put an end to it does the father an action­

able «Tong. None of the text writers that 1 have read treat 

Evans v. Walton (tupra), as being overruled by Allen v. /■"/#**/ 
(sujrra). The action, therefore, in my opinion, lies.

The only remaining question is as to damages: (a) Were thv\ 

assessed on a proper principle? (b) Are they excessive?
Tlie trial Judge instructed tin» jury as follows: “I have to 

tell you that damages may l>e given for the loss which the plaintiff 

lias suffered by l>eing deprived of the society and comfort his 

child and by tlie dishonour wliich he suffered.’'
Counsel for the defendant contended tliat damages can lw- 

assessed only for the actual loss suffered by the plaintiff by rc.'snii 

of lining deprived of his <laughter’s services. In my opinion, this 

contention cannot lie maintained.
In Pollock’s Law on Torts, 10th od., 1916, at page 239, under 

the heading of "Enticing Away Servants," 1 find the following:
Still Inter the action for enticing away a servant, ptr quod tervitiurv atnvnl, 

was turned to the pur|>oae for which alone it may now lie said to survive, 
that, of punishing seducers; for the latitude allowed in estimating damages 
makes the proceeding in substance almost a penal one.

In this kind of action it is not necessary to prove the existence of a binding 
contract of service between the plaintiff ami the |ierson seduced or enticed 
away. The presence or absence of induction in the common sense (wildher 
the defendant "debauched the plaintiff's daughter,” in the forensic phrase) 
makes no difference in this rcs|>ect ; it is not a necessary part of the cause of 
action, but only a circumstance of aggravation.
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This seems to indicate that danuiges are not I United to mere 
lues of service.

In 29 Cyc. 1682 tlie law is laid down in these wortls: “The 
parent is entitled to recover for the loss of the eliild’s services, 
the injury to the i>arcnt's feelings, his mental suffering caused 
by the wrong, the loss of tlic companionship of the child, and 
reasonable and proper expenditures incurred in seeking to regain 
possession of the child.”

In my opinion the trial Judge was substantially right in the 
instructions he gave to the jury, although it might I» more accu­
rate to sulwtitute “the mental suffering lie endured” for “the 
dishonour lie suffered.” It has not lieen shewn that tlie jury 
based their award on any improper principle, (b) The amount 
awarded is not, in my opinion, so unreasonable that we would 
Ik- justified in interfering with it.

1 would dismiss the appeal with costs.
Ki.wood, J.A.:—This action, as originally framed, was brought 

for damages alleged to have lieen suffered by the plaintiff on 
account of the defendant having seduced and carnally known the 
daughter of the plaintiff, one Frances Moore, on or aliout Deceni- 
Ix-r 22, 1918, and, as a further cause of action, it was alleged 
that the plaintiff suffered damages by the defendant, on or alsmt 
Reecnilicr 23, 1918, wrongfully inducing and procuring the said 
daughter of the plaintiff, to whose services the plaintiff was en­
titled, to depart from the said service unlawfully and without 
the consent and against the will of the plaintiff.

After considerable evidence was had at the trial, the claim 
for danuiges for canmlly knowing the said Frances Moon- was 
withdrawn, as the evidence clearly shewed that the defendant 
had not carnally known the said Frances Moore. The plaintiff 
and defendant are brothers-in-law, the plaintiff having married 
the sister of the defendant. In March, 1918, two sons of the 
plaintiff purchased from the defendant a farm south of Clmplin, 
in this Province, and these two sons, together with their sister 
Frances, came out to work the farm. The defcmlant is an illiterate 
man; he had an adopted child by the name of Jean, of tender 
years; he is a man who lias considerable business dealings; for 
these reasons he required someone to help him transact his busi- 
im-hs and to take care of the little girl. An arrangement was

341

SANK.

<*. A

Wai.tkh*

LmiioiiI, J 1

Elwond. J A



342 Dominion Law Reports. [SO D.L.8.

SASH.

C.A.

Moors. 

Elwuod. J.A.

made with the wife of the plaintiff that the said Frances should 
keep the defendant’s looks for him and should take care of the 
adopted child. At this time the plaintiff and his wife were living 
in Ontario. In or about the month of August or September tie 
defendant visited the plaintiff and his wife in Ontario, and I 1h« 
arrangements were confirmed, and it was also arranged that the 
plaintiff’s wife should come out to Saskatchewan, the defendant 
advancing the money for that purpose. It was further arranged 
that the plaintiff himself should come out later, after lie lud 
cleared up his affairs in Ontario. The plaintiff's wife came nut 
to Saskatchewan, with the defendant, and went to live with lier 
two sons on the farm sold to them by the defendant, anil nliere 
her daughter Frances and the defendant were also living with tin- 
child Jean. It was arranged that the defendant was to coiniien- 
sate the daughter for her services by leaving money to her in 
his will. Everything apparently was satisfactory until on or about 
October 10, when the defendant took Frances with him and went 
to visit at the home of a farmer named Craig. For some reason 
they did not return that night, and when they returned the next 
day Mrs. Moore found fault with them for staying over-night, 
and one thing led to another, and finally the defendant and Frances 
and Jean left and stayed for four or five weeks at the hon e of 
one of the defendant's sons. Subsequently the plaintiff ran 
from Ontario, and the defendant was telephoned to, and. as a 
result, the ill-feeling that existed was smoothed over, and the 
defendant, Frances and Jean came I«ck to the home of the plain­
tiff’s eons, and they all continued to live there until Decomlx r 22. 
On December 22, 1918, the defendant and Frances went to Mi see 
Jaw for the purpose of transacting some business of the defend- 
ant’s. They were assignod one room, with two beds in it. at 
the hotel, and apparently the register at the hotel hail on it "Mr 
and Mrs. Walters." Neither Walters nor Frances signe I the 
register, and apparently the hotel proprietor, assuming tliat they 
were husband and wife, so signed the register. A brother of 
Fiances happened to lie in Moose Jaw and learned of this, ami 
as a result, hail the defendant arrested. The defendant was sub­
sequently liliorated. He came back to the home then lieing occu­
pied by the plaintiff and his wife and had a considerable row. 
and the upshot of it was that the defendant, Fiances and .lean
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left the plaintiffs home, and, except to return for some clotlies, 
sere never back there again. On or about January 10 Frances 
sent to live at the home of Mr. Craig, and subsequently, on or 
about February 12, was married to young Craig. Frances was 
17 years of age in September, 1918.

The plaintiff, in his evidence, says tliat up until December 22 
lie had no objection to his daughter Frances being with the de- 
femlant, and that up to Decemlier 22 she was not performing 
any services for him, and that he was getting wages from her 
sen-ices. It is quite clear that there was no objection to F'rances 
going to Moose Jaw with the defemlant on Decemlier 22, and 
that it was only after it had been ascertained that she and the 
defendant occupied the same room at the hotel that the objec­
tion was raised. It is quite clear from the evidence of a doctor 
who examined Frances in January that up to tluit time she had 
never been carnally known. The evidence also shews that when 
Fnuiees left with the defendant on tlai night of Decemlier 23 
she did so with the consent of her mother, and that the plaintiff 
stood by and never objected, and the evidence of F'rances is that 
she left of her own free will.

Tlie jury brought in a verdict of SI ,000, and on tluit verdict 
judgment was entered for tlie plaintiff, and from that judgment 
this appeal is taken.

Tlie statement of claim at the trial was amended by claiming 
damages for enticing F'rances away lietween Octoller 8 and the 
loginning of the action. The action was commenced on Decem­
ber 28, 1918. As I have mentioned above, according to the 
plaintiff's own testimony no cause of action arose up to Decem­
ber 22. The foundation for the plaintiff's action is loss of ser­
vice. See Frans v. Motion, L.R. 2 C.P. 615. That case seens 
also to lie authority for the proposition that tlie service, if any, 
which existed lietween the plaintiff and Frances was one terminable 
at tie will of either. See judgment of Bovill, C.J., at page 620.

It was contended, however, on the argument before us, that 
such would not be the case, on account of the age of F’rances. 
It will he remembered that she was 17 years of age. It seems 
to ne that the cases of Thomamrt v. Tliumastet, [1894] P. 295, 
and .Start v. Stark, [1910] P. 190, are authority for the proposition 
that if Frances was unwilling to live in her father’s house, her

SANK.
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Statement.

Chisholm, J.

father could not reclaim her by a writ of habeas corpus; at my 
rate under the circumstances of the case at bar.

As I have stated above, the evidence shews that up to Den-ni- 
lier 22 there was no cause of action, liecause the plaintiff con­
tented to Frances lieing with the defendant; and the evidence 
shews that on Decemlwr 23 she left with the consent of her mot lier, 
her father not objecting, and left and remained away of her own 
free will and intending so to remain. This easily distinguishes the 
present case from Evans v. Walton, sujtra. Hut, apart from that, 
the contract of service, if any, and in this case it was of the flimsiest 
character, was terminable at will, and Allen v. Flood, [Ik'.iK] 
A.C. 1, seems to me to clearly hold that no cause of action will 
arise for inducing the servant to terminate such service At 
page 151 of this report Ixird Macnaghten is reported as follow s

1 do not think that there is any foundation in good sense or in authority 
for the proportion that a penton who suffers loss by reason of another d"ing 
or not doing some act which that other is entitled to do or to abstain from 
doing at his own will and pleasure, whatever his real motive may lie, lia* a 
remedy against a third person who, by |ter*uasion or some other mean* not 
in itsell unlawful, has brought about the act or omission from whi< h Un­
ions comes, even though it could lie proved that such person was actuated by 
malk-e towards the plaintiff and that Ins conduct if it could lie inquire ! into 
was without justification or excuse.

1 am, therefore, of opinion Huit the plaintiff Ims no cause of 
action against the defendant and tluit this apjieal sltould lie 
allowed with coats, and the plaintiff's action dismissed with cost* 

A /ifnal dismissed by equally di vit ted (’ourt.

RHODENIZER ▼. RHODENIZER.
Aiwa Scotia Sujtretne Court, /lustull anti Drystiah, JJ., Hitchu, A J h* 

Chisholm, J. May t, 1919.

New trial tl II—8)—Misdirection —Action for slander—<'iiah i 
TRIAL JuDtiE TO JURY—APPEAL—NEW TRIAL ORDERED.
A Judge's charge to a jury must l»e clear and concise, not mi-N ••imv 

in any way, nor ambiguous, otherwise misdirection may lie found, aid 
a new trial ordered.

Motion to set aside the verdict for défendent and for a net 
trial in an action claiming damages for slander. New trial ordered 

J. A. Mcljean, K.C., and S. Jenks, K.C., for plaintiff.
V. J. Eaton, K.(\, for defentlant.
The judgment of the Court was delivered by 
Chisholm, J.:—The plaintiff and defendant are farmers and 

trailers residing at Northficld in the county of Lunenburg The
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plaintiff was one of a party of n en who came to Halifax on Doeeni- v S'
ber 8, 1917, to assist in relief work following the great explosion s. ('.
of December 6 of tluit year. He remained in Halifax until noon Hhoufamkr 
of the following Tuesday, when he returned to Bri<lgowater. „ *'•
It is alleged that shortly after plaintiff’s return the defendant said 
» Hebb’s restaurant at Bridgewater:— . Ctlirtl hl1,1

What do you think of a prominent citizen of Northfield going to Halifax 
with an oil coat and coining back with two overcoats on?

And that on another occasion the defendant said to one A1 tort 
Smith:—

Don't it beat the devil about Hughie; he went to Halifax on relief work, 
he dressed in rough clothes, he went under an assumed name and he called 
himself Jim Jones or Tom Jones, he got an outfit of clothes, shoes and all, 
as if ho were one of the sufferers and took them home with him.

The plaintiff lias brought this action for damages for the alleged 
■hinders, and in his statement of claim he says tto words were 
n éant and were understood to n can tluit the plaintiff stole the 
■aid articles or obtained the same under false pretences, and was 
thereby guilty of an offence against the Criminal Code.

At the trial the jury rendered a verdict in favour of the defend­
ant. The plaintiff moves to set aside the verdict on the ground of 
misdirection, among other grounds, and directs our attention to 
the following words in the charge of the trial Judge:—

Now the whole question before you is: Did Wallace RhixIonizer use these 
words in any sense which involves stealing? If he did not of course he is 
entitled to a verdict. If lie did the plaintiff is entitled to a verdict.

I think there was n indirection in this (Million of the charge 
because the jury were told that if the defendant did not use the 
words in a sense which meant stealing he was entitled to a verdict.
The words imputed to defendant can to understood to mean that 
the plaintiff obtained the articles by means of false pretences, 
which is a distinct offence from theft, and he is entitled to a finding 
by the jury under proper directions, as to whether the words were 
understood to mean that he was guilty of obtaining goods under 
fiilse pretences.

They were instructed that they need not do this.
I think the verdict should to* set aside and a new’ trial ordered.

Costs of motion to abide the final result of the action.
New trial ordered.
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RUTTLE v. ROWE.
Sa*katrheu'an Court Haultain, C.J.S., Xcu'land*, Lamont and

A. DecemUr 3, 1919.
Execution (| I—1)—Judgment against estate—Execution ikm-ed

AGAINST LANDS—IjANDS SOLD TO PLAINTIFF—LEGAL AND EQUITABLE

Execution will issue and will bind the lands of an estate, when judg- 
ment against the estate has been allowed by the executors of the .«an* 
to go by default. Such execution will be prior to the claim of any person 
obtaining his title through the executors; provided that the execution 
is filed before transfer to the claimantt akes place.

Isand Titles Act, R.S. Saak. 1009, eh. 41, sec. 118, amended by 3 
Cieo. V. 1912-1913, ch. 16.

[Morgan v. De Gerr (1917), 30 D.L.R. 161, followed.)

Statement. Appeal by plaintiff from the trial judgment in an action to set
aside an execution filed against the plaintiff's lands. Affirm* 1. 

L. A. Seller, for respondent.
Haultain, C.J.8., concurred with Lamont, J.A.

Kewiuds. j.a Xewlands, J.A.:—This action was brought to have an execu­
tion issue* 1 by defendant against Eliza Stevens and John Macdonald 
Patrick, executrix and executor of the estate of W. A. Stevens, 
deceased, et al removed as a cloud upon plaintiff's title.

The facts are stated by the trial Judge as follows:—
The land was formerly owned by the Canadian Pacific R. Co. under 

certificate of title dated August 20, 1906. On August 10, 1906, the (’.PR. 
Co. agreed to sell to one Frank L. Riles. This agreement was assigned by 
Riles to William A. Stevens on May 10, 1911. On November 29, 1915, the 
defendant registered an execution against the lands of Elisa 8teven< and 
J. À. M. Patrick, executors of William A. Stevens for 15,303, which execution 
was renewed on November 21, 1917. On February 16, 1916, Elisa Stevens 
and J. A. M. Patrick, executors of William A. Stevens, agreed to sell the land 
to plaintiff for 11,300 payable $300 cash and $500 Deoemlfer 1, 1916, and $500 
Deeemlier 1, 1917. On May 9, 1917, the C.P.R. Co. transferred the land 
to Elisa Stevens and J. A. M. Patrick, executors of William A. Stevens, which 
transfer was registered on June 8, 1918. On March 5, 1918, Elisa Stevens 
and J. A. M. Patrick, executor of William A. Stevens, transferred the land 
to the plaintiff, which transfer was registered June 8, 1918. On May 8. 1918, 
the defendant registered a caveat against the land in question claiming under 
his execution. The contract with the C.P.R. Co. was in default at the time 
of the plaintiff's agreement. On March 29, 1916, there were arrears of $481 
besides the final instalment of $200 due August 10, 1916.

The first ground u|ion which the plaintiff contends he is entitled 
to succeed is, that the alxtve execution was not properly issued 
and therefore never Itound the estate of W. A. Stevens, declined.

He bases this argument upon the case of J. /. Case Thmhinç 
Machine Co. v. Holton (1908), 2 A.1..H. 174, where Beck,Iield 
that, unless there was a direct affirmative admission of assets on
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the part of the executor or administrator, the proper judgment ****' 

«•as a judgment for payment in due course of administration, or, A.
in other words, a judgment for the administration of the estate. n1TT[ , 
I'pon such a judgment no execution could I» issued. |(

With great respect for the opinion of that Judge, I am of the 
opinion that there is no authority for the alxtve proposition.

In the case upon which he bases his opinion, McKibbon v. 
f'cegan (1893), 21 A.H. (Ont.) 87, and the remarks of Maclcnnan,
J.A., therein, a plea of plene administrant liad I icon put in and 
found in favour of the defendant, wliile in J. I. Cast Threshing 
Machine Co. v. Holton, snpra, no such defence had bean pleaded 
and there was, therefore, an admission of assets on the |>art of the 
executor, in wliich case the judgment should have iioen for the 
amount claimed with costs.

Such sum of money anil costs to be levied of the goods and chattels 
which were of the testator at the time of his death come to the hands of the 
defendant as executor (or administrator) to be administered if he bath or 
shall hereafter have so much thereof in bis hands to be administered; and if 
he hath not so much thereof in hia hands to be administered, then, to be levied 
of the proper goods and chattels of the said defendant.

See form of judgment in An. Pr. 1909, vol. 1, at |vtge 133, and 
14 Hals., page 332, par. 777.

If the executor allows juilgment to go against him bv default, 
or fails to plead plene administrant, he admits the claim and that 
he has sufficient assets to satisfy it.

W heatley v. Lane (1680), 85 E.R. 228 at 233; 1 Wm. Saund.
216, at 219a, note8; 14 Hals. 332, par. 779, note p.

In the note to 1 Wnt. Saund. at page 219a, it is stated:—
A judgment against an executor or administrator whether by default 

or upon demurrer; or upon a verdict or any plea pleaded by the executor, 
except [itene administrat'd, or admitting assets to such a sum, is conclusive 
upon him that he has assets to satisfy such judgment.

The same statement is contained in 14 Hals. 352, and in the 
An. Pr. 1909.

In this case tlie executors allowed judgment to go against them 
by default. They therefore wlmitted assets sufficient to satisfy 
the judgment, and are personally liable in an action on such 
jutlgn ent, in which action they cannot pleatl plene administrant,
1 Wm. Saund. 219c.

Tits executor cannot in either case (an action on the judgment or a scire 
/sciasi plead plene administrant, or any other plea of the same nature, which 
puts his defence upon want of assets. For such plea would be contrary
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SANK. to what ia admitted by the judgment, and if the truth were that li«> had
(. ^ no nsaetii, he should have set it up as a defence to the original action, and

having neglected to do so, he shall not lie permitted to say so aft cru mis 
Rvtti.r For it it, a general rule, that if a party do not avail himself of the opportunity

11 of pie-ding matter in liar to the original action he cannot afterwards plead it,
"" 11 either in another action founded on it, or in a scire facias.

Newissde, J.A. This answers tlw objection tlwt where the estate is insolvent 
the assets are divided part jtassu, because hero the executors lring 
personally liable tho defendant was entitled to the whole an omit 
of his judgment, if not from the estate then from the executor* 
personally.

Now in tiiis case the judgment was not in the form given in 
the An. Pr. 1909, aliove set out. It was simply a judgment against 
the executors of the estate of W. A. Stevens, and the execution wits 
issued against them as such, but as it is only sought by such judf- 
n ent and execution to hind the assets of the estate, it is, in my 
opinion, sufficient. The execution uns therefore properly issued 
and hinds the estate of VV. A. Stevens in the hands of his executors 

Under any circumstances, I am of the opinion that this execu­
tion could not be set aside in an action such as the present hut 
only in an application in the original action, and then only if it was 
improperly issuerl, and on such an application it would have Iwen 
proper to amend the judgn ent and execution so as to only charge 
the goods etc., of the estate as in the form, which, after all. is all 
that has teen clain ed as the effect of the judgment and exécution.

Then if the execution was properly issued, the next question is 
Does it bind the land in the hands of the plaintiff

Hub-sec. 2 of sec. 118 of the Land Titles Act, R.S. Sash. F.KW. 
eh. 41,as amended by3 Geo. V., 1912-13, eh. 10s, which was the Inw in 
force at the filing of the execution und the date of the side to plaintiff 
by the executors of Stevens, provides that the execution shall f<inn a 
lien and charge on all the lands of tho execution debtor ns fully awl 
effectually to all intents and purposes as though the said lands 
were charged in writing by the execution debtor under his hand and 
seal, (living these words their ordinary n caning, the execution 
creditor would have had an equitable charge on this land until tiie 
executor obtained tho legal title, this equitable charge beeaire a 
legal one upon the certificate of title lieing issues 1 to the oxecuton, 
on which certificate this execution was endorsed as a charge upon

V.

•Sec 8 Geo. V., 1917 (2nd He*.), ch. 18.
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the land. This was prior to the issue of tin* certificate of title to 
the plaintiff, who, until he got such certificate, ha<l no better claim 
upon the land than the execution creditor, anti as the execution 
creditor's charge twcame a legal one prior to the plaintiff getting 
title, that title could only issue subject to the defendant's execution.

Tlie cases cited by the appellant are all cases where the execu­
tion debtor never had the legal title, ami, therefore, they have no 
bearing on this case, where the execution debtors obtained the legal 
title to which the execution attached. •

The plaintiff’s remedy is, therefore, not against the defemlant 
but against the executors of W. A. Stevens, and the appeal must 
therefore lie dismissed with costs.

La mont, J.A.:—In August, 190ü, one F. VV. Hiles purchased 
from the Canadian Pacific R. Co. the south-west quarter of 
19-26-6 west of the 2nd Meridian, under an agreement of sale. 
In 1911, Hiles with the consent of the railway company assigned 
all his interest in the said land to W. A. Stevens. Stevens died, 
leaving a will in which Elisa Stevens and J. A. M. Patrick were 
appointed his executrix and executor. I shall refer to them here­
after as “executors.” After Stevens’ death, the defemlant herein 
brought an action against his executors for a debt due to him by 
Stevens in his lifetime. The executors did not enter any defence 
to the action. More than that they apiwared by their solicitor 
before tlie local master on an application for judgment, and 
consented to judgment lieing entered against them, as the docu­
ments on file shew. Judgment v as accordingly entered for 
$5,303.27, and on November 29, 1915, the defendant issued execu­
tion on said judgment against the goods and land “of the executors 
of the estate of W. A. Stevens, deceased.” At the date of the 
execution tlie railway company were still the registered owners of 
the land, and the purchase; money thereof had not l)een paid in 
full. In February, 1916, the executors sold the said land to the 
plaintiff. In March, 1917, they paid the railway company the 
balance due and obtained a transfer thereof, and on May 8, 1918, 
that transfer was régis tens l and the executors liecame the n^stored 
owners. ( )n the same day a transfer of the land from the executors 
to the plaintiff was registered. The plaintiff's certificate of title 
issued subject to the defendant's execution, and the plaintiff has 
brought this action to compel its removal.

24 -80 D.L.B.
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The learned Judge held that the execution was properly against 
the land, an<l gave judgment for the defendant. The plaintiff now 
appeal*.

Two grounds are urged for the reversal of the judgment
(1) That the defendant had no right to obtain a judgment <)D 

which he could ieeue execution, but was entitled simply to a judgment foi pay­
ment in dm- course of administration of the estate; and (2) that even if ht- had, 
the execution did not attach to the executors' interests in the land, ln-cau* 
that interest was an equitable interest only.

The answer to the first of the aliove contention* seems tit me to 
lie, that whatever argument might lie advanced in favour of the 
contention that the executor* were entitled to a judgn ent for 
payment of the defendant's claim in due course of administration, 
such was not the judgn ent to which they consented. They 
consented to a judgn ent upon w hich under our Rules of < ourt 
execution could lie issued. Having consented to tlint, they can 
not, so long as that judgment stands, lie heard to question its 
validity or the validity of the execution issued thereon. This was 
decided by the Court en banc in Morgan v. I)e deer (1017 ». 36 
D.L.R. 101, 10 S.L.R. 312. In that case the defendant consented 
to an order giving the plaintiff |iersonal judgment and also specific 
fierformance. The plaintiff was entitled to both these n-n nlie# 
He issued execution on the jiersonal judgn-ent. It was sought to 
have the execution removed. In giving the jinlgmcnt of the 
majority of the Court, Klwood, J., at page 104, said:—

The order, having given the plaintiff mo (nothing that he was not entitled 
to, might have been ap|waled from, a» waa suggested above in Retina Hrokeragt 
* Inr. Co. v. Waddell (1916), 27 D.L.R. M3, 9 8.L.R. 154. It was not 
appealed from, and no long a* the order stand* the execution must stand.

If the executors can not lie heard to object to the validity of 
the execution, neither can the plaintiff. He cannot stand in any 
stronger position than his vendors. When he Ixiught the hind the 
execution was already registered. If tlmt execution attached to 
the land in question, then all he bought was what the executors 
could sell, and that was the land subject to the execution.

It was, however, contended that the execution did not attach 
to the land in question, liecause the executors had only an 
equitable interest therein, and that when the executeirs obtained 
the legal title they were then simply ban* trustees for the plaintiff.

We need not hero consider whether an execution attaches to an 
equitable interest in land, because there came a tin e when that
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equitable interest was converted into a legal interest to which 
the execution undoubtedly did attach. The execution attaclied at 
any rate at the moment the executors liecame registered owners. 
It is now sought to get the land from under the operation of the 
execution on the ground that the plaintiff having fluid the executors 
for tlie land the executors were only bare trustees for him. But 
of what interest were they trustees? The execution was registered 
prior to the time the executors agreed to sell to the plaintiff. 
After its registration, and while it remained in force, the executors 
could get title to the land only subject to the execution. That is 
all they could convey to the plaintiff. That was, therefore, all 
tliey could sell. Having sold, and the plaintiff liaving paid the 
purelutse money, they are trustees for him to the extent of the 
interest they had, but no more. Their agreement to sell to the 
plaintiff a larger interest may leave them liable to him for damages 
for failure to make title to the intend they agreed to sell, but it 
does not give him a right to have the execution removed. His 
remedy is against his vendors.

It was argued that to allow the defendant to maintain his exe­
cution might Iw unfair to other creditors. It is unnecessary to 
consider here whether the defendant in case he realised out of the 
land would hold the money entirely for his own benefit or for the 
benefit of all the creditors of the estate, because that is a matter 
in which the plaintiff is not interested, nor does it arise in this 
action. The only question here is, whether the plaintiff is entitled 
to have the defendant’s execution removed.

In my opinion he is not.
The up(>eul should lie dismissed with costs.
Klwood, J.A., concurred with New lands. J.A.

A p/teal (1 i*mi.sited.

CITY OF SYDNEY v. SLANEY.
Su fire me Court of Canada, Darien, C.J., Idinyton, Duff, .4 nytm, Hrodeur and 

MHinault, JJ I9lfi

Municipal corporations <$U <« -11*5) Xeui.iukmk Ice on siokw ai.k-
Ll.AHIl.nV or MUNICIPALITY FOK INJURY TO PEDESTRIAN STATUTORY 
ORLIUA NON.

A municipality, under statutory obligation to keep a street in repair, 
which allows ice to remain on the sidewalk, is liable for damages in res|iect 
"f injuries sustained by a pedestrian who slips and falls.

SANK.

C. A
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Klwood, J.A.
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Davies, C J.

Appeal from a decision of the Supreme Court of Nova Scotia 
(1919), 46 D.L.R. 164, affirming, by an equal division of opinion, 
the judgment at the trial in favour of the plaintiff. Affirmed.

The plaintiff fell on a sidewalk and was injured. The trial 
Judge found that the fall was due to the slippery condition of the 
sidewalk and that the municipality had neglected to keep it in 
repair. His judgment for the plaintiff was affirmed by an equal 
division of opinion in the full Court.

Finlay Macdonald, K.C., for appellant.
T. S. Foyers, K.C., and J. McG. Stewart, for respondent.
Davies, C.J.:—Accepting as 1 do the findings of fact of rite 

trial Judge, confirmed as they are by the full Court in Nova 
Scotia, and giving proper weight to the frank admissions of the 
counsel for the city appellant on the argument at bar, I find myself, 
after giving the facts and admissions much consideration, unable 
to hold the city not to be liable for the injuries sustained by the 
plaintiff.

The city’s statutory duty to keep the street in repair on which 
the accident to the plaintiff happened was certainly not discharged 
by the simple giving of a notice to the “frontager” to remove- the 
frozen slush anti ice. That notice given in pursuance of its by-law 
was one of the means adopted by the city of having its statutory 
duty with respect to the streets discharged. Whether neglect on 
the part of the frontager after such notice to remove the dangerous 
snow and frozen slush would lender him liable to an injured 
party is quite another question not now before us. But it is clear 
that the giving of such a notice would not in itself be a discharge 
of the city’s statutory obligation and duty.

The injuries sustained by the plaintiff from the dangerous 
condition of the sidewalk were, therefore, in my opinion, attribu­
table to the defendant’s negligence in not causing the frozen slush 
to 1m; sanded or otherwise made reasonably safe for pedestrian 
traffic.

In Ontario the legislature has deemed it necessary for the; due 
protection of cities and municipalities to provide that for injuries 
which may be sustained by pedestrians and others by reason of ire 
and snow on their sidewalks they sluill only lie liable for “gross 
negligence.” But there is no such provision in the legislation of 
Nova Scotia.
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That provision or limitation upon the city’s liability may 
account for some of the decisions in cases which at first sight may 
seem at variance with the conclusion I have reached as to the city’s 
liability in this case.

The appeal must lie dismissed with costs.
Idington, J.:—The liability of the appellant rests upon sec. 

249 of the Act incorporating it as a city, which reads as follows:—
The City Council shall keep in repair all such streets as prior to the 

passing of this Act have been dedicated to and accepted by the Town of 
Sydney by resolution of its council, and all streets laid out under any law 
of the Province and no other.

There n ight be a doubt arise from the peculiar wording of the 
limitations therein as to w hether or not this street in question fell 
within the definition of the streets in regard to which the duty to 
keep in repair was imposed: but for the clear admission in the state­
ment of defence relative to pars. 1, 2 and 3 of the statement of 
claim.

The said tliird |>aragraph alleged that
The streets of the City of Sydney are vested in the defendant, City of 

Sydney, and the said City is required to keep them in repair.
The facts found by tile trial Judge amply justify the conclusion 

he reached.
It is now well settled jurisprudence relative to the measure of 

responsibility imposed upon municipalities by legislation providing 
for their repair of highways that on such facts ns he finds the 
municipality is liable.

The appeal should, therefore, be dismissed with costa.
Durr, J.:—I concur in the view that sec. 249 of the Sydney 

Corporation Act gives a right of action to persons who suffer harm 
in consequence of default in performance of the duty thereby 
in’iH)scd on the municipality to repair certain streets. I think the 
contention fails that George Street is not one of those streets in 
respect of which this duty arises. Accepting the construction 
suggested by Mellish, J., and urged upon us by counsel for the 
municipality that the sections confer upon the city council the 
power of determining by resolution what streets shall Ijc kept in 
repair and tliat the statutory duty exists only in relation to such 
streets—I think there was sufficient evidence to establish a primé 
Jacu case that responsibility for repairing George St. had lieen 
accepted by the municipality. Victoria Corporation v. Patterson, 
11899) A.C. 615.

(’AN.

H. C.

City ok 
Sydotbi

Idington. J

Duff. J
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It has repeatedly been decided that natural accumulations of 
snow and ice on a highway may amount to disrepair within the 
meaning of statutes requiring municipalities to keep highways in 
repair ; and < ounael for the appellant did not deny that these decisions 
may legitimately be appealed to as a guide for the construction 
and application of the statute now before us. There can, I think, 
be little doubt that the accumulation of ice and snow which 
occasioned the respondent’s injury constituted a serious danger to 
pedestrians, though proceeding with ordinary care, a condition 
which amounts to disrepair within the contemplation of the statute.

It is desirable, I think, to add a word of comment upon an 
argument based upon the supposed necessity of notice to the 
municipality of the dangerous condition of the street as one of the 
conditions of liability. The statutory duty is to keep in repair 
That does not, of < ourse, involve absolute reBjxmsibility for dis­
repair. Such provisions, it has Ixxm many times held, do not 
create liability for »he onsequences of a state of tilings which has 
not arisen through the failure of the municipal authority to observe 
reasonable precautions to prevent it. Jamieson v. City of Edmonton 
(1916), 36 D.L.R. 465, at 472-3, 54 Can. S.C.R. 443; Hammond v. 
Vestry of St. Paneras (1874), L.R. 9 C.P. 316; Bateman v. Poplar 
District Board of Works (No. 2) (1887), 37 C'h. D. 272.

But where the disrepair complained of consists in a condition 
such as that in question here in a frequented street a condition, 
not to put it moderately, outside the purview of reasonable 
anticipation in a Nova Scotia winter, then the municipality can 
only escape responsibility by shewing that the measures taken 
came up to the standard of reasonableness and this may include a 
proper system of inspection.

I concur in the opinion of the majority of the Court below tliat 
the municipality failed to discharge its duty.

Anglin, J.:—I would dismiss this appeal. I agree with 
Chisholm, Russell and Ritchie, JJ., that the City of Sydney is 
civilly liable to a person injured through non-repair of streets in 
respect of which the city charter (sec. 249) imposes the obligation 
to repair where such non-repair is due to inattention to the duty 
so imposed sufficient to constitute negligence. I accept Russell. 
J.’s view that



50 D L.R.1 Dominion Law Hkpohtb. 355

the law imposing upon the city the duty of keeping the streets from falling 
into disrepair in consequence of snow and ice must be reasonably interpreted 
and applied.
With him also

I am unable to say that it has not been so applied by the trial Judge 
in this case.

The facts in evidence establish a condition amounting to dis­
repair likely to lie productive of danger known to the city author­
ities at all events on the day Ixffore the plaintiff met with his 
accident. It was the duty of the city officials to see to it that that 
state of affairs was remet lied and they had abundant opportunity 
to do so. The finding of negligence is supported by the evidence. 
It follows that there was a breach of statutory duty n‘suiting in an 
injury to the plaintiff which entailed civil liability on the part of 
the city.

Brodevr, J.:—The only question in this case is whether the 
appellant municipal corporation has l>een negligent.

The snow had been permitted to accumulate on the sidewalk at 
the place where the respondent fell, and the slush which the mild 
weather had formed was converted into ice as a result of the night 
frost. The sidewalk became dangerous for pedestrians. The 
City of Sydney is bound by the law to keep in repair all its streets. 
That w ould involve the duty to take reasonable precautions against 
the streets becoming dangerous by reason of the ice and snow.

I would distinguish this case from Pictou v. Celdert, [1893] 
A.C. 524; and Municipal Council of Sydney v. Bourke, [1895] 
AX’. 433; because no duty to repair was imposed by the statute 
then under consideration.

It is not contended at bar that the duty to repair would not 
cover the removal of the ice and snow on the sidewalk, or the 
sanding of the sidewalk. As a question of fact, the sidewalk had 
been sanded some time before; and by a by-law of the city the 
snow should be removed by the riparian owners.

The question is whether the municipality has discharged its 
duty in a reasonable manner. That Incomes then a question of 
fact and the concurrent findings of the Courts below in that respect 
should not be disturbed.

The appeal should be dismissed with costs.
Miunault, J.:—On the findings of fact of the trial Judge that 

the accident was caused by the slippery condition of the sidewalk ;
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that the appellant was aware of the condition of the sidewalk and 
allowed the snow to remain there for son e time, when, to the 
knowledge of the city officials, a lowering of the temperature u as 
very likely to tike place and the slush to be frozen over night; 
that the street in question was one of the principal streets of the 
city, travelled over by thousands of people by (Lay, or at all events 
on Sunday; that its condition on the day of the accident could 
have lieen prevented, the city having the means to clear the side­
walk and 1 laving failed to employ these means; and on the adn is- 
sion of the counsel for the api>ellant that to leave ice on the sidewalk 
for an unreasonable time would be a lack of repair, an admission 
which I think he rightfully made—I am of the opinion that the 
judgment of the trial Judge should not lie disturlied.

The statute obliged the city council to repair the streets amt it 
failed to fulfil this obligation and under the circumstances it is 
liable for the accident.

The appeal should l>e dismissed with costs.
Appeal dismiss' ’I

ROSS v. SCOTTISH UNION and NATIONAL INSURANCE Co.
Ontario Suprente Court, Middleton, J. November 16, 1919.

Stay ok proceedings (§ I—5)—First action dismissed—Second a< iio.n
vexatious—Court’s jurisdiction to stay—Judgment Timi
LIMIT FOR BRINGING SECOND ACTION—ONTARIO INSURANT K Act.
11.8.0. 1914, CE. 18:1, sec. 194.

Where the issue in an action has been determined, a second action 
for the same cause is vexatious, and the Court may stay nroeeodingN 
in this action. A judgment in the first action will have tlie effect of 
determining all issues which are, or might lie, raised, as far as tin- claim 
set up in the action is concerned.

Motion by the defendants for an order staying proceedings in 
this action and directing the plaintiffs to pay the costs of the 
action so far incurred, upon the ground that the present action was 
vexatious and an abuse of the process of the Court, in that the 
causes of action had all been disposed of in an earlier action 
between the same parties (See Hoss v. Scottish Union and National 
Insurance Co. (1917), 39 O.L.K. 528, 41 O.L.R. 108; (1918'. 4ti 
D.L.R. 1, 58 Can. S.C.R. 169), and upon a further ground, that , the 
action being to recover upon a fire insurance policy, and it being 
admitted that the fire occurred more than a year prior to the 
issue of the writ in this action, the limitation prescribed prevented 
the action from lieing successfully prosecuted. Motion granted.
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Shirley Denison, K.C., for the defendants.
//. J. Macdonald, for the plaintiffs.
Middleton, J.:—On the 8th May, 1913, the plaintiffs, being 

owners of certain buildings, insured them in the defendant 
company. The ixVicies were renewed in due course, and were 
current when the buildings were destroyed by fire on the 29th 
August, 191 (i. The policies covered the buildings only while 
occupied us dwellings; ami, upon an action being brought 
upon the policies, five of the dwellings 1 icing vacant, the plaintiffs 
failed to recover the insurance in respect of them.

The plaintiffs now bring this action seeking to have it declared 
that the restriction in the policies as to the insurance upon these 
five dwellings was improperly inserted in the policies, and for a 
joignent rectifying the policies by deleting the restrictive pro­
vision, or in the alternative for an amount equal to the insurance 
as damages for fraud of the defendants in improperly inserting the 
restrictive words in the policies issued.

There is no doubt that, where a matter has been finally and 
conclusively determined l>etwoen the parties in an action, the 
bringing of a second action for the same cause is vexatious, and the 
Court has jurisdiction to stay proceedings in the second action: 
Laurance v. Norrcys (1890), 15 App. Cas. 210.

The first question, then, to be considered, is, whether the 
question lx?tween the parties is rea judicata by reason of the 
decision in the first action. Mr. Macdonald argues very forcibly 
that it is not, and relies properly upon the statement found in 
Halsburvs Iaws of England, vol. 13, para. 22: “If the won Is are 
capable of a double n caning, a party may first set up his own 
construction as lieing the right one, and, if he fails, may then seek 
relief on the ground of n istakc.” The true significance of these 
words cannot lie appreciated unless read with their context. 
The question under discussion is the effect of a mistake in the 
reducing of the agreement to writing, and it is said tliat the 
result may be that the parties have never contracted liecause they 
were never ad idem. It is then said that usually the mistake can 
only lie set up as a defence to an action for specific performance; 
formerly a successful defence would still have left the mistaken 
party liable to an action at law; and this result is in effect pre­
served by the present rule that the Court which refuses specific
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perfonrance can give damages, if any, to which the plaintiff may 
be entitled, shewing that the words relied upon are not at all 
conclusive of the present discussion.

Before the fusion of law and equity, undoubtedly a party 
n ight, either as plaintiff or defendant in a Court of law, insist 
upon his views as to the construction of a document; and, failing 
at law, he n ight afterwards resort to equity for the purpose of 
having the contract set aside or reformed. By the Judicature Act, 
H.S.O. 1914, ch. 50, it is provided (sec. 16 (h)): “The Court 
. . . shall have power to grant, and shall grant, ... all 
such remedies as any of the parties may appear to be entitle* 1 to 
in respect of any and every legal or equitable claim proprly 
brought forward by them, . so that, as far as possible,
all matters so in controversy between the parties may lie com­
pletely and finally determined, and all multiplicity of legal pro­
ceedings concerning any of such matters avoided.”

As said by I>ord Justice I.opes in Poulett v. IIill, [1893] 1 Ch. 
277, 281 : “ A fusion o( law and equity has taken place, and . 
it is clear that the plaintiffs can obtain in the first action every­
thing to which they are entitled, yet they bring a second action. 
This second action is unnecessary.”

I agree with Mr. Macdonald that his clients were quite within 
their rights in contending, as they did, that they had the right to 
recover upon the policy as it stood, and that this does not preclude 
them from saying, if unsuccessful in this contention as to the true 
meaning of the contract as it stood, that the contract ought to 
be reformed so as to express the true intention of the parties; hut 
I am of the opinion that under the present practice it was obligatory 
upon the plaintiffs to assert all their claims in the one action.

Mr. Macdonald contends that the argument as to the meaning 
of the policy was not duly raised in the first action, and that 
his clients are at a disadvantage in that the Appellate Division 
where the argument, he says, was first put forward, ought not to 
have permitted the defendants to contend that the terms of the 
policy had the effect which, in the view of the majority of the 
Supreme Court of Canada, they had, as he might have answered the 
contention by seeking a reformation of the policy. His view is 
clearly set forth in the memorandum which he has handed in, 
in which he states that upon the argument of the appeal he took
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the portion that tliis “new contention nevertheless could lie 
rebutted by an issue of fact, viz., whether the policies conformed 
to the application ... If this question was to be raised, it 
could not be adequately n:et at that stage unless there was a new 
trial. It was quite clear that the pleadings would have to be 
an ended to enable this to be done. The case was one in which 
the plaintiffs were properly entitled to have a jury find upon this 
issue, viz., as to whether the plaintiffs applied for policies which 
insured only occupied dwellings.”

He also says: “ If the Court, in the exercise of its discretion— 
and it was purely a discretionary matter -chose to allow the 
defendants to raise this contention, and absolutely face about 
and take a position entirely at variance with and contradictory to 
the case made out on the pleadings and the circumstances as 
adnittedly known to the defendants, and if the Court did not, 
ns a condition of allowing the question to be raised, see fit to 
order a new trial, or, as a substitute for a new trial, give the 
plaintiffs the opportunity to adduce evidence before them, the 
plaintiffs could not be prejudiced by such an on 1er ... At 
the very worst, it is subn itted that what happened in the Apellate 
Division can only be treated as a refusal of the Court to allow the 
defence to the new point to lie raised or to give a proper oppor­
tunity of raising it.”

All this appears to me to tell strongly against the plaintiffs' 
present proceedings. The Court in the first action must have 
taken the view, upon the pleadings in that action, that it was 
open for the defendants to contend that the policy established no 
liability when it appeared that it only insured buildings that were 
occupied, and that the fire took place while the buildings were 
unoccupied.

Mr. Macdonald in effect applied to the Court to allow him • 
to meet this contention by setting up his claim for reformation. 
This application was in effect refused by the Court.

The conclusive effect of a judgment is to determine not merely 
the issues raised tatween the parties in the action, but also all 
other issues which ought to have been raised, at any rate so far 
as the particular claim therein set up is concerned. Where the 
second action relates to an entirely distinct cause of action, there 
is authority for the statement that a defendant may Ixï allowed 
to set up as an answer to the second claim matter that he might
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have set up in answer to the first claim, although he did not do s<.; 
hut I fail to find any case, since the Judicature Act, which suggests 
that a party n ay in a second action seek to reform a contract iipui 
which he has brought an action and failed.

In the case of (ioldrei Foucard <i* Son v. Sinclair, [1918] 1 lx. It. 
180, the plaintiffs first sued a company for rescission of an agree­
ment and repayment of money paid to the company thereunder, 
and thereafter brought a second action to recover damages sus­
tained by reason of fraud. It was held by the majority of the 
Court of Appeal that the second action might be maintained 
liecause the two remedies were separate and distinct. Lord 
Justice Rankes, in a dissenting judgment, took the view' that the 
causes of action were substantially the same, and that therefore 
the second action would not lie.

Here the plaintiffs’ right and their real cause of action is to 
recover from the defendants upon a contract of insurance. If 
the policy does not evidence that contract, then it ought to have 
lieen reformed so as truly to evidence the real agreement; but the 
right to recover must lie based upon the contract, whether expressed 
in the written document or in evidence leading to the conclusion 
that the docun ent must lx? reformed. There is, as far as I can 
see, but one cause of action.

I am further of the opinion that the second objection must 
also prevail. The fire took place in 1910—this action is not 
brought until three years later. The statutory limit requires the 
action to lie brought within one year.* This is .admitted, but it 
is contended that some estoppel prex'ents the defendants from 
relying upon this statutory limitation. What is alleged 
against the defendants is that they argued and were permitted to 
argue with success that upon the true construction of the policy 
they were not liable. This cannot, in any view, constitute a 
misleading attitude or such misconduct as to found estopped.

On both grounds I think the action must lie stayed, and an 
order should now be made directing the plaintiffs to pay the 
costs of the action so far incurred and of this motion.

I dealt with the motion though it was made in Chandlers, 
but I think the 1 letter practice would have lieen to apply in Court, 
and the order should therefore issue as an order of the Court.

•Seethe Ontario Insurance Act, R.S.O. 1914, ch. 183, sec. 194, condition24.
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THOMPSON v. JOHNSTON.
\ovu Scotia Supreme Court, Harris, C.J., Drysdale and Hellish, JJ.

December 19, 1919.

( ONTKAC TK (| IV F—870)—Sale or timber—Time limit for removal-
question OF TITLE TO LANDS—ACTION—CONSENT OF OWNER— 
Delay—Extension of time.

Where it is clearly shewn that one party has been led to believe by 
the conduct and actions of the other that the latter will not insist on 
his strict legal rights under the contract, such party will be entitled to 
equitable relief.

{Hughes v. Metro/ialitan H. Co. (1877). 2 App. Cas. 4M, followed; He alt y 
v. Mathemon (1908), 40 Can. 8.C.R. /).r>7, distinguished.]

Appeal from the judgment of Ixmgley, J., in favour of defen­
dant in an action claiming a declaration that plaintiffs were 
owners of all merchantable timber and trees which on November 
13. 1914, were standing, growing, lying or being on land referred 
to in an agreement in writing entered into l>etween one H. N. 
Fillmore and plaintiffs, lilierty to enter upon said lands for the 
purixise of cutting down and carrying away said timber and trees, 
an injunction to restrain defendant from interfering with plaintiffs 
and other relief. Reversed. The agreement in question is set out 
in full in the judgment of Harris, (’.J.

F. L. Milner, K.C., for appellants; J. L. Ralston, K.C., and 
E. T. Darker, for respondent.

Harris, C.J.:—The plaintiffs entered into the following agree­
ment under seal with one Horatio Nelson Fillmore:

Memorandum of agreement made November 13, 1914 between H. N. 
Fillmore of River Philip in the county of Cumberland, farmer, of the first 
part and Wilbert Thompson and Kiever Thompson both of Little River in 
the said county of Cumberland, lumbermen, of the second part.

Witnesseth that the said H. N. Fillmore, for and in consideration of the 
sum of $1,200, to be paid to him by the said Wilbert Thompson and Kiever 
Thompson in the manner hereinafter mentioned, agrees to sell to the said Wil­
bert Thompson and Kiever Thompson all the merchantable timber and trees 
now standing, growing, lying or being on the certain lot or parcel of land 
situate on the north side of the Intercolonial Railway at River Philip aforesaid, 
in the said county of Cumberland, together with full liberty to Wilbert 
Thompson and Kiever Thompson, their servants, agents and workmen, at 
all times, and with or without horses, cattle or other animals, wagons, sleighs 
or other vehicles, to enter upon, pass through, over and upon the said land 
for the pur|H>se of felling, cutting down, and c arrying away the said trees and 
timber, and with liberty also to the said Wilbert Thompson and Kiever 
Thompson to place and dry the bark of said trees on any convenient part of 
said premises.

In consideration whereof the said Wilbert Thompson and Kiever 
Thompson agree to pay to the said H. N. Fillmore the said sum of $1,200 
as follows: $(>00 in 30 days from the date hereof, and $600 in 4 months from 
this date with interest at 6°7f per annum.

361
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And the said Wilbert Thompson and Kiever Thompson agree t hat 
they will eut down and remove all of the said timber and trees which they 
intend to cut and remove, on or before November 13, 1918, that is, within 4 
years from the date hereof, and that they will cut no more small trees than 
is absolutely necessary in culling said land, and not to cut or remove any 
hardwood on or from said lot of land. And the said Wilbert Thompson and 
Kiever Thompson shall make compensation for any damage done by fire 
caused by the lumtx-r operations herein mentioned. And the said Thompsons 
shall have liberty and right to set up a saw mill on said lot and operate the 
same during the continuance of this said agreement.

And it is hereby agreed that if any dispute shall arise between the parties 
hereto with regard to the said timber, or to the compensation to be made for 
any damage done as aforesaid or to anything herein contained, the same shall 
be submitted to two men as arbitrators, whose award shall be final and con­
clusive between the parties hereto, their executors, administrators and

It is hereby further agreed that the names Wilbert Thompson, Kiever 
Thompson and H. N. Fillmore shall, where the context allows, include and 
lie binding not only on the said Wilbert Thompson, Kiever Thompson and 
H. N. Fillmore, the parties hereto, but also on their respective heirs, executors, 
administrators and assigns.

The plaintiff carried on luml wring operations upon the lands 
in the winter of 1014-15, and started operations again in the 
winter of 1915-10, and on March 8, 1910, they received the follow­
ing notice from the solicitors of one Walter A. Fillmore:

To Wilbert Thompson of Oxford
in the county of Cumberland, lumberman,

On lxihalf of Walter A. Fillmore of Oxford Junction in the county of 
Cumberland, farmer, we hereby beg to notify you that unless you cease cutting 
logs on the land of the said Walter A. Fillmore at Oxford Junction aforesaid 
proceeding will be taken against you for trespass on said lands.

And we further hereby notify you that Mr. Fillmore must be compen­
sated for the damage done to his lands and premises by the cutting already 
done on said lands.

The plaintiffs took this notice to Horatio Nelson Fillmore and 
he gave them a guarantee in writing as follows:

Whereas I, H. N. Fillmore, of River Philip in the county of Cumlx-rland, 
Province of Nova Scotia, have sold to Wilbert Thompson of Little Hiver, 
county and Province aforesaid, the lumber on my land on the north side of 
the railway and have defined the lines on such land, do hereby guarantee 
him against all damage or costs to him from all (arsons whomsoever.

On March 10, 1916, a writ was issued by Walter A. Fillmore 
against one of the plaintiffs and his foreman, indorsed with a 
claim “for trespass on the lands of the plaintiff (i.e., Walter A. 
Fillmore) at Oxford Junction in the county of Cumberland.”

The plaintiffs had only cut a portion of the tiirlier and trees 
on the land and on Iwing served with the writ at the suit of W alter
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A. Fillmore they went to Horatio Nelson Fillmore and advised 
him of the proceedings and asked him what he was going to do, 
ami Wilbert Thompson says he replied: “You will have to go to 
Amherst and put it into the courts and my men I choose (as 
solicitors) are Ix>gan, McKenzie and Smiley.”

He also suys that Fillmore also said to him that “operations 
would have to cease.”

The conduct of the action was placed in the hands of Logan, 
McKenzie and Smiley, and was not concluded till May, 1918, 
ami in the meantime the plaintiffs ceased all operations on the 
property.

The evidence shews that there was alxjut 100,000 feet of lumber 
still uncut, a large part of it lfeing on the land outside the lot 
claimed by Walter A. Fillmore. The disputed area in the action 
brought by Walter A. Fillmore is estimated by different witnesses 
from 2}/> to 20 acres, and the whole lot covered by the agreement 
between plaintiffs and H. N. Fillmore at 100 to 150 acres.

About the time the suit of Walter A. Fillmore was concluded 
negotiations took place between the plaintiffs and H. N. Fillmore 
for an extension of time to cut and remove the lumber on the whole 
lot, but nothing resulted. H. N. Fillmore offered to let plaintiffs 
cut over the disputed area and they refused to accept that offer, 
and a few days later II. N. Fillmore died. These negotiations 
wen- in November, 1918, renewed with the preset defendant, 
who is the executor of H. N. Fillmore, and defendant offered to 
extend the tin e for cutting on the disputed are but plaintiffs 
refused,the defendant then prevented plaintiffs fn rutting and they 
thereupon brought the present action for a dec!,, at ion that they had 
the right to enter on the lands and cut off all the timlier upon it at 
the time of the making of the agreement.

The plaintiffs put their claim to this relief upon two grounds:
1. They say that the agreement transferred to them the property 

in the timber absolutely and that they have the right to cut and 
take it away at any time; that the covenant to remove the timber 
within a limited time is independent and did not take away plain­
tiffs' ownership of the timlier nor their right to remove it after 
the expiration of that time although it might render them liable 
to an action of trespass for entering on the lands.

2. They say that they delayed cutting the timber at the request
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of the deceased, H. N. Fillmore, and were thereby led to suppose 
that the time limit in the contract would not lie enforced.

On the first branch of the case I liave reached the conclusion 
that the true meaning of the agreement is tliat the plaintiffs 
got by it only a right to remove the timber prior to Noveirlw 
13, 1918, and I reach this conclusion largely from the language 
used in the agreement.

1. It is only the “merchantable” timlxm and trees “now” stand­
ing. “growing, lying, or l>eiiigon the land” which is sold. From the 
fact that the growth of spruce timl>er in Nova Scotia is so rapid 
it is apparent that after a period of ten years it would lx; practically 
impossible to say whether the timber then on the land was there 
when the agreement was made, and it was only merchantable 
timber on the land at the date of the agreement which was sold.

2. The construction contended for by plaintiffs presup)wises 
the right of the plaintiffs to have the trees “nourished forever or 
for their life upon the land or should occupy the land perpetually." 
See Magee, J., in Mathew son v. Beatty, et al. (1907), 150.L.R.557, 
at 565, followed by Maclennan, J., in (1908), 40 Can. S.C.R. 
557, at 505, and obviously one of the reasons referred to by Idington, 
J., in his judgment at 502.

3. The covenant is that plaintiffs "agree that they will cut down 
and remove all of the said timber and trees which they intend to 
cut and remove on or before November 13, 1918.”

1 tliink this language ]X)ints unmistakably to the fact that all 
the timlier passing under the agreement was to lx; taken off In-fore 
the date mentioned.

4. The agreement provides that the plaintiffs are to have the 
liberty and “right to set up a saw mill on said lot and operate the 
same during the continuance of this said agreement.”

This language shews that the whole agreement luis a limited 
tin e for operation. It could not lx; successfully contended that 
the mill could l>e kept on the lot after November 13, 1918.

I think we must read the agreement as a whole, and so reading 
it 1 am unable to conclude tluit the parties intended mom tluin 
a right to remove the timber and trees within the limited time 
mentioned.

If that is the true meaning and interpretation of the contract 
then the rule of Stukeley v. Butler, Hobart 1(>8, has nothing
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to do with the ease. Duff, J., in Beatty v. Mathewson (1908), 
40 Can. S.C.R. 557, at 571, in discussing Stukeley v. Butler

The Court below adopted the decision of the Divisional Court in Dolan 
v. Baker (1905), 10 O.L.R. 259. In that case the Divisional Court proceeded 
in part upon the principle of a long series of decisions in the State Courts 
of the United States and in part upon the authority of a series of decisions in 
the Courts of Ontario. These last mentioned decisions, however (which 
arc collected in the judgment of Magee, J., at page 271) appear to r<#st in every 
case upon the view that on the true construction of the transaction under 
consideration the vendee had acquired only a right to take away such of the 
timber as he should remove within a limited time. Such decisions plainly 
have no bearing upon the question I am now considering.

Upon the other brunch of the case as to whether or not a cast1 
has txxm made out for the equitable interference of the Court, 
I have had much difficulty in reaching a satisfactory conclusion.

In Hughes v. Metropolitan It. Co. (1877), 2 App. Cas. 439, at 
448, Cairns, L.C., said:

It is the first principle upon which all Courts of Equity proceed, that 
if parties who have entered into definite and distinct terms involving certain 
legal results—certain penalties or legal forfeiture—afterwards by their own 
act or with their own consent enter upon a course of negotiation which has 
the effect of leading one of the parties to sup|)ose that the strict rights arising 
under the contract will not be enforced, or will be kept in suspense, or held 
in abeyance, the person who otherwise might have enforced those rights 
will not be allowed to enforce them where it would be inequitable having regard 
to the dealings which have thus taken place between the parties.

Here it is undisputed that there was a lawsuit over the property 
or its lmundaries and it does not appear by the indorsement on 
the writ in the suit brought by Walter A. Fillmore just how much, 
or what part of the whole lot was in question.

It is not disputed that the deceased sent the plaintiffs to 
his own solicitors to carry on the litigation, and one of the plaintiffs 
—the father—swears that the deceased also, at the same tin e, 
told him that operations would have to cease. The doubt I have 
had about this branch of the case is as to whether there was corrob­
oration of this evidence of plaintiff that the deceased said that 
operations would have to cease within the meaning of ch. 163 
R.8.N.8., 1900, sec. 35.

It was part of the conversation regarding the defence of the 
action by the solicitors of the deceased, and admittedly that part 
of the conversation relating to the defence took place, and then
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we find that plaintiffs immediately ceased operations, a thing 
they would be unlikely to do without the consent of H. N. Fillmore, 
and as the litigation involved the title to part of the property 
and the statement on the writ did not disclose w hat portion of 
the land was being claimed by Walter A. Fillmore, it seems reason­
able that operations should cease on the whole, because all logs 
cut by plaintiffs on that part of the property which turned out to 
belong to Walter A. Fillmore would have to be paid for by H. X. 
Fillmore.

I have reached the conclusion, though not without some doubt, 
that there is sufficient evidence of corroboration and that plaintiffs 
were led by the conduct and w ords of the deceased to suppose tliat 
he would not insist on his strict legal rights under the contract.

Counsel for defendant strenuously argued that the reply of the 
defendant to cease operations, if made, could only have referred 
to the operations on the disputed area, but from the fact that 
the plaintiffs stopped all their operations they must have under­
stood it as applying to the whole, and as it could not then be 
definitely known just what part Walter A. Fillmore was claiming, 
I think the fair inference is that it was intended to apply to all the 
operations on all the property, and that a case has been made 
out for equitable relief within the meaning of the rule laid down 
by Lord Cairns.

I would allow the appeal with costs of the appeal and of the 
action. The question as to the length of time the plaintiffs should 
have to finish their operations and the other terms of the decree 
will be settled when the order is moved for.

Mellish, J.:—By deed dated November 13, 1914, one II. N. 
Fillmore
agrees to sell to the said Wilbert Thompson and Kiever Thompson all the 
merchantable timber now standing, growing, lying or being on the certain 
lot or parcel of land situate on the north side of the Intercolonial Railway at 
River Philip aforesaid, in the county of Cumberland, together with full 
liberty to Wilbert Thompson and Kiever Thompson, the plaintiffs their ser­
vants agi .its and workmen at all times and with or without horses, cattle or 
other annuals, wagons, sleighs or other vehicles, to enter upon, pass through, 
over and upon the said land for the purpose of felling, cutting down and 
carrying away the said trees and timber, and with liberty also to the said 
Wilbert Thompson and Kiever Thompson to place and dry the bark of said 
trees on any convenient part of said premises.

In consideration whereof the said Wilbert Thompson and Kiever 
Thompson agree to pay to the said H. N. Fillmore the said sum of 11,200
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as follows: 1600 in 30 days from the date hereof and S600 in 4 months from 
this date with interest at 6% per annum.

And the said Wilbert Thompson and Kiever Thompson agree that 
they will cut down and remove all of the said timber and trees which they 
intend to cut and remove, on or before November 13, 1918, that is, within 4 
years from date hereof, and that they will cut no more small trees than is 
absolutely necessary in culling said land, and not to cut or remove any hard­
wood on or from said lot of land. And the said Wilbert Thompson and 
Kiever Thompson shall make compensation for any damage done by fire 
caused by the lumber operations herein mentioned. And the said Thompsons 
shall have liberty and right to set up a saw mill, on said lot and operate the 
same during the continuance of this agreement.

H. N. Fillmore died on May 30, 1918, and the defendant 
is his executor in the Province of Nova Scotia and devisee in 
trust under his will.

In pursuance of this agreement the plaintiffs entered on the 
land and carried on lumbering operations during the winter 
1914-15 and again during the winter of 1915-16.

One Walter A. Fillmore by his solicitor sent the following 
notice to the plaintiff, Wilbert Thompson, dated March 8, 1916:

To Wilbert Thompson of Oxford
in the county of Cumberland, lumberman.

On behalf of Walter A. Fillmore of Oxford Junction in the county of 
Cumberland, farmer, we hereby beg to notify you that unless you cease 
cutting logs on the land of the said Walter A. Fillmore at Oxford Junction 
aforesaid proceeding will be taken against you for trespass on said lands.

And we further hereby notify you that Mr. Fillmore must be compensated 
for the damage done to his lands and premises by the cutting already done on 
said lands.

These alleged acts of trespass were apparently the lumbering 
operations which the plaintiffs were And had been engaged in on 
the lands pointed out by H. N. Fillmore as the lands referred 
to in said agreement.

The plaintiff Wilbert Thompson took this notice to H. N. 
Fillmore who accordingly gave him the following guarantee:

Whereas I, H. N. Fillmore of River Philip in the county of Cumberland, 
Province of Nova Scotia, have sold to Wilbert Thompson of Little River, 
county and Province aforesaid, the lumber on my land on the north side of 
the railway, and have defined the lines on such land, do hereby guarantee 
him against all damage or costs to him from all persons whomsoever.

The lumbering work accordingly proceeded for a day o two 
longer, until, shortly after March 10, 1916, when said plaintiff 
was served with a writ issued at the suit of Walter A. Fillmore 
on that date indorsed as follows:

The plaintiff’s claim is against the defendants for trespass on the lands 
of the plaintiff at Oxford Junction in the county of Cumberland.
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The plaintiff, Wilbert Thompson, at once took this writ to 
H. N. Fillmore who referred him to solicitors at Amherst who 
would defend the action on behalf of the defendants, on which 
occasion, as this plaintiff states, H. N. Fillmore then told him 
“operations would have to cease.” In fact the lum 1 wing opera- 
tions did then cease.

It will be observed that up to this time there is nothing to 
indicate the nature or extent of Walter A. Fillmore’s claim. 
As far as I can determine from the record the real nature of this 
claim only liecoires apparent later on when it was apparently ngrml 
by or on behalf of the parties to tliat action that it should be 
settled by the employment of a surveyor, McKenzie, to fix the 
boundary line lietween Walter A. Fillmore’s and H. N. Fillmore’s 
property on the northern end of the former’s land (see plan. 
Ex. 5), which was accordingly so fixed al>out May 22, 1918, or 
8 days liefore H. N. Fillmore’s death. In the result this settlement 
gave to H. N. Fillmore all the land and indeed a little more than 
the land which he had jxnnted out to the plaintiffs as covered 
by the agreement sued on in this action. The real dispute as it 
turned out in the Filin'ore action only involved the matter of a 
few acres.

It is proven that the plaintiffs left on the land covered by the 
agreement from 5,000 to 15,000 feet of merchantable lumber on 
this “disputed area” and about 100,000 feet on the whole lot.

The plaintiffs asked the defendant for an extension of time to 
complete their operations beyond the date fixed by the agreement 
(November 13, 1918), but this was refused except as to the 
timber on the “disputed area” which restriction plaintiffs would 
not accept. The defendant stopped the plaintiffs’ lumbering 
operations on the land in January, 1919, and refused to let them 
take any timber except from the “disputed area.”

Accordingly on April 13, 1919, plaintiffs brought this action 
claim ing inter alia a declaration that they are entitled to enter 
the land and cut and carry away the merchantable timber and 
trees (except hardwood) which were on the land at the date of the 
agreement (November 13, 1914).

The defendant, as al>ove indicated, did not establish the 
defence pleaded by him that the plaintiffs had cut all the timber 
except that on the disputed area.
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The action was tried liefore Longley, J., without a jury. He 
decided that as the only dispute as to ownership of the land was 
in fact in reference to a small portion of the area, the 5 months* 
extension of time given to remove the timlier from it was sufficient 
and tliat the plaintiffs should have removed the timber from the 
remainder of the land within the specified time. Accordingly he 
dismissed the action with costs. From thn judgment the 
plaintiff» have appealed.

The appellants contend tliat the effect of the agreement sued 
on is unconditionally to give them the right to the merchantable 
timlier (except hardwood) on the land at the (Lite of the agreement 
and that the covenant to remove it within a specified time if 
broken (iocs not give the defendant the right to treat the timlier 
«as forfeited but at most gives a right of action for damages.

I think this contention is a sound one and should prevail. 
Smith v. Surman (1829), 9 B. <fc ( 561; Marshall v. Green (1875),
1 (’.P.D. 35; Jones v. Earl of TankerviUe, (1909] 2 Ch. 440, at 
444 , 445; N.S. Sale of Goods Act, 10 Ed. VII., 1910, ch. 1.

The aliove would indicate that this was a sale of goods. The 
price, a lump sum, appears to have lieen paid. Have the plaintiffs 
agived that they were not to have the goods unless they removed 
them within the time limited? I do not think so. And even if 
they had so agreed, relief might well lie granted.

As lietween the vendor and vendee in such a case as this 
the property in the trees is to lie taken as passing to the vendee.
I say “is to be taken as passing” advisedly because in my opinion, 
as expressed in Hingley v. Lynds (1918), 44 D.L.R. 743, at 750, 
52 N.8.R. 422, at 435, in truth and in fact the property does not 
pass till the trees are severed. It is only in “understanding of 
law" ns expressed in Stukeley v. /taker, Hobart 168, at 173, that 
the unsevered trees liecome chattels in such a case and that only 
quoad the vendee. “Quoad all others they remain
parcel of the inheritance.” Li ford's case. 6 Co. Rep., part XI. 
4tib, at 50a; Lacustrine Fertilizer Co. v. Lake (iuano and Fertilizer 
Co. (1880), 82 N.Y. 476, at 484-5.

I think the contract here is unambiguous and that on its 
proper construction the agreement to remove the fives is a collateral 
covenant, and that, the sale of the trees was not conditional upon 
their removal within a given time.

26—50 D.L.R.

N.S.

8. C.

Thompson

Johnston.

Mfllinh. J.



370 Dominion Law Reports. 150 D.L.R.

N. S.

8. C.

Thompson

Johnston.

Ilelliah, J.

DrysUale. J.

In the absence of binding authority I am unable to interpret 
this contract as meaning tliat the purchaser was not buying “all 
tile merchantable timber and trees’’ as the parties say, but only 
such as the purchaser might remove within a specified time. I 
do not think the subsequent words of tlie agreement “which tliov 
intend to cut and remove” alter the meaning of the foregoing 
words above quoted. The purchaser obviously had to determine 
what was merchantable and I think the subsequent words have 
reference to that circumstance, l’rimâ facie tlie purchaser must 
lie taken to have intended to remove what he bought. The ease of 
Beatty v. .1/nthnmm (1908), 40 Can. S.C.lt. 557, does not, 1 think, 
preclude the conclusion 1 have arrived at. That ease dealt with a 
special contract said to lie ambiguous and requiring to be inter­
preted in the light of all tlie circumstances. I think the time 
limit equitably an between the parties ceased to exist when al the 
vendor's request the operations ceased at the lieginning of the 
trespass action. 1 think the attendant circumstances are corrobor­
ative of the evidence that he made such a request. It was reason­
able that they should cease over the whole lot as the nature of the 
plaintiff’s claim was then apparently unknown. Tlie operations 
did cease and I think tlie vendor must be precluded from relying 
on the time1 limit. I would allow the appeal with costs here and 
I «‘low. The precise form of tin- judgment will I *- settled when the 
order is moved for.

DlivsnALE, .1., I agree. .1 p/ienl allinml.
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ESQUIMALT A NANAIMO R. Co. v. WILSON.

ESQUIMALT A NANAIMO R. Co. v. DUNLOP.

Judicial Committee of the Privy Council, The Lord Chancellor, Viscount Haldane, 
Lord Buckmaster, Lord Atkinson, and Duff, J. October 23, 1919.

Paktiks (§ II A—70)—Action relating to lands Interest of the 
Crown—Addition of Attorney-0 eneral as party.

I'lte Attorney-General is a necessary and projier party to any action 
relating to lands in which the Crown has an interest, and the rights 
of the public are involved.

[Ellis v. Duke of Bedford, ( 1 SUP] 1 Ch. 494, referred it*.]

Appeals from the British Columbia Court of Ap]x;al (1919),
40 D.L.R. 541. Reversed, and judgment of Macdonald, J.,
41 D.L.R. 737, restored.

The judgment of the Board was delivered by 
Lord Buckmaster:—The question that is raised by these 

apjieals is a question of procedure, technical in its nature, but 
doubtless of great importance loth to the appellants and the 
respondents. It is simply whether the Attorney-General can and 
ought to lie added as defendant to proceedings in which the 
appellants are plaintiffs and the respondents are the defendants. 
Although the merits of these actions are in no way involved in the 
determination of this point, it is necessary that the facts should lie 
stated in order tliat it may lx; clearly understood in what capacity 
and for what purpose it is sought tliat the Attorney-General should 
be brought liefore the Court.

The following facts are taken from the first of the appeals, 
but so far as the point for determination liefore their lordships 
is concerned, the appeals art; identical and it is unnecessary to 
state the facts in both.

On April 21, 1887, the (Town, in the right of the Dominion of 
Canada, granted to the apjiellants, a railway company duly 
incorporated and having its head office in Victoria, B.C., the fee 
simple of a large tract of land in the island of Vancouver. On 
Decern!icr 24, 1890, the company granted the surface rights of 
part of this land to Joseph Gunner. On January 26, 1904, 
Gunner died, and the respondents in the first appeal are his 
executors and trustees. Joseph Ganner was one of the original 
settlers ujion the island, and accordingly his representatives 
liecamc entitled to the lienefit of the provisions bf the Vancouver 

27—50 D.L.R.

IMP.

P. C.

Statement.

Lord
Buokmnstpr.



372 Dominion Law Reports. [50 D.L.R.

IMP. Island Settlers’ Rights Act, 3 & 4 Edw. VII. 1903-4 fR.C.) cli. 54,
P. C. which received the royal assent on February 10, 1904.

Esquimalt
A

Nanaimo 
R. Co.

V.
Wilson.

Section 3 of that statute is in the following tern s:—
Upon application being made to the Lieutenant-Governor in Council 

within twelve (12) months from the coming into force of this Act, shewing 
that any settler occupied or improved land within said railway land belt 
prior to the enactment of ch. 14 of 47 Viet., with the bond fide intention of
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living on the said land, accompanied by reasonable proof of such occupation 
or improvement and intention, a Crown grant of the fee simple in such land 
shall be issued to him, or his legal representative, free of charge and in accord­
ance with the provisions of the Land Act in force at the time when said land 
was first so occupied or improved by said settler.

Many of the settlers, and among these the representatives of
Lord

Buokmsetor. Ganner, failed to avail then selves of the rights conferred by this 
statute within the time thereby lin ited, and the rights conferred 
would consequently lutve lapsed but for another statute of the 
Province of British Columbia passed on May 19, 1917, called 
The Vancouver Island Settlers’ Rights Act, 1904, An eminent 
Act, 1917, w hich provided that the Act of 1904 should be amended 
by striking out the words “ within twelve Months from the con ing 
into force of this Act” and inserting in lieu thereof “on or leforv 
the 1st day of September, 1917.”

Pursuant to the power so obtained, the respondents, as execu­
tors and trustees under the will of Joseph Gamier, applied for the 
Crown grant and obtained the san c on Fehru: y 15, 19IS. such 
grant cany ing with it the coal rights under tie surface. To 
ascertain the effect of this grant it is necessary to exan ine the 
provisions of “the Land Act in foret1 at the time when the ft.id 
land was first so occupied or improved by the said settler." This 
was the Land Act of 1875, 38 Viet. (B.C.) No. 5, and by its pro­
visions the grant conveyed the fee simple of the land to the settler 
or his representatives, according to a form known as Form 9, 
which contained important reservations in favour of the Crown. 
These reservations are as follows:—

(а) The right to “resume any part of the said lands for making 1
roads, canals, bridges, towing paths or other works of public utility, or con- 1 
venience.”

(б) The right to “enter into and upon any part of the said lands, and to 1 
raise and get thereout any gold or silver ore which may be thereupon or 1 
thereunder situate, and to use and enjoy any and every part of the same 1 
land.”

(c) The right to authorize any person “to take and occupy such water 1 
privileges and . . . such rights of carrying water over . . • anv 1
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parts of the hereditaments hereby granted, as may be reasonably required 
for mining or agricultural purposes."

(d) The right to authorize any person “to take from or upon any part 
of the hereditaments hereby granted . . . without compensation,
any gravel, sand, stone, lime, timber or other material, which may be required 
in the construction, maintenance or repair of any roads, ferries, bridges or 
other public works."

The effect of the legislation and the effect of the grant, there­
fore, if nothing more had happened, would have been to defeat 
the giant previously made by the Crown in favour of the appel- 
lants and to reserve to the Crown certain rights which they could 
not possess if the grant to the appellants were undisturbed. The 
appellants allege that the grant to the representatives of fianner 
was inoperative, and instituted the proceedings out of which the 
find appeal has arisen for the purpose of raising and testing that 
question. The action as originally framed, claimed a declaration 
that the Crown grant was null and void so far as it purported to 
grant to: “(a) The coal, coal oil, ores, stones, clay, marble, slate, 
mines, minerals and substances in, upon or under the said lands; 
(6) That part of the surface of said lands to which or upon which 
the phi intiff is entitled to exercise acts of ownership, purchase or 
rights of easement;” and sought for an injunction to restrain the 
defendants from working the coal and from attempting to register 
a title. There was an alternative claim that the grant was null 
and void in a certain and more limited aspect. In the first instance 
the plaintiffs based their claim upon the ground that the hearing, 
which they allege was necessary under sec. 3 of the Act of 1904, was 
improperly held, or in fact was never held at all. The defendants, 
among many other defences, objected that the Crown grant could 
only lie impeached in an action to which the Crown was a party. 
After the issue of the writ a petition was presented for disallowance 
of the statute of 1917. This was disallowed by the Governor- 
General in Council on May 30, 1918. On June 7, 1918, application 
was made by the plaintiffs asking that the Attorney-General for 
British Columbia n ight lie added as a defendant to the action and 
tliat certain amendments should lie made in the statement of 
claim, the most important being that the statute of 1917 had been 
disallowed. Macdonald, J., before whom the case was heard, 
granted the relief sought (1918), 41 D.L.R. 737, but the Court of 
Appeal overruled his judgments, 46 D.L.R. 541, so far as the 
addition of the Attorney-General was concerned, and from that 
judgment these appeals have lieen brought.
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The resjKmdents put forward 3 grounds on which they say the 
appeals should fail. (1) That there is no need to make the 
Attorney-General a party. (2) If his presence is necessan. i 
petition of right is, in the circumstances, the only means by which 
it can be secured. (3) That, if a petition of right is not applii ; hie, 
the case does not lie within the ambit of the eases where the 
Attorney-General can be brought before the Court by any means.

With regard to the first of these contentions, their Lordships 
are clearly of opinion that the Attorney-General ought to he 
before the Court. It is quite true that the title of the Crown to 
the lend in question is not in controversy, nor is the Crown asked 
to do any act or grant any estate or privilege; but in the event 
of the plaintiffs’ success, the rights existing in the Crown and 
consequent upon the grant to the respondents will cease. If these 
interests lay in a third party, he ought certainly to lie added as 
defendant, and that is the best means of testing the necessity of 
the attendance of the Crown. The Judges of the Court of Appeal, 
from whose judgment their Lordships feel compelled to differ mum 
this point, do not refer to the rights of the Crown which may .*■ 
affected, but base their opinion solely on the ground that the ( >o\vn 
is not affected by the result, and that consequently a mere 
declaratory order against the Crown would be of no value. But 
for the resciwation of the rights already referred to. their Lordships 
would have agreed with this conclusion.

It n ay further be added that an argument tlmt the Crown 
ought not to be introduced into the litigation lies strangely upon 
the lips of the respondents, whose definite assertion that the 
Crown was a necessary party was the real origin of the application 
that the Attorney-General should be joined.

With regard to the second point, in their Lordships’ opinion 
this is not a case to which procedure by petition of right is properly 
applicable. Such procedure is adopted for the recovery fn»n the 
Crown of property to which the applicant In s a legal or equitable 
right, as, for example, by proceedings equivalent to an action of 
ejectment or the payn ent of money. In Blackstone’s Com­
mentaries, Stewart’s ed. (1841) Book 3, pp. 275-fi, it is said that 
petition of right is of use where the Crown is in full possession of 
any hereditaments or chattels and the petitioner suggests such a 
right as controverting the title of the Crown. In British Columbia
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the prom*ling is regulated by the C'ro.vn Procedure Act, R.S.H.C. 
181*7. eh. 57. An examination of this will, in their Lordsliips’ 
opinion, shew tlint procedure by jictitioii of right is inapplicable. 
In tluit statute tlio “reliefM is dcfin<*d as a species of relief claimed 
or prayed for in any petition of right, whether a restitution of any 
corporal light or a return of lands or cluittels or a payment of 
money or damages or otherwise, following tin* old principles by 
which a petition of right lias always liecn regulated. Sec. 7 shews 
that where a jietition of right is presented to recover real or 
personal estate or any right granted away or disposed of on lieluilf 
of His Majesty, a copy is to lie left at the house* of the iierson last 
in possession, shewing tlint the main claim is against the Crown, 
tluit the iieitmii last in jMissession is not necessaiilv a proper party 
to the suit, but that, in order that he may lie affected with know­
ledge. provision is made that he should lie served in the manner 
indicated.

Now if the plaintiffs were to succeed in this ease, no order 
would lie made requiring the Crown to do any act at all. It is due 

.to the jieculinr circumstances in which the legislation relating to 
these lands stands tluit, if the Crown’s grant to the respondents lie 
void, the appellants’ estate is complete. All tluit the Crown could 
do to perfect the appellants’ title has already liecn done, and it is 
only through the indirect operation of the grant by the Crown to 
the settlers that any interest arises in the Crown at all. If the 
giant fail, the interest fails with it. It may indeed In* open to 
argument tluit the reservations in favour of the Crown cannot lie 
ojx-rative where the Crown luis already made a grant from which 
such reservation would derogate. This question was not however 
raised lief ore their Ixirdships ami they express no opinion upon it.

Them remains the consideration of the question upon which 
much learned argument lias been addressed to their IxmUhips. 
It is asserted on behalf of the respondents that “there is no instance 
of any action in the Court of Chancery or any other Court, save 
the old Court of Exchequer, where the Crown represented by the 
Attorney^ieneral lias ever liecn defendant, except as a consequence 
of a petition of right after granting a fiat,” and the jurisdiction of 
the Court of Exchequer is alleged to lie due to the application of 
the statute of 33 Henry VIII., ch. 39.

Their Ivordshipe cannot accept this contention. The reference

IMP.
P. C.

Esquimaux
A

Nanaimo 
R. Co.

Kaquimalt
A

Nanaimo 
R. Co.

Dunlop.

Lord
Buck master



376 Dominion Law Reports. [50 D.L.R.

IMP.
P. C.

KsyllMAI.T
&

Nanaimo 
R. Co.

Wilson.

Ksquimalt
<k

Nanaimo 
It. Co.

Dunlop.

I»rd
Puckroaater.

to proceedings in ( 'lianccry under a fiat confuses two separate 
methods of procedure. It is, of course, true that proceeding' in 
the Court of Chancery covering such a claim as would properly lie 
the subject of petition of right cannot lie brought except either by 
the direct medium of such proceedings or by first asking for a 
fiat that proceedings might lie instituted in Chancery; and the 
cast; of liyve* v. The Duke of Wellington (1846), 9 Beav. 579. is an 
illustration of this fact.

But there are many cases in which petition of right is not 
applicable in which the Crown was brought Indore the Court of 
Chancery, and the Attorney-General, as representing the interests 
of the Crown, made defendant to an action in which the interests 
of the Crown were concerned, apart altogether from the provisions 
of the statute of Henry VIII. One of the earliest of such eases 
was Pawlett v. The Attenney-demral (1679), Hard. 465. In that 
case the plaintiff had executed a m ortgage in favour of a mortgagee; 
the mortgagee had died, and his heir being attainted of high treason, 
the King had seized the lands. The plaintiff thereupon exhibited 
a hill against the King and the executor, swking redemption of 
the mortgage, and the question tliut arose was whether he could 
have any remedy against the King for redemption. It was s. id 
that he could not, hut that he must prefer a petition of grace and 
favour. It was decided by Lord Hale and Baron Atkins tin t the 
proceedings would lie, and though Lord Hale gave as one of his 
reasons the consideration of the statute of 33 Henry VIII., eh. 39, 
Baron Atkins based his judgn ent on a far broader basis. It was 
stated in the report that he w as strongly of opinion tint the p. rty 
ought in this case to he relieved against the King, because the 
King was the fountain and head of justice and equity, and it was 
not to he presun ed that he would ho defective in cither, and it 
would derogate from the King's honour to imagine that wh; t is 
equity against a common person should not he equity against 
him—a ground of decision which lias no relation whatever t<> the 
statute of 33 Henry VIII., but is based on general principles. In 
Barclay v. Unwell (1797), 3 Yes. Sen. 423, the Attorney-General 
having l>een made a party to a suit, application was made In*fun* 
Loid Thu flow asking that he » ight he directed to appear. This, 
in accordance with practice, lie declined to order; but his Ludship 
asked, when the Attorney-General on behalf of the Crown was
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a necessary defendant, whether he was served with a subpoena, 
pointing clearly to the view tlrnt the Attorney-General was 
regarded as being a proper party to proceeding» in equity ; and 
Perkins v. Bradley (1842), 1 Hare, 219, is another instance of 
such a case. But it is unnecessary to pursue this matter, for in 
Deare v. The A ttomey-4ieneral ( 1835), 1 V. & ( Ch. ('as. 197, a case 
on the Equity side of the Court of Exchequer, where a bill was 
brought to obtain discovery against the Attorney-General, the 
question was examined in some detail by Lord Lyndhurst, then 
Lord Chief Baron. He stated this at 208: “1 apprehend that the 
Crown always appears by the Attorney-General in a Court of 
Justice, especially in a Court of Equity, where the interest of 
the Crown is concerned. Therefore, a practice has arisen of filing 
a bill against the Attorney-General, or of making him a party to 
a bill, where the interest of the Crown is concerned.” This statc- 
n ent, though made on the Equity side of the Court of Exchequer, 
is certainly not Un ited to the Chancery proceedings that were 
instituted in that Court; it is of wide and general application. It 
is in entire agreement with the principles enunciated by Baron 
Atkins in the earlier authority, and it is recognised as Ixdng the 
existing practice in Courts to-day.

It may Ire mentioned that in Ellis v. Tin Duke of Halford, [1899] 
1 Ch. 494, where the Court of Appeal thought tlrnt the rights of 
the public were involved in the appeal, and that consequently the 
Crown ought to be represented, Judges of such w ide experience as 
lord Lindley and Lord Justice Rigby directed that the case should 
be amended by the addition of the Attorney-General as defendant. 
The House of lords thought the amendment unnecessary, but no 
one questioned t hat if necessary it could lx? made. Apart also from 
statute, the Attorney-General is always added as defendant in 
Chancery proceedings where his presence is necessary on Ixdialf of 
charities, and their lordships have not heard of any objection 
having ken taken at any time to his introduction as a defendant 
in suits so brought.

It does not follow from this that procedure by petition of right 
is in any way infringed. In proceedings for w hich a jxdit ion of right 
is the proper course, the Courts, as already pointed out, would 
undoubtedly decline to entertain an action brought against the 
Attorney-Cieneral in the ordinary way; and indeed it was this
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very practice that led to the dispute in the ease of Dyson v. Th< 
Attorney-Dencrai, [1911] 1 K.B. 410. In that ease then» w: s m, 
defendant except the Attorney-General, and the claim w.-s for 
nothing hut the declaration that the plaintiff was under no obli­
gation to con ply with the provisions of a notice issued l>\ the 
Commissioners of Inland Revenue on behalf of the Crown, h 
was there contended that the authorities referred to had no ; pli­
cation except in eases in which the lights of the Crown an* only 
incidentally concerned. In all cases where the rights of the 
Crown are the in n ediate and sole object of the suit, it vas urged 
that the application must be by petition of right. The* question 
now urged as to the jurisdiction in the Court of exchequer was 
raised then before the Court of Appeal, but the Master of the Hulls 
points out at page 41(i that tint equity jurisdiction of the Court 
of Exchequer on the Revenue side had nothing peculiar as 
distinguished from the Court of Chancery. Their lordships arc 
of opinion that in making that statement the Master of the Hulls 
was perfectly accurate, and it is unnecessary to consider, anil their 
Lordships pass no opinion upon, whether or no the case of Dyson v. 
The Attorvey-dcneral was in other respects properly decided.

Turning back once more to the present case, the claim sought 
is a declaration not against the Crown, but against grantees from 
the Crown. If the relief l>e granted and if the injunction sought 
be made, there will be nothing directing the Crown to do any act 
whatever. It is true that in these circuit:stances certain rights 
which the Crown possesses, if the grant Ik; good, will be interfered 
with. Rut in order to sec whether this involves a direct claim 
against the Crown, it is necessary to s<x> how those rights arose. 
The position is certainly strange. The original grant by the 
Crown to the appellants is perfectly good and remains uiuissailed 
except to the extent to which it may lie defeated by application 
made by the settlers. If such application be made and granted, 
there is then reserved to the Crown out of the grant certain jmwers 
and rights against the grantee which they would not otherwise 
possess. In the event of the grant being good, these rights arise; 
if the grant ho bad, they fall with it. Rut the chief substance of 
the action is the declaration that the grant is void, and the other 
result is consequential u]M>n that decree.

Their Lordships, therefore, think that the Crown is affected 
in this matter, so that the presence of the Attorney-General is
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proper and necessary for the detent in;.t ion of justice. The 
conclusion arrived at by their Lordships, though at variance with 
that of the Court of Appeal, does not, as it appears to them, 
conflict with the view entertained by the Judges of the law, but 
depends entirely on the interpretation which they place on the 
lights which the Crown possesses unless the grant is overthrown, 
and this consideration does not appear to have been present to 
those Judges’ n inds. In the result, therefore, they think these 
appeals succeed, and they will humbly advise His Majesty that 
the judgn ont of Macdonald, J., be restored, and that the costs of 
the appellants here and in the Court of Appeal be paid by the 
respondents. Appeals allowed.

ENGLAND v. COLBURNE.
.Vi-if/ Scolia Su fire me Court. Harris, C.J., Ihysdalr, ,/.. Hite hie, / and 

Mellish, J. Deeember 19. 1919.

Ni w Trial l§ II—5)—Eui>kn<f Nkoi.iokm i: Hi ri>f..\ of I'Rook- 
Miscondxct—Motor Ykhiclk Ac t (HUN), n-'.i (îuo. V. (N.S.), 
• ii. 12, rkc. 50.

A Judge in liis charge to the jury must be careful in expressing his 
"pinion u|M>n the facts to bring out nil point# in both parties’ favour. 
And further in his charge as regards negligence where the burden of 
proof has lieen changed bv statute, he should state upon whom the 
burden is placed.

[ElliotI v. South Devon If. Co. (INIS), 2 Kxeh. 725, referred to; brau 
v. Ford. 118001 A.C. 44; MrUod v. //..//,ou/ (lOPli. 11 1H..H. (i.14. 47 
N.S.R. 427; Jefferson v. Pas hi I, 11016) 1 K. It. 57, applied.

Appeal from the trial judgn cut by plaintiff, an infant, suing 
by her next friend, claiming damages for injuries received in 
consequence of the alleged negligent driving of defendants’ 
automobile. Reversed.

T. If. Ifolxrtson, K.C., and It". If. Tobin, for appellant.
•1. I). (iunn, K.C., and ,/. McG. Stewart, for respondents. 
Harris, C.J.:—I think there should he a new trial hut 1 place 

ipv decision on the ground that there was some evidence of negli­
gence fur the jury and the trial Judge did not explain to the jury 
that the burden was on the defendant to establish that the accident 
was not caused by the negligence of the person operating the motor 
vehicle. The Motor Vehicle Act, 1918, 8-9 C.eo. V. (N.S.) ch. 12, 
sec. 50.

Dkysdale, J.:—I agree with my brother Ritchie.
Ritchie, E.J.:—The plaintiff, a child of 11 years of age, sues 

by her next friend to recover damages for personal injuries.
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It is coir iron ground tliat the child was struck by the 
defendant's motor car and that she sustained thereby very serious 
personal injuries. Negligence is charged as the cause of the 
accident.

The questions to and the answers of the jury are as follows:
(а) Was the defendant guilty of negligence? No. (b) Of what <liil 
the negligence consist? (c) Wae the car operated at an unie m li­

able rate of speed? No. (d) Could the driver, Carl Colburne. 
by the exercise of ordinary care avoid the injury or prevent the 
accident? fe) Did he stop the car as quickly as conditions 
inquired? No. (f) Did the driver have a permit or license? 
(g) Was the car operated at a greater rate of speed than was 
reasonable liaving regard to the locality and the traffic on the 
street at the time of the accident? No. (h) Was then* contribu­
tory negligence on the part of the plaintiff? No. (i) If you find 
for plaintiff what are the damages? (a) To the infant plaintiff,
(б) To Thomas Engin,nd.

In addition to the findings there is the following note: "The 
jury retire and return into Court and say they find tint defein bints 
not guilty of negligence and not liable for damages. We recom­
mend that the defendants pay the bills of hospital and doctor.’’

On these findings judgment was entered for the defendants.
A new trial is sought on the ground of misdirection. It goes 

without saying tlmt a Judge has the right, and often I think it is 
his duty, to express his opinion to the jury on the facts, but if he 
does so in a case where the evidence discloses facts making in 
favour of the plaintiff, and proper for consideration by tin- jury, 
it will not do for him to strongly put to the jury the defein bint’s 
case and make no reference to the facts from which the jury n ight 
properly draw inferences in favour of the plaintiff. If the Judge 
goes further, and not only docs not put the plaintiff's case, hut 
clearly intimates tlmt he has no case, the mischief becomes intensi­
fied. With respect, I think this is what the trial Judge did. ml in 
my opinion it constitutes misdirection. I extract the following 
part of the charge :—

With regard to the rapidity with which they were going. Th u >!"« 
not seem to require much argument. Eight miles an hour is not a rapid rate. 
Whether they were going 8 miles an hour is a question, but 8 miles an hour is 
the outside they were going at tliis time, and therefore they can't be charged 
with too much speed. As they were going along this little child looms out
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and rushes directly in front of the engine. They turn the engine to esca|>e 
her but she runs on and is brought in contact with the mudguard of the car 
and injured. What could t hese people have done? VV'hat could you have done? 
What could any person have done to have avoided that accident? Now, that 
ia the whole question. I confess that I have difficulty in seeing what they 
could have done but that is a question for you. I think they did take all the 
pains they could. They did not rush on, as they might have done, into space 
and become unknown. They came back and saw t he child; took charge of t he 
child. They employed a doctor and did everything they could, and it is for 
you to determine whether they could have pursued any course which they 
did not pursue and still have the child remain free from injury. It is quite 
possible for a child of tender years to sling herself under an engine and no 
person be responsible. It is for you to consider and to point out in plain 
language, if you can, what they could have done or what not have done which 
would have avoided the accident.

It will, I think, be seen tlmt the Judge not only put the 
defendant’s ease strongly, but that he was equally emphatic in 
his intimation tlint there was nothing for the jury in support of 
the plaintiff's case. It is true that after giving this intimation he 
told the jury that it was for them, but that, in my opinion, does 
not save the situation in a case where a Judge, there being facts 
for the jury on both sides, puts one side only, and clearly gives the 
jury to understand that there is no other side. The defendant's 
car was on the wrong side of the street. This is always an import­
ant fact because the man who is on the wrong side, under the 
authorities, is held to lie bound to be more cautious and to be more 
on the alert in consequence of being on the wrong side. The 
driver of the car saw the child 10 feet ahead of him; he made no 
atten pt to stop his car ; I think he ought to have done so—at all 
events it was for the jury. As to the sjteed, there is the opinion of 
the defendants’ witnesses that the car was not going n ore tlutn 
8 u iles an hour; evidence of this kind does not amount to more 
than nil honest guess. On the other hand, the car was coasting 
down a descent; the rate of speed was uncertain, and therefore 
for the jury.

The suggestion that “it is quite possible for a child of tender 
veers to sling hcnself under an engine and no person lie responsible” 
I think was unfortunate, because there was nothing of the kind in 
the ease. In Dallimorc v. Williams (1914), 58 Sol. Jo. 470, Lord 
Sunner said tliat: “A Judge in charging a jury could never safely 
indulge in irrelevant observations because he would not he sure 
that the jury would be sufficient lv logical to take no notice of them.”
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The usual instructions as to negligence were not given. I can­
not think that a jury is properly charged in a case of tliis kind unless 
the Judge when dealing with the question of negligence draws the 
attention of the jury to the fact that by statute the owner of a 
motor vehicle is liable for any injury caused by it “unless lie shall 
establish that the injury, loss or damage was not caused by any 
negligence or wrongful act of his or of a ]x*rson operating such 
irotor vehicle in the course of his employment as a servant or 
agent of the owner.” The person operating the car is placed by 
the statute in the same position. The Legislature has, 1 think, 
properly recognized that motor vehicles are death-dealing things 
and placed the burden of proof accordingly.

The jury should, I think, be told the effect of the statute, and 
so be in a position to take it into consideration when dealing with 
the question of negligence. In Elliott v. South Devon R. Co. i ISIS), 
2 Exch. 725, the question was whether a railway was passing 
through a town. The won! “town” was defined in a statute. 
The trial Judge put to the jury the meaning of the word “town" 
without referring to the statute, and it was held to lie misdirection.

I think the principle is the same when a Judge is dealing with 
the question of negligence and the burden of proof has lieen changed 
by statute.

Walton, J., in Re William Warner (1908), 1 Cr. App. R. 227 
at 228, said “I think it is a serious flaw in a summing up if it does 
not put the case for the prisoner to the jury as carefully as the case 
for the prosecution.” I see no reason in principle why this remark 
is not applicable iti a civil case. It has licen so applied. I refer to 
McLeod v. Holland (1913), 14 D.L.R. 634, 47 N.S.R. 427. and to 
the remarks of Lord Watson in Bray v. Ford, [1896] AX ’. 14.

The rule as to the remarks of a Judge on the facts was laid down 
by Pick ford, L.J., in Jefferson v. Haskell, [1916] 1 K.R. 57 at 74, 
where he said: “A Judge is entitled to give the jury his views of 
the evidence, and is not obliged to detail to them every part of it, 
or every view which each party wishes them to take, so long as he 
does not mislead them as to the matters they have to consider, or 
the evidence in the light of which they must consider them."

In my opinion the verdict and judgment should be set aside 
and a new trial ordered with costs.

Meli.irh, J.: I agree in allowing the motion for a new trial.

New trial ordered.
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RURAL MUNICIPALITY OF STONEHENGE T. DICKENSON.

Saikutrhi inlit Court of Apitrol. Haultairi. <' .I S., X< ir/on/y, f.oowot mot 
EliiHtoa, JJ.A. December 23, 1919.

Master and Servant (8 I K -23) Wronufi i, dismissai. Kmployki: of 
Mcnicipality—Wa<;ksfixedhyday- Notice I.iahimty Hchai.
Ml NKTPAI.ITIEH Alt, SEC. 14K.

A stijierindcntcnt. <-f roiul wrk in a municipality is regarded as n 
municipal officer, and may lie dismissed .(J ihe pleasure of the inunieipai 
council. This su t>erint undent Iwing hired at ho much |n t day. cannot 
claim notice; neither can reimbursement for any moneys paid out be 
chi.n• l. except bu:!i expulses as were authorized by the municipality.

Ai»pi;al by defendant from the trial judgment in an action 
against the defendant municipality, elain ing weges, and damages 
for wrongful dismissal. Reversed.

V. If. Craig, for appellant; IT. K. Seaborn, for respondent. 
Havltain, C.J.S., concurred with New lands. J. A.
New lands, J.A.:—The facts in tliis ease art* stated by the 

trial Judge ns follows:—
On July 6, 1912, plaintiff was employed by the defendant as a su|>erin- 

tendent to construct roads under the following resolution of the council:— 
“Proposed by Mr. Kurst that J. 11. Dickenson he selected from the applicants 
for the apiwintment of 8U|)crintendcnt of road work as advertised for by the 
council recently at a salary of $7.50 |>er day and any reasonable out-of-pocket 
exjienm» incurred when away from camp on business of council to be refunded. 
The secretary was instructed to draw up a draft agreement embodying the 
terms mentioned and submit same to the council at its next meeting for 
approval by both parties. Carried unanimously.”

Plaintiff went to work immediately under this resolution. There was 
an agreement drawn up about 2 weeks later and signed by both parties, but 
this agreement was not put in evidence nor was any evidence given of its 
contents as no proper foundation was laid for secondary evidence. The 
agreement, I suppose, would only embody the terms of the resolution, and 
as plaintiff entered upon his duties under this resolution, 1 think the rights 
of the parties must be determined thereby.

On September 7, 1912, the plaintiff was suspended and on September 21, 
1912. dismissed. Plaintiff brings this action for damages for wrongful dismissal 
and to recover payment of moneys paid out and asks for indemnity against 
certain obligations incurred.

The defendant contended that it had the right to disn iss the 
plaintiff at any tin c, relying on sec. 148 of the Rural Munici­
palities Act, 7 Geo. V., 1917 (Sask.), eh. 14: “All municipal officers 
shall hold office during the pleasure of the council.”

The trial .Judge followed Speakman v. City of Calgary (1908), 
1 Alta. L.R. 454, and held that the plaintiff was not an officer 
of the municipality, and, therefore, was entitled to notice liefore 
dismissal.
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One of the ruses riled in Speakman v. City of Calgary, supra. 
was In re Créât Western Coal Co., Carter’s Case, (1886), 55 L.J.Ch, 
494, where it was held that a solicitor was not an officer of a com­
pany. The reasons given by Pearson, J., for tlrnt decision have, 
in my opinion, no bearing either on this ease nor the ease of 
Speakman v. City of Calgary. He says, at page 495: -

If the matter were res integra I should have great difficulty in saying that 
the solicitor is an officer of the company within the section, but it has actually 
been held that a banker is not an officer—In re The Imperial Land Com/my 
of Marseilles (1870), 39 L.J.Ch. 331; In re The National Hank (1870), LR. 10 
Eq. 298, and, to my mind, a solicitor stands in the same position toward? the 
company as a banker does. The solicitor discharges duties from time to 
time to perform for the ordinary professional remuneration, just as other 
clients do. I am at a loss to see how a solicitor, by taking U|>on himself those 
professional duties, puts himself in any different relationship to the company 
from that in which he stands to any other client. 1 am unable to see that the 
solicitor is an officer of the company in any sense of the word. They come 
to him when they want 1dm. They can discharge him or cease to send him 
work. They can part company with him as and when they please. His 
remuneration is not a salary paid to him as an officer, but the ordinary remun­
eration which, according to the ordinary well-established scale of fees, lie is 
entitled to demand either from a company or from a private individual who 
is his client.

I do not think the legislature, in using the word “officer," 
intended to apply it only to the highest officers of the n uuici- 
pality. It does not seem reasonable that these officers should 
hold office during pleasure, while the clerks and servants of the 
municipality could only be disn issed after reasonable notice. 1 
am of the opinion that the word is used in the sane sense its 
in Legg et al. v. Stoke Newington, cited in 2 Stroud's Jud. Diet. 
1320, under “Officer,” where it was contended:— 
that whilst “Officer” qua 56 & 57 V. c. 55, s. 11, would admittedly include 
a Medical Officer, yet that it did not include a Hall-Porter, or Messenger, 
and still less an Office Boy. But Day, J., held that all these were included, 
his reason being,—“We are now in 1893, and not 1855. This is an age of 
exaggeration and humbug; we do not now, even in Acts of Parliament, use the 
same language as we did 100 years ago. No doubt, in those days, these 
plaintiffs would have been called ‘Servants’ and not ‘Officers'; and very 
properly so too. I must, however, read this Act in the sense of our time; 
and I think it clearly means to compensate any of the servants who by its 
operation have suffered any pecuixiary loss.”

The plaintiff was, in my opinion, an officer of the municipality, 
and held office during pleas -e, and could lie disn issed by the 

council without notice.
As to the plaintiff’s claim to lie paid for the amount lie l>ai<l 

for the McMillan account and to be indemnified for the accounts
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of F. E. Jones and the Moose Jaw Grocery Co., the evidence 
shews that he ordered these goods for the municipality, and that 
they were charged to and the accounts rendered the municipality. 
Under these circumstances the plaintiff would not be liable if he 
had authority to make the purchases; he would only be liable 
if lie had no such authority for breach of warranty of authority, 
in which case the municipality would not lie liable over to him.

As to the value of plaintiff’s disc, which was used on the 
work and which was taken by another workman and afterwards 
lost. I cannot see how the municipality would be liable.

Nor are they liable for the wages paid by the plaintiff to Paul 
Gerard, who was employed by plaintiff after his suspension to 
assist the auditor to audit his accounts. This wiis clearly as much 
for the benefit of the plaintiff as of the municipality, and at the 
tin e he hired him he was not in the employ of the municipality 
and knew that they would not pay his wages.

The appeal should he allowed with costs as to all the above 
items, mid the remainder of the plaintiff’s account should lx- re­
ferred to the local registrar; any amount found due to the plain­
tiff being set off against the defendant's costs.

Lamont, J.A.:—This is an appeal from a judgment in favour 
of the plaintiff, who ch in ed from the municipality wages and 
damages for wrongful disn issal, payment of or indemnity against 
certain accounts, and money paid out on liehalf of the munici­
pality.

Prior to July, 1012, the defendant municipality advertised for 
a superintendent to take charge of certain road making, then in 
conten illation. The plaintiff' was one of the applicants. A meet­
ing of the council was held on July 6, 1012, at which the following 
resolution was passed, as appears by the minutes. (Sec judgment 
of New lends, J.A.)

An 2 g.een ent was drawn up and submitted at the next meeting 
of council. The plaintiff was present. The agreement was wad 
and discussed. It was then signed by plaintiff and the reeve. 
The n imites of that council n ecting do not shew that a resolu­
tion approving of the agreement was passed, hut Councillor Oliver 
testified tliat the agreement was read to council, that it was rati­
fiai by the council, and that they omitted to have it recorded in 
the minutes. The agreement was left in the hands of Craddock,
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secretary-treasurer, who is now dead. Subsequently it appus 
to have lx ten handed to a firm of solicitors in Moose Jaw. hut 
whether it was returned to Craddock is not clearly shewn. At 
any rate it disappeared and could not he produced at the trial, 
and no one seemed in a position to say just what were its exact 
tern s. Under these circun stances. 1 agree with the trie.I Judge 
tluit we can take the resolution of July (i as emlxxlying the terms 
of the agreement, for that resolution directed a contract to In­
drawn up embodying the terms mentioned, th.it is, mentioned in 
the resolution, and until it luis Ikhmi shewn that these were e'lteml 
they would lx* presumed to lx- the terms of the contract, I'mlor 
the resolution the plaintiff was engaged at $7.50 per day. On 
September 7, 1912, he was suspended, and on September 21 was 
dismissed. In March, 1918, he brought this action.

I will first deal with the question of wages. What wage- • \as 
the plaintiff entitled to under the alxive circumstances?

The trial Judge held that the resolution established con­
tract with no definite time fixed for the employment, am! tlo t. 
under it, the defendant had no right to dismiss the plaintiff with­
out reasonable notice, and lie fixed one month’s notice as re; son- 
able. He, therefore, allowed him wages at the stated rate for 
one month after his dismissal. Docs the contract indie tc lit 
the hiring was for an indefinite period, or was it a daily hiriiiu

The earlier authorities laid down the simple rule th. t if ;i 
master limed a servant and no time was limited, either expressly 
or by implication, for the duration of the contract, the hi ing 
was to be considered as a general hiring, and, in point < f I. w, 
a hiring for a year. Smith on Master and Servant, 5th ed.. | > u- 59.

The more modem authorities, however, seem to t o i the 
matter as a question of fact, not one of law.

In /lain v. Anderson & Co. (1898), 28 Can. S.C.R. 4M. 1' s- 
chereau, J., in giving the judgm ent of the Supreme ( '■ urt of 
Canada, said, at 484:—

It cannot at the present day be contended that, as a rule of law, where 
no time is limited for the duration of the contract of hiring and service, the 
hiring has to be considered as a hiring for a year. The question is oue of 
fact, or inference from facts, the determination of which depends upon the 
circumstances of each case.

By the tern s of the contract, the plaintiff was hired ; t *7.50 
ix*r day. Primâ fade, this is a daily hiring.
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In Hex v. Pucklechurch (1804), 5 East 382, 102 E.R. 1110, 
Lord Ellenltorough, C.J., said, at 384:—

If nothing be said as to the term of the service but that the servant 
shall have weekly pay, it must primd facie be understood that the parties 
intended a weekly hiring and service. But circumstances may shew a different 
intent.

In Hex v. Newton Toney, 2 Torn*. Rep. 453, 100 E.R. 244, 
Buller, J., said, at 455:—

In the present case the hiring is merely at so much per week. Now if 
there be anything in the contract to shew that the hiring was intended to 
be for a year, there a reservation of weekly wages will not coni rol that hiring. 
But if the payment of weekly wages be the only circumstance from which 
the duration of the contract is to be collected, it must be taken to be only a 
weekly hiring. And the hiring in the present case is of that kind.

In Noble v. Gunn, LUI., et al. (1910), 16 O.W.R. 504, Riddell, 
J.. states the rule as follows, at 505 : —

No doubt the circumstance that payment of wages takes place weekly or 
monthly is strongly in favour of the view that a hiring is for a week or a month 
—and if there be nothing more, this circumstance will be conclusive as to the 
duration of the contract.

Sit also 20 Halsbury 03.
In Emm v. Hoe (1872), L.R. 7 (VP. 138. the plaintiff agreed 

to accept the position of foreman in the defendant’s works at a 
salary of £2 lier week and a house to live in. This was held to 
lie a weekly hiring. It was also held in that ease that evidence 
of a conversation at the time of the signing of the contract, tending 
to shew that a hiring for a year was intended, was not admissible. 
It is clear in that case tliat the parties did not contemplate that 
the plaintiff should be their foreman for one week only. What 
they contemplated was that the plaintiff's services as foreman 
should continue from week to week. Yet it was held to be a 
weekly hiring.

In view of these authorities, the hiring of the plaintiff at $7.50 
is conclusive of a daily hiring, unless son e cirreun stances appear 
shewing that the parties contemplated something different from 
what the language of the resolution primd facie means.

The only circumstance upon which an argument can be founded 
that the parties did not contemplate a daily luring is, that, from 
the nature of the plaintiff's employment and the extended scope 
<>f his duties, the parties must have contemplated more than a 
daily hiring. The plaintiff was to superintend the construction
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of roads; he was to employ, on l>chalf of the municipality, some 
30 or 40 men, working at different places; it was his duty to 
see that these men were fed—this entailed the hiring of cooks 

M^cïpa*.- iimi the purchase of provisions. It was also his duty to secure 
ok forage for the animals, and implements with which to carry un 

Stonehenge ^ wor|. an(j to make out and certify to all the accounts and 
Dickenson, forward them to the defendants. Them is no doubt that the 
Lamont, j.a. position was a responsible one, involving the expenditure of a 

large amount of money. That very reason, however, to my mind 
argues more strongly for the contention of the defendants than 
that of the plaintiff. The m.emliers of the council knew that 
their proposed operations would involve large expenditures, not 
only for wages, but for supplies. If the plaintiff did not prove 
to be the proper man for the job, if he could not k<*ep track of 
the multitudinous details of such extensive operations, if he could 
not foresee the necessities of the men and make proper provision 
therefor, the municipality would not obtain value for its expeni'i- 
turn and probably would not get the roads built at all. It was. 
therefore, of first importance to the municipality to be in a po­
tion to put a new superintendent on the job at once should the 
plaintiff prove inefficient.

In my opinion, therefore, there is no evidence1 whatever from 
which the inference could fairly be drawn that the council ever 
contemplated any other arrangement tluin a d: ily hiring.

In this respect the present case is distinguishable from O'ould 
v. McCrae (1907), 14 O.L.R. 194, where it was held that the 
evidence established tluit the hiring was for :n indefinite tine 
and not by the day.

In the Town of Sydney v. Hill (1893), 25 N.S.R. 33, IVnrv, 
J., in giving the judgment of the full Court of Nova 8c<ti:-. at 
page 435, says:—

There is nothing to shew that the defendant was up|>oiritcd or engage'! 
for any fixed or definite period, and therefore he was obviously free to resign 
his position at any time, as in fact he ultimately did. The defendant not 
being hound to serve, the town council was corrcsjxmdingly free to increase 
or diminish the salary as they might think fit from time to time.

That decision I think applicable here. Had the» plaintiff de­
cided to quit work at the end of any day, I do not see why he 
would not have been entitled to his wages up to that time with­
out Iwing liable to the defendants in damages for quitting his

SASK.

C. A.
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eir ploy iront without notice, and if lie was entitled to leave his 
en ployn ent at the close of any day without notice, the defendant» 
were entitled to dismiss without notice.

Having reached the conclusion that the hiring was a daily one, 
it is unnecessary for ire to consider whether or not the plaintiff 
was an officer of the corporation within the meaning of sec. 147, 
or whether the council had sufficient cause for dismissing him. 
The plaintiff is entitled, under the heading of wages, to 87.50 por 
day up to the time he was suspended, but no more. From this, 
of course, will lie deducted any payments made on account thereof; 
the amount to lie ascertained on the reference which the trial 
Judge directed.

I have now to consider the other items claimed by the plaintiff. 
The first lias reference to 3 accounts for supplies which the plain­
tiff purchased, namely, McMillan's account, 81 (Mi.90; F. K. Jones’ 
account, 8127.65; and an account of the Moose Jaw (Irocery Co. 
of 8356.85.

In each of these cases the plaintiff testified Hint, when he 
ordered the goods comprised in the accounts, he told the vendor 
that he was buying on lielialf of the municipality. 'This was 
conol wanted by McMillan and by Jones as to their respective 
accounts, ami they charged the accounts in their books to the 
municipality. The Moose Jaw Grocery Co. must have done the 
same, for they subsequently sued the municipality for the amount 
of their account, as appears from a resolution of the council 
under date of April 13, 1913, but apparently without success. 
The plaintiff swore that the goods for which these accounts were 
incurred were purchased by him for the use of the camps under 
his charge.

The defendants repudiated liability, apparently on the? ground 
tliat they had authorized the plaintiff to purchase all necessary 
supplies from one Craddock, a son of the secretary-treasurer, who 
had a small store. The plaintiff admitted he was directed to get 
all supplies from Craddock, but said tliat Craddock was unable 
to supply the goods w liich he ordered. No evidence was offered 
to shew that Craddock could supply them. The plaintiff con­
sulted some of the councillors, who told him that if Craddock 
could not supply the goods ordered, to get them elsewhere. This 
he did, and the aliove accounts are the result of his going else­
where.
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In my opinion the direction of an individual councillor would 
not make the municipality liable, but, Craddock not being -tile 
to supply the necessary goods, the plaintiff, I think, had implied 
authority to get them elsewhere and bind the municipal it \ for 
the purchase price. I am, therefore, of opinion that the munici­
pality was liable on these 3 accounts for all goods covered thereby 
which were delivered to the camps and used by the men.

The fact, however, that the municipality was liable for these 
accounts does not give the plaintiff any claim against the de­
fendants in respect thereof. The plaintiff was in no way I ml ik­
on these accounts.

In 1 Hals. p. 220, par. 404, the law is stated as follow >: 
“Where a person, in making a contract, discloses both the exist­
ence and the name of a principal on whose behalf he purjM.rts 
to make it, he is not, as a general rule, liable on the contract 
to the other contracting party.”

It is only where the agent lias been compelled to pay the 
debt and discharge the liability of his principal, or lias made pay­
ments or incurred liability in the due course of his employn cut. 
that the principal is Ixmnd to reimburse or indemnify him. 7 Hals. 
455, 1 Hals. HM>, Addison on Contracts, 10th cd., 805.

After the defendants had repudiated these accounts, the plain­
tiff paid McMillan. This he was not obliged to do, as lie liad 
not incurred any personal liability in respect of it. His payment 
was, therefore, the act of a volunteer, which, although it nay 
leave the defendants under a moral obligation to reimburse him. 
does not give him any legal right to compel them to do so. Shrews­
bury v. Wirral Railways, [1805] 2 Ch. 812; ('Union's Claim 1!H)8] 
2 Ch. 515.

Of course, having paid the account, the plaintiff may take an 
assignment thereof and sue on tluit, but in such action his right 
to recover would be subject to any defence the defendant would 
liave against McMillan, if the action were brought in his nan e.

The Jones account has not been paid, neither has that "I the 
Moose Jaw Grocery Co. It appears, however, from the evidence 
that the grocery company obtained a judgment against the plain­
tiff in respect of this account. How they obtained that judg­
ment does not appear. It may lie that the plaintiff did not de­
fend and allowed judgment to go by default. On the evidence
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heforv us, I am satisfied the plaintiff was clearly not liable. The ®_;* 
bare fact tluit the grocery company holds a judgment against the C. A. 
plaintiff for the amount of the account is not sufficient to enable Rural 
him to compel the defendants to pay or indemnify him against the Mvnicical- 
judgn ent. As he was not legally liable on any of these accounts, or 
lie lias no cause of action against the defendants in respect thereof. TON,JJIENGE 

The remaining items appealed against arc as follows:—(a) Ad- Dickenson. 
vanccs made to the workmen, which has l»een calk'd in the evi- Umont.J A. 
tienee the commissary account, $135.4.».

The plaintiff luul no authority to make advances on lieluilf 
of the defendants to men employed by him. It may lie, how­
ever, tluit the defendants, in settling with the men, retained out 
of their wages the advances made by the plaintiff, in wliich case 
their action in so doing would lie a ratification of wluit the plain­
tiff had done, ami they would hold the money so retained as 
ironies had and received for the plaintiff's use. The defendants’ 
looks should furnish cogent evidence on this point. The plaintiff 
luis given no iiarticulars of these payments. All his ]>a]>ers, he 
toys, were handed over to one Hemlrickson, who was employed 
to audit his accounts after he was suspended. This item can 
more properly lie dealt with on the reference. The plaintiff will 
lie entitled to all sun s advanced by him of which the defendants 
had notice and which they recognised in settling with the men. 
di) Tor two teams from July G to Septemlier 7 at $0 per day, 
not including Sundays, (c) Implements used in the work, $1.25 
a day from July G to Septemlier 7.

I
I agree with the trial Judge tluit the plaintiff is entitled to lie 
pai<l for his tenns and in plenents at the stated rati* for the 
days they were employed. These may lie computed on the 
reference. The plaintiff admitted that there were tlavs when 
his teams worked without a seiuirate driver, and tluit he would 
not lie entitled to $6 per day for such days. The referee should 
n akc a fair allowance for the use of the teams on such occasions.

(d) Value of one disc, $45.
I would disallow this item. The plaintiff testified tluit when 

1h‘ was suspended he took his implements off the work and put 
then* lieside the road, and that when he went back for them 
after he had lieen dismissed, one disc had disappeared. He 
says Ik. went down to where the men were working, and a farmer

3735
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told him he had taken the disc and had used it and would return 
it. As he took liis implements out of the possession of the i\ lou­
ants when he was suspended, the defendants cannot lie hold 
responsible for the disc, unless they authorized some one to 
again take possession of it. Of this there is absolutely no ex i< '« nov. 
(e) Two orders on the treasurer cashed for workmen.

As the plaintiff only recollected cashing 2 orders on the t re. in . 
and as one order was produced which he had cashed and ns this 
order shewed that he had endorsed it over to a third person who 
had collected from the municipality, this item should be dealt 
with on the reference. The plaintiff will be entitled to recover 
for the treasury order cashed by him which the defendants have 
not paid, (f) #400 paid by plaintiff, set out in paragraph HI 
of the claim.

Paragraph 10 of the claim is as follows:
10. The said plaintiff further says that, during the progress of tin1 said 

work and on account thereof and for the benefit, of the defendants he paid 
out large sums of money for various services in connection with the said 
work amounting in all to upwards of $400 and particulars thereof ire in 
IHwscssion of the defendants.

The defendants in their statement of defence deny th.-t the 
plaintiff paid out any sun s w hatever for the defendants as alleged, 
and further say that if he did pay out any sun’s he was re-in l"irsed 
in full therefor. In his evidence the plaintiff gave the foil- wing 
testimony res|>eeting Ibis item:

Q. Now you claim in paragraph ten $400 advanced to the municipality: 
can you give me particulars of that? A. No, I could not, only in a general 
way; it was money I paid out for cxixmscs and provisions and meat, potatoes 
and vegetables, and tilings of that kind. It was all for supplies at tin- e.inip 
and there was a voucher for every item except one or two, amounting tv 
|M‘rhapH 3 or 4 dollars, some small things from the fanners. The vnuchen 
were turner! over to Hendrickson, every article. Q. In that claim? A. 
With the exception of one or two items amounting to 2 or 3 dollar*, ij 
Does that include cash out. of pocket while you were away? A. 1 think it 
is all in that account.

And in his cross-ex:ui inet ion lie testified ns follows:
Q. And $400 you arc satisfied is right, are you? A. I am not exactly 

certain as to the amount, as long as (if) I saw the hooks, I could not tell you. 
Q. Well, is $400 the outside amount? A. I could not tell you tV 1) 
I don’t want you to claim lees or more? A. I could not tell you whe' -t you 
have the exact amount , whether too small or too large; I can’t say.

If the plaintiff cannot sax’ whether #400 is too large ton 
su all an amount to cover the moneys he claims to luixr paid
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out, 1 do not see how he can have judgment for tluit amount. 
The plaintiff failed to establish any definite amount for which 
the defendants are liable, but as a reference has been already 
olden'd, I think this item might properly be referred. The books 
and the vouchers in the defendants’ possession will lx; produced 
to the plaintiff and he will be entitled to such sums as he can 
establish lie paid out for the defendants and for which he has 
not been reimbursed, (g) $50 paid Paul Gerard for wages.

This item 1 would disallow. The circumstances under which 
these wages were incurred wore as follows: after the plaintiff 
was HUK|x*ndod, the defendants employed one Hendrickson to 
audit his accounts. Gerard was the plaintiff's book-keeper and 
liztd a knowledge of the accounts. The plaintiff says Hendrickson 
asked to have Gerard assist hint in going over the accounts, 
(ierard would not go without the plaintiff would guarantee his 
wages. The plaintiff in his evidence puts it its follows:

Q. This Cierard was doing the books, was he? A. Yes, and he would not 
stay without 1 would guarantee; his wages; he thought the council would not 
pay him; Mr. Hendrickson would not guarantee his wages; I guaranteed his 
wages and paid him.

As the plaintiff had been suspended, he had no authority 
to eh ploy anyone on liehalf of the defendants. They had employ­
ed Hendrickson to check over the accounts. Gerard's know ledge 
would, of course, facilitate the work but if Hendrickson would 
not take the responsibility of hiring Gerard, the plaintiff could 
not do so and make the defendants liable.

The appeal in my opinion should be allowed with costs, and 
the judgnent below varied as set out above. The apjicllants’ 
costs of appeal may lx; set off against any amount found due to 
the plaintiff on the reference. The costs in the Court below 
J.nd the costs of the reference to be determined after the referee 
has made his rejïort.

Llwood, J.A.—1 concur in the judgn ent of my brother 
lament herein and 1 also am of the opinion that the plaintiff 
was an officer of the municipality for the reasons stated in the 
judgment of my brother Newlands.
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MAN. MONTGOMERY v. SCOTT.

C. A. Man Holm Court of A/i/ical, For due, llmji/urt and Dennmtoun .1.1 \
December 12, 1919.

Contracts i § II II—145)—Pi nt mask or land—Joint ownmmhi
AnsH.NMKNT or INTEREST HY ONE PARTY -TERMS or I'AYMIM
“Net proceeds"- Interpretation Kxcvse for non-pi iimir.i- 
ance—Action.

A party to un agreement who roveiumtH to iwy :i certain i
interest from the “net pn reeds" of the sale of land, cannot set hi. t', 
excuse that “net process" mean “net pr fits,” and that j*a ti en v., 
no “net profits" he is absolved from payment.

_ [Canadian Dort Huron Co. v. Fairchild (1910), 3 S.I..U. 'J.’s ii;>. 
tinguiahed.]

Statement. Appeal by < It‘fondant from ti County Court jutlgn ont. in :n 

action to recover the amount to l>e duo under the terns

of an agreement lietween the parties. Affim ed. 
k //. A. Herytnan, for appellant; A. K. Honkin, K.< .. for 
respondent.

Perdue,'C.J.M. Perdue, C.J.M. - The plaintiff sues for 8140. lining interest 

on the sum of 82,000, which he claims to be due to him fr< m the 

defendant under the terms of an agreement dated May 17, 11*15, 

The plaintiff and the defendant had entered into an agree» ent 

in writing dated May 31, 1912, by which they agreed to purchase 

from one Dowdall a section of land in Manitoba for the sum of 
813,280, payable partly in cash and the balance in 5 equal annual 

payments with interest at six per cent. The plaintiff paid S2.8KI 

on account of purchase money and taxes. He enlisted for overseas 

service on May 12, 1915. He was then unable to pay his share 

of the remaining payn ents on the land and the defendant agreed 

to purchase his interest in it. Accordingly the plaintiff gave a 

quit claim deed and an assignment to the defendant by which lie 

granted, and assigned, to the defendant all his estate, right, 

title and interest in the land and in the agreement to pu reluise 

it. The parties at the same time entered into the agree» cut of 
May 17, 1915. This agreement recites the purcliase of the land 

from Dowdall and the giving of the quit claim deed. The third 

recital is ns follows : “And whereas in consideration of the said 

quit claim deed and assignment it has been agreed that the said 

party of the first part (the defendant) shall pay to the party of the 
second part (the plaintiff) the sum of 82.000 on the days : ml tin e* 

hereinafter n entioned. ’ ’
By the first clause of the operative part of the agreement

45
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the defendant agreed to pay the plaintiff “one-half of all the 
net proceeds received from time to tin e by the party of the first 
part from the sale of the said lands after the sale of the said lands 
shall be made by the party of the first part until there shall have 
lieen paid by the party of the first part to the party of the second 
part the sum pf $2,000, and it is agreed tlmt any part of such 
moneys which shall lie paid within 3 years from this date shall 
not bear interest but interest shall lie paid on any part of said 
£2.000 paid after the expiration of 3 years from this date, such 
interest to be computed from May 17, 1918, and at the rate of 
(/, per annum.”

By the second clause there shall lie no obligation on the part 
of the defendant to sell the land until he sliall have received an 
offer satisfactory to him. ,

By the last clause it is agreed that the plaintiff lias no right, 
title, or interest in the land, “but relies solely upon the covenant 
of the party of the first part to pay to him the party of the second 
part the said sum of $2,000, without or with interest, as hercin- 
liefore set forth.”

The defendant has sold the land for $14,080 and has received 
the purcluisc money in full. The plaintiff brought this action 
in tlu* County Court of Winning to recover $140, living interest, 
$2,000, from May 17,1918, under the provisions of the first clause 
of the agreement. The defence is that the defendant sold the 
land for the best market price that he could obtain and he puts 
in an account shewing the amounts paid out by him for purcliase 
n oney and taxes and claiming interest upon all moneys so dis­
bursed. After giving credit for the purcliase money the defendant 
alleges there was a deficiency of $008 and that no “net proceeds” 
were realized.

The defendant claims that the expression “net proceeds” 
means the same as “net profits.” In support of this contention 
the following American cases were cited: Maloney v. Love (1898), 
52 Pac. Rep. 1029; Hall v. Abraham (1904), 75 Pac. Rep. 882; 
W illiams v. Walsh (1912), 135 N.W. Rcptr. 954. In Maloney 
v. Luxe, a decision of the Court of Appeals of Colorado, it was 
held that the expression, “net proceeds, as used in a contract, 
where their signification is not qualified or restricted by other 
words in the san e contract, means what remains of the gross

MAN.
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proceeds after all expenses and loss incurred in realizing them 
C. A. are (Inducted.” Rut the judgment goes on to shew that this 
Mont- could not Ixî the meaning in the particular contract there under 

aoMERY consideration, and therefore the true intention should lx; gathered
Scott. front the rest of the document. In Hall v. Abraham it was held

Perdue. C.J.M. that “net profits” may be synonymous with “net proceeds,’’ 
“in the light in which the latter is employed in the agreement 
under consideration.” In Williams v. Walsh the expression 
“net proceeds” as used in the agreement there under considérât ion 
was held to be equivalent to “net profits.” In all of these ,>< < 
the meaning of the expression was gathered from the context of 
the document in which it was found.

Another authority cited was Caine v. Horsfall (1847), 1 Lwli. 
«519, 154 E.R. 221. In that case the following letter was addressed 
to a captain and supercargo by his employers :

Your commissions are £6% on the net proceeds of your homeward c argo,
. after deducting the usual charges as arranged by the African Association, 

viz., £4 i>er ton from the gross sales of the oil when taken from the quay, 
and £4 15s. when warehoused.

It was held “that the commission was payable only on the 
sums actually realized, after deducting bad debts as well as other 
charges.” Pollock, C.B., said at 522 tliut “net proceeds, in 
mercantile language, meant the sum actually received after making 
all deductions. The Court held that not only were the usual 
charges to lie deducted from the gross sales but also the bad 
debts in order to arrive at the net proceeds.

In the present case the whole purchase money of the land lias 
l>een received by the defendant and the net proceeds will bv the 
sum left after he lias deducted the moneys properly paid out. 
He seeks to take into account all sums of money paid out by him 
in connection with the purcliase of the land and the payn cut of 
taxes upon it and to charge interest on such sums although some 
of them were paid prior to the agreement of May 17, 1915. When 
the last mentioned agreement was made the plaintiff and defendant 
were joint owners of the land. The transaction evidenced by the 
agreement was a purchase by the defendant of the estate and inter­
est of the plaintiff in the land. The net proceeds of the sale of 
the land by the defendant would l>e the sum tliat remained iter 
deducting from the money received from the sale of the land 
all sun s properly paid out by the defendant after the (kite of the
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agreement. These sun s would include the moneys due under 
the agreement of May 31. 1912. and taxes accruing after May 
17, 1915. The defendant cannot go behind the hint n entioned 
(bite and cliarge against the proceeds of the sale moneys paid 
hv hint during the joint ownership. We arc not dealing with 
his profit or loss in respect of the whole transaction from the 
tin e he entered into the first agreement. He was to pay the 
plaintiff one-half of the net proceeds received from the sale until 
tht1 plaintiff should have received 82,000. When the agreen ent 
of May 17, 1915, was executed the plaintiff also executed and 
delivered to the defendant a quit claim deed of the land and an 
assignment of the original agreen ent of purchase of May 31. 
1912. In this assignment it was stated that, the amount then 
owing and unpaid under the last mentioned ngreon ent w as 
$6,480 with interest at 0% since May 31, 1914. The tax receipts 
put in shewed tliat the taxes had been paid up to December 31, 
1914. The taxes from and including the year 1915 and the 
balance of the purcliase money would be payable by the defendant. 
His account shews tliat he paid 87,500, being the balance of pur­
chase money and interest, and 8028.08 taxes for the years 1915- 
1918, making together the sum of 88,188.08. Allowing interest 
on the taxes the net proceeds would, from defendant’s own figures, 
appear to be about 85,800.

By the agreen ent the defendant covenanted to pay the 
plaintiff one-half of the net proceeds received from tin e to tin e 
from the sale of the lands, until there should be paid to tin? plaintiff 
the sum of 82,000. Now if the parties meant net profits when 
they used the words net proceeds, how could these net profits be 
ascertained from time to time as they were received from the 
sale of the land? The net profits could not be ascertained until 
the whole purcliase money was received. The purclmser n ight 
fail in making his payments and the land might have to be re-sold 
at a loss. Hut net proceeds lx>ing the amounts actually received, 
after making all deductions, arc ascertainable from tin c to time. 
From the agreen ent and the evidence it appears that the sum 
of 82,000 was payable by the defendant to the plaintiff since May 
17, 1918, and interest on that sum at 0% per annum was overdue 
when this action was begun. 1 think the judgn ent in the County 
Court should be affirmed with costs.

MAN.

C. A.

Scott.

Perdue, C.J.M.
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Haggàrt, J.A., concurred with Perdue, C.J.M. 
Dennistoun, J.A.:—In 1912 the plaintiff and the defendant 

jointly purchased a parcel of land for .$13,280, payable by instill* 
■rents. On May 17, 1915, the plaintiff, who had paid some 
$2,700 on account of his slum* of the purchase money, represented 

Denniatoun,j.a. to the defendant tluit he was leaving on overseas military service 
and was unable to make further payments on account of the 
purchase. A new agrcen ent in writing was then entered into in 
accordance with which the plaintiff gave to the defendant a quit 
claim deed of the land and an assignment of his rights under 
the sale agreement. Both parties executed this new agreement 
under seal. After reciting the tones of the agreement to purchase, 
it continues as follows :—

“And whereas the party of the second part (plaintiff) living 
unable to pay his portion of the purchase price of the said lands 
payable under the said agreement has by a quite claim deed and 
assignment bearing even date herewith granted, assigned, trans­
ferred, and set over unto the party of the first part (defendant 
his executors, administrators and assigns all the estate, right, 
title and interest of him, the party of the second part under 
and by virtue of the said agreement and in and to the said lands 
and premises.

“And whereas in consideration of the said quit claim deed 
and assignment it lias been agreed that the said party of the 
first part shall pay to the party of the second part the sum of 
two thousand dollars on the days and tin es hereinafter mentioned;

“Now therefore this indenture witnesseth that in consideration 
of the premises, the party of the first part doth hereby for himself, 
his executors, administrators and assigns, covenant and agree 
to pay to the party of the second part, his executors, administrators, 
or assigns, one-half of all the net proceeds received from time to 
time by the party of the first part from the sale of the sait! land*, 
after the sale of said lands shall be made by the party of the first 
part until there sliall have been paid by the party of the first 
part to the party of the second part the sum of two thousand 
dollai-s, and it is agreed that any part of such moneys which 
sliall lie paid within three years from this date sliall not lor 
interest, but interest shall be paid on any part of said two thousand 
dollars paid after the expiration of three years from this date,

MAN.

C. A.

Montgom-

SCOTT.
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such interest to l>c computed from May 17th, A.D. 1918, ami at the
rate of six per cent, per annum. C A.

“And it is agreed that there sludl lie no obligation on the m„nt-
I party of the first part to sell the lands until he sluill have received oomert

I an offer of purehase for said lands on such tern s of pureiiase Scott.
| and interest as shall lie in all respects satisfactory* to the party Dencint^un, j.a. 

I of the first part, his executors, administrators and assigns.
“And it is further agreed between the parties hereto that the 

I party of the second part has now no estate, right, title, or interest
I in the said lands of any nature or kind whatsoever but relies
I solely upon the covenant of the party of the first part to pay
| to liiie. the party of the second part, the said sum of two thousand 
I dollars without or with interest as hereinliefore set forth.”

On April 5, 1918, the defendant Montgomery* sold the lands 
I referred to for $14,080, and it is admitted that he has received 
I the purchase money.

When interest, taxes, and other outgoings are taken into con­
sideration, it appears that the lands were sold by* Montgomery 
at a loss to him of 1668.

Scott brings this action in the County Court of Winni|>og for 
interest only and jutlgn ent lias lieen given in his favour for 
$140, and costs.

Montgomery defends and appeals on the ground that the 
projMTty having been sold at a loss there wore no “net proceeds" 
out of w hich to pay the $2,000 which he covenanted to pay the 
plaintiff and for tlu.t reason their is not and never will he either 
principal or interest payable to the plaintiff.

lie contends tluit “net proceeds” is (‘quivalent to, and synony­
mous with “net profits" and he refers in support of this contention 
to Canadian Port Huron Co. v. Fairchild (1910), 3 S.L.R. 228;
Caine v. Horsfall, 1 Exeh. 519; Maloney v. Love, 52 Vac. Rep.
1029; Hall v. Abraham, 75 Pac. "Rep. 882; Williams \. Walsh,
135 X.W. Reptr. 954; Moore v. Donoyh, [1919] 2 WAV.R. 680;
Finkbnner v. Yeo (1915), 25 D.L.R. 673, 2t> Man. Lit. 22.

I am of opinion that the meaning of the words “net proceeds" 
must be determined after perusal and consideration of the whole 
document and reach the conclusion tluit they do not mean “net 
profits" in this case.

The case of Canadian Port Huron Co. v. Fairchild, supra,
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cited by the defendant, does not support liis contention. In that 
case there was a re-sale of re-possessed machinery. When the 
parties agreed that the “net proceeds" of such sale should In- 
credited to the original purchaser there was no thought of profits. 
The parties were trying to minimize a loss, by crediting the pro­
ceeds of the re-sale after deducting the necessary outgoings in 
connection with that sale.

If a testator should devise lands to trustees for sale the ‘‘net 
proceeds” to lie applied as directed, the question of profit would 
not arise1 at all.

In the present cast? the jiarties agm-d tliat Scott, who Imd 
invested $2,7(H) in the property, should recover $2,(MX) when tin- 
land was sold and paid for. His loss was fixed at $700 The 
profits, if any, were all to lielong to Montgomery, who had the 
right to postpone the sale until he received a price satisfactory to 
himself. He chose to sell at a loss and has received all the proceeds 
of the sale. He may deduct from the proceeds of the sale which 
come to his hands, all the exjx-nses and outgoings connected with 
that sale, and all sums which it may be necessary to pay in order 
to give title to the purchaser. The balance remaining will Ik- 
the “net proceeds” of the sale which are to lie applied from time 
to time, one-half to each of the parties until the plaintiff lias 
received $2,(XX) and interest. The remainder of the money 
lielongs to the defendant and whether eventually he maki-s a 
profit, or sustains a loss, makes no difference so far as the plaintiff 
is concerned.

The defendant’s (revenant as recapitulated in the last clause 
of the agreement to pay $2,(XX) is absolute. He may postpone 
payment until he makes a sale satisfactory to liim, but not for an 
unreasonable length of time: Granger v. lirydon-Jack (1919), 
46 D.L.R. 571, at 578, 58 Can. S.C.R. 491, at 500; Hancock v. 
Hodgnon (1827), 4 Ring. 269, 130 E.R. 770.

I think the words “from time to time” are illuminating and 
important. They clearly indicate that imyments are to be made 
as the money comes in by instalments. There is no suggestion 
that there is to be a final casting up of profits or losses Ix-fore the 
proceeds of the sale arc available for division.

The net proceeds of the sale exceed the sum of $4,000 The 
defendant has received the whole of the purchase money and
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under the terms of the agree! 1 ent should pay interest to the plain­
tiff as elaiired.

I would affirm the judgment of the County Court Judge and 
disn iss this appeal with costs.

A pinal dismissal.

HEICHMAN v. NATIONAL TRUST COMPANY, Ltd.

Saeloitchewan Court of Appeal, Haul tain, C.J.S., Xnrlands and I.amont, JJ.A,
December t.i, 1919.

lIvsiUND AND WIFK (§11 I I 10)—I’HOPOHED MAKItlAUE RkI'KKSKNTATIONS 
MADE BY HVHBAND'h FATHER AH TO PltOPEHTY M.AKRIAOE DEATH 
OF HVHHAND—RePKEHENTATIONH NOT < AltltlED Oi l.

Representations made by the father mm to the state of pro|»erty of his 
soil who is about to eontraet marriagi*, upon the failli of which such 
marriage is subsequently contracted, must he carried out by the jierson 
who intule them.

[Montefiori v. Montefiori {17<i'J i, 1 Wm. HI. 3(13; J or den v. Money 
11854), 5 ILL. Cas. 185, followed.|

Appeal from the trial judgment in an action by an adminis­
trator for a transfer of certain lands and the return of certain 
moneys belonging to the deceased and converted to his own use 
by the defendant, also an application for a new trial on the ground 
of the discovery of new evidence. Affirmed.

II. E. Sampson, K.(\, and (•'. A. Cruise for appellant ; .1. E. 
Hence, for respondent.

Hailtain, C.J.S.: 1 have cone to the conclusion, very
reluctantly, that this appeal must fail. The very strong findings 
of the trial Judge on conflicting evidence should not lie reversed 
by a Court which has only seen the evidence in cold print or type­
writing.

1 am also of opinion that the application for new trial, on the 
ground of the discovery of new evidence, should not be granted. 
In view of the findings of the trial Judge on the evidence given at 
the trial, it is in'possible to imagine that the new evidence if given 
on the trial could have affected the result. While dismissing the 
appeal, I think that the judgment below should lie modified in 
one particular. It appeal’s from the evidence that the crop on 
the land in question was put in, harvested and threshed, very 
largely by the work and machinery and horses of the defendant 
and his sons and employees. The defendant also, it would appear, 
supplied the seed grain. If this is the case, the defendant should 
not lie cliarged with the whole value of the crop as found by the
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New lands, J.A.

trial Judgc\ Unless the parties agree there should therefore !.<■ ; 
reference to the local registrar to determine the amount properly 
chargeable against the defendant in respect of the crop as found 
and valued by the trial Judge.

All questions arising out of the reference, including the n ^ts 
of the reference, will lie dealt with by the trial Judge as if the 
reference had been ordered in the original action.

The appellant will pay the resjMaident’s costs of this npi>c. I.
New lands, J.A.:—This is an action by the plaintiff ns 

administrator of the estate of Stephen Heicluran, deceased, for a 
transfer of the south lialf of 30-37-12-W. 3rd., and the return of 
certain moneys, goods and chattels, horses and cattle, ixslonging 
to the deceased taken and converted to his own use by the defend­
ant.

The facts as found by the trial Judge may lie briefly stated us 
follows: The deceased, Stephen Heicluran, wished to marry 
one Mary Solinuk. Her father when asked for his consent tu the 
marriage apparently asked the deceased as to his property .aid 
prospects. The result was that the deceased, Solinuk, the father 
of the girl, and one Antonsko, went to the defendant's place, and 
the defendant then told them tliat he was giving the above 
described half-section to his son, and the horses and machinery 
necessary to work the san e. Solinuk then consented to the 
marriage, which took place shortly afterwards, and the den-. -*-d 
and his wife—after living with his father for some 2 months went 
to and resided on the half-section until his death in Oetobi, ni 
that year. During the tine they resided on the half-section, 
various horses, machinery and one cow were taken over there, 
and the crop which was growing on the land, consisting of v.lirat 
and liay, was harvested. Immediately after Stephen's <V:ih, 
his father went to liis place and removed all the chattels he h:ul 
given him, along with son e n oney belonging to Stephen. 1 « v the 
return of this property and a transfer of the land this action was 
brought.

After a careful perusal of the evidence, I cannot say the trial 
Judge was wrong in so finding. The evidence is very contru- 
dictory, but there is sufficient evidence on which the Judge could 
base such findings. I think, therefore, tliat they should not lie 
interfered with.
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In addition to asking tliis Court to reverse the findings of the 
1 trial Judge, 2 principal objections were taken. First, tluit the 
I agrecn ent was not in writing, and, although the Statute of Frauds 
I was not pleaded, that defendant could take advantage of same; 
I and, secondly, tluit the plaintiff as representative of Stephen 
| Heielnvan, deceased, could not sue, the only right of action being 
$ in the father-in-law to whom the representations were made.

To the first objection 1 would say that it is not a matter of 
I contract at all, but a representation, ujmhi the faith of which tin1 
I marriage was entered into, and the defendant luiving made these 
I representations must now make them good.

The law as applicable to this case is stated by Stirling, .1., 
I in Mills v. Fox (1887), 37 Ch. 1). 153, at 1(12-4, as follows:

It. was, however, further contended on behalf of the plaintiffs that both 
I the marriage and the settlement were sanctioned by the Court on the faith 
I of a representation of fact made by her or on her behalf, that at the date 
I of the order of the 21st of July, 1884, the defendant Mrs. Fox was entitled 
1 tu un estate t ail in one moiety of the ptojierty, the purchase-money of which 
1 is represented by the fund in Court, ami that iu equity she is bound to make 
yj giMkl smh representation, or, at all events, to abstain from setting lip in herself 
I any title to the fund inconsistent therewith.

The law on this subject is thus stated by Lord Crauworth iu the well- 
K known ease of Jorden v. Money (1854), 5 ILL. Cas. 185. At page 210 he 
1 makes these remarks: “It is said that uj»on a principle wi ll known in the law, 
H founded upon good faith and equity, a principle equally of law and of equity, 
B if a jierson makes any false representation to another, and that other acts 
B upon that false representation, the |x*rson who has made it shall not aftcr-
■ wards he allowed to set up that what he said was false, and to assort the real
■ truth in place of the falsehood wliieli has so misled the other. That is a princi­
pe pic of universal application, and lias been particularly applied to cases where
■ representations have been made as to the state of the projxjrty of jxirsons
■ about to contract marriage, and where, u|xm the faith of such representations,
■ marriage has been contracted. There the |x?rson who has made the false
■ representations has in a great many cases been held bound to make liis repre- 
1 sentations good." His Lordsliip then refers to the cases of Neville v. Wilkin- 
I Min (1782), 1 Hro. Cl. Rep. 543; Monlefiori v. Monlefiori (1702), 1 Win. HI. 
I 3G3, and dale v. Lindo (1087), 1 Yern. 475; and then there follows (page 212), 
I a passage which seems to me of considerable importance with reference to this
■ case: “These principles arc plainly and perfectly intelligible, and quite con- 
I sisteut with good sense, and I should be in the last degree sorry that any 
I opinion or decision to which I am a party, should lead to a notion that I, 
1 in the slightest degree, question their propriety. Nay, more, I think that 
1 the principle has been carried, and may be carried, much further; because I 
I think it is not necessary that the party making the representation should 
I know that it was false; no fraud need have been intended at the time. But
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if the party has unwittingly misled another, you must add that he has misled 
another under such circumstances that he had reasonable ground for supposing 
that the person whom he was misleading was to act upon what he was saving 
It. will not do if he merely said something, supposing it to he quite right 
and then that some stranger, having heard and acted upon it, shoul-l after­
wards come to him to make it good.” So that Lord Cranworth distinctly 
lays it down that it is not necessary that the party making the representation 
should know it was false, or that fraud need have been intended at tin time;

Newlends, J.A. all(j the only limitation which he places upon the application of the principle 
is this—that the person to enforce it must be someone whom the person who 
made the representation had reasonable ground for supixwing to be about 
to act on the representation.

In the case of The Citizens’ Hank of Louisiana v. First National Hank of 
New Orleans (1873), L.R. 6 ILL. 352 at 360, Lord Selborne says: “1 apprehend 
that nothing can be more certain than this, that the doctrine of equitable 
estopfiel by representation is a wholly different thing from contract, or promise, 
or equitable assignment, or anytliing of that sort. The foundation of that 
doctrine, which is a very important one, and certainly not one likely to Is* 
departed from is tliis, that if a man dealing with another for value makes 
statements to liim as to existing facts, which being stated would affect the 
contract, and without reliance u|>on which, or without the statement of 
which, the party would not enter into the contract, ami which being otherwise 
than ns they were stated, would leave the situation after the contract different 
from what it would have been if the representations had not been made; 
then the person making those1 representations shall, so far as the power* of a 
Court of Equity extend, be treated as if the representations were true, and 
shall be rnnq>elled to make them good, but those must Ik* representation* 
concerning existing facts.” He then proceeds: “The limits of that doctrine, 
and the distinction between it and contract, were carefully examined, and, 1 
I think, well pointed out in the judgment given by Lord Cranworth in tliis 
House in the case of Jorden v. Money, 5 ILL. Cas. 1K.Y"

As to the second objection: Stephen Keichm.n could have 
brought this action, and, therefore, his tien iristiator can.

Lord Mansfield, C.J., in Montrfiori v. MonUfiori (1762). I Wtr. 
HI. 303, stateR the law to lie as follows:

The law is, that where, upon pro|M>sals of marriage, third |iersom repre­
sent any thing material, in a light different, from the truth, even though it Ik* 
by collusion with the husband, they shall !>e bound to make good the thing 
in the manner in which they represented it. It shall be, as represented to 1m* 
And the husband alone is entitled to relief, as well as when the fortune, etr. 
so misrepresented has been s|»eeifieially settled on the wife: for no man shall 
set own iniquity as a defence, any more than as a cause of action.

As to the application for a new trial t n the ground of tin* 
discovery of new evidence, I do not think that it is probable thrt 
if such evidence had lieen given at the trial it would have elu-.nged 
the result. If this east1 was to be decided upon a contract it 
n iglit have that effect, but it docs not affect the evidence tluit the 
defendant represented to Solinuk that he was giving his son this
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property and that Solinuk consented to the marriage of his 
daughter ui>on the faith of such representation. The application 
for a new trial upon this ground should therefore lie refused.

1 would, therefore1, dismiss the appeal, excepting upon one 
point on which, I think, the trial Judge's judgment should be 
amended. The undisputed evidence is. that the crop on tliis 
half-section was put in, Imrvested and threshed by the defendant 
and his family, including the deceased Stephen. It was apparently 
put in as a partnership transaction, therefore Stephen's estate is 
not entitled to the whole proceeds of it. There should therefore 
lie a reference to the local registrar to find out what part his 
estate is entitled to, and the judgment should be amended accord­
ingly.

L amont, J.A., concurred with Newlands. J.A.
A ppeal diumwseri.

FULLER v. GARNEAU.

Alberta Supreme Court, Scott, J. December lft, 19111.

Minks and minerals (II A—32)—Sale of lands -Reservation Rioht
TO MINES AND MINERALS—IMPLIED RIOIIT TO ENTER.

A sale of land with a reservation of mining and mineral rights implies 
a right to enter on such land in order to exercise these rights.

[Duke of Hamilton v. (Jruham (1871| L.R. 2 Sc. & Div. 160, referred 
to.)

Trial of questions of law raised by the pleadings pursuant to 
an order for directions.

J. li. Lavell for plaintiff ; C. II. (Iront, for defendant.
Scott, J.:—The plaintiff in liis statement of claim charges 

tliat the defendant gave to one Phillips an option to sell the lands 
in question upon certain terms which option was duly assigned 
by Phillips to the plaintiff ; that the plaintiff accepted the option 
and paid the required payment on account of the purchase money, 
that the defendant accepted the payment but he then informed 
the plaintiff tliat he could not agree to sell the mines and minerals 
as they were reserved hut that this was the only reservation and 
he_ thereupon offered and delivered to the plaintiff an agreement 
inheriting whereby he agreed to sell to the plaintiff who, in view 
of the statement of the defendant, agreed to purchase the lands 
reserving unto His Majesty his successors and assigns all mines 
and minerals; that, relying upon the said statement, the plaintiff
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thereafter made further payments on account of the purchase 
money ; that the plaintiff afterwards discovered that the reserva­
tion was not as represented by the defendant and as stated in the 
agreement but was as follows:—

Reserving thereout and therefrom all mines and minerals which may 
be found to exist within, upon or under said lands together with full power 
to work the same and for this purixme to enter upon and use or occupy the 
said lands or so much thereof and to such an extent as may be necessary for 
the effectual working of the said minerals or the mines, pits, seams ami veins 
containing the same.

The plaintiff claims the cancellation of the agreement on the 
ground of this misrepresentation and upon other grounds set out 
in the staten ent of claim.

In Coekburn on Coal Mining, the author states at page 117
The rights of a grantee or (terson entitled to mines and minerals de|K!ii<i 

upon the terms of the instrument, but if the mines arc excepted in a lease, 
conveyance or other instrument without any express mention of working 
powers then the law implies or confers all such powers as are necessarily 
sufficient to enable the mine owner to dig and carry away the minerals— 
namely, a pow er to enter upon the surface, dig pits, get the minerals and fur a 
limited period deposit them on the surface.

In Goddard on Easements, 0th Ed., eh. 2, the author, iu 
discussing rights of way of necessity, says, at page 3f>0:

This species of right has been recognized from very early times, arid is 
said to de|K*nd upon the principle that when a grant is made, every right 
is also presumed to have been granted without which the subject of the 
grant would be useless.

In Earl of Cardigan v. Armitage (1823), 2 R. & (’. 107. 107 
E.R. 350, Ray Icy, .1,, says at 207 :

It, was indeed conceded in the argument that if the exception had stoppil 
after excepting and reserving the coals to Sir Thomas and his heirs and had 
contained no words to give him an express liberty for sinking pits and doing 
other works to get them, the exception would have enured without tiny 
restriction to Sir Thomas in fee; and that he liis heirs and assigns would have 
had a right for ever to do what should be necessary’ to get the coals.

In liowbotham v. Wilson (18(50), 84 ILL. (ns. 348, Il K.K. 
403, Lord Wensleydnle says, at page 3(i() :

The rights of the grantee to the minerals by whomsoever granted, mast 
depend upon the tenus of the deed by which they are conveyed or reserved 
when the surface is conveyed. PrimA facie it must be presumed that the 
minerals are to l)c enjoyed, and therefore that a |x>wcr to get them must also 
be granted or reserved as a necessary incident. It is one of the cases put 
by Sheppard (Touchstone 5 ch. 89) in illustration of the maxim ‘quanio 
aliquid concedilur, conccdilur etiain et id sine quo res ipsa non esse potuil, 
that, by grant of mines, is granted the |»ower to dig them. A similar presump­
tion primA facie arises, that the owner of the mines is not to injure the owner 
of the soil above by getting them, if it can be avoided.
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In Duke of Hamilton v. Graham (1871). L.R. 2 Sc. <fc Div. 
104», lord Chelmsford lays at pane 171 : t

The nature and extent of the interest which remains in a grantor upon 
an exception of mines or minerals in a grant of the surface appear to me not 
to have been precisely defined in the few cases which arc to be found upon 
the subject; but they all seem to me to assume that by the exception of 
mines and minerals in a grant the land remains in the grantor, not to be 
used in its natural state at the pleasure of the owner, but as a species of 
property which can be made profitable only by removal, and which therefore 
carries with it as necessarily incident a right to use all proper means for 
obtaining the minerals but nothing further.

The contrary view appears to lie expressed by Lord Allinger 
in Harris v. Hi/dimj (1839), 5 M. <fe W. 00, 151 K.R. 27. In that 
case in a conveyance of land the mines and minerals were reserved 
to the grantor together with the right to dig and delve for them, 
sink pits and shafts, etc., and the right of ingress and egress nj»on 
the land for that purpose. It was held that under that reservation 
the owner of the mines and minerals was not entitled to take all 
the minerals but only such as he could get leaving a reasonable 
supjxirt for the surface.

Lord Abinger, (ML. says at page (»(>:
Now, to try this question, I will first sup|x>se that the defendants or the 

person they represent, had sold the estate to the plaintiff or the |wrson he 
represents, with an exception of the mines generally, without anything else. 
The exception of the mines and minerals which were so reserved, would vest 
in the defendants the whole of the mines and minerals—all the property 
would have been vested in them, but they would have no right to get them, 
except by the consent of the plaintiff—that they should enter upon the surface; 
they must have got them by means of access through other shafts and channels 
with which the plaintiff’s land hail notliing to do. In that ease, supposing 
the reservation was notliing more than that, could it have been contended, 
that because they had excepted the mines, and the whole was vested in 
them, they could get every particle of them in the manner which is contended 
for, and without leaving support for the land above? Clearly not.

This dictum of Lord Abinger flint u reservation of the mines 
and n morals without more would not entitle the grantor to enter 
uP°n the surface for the purpose of gaining the minerals does not 
apjHc.r to lie supjiorted by any other authority that I have liecn 
able to refer to. If that effect were given to such a reservation 
the n ines and minerals would Ik* absolutely valueless to the 
grantor.

In my view the powers reserved in the grant from the Crown 
in the present case are not in excess of those which would be 
implied by law by the reservation of the n ines and minerals
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ALTA. alone without any express reservation of the right to enter upon
S. C. the surface for the purpose of gaining the minerals and such Ik mg

Q ARN EAU.

the case, I am of opinion that the plaintiff must lie taken to have 
agreed to accept the transfer of the land subject to these powers.

The other ground upon which the plaintiff claims to lie entitled
to cancellation of the agrt-virent for sale is that the property is 
subject to certain incumbrances. This does not appear to n <• to 
lie a sufficient ground for cancellation and counsel for the plaintiff 
admitted during the argument that, if the plaintiff was not entitled 
to its cancellation on the ground of the misrepresentation referred 
to, the action shall lie dismissed.

I dismiss the action with costs.
Action diton is.vd.

N. S.

8. C.

BUCKLEY v. MOTT.
Nuvn Scotia Supreme Court, Dryndale, J. December 17, 191!*.

Food ($ 1—5)—Manufacture of candy—Negligence—PuRcm-i h« m 
MIDDLEMAN—INJURIES FROM EATING—DAMAGES—1*HI\ITV OK roN- 
TRACT.

A limnufftcturer of chocolate bars for use its a food and supplied t<. tic- 
public through retail deniers, owes a duty to the public not to put mi sale 
a chocolate bar filled with |siwdered glass or other injurious tmhsnmee 
and is liable in damages to a purchaser who is made ill through ■ eing 
the bar although there is no privity of contract between the manu­
facturer and the purchaser.

[See note following].
Statement. Action for damages for negligence in the manufacture of 

chocolate bars.
,/. J. Power, K.C., for plaintiff; H\ A. Henry, K.< ., for 

defendants.
Drysdale. J. Dkysdale, J.: The defendants are manufacturers of cln loLte 

liars for ust- as a food and supplied to the public tltrough ret; il 
dealers, in the City of Halifax and elsewhere. The pi: intiff
1mnight and ate a chocolate cream bar put on the market by the 
defendants. The purchase of the bar was from and through a 
retail dealer named Jan ison. The charge is tliut defendants su 
negligently manufactured the said cream bar as to make it danger­
ous a# human food; in that put up in said bar and as a part thereof, 
then- was a quantity of powdered glass which plaintiff, without 
fault on his part, took into his alimentary canal with very injurious 1 
results. Defendant insists that there is no duty owing from 1
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defendant to plaintiff, tlmt tin* duty, if tiny, urines out of contract 
and that this is limited to parties to the contract, that the plaintiff 
as purchaser, is a stranger to the contract with defendants in the 
s: lc of the * "e and that an action against defendants, 
founded on such sale will not lie; even in tort. If the action rests 
on contract I agree it does not lie. the plaintiff U-ing a stranger 
to the contract of sale by defendants but there has long lieen 
engrafted on this rule exceptions that, in my view, cover this 
ci-.sc, a duty on the part of defendants, as to the public, exists. 
The exceptions clearly apply to drugs and things in their nature 
dangerous in themselves. This was lately considered in the 
House of I/mls, in Dorn. Xatural Cas Co. v. Collins, 11009] AX’. 
MU, at 040, by Lord Dunedin, where the New York case of 
Thomas v. Winchester (1852), 0 X.Y. 397 (Court of Appeals), is 
cited with approval. The eases both English and American are 
collected and reviewed in the- Illinois Appeal Court in Salmon v. 
Libby (1900), 219 III. 421. and Tomlinson v. Armour (1908), 75 
X.J.L.U. 748. In the American Courts it is held that where 
defendants manufacture and put a dangerously faulty article 
in its stock for sale, they are therein negligent and liable to an 
action for such negligence, it I wing the proximate cause of injury 
to plaintiff without any reference to contract relation existing 
between him and the plaintiff. After examining the numerous 
cases on the subject, both English and American, 1 conclude that 
then* was a duty to the public not to put on sale such a dangerous 
article as the chocolate bar in question; tluit defendants were 
guilty of negligence in this respect, which was the proximate 
cause of plaintiff's injuries. The jury having found this negligence 
and assessed plaintiff's damages at 8700, I am of < * m plaintiff 
is entitled to judgment for 8700 with costs.

./ mlijmcnt accordingly.

ANNOTATION.

Hie interest in tliis case lies in the fact that it is the first of its kind to be 
tried in a Canadian Court.

A careful search has disclosed very few cases either in the English or 
American Courts on the specific branch of this general question of the liability 
of a packer or manufacturer of food to the ultimate consumer, who purchased 
the same from a middleman.

N. 8.

8. C.

Mott.

Dryedale, J.

Annotation

5

47
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Annotation. Tomlinson v. Armour tC* Co. (10OS), 75 N.J.L.R. 74S. Hold that irre­
spective of the presence or absence of contractual obligations arising out of 
the dealings between manufacturer and retailer, and between retailer and 
consumer, the manufacturer of canned goods is under a duty to him who 
in the ordinary course of trade, becomes the ultimate consumer to exercise 
care that the goods wliieh he puts into cans and sells to retail dealers to the 
end that such dealers may sell the same to customers and patrons as foui, are 
wholesome and fit for food, and not tainted with poison.

In Salmon v. Libby, 219 111. 421, reversing 114 III. App. 258, a declaration 
was held to be good wliieh set out a statute iiermitting a recovery for the 
death of a person caused by the wrongful act or omission of another and which 
alleged that defendant negligently and improperly prepared and manufactured 
mince-meat so that the same became poisonous and destructive to human 
life when used as food, and that the plaintiffs testator while lawfully partaking 
of the same, was |M)isoned and died in consequence thereof ; though it aku 
shewed that the plaintiffs testator did not purchase the mince-meal directh 
from the defendant. The question of the liability of the packer to iw-rsoni 
not in privity of contract with him was not discussed as the specific objection 
to the declaration was that it failed to state the particular negligence com­
plained of. Craft v. Parker W\ A Co., 99 Mich. 245, is another case to the same 
effect. This was an action to recover damages for injuries caused by eating 
spoiled bacon sold by defendant to the plaintiff’s brother. The Court held 
if the defendant was negligent in selling meats that were dangerous to 
those who ate them, he would l>c liable for the consequences of his act if lie 
knew the meats to lie dangerous or by projier care on his part could have 
known their condition, but in this case also the Court did not discuss the 
quest ion of the manufact urer's liability to third persons.

In Nelson v. Armour Packing Co., 76 Ark. 352, the Court refused recovery 
to a purchaser from a retailer of canned meats, against the packer on the 
ground that as the goods were purchased from a middleman, there was no 
privity of contract between the consumer and the packer and that therefore 
no warranty of wholesome ness passed to the property, from the packer to 
the consumer through the latter’s vendor. The question of the packer’s 
liability for negligence in the preparation of the gins Is w:is not discussed by 
the Court.

Vren v. Holt, [1903] 1 K.B. 610, was an action to recover damages for 
breach of an implied warranty upon the sale of lieer. It was proved that the 
plaintiff had suffered damage from illness caused by arsenical poisoning by 
beer purchased and drunk by him at a beer house kept by defendant. The 
plaintiff’s custom was to go t<> the house and ask for ale, with which he was 
served in the usual way, but he knew that the house was a tied house at 
wliieh all the beer sold « aine from the brewery of the owners of the lion*, 
and he went to the house because he preferred their beer.

Held, that the lieer was bought by description within the meaning of the 
Sales of Goods Act, and that under the Act an implied condition arose upon 
the sale, that the goods should be of merchantable quality, for the breach of 
which the plaint iff was entitled to recover.

On the general question of the liability of a manufacturer or tradesman to 
persons other than those directly contracting with him, the following case? 
may be noted. Qu. Langridge v. Levy (1837), 2 M. & W. 519, the father of 
the plaintiff bargained with the defendant to buy of liim a gun, for the use of
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himself and sons, and the defendant by falsely and fraudulently warranting 
the said gun to be made by a certain maker and to be a good, safe and secure 
gun. sold the gun. The gun was not made by the maker as represented, and 
was unsafe and dangerous and in consequence of its weak and dangerous 
construction, exploded while in the hands of the plaintiff, injuring liim. 
The Court held that admitting the proposition to be true that no person can 
sue on a contract but the person with whom the contract is made, still a 
vendor who has been guilty of fraud or deceit is liable to whomsoever has been 
injured by that fraud, although not a party to the original contract, provided 
at least that liis use of the article was contemplated by the vendor and that 
the hoy who used the defective gun for whose list* the defendant knew it was 
intended, had a g<xxl cause of act ion.

The case of George v. Skivington (1800), L.R. 5 Ex. 1, was an action by a 
wife, her husband being joined for conformity, against a tradesman who in 
the course of his business professed to sell a chemical compound made of 
ingredients known only to him, and by him represented to be fit to be used 
as a hair wash, without causing injury to the person using it, and to have been 
carefully comjxiundcd by him. The husband thereupon bought a bottle of 
the hair wash to be used by his wife, as the defendant well knew. The wash 
was unfit to be used for washing the hair and the wife who used it for that 
purpise was injured. Held that the wife had a good cause of action, and the 
defendant w;is liable.

Dominion Natural Gas Co. v. Collins, [1909) A.C. 040, was an action for 
damages in reBjicct of an accident against the appellunt gas company. It 
appeared that the apiwllants were not occupiers of the premises on which 
the accident had occurred and had no contractual relations with the plaintiffs, 
but they had installed a machine on the said premises, and the jury found 
that the accident was caused by an explosion resulting from gas emitted, 
owing to the appellants' negligence, through its safety valve direct into the 
dosed premises, instead of into the open air. Held, that the initial negligence 
having been found against the appellants in respect of an easy and reasonable 
precaution which they were bound to have taken, they were liable unless they 
could shew that the true cause of the accident was the act of a subsequent 
conscious volition, e.g., the tampering with the machine by third parties.

In White v. Steadman, [1913) 3 K.B. 340, the male plaintiff hired from 
the defendant, who was a livery stable keeper, a landau with a horse and driver 
for the purjxise of taking a drive. His wife accompanied him in the carriage. 
The horse shewed considerable signs of restiveness when meeting motor 
cars, and when passing a traction engine shied and became unmanageable 
and th<! carriage was ujwet and both husband and wife were injured. In an 
action by the husband and wife to recover damages for the injuries the jury 
found that the defendant ought to have known, if he had used proper care, 
that the horse was unsafe to be sent out with the carriage, but that the driver 
was not negligent. The defendant ujxm these findings, while admitting 
liability to the husband, contended that he wits not liable to the wife. The 
Court held that as the defendant ought to have known of the vicious propensity 
of the horse, he was in the same position as if he luul known, and that therefore 
it was his duty to the wife, whom he must have contemplated would use the 
carriage, to warn her of the dangerous character of the horse, that this duty 
arose independently of contract, and that therefore the defendant was liable 
to the wife.
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In Bales v. Batry & Co., [1913] 3 K.B. 351, the defendants manufacturé 
ginger lieer wliieh they placed in botth* bought from another firm They 
sold the bottled ginger beer to a shopkeeper from whom the plaintiff bought 
one bottle; owing to a defect in the bottle it burst when the plaintiff wae 
opening it and injured him ; the defendants did not know of the defect, hut 
could have discovered it by the exercise of reasonable care. Held, that the 
defendants were not liable in as much as they did not know of the defect, 
although they could have discovered it by the exercise of reasonable < m 

In this case llorridge, J., referring to the While v. Steadman cuse, navi 
at 355: "I do not think that that case can have intended to
decide that, where a tiling not dangerous in itself becomes dangerous through 
a defect occasioned by breach of contract in its manufacture or delivery, the 
person handing it over must be held liable to a third party because, although 
he did not know, he might by the exercise of reasonable care have known its 
condition.”

A recent case in The Ontario Supreme Court (Apellate Division is 
that of 11 ill v. Rice ljexcis tfr Son (1913), 12 D.L.R. 588, which held that a 
retail vendor is not answerable for personal injury sustained by the purchaser 
of a scaled box of cartridges of a certain description and make, as the result 
of the box containing one cartridge of a different kind, and of the explosion 
of the cartridge after it had missed fire liecause of its being the wrong size, 
where the plaintiff relied solely on his own judgment and not that of the 
vendor in making the purchase.

__ _ THE KING v. NOVAK.
* ' Man Holm Court of Appeal, Perdue, C.J.M., Cameron, llayyarl and lh m. '<.,/»,

JJ.A. December 12, 1919.

Contracts ($ IN' A—322)—Agreement with Crown and student nm 
education—Payment of expenses guaranteed by guardi\n< 
Student a minor—Breach—Suit for debt.

The guarantors of a debt owing under an agreement between tie 
Crown and a minor are liable to the Crown for such debt on proof of 
same, when the minor has defaulted.

[Harris v. Ilunibach (1757), 1 Burr. 373, 97 K.R. 355, refend to: 
llanrtH-k v. Hodgson (1827), 4 Bing. 299, 12 Moore 504; Ml’ 
Lekher (1863), 14 C.B. (NX), 654, 8 L.T. 461, followed.]

Statement. Appkal from it judgment of a County Court * .in an 
action by the Crown against the guarantors, on a contract, to 
educate a foreign infant. Reversed.

//. ,/. Symington, K.C., and E. I). Honeyman, for ap]H liant. 
W. 11. Trueman, K.C., and T. 11. Johnson, for respondent. 
The judgment of the Court was delivered by 

Dennistoun,j.A. Dknnistoun, J.A.:—This action was tried in the County 
Court of Winnipeg. Evidence was given on behalf of the plaintiff. 
The defendant declined to adduce evidence and a judgn ont of 
nonsuit was entered.

92



50 D.L.R.] Dominion Law Reports. 413

The plaintiff appeals.
Mr. Trueman for the respondent argues that the contract 

is too obscure, too improvident, and too unreasonable for enforce­
ment. That the infant placed hill self unreservedly in the hands 
of the Crown and that his rights are so indistinctly defined as to 
leave him at the mercy of the Dopartn ent of Education without 
any assurance that he will ever receive a certificate, or a permit, 
or a school to teach in.

Had the contract been one of a con n ercial
firm or even one relating to education by an institution looking 
for a profit, the Court might well have adopted such a view: 
De Francesco v. liarnum (1890), 4.5 C'h.D. 430. Hut it must be 
assumed that the Crown, acting by a res]M>nsiblo Minister, will 
deal fairly and justly by a young student of foreign nationality, 
its only object being to provide qualified teachens for the public 
school if the Province and with special reference to the non- 
Engli -speaking communities. Looked at from this point 
of view, the contract is Ixith reasonable and even generous in its 
terms and one which the guardians of an infant might well be 
advised by this Court to execute on his belinlf.

The student attended the school as provided by the contract 
from about December G, 1911, until June, 1913, when he ran away 
and lias not Ixien heard of since. He obtained no certificate or 
pern it and never liecamc qualified to teach in a public school. 
The sum claimed in this action is $291 for board, lodging, liooks, 
paper, and other materials of w hatsoever kind or nature (clothing 
and wearing apparel excepted) necessary for his health, comfort, 
support, maintenance, and education, being at the rate of 8200 
per annum. That is a very reasonable sum for the services rendered 
by the ( Town.

The agreement states that the student was a minor when the 
contract was entered into and it is evident that the Minister was 
not satisfied to rely uixm the covenant of an infant, even for 
necessaries nor u]>on the probability of recovering from his salary 
as a teacher after he left the school as provided by the agreement. 
He required and obtained an absolute covenant and an original 
undertaking to pay from the defendants Novak and Demczuk, 
"hich is set forth in paragraph 9 of the agreement as follows:

MAN.

C. A. 

The King

Dennistoun, J.A

5442404^
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MAN. 9 And whereas tlie said parly of the second part (the etudent) is a
Q ^ minor witliin the age of twenty-one years, and the above-named panics of

__‘ the third part (guarantors) being the warrantors and natural guardians of
The Kinu the said party of the second part, they the said parties of the thin! pari join

v. in this agreement for the purpose of binding themselves jointly and severally
Kovak. with the said party of the second part to the said Minister and hereby covenant

Dennietoun, J A. with the said Minister that they will hold themselves personally liable* fur the 
repayment of all moneys due to the said Minister for the support, maintenance 
and education of the said |>arty of the second part under the terms and con­
ditions of tliis agreement.

Iii Harris v. Huntbach (1757), 1 Burr. 373, 97 E.R. 355, I < ster, 
J., discussing the liability of guarantors for a person under dis­
ability, says, at page 370 : “The infant was not liable ami then-fore 
it could not lie a collateral undertaking. It was an original 
undertaking of the defendant to pay the money.”

In the case under consideration, it is contended that the 
contract is for necessaries supplied to an infant upon which he 
may Ik* personally liable and tluit the undertaking of the other 
defendants is a collateral promise only. In my opinion the 
covenant relied on is a direct promise, an original undertaking, 
and not one of suretyship, but in any event I do not think it 
makes any difference in this case whether Novak and Deinczuk 
are principals or sureties, as the Crown cannot be guilty of laches 
and thereby permit a surety to lie discharged. Black v. Tin (Jimn 
(1899), 29 Can. S.C.R. 093; De Colyer on Guarantees, 3rd «1., 
page* 440; 15 Hals. 500. The defences pleaded on such grounds 
cannot avail.

It is further argued by Mr. Trueman that there is an absence 
of mutuality; that the contract is not binding upon the Crown, 
and that such a liability must lie established before it can lx- held 
that the defendants are liable on their part. The answer is tluit 
the Crown adopted and ratified the contract entered into by the 
Minister and supplied the infant w ith necessaries for a year ami a 
luilf. The contract has l>ecn fully performed so far as the ( rown 
is concerned, and the defendants are estopjxMl from taking this 
position. Secy, of State for India v. Kamachee Boij< Salaba 
(1859), 7 Moo. Ind. Ap. 470; Huron v. Denmam (1818), 2 Ex. 
107.

Respondent further alleges tluit bi-lingual schools having Ixvn 
abolished by statute in 1910, there was a total failure1 of con­
sideration, as it was contemplated by the agreement that the
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infant was to become a teacher i' a hi-lingual school liefnre any 
liability attached to him or his .cantors. Although hi-lingual 
schools are referred to in one of the recitals of the contract, a 
perusual of the whole document makes it clear that the object 
was to qualify the student as a teacher in the public schools of 
the Province and not otherwise. Through his own default this 
becane impossible. Moreover, hi-lingual schools were not 
alfolished until 1916, 3 years after the student absconded. This 
argument may therefore lie eliminated.

The covenant for payment on the part of the student provides 
for recovery of the amount of the debt from his salary as a teacher 
in a school selected by the Minister after having received a certifi­
cate or permit to teach. In the event of his failing to act as a 
teacher for 3 years, or refusing to teach in the school selected, 
payment of the amount due under the agreement is to Ik* made.

The agreement does not specificiallv provide for tin* contingency 
which has happened whereby the student bv his own act and 
default lias made it impossible for him to obtain a certificate 
or permit or a salary or a school to teach in.

He cannot set up his own breach of faith as an answer to the 
plaintiff's claim. To do so would Ik* fraudulent. Having put 
it out of his power to pay the debt in the manner contemplated he 
must pay it unconditionally for the debt must Ik* discharged. It 
is due and owing to the Crown.

Nor ait* the sureties or guarantors—and I use these terms 
as synonymous under English authority—though a distinction is 
drawn between them in some of the Courts of the* Vnited States 
in a letter position.

The covenant which they have signed is absolute as set forth 
alxive. They bind themselves for the repayment of all moneys 
due to the said Minister for the support, maintenance and educa­
tion of the said party of the second part under the terms and 
conditions of this agreement.

The existence of the debt has been established, the method 
of payment by the student has become impossible through his 
default, and the covenant of the other defendants on the strength 
of which these necessaries were * must now lie resorted to
and enforced: Hancock v. Hodgson (1827), 4 Ring. 269, 12 Moore 
504; M'Intyre v. Kelchtr (1863), 14 C.B. (N.S.) Gf>4, 8 L.T. 461.

MAN.

C. A. 
The Kino

Donnistoun, J.A.

4459
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MAN.

C. A. 

The King

Dennistoun, J A

SASK.

K. B.

Statement.

Big low, I.

I would allow the appeal and set aside the nonsuit entered in 
the County Court. There should lie judgment for the Crown 
for the amount claimed against all defendants with costs here 
and lielow, if d(imand(‘d.

A ppeal allotted.

GILBERT v. GILBERT.

Sax kale hf wan King's Bench, Bigelow, J. December 18, 191 If.
Divorce and separation ($ V B—fiO)—Alimony—Action—Svit monkv.

In an action by a wife against her husband for alimony the Court 
will, upon application before trial, order the defendant to furnish hemrity 
for plaintiff’s costs, in order that she may have her case heard, hut where 
no such application has lieen made and the plaintifT has brought her c.-ise 
to a hearing and has failed the husband will not be made liable for her
"T.SVhv// v. Sewell (1919), 49 D.L.R. Ô94. followed. 1

Order as to costs in an alimony action.
T. A. Lynd, for plaintiff ; I). C. Kyle, for defendant. 
Bigelow, J.:—This is an action by a wife against her husband 

for alimony which I dismissed at the conclusion of the trial. The 
plaintiff asked for costs notwithstanding the action was dismissed. 
I reserved the question of costs, awaiting the decision of the 
Court of Appeal in Sewell v. Sewell (1919), 49 D.L.R. 594. In 
that case Taylor, J., deprived the wife, the unsuccessful plaintiff, 
of costs. The Court of Apjicnl was divided so the appeal was 
dismissed. Had there been an at ion before trial in this cast* 
I would have ordered the defendant to pay plaintiff’s costs or to 
have furnished security for same so as to enable plaintiff to have 
her cast* heard, but there not 1 laving lieen any such application 
before* trial I do not think she is now entitled to her costs against 
the defendant. In Sewell v. Sewell, Newlands, J.A., is imported 
as follows, at p. 599 :—

In Smith v. Smith (1882), 7 P.D. 84, Lord Hannon, the President, at 
page 87, said: “In the Ecclesiastical Courts the wife was entitle»I to have 
her costs taxed de die in diem so as to enable her to defend herself ; but if her 
proctor neglected to take this precaution it was the invariable practice of 
the Court not to make any order for costs in favour of a wife who had brought 
her case to a hearing and had failed But if the wife has brought
her case to a hearing howsoever and fails the husband has never then been 
made liable for her costs.”

There will Ik* no costs to either party.

5
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In re A. S. McDONALD Co., Ltd.
Siii'n Scotia Supreme Court, Harris, C.J., llussell, •/.. liitrhie, K.J., Chisholm 

anil MeUish, JJ. April 22, 1919.

CoMI’.VNIKH (VI C— 348)—JUDGMENT BY URKDITOK—FlLKD AGAINST I.AXDS— 
Winding-!'!* or company—Sai.k of lands by Liquidator— 
Effect of judgment—Winding-i p Act, R.S.C. 1900, ch. 144. 
BBC. 84.

Nn lien shall he created on the property of a company by filing! of a
company by filing of a judgment against, the same, if before such judg­
ment Inis been satisfied, winding-up proeiHilings have been commenced.

[He He y den (1869), 29 V.C’.tj.H. 202; lie Toronto Wood <(• Shingle Co.
(1894), ill) C.L.T. 353, referred to.|

Application by liquidator for directions or n declaration 
under the Dominion Winding-up Act, R.S.C. 1906, eh. 1 1 1.

,/. If. Kenny, for the motion.
R. II. Murray, K.( ’., contra.
Harris, C.J.:—The liquidator appointed under the Winding- 

up Act, R.S.C’. 1906, eh. 114, 1ms applied to the Court for un 
order declaring that a judgment recovered in the Supreme Court 
by the Imperial Oil Co., Ltd., against the A. S. McDonald Co., 
for a debt due and owing, and which judgment was recorded in 
the office of the Registrar of Deeds for the county where the 
hinds i re situate does not constitute a lien or encumbrance u]xm the 
hinds of the company and that the liquidator is entitled to sell 
and convey the lands free from any lien or encumbrance or by the 
judgment. The claim of the liquidator is that proposed pur- 
cliasers of the lands have refused to buy because of the recorded 
judgnent and the estate will get more for the land if it can lie 
sold free and clear of any doubt as to the judgnent being 
an encumbrance.

The first question is as to whether the judgnent binds the 
lands or whether the lien which would otherwise exist is taken 
away bv see. 84 of the Winding-up Act.

Section 84 is in part similar to sec. 13 of the Upper Canada 
lawi|vert Act of 1865, 29 Viet., ch. 18 (2nd sess.), or sec. 83 of the 
Involvent Act of 1875, 38 Viet., ch. 16, and provisions in part 
tin ilar aie to be found in sec. 45 of the Imperial Bankruptcy Act 
of 1883. 46-47 Viet. (In p.), ch. 52, and sec. 11 (1) of the Bank­
ruptcy Act of 1890, 53-54 Viet. (Imp.), ch. 71; «fan the Ontario 
Assignments Act of 1897, R.S.O. 1897, ch. 147, sec. 11, and sec. 
14 of the present Assignments Act of Ontario, R.S.O. 1914, ch. 
134.

N. S.

8. (*.

Statement.

Marrie, C.J.
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N. 8. 1 quote1 S(‘c. 83 of ‘ho IitBolwnt Act of 1875:
8. C. 83. No lien or privilege upon either the |>eraoniil or real estait- uf the

A*. 8*
McDonald 

Co. Ltd.

insolvent shall be created for the amount of any judgment debt, or of t in mi,.,, 
eat thereon, by the issue or delivery to the sheriff of any writ of execuii ii nr 
by levying upon or seizing under such writ the effects or estate of the invulu-m. 
if Indore the payment over to the plaintiff of the moneys actually levied mulcr

Harris, C J. such writ, the estate of the debtor has been assigned to an assigns, <>r if |>r<>- 
ceedings to place the same in liquidation under this Act, have been adi-iiud 
and are still pending, hut tins provision shall not affect any lien or prixilvgv 
for costs which the plaintiff posw-sses under the law of the Province in « Inch 
such writ shall have lieen issued.

This is sin ilcr to the other Acts rcfcrnul to. It will In m.teil 
th.it it docs not «'ciil with tin* lien creoted by the registration 
of n judgment for the purjx se of binding him's end it w; > held 
in Ihrchcr v. Austin ( 1875), 5 Pugs. (N.H.) 55, by the Sup.vMc 

Court of New Brunswick that a judgment a memorial of 
which had been registered could lie enforced against tin real 
estate of a jierHon who afterwards became insolvent ml 
made an assignment under the Insolvent Act of 18(111, 32-115 \ ict.. 
eh. l(i. The san e conclusion was reached by the Supreit e Court 
of Nova Scotia in the case of Murdoch v. Walsh (1873). ll ( 1,1.
(NX) ids

It would seem that sec. 84 of the Winding-up Act must h vo 
Ihs‘11 enlarged in its scojk* to get rid of the effect of these i-i uv

In Clarke’s Insolvent Act, 1877, at page 2411, he s: vs ol •
83 of the Insolvent Act :

The aim and policy of the insolvent law as expounded in this scciimi 
are to prevent all judgment debts, without exception, becoming a lien if tin- 
money recovered is not paid over before the insolvency.

And at 250:
In the Province of Ontario, before the passing of the Act, an cvviiimi 

creditor, when he placed his writ in the sheriff's hands, had a particular lien 
on his debtor’s property, to the extent of his debt and costs. This section 
deprives liim of that lien, for the judgment debt, under the circumsiances 
stated; but it does not affect his lien for the costs of recovering that judgment, 
and a judgment creditor who has an execution in the sheriff’s hands at 11n­
time the assignment is made, is entitled to rank for his costs of the judgment 
as a privileged creditor, against t he insolvent (/n rc Ilcyden (18011), 29 V.( '.tj.B. 
202; overruling In re ltoss (1800), 3 P.R.U.C. 394; see also Canada l.nndti 
Credit Co., v. McAllister (1874), 21 Grant 593).

Where proceedings for compulsory liquidation are taken under the 
Act, and an attachment is issued, money which has been levied by tin- sheriff 
under an execution against the debtor, but which has not been paid over to 
the judgment creditor, passes to the assignee, under tliis section (llullen v. 
Harding, 1871; Steven’s Digest, N.H. Reports, 3rd cd., page 413).
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In the case of He Heyden, 29 U.C.Q.H. 262, Morrison, J., 
delivering the judgment of the Court, said of the corresponding S. C.
section of the Insolvent Act, at 264, “The object of the section jN RE
was to provide against judgments lxdng a lien.” McDonald

There an* similar declarations as to the sections of the Bank- Co. Ltd. 
j ruptcy Acts dealing with the matter and in Mitchell on Canadian Harrü/cj.

Commercial Corporations at 1552-1553 he says of sec. 84:
The aim and policy of the section are to prevent all judgment debts, 

without exception, becoming liens, if the moneys recovered are not paid over 
l before the commencement of the winding-up.

It is argued that some meaning must be given to secs. 76 to 
80 of the Winding-up Act, and that these sections recognise that 
there may lie registered judgn cuts not validated by sec. 84.
There is a suggestion that these sections may lx* given effect to 
where money luis l>een lent on the security of a judgn ont. I 
express no opinion on this jK>int. It is sufficient to say that 
the judgment in question is not of that class and the jxdnt does 

. not arise here.
The lien which the* judgment in question constituted under 

the* statute of Nova Scotia seems to 1m* taken away by see. 84 
and under that section the latur can sell and dis|M>se of the 
lands fine from any lien or encumbrance so far as the judgment is 
concerned.

A question lias been raised as to whether the ( ourt should 
on summary application make the order for or grant an
order giving leave to the liquidator to bring an action.

In lie Toronto Wood and Shingle Co. (1894), 30 C.L.T. 353, 
at 356 the Master in Ordinary in Ontario said:

And it must be kept in view ‘hat the intention of this Winding-up Act 
and of all legislation respecting insi Ivency is to get witliin the control of one 
Court all the estate of the insolvent company to settle there all claims of 

I debt, privilege, mortgage, lien or right of property ujkjii, in or to any effects 
I or property of such insolvent company in the simplest and least expensive 
I way, and to distribute its assets among ,t.s creditors in the most exjKiditious 
I manner |x>ssible, and not to have the pnx 'tedings of the Winding-up Court 
I or the distribution of the assets delayed or ini|x*ded by or de|iendent upon 
I outside or expensive litigation in other Courts.

This is, I think, a correct statement us to the matter, and I 
I think the effect of the various sections of tin Act is to give the ( ourt 
I power to make the order asked for. If it h perfectly clear, as I 
I think it is, that the judgment is not to lx* regarded as a lien upon 
I the property, and if as is alleged by the liquidator, the fact of the 

30. —50 D.L.R
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judgment living on record prevents, or interferes with, the sale on 
proper tern s of the lands, then it seems clearly to lie th(‘ duty of 
the Court to protect the creditors and the estate by an order such 
ns is asked for. There are no facts in dispute and to give h v< 
to bring an action would have no result except to increase the 
costs and delay the winding-up proceedings for many months.

The judgment creditor should, as a condition of the order, In- 
paid his costs of recovering the judgment; otherwise he will lie in 
a worse position than the other creditors.

Them should Ik* no costs against the judgment creditor on the 
nation.

Russell, J., Ritchie., E.J., and Chisholm, J., concurred 
with Harris, C.J.

Mellish, J. (dissenting):—This is an application to the Court 
for directions or a declaration under the Dominion Winding-up 
Act. A Winding-up Order has been made and a liquidator 
appointed who is desirous of selling the real property of the 
company. The Imperial Oil Co., before the winding-up proceed­
ings were taken, obtained a judgment against the McDonald Co. 
which was duly registered in the Registry of Deeds where the 
lands lie. The Court is asked by the liquidator to make a declar­
ation that no lien or charge exists by reason of this registry and 
that the liquidator is at liberty to sell these lands unburdened 
by the judgment. Section 1G of the Nova Scotia Registry Act, 
R.S.N.8. 1900, ch. 137, is as follows:

16. A judgment, a certificate of which is registered in tin- manner by this 
chapter provided in the registry of any district, shall, from the date of kiioIi 
registry, bind and be a charge upon any land within the district of any person 
against whom such judgment was recovered, whether such land was acquired 
before or after the registering of sucli certificate, as effectually and to the 
same extent as a registered mortgage upon such land of the same amount 
as the amount of such judgment.

This is in effect, I think, a re-enactment of old Provincial 
legislation.

Sec. 84 of the Dominion Winding-up Act is as follows, R.S.C 
1900, ch. 144.

84. (2) No lien, claim or privilege shall be created upon tin- real or 
personal property of the company, or iq>on any debts due or accruing or 
Incoming due to the company, by the filing or registering of any memorial 
or minute of judgment, or by the issue or making of any attachment or 
garnishee order or other process or proceeding, if, before the payment over 
to the plaintiff of the moneys actually levied, paid or received under such

5
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writ, memorial, minute, attachment, garnishee order or other process or pro­
ceeding. the winding-up of the business of the company has commenced; 
provided that tliie section shall not affect any lien or privilege for costs, 
wliieh the plaintiff possess*» under the law of the Province in wliich such writ, 
attachment, garnishee on 1er or other process or proceeding was issued.*

We are asked to <leelare that his latter section in effect annuls 
the lVovincial swtion allow quoted, at least to this extent,— 
that the registry of a certificate of an unsatisfied judgment 
constitutes no elutrgv on the land of an iucor)>orutcd company, 
no matter when made, if when the company is sulisequently living 
would up under the Dominion Act.

1 am not prepared to assent to this very broad pro|iosition 
as a general stateirent of the law. 1 do not think we have liefore 
us sufficient material to enable us to determine whether sir. 84 
above quoted is applicable to the particular circumstances of the 
present caw*.

It is not shewn how or when the company which is living 
wound up was incorporated, or how see. <i of the Winding-up Act 
is applicable to that company. It is not shewn whether or not 
the company was solvent when the judgment in question was 
registered. The question raised appeare to lie one in my opinion 
of great difficulty, if one can judge from the meagre materials 
before us. That registered judgments may constitute valid liens 
even against the property of rompant that are living wound 
up would appear clear from see. 80 of the Act—under what 
circumstances? If we grant the application on the material liefore 
us we must answer- -“Under no circumstances.” I am not pre­
pared to say this. Is sec. 84 intended to annul liens and eluirges 
created under Provincial statutes? And, if so, to wluit extent 
and under what conditions?

1 would decline to make the declaration asked for hut would 
give the liquidator leave to determine by action the question 
at issue if he lie so advised.

Application yranted.

8. N.

8. C.

V K
McDonald 

Mellieh. J.

•Repealed 7-8 Ed. VII. 1908, cb. 75, aec. 1.

9
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Re DEVOLUTION OF ESTATES ACT.
Re BAKER ESTATE.

Sa*katchcu'an Court of A ppeal, llaultain, C.J.S., Norland* and Lanumt, .1.1 | 
December tS, 1919.

Descent and distribution (f I E—20)—Will—Rkihth of widow me
LIFE OR UNTIL RE-MARBIAOK—RlUHTB OF CHILDREN—Pru\ m,,x

FOR WIDOW LEM THAN IF TKHTATOR HAD DIED INTESTATE |{|,,||T
to relief—Devolution of Estates Act. R.8.8. 1009, vu. I ; wu
AMENDMENTS.

The |»rovisionR of the Devolution of Estates Act, R.8.S. 1909. r|, 4:1, 
na amende! by 1 Geo. V. 1910-1911, eh. 13, must Is* strictIv interpreted 
A widow may obtain relief against the provisions of a will by whirl, si,,, 
is left a lesser share of her late husband's property than she would lm, 
reeeived had lie died intestate.

Appkal by widow from a refusal to grant an application under 
sections 11a and llg of the Devolution of Estâtes Act (Sask.i. 
Reversed.

fr. A. ('ruise, for appellant; H. Fisher, for the official guardian. 
H aultain, C.J.S.:—One T.H.O. Baker died in Decemlier, 1918, 

leaving a widow (the apjiellant), and three infant children all under 
the age of 10 years. By his will, after providing for payment 
of his debt* and funeral expenses, he left the whole of his pro|M»rty 
to his executors on the following trusts:—

Firstly, to sell and dispose of my real estate and fiersonal property or no 
much thereof as they may deem advisable as soon after my death as to them 
shall appear necessary or expedient either at public or private sale, which­
ever they shall think best, and to execute all transfers and other documente 
necessary to give title to the purchaser or purchasers thereof. (As a sug­
gestion only to my executors and trustees I mention that my wife and family 
might find it more convenient and be able to live with less expense after 
my demise on the south-east quarter of section 28, 33, 22, west of the third 
meridian, if 1 should jjossess this property at the time of my death, in which 
case it might not be advisable to sell the said quarter at least for some time. 1 

Secondly, to collect in all accounts and debts outstanding as soon after 
my decease as possible and the proceeds of such sales and collection as afore­
said after paying all my debts and funeral expenses to invest in goes! security 
on real estate, preferably farm property in Canada, and when necessary to 
re-in vest the same.

Thirdly, to pay over to my wife until she shall rc-marry or until her death, 
whichever event shall hap|ien first, the entire interest or proceeds from the 
aforesaid investments. And I direct my said wife to apply the said proceeds, 
so long as the same shall be paid to her, for her maintenance and support 
and the maintenance and sup|>ort of my children.

Fourthly, should my wife re-inarry or die while any of my said children 
are under the age of twenty-one years, I direct my executors and trustees 
to then apply the interest and proceeds from the said investments towards 
the maintenance and support and education of my said children in such 
proportions as their needs may require, and the funds at the disposal of 
my said executors and trustees may admit of, until such time as my youngest
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living child shall l>e of the age of twenty-one years, at which time I direct 
my executors and trustees to realise upon the said securities and pay over 
to my children then living all my property share and share alike.

Provided only that should any of my cliildren now living lie then dead 
leaving child or children them surviving the share or shares which would 
have gone to my said child or children g I direct to he paid to my
grandchild or grandchildren share and share alike.

Should my wife «lie or re-inarry after my youngest child then living is of 
the age of twenty-one years, I then direct my said executors and trustees 
upon the death of my suid wife or u|>on her re-marriage, whichever event 
may happen first, to realist? upon the said securities and to pay over to my 
children then living all my property whatsoever share and share alike, pro­
vided only that should any of my children now living lie then dead leaving 
child or children them surviving, the share or shares which would have gone 
to my suid child or cliildren if living, 1 direct to be paid to my grandchildren 
share and share alike.

Fifthly, if upon the death of my wife all my children should also be dead 
leaving no children them surviving, I then direct my executors and trustees 
to pay over all my property to my next-of-kin share and share alike.

Sixthly, 1 direct that such portion or portions of the said securities as 
may lie necessary for the purpose, lie realised upon, and the proceeds applied 
to the support and maintenance of my said wife and children for so long 
and for such (leriods as may lie necessary to secure for my said wife and 
children a comfortable living.

An application was made l>y the widow undvr secs. 11a and 
llg. of the Devolution of Estates Act, R.S.S. 1909, eh. 43, as 
amended by 1 Geo. V., 1910-11, ch. 13, which are as follows:—

llfl. The widow of a man who dies leaving a will by the terms of which 
his said widow would in the opinion of the Judge before whom the applica­
tion is made receive less than if he had died intestate leaving a widow and 
children may apply to the Supreme Court for relief.

lip. On any such application the Court may make such allowance to the 
applicant out of the estate of her husband disposed of by will as shall in the 
opinion of the Judge lie equal to what would have gone to such widow under 
this Act had her deceased husband died intestate leaving a widow and children.* 

This application was refused by the Judge to whom it was 
made, and the widow now appeals.

The reasons given for refusing the application are as follows:—
The sole ground of the application is that she is entitled as of right to 

one-third of the estate and the limitation on re-marriage makes the licquest 
under the will of less value than her distributive share would lie.

In my opinion if the Legislature intended to confer on a widow a right 
to demand at least her distributive share as an intestacy and |>ermit her 
to elect against any testamentary disiiosition depriving her thereof, they 
would have plainly legislated therefor. It is difficult to lay down any general 
rule as to the application of the section. But where as here the testator 
appears to have fully appreciated the moral resimnsibility and made ample

•See the Devolution of Estates Act, 1919, 9 Geo. V. 1918-9 (Sask.), ch. 20.
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provision for liis wife during her lifetime up to the time when his responsibility 
would cease, and be accepted by another and those who might suffer if the 
widow receive»1 money would be their infant children, it does not appear 
to me that the vidow really needs “relief.” The Act was never intended 
to compel a husband to provide a dowry for his widow on re-marriage 

The application is dismissed with costs to be paid by the applicant.

If the deceased had died intestate, his widow would have 
been entitled to 1/3 of all his property absolutely. It cannot 
be argued, therefore, that under the terms of the will she would 
not receive less than if he had died intestate. Under those terme 
she is obliged to apply the income arising from the trust fund for 
her maintenance and supi>ort and the maintenance and support 
of the 3 children so long as they live. That practically means 
that she will only have the ltenefit of one-fourth of the estate, 
and that only so long as she remains unmarried. I will not go 
so far as to hold that the wife's right under this legislation is 
absolute, and that relief should always la* granted without regard 
to all the circumstances of the case.

It is quite clear from section llg of the Act, that the wife lias 
ndt an absolute right to 1/3 of the property, as that section gives a 
large discretion to the Judge as to the nature and amount of the 
allowance to be made.

But where, as in this case, the wife is left manifestly worse off 
than she would have l>ecn in the case of intestacy, and has done 
nothing to disentitle her to relief, I think the relief ought to lie 
granted.

I would therefore allow the appeal. The order dismissing the 
application should be set aside and an order made declaring the 
appellant entitled to one-third of the estate.

The costs of all parties should be paid out of the estate.
Newlands, J.A., concurred with Lainont J.A.
Lamont, J.A.:—This is an application by the widow of the 

late Thomas H. V. Baker, for an order that the executors of the 
w ill of her late husband do pay to her 1/3 of the proceeds of all 
projierties of which her husband died possessed.

Baker died in December, 1918, leaving a widow* and 3 infant 
children, the eldest of w hich is stated to be under 10 years of age. 
He left property to the value of $30,(XX). By his will, which 
was made in March, 1915, he left all his property to his executors 
in trust to realize the same, pay his debt and funeral expenses,
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ami invest the remainder in good securities. The will then 
contained the following:—

Thirdly, to pay over to my wife until ihe shall re-marry or until her death, 
whichever event Khali hap|ieii finit, the entire interest or proceeds from the 
aformsid investments. And I direet my sai«l wife to apply tlie saitl pro- 
mnlh, no long a* the same shall lie paid to her, for her maintenanee and sup- 
(■ort ami the maintenance and sup|»ort of my ehihlren.

Fourthly, should my wife remarry or tlie while any of my sait! ehihlren 
are under the age of twenty-one years, I direet my executors anti trustees 
to thee apply the interest ami proceeds from the said investments towards 
the maintenanee, support ami edueation of my said ehihlren in such prop »r 
lions as their needs may require and the funds at the tlis|xisal of my said 
executors anti trustee» may admit of, until such time as my youngest living 
child shall be of the age of twenty-one years, at which time I direct my execu­
tors anti trustees to realise upon the said securities and pay over to my ehihlren 
thee living all my property share anti share alike.

The application in made under the Devolution of Estates Act, 
K.S.8. 1909, eh. 43, as amended by 1 (îeo. V., 1910-11, eh. 13. 
Sections 11a and llg of the Act read as follows:—

iSce judgment of Haultain, CJ.S.)
Power is then given to the Court to direct that any allowance 

made may be by way of an amount payable annually or otherwise, 
or a lump sum to be paid, or of certain property to lie conveyed 
to her for life or for a term of years or for her use and benefit, as 
the ( ourt may see fit.

Sr. 4 of the Act provides that if a man «lies intestate leaving 
a widow and a child or children or issue 1/3 of his real and pereonal 
property shall go to his widow.

The language of sections 11a and llg clearly indicates an 
intention on the part of the legislature to restrict the right of a 
man to dis]>ose of his property by will to the exclusion of his wife.

From the addition of dower by the Territories’ Heal I’roperty 
Act to the enactment of the above sections, a man living in the 
territory now forming this Province had the power to disjxisc by 
will of all his property without making the slightest provision for 
his wife and children. Cast's arose in which men* willed away 
their property without making any, or sufficient, provision for the 
widow and cases of such hardship arose that the I,egislature took 
steps to prevent the injustice 1 «ing continued.

The legislature had previously provided that in case a man 
died intestate leaving a widow and child, or children, 1/3 of his 
real and persona! property should belong to the widow. The
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Art as it now stands gives the Court jurisdiction to place the 
widow in as favourable a position where her husband has made a 
will but in which he has not left her as large a share of his property 
as would have been hers had he died without a will.

The first question therefore is: Did the deceased Baker h\ his 
will leave his widow 1/3 of his real and personal estate?

A perusal of the will shews that he did not. He left her only 
the income until she remarried (if she should remarry), and even 
then she was directed to use that income for the maintenance of 
the children as well as herself. If she re-married, she lost it all.

The trial Judge was of opinion that if a man made ample 
provision for the needs of his widow until she married another, 
whose duty it would be to provide for her maintenance, that she 
did not stand in need of “relief.” With deference. 1 think he 
misinterprets! the language of section 11 (a). The “relief” for 
which a widow may apply to the Court is not the procuring of 
such a sum of money as will be sufficient to provide her with Un- 
necessaries of life according to her station. It is relief against 
the provisions of a will by w Inch she has been left a lesser share of 
the property of her late husband than she would have had received 
had he died intestate. If the will does not leave her the equivalent 
of what she would have received upon intestacy, she need not In- 

1 >ound by its terms but may apply to the Court for that equivalent. 
This is what the widow has done here, and in my opinion she is 
entitled to 1/3 of the estate.

1 do not see that either she or the children would‘lie placed 
in any 1 fetter ifosition if the Court gave her that share in any of the 
wavs provided by the Act other than by way of a lump sum. I 
think, therefore, she should be given a lump sum. See Re Ostrander 
Estate (1915), 8 S.L.R. 132; Re Estate of Joseph Damson (19191, 

46 D.L.R. 259, 12 S.L.R. 107; Dreury v. Dreary, 30 D.L.R. 581, 
(1910] 2 A.C. 631.

The upi>en! should lie allowed, the order dismissing her applica­
tion set aside, and an order made decreeing that she is entitled 
to a one-third share of the real and personal property of the 
deceased. The costs of all parties to be paid out of the estate.

A pjteal allouai.
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THE KING v MANDACOS.

W«, Sat'hi Supreme Court, lAinyicy mid l)ni*dnlt. JJ., Ritchie, K.J., and
MeU ink, J. Deermbei /», I HU).

B.UI. XM> RRCOGNUANCB (f 1—17)—tilSTBRAT—ChaRUR AT PRELIMINARY 
HEARING—CHARGE BY GRAND il KY MoTJON TOUT ASIDE.

\ I tailor remains res|MniHihlv for n prisoiirr Iteing brought into Court 
rxen though the vluirgv on which tin* nmiwxl was committwl for trial 
ww later el uinged to a molt* serious rlmrge by tin* gram I jury. Tin* 
IimiI may 1m* estreated. if tlu* priaimer is not prodim-il.

Motion to not aade entreat of hail. Dismissed.
,/. ./. Power, K.(\, in support of motion.
Andrew Cluney, K.C., for the Attorney-General, contra. 
Lonolky, J. (diwenting):—In this ease the bailor undertook 

to lie responsible for the prisoner being brought into Court and 
charged with the crime of improper assault. As a matter of 
fact the jury brought in the prisoner for rape—one of the most 
serious crimes with which he could be charged. The bailor 
PetrojKilis would say, properly, that he did not give bonds for 
the appearance of the prisoner on such a charge as this, and would 
not have gone as bondsman for such a charge as this, and we have 
clear undisputed Canadian authority, vis: The Queen v. Ritchie 
(1865), I C.LJ. (N.8.) 272, 3 Can. Cr. Cas. 5, and The Queen v. 
Wheeler (1865), 1 C.LJ. (X.S.) 272, 3 Can. Cr. Cas. 7. 1 am 
not aware that these determinations—one by the highest Judge 
in Ontario, and the other by a distinguished Judge in the Province 
of Manitoba, now since deceased - -have ever been calk si in 
question, and therefore I think that the hunting up of cases in 
Massachusetts is unnecessary and of no significance, and they 
ought not to lie considered by this Court.

The application, therefore, in my opinion, should lie allowenl.
Mflush, J.:—This is an application to set aside an order of 

the Chief Justice authorising the estreat of a recognisance. The 
application is made on behalf of a surety, Nicholas PetrojKilis.

It ajijiears from the printed record before us that an informa­
tion for rajie committed by Mandacos and another was laid and 
hoard la-fore W. R. McDonald, Stijiendiary Magistrate for the 
County of Halifax, on May 8, 1918. The magistrate heard 
the evidence and committed the accused for trial at the next 
Criminal Court upon the charge of indecent assault, as he was 
of opinion that the evidence would not sujijxirt the charge of
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rape. On May 16, 1918, the accused, Mandacos, was admitted 
to hail upon entering into a recognisance with Petropolis as surety, 
conditioned as follows:

If therefore the said Basil Mandacos will appear at the next court of 
criminal jurisdiction to be holden in and for the county of Halifax and there 
surrender liimself into the custody of the keeper of the common jail there 
and plead to such indictment as may lie found against him by tin grand 
jury for and in rcs|>eet to the charge aforesaid and take liis trial upon the 
same, and docs not depart the said Court without leave, then the said recog­
nisance to be void, otherwise to stand in full force and virtue.

This condition is in the statutory form required by the < an. 
('rim. ('ode and the English Indictable Offences Act, 1K4K. nt.

Mandacos did not appear at the said Court and is still apparent­
ly out of the jurisdiction. The grand jury found an indictn eut 
for rape against him at said Court.

The motion to discharge the order estreating the recognisance 
is made before us upon the sole ground that the surety was required 
by the terms of the recognisance to have Mandacos before the 
Criminal C’ourt only in the event of an indictment being found 
against him for the charge upon which he was committed, viz.: 
Indecent assault; and that consequently, no such indictment 
having lieen found, no condition of the recognisance was unful­
filled.

In my opinion this is not the proper interpretation of the 
condition.

I think, under the recognisance in question, the accused was 
1 found to appear in Court and not “depart the said Court " without 
leave, whether any indictment was found against him or not. 
The main object of the recognisance, in my opinion, is to keep 
the accused under the control of the Court just as if he had been 
committed for trial, in which case, even if no bill were found, 
against him, he would nevertheless not l>e discharged without 
an order of the Court.

I very much regret that I am unable to agree with the view 
expressed by Hagarty, J., and Morrison, J., in the case of The 
Queen v. Wheeler and Queen v. Ritchie, reported in 3 < an. Cr. 
Cas. at 7 and 8.

The argument that the surety might lie willing to Itrome 
bail for a lesser offence and not for a greater is, I think, with 
great respect, even if precisely relevant, which I much doubt,
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insufficient to control what I conceive to he the true meaning and 
plain construction of the recognisance. The surety is not strictly 
bail for any offence, hut for the appearance of the accused, and 
the amount of his liability remains the same whatever the charge 
against the accused may be. This is pointed out in the old case 
of Rex v. Ridpath, Fortes 358, where the point seems to have 
been raised. By parity of reasoning to that adopted in this 
argument the recognisance would, I think, be equally void if the 
indictment was for a lesser offence than that originally charged, 
because if the surety is only bail in rcs]>ect of one offence he should 
not be held to be bail in respect of another.

1 am much impressed by the case of The State v. Stout (1829), 
11 N.J.L. 124 (1830), at 302, and am of opinion that the views 
therein expressed are more in accordance with the true interpre­
tation of the document in question. The case of The Queen v. 
Hamilton (1899), 3 ('an. Cr. Cas. 1, is not, I think, an authority 
in i>oint on the facts therein disclosed, although the Judges who 
decided it apparently adopted the decisions in the cases of The 
Queen v. Wheeler and The Queen v. Ritchie above referred to. 
In the case of The Queen v. Hamilton the recognisance was con­
ditioned simply on appearing “to receive sentence.” The con­
viction in the meantime having been quashed it would appear 
inequitable to estreat the recognisance if there was nothing else 
for which he could be detained if he had api>eared. It appears 
from the judgment of Killam, C.J., in this case that no authority 
was found opposed to that of the Ontario cases relied on.

1 also refer to the following authorities: Commonwealth v. 
Teevens (1887), 143 Mass. 210; O'Brien v. The People (1800), 
41 III. 456; The State v. Hancock (1892), 54 N.J.L. 393; Silvers v. 
The State (1890), 59 N.J.L. 428.

Drybdale, J., and Ritchie, E.J., concurred with Mellish, J.
Motion dismissed.

N. S.

s. c.
The King 

Mandacos.

Mellish, I.

Drysdele, I 
Ritchie. K.J
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BROWN v. BANK OF OTTAWA.
SaskaU'hev'nn Court of .4 ftprol. IIoullain, C.J.S., Xeiolandt and Lamont. .1.1 \ 

Üecembvr dS, I Via.
Ji iHiMKxr i§ VII A—2H8)—Petition to revoke—Evidence An 

i'eiwry—Action decided on evidence ok applicant.
An application to «et unit le n judgment on the grounds of perjury on 

the purl of one party's witnesses will not he granted, when tin merits 
of tlie action wen* derided on the evidence given by the party who makvt 
the application.

Appeal in an action to set aside a judgment on the grounds 
that it was obtained by fraud. Affirmed.

P. //. Gordon, for respondent.
The judgment of the Court was delivered by 
Newlands, J.A.:—This action is to set aside a judgment as 

having been obtained by fraud; the frautl alleged lieing the perjury 
of defendant's witnesses who were also their employees. The 
action in which the judgment was obtained was on 3 claims: 
(1) A claim for damages for breach of contract for not advancing 
money as agreed ; (2) damages for illegal seizure and sale of 
plaintiff's live stock, and (3). damages for malicious prosecution 
on a criminal charge.

1 tried the action in question, and on looking up the proceedings 
on that trial I find that 1 dismissed the first claim upon the plain­
tiff's own evidence, and as to the third: that, although there was a 
favourable termination to the proceedings in the plaintiff’s favour, 
the Attomey-t iencral having declined to lay a charge, by the 
plaintiff’s own evidence he was guilty of the offence as charged. 
I therefore dismissed l>oth these claims as a result of the plaintiff's, 
not the defendant's, evidence, so that neither perjury nor fraud on 
the part of the defendant entered into my judgment. On the 
other claim, that for damages for illegal seizure and sale of plaintiff's 
live stock, I found in favour of the plaintiff for $150.

The principal evidence given by defendants was on their 
counterclaim, u]>on which 1 found in their favour; the only dispute 
being as to the amount plaintiff owed defendants.

t’pon the argument of this ap|'eal, plaintiff, who ap|*carcd 
on his own behalf, stated that he had no other witnesses than 
those that appeared at the former trial; therefore, before the 
judgment can be quashed on the ground of perjury, another Court 
would have to rehear the case and decide upon the same evidence 
as was before me which of the witnesses was telling the truth.
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This to my opinion would lx* only a retrial of the original cause 
of action; in other words, the present application is for a new trial 
on no other grounds than the assertion of the plaintiff that defend­
ant’s witnesses perjured themselves, and when it is considered 
that this evidence only applied to the counterclaim, the plaintiff’s 
cause of action having been either dismissed on his own evidence 
or found in his favour, it will readily Ik* seen that it is an applica­
tion that would not l>e granted.

1 think the stay granted until plaintiff pays the costs of the 
former action should stand, and that the appeal should lie dis­
missed with costs. Appeal dismissed.

CANADIAN GRAIN Co. Ltd. v. NICHOL.
Saskatchewan King’s Bench, Bigelow, J. December IS, 1919.

Hrokkkk (Ü II B—12)—Salk or grain—Diffkkknt hvykrh—Loss— 
Commission—No privity of contract.

A broker who does not procure privity of contract between two princi- 
|ni1h, and fails to establish performance of tin* contract for which he was 
employed, cannot succeed in an action for loss sustained by him and for 
commission.

|Beamish v. Richardson 11913] 13 D.L.R. 400 (1914), 10 D.L.R. 855, 
49 Can. 8.C.R. 595; Smith drain Co. v. Round (1917), 30 D.L.R. 015, 
10 8.LR. 308, followed.:

Action by a broker to recover commissions on a sale of grain. 
11. Phillipps, K.C., for plaintiff; ./. .4. Allan, K.(’., and C. A. 

Cruise, for defendant.
Bigelow, J.:—The plaintiff is a broker dealing in grain. On 

July 19, 1916, the defendant instructed plaintiff to sell for him 
on the Winnipeg market 5,000 bushels of wheat for delivery in the 
month of October at the price of $1.14,V\ per bushel. The plaintiff, 
through its agent, on the Winning Grain Exchange, Norris 
Commission Company Ltd., made the said sale. The name of the 
purchaser is not mentioned in the confirmation slip sent by the 
Norris Company to plaintiff or in the confirmation slip sent by 
plaintiff to defendant. On July 20, 1916, plaintiff sent defendant 
this letter:—

1). Nichol, Saskatoon, Saak.—Dear Sir,—We enclose herewith confirma­
tion of the following trade made to-day for your account, sold five Wpcg. 
Oct. wheat at $1.14M—Yours truly, Canadian Grain Company, Limited, 
per L. D. Peterkin.
and the slip enclosed in the last mentioned letter reads as follows:— 

Canadian Grain Co., Limited, Grainger Building, Saskatoon, July 20th,

SASK.

C. A.

Ottawa.

Newlands, J.A.

SASK.

K. B

Statement.

Bigelow. J
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SASK. 1916.—D. Nichol, 711 14th Street, City.—We beg to confirm the following
K. B. transactions made by us to-day for your account : Sold: Quantity M. 5, 

Market W|«g., Delivery Oct., article wheat, price 114^. These transitions
Canadian

Nichol.

are made subject to the rules and customs of the Exchange at the place of 
contract, and the right is reserved to close the transactions when the margins 
are exhausted, or nearly so, without giving further notice. The Canadian 
Grain Co., Limited, per S. Edwards.

Bigelow, J Similar transactions were entered into on July 21, 2,000 
bushels at $1.15 and on July 27, 2,000 bushels at $1.23.

On October 24, 1916, at the request of plaintiff’s officer, 
Vanatter, defendant signed a slip instructing plaintiff to buy 
9,000 bushels of wheat for Octolier delivery at the market price, 
which plaintiff, through its agent, the Norris Company, Is night 
on the Winnipeg Exchange at $1.81 per bushel. Vanatter says 
he obtained these instructions to prevent further loss when he 
discovered that defendant could not deliver the wheat which he 
had agreed to. I accept this evidence.

This action is brought to recover the loss sustained by the 
plaintiff on these transactions and for commission.

The defences relied upon are: First, that the contracts are 
illegal, being contrary to section 231 of the Criminal ('ode; second, 
that the plaintiff did not make privity of contract between two 
principals.

Vanatter, the vice-president of the plaintiff, gave evidence 
that at the first conversation defendant wanted to sell wheat for 
delivery in the fall. The defendant agrees with that first con­
versation. Vanatter explained that plaintiff would need some 
protection as a guarantee for delivery and accordingly defendant 
paid plaintiff $350 for that purpose. Wheat advanced in price and 
plaintiff agreed to carry defendant if he would sign a hindinr 
agreement to make the deliveries and defendant then entered 
into this agreement:—

Made in duplicate the 20th day of July, A.D. 1916.
This Agreement between the Canadian Grain Company, Limited, herein- j 

after called the “company,” of the first part, and D. Nichol, of the city of 
Saskatoon, in the Province of Saskatchewan, of the second part.

Witnesseth that the parties hereto mutually agree as follows:—
(1) The seller does hereby constitute and appoint the company, and the 

company agrees to act, as the seller’s agent, to sell on the Winnipeg drain 
Exchange and according to the rules and regulations thereof 5,000 bushels 
of wheat for delivery in the month of October at and for the price of \MH 
cents per bushel; bushels of......... for delivery in the month of
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at and for the price of . cents per bushel bushels of..............for
delivery in the month of..........at and for the price of...........cents per bushel.

(2) The seller hereby warrants that he has now under crop: in wheat,
140 acres of the S.W. Y\ sect. 22 and N.W. M sect. 15-36-2-3, and in wheat 
200 acres of the N. \4 sect. 11 35-2-3, and in flax.......... acres of the...........

(3) The seller covenants and agrees with the company to deliver all 
grains sold by the company on his behalf, and further covenants and agrees 
that all grain so delivered shall grade not lower than numlier three Northern.

(4) The seller covenants and agrees to indemnify and save harmless the 
company from all loss or damage arising directly or indirectly from failure 
of tiie seller to so deliver.

(5) It is understood and agreed that delivery herein means that all grain 
sold by the company on behalf of the seller shall be received in the terminal 
elevators at Fort William on or before the last day of the month named 
for delivery.

(G) The seller docs further constitute and appoint the company anil the 
company agrees to act as the seller's agent to market all shipments of grain 
made by the seller of all grain grown by the seller in the year 1916, and the 
seller agrees to consign all such shipments to the company and to pay to 
the company one cent for each bushel of grain so marketed.

In witness whereof the party of the first part has hereunto affixed its 
corporate seal duly attested by the hands of its projier officers, and the party 
of the wn-ond part has hereunto affixed his hand and seal, the days and year 
first above written.
Witness to signature of David Nichol For The Canadian Grain

8. Edwards. Company, Limited.
PerC. It. Vanatter.

For the seller
, David Nichol.

Similar agreements were entered into on July 21 and 27, 1916.
Lloyd Petcrkin, a clerk in the plaintiffs office at the time, also 

swears that defendant told him when he sold the first 5,000 bushels 
that he intended to deliver the wheat. 1 find from the evidence 
that at the time the instructions were given to the plaintiff to sell, 
plaintiff and defendant intended that the wheat was to be delivered 
and the transaction in question does not come within sec. 231 of 
the ( riminal Code. This disposes of the defence of illegality.

As to the other defence that the plaintiff did not make privity 
of contract between two principals: see Smith Grain Co. v. Pound 
(1917), 36 D.L.R. 615, at 618, 10 8.L.R. 368, per McKay, J.:—

The plaintiff sues as an agent who was employed to sell defendant's wheat; 
he does not claim that defendant sold the wheat to him. He would, there­
fore, in my opinion, in order to succeed in his action have to shew that he 
made a valid and subsisting contract between defendant and a third party, 
that is, that a third party agreed to buy, whom the defendant could hold 
liable.

SASK. 

K. H. 

Canadian

Nichol.

Bigelow. J
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In Johnson v. Kcarlry [1908] 2 K.B. 14, at f»28, Fletcher Moult' n, |J 
says: “The office of broker in to make privity of contract between t»„ 
principals.”

At the trial evidence was given that the Norris ( ’ompam had 
eoni)deted the different transactions with different indit Muais and 
the names were given to the defendant for the first time, hut Hold), 
an employee of the Norris Co., says: “In executing an order for 
a client with another broker on the Exchange we do not furnish 
the name of the person for whom we are acting to the other broker. 
We appear in all our contracts as principals with the other memlicrs 
of the Exchange."

There was no evidence before me as there was in Richardson 
v. Beamish (11)13), 13 D.L.R. 400, 21 Can. (>. (’as. 487. 23 Man 
L.R. 306, of the system of the clearing house, but there is sufficient 
evidence to shew that the Norris Co. made settlement for the loss 
with the clearing house. Further, the loss was charged by the 
Norris Co. to the plaintiff on 3 different dates: September 2. 
September 18, and October 24. They had money on deposit for 
margins and it was charged against them.

As Howell, C.J.M., remarks in Richardson v. Beamish. supra, 
at p. 404 :—

The plaintiffs in this case, by acting through the clearing house. <lid nut 
procure privity of contract with a principal, and if the rule# of the Exchange 
IHTinit this they arc unreasonable, and I see no evidence whatever that the 
defendant had notice of jt.

1 am unable to distinguish this branch of the case from Ihamixh 
v. Richardson (11)14), 16 D.L.R. 856, 41) Can. S.C.R. 59:.. which 
1 am bound to follow.

Sec judgment of Anglin, J., 41) Can. S.C.R., at 618:
Their commission was to procure |ier#on# to enter into binding contrails 

to buy grain from the defendant. It is admitted that, although they made 
contracts with other brokers for the sale of grain in the quantities 
stipulated, these contracts were all subject to the rule# of the Clearing House 
Association—an adjunct of the Winni|>eg drain Exchange. It is conclusively 
established by the evidence that, as a result of what the plaintiffs did m pro­
fessed fulfilment of the defendant’s commission, he ilid not, and it was in­
tended that he should not, obtain any contract whereby any other person 
became and remained Istund to him as a purchaser of the grain v'uch he 
instructed the plaintiffs to sell on liis account. ... In fact, as the net 
result of what occurred, the (icrsonul responsibility and solvency of the 
plaintiffs was the only security which the defendant had that, at the maturity 
of the contract he had employed them to make for him, purchaser* would 
he available |o take his grain and pay him the sale prices. Nolxsly else was 
under any contractual obligation to do so. Such an outcome is something
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so radically and essentially different from what is contemplated by the in­
structions ordinarily given to a broker to buy or sell stocks or commodities 
that it could be taken to be a performance of the broker's undertaking only 
upon the clearest proof that the principal knew of the rules which operated 
to produce it, and therefore contemplated the adoption of this method of 
carrying out his mandate. . . . The present case, in my opinion, falls
within the principle of the authorities cited and relied upon by the learned 
Chief Justice of Manitoba, in whose conclusions on tliis branch of the ap|>eal 
I respectfully concur.

See aim Rabin ton v. Motlett (1875), L.R. 7 H.L. 802, 33 L.T.
544.

I find that the plaintif!' did not procure privity of contract 
between two principals and fails to establish the performance of 
the contract for which defendant employed him, and, therefore, 
plaintiff’s action is dismissed with costs.

Action dinmissed..
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Canadian 

Co. Ltd.

Bigelow, J.

FENERTY v. THE CITY OF HALIFAX. N. S.
.Yowi Scotia Supreme Court, l,unylcy ami Dr y sd ale, ././,, ami It'lehie, K.J. g ç 

January 13, 1920.

Jidouent (4 II A—(10)—Fokmkk action -Dismissed New action—
Identical issues— Kstoi-pel—Hkh judicata.

When the cause of action ami the issues sought to he set up ere identical 
with the cause and the issues already disposed <»t upon n former trial, 
the plaint iff is cstop|icd from bringing the new action.

\l‘hoxphatc Sewage Co. v. Molle son (1x79), 4 App. Cas. SOI, referred 
to.)

Appeal from the judgment of Mellish, J., dismissing a motion Statement, 
made on behalf of defendant to stay plaintiff's action on the 
ground that the matters in issue were rett judicata.

F. //. Bell, K.C., for appellant; J. Mcti. Stacart, for rcs]>ondent.
Longley, J.:—1 have read the judgment of my brother Loegiey,j. 

Ritchie in this cast» and I approve of the same. The pleadings in 
this case art* the same as the pleadings in the former ease, and if 
the plaintiff desired or was capable of proving there was a distinct 
set of facts existing, or that entirely new conditions were involved 
as respects the stream of water, lit* could easily have said so. In 
order to maintain a ease of this character it is necessary to shew 
some real substantial difference between the present action and 
the one which has already been disposed of, and it is necessary 
to shew furthermore that things exist at the present time which 
did not exist then; and if conditions existed then which would have 
enabled him to succeed on that action, they should have been 

31.-50 D.L.R.
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pleaded ami ho should not he able to lining them up now. The 
law is entirely elear upon the question of estoppel. The plaintiff 
in this action has said nothing, done nothing, alleged nothing 
which would make the present suit one particle different from the 
former suit, and if actions of this kind can lie brought year after 
year the City of Halifax would be entirely without any remedy. 
The burden is on the plaintiff if ho wishes to escape the matter 
of res judicata to shew conclusively that something can now In- 
brought forward which could not be brought forward in the 
former suit. The plaintiff having failed to do that must fail in 
this case. 1 am in favour of allowing the appeal and dismissing 
the action with costs.

Drysdalf. .!.:—I agree with my brother Ritchie.
Ritchie, K.J.:—In the year 1910 the plaintiff in this action 

brought an action against the City of Halifax claiming that in the 
months of June, July, August, September, October and Novenil er. 
1909, the city wrongfully obstructed the stream leading from the 
Chain of Lakes to the North West Arm and withheld and jrr- 
manentlv diverted water to which the plaintiff clain e l that he 
was entitli^l. The action was tried before Drysdalc, J., and the 
judgment was in favour of the city. This action was brought in 
1911 and the statement of claim is for all practical purlin s the 
same as in the former case except that the months of May. Jura-. 
July, August, September, October and Noxentier, 1911, are 
substituted and damages claimed in respect of these months. 
I quote the judgment of my brother Drysdale in the font er ca«- 
because it state's clearly the matters in ‘ in that action.

The judgment is as follows:—
After the argument of tide cane I did not get all the exhibits until I ha<l 

to take up my fall circuit. Since returning 1 have again gone over tin- ex­
tended notes.

At one stage of the argument both side* seemed to agree that the plain­
tiff's rights were based on the natural flow of water coming from tin ( limn 
Lake Valley or watershed as conditions existed in 184(1, but later plaintiff'* 
counsel seemed to argue that he is entitled to a greater flow by reason of 
the city increasing such flow from bringing into the.Chain takes other stream*, 
and by reason of their extensive storage dams, relying U|ion dicta cited to 
the effect that if water is added to a natural stream by artificial mean*, it 
becomes a part of the natural stream and subject to the same natural rights 
as the rest of the water. This latter contention is, I think, however, «in­
cluded as against the plaintiff by reason of the deed or agreement of 1846, 
made between the predecessors in title of the plaintiff on the one part ani

D-D
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the predeceeeon in title of the city on the other part. In and by that deed 
the right to bring the Long Lake waters into the Chain Lakes for storage 
purposes, and for supply to the city from the latter lakes by means of pipes, 
is expressly given, and the right of Hosterman, plaintiff’s predecessor in title, 
to water expressly limited to the quantity naturally flowing from the Chain 
Lakes theretofore. Since the said deoil the city has connected said lakes, 
constructed large dams anil made one large watershed, and it seems to me 
quite clear that the plaintiff's rights must lie based on the natural flow from 
the Chain Lake Valley based on conditions as they existed before the date 
of said deed and quite apart from any increased flow that may have been 
caused by the city's works.

This brings me to a consideration of the plaintiff's evidence in support 
of his allegation that the city, in the summer months of 1909, deprived him 
of water that he was entitled to for his mills; in other words, that they did 
not let down to his mills the natural flow of the Chain I^ake Valley to which 
he was entitled. Outside a few personal visits by himself to Bayer’s Brook, 
and very casual inspections of such brook, which I do not think I can con­
sider under the evidence as reasonable proof of plaintiff’s claim, his whole 
case is based on the theory that he is entitled to l/5th of the entire waters 
collected from the large watershed and the whole eity works. No evidence 
was given as to the volume of water that would come from the Chain Lake 
Valley as it existed prior to 1846, but plaintiff contents himself with an esti­
mate based on the fact that the Chain Lakes watershed forms about l-5th 
of the whole watersheds that now feed the city's storage, takes the total 
amount fed to the city through the pijws, and claims one-fifth of the water 
so used plus an allowance for evaporation. And, taking this estimate as 
proof of the plaintiff’s claim, he can afford to abandon the item of evalua­
tion. After giving the plaintiff’s theory—for it is only a theory—full con­
sideration, I am forced to conclude that it is not reliable, and it does not 
satisfy me that it makes out the case that he can only succeed upon, vis., 
that he has lieen deprived of any water that he is entitled to baaed on Chain 
Lake conilitions in 1846. Doane, the city engineer, makes cogent criticism 
in respect to Fenerty’s data. The latter's statements arc obviously mere 
guesses in many respects, and the proof, to my view, falls short of satisfactory 
evidence that the plaintiff has been deprived of any rights to which he 
is entitled.

The plaintiff has the burden of establishing that he has been de­
prived of water to which he was entitled, and in this, 1 think, he fails. 
From the system adopted by the city for ascertaining the natural flow of 
Chain Like Valley, I am satisfied the plaintiff has lieen getting quite all 
the water to which lie was entitled.

By the use of the measuring board at Bayer's Brook a satisfactory basis 
for the calculation of the Chain Lake waters is, it seems to me, established. 
It is true this board was out for a time in 1909, but the attendant who had 
worked the outlet and watched the inlet satisfied me that during the season 
of 1909 the plaintiffs had not suffered.

1 am of the opinion the plaintiff’s action fails and must be dismissed.
The doctrine of re* judicata is founded on public policy so that 

there may !*» an end of litigation, and also to prevent the hardship 
to the individual of lx'ing twice vexed for the same cause. The

N. S.
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Halifax.

RitchU. E. J.
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rule which I deduce from the authorities is that a judgment 
between the same parties is final and conclusive, not only ns to the 
matters dealt with, hut also as to questions which the partu s had 
an opportunity of raising. It is clear that the plaintiff must go 
forward in the first suit with his evidence; he will not lw pern it ted 
in the event of failure to proceed with a second suit on the ground 
that he has additional evidence. In order to he at liberty to 
proceed with a second suit he must be prepared to say: I will 
shew you that this is a fact which entirely changes the aspect of tin- 
case, and I will shew you further that it was not, and could not hy 
reasonable diligence have been ascertained hy me before.” I have 
quoted from ('aims, L.C., Phosphate Snragc Co. v. Molleton i Is7li . 
4 App. (’as. 801, at 814.

Mr. Bell, K.C., the city solicitor, moved before my brother 
Mellish to dismiss the action on the ground, to put it shortly, that 
the claim set up in this action is res judicata. The motion was 
made on the affidavit of Doane, the city engineer. Paragraph 
8 in that affidavit is as follows:—

8. The preset** action is identical with that determined by Drysdalc. J , 
except that the water alleged Co have been wrongfully diverted by the city 
was in different years. I produce herewith pleadings which, it will lie noted, 
are identical with those in the former action. The city's defence is precisely 
the same as in the former action, and the sole point in controversy will be 
inevitably whether or not the city’s mode of ascertaining the amount of 
water to which the plaintiff is entitled is accurate or not.

By leave of the Court, granted on the hearing, the city was 
permitted to furnish a supplementary affidavit of Doane which 
is as follows:—

The mode of determining the supply of water to be furnished to the 
plaintiff by the defendant was throughout the year 1911 identical in nil 
respects with that followed in 1909, and descril)ed in the trial of the former 
action. The measuring boards or weirs were placed in the same location* 
and were of the same sixe and shajie in every respert, the only possible differ­
ence lieing that concrete may have been sulietituted for wood in the interval. 
Concrete is used at present, and 1 am not certain as to the exact dale when 
the change from wood was made. The instructions to the kecpei of the 
gate house were the same in 1911 as in 1909, and were followed by him

Mr. Stewart, for the plaintiff, asked for and was given leave 
to tile an affidav it in reply, which he sul sequently declined to do

At the hearing, Mr. Bell stated that if Mr. Stewart would state 
that any new question had arisen for adjudication he would l* 
willing that the ease should go to trial, but Mr. Stewart declined
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to make any such statement. In my opinion the |>osition taken 
by Mr. Hell wan fair and reaaonahlc. If anything new had arisen 
for adjudication all Mr. Stewart had to do was to say so; if nothing 
new has arisen then the <|Ucstions involved are rex ad judicata.

Mcllish, J., refused the application and this ap|H*al is from his 
refusal. 1 may add that he did not have lief ore him the supple- 
incntury aflidaxit of Donne. It is stated clearly in Donne's 
affidaxits that only the same identical cpiestions are raised in this 
action as those in the former action. There is no denial on 
affidaxit. and. as 1 have stated, Mr. Stewart would not say at the 
Bar that any nexv question had arisen. He urged the fact that 
this action was Brought to recox er damages for alleged grievances 
iu 1911, while the former action xvus for alleged grievances in 1909, 
hut in my opinion this does not meet the contention made on lichalf 
of the city that the second action is Based upon the same grounds 
disposal of in the first action. The thing in dispute in the first 
action xvas the plaintiff's right to recover in consequence of the 
allege-d improi>er and illegal way in which the xvater was distrili- 
uted By the city. 1 think under the affidaxits that the plaintiff's 
right to recox er for the same thing is raised in this action. The 
question to my mind is has anything arisen since tin; judgment 
in the first action to change the as]>ect of the case? I must 
ansxvcr this question on the material l>efore the Court, and on 
that material 1 answer it in the negative.

In view of the pleadings in I Kith actions and the affidavits 
uwd on Udialf of the city which haxe not Been answered, the only 
conclusion which 1 can come to is that this action is an attempt 
on the part of the plaintiff to try again questions which have U»en 
decided against him; in other words, that it is a case of rex ailjudi- 
cata. If 1 am right as to this, the attempt is an abuse of the 
process of the Court, and there is inherent jurisdiction in every 
Court to prevent this, and the way of prexention in this case is to 
dismiss the action, which 1 would do xvith costs and alloxv the 
ap|s-al with costs.

N. 8.

8. C. 

Kkxekty

Halifax. 

Ritchie, E. J.

Appeal allowed and action dismixtifd.
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CITY OF WINNIPEG v. EINARSON.
Manitoba Court of Appeal, Herd up, C.J.M., Cameron and llaygart.

December id, 1919.

Municipal corporation* (| II <« 195)—Personal injuries to i-ii.ks-
trian—Care or sidewalk—Statutory obligation to rlcmii 
Liability. *

A municipal eor|>oration under a et at utory obligation to l,< « ;> n8 
tftreet* in e<nm| repair, fail* to fulf'd *ueh obligation if it rUow* I : s 
in a sidewalk to rot and Ihtoiiic a Noiim* of danger to pod«n»r';u - |i 
is sufficient to bring home notice to the defendant, if the attention <1 t|,< 
proper officer was called to a defect in the plank which lliadeit ilanu run- 
alt hough the injury wa* mused by another defect in the same plank 

\ljottiiH v. Langford (1917), 3/ D.L.R. ôtMi, US Man. L.R. LK. .'ik- 
tinguished; Holland v. 7’/>. of York (1904). 7 O.L.R. 533, refvmM t.. 
*«•<• also City of Sydney v. Shint y (1919). 50 D.L.R. 351.|

Appeal from the decision of (lait, J., in an action for damages 
for injuries sustained through the breaking of a defective plank 
in a sidewalk. Affirmed.

T. A. Haul, K.(\, and Jules Prend'kotttme, for appellant; 
(i. Lindsay, for respondent.

Perdue, C.J.M.:—The plaintiff sustained an injury by a fall 
caused by the breaking of a plank in a sidewalk on Sargent Ave. 
in the ('it y of Winnipeg. The plaintiff was returning hot re with 
2 friends at alsuit 11 o’clock at night. The plunk broke when lie 
stepped on it and he fell and one of his hands was injured, a Unie 
lieing broken. The plank which broke appeared to be sound on 
the up]H*r surface but had rotted underneath. The sidewalk was 
14 years old but, according to defendant's witnesses, was Mill 
generally in good condition. < )n July 23, the defendant's in*] <•< tor 
examined the portion of the sidewalk in question. He noticed 
that the plank which afterwards causnl the accident had a little 
piece out of the comer of it. lie marked the to be taken out 
and replaced by a new one, lest, he says, “the h<*el of a lady’s loot 
might get caught in the hole, ami an accident be caused. I lie 
inspector's rej'ort calling for a now plank was sent to the proper 
authority on the evening of July 23. The accident to the plaintiff 
took place on the night of July 2b. On the morning of July 27, 
a repair gang can e and put in a new plank.

The defendant claims that the plank was condemned h\ die 
inspector for a minor defect which did not call for imn nliate 
repair ami that the rotten state of the plank was not known to 
him. If the inspector had known the tme condition of the plank, 
he would, it is said, in accordance with custom, have indicated

7
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in his report that it required immediate attention. But the 
answer made to this is that the con xj rat ion through its projier 
officer hail notice that the plank was defective ami he had ordered 
it to Imi replaced; that if the repair had lieen made promptly, the 
accident would not have hap|x*in*d. The eases cited by defend­
ant's counsel, namely: Hr fault v. 7Wn of Lindsay (1907), 10 
O.W.H. 890; M'Xiroy v. Town of Bracrbridge (1905), 10 O.L.R.

Forrest v. City of Winning (1909), 18 Man. L.H. 410; 
Davies v. City of Winning (1910), 19 Man. L.R. 744; and others, 
elated to the sufficiency of constructive notice. In the present 
case the contention of the; plaintiff is that the defendant had actual 
notice of the unsafe condition of the* plank, 1 think it was enough 
to bring home notice to the1 defendant if the attention of the 
proper officer of the defendant was called to a defect in the plank 
which rendered it dangerous, alth nigh it was another defect 
in the same plank which caused the injury and not that of 
which the officer had notice. See Holland v. The Township of 
York (1904), 7 O.L.R. 533. The jury has found that the defendant 
was negligent in that it did not more promptly replace the defective 
plank. This was essentially a question for the jury and there was 
evidence uixm which the jury might find as it did.

1 think the api>eal must he dismissed with costs.
Cameron, J.A.:—The plaintiff was walking, with his com­

panions, on the wooden sidewalk on the south side of Sargent Ave., 
near Maryland St., in this city on the evening of July 20, 1918, 
when a hoard in the sidewalk gave way. His foot was caught 
therein and he was thrown to the ground and sustained personal 
damage, the fifth hone of his right hand lx-ing )>ermancnUy injured, 
lie brought this action to recover damages and the same was 
tried I«fore ( lait, J., and a jury, who gave a verdict for the plaintiff 
for $500.

From the judgment entered on this verdict the defendant 
aplteals. Objections were taken to portions of the charge to the 
jury of the trial Judge, hut these were not pressed and this Court 
was not asked to grant a new trial hut was urged to set aside the 
verdict of the jury as unwarranted by the facts of the case, and 
by the law applicable thereto.

At the conclusion of his charge the trial Judge submitted the 
following quêtions: 1. Was the plaintiff's injury caused by
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negligence of the* defendants? 2. If ho, in what did thin negligence 

consist? 3. What damage has the plaintiff sustained?
The jury returned to Court and announced that the had 

agreed upon a verdict for the plaintiff, nw^wing the damage* at 
$500. The foreman rend the verdict, which wan an follow* 
“We, your jury, l>eg to report that we find for the plaintiff: that 
while the system of inspection and repair of Itoard sidewalks j* 
satisfactory, lmt in this particular case, in the carrying out uf 
sail e the city was mitigent in that it did not more promptly 
replace the defective Ixmrd, and we assess the damages at

Here we have the jury making a finding upon the precise 
matter upon which the city relied as a defence. Obviously w. 
ought not to interfere with that finding except u]K»n the clearest 
grounds.

The city’s system of inspection and repair of hoard sidewalks 
is given in detail by W. F. Tallman, the Street Commissioner 
since 1907. Insyieetors for different divisions start out with 
sheets of pai>er ami if they find a loose1 or broken plank tl e y note 
it on the sheet. These sheets are turned in at night to tin* repair 
gang “that goes out the next morning anil they are1 turned in the 
next morning.” •

The insi>ectors, 5 in number, themselves carry hammer and 
rails and if they find a loose plank they nail it. There are *» to 7 
repair gangs and an extra 1 or 2 are added if needed. The sidewalk 
in question is inspected alxmt every 10 days. Tallman says the 
life of a wisxlen sidewalk varies according to the quality of the 
lumber and other circumstances, and gixes from 7 to 10 years as 
an average period. He explains what are called “special sheets” 
in this way: “A repair gang may lie out and there is something 
not on the shift that he sees wants repairing; the foreman is not 
allowed to put it on the sheet, but he has a si>ecial sheet and puts 
it on then*.” If a ixiliee officer notifies the department by tele­
phone. of a broken plunk, that matter is always attended to on 
the same day.

McDowell, the insjiector of the district in question, says he 
covers it every 11 days, or, if a Sunday intervenes, in 12 day* 
His re]Mirts wen* put in as exhibits. On July 23, he noticed the 
plank that caused the accident and says of it “there was a little 
three cornered piece out of this plank; it was seemingly a good
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plunk, hut this little piece was out of the northwest corner of it, 
and I marked that plank for a new plank lest the heel of some lady’s 
knit n ight catch there and throw her.” The plank did not ap]iear 
to him to lie rotten. He is asked further on “And so far as the 
toi» vas concerned, it appeared all right?" To which he answered, 
“The n*st of the plank was quite sound." That is so far as the 
top is concerned.

On cross-examination, McDowell says that when he made his 
rceomn endation on the 23rd, he exj ected the repair to he done in 
2 or 3 days afterwards. If the repair gang were not behind in 
their work “they should have done it the next day."

Met luire, the foreman of the repair gang, is shewn Exhibit 2, 
2211. with his signature, shewing the «late of the report as July 23, 
and that the repair, “1 new plank," was made by him July 27. 
He saxs that when he went to find the plank he found the inspec- 
tor’s mark on it “McD." Afterwards he got instructions on the 
27th at 1 o’clock about this defective plank and when he went 
there found the repairing had been done.

Kvidence was gix«*n to sh<*w that one of the foremen, Hie, 
engaged in this district with Met luire, had in April cut his ankle 
with an adze and was laid off accordingly. The object of giving 
this evidence was apparently to account for the delay.

As for the condition of the plank itself, there is direct evidence 
on this point. Johanneon, a friend of the plaintiff, went with him 
to the place where the accident occurred and saw the new board 
that had just Iieen put in and the old board lying there in “two 
rotten pierce” in a very bad condition. The plaintiff say» lie 
happened to stick his foot through the sidewalk or step on a rotten 
lniard that sank down when he got his too stuck in the sidewalk. 
Joseph Johnson was with the plaintiff on the night of July 2!i 
and saxs of him: “He stepped on a rotten board in the sidewalk" 
and that he “notices the centre stringer on the street side, the 
hoard had broken away and it sagged down about four inches* 
whr*rc it broke."

According to Tallman that sidewalk was constructed in 1904 
and has not Iieen rebuilt.

Nov it is clear that McDowell, a city official, saw this defective 
plank on July 23, and noted it in his report with the recommenda­
tion “ I new plank" and that the ivcommcndation was not carried
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out until July 27. Tallnian was asked on his examination <*n 
discovery: “An important thing is that the city knew on the j:{rd 
of July of that defect?” To which he answered, “Yes. ihev 
knew then* was a new plank required there.”

What is the effect of the finding of the jury? It is that the 
city's system is satisfactory hut that the application of it in this 
instance was delayed too long. The repair work that shouM ha .p 
been done on the first or second or even the third of the da> > after 
McDowell marked the plank and sent in his report was not ilum- 
until the fourth day after. There must be a dividing line sone- 

where. Tallman says the repairs are as a rule done the next 
morning after the rejx>rt and McDowell says within 2 or it I ns. 
The jury has said the fourth day was too late to relieve tin <it. 
from the charge of negligence and there is the evidence of du­
cky's witnesses on which the jury were at liberty to ban- this 
finding.

Section 731 of the Winnipeg < barter, 8 Geo. V., 1918, eh. 120. 
provides that

Every public rowl, street, bridge and highway, and every portion tlii-rcnf, 
shall lie kept in repair by the city, and, on default of the city no to keep m 
repair, the city shall, liesidea I wing subject to any punishment provided In­
law, be civilly resjionsible for all damages sustained by any person by r<-non 
of such default.

This is substantially the provision governing municipalities 
under the general Municipal Act, secs. 024 and 025, H.S.M I'.*13. 
ch. 133.

Now, the Court is asked in this cast1, notwithstanding this 
provision ini]Kising a jKisitixe and unconditional liability for 
damages occasioned by the city's default, to go liehind the vmliet 
of the jury, when the facts and the law have licen fairly stilm it ted 
to them, examine the evidence and determine whether or not the 
finding of the jury is in accordance therewith. If there I e any 
evidence to support the finding it should not be disturbed. Here 
the evidence on which the jury finds is mainly that put in l»\ the 
defence. The jury have held that on that evidence the repairing 
of the walk w as done too late.

We w ere referred to several cases : Hreault v. LitnlW 
O.W.K. 890; McXiroy v. Town of Jiractbridge, 10 O.L.I 3titt; 
Lodim v. Louyfortl (1917), 37 D.L.R. 566, 28 Man. Lit. 
and Hunhton v. (Salley (1910), 21 O.L.R. 135. These arc. however,
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cases of constructive notice, ami the difference between them and 
this is apparent. Here the city had actual notice through 
McDowell, the inspector, who marked the defective plank for 
renewal on July 23. The delay in repairing was considered by 
the jury too great and I see no reason to interfere with their 
finding. That delay in repairing was due to an accident to one 
of the city's foremen is immaterial and cannot affect the rights of 
the plaintiff.

It was urged that McDowell's inspection revealed only a 
chipping from the plank and no inherent weakness. : ml that 
there was, therefore, no notice of the real defect. Hut In- marked 
the plank for complete renewal, “1 new plank,” and if that 
recommendation had boon followed by action on the following 
day. or the day after that, or on the day after that again, there 
would have been no accident. On this branch of the subject of 
notice 1 refer to Denton on Municipal Negligence, p. 238. If the 
notice refers to another defective spot close to the one creating 
the danger, it is sufficient if the ropuir of the one would of necessity 
draw attention to the other. Holland v. Toivnahip of York, 7 
OUL M.

1 would dismiss the appeal.
i i ago art, J.A., concurred. Apjtcal ditanixsed.

Re SCHJAASTAD ESTATE
Siutkalrhriran Court of Appeal, Haullain, C.J.S., \ inlands. J.auwnt and 

hltrood, JJ.A. I hr i tutor 29, 1919.

Will* -8 III D—100)—Gift to specific chakity- -Charity nut in exis­
tence-gift CONDITIONAL ON FI Tt HE EX EXT HeMuTLXEKS—
Incertainty.

Iii a -aill where there is no general intention to benefit charity, but 
"nix a particular gift for charity conditional U|kui a future and uncertain 
event, the gift is subject to the same rules and principles ns any other 
gift dependent u|x>n a condition precis lent. If the gift is so remote and 
indefinite ns to transgress the time limits prescribed by the rules against 
|MT|N>iuities it must fail.

\Atiorru y-(irneral v. Htshop of Chester (178ft1, 1 Bro. S.R. 14 t: St mutt 
\ Hi Hurt (1872), 7 Cli. App. 2.52, distinguished; Chau tnrlaym v. Hrmkelt 
1*72 S Cli. App. 200; In re Lord St rut heden and Campbell. 118041 d 

( It 28ft. referred to.]

Apikal by Norwt-gian Lutheran Church of Canada from the 
judgn ont of Hrown, C.J.K.B., in an action to construe a will, 
affirmed.
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Elwood, J.A.

H. E. Sampson, K.C., for Norwegian Lutheran Church of 
Canada.

H. Fisher, for official guardian.

L. L. Dawson, for certain children of deceased.
F. W. TurnbuU, for executors.
The judgment of the Court was delivered by*

Elwood, J.A.:—By his last will and testament dated Sep­

tember 10, 1917, John Otteson Schjaastad, inter alia, provided as 
follows:

I devise and bequeath all my estate, real and personal, to my executors 
and trustees hereinafter named in trust for the purposes following:—

Firstly, to pay my just debts, funeral and testamentary expenses and 
thereafter in trust to dispose of and pay over or convey the same to the 
person or persons or corporations hereinafter named as follows:—

I hereby direct my executors and administrators to firstly dispose of all 
my real and personal property and immediately after the completion of such 
sale to divide the proceeds as follow's to my wife Betsy Schjaastad the one- 
third share of all monies so derived and to the First Norwegian Lutheran 
Orphans’ Home built in Saskatchewan or Alberta, the two-thirds share. 
Should my wife Betsy Schjaastad decease before me I direct that the whole 
of the proceeds of my estate shall be given to the above institution.

Should one of the Norwegian Lutheran Orphans’ Homes not be founded 
in the above Provinces at the time of my demise I direct that my executors 
shall invest the said proceeds in first mortgage farm loans from term to term 
until such time as one of the above institutions shall have been founded.

The said Schjaastad died on or about July 6, 1918, and letters 

probate were issued to the executors named in the will, who sub­

sequently caused an originating summons to issue, asking the 

opinion of the Court on the following questions, namely :
(1) Whether the gift under the will of the deceased John Otteson Schjaastad 

to the First Norwegian Lutheran Orphans’ Home built in Saskatchewan or 
Alberta of a two-thirds share of his estate, is a valid gift at law.

(2) If the said gift is not a valid gift, direction as to the proper parties 
entitled to said two-thirds share of the said estate.

(3) Such further and other directions as to this Court may seem just.
The matter came on for hearing before the Chief Justice of the

King's Bench, who, on the evidence before him, found that at the 

time of the testator's death there was no Norwegian Lutheran 

Orphans’ Home built in Saskatchewan or Alberta; that none had 

since been built, and that there was no assurance that any would 

ever be built, and under the circumstances he held that the gift 

was not immediate and therefore failed, and that the portion 

of the estate of the testator sought to be appropriated to 
the Norwegian Lutheran Orphans’ Home must be divided on the

basis of an ii 
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basis of an intestacy and that the widow would get one-third and 

the children two-thirds. From that judgment this appeal has 

been taken by the Norwegian Lutheran Church of Canada.
It was contended for the appellants that the gift for an Orphans’ 

Hone was an immediate gift, and the fact that the particular 
application of the gift is indefinitely postponed does not render 

the gift void.
A number of cases were cited on the argument, and I have had 

occasion to peruse several not cited on the argument but which I 

think have a bearing upon the subject.

It was very strongly urged upon us that the case of Attorney- 
Generalv. Bishop of Chester (1785), 1 Rro. Ch. Rep. 444, was authority 
for the contention of the appellant. In that case, the late Arch­

bishop Seeker, among many charitable legacies, gave £1,000 

3ÇI lmnk annuities to his trustees, the defendant and the late 

Dr. Stinton, for the purpose of establishing a bishop in His 

Majesty’s dominions in America. He also gave £1,000 to be 

laid out upon repairing parsonage houses to be chosen by the 

defendant and Dr. Stinton, and ordered that if any charity to 

which he had given a legacy should no longer sulisist, such legacy 

should fall into the residue. The words in the residuary legacy 

are:
Should no longer subsist at the time of his decease, or should have been 

so grossly perverted that they should think giving any thing, or so much, 
to it improper, then they should give what he had appointed for it, or such 
part of what they should approve, or such as they should please, to any 
other charity.

It was contended on helialf of the Bishop of Chester that as 

to the legacy for the purpose of establishing a bishop in America, 
there Ixdng no bishop in America, or the least likelihood of there 

ever lxiing one, that it was a void legacy and fell into the residue. 
The Lord Chancellor said the money must remain in Court till 
it should be seen if any such appointment should be made.

In Martin v. Maugham (1844), 14 Sim. 230, at 232, 65 R.R. 
571, at 573, the Vice-Chancellor says as follows:

Although the particular mode in which the testator meant the benefits 
to be doled out to the objects of his bounty cannot take effect, yet, as there 
is, confessedly, a devotion of his personal estate to charitable purposes my 
opinion is that his next of kin have no claim at all to his property. I con­
cave that, if a testator has expressed his intention that his personal estate 
shall be, in substance, applied for charitable purposes, the particular mode
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which he may have pointed out for effecting those purposes has nothing to 
do with the question whether the devotion for charitable purposes shall take 
place or not; and that, whatever the difficulty may be, the Court, if it is 
compelled to yield to circumstances, will carry the charitable intention into 
effect through the medium of some other scheme.

The case of Sinnett v. Herbert (1872), 7 Ch. App. 232, I think 
must have been decided upon the ground that the bequest was a 
general charitable bequest. Lord Hatherley, L.C., at 240. is 

reported as follows:
Very able arguments on both sides have been addressed to me this morning 

with respect to the application of the doctrine of cy-près, but 1 do not tliink 
that there is any necessity for going into that question at present. As far 
as I can judge from what has been stated, there is a possibility of a church 
being built at Atxrystwith, and therefore I think it is extremely probable that 
we may never arrive at the application of that doctrine at all.

I do not think that the Lord Chancellor would have expressed 
hin self in the language in which he is quoted above unless lie 
had Iteen of the opinion tliat the bequest under eonsiderition 

was a general Itequest to charity. And further down in his 
judgment he says at 240:

An to the difficulty from the possible remoteness of the time when her 
intention can be carried into effect, I think the case of the Attorney-General 
v. Bishop of Chester, supra, is a complete answer.

In Chamberlayne v. Brockett (1872), 8 Ch. App. 200, the Lord 

Chancellor is reported as follows: “He said that the only question 
which appeared to require decision was, whether there was in the 
will an immediate gift for charitable purposes of the whole residu­
ary personal estate, or whether that gift was conditional upon 
the acquisition of land at some future time. If there was an 
immediate gift for charitable purposes, it was clear upon the 
authorities, that such gift was valid, notwithstanding the particular 
application of it could not take place within any assignable jieriod 
of time, or at all, except upon the happening of events in their 
nature contingent and uncertain. When personal estate was 
once effectually given to charity it was taken entirely out of the 
scope of the law of remoteness ... On the other hand, 
if the gift in trust for charity was itself conditional upon a future 
and uncertain event, it was subject, in their Lordships’ judgment, 
to the same rules and principles as any other estate depending 
upon its coming into existence upon a condition precedent. If 

the condition was never fulfilled the estate never arose. If it 
was so remote and indefinite as to transgress the limits of time
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prescribed by the rules of law against perpetuities, the gift failed 
ab initio, because no doubt there n ight be, as I/>rd (Tottenham 
nid, in ('henry v. Mott (1835), 1 My. O. 123, at 132, a conditional 
legacy to a charity, as well as for any other purpose, and the 
question whether this was so or not ought to tie determined, 
like all other questions of construction, by the application of 
the ordinary rules of interpretation to the language of each par­
ticular a ill.”

In In re Lord Stratheden and Campbell, [1804] 3 Ch. 265, Homer, 
J., states the law to be as set forth above in Chamberlayne v. 
Hrockett, and in In re Swain, Monckton v. Hands, [1005] 1 Ch. 
669, at 675-676, Stirling, L.J., says as follows:

The law on this subject is laid down in Chamberlayne v. Broc lull, and it 
is to the following effect : An immediate gift to n charity is valid, although 
the particular application of the fund directed by the will may not of necessity 
take effwt within any assignable limit of time, or may never take effect at 
all, except on the occurrence of events in their essence contingent and un­
certain; while, on the other hand, a gift in trust for a charity which is con­
ditional u|K»n a future and uncertain event is subject to the same rules as 
any other estate depending on its coming into existence upon a condition 
precedent.

I gall er from the foregoing cases, that, where a testator makes 
an in n ediate gift for charity and evinces a general intention to 
benefit charity, but the particular gift fails, through remoteness or 
for son v other reason, the (ourt will nevertheless administer the 
trust in favour of charity; hut, on the other hand, where then* 
is not any such general intention and the particular gift for charity 
is conditional upon a future and uncertain event, it is subject 
to the sanre rules and principles as any other estate depending 
upon its coming into existence upon a condition precedent, and 
if the condition is not fulfilled the estate does not arise. If it 
is so n.-mote and indefinite as to transgress the limits of time 
piescrilied by rules of law against perpetuities, the gift fails 
ab initio.

In the case at bar, I am of the opinion that it cannot lie said 
that there wrs i\ general gift to charity. I am of the opinion that 
the proper construction of the will is that it was a gift to a Nor­
wegian Lutheran Orphans’ Home should such lie founded, but it 
cannot l* said that the testator, failing such a Home, intended to 
lienefit charity generally to the exclusion of his w ife and children.
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It is distinguishable from the ease of Attorncy-Cemrul v. 

Bishop of Chester, supra, and Sinnctt v. Herbert, supra, tev:i.us<\ 

as 1 have stated above, I think the Courts that decided those 
cases decided them clearly upon the principle that there \a 
general intention to lx»nefit charity, and not solely an intention 
to benefit the particular charity mentioned in the will. Had there 
been such a general intention in the case at bar, then I think it 
n ight very well have lieen argued that before the Court should 
undertake to administer the trust for charitable purposes a further 
tin e should he allowed to elapse, to see if a Norwegian Lutheran 
Orphans' Hon e would be erected.

Having, however, con c to the conclusion that there is no 
such general charitable intention, I have no hesitation in con ing 
to the conclusion that the gift is so remote and indefinite ;.s to 
transgress the limits of tin e presented by the rules of law cg. inst 
perpetuities, and must therefore fail.

In my opinion, therefore, this appeal should be dismissed.
A ppeal disvi is,sal.

BECKORD v. BRANDLE.

Alberta Supreme Court, Scott, J. January 9, 19SO.

Landlord and tenant i II B—10)—Lease—Covenant. Am : rn 
iiRKAi-H—Determination op leaks -Damages.

After the surrender of u leone, the loinllnrit eon only recover < mi I- - 
for hreoehoK of rovrn:ml rnunnitled before the surrender. T) e RM K'ire 
of dutnugve hIioiiIiI he the acttml low to the landlord by renin n of surh 
breaehee.

[Ex porte Clegg (1881), 111 Cli.D, 7; Ex parte Dyke (188V), VV Ch.1). 
410, referred to.)

Action for damages for breaches of certain covenants in a 
lease made by plaintiff to defendant.

0. F. An.r,'er, for plaintiff ; C. F. Newell, for defendant. 
Scott, J. :—On March 23, 1917, the plaintiff leased to the 

defendant certain farm lands for a term of 3 years from April 
1,1917, at a rental of one-half the crop grown upon the premises 
in each year, and the sum of $2 in each year for every acre of 
the portion thereinafter agreed to be summer-fallowed, which 
should not be summer-fallowed, by the defendant.

The covenants on the part of the defendant contained in the 
lease, in so far aa they are material to the issues arising in the

S0D.L.R.I
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action, are as follows : 1. To keep up fences. 2. To leave the 
premises in good repair. 3. To either put into crop or summer- 
fallow in a good, husband-like and proper manner, every portion 
of the demised premises which had been or should thereafter be 
brought under cultivation, the summer-fallow to be ploughed 
between the first and thirtieth days of June in each year. 4. To 
summer-fallow at least 50 acres in each year of the term. 5. To 
leave ploughed and ready for crop at the expiration of the term 
at least 120 acres over and above the land summer-fallowed in 
the preceding season. 6. To keep all the barnyards free from 
all man lire, etc., and to keep them clean.

The crop of 1918 having proved a failure, the defendant 
wrote the plaintiff on August 13, informing him that he intended 
to leave the premises the ensuing fall, and on August 24 he 
notified him that he would leave in 2 weeks. The plaintiff upon 
receipt of the notice came from his home in Nebraska. Upon 
his arrival at the farm he found that the defendant had aband­
oned it, and on September 21. he leased it to other tenants for a 
term extending from that date to March 1, 1920.

The plaintiff claims damages : 1. For failure to leave 120 
acres ready for crop above land summer-fallowed. 2. Damage 
to summer-fallow by reason of late and improper ploughing, and 
failure to reduce to culivation. 3. Cost of removing 800 loads 
of manure. 4. Damage to buildings and fences. 5. Loss of time 
and expenses in journeying to Alberta and return. 6. For the 
abandonment by the defendant of the demised premises whereby 
the plaintiff lost hia tenant and has been unable to obtain an­
other tenant and has suffered loss of rents and profits for the 
remainder of the term.

The defendant charges that the lease between him and the 
plaintiff was executed by mistake and that one of the terms 

agreed upon between them was to the effect that either party 
could determine the lease on one week’s notice, which notice was 
given by him, and that, as to any repairs which were necessary, 
the plaintiff was to furnish the material therefor. The defend­
ant counterclaims for a rectification of the lease by inserting 
therein that either party had the right to terminate it at any 
time after the fall crop had been harvested and before the time
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to commence the spring work on giving notice to the other party, 
and by inserting a provision that the lessor should furnish the 
materials for repairs.

The rectification sought for by the counterclaim with leaped 
to the right of either party to terminate the lease by notice ii 
not in accordance with the agreement between the parties as 
alleged in the defence, neither is it in accordance with the agree­
ment as stated by the defendant in his evidence. His version of 
it is as follows: “I told him (the plaintiff) that it was a large 
farm and that I wanted to lease it for a year only. He said I 
will lease the land for 3 years and, if you want to leave it. I can 
notify you or you can notify me twice a year. I said ‘all right.'

The defendant states that the agreement was that he was to 
make the repairs and plaintiff was to furnish the materials, and 
his statement is not contradicted by the plaintiff, but the notary 
public who drew up the lease states that the plaintiff and the 
defendant came to his office to have the lease drawn up. that 
he took notes of what they agreed upon and prepared the lea* 
in accordance with the instructions they gave him, that there wai 
nothing said in his presence about the termination of the lea* 
in one year, that it was read over by him to the defendant and 
fully explained to him, and that the only provision the defendant 
referred to was that which gave the plaintiff the right to de­
termine the lease in one year in case of sale. The evidence of the 
notary as to his having read over the lease to the defendant il 
corroborated by another witness who was present at the time.

I dismiss the counterclaim with costs.
Other defences are that the plaintiff agreed to determine the 

lease in September, 1918, and that in pursuance of such agree­
ment the defendant gave up possession of the land to the 
plaintiff: that certain windows were blown out by a tempest 
that the defendant requested the plaintiff to furnish the materials I 
or the money with which to purchase them, which the plaintif 
neglected to do, and that the defendant did the summer-fallow­
ing in July and August, being the only time owing to the condi­
tion of the soil, that it was possible to do the work.

The defendant has paid into Court $240 to cover the cost of 
ploughing 120 acres referred to in the lease and $20 to cover 
the cost of repairs to buildings and fences.
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As to the plaintiff'a claim for damages for the omission of 
the defendant to plough and leave ready for crop the 120 acres 
at the expiration of the term, I am of opinion that the $240 paid 
into Court is sufficient to answer the damages which plaintiff 
has sustained. It is shewn that the greater portion if not the 
whole of that area was ploughed by the new tenant, without any 
expense to the plaintiff, and that the yield therefrom in 1919 
was equal to the average crop of that year in that vicinity. The 
evidence does not shew what is meant by the words 1 ‘ plough and 
leave ready for crop” in the covenant, or whether ploughing 
alone would constitute leaving the land ready for crop. The 
value of the ploughing is practically determined by the lease, 
as it provides that in case the plaintiff detennined the lease by 
notice, he should pay the defendant at the rate of $2 per acre 
for ploughing done by him in preparation for crop in excess of 
the 120 acres.

Apart from this, however, I entertain serious doubt whether 
the plaintiff is entitled to recover damages for the breach of 
that covenant. The taking of possession by him and his leasing 
it to other tenants in September, 1918, constituted a surrender 
of defendant's lease, one of the consequences of which appear 
to be that the relationship of landlord and tenant between them 
no longer existed, and that, after the surrender, the plaintiff 
could recover only for breaches of covenant committed before 
the surrender. (See Ex parte Glegg (1881), 19 Ch.D. 7, and Ex 
parte Dyke (1882), 22 Ch. D. 410.) Defendant’s covenant was 
to leave the 120 acres ready for crop at the expiration of the term 
granted by the lease, namely, April 1, 1920, which would be 
more than a year after the surrender. The determination of the 
term by the plaintiff at an earlier date would not entitle him to 
ihortcn the time for the performance of the covenant.

The payment of the $240 into Court should, in my view, be 
construed as an admission of liability only to the extent of the 
payment

As to the claim of the plaintiff for damages for breach of 
defendant's covenant to summer-fallow 50 acres in June, 1918, 
the plaintiff adduced evidence to shew the cost of doing the work 
which the defendant left undone. In my opinion the proper
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measure of damages is, not the cost of doing the work left un­
done, but is the loss occasioned to the plaintiff by reason of its 
being left undone.

The defendant ploughed about 60 acres in July, 1918, in 
preparation for summer-fallow. He states that he could not 
plough in June as the ground was too dry, and his stall mi nt 
does not appear to have been contradicted. It is shewn that the 
ploughing was shallow and skimpy in places. Owing to the 
season having been dry there were no weeds upon it during the 
summer. For anything that appears to the contrary in the evi­
dence all the other work required to constitute summer-fallowing 
might have been done by the defendant in the fall subsequent to 
the date of the surrender had there not been a surrender.

The evidence of the plaintiff’s witnesses as to the loss 
sustained by him is contradictory. During the fall of 1918 the 
new tenants double-disced the 60 acres, ploughed by the defend­
ant, ploughed about 60 acres more and disced about 30 acres of 
stubble. The whole 150 acres was seeded into wheat the follow­
ing spring, and the yield from these 3 different methods of pre­
paration was equal, and the whole crop was equal to the aver­
age yield in that vicinity. One of the new tenants states that the 
land put in crop that year was not all properly prepared for 
crop, and that if it had been, the yield would have been 10 bushels 
more per acre. . . . while another of plaintiff’s witness)* who 
gave evidence as to the summer-fallowing states that he could 
not say that the crop of 1919 would have been any better if the 
land had been properly prepared. In view of this contradictory 
evidence and of the fact that the crop from the 60 acres ploughed 
by the defendant was equal to the average crop in that vicinity, 
I must hold that the plaintiff has failed to shew that he has 
sustained any loss by the breach of that covenant.

As to the damages claimed for breach of defendant 's coven­
ant to keep all the barnyards free from manure, the plaintiff 
states that there was manure around the hog house, the block 
house and in the large corral, and he estimated the whole quantity 
at about 800 loads. It is shewn that the greater portion of it 
was in the corral, which is about 10 rods distant from the farm 
buildings, and forms no part of the yards pertaining thereto.
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The defendant therefore wan not bound by hia covenant to keep 
it free from manure, neither was he bound to spread the manure 
over the cultivated land. One of the new tenant* states that 
they hauled out about 220 loads from around the barn, cow 
stable and cattle sheds, and that there is still left about 400 or 
500 loads. This estimate may, and probably does, include the 
quantity in the corral. The defendant says that he hauled away 
in the spring of 1918 all the manure which had accumulated 
during the preceding winter. I think I may assume that all or 
nearly all the manure around farm buildings is, under ordinary 
circumstances, deposited during the winter months and that the 
proper time to remove it is during the ensuing spring. The 
proper time for removing that which was deposited after the 
spring of 1918 would be during the spring of 1919, after defend­
ant’s lease had been surrendered.

Upon another ground, however, 1 hold that the plaintiff is 
not entitled to recover. The crop of 1918 was seriously damaged 
hy frost. On July 29, 1918, the defendant wired the plaintiff 
that the crop was completely frozen, that he had an offer of $500 
for the plaintiff’s interest in it if cut at once. The plaintiff 
thereupon wired his agent at Halkirk authorizing him to dispose 
of his interest in the crop and to use hie best judgment. The 
agent, on August 8, 1918, sold the plaintiff's interest to a live­
stock company with the privilege of cutting and pasturing 
thereor. The purchasers a short time thereafter put about 300 
or 400 head of cattle on the property, and they remained there 
until after the surrender of the lease. The defendant states that 
the manure that was there in the fall of 1918 was from that 300 
head of cattle, which not only pastured upon the property but 
slso occupied the bam and other buildings. His evidence upon 
this point is not contradicted, and it therefore appears to me to 
he unreasonable that the defendant should be called upon to 
remove the manure so deposited.

As to the claim for damages for non-repair, it is shewn that 
a number of windows were broken by a storm, but that is not an 
«newer to a claim under a covenant to repair from which such 
damages are not specifically excepted. (See Sharp v. Milligan, 
<N'o. 2), (1857), 23 Beav. 419). 1 assess the damage for non-
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repair of windowa at $35, and for the non-repair of fences at *25.

During the course of the trial I ruled that the plaintiff was 
not entitled to recover his travelling expenses of his journey 
from Nebraska to look after the property, as such damages were 
too remote. By reason of my having so ruled the plaintiff did 
not adduce any evidence in support of that claim.

As to the plaintiff’s claim for damages for the abandonment 
by the defendant of the demised premises, I doubt whether the 
plaintiff can now maintain such a claim in view of his having 
accepted a surrender of the lease, but, apart from that quest inn, 
I cannot find, upon the evidence, that he has sustained any dam­
age. In his lease to the defendant he was to receive one-half of 
the crop in each year by way of rent, but was to supply the seed 
grain each year and to pay Vi the twine and threshing bills and 
14 of the threshing bill and board of the threshing crew. In 
his lease to the subsequent tenants he was to receive only ' ; of 
the annual crop by way of rent, but the tenants were to supply 
the seed grain and pay the threshing bill. The plaintiff offered 
them the ehoiee between the half-crop system or the one-third- 
crop system, stating that it made no difference to him, and. in 
his evidence he states that if the crop is a good one the landlord 
would have the advantage under the half-crop system, but, if 
a poor one, the tenant would have the advantage. It is there- 
fore impossible for me to determine that the plaintiff ha- 
sustained any loss by reason of the defendants having ah,r 
oned the premises.

I give judgment for the plaintiff for $300, the $260 p. ate 
Court by the defendant to be applied in reduction of the judg­
ment.

The plaintiff will have the costs of the action as upon a claim 
for $360 up to the time of payment into Court and thereafter as 
upon a claim of $40. There will not be any set-off of costa, and 
rule 27 of the cost rules will not apply.

Judgment accordingly.
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FULLERTON T. CRAWFORD.

Surnmt Court of Canada Davies, C.J., Idington, Duff, .1 nglin and Brodeur, JJ.
Oct. 14, 1919.

Coupâmes (| V E—220)—Directors—Secret profit—Action to recover 
—Company's name not used—Rights or shareholders— 
Companies Act, R.S.O. 1914, eu. 178.

( Vrtain directors of a company having made what was decided in this 
action to be a “secret profit " and tile company refusing to allow its 
name to be used in an action to recover the same, the capacity of a 
single sliaroholder to assert the right of the company to tlus money is 
doubtful, and the action cannot succeed.

[7’oieers V. African Tug Co., [1904] 1 Cli. 558 referred to.]

Appeal from a decision of the Apjiellate Division of the 
Supreme Court of Ontario (1918), 43 D.L.R. 98, 42 O.L.R. 250, 
affirming the judgment at the trial (1910), 37 O.L.R. 011, in 
favour of the plaintiff. Reversed.

Hugh J. Macdonald, for appellants, Fullerton and the Doran 
Estate; Mr. Urquhart, for appellants, the other directors; .4. C. 
McMaster and J. H. Fraser, for respondent, Crawford.

Davies, C.J. (dissenting) :—I concur with Duff, J.
Idington, J.:—This suit is ostensibly concerned with the 

rights of a shareholder in a company to keep erring promoters and 
directors in the path of duty, but in truth is the outcome of an 
unsavoury squabble between two late partners in a law firm which 
had been solicitors for the company and could not, on a dissolution 
of their firm, settle their partnership accounts without adjusting 
the affairs of the company.

The appellant Fullerton, an elderly practitioner of law in 
Toronto, took, in January, 1912, as junior partner, one Crawford, 
a young man who professed to have some knowledge of company 
law, on the understanding that he was to bear the burden of the 
office work.

We are not very fully informed as to the exact details of their 
arrangements, but we are told that they were to divide the results 
of the office on the basis of five to Fullerton and three to Crawford 
“but each to have the liberty of having business in which" he 
might “have a personal interest done in the office without charge."

Fullerton had a proposition made to him, by a client and 
personal friend named Wallace, to buy from one Bieknell a 
hundred and fifty-nine acres in the township of York at $725 an 
«ere. An optional agreement was obtained by Wallace therefor,
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which was drawn in the said law office. To secure that, the selling 
agent, and one Doran, and Wallace, each contributed in nearly 
equal parts to a deposit of $2,500 which Wallace as buyer was 
required to pay.

Having in view’ the ultimate purpose of forming a joint stock 
con panv to carry out the speculation, a syndicate agreement was 
drawn up in the office of Fullerton & Crawford whereby Fullerton 
wes to buy from Wallace at $800 an acre the land which he liad 
thus secured at $725 an acre.

This agreement purports to be made in duplicate, on March 4, 
1013, between Wallace the vendor of the first part, and Fullerton 
as trustee thereinafter called the purchaser of the second part, 
and the subscribers whose names are signed, of the third part; 
and to provide that a syndicate is thereby formed with a capital 
of $75,000 divided into $100 shares to carry out said purchase by 
Fullerton. Doran was to be the manager of the syndicate; 
Fullerton to be treasurer; and it was declared to be the intention 
to organise a joint stock company in which each syndicate sliare- 
holder was to become a shareholder in proportion to the number 
of shares held by him in the syndicate.

The trustee Fullerton was then to convey the land to said 
con pany. The details w’ere to be decided at any meeting of the 
syndicate.

Crawford subscribed said syndicate agreement for $5,(XX). 
An agreement of sale wras entered into on same day for the sale by 
Wallace to Fullerton at the price of $800 an acre.

Inasmuch as Fullerton is described in both documents as a 
trustee I see no importance to be attached to this latter, save its 
being referred to in the syndicate agreement as definitely fixing 
the terms of purchase.

It was contended by Crawford in this suit, and by liis personal 
repiesentative in this appeal, that he was entitled, a year and 
sever months later, to bring an action against Fullerton and 
Doran to recover for the company which was duly formed as 
projected in said agreement, about six w'eeks later, the respective 
sums of $3,877.20 each, which Wallace had paid each out of the 
profits he had thus made of $75 an acre.

The trial Judge and the Appellate Division upheld such con­
tention.
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I assun e for argument’s sake that the company if suing might 
have recovered said profita.

Indeed, very early in the argument it was intimated by tliis 
Court to the counsel for the representative of Crawford, that as 
to the said amount so received by Fullerton they might so assume 
also, and direct their attention to the claim made by the respond­
ents, that Crawford hail tiecome disqualified and disentitled to 
bring such an action especially in face of the almost unanimous 
opposition of his fellow shareholders.

I have sought in vain for any decision in favour of a sliare- 
holdcr coming into Court with so many impediments in liis way, 
by reason of honest opposition on the part of liis fellow share­
holders to any assertion of such right as he claimed anil with the 
evident disqualification attaching to him by reason of his know­
ledge of and acquiescence in the conduct of those accused until 
he had failed in an attempt to profit thereby and to extort by virtue 
tliereof a share of such part as Fullerton had got.

The trial Judge rejected another item of his claim which was 
to recover for the company moneys paid out by reason of the said 
payments impairing capital.

That claim was rejected, not liecause unfounded in law if 
made by the company or a proper party, but solely by reason of 
the plaintiff’s disqualifications resulting from his sharing in such 
illegal payments.

The same principle as thus acted upon and as applied in the 
case of Tou'ers v. African Tug Co., [1904] 1 Ch. 556, ought on the 
evidence of the plaintiff to be applied to the rest of the claims in 
question.

Shortly after the events I have already related in regard to the 
origin of the claim for recovery of secret profits alwve referred to, 
the company became incorporated on the application by petition 
of Fullerton, Doran, Crawford and othei-s who were named as 
provisional directors.

The papers connected with this application wore all prepared 
by Crawford and he made the usual affidavit verifying the petition.

The papers already referred to, and those others to found this 
proceeding upon had been all kept in the office vault of Fullerton 
& Crawford and along therewith the agreement between Wallace 
and Bioknell which Crawford admitted seeing and handling.
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The interest of Crawford evidenced by his subscribing one- 
fifteenth part of the whole proposed capital in the syndicate, 
coupled with opportunity and duty alike to know should have led 
any intelligent man to learn by the time incorporation was com­
pleted the fact that there was a profit going to Wallace.

We are not left to rest on these circumstances alone for 
Crawford in his evidence spoke of the relations between Wallace 
and Fullerton, as follows:—

Q. After March 4—prior to that have you any recollection of any con­
versation with either Doran or Fullerton? A. Yes, some time prior to that, 
I think it was before March 4, Fullerton told me that he was taking this 
deal in Wallace's name because he did not want himself to go on any covenant. 
Q. Then he was taking this deal in Wallace’s name as he did not want to 
go on any covenants—is that the first statement that you recollect as having 
been made by any person about this matter? A. So far as I know it is, al­
though I know that I had a number of office conversations with him. Q 
Probably prior to that time. Then do you want us to understand that 
Fullerton was putting Wallace forward as a stool pigeon in this matter and 
you knew that from the first? A. Why, of course. Q. Just go the limit 
if you will? A. Of course, he was putting Wallace forward. Q. Pardon1 
A. He was taking the deal in Wallace’s name so there was no liability on his 
part. Q. So from the first—? A. If he was not successful in raising a
syndicate---------Q. So you want us to understand the first conversation you
had with anybody about this matter you recall is one in which Fullerton repre­
sented to you that he was taking this, which was his, Fullerton’s deal, in 
Wallace’s name, so as to avoid his, Fullerton’s, personal liability? A. I 
would not say that was the first conversation, but that was one of the con­
versations.

And again:—
Q. Yes? A. And was considering getting up this syndicate. Will 

you please give me'something definite, is it the first conversation you recollect 
or not? A. So far as I know it is.

And to his taking an interest:—
Q. I understand you wére very little interested in it at that time—where 

did it take place? A. Somewhere in the office. Q. In your office or his? 
A. I cannot say as to that. He used to walk into my office and talk to me 
about it and in his office and in Doran’s office, and he would talk about it, 
it was the talk of the whole office. Q. Fullerton was not hiding anything 
under a blanket or keeping anything from you? A. I do not believe he 
was. Q. The matter was discussed pro and con? A. I thought so. Q 
You were in Doran’s office and took it up with him? A. I think so. (j You 
went in to Doran’s office, any conversations about it? A. Yes, we used to 
talk about it.

Q. Well, you ought to remember it—when did you first make up your 
mind to take an interest in this proposition? A. It would be about March 
10. Q. And you subscribed for how much? A. $2,500. Q. $2,500—ww
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that your original subscription? A. The original subscription was $5,000 
which included 12,500 of Mr. Eaton's.

(j. Now, toll me, Mr. Crawford, had you any other investments of a 
similar character to this, at that time? A. No. Q. Had you any ot her money 
in any other real estate transactions at or about that time? A. No. Q. Can 
you suggest any other investment you made in 1913? A. No. Q. Had you 
any other investments that were of a similar amount, or to any extent in 
1912? A. No. Q. Had you any in 1914? A. No. Q. Then so far as this 
was concerned, this was practically your ewe lamb in the way of investment? 
A. Yes. Q. Your ewe lamb, and the one, therefore, in which you were par­
ticularly interested? A. Yes.

An<l again as to Doran’s contribution:—
Q. When did you have the first interview with Doran about the matter? 

A. Oh, 1 cannot say. Q. Can you recall any interview with Doran prior 
to March 10, when you agreed to go in? A. I can recollect several conver­
sations with Doran. Q. Can you cast your mind back, and having regard 
to this, your first and most important and practically your only investment 
at that period of time, can you cast your mind back to any conversation with 
Doran, and fix that conversation in your mind with Doran, and say what took 
place9 A. Not previous to the signing up of the deal. Q. Not previous— 
what do you mean by signing up of the deal? A. The agreement of March 4. 
Q. What? A. The agreement of March 4. Q. But previous to March 4, 
and after March 4, if you recollect any conversation with Doran, what was 
the first you remember? A. I remember Doran telling me that he had put 
up the $2,500. Q. The whole $2,500? A. The whole $2,500. Q. Do you 
remember the time that Doran told you that? A. No, it was some time 
shortly afterwards, and he was bragging, he bragged to me of having put one 
over on Boehm. Q. What? A. He was—Q. Don’t characterise it bragging 
—you know, give us the conversation? A. He told me in other words that 
he had got ahead of Boehm. Q. Yes? A. He succeeded in getting Boehm 
to put up a third of the deposit, Q. He had succeeded in getting Boehm? 
A. To put up a third of the deposit. Q, In addition to them—was that at 
the same time he was discussing about having to put up the $2,500? A. 
Yes. Q. So that you understood at that time, that in the $2,500 that was 
put up, Boehm had contributed one-third of the deposit? A. Y'es, from what 
he told me.

And again as to Wallace:—
Q. Now, Wallace was not in this real estate business for his health, so 

far as you could see, was he? A. No, I do not suppose he was. Q. You 
thought it reasonable that Wallace went into these ventures with a view 
to niake a profit? A. Apparently so, if he disclosed them. Q. I am not 
asking whether he disclosed them or not, so far as Wallace was concerned, 
he transferred by an agreement to Fullerton, certain rights and interests in 
that property at $800 an acre—you knew' that, you knew that? A. I knew 
he had an agreement with Fullerton.

Doran had taken an office about July 1, 1913, to carry on real 
estate business in same building and, as I understand the evidence, 
adjacent to those roorrs occupied by the firm of Fullerton &
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Crawford, would seem thus to liave had the opportunity of daily 
intercourse with Crawford as well as Fullerton in regard t<> the 
joint venture in which he put $5,000 for himself and a friend.

I cannot accept the statement he (Crawford) seems to have 
made that he did not know' that there was a profit of $75 an acre 
to somebody, for it is inconsistent with w'hat he admits in relation 
thereto and the exercise of ordinary common sense applied to the 
business he was so deeply interested in for himself and others.

His pretension was that he only became aware of the amount 
Fullerton got by looking at the papers in the vault in January or 
February, 1914, after his partnership with Fullerton had ceased, 
as it did in said January.

Why, or how, he should have, as it were accidentally, discovered 
it then and not before on the many opportunities equally good for 
doing so, 1 am unable to understand.

I prefer to think he obviously had either forgotten or had not 
felt the same keen interest as this suit indicates in sharing in the 
profits made by Fullerton.

Indeed, he puts it rather as a realisation of the fact in the 
following evidence:—

Q. Then you told us yesterday that you had made some discovery about 
this alleged property, I think you said, in February, 1914? A. Yes. (j. Just 
tell us what the discovery was that you then made? A. The discovery was 
that Wallace had made this profit of eleven thousand and some hundreds 
of dollars. Q. Yes? A. That was the first time that I realised that Wallace 
had made that money. Q. Tell me the date on which you discovered it? 
A. I cannot tell you that, but the day—Q. Well, about the day? A. It 
would be some time about the latter end of February.

The trial Judge expressly finds as a fact, notwithstanding 
Crawford’s denial, that he know' a profit wras being made by 
Wallace.

But for his omission to find also that he knew, or must lie held 
to have known, that Fullerton and Doran W'ere interested therein.
I should not have set forth the foregoing evidence so fully as I 
have done.

Crawford at the trial would have the Court believe that, 
though the facts were plain and palpable to anyone possessed of 
the documents as ho was, he had failed to realise the actual situation 
in which Fullerton had placed himself by what said docuinnets 
demonstrated. I do not think this improved his claim to found 
such a suit as this.
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And still less so when we find him immediately attempt to 
make n erehandiee of his realisation of the fact by the attempt 
to frighten Fullerton into giving him a slum* of what he claimed 
lierein to he an illicit profit, as evidenced by the following letter:—

401 Crown < Hfi< e Building,
Toronto, March 13, 1014.

James S. Fullerton, Ksq., K.C.,
Toronto, Ont.

Re Accounts.
Dear Sir:—

I contend that you received moneys from Mr. Kdwin Wallace in con­
nection with the purchase of Bathurst Centre, and must now ask you to 
account to me for the same under our partnership.

1 think my share nearly amounts to 11,500.
Yours truly,
(Signed) J. P. Crawford.

This letter admittedly refera to the said secret profits got by 
Fullerton. 1 cannot think that a suitor who promised, as this one 
in tliis letter did, to sliare in that complained of, is entitled, within 
the dex trine laid down in many cases but latest in the Tourrs case,
11904] 1 Ch. 558, cited atiove, to bring in support of such a claim 
such an action as this when he failed to intimidate and extort a 
division of the spoils.

His share therein as a shareholder in the company as the result 
of success herein in that regard might lx* $300, hut he was willing 
to takell ,500 if the item was brought into the accounts of Fullerton 
& Crawford.

The suppression of secret profits is most desirable but I submit 
it will never ho accomplished by upholding the claim of one w ho 
thus attempted first to nuike use of such a club to promote tiis 
own ends, and then only months afterwards when he failed to so 
intimidate, resorts to an action ostensibly in the interest of the 
company.

To nx ognise such a suitor as well entitled first to attempt such 
a levy and then entitled, despite his failure therein, would be pro­
ductive of evils far surpassing those springing from a single 
successful reaping of secret profits, esjiecially when the latter lias 
been maintained as rightful by nearly all those concerned hut 
himself.

On that ground the appellant Fullerton is entitled, in my 
opinion, to succeed as to this item of the claim made.
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I am, moreover, xrery far from holding the opinion that a 
single shareholder can insist, against an overwhelming majority 
of fellow shareholders who liave no interest adverse to the claim 
for recover}' in such a case, save the honest purpose of allowing 
him who has received such compensation to retain it, though so 
ill advised as to have kept his doing so secret instead of manfully 
proclaiming the fact.

In such a case the question of ultra vires or fraud in the sense 
used in the decision Injuring upon such an issue may not arise and 
the matter lie within the competence of a disinterested majority 
of the sliareholdcrs to deal with.

What is clear from the latest decisions such as AlexamUr v 
Automatic Telephone Co., [1900] 2 Ch. 50, is that shareholders in 
maintaining an advantage for themselves not shared by others, 
cannot l>e permitted to accomplish the wrong merely on the 
pretence tliat it falls within the internal management of the 
company.

This decision followed the judgment in the case of Menier v 
Hooper's Telegraph Works (1874), L.R. 9 Ch. 350, wherein, as also 
in Gray v. Lewis (1873), L.R. 8 Ch. 1049, at 353, Sir W. M. James. 
L.J., expressed comprehensively what I may be permit ted to 
think is still the law' governing such cases as this when the question 
raised may not present some act merely ultra tires the company 
and the test have to be applied w hether or not a fraudulent use is 
being made of its powers by the majority of the shareholders or 
directors as the case may be.

In the case at bar the plaintiff fails, I think, to bring himself 
within the principles there laid down not only as to the first item 
but also the other remaining items of his claim when we consider, 
as I think we must, the action of the shareholders at the Septcmlier 
meeting which was called at his instance.

The other items I refer to are Doran’s share of the profits made 
by Wallace and Doran’s commission on the resale. As to the 
former, all I have said and set forth, relative to the claim against 
Fullerton, applies.

It may be observed that though there was no demand made 
upon Doran for a share, yet the obvious purpose of the litigation 
was the same improper one in its origin, and suit was taken after 
long knowledge and acquiescence.
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As to Doran’s commission on the resale, I think there was 
beyond a doubt present to Crawford’s mind the knowledge that 
it was Doran’s effort that produced the resale, that he knew Doran 
would be expecting a commission and was the only man entitled 
to commission and whose claim could alone be that referred to in 
the circular letter of April 22, 1914, to him and all other share­
holders, announcing the sale and referring to the year's oiorations 
and the paying of commissions on sale, could refer to nothing else 
than Doran’s commission.

Yet in face thereof he not only refrained from objecting thereto 
hut actually participated in the distribution of the moneys as 
therein suggested, and I hold must l>e held to have assented thereto.

Inasmuch as he drew the misleading by-law of the company 
which provided as follows:—

(i. Except in so far as the remuneration of the directors shall be fixed 
by this by-law the directors themselves shall have power to fix their remun­
eration cither as directors or as officers of the company, and also the salaries 
or remuneration to be paid to all salaried officers of the company, and to 
vary the same when it may be exjjcdient to do bo, 

upon which no doubt the directors may well have imagined they 
had a right to act in fixing the commission, I do not think he was 
entitled to complain of the result.

Under all the foregoing circumstances I am of the opinion that 
he had no right to complain of this commission and was not entitled 
to override the action of the shareholders by the bringing of this 
action though other shareholders may have had such right by virtue 
of the statute.

I think the appeal should be allowed with costs throughout.
Dvrr, J. (dissenting):—The liability of the apjxdlants in 

respect of three sums at the suit of the respondent in a representa­
tion on behalf of the shareholders is to l>c determined on this 
appeal: The sum of $3,867.36 for which the appellant Fullerton 
has been adjudged res]>onsible and the like sum for which the 
Doran estate has been adjudged responsible and the sum of 
$8.121.22 for which all the appellants have been adjudged respon­
sible.

The question raised, whether Crawford, the original plaintiff, 
was entitled to maintain the action, whether, that is to say, he 
had not lost any right he might otherw ise have had by acquiescence 
or estoppel, would naturallv come first in order of consideration

465

CAN.
8. C.

Fullerton 

Crawford 

Idington. J.

Dell, J



466 Dominion Law Repohth. ISO D.L.R.

CAN.

8. C.

Fvllbbton 

Chawford. 

Det. I.

l»ut the discussion of it may oonveniently lie jxietiioned until after 
the discussion of the substantive question of responsibility.

The trial Judge, Masten, J., gave judgment against the appel­
lants and the Doran estate respectively for the sums first at give 
mentioned and against all the appellants in respect of the sum of 
18,121.22. This judgment was sustained by the Appellate 
Division and that Court was unanimous as regards all ]mtints 
except in respect of the liability of the defendants Murray, ( iihson 
and Brian, in relation to which there was some difference of 
opinion.

The first two sums were paid to Fullerton and Doran respec­
tively by Wallace out of the purchase money, which, on the same 
day, had been paid to Wallace by Fullerton on behalf of the 
syndicate, and constituted in each case one-third of Wallace's 
profit by the sale, which amounted in all to $11,601.75. It seems 
to lie unnecessary in regard to this transaction to say mon* than 
that Fullerton and Doran were both in the position of promoters 
of and consequently of trustees for the syndicate, and in that 
character incapable of retaining any profit derived in this way 
from the transaction. These moneys, therefore, which they 
received from Wallace remained the property of the syndicate 
and later of the company in their hands. In passing it may lie 
noted that these moneys were, of course, part of the proceeds of 
the original subscriptions, that is to say, of the original capital of 
the syndicate.

The substantive defence of the appellants in respect of these 
sums rests upon certain resolutions, which were passed on Novem­
ber 4, 1914, by the shareholders of the company, professing to 
take effect as a release of the company’s claim to them. I concur 
with the view of the trial Judge that, in the situation in which 
the company found itself on the date mentioned, it was not 
competent to the shareholders to transfer without consideration 
a title to these moneys to Fullerton and Doran.

The company made a sale of its lands in the spring of 1914 
and, at the end of May, the directors, after paying a commission 
of $8,000 odd to Doran, proceeded to distribute $36,000 odd in 
dividends; and the resolutions of November 4, already alluded to, 
professed to ratify this payment to Doran and to secure a title



50 D.L.R.] Dominion Law Reports.

to Doran in respect of this sum as well as to deal with the sums 
distributed by Wallace already referred to.

In May, 1914, the profits arising from the company's trans­
actions (treating Doran's claim for commission as a liability of 
the company) had reached $25,000 odd on the assumption, and 
this is rather important, that a third mortgage of $50,000 odd 
given by the purchasers of the land sold in the spring of 1914 was 
worth its face value, and on the further assumption that in respect 
of the two mortgages, one assumed and the other given by Wallace, 
the company was under no contingent res])onsihility. Thus the 
directors in paying the dividend mentioned as well as the Doran 
claim had disused of at least $11,000 in excess of the moneys 
available for distribution among the shareholders.

On November 4, therefore, the capital of the company had 
actually been diminished by a considerable sum and the principle 
of Neuman's case, [1895] 1 Ch. 074, forbade any further distribu­
tion of its assets among the shareholders until the statutory pro­
ceedings had l>een taken. In re George Newman & Co.f supra; 
Paton's case (1903), 5 O.L.R. 392, at page 400; Hutton v. West 
Cork It. Co. (1883), 23 Ch. D. 054; Flitcroft'n case (1882), 21 Ch. 
I) 519. at 534-5.

Now the sums in the hands of Fullerton and Doran which had 
lieen paid to them by Wallace were assets of the company, just as 
the moneys standing to the credit of the company in the bank 
were; and the attempt on Novcml>er 4, to hand this proix*rty 
over to Fullerton and Doran was just as illegal, and inoperative 
in point of legal effect, as would have lieen a resolution authorising 
the directors to transfer any asset, e.g., the mortgage above men­
tioned, into the name of any one of them and to sell and dispose of 
it for the l>enefit of the directors.

As to the Doran commission. I am disused to agree; with 
the view of sec. 92 of the Ontario Companies Act advanced on 
liehalf of the a pillants; 1 am inclined to concur in the view that 
this section does not contemplate social payments of the character 
here in question which are not made by way of remuneration for 
services of a director as director, but a special allowance made on 
some other ground.

Our attention has not been called to any other provision of the 
Ontario Companies Act, and I assume that if there had been such
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a provision our attention would have lx>en called to it, that in 
any way weakens the force of the rule by which directors, trustees 
of their powers for the shareholders, are incapacitated from 
retaining ns against the company any profit arising from ;i con­
tract made between themselves and the body of directors of which 
they are members, unless the company knows and assents, Imperil 
Mercantile Credit Association v. Coleman (1871), 6 Ch. App. 558, 
at 560; James v. Eve (1873), L.R. 6 H.L. 335, at 348; G luck Mein 
v. Barnes, [1900] A.C. 240; Boston Deep Sen Fishing Co. v. Ansel! 
(1888), 39 Ch. D. 339. The application of the principle docs not 
appear to lie affected by the provisions of by-law 6 of the company s 
general by-laws. The power given thereby to the directors is 
a power to fix their own remuneration as directors or as officers of 
the company; and, no doubt, it would have been competent to 
the directors acting thereunder to attach a salary to the office of 
director or to the office of vice-president, or to the office of general 
manager, but it is impossible to suggest that what is alleged to 
have been done here in order to support the payment to Doran, is 
or bears any kind of resemblance to any of these things. \\ hat i< 
alleged is a contract between the company and Doran through 
the instrumentality of the board of directors of which he was a 
member, allowing him a specific fee for a specific service—a service 
given in the ordinary course of prosecuting his calling as land 
agent. That would be a transaction which could not be brought 
within the authority given by this by-law. Doran, it n ay lie 
noted, on November 4, was still vice-president, director, general 
manager. The fee which had been illegally paid to him was the 
property of the company in his hands. It is quite true it required 
only the assent of the company to give him a title and the resolution 
of Novemlier 4 is relied upon as furnishing adequate evidence of 
that assent.

The first objection which is taken to the proceedings on 
November 4 is based on the fact already mentioned, namely, 
that in paying the dividend of May 29, the company had more 
than disposed of all its available distributable assets, and that 
objection seems to be fatal.

It is quite true that if the company had possessed itself of the 
moneys in Fullerton and Doran’s hands, amounting to $15,000 
odd, then, assuming always that the third mortgage on the lands
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dis|sised of sliould lie counted at its face value, it would ap|iear CAM~
that there would l)e a small surplus, 14,000 odd; Imt on the closest 8. C.
calculation the retention of neither the Wallace donations nor the Fullerton 
Doran fee could lie sanctioned without obliterating this surplus „ »■

- , , . . . , r CRAWFORD.and there is, 1 think, no escape from the conclusion that those ------
promdings of November 4, which were virtually simultaneous, D”1, J 
must on this account lie held to lie without legal effect.

There is another grave objection, moreover, to these pro­
ceedings w hich I should have preferred not to mention and which 
I should have passed over in silence had it not lieen that it has 
material weight in considering the important question of the right 
of the plaintiff to maintain the proceedings.

It is unfortunately too clear that knowledge of the participation 
in the Wallace profit was industriously withheld by Fullerton and 
Doran from the shareholders—until in the autumn of 1914 the 
curiosity excited by Crawford's activities, left them no other 
choice than disclosure. At the trial Fullerton still maintained the 
attitude that these payments were Ixinuscs anil any suggestion of 
impropriety in the non-disclosure of them was treated rather 
contemptuously as a quibble. I am referring, of course, to 
Fullerton's own attitude, not to that of his counsel. In view of 
this state of mind, one is not surprised to discover in a letter 
written on Septemlier 11, to Ruckle, for the information of persons 
from whom proxies were to be obtained, the statement that 
Wallace came to him, Fullerton, as any other client would have 
come, and told him that he had an option on this pro]ierty at $80U. 
that no other price was ever mentioned and that “the deal was put 
through" at that price; and again in a letter of July 6, addressed to 
the shareholders generally, this statement: “Kdwin Wallace’s 
option was at the price of $725 per acre and he offered it to the 
•indicate at $800 per acre, whereby Wallace made a profit of the 
balance." Fullerton’s attitude is perhaps liest brought out in 
some parts of his own evidence;—

Q Then you eay that you first knew that you were going to get some­
thing on what date? A. Oh, my recollection now is that it was on March 
H. Q. On March 14? A. Yes. Q. That you first knew that you were 
going in get something? A. Yes—or rather I (lid not know that 1 was going 
to get something until 1 got it, but on March 14, Wallace spoke to me about 
h. Q. Wallace spoke to you about it and then you did not know what amount 
you were going to get then? A. I did not. Q. And when did you find out
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what amount you were going to get? A. When I got the cheque. Q. When 
was that? A. I cannot say whether it was the afternoon of the 14ili <>r the 
morning of the 15th. I can only state that I deposited it on the 15th or that 
it was deposited for me on the 15th. In my examination I was speaking from 
the deposit, and I thought it was on the 15th I got it, but further recolhrtion 
the 14th or 15th. Q. The 14th or 15th—now up to that date you di-l not 
know yourself you were going to get anything? A- I <li<i not. (j. And any 
knowledge Crawford could have acquired up to that date could not have 
conveyed that information to him? A. No. Q. Is that right? A. That i.« 
right. Q. He could not have found it out if he had known all about W i hm * 
profit? A. Yes. Q. He could not have told you were getting anything 
and he could not have told Doran was getting anything? A. I cannot tell yftu: 
Q. You cannot tell that then when you did get something, Mr. Fullerton, why 
did you not disclose it to your friends and associates? A. I am not much 
in the habit of disclosing to my friends and associates what my deals tre or 
what was done. Q. I mean your associates in this particular deal -why 
did you not disclose it? A. 1 did not disclose it but I have no particular 
reason except that I am rather reticent about my business and I did not intend 
to disclose it at that time. Q. Now, Mr. Fullerton, on September IS, when 
all the cheques were spread out before you and when apparently Crawford 
had all this time information for the 111,000 cheque was there, now why— 
come to the time when he knew about the 111,000 odd cheque—it was there 
before you? A. Yes. Q. And Crawford said “Fullerton and Doran are 
you getting any share of that?” A. Yes. Q. And you heard Wallace say 
that he would not say how he had distributed it, that that was his own business, 
do you remember that? A. Yes. Q. Why did you not then say you gut 
a part of it? A. because I was calling a meeting of the company I intended 
calling a meeting of the company and intended to make disclosure there in 
regard to the whole matter and I knew that Crawford w as seeking information 
at that time for the purpose of his suit, and I did not intend to give it until 
I called my own meeting. Q. You did not intend to give it? A. Vntil 
I called my own meeting. That was absolutely the reason why. Crawford 
had written me a letter in which he had demanded $1,500 on the belief and 
sole belief that he was considering whether to bring an action against n.c in 
the partnership or on the other, and I did not propose to assist him at that 
meeting if I could avoid it.

Fullerton and Doran, as directors and officials of the company, 
were under a duty to the company and to the shareholders as a 
body to sec that the fullest information was laid before the share­
holders regarding the transactions under review at the meeting 
of November 4. Cook v. Deeka, 27 D.L.K. 1, [1916] 1 AX*. .>54.

It is regrettable that no effort was made to perform this duty; 
that these gentlemen considered themselves entitled to act within 
the spirit of the communications and the evidence just set out; 
and that the members represented by proxy at the meeting of 
November 4 seem to have remained in ignorance of the facts to the 
very end. .In these circumstances I think the resolution of
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November 4 cannot lie treated as satisfactory evidence that a 
majority of the shareholders with knowledge of the facts approved 
th<*sc transactions of which Fullerton and Doran were the bene- 
6ciaries: Cook v. Decks, 27 D.L.R. 1, |101ti] 1 A.C. 554; Pacific 
Coast Coal Mines Ltd. v. A rb nth not, 30 D.L.R. 501, 11D17J A.C. 
607.

As to Crawford's right to maintain these proceedings. The 
status of a single shareholder to attack an ultra vires proceeding is, 
as a rule, unquestionable, in the absence of evidence disclosing 
conduct making it unjust that he should Ik* permitted to go forward 
with his attack.

As regards the Doran commission: It is not. 1 think, seriously 
argued that Crawford did anything to preclude him from impeach* 
ing that payment.

As regards the sum given by Wallace to Doran 1 have heard 
no suggestion requiring discussion |x>inting to any conduct of 
Crawford's precluding him from taking ste]>s to inqieach that.

As to the sum received by Fullerton from Wallace. It Is now 
said, 1st, that Crawford knew of the distribution of the Wallace 
profit from the beginning, and 2nd, that in March, 1014, he wrote 
a letter to Fullerton calling u|mhi him to account for the sum 
received from Wallace as part of the partnership proceeds and 
that this last mentioned act constituted such a participation in 
the conduct of Fullerton as to make it inequitable and contrary 
to justice to permit Crawford now to complai i of it.

It is necessary to keep clearly in view two things, (1) that 
the moneys in question, as I have already said, in Fullerton’s 
hands constituted an asset of the company; (2) that the general 
rule is that a single shareholder is entitled to inq>caeh an ultra 
rires or illegal act of a company without using the name of the 
company subject to the qualification that the right of a single 
shareholder to proceed where the majority refuse to allow' the 
name of the company to lie used, in such case rests uixm the 
pr<>)M)sition that justice requires the sanction of the proceeding. 
Russell v. Wakefield Waterworks Co. (1875), L.R. 20 Kq. 474, at 
480.

It follows of course that if in a particular case it would l)c 
unjust to permit a single shareholder to take a proceeding, the 
right is denied him and virtually the point to lie determined at
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this stage is this: In view of the circumstances mentioned would 
it be unjust to ]>ermit Crawford to maintain the action? Consider 
the conduct of Fullerton as disclosed by the communications and 
the evidence alxive referred to; he was a promoter, not technically 
merely but actively engaged in soliciting subscriptions and support 
from all quarters. He deliberately and with set policy withheld 
the fact that he was making a substantial profit out of the pro­
motion. This fact he withheld until at the very last hr was 
virtually forced to disclose it. He says that as late as Sept cm her. 
1914, Crawford was searching for information to enable him to 
take proceedings and that he was resisting his attempts to get it.

Crawford, as the trial Judge found, understood that Wallace 
was making a profit at a comparatively early stage, but the 
evidence of Fullerton read with that of Crawford is convincing 
upon the point that as regards Fullerton and Doran, Crawford 
had nothing more than a suspicion down to the middle of 1914. 
and Crawford's explanation of the letter, namely, that it was 
written with the object of getting information is virtually accepted 
by Fullerton himself.

Crawford’s delay in actually pressing his inquiries may perhaps 
be accounted for by the fact that it was only after the dissolution 
of the partnership with Fullerton that he decided to press his 
claim; but in truth it is hardly disputable that until months after 
the dissolution Crawford was not in possession of information 
which would have justified him in charging Fullerton and Doran 
with participating in Wallace’s profit. This is evident from 
Crawford’s own course and is virtually asserted by Fullerton 
himself. And when one considers the course of conduct deliber­
ately pursued by Fullerton and Doran, the persistent detent illa­
tion to conceal the facts touching their relations with Wallace and 
the actual destination of the profit derived by Wallace from the 
sale to the syndicate, it seems an extreme view' that by writing the 
letter of March, a letter which was never acted upon, which 
affected nobody’s conduct, nobody’s*rights or interests. Crawford 
was doing something making it unjust that he should institute 
legal proceedings to compel these fiduciaries to account to the 
shareholders for the property of the shareholders in their hands.

It should be noted perhaps at this point that the trial Judge 
in declining to accept Crawford’s testimony to the effect that he
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did not know the price at which Wallace bought, acquits him of any 
intention to misstate the facts.

The question for disposition here has little analogy to that 
which arose in Tounrs v. African Tug Co., [I904J 1 Ch. 558, where 
an action was brought by a shareholder against directors seeking 
to hold them responsible for moneys distributed among the 
shareholders which were not available for distribution. The 
shareholder who was plaintiff in that action had received his 
share of these moneys knowing the facts and brought the action 
with the proceeds of the distribution in his pocket; in other words, 
he had made himself a party to—he had participated in—the 
very act he was complaining of. Crawford, on the other hand, 
received nothing and moreover did nothing which could have 
precluded him from saying to Fullerton, if in response to his letter 
Fullerton had offered to divide iiis profit with him—the money 
is not yours to divide.

In Towers case, [1904] 1 Ch. 558, each one of the Lords Justices 
dwells upon the fact that when the action was brought and when 
it was tried Towers still had in his pocket his share of the proceeds 
of the ultra tires act of which he was complaining. Yaughan- 
Williams, L.J., at p. 505; Stirling, L.J., at p. 508; Cozens-Hardy, 
1..,)., at p. 572. Moreover, the transaction in Towers' case, supra, 
was not impugned as a transaction in which directors or trustees 
had tried to benefit themselves at the expense of their eo-ad- 
venturers; it was a case in which there had been an equal distribu­
tion among shareholders, by the consent of every one of them, 
of a small part of the company's capital not legally distributable; 
and the Lords Justices (see especially Stirling, L.J., at p. 570), 
emphasise the fact that no one had ascribed fraud or dishonesty 
to anybody concerned in the distribution.

There is another and fatal objection to the contention of the 
appellants on this point and that is that it is not raised in the 
pleadings as originally framed, nor by any amendment, nor is 
there anything in the course of the proceedings at the trial to 
justify the inference that the pleadings were treated as amended in 
such a way as to make this defence available. The cross-examina­
tion by counsel for the defendants was, after related objections, 
allowed to proceed in deference to the contention that Crawford’s 
conduct, with regard to all these matters, was material on the
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question of credit and the cross-examination of Fullerton pro­
ceeded on much the same lines. The point now contended for, 
namely, that the letter of March plus the delay was an act pre­
cluding Gràwford from taking these proceedings, is not noted in 
the judgment of the trial Judge who, it is to he observed, deals with 
the issue raised by the allegation in the defence—the narrow issue 
rainai by paragraph 10 of Fullerton's defence and paragru] h I of 
Doran’s defence—that Crawford knew that Wallace had made a 
profit. The trial Judge deals with this issue and finds that 
C’rawford became aware of this profit having been trade, lie also 
deals specifically with the defence set ut» in answer to another 
claim, a claim in relation to the moneys distributed as profits, 
the defence that, having received his share, he was precluded, 
under the authority of Towers’ case, [1904] 1 Ch. 558, from dis­
puting the regularity of the distribution. He deals with this and 
gives effect to the defence, but there is not a word in his judgn cut 
from the beginning to the end countenancing the idea that any 
such defence as that I am now considering was put before him. 
There are, moreover, discussions reported in the appeal hook 
which seem to shew affirmatively that this defence, if it was in 
view, was never in any way put forward at the trial.

1 refer specifically to two examples only of this. At p. 171 
the following occurs:— .

Q. If Doran pledges liis positive oath against your uncertain memory 
of other matters that that conversation did take place, will you undertake to 
contradict him? A. 1 certainly will. 1 asked particularly about that com­
mission at the meeting in September. 1 did not know then about the com­
mission. Mr. McMaster: Surely my Lord, the right to commission does not 
turn on his knowledge or lack of knowledge. Surely this is wasting a lot of 
time—his knowing has nothing to do with Doran’s right to take commission. 
Mr. Dcwart: It is a matter of his right to take commission of 5f,. It 
may have an important hearing on the evidence we will offer, my Lord.

If the defence I am now discussing was to be relied upon it is 
quite impossible to suppose that this colloquy could have taken 
place in these words.

Again at pp. 340 and 341 there is the following:—
His hardship: I might say to counsel frankly, my own idea is that all 

that long discussion and great conflict of testimony in regard to what was 
done, and what was not done, and various things of notice to Crawford, makes 
no difference. I think that tin; subject—I am not giving judgment, under­
stand, at all, by any means, and I am entirely prepared to hear what even- 
body has to say, and I may be entirely wrong, but my present view is these 
moneys were promotion moneys and these people were originally in the 
position of having received promotion moneys and were promoters and that
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it all becomes a question, the whole question comes down to the effect of what 
we have been recently discussing. Now, as to the subject of ratification 
that is on that original part, that is my view 1 do not want at all to interfere 
with your elaborating just as fully as you choose for the benefit of any Court 
of Api>eal. on the different view. Mr. Rouvll: < >f course, as the whole matter 
has lieen raised in issue, we want to get all the facts in this connection with the 
transaction, //is Lordship: 1 am not interfering in any way. Mr. Rowell: 
That i* my only reason for mentioning now, until we get in the contents of 
this note ltook, and have Mrs. I)ack called, 1 cannot ask Fullerton in reference 
to a point 1 want to ask him. Mr. McMastir: What I mean, is the great 
conflict there was whether Crawford knew that Wallace was getting something 

-now how can it effect this case against the other two directors whether 
l»o did know that or did not know it? Just simply I want to get through with 
the case as early as possible, that is all. Mr. Ikirart: The evidence directs 
itself solely to u different branch than that.

If the defence of knowledge of the Fullerton and Doran
participation and condonation of that was to lie raised in this 
Court (the defence not having been pleaded) it should have lieen 
specifically brought forward at this point.

It is not the practice of this Court to allow an api>ellant to 
reinforce his hand with cards he has hitherto been concealing in 
son c part of his habiliments.

The defence, as one would expect, is not referred to in any of the 
judgments of any of the Judges of the Appellate Division.

It should be added that the status of the respondents to 
maintain the proceedings rests upon two grounds; (1) the 
illegality of the proceedings of November 4; (2) a recognised 
exception to the rule that the company is the only proper plaintiff 
in an action to recover company property is that where misconduct 
on the part of the company and one or more of its officers is to lie 
investigated the arm of the law is not stayed by the rule. 
Cockburn v. Xetrbridge Sanitary Steam Laundry Co., [1915] 1 I.R. 
237. at 258; Cook v. Decks, 27 D.L.R. 1, [1916] 1 A.C. 554.

For these reasons the apjieal should, in my judgment, lie 
dismissed with costs.

Anglin, J.:—As the syndicate acquired the Bickncll property 
merely to hold it jiending the incorporation of the projected com­
pany and its members became shareholders in that company in 
proportion to their respective interests in the syndicate, 1 do not 
distinguish between rights of the company and rights of the 
syndicate.

At the outset I should state that I entertain no doubt that upon
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the receipt by the defendants, Fullerton and Doran, of their 
S. C. shares in the Wallace profit liability to account for them to the

Fullerton company immediately arose. In re North Australian Territory
„ v. Co., Archer's case, [1892] 1 Ch. 322.
Crawford. . . , , , . . . ,

----- But it is not so clear that this is one of the exceptional case*.
Anglin, j. inferred to in Towers v. African Tug Co., [1904] 1 Ch. 558. in 

which a single shareholder, suing on behalf of himself and of 
shareholders other than the defendants, may, against tin will 
of the majority, assert a right of the company to recover its 
property and compel its enforcement (Lindley on Companies, ti 
ed., vol. I, 779, 781; Buckley on Companies, (1909) 612-11 . or 
that the plaintiff in this action had not disqualified himself from 
maintaining it. On this branch of the case I find it necessary to 
pass definitely only uj»on the latter question.

The trial Judge expressly found, contrary to the testimony 
of the plaintiff Crawford, that he was fully apprised of the profit 
made by Wallace on the sale to Fullerton as trustee for the 
syndicate, adding, however, that neither he nor any of the <ul>- 
scribers of the syndicate were aware of the division of that profit 
w ith Fullerton and Doran. A study of the evidence, all of which 
1 have found it necessary to read with care, has satisfied me that 
little reliance can be placed on the plaintiff’s testimony His 
cross-examination is most unsatisfactory. His witness. baton, 
seems to be even less reliable; and there is practically no other 
corroboration of the plaintiff’s story on controverted points. 
The evidence of Fullerton and Doran, while not entirely satis­
factory, is, in my opinion, much more reliable than that of 
Crawford.

While Crawford may not have known of the actual payments 
by Wallace to Fullerton and Doran at the time they were made, 
with great respect I think the evidence leaves no room for any 
real doubt that he knew' at a comparatively early date that the 
defendant Fullerton had shared in Wallace's profit and 1 <mnnot 
believe that he remained long in ignorance of the actual division 
made of it. His reiterated statement that Fullerton had told him 
from the first that he (Fullerton) was the real purchaser from 
Bicknell and that he had taken the agreement to purchase in 
Wallace’s name merely to cscajie liability on covenants, coupled 
with his letter of March 13, 1914, in my opinion puts Crawford's
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knowledge ae to Fullerton's share beyond question. His admitted r*w‘ 
knowledge that Doran had furnished one-third of the dqxisit 8. C. 
of S2,.r>00 made by Wallace with Bioknell to seeure the property, Fullerton 
another one-third of it having Urn obtained from one Boehm "■

V RAWFOHD.
(Bivknell's agent for sale), and his familiarity with all the details -----
of the purchase by Wallace, of his sale to Fullerton as trustee, of Angl,n' J- 
the formation of the syndicate and of the incorporation and 
organisation of the defendant company, which I think the evidence 
establishes, warrant the inference that he also knew of Doran's 
receipt of one-third of the Wallace profit. With that knowledge 
he determined to treat the $3,877.20 received by Fullerton as 
money pro]>erly obtained by him for which he should account 
as partnership assets of the firm of Fullerton and Crawford.
By his letter of March 13, 1914, he distinctly demanded from 
Fullerton an accounting “under our partnership” of the “moneys 
received (by him) from Edwin Wallace in connection with the 
purchase of Bathurst Centre”—the property in question. That, 
in my opinion, amounted to such acquiescence in the receipt by 
Wallace of the profit on the sale to the syndicate and its distribu­
tion between himself, Fullerton and Doran, that the plaintiff is 
disqualified from complaining of it individually; and 
he cannot get any greater right of complaint because his action is, in form, 
an action by himself and all the other shareholders in the company. In 
fact, he must succeed by his own merits and not by the merits of the other 
shareholders.
Towers v. African Tug Co., [1904] 1 Ch. 558, at 572, per Cozens- 
Hardy, L.J.

On this ground the action, in my opinion, fails as to the two 
sums of $3,877.20 each claimed respectively from Fullerton and 
Doran.

Moreover, the receipt by Fullerton and Doran from Wallace 
of part of the latter’s profit—their sharing that profit with him 
on the understanding which the trial Judge found had existed from 
the inception of the project—was neither something which it was 
ultra rires of the company to sanction, nor something in se illegal 
and therefore not susceptible of ratification by the shareholders.
It was not within the Secret Commissions Act, 8 & 9 Edw. VII.,
1909 (I)om.), eh. 33, sec. 3, because not accepted or obtained 
corruptly. Had the Wallace profit, and the interest of Fullerton 
and Doran in it, been fully disclosed to the shareholders from the
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first its payment and distribution could not have been successfully 
challenged. It was the concealment and secrecy of the payment* 
to Fullerton and Doran that made them fraudulent against the 
company and entitled it to recover them back. Shijnvay v. 
Iiroaduood, [1809] 1 Q.B. 360, at 373, per Chitty, LJ. Viewed 
as a fraud on it carried out by a breach of duty on the part of the 
defendants Fullerton and Doran, who occupied a fiduciary position 
in regard to it, the company had the option to elect to ratify what 
had been done or to demand an accounting from Fullerton and 
Doran.

There is not a little to indicate that a majority of the share­
holders not in anywise implicated or interested in the payments 
to Wallace, Fullerton and Doran have been prepared to ratify 
those payments and arc opposed to the plaintiff’s attempt to com­
pel Fullerton and Doran to account to the company for their 
shares. The shareholders’ meeting of November 4, 1914, appears 
to have been fairly called. From the plaintiff himself and in the 
directors’ notice calling the meeting they had received full informa­
tion of the transactions of which he complains and of which their 
sanction and approval were sought. The defendants, Fullerton 
and Doran, made the mistake, however, of allowing proxies 
procured for an earlier meeting, held in September, to In* used in 
the voting of November 4. When those proxies were given it is 
not at all clear that the shareholders had been fully apprised of 
the payments to Doran and Fullerton now in question. Although 
(’rawford had notified them in a circular letter of July 4. that 
there had been ‘‘a secret profit of $11,601.75 made by some of the 
promoters of the syndicate,” it was only in his circular letter to 
them of October 23 that he distinctly charged Fullerton and 
Doran with having in this way obtained $3,867.20, each, and 
Doran with having been paid $8,121 as a commission. With 
that knowledge, however, the shareholders who had given proxies 
in a most general form to Fullerton, Doran and Ruckle apparently 
allowed them to stand unrevoked and available for use at the 
November meeting called expressly to ratify and confirm these 
paym ents. While, under these circumstances, there is not a little 
to be said for the view that they intended to have their votes 
recorded in support of the proposition made by the directors in 
the notice calling the meeting of the 4th of November, on the
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whole, a] art from any question to which the impairment of 
capital then existing gives rise, I think it would not he safe to 
treat what occurred there as a sufficiently certain expression of 
the views of shareholders whose votes were cast under the 
September proxies. Pacific Count Coal Mines Co. Ltd. v. 
Afbuthnot, 36 D.L.R. 564, |1917j A.(\ 607.

But for this difficulty in regard to the votes cast by proxies, 
in the absence of any ground to question the good faith of the 
action of the majority in sanctioning and approving what had 
been done, the right of a minority shareholder to maintain this 
action to compel repayment to the company—to recover its 
property—to enforce its rights—would be at least questionable. 
The corporation is primA facie the only proper plaintiff in such an 
action. Had the use made of the proxies at the November 
meeting been beyond suspicion, this would not appear to be one 
of the exceptional cases in which a dissentient shareholder should 
lie permitted to exercise the company's right against the will of the 
majority—cases which, to quote Sir George Jessel’s observation 
in Russell v. Wakefield Waterworks, L.R. 20 Eq. 474, cited by 
Stirling, L.J., in the Towers case, [1904] 1 Ch. 558, at 480, “turn 
very much on the necessity of the case; and that is, the necessity 
for the Court doing justice.”

I rest my judgment for the defendants on this branch of the 
case, however, on the plaintiff's disqualification to maintain the 
action.

The $8,121.22 paid to the defendant Doran as a commission 
on the very advantageous sale of the company's property to 
Robins, Limited, undoubtedly effected by him, stands on a 
different footing. While there was some delay after the plaintiff 
had knowledge of the actual payment to Doran in bringing this 
action and he accepted a dividend which he knew had been recom­
mended and passed on the basis that it represented a balance 
divisible amongst shareholders after payment of the outstanding 
unsecured liabilities of the company, including a commission on 
the sale to Robins, Limited, there is not in regard to this item the 
evidence of unequivocal acquiescence which the plaintiff’s letter 
of the 13th of March, 1914, affords as to the distribution of the 
\\ allace profit. I therefore prefer not to rest my judgment in 
regard to it on personal disqualification of the plaintiff by 
acquiescence.
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Anglin. J.

The reasonable! ess of the airount iwtid, if Doran wns entitled 
to a commission, is not questioned and 1 find nothing to justify the 
suggestion that either his employment or the payment to him 
was in any sense secret or surreptitious. On the contrary, the fair 
inference from the evidence is that all who were interested in the 
company, including the plaintiff, knew that uj>on the lapse of the 
Sorlev option the sale of the profierty was placed in the hands of 
Doran, whose business was real estate brokerage. The suggestion 
now made that he negotiated the sale as the general manager of 
the company acting without remuneration, is one which I cannot 
accept. His expenditure out of his own pocket in endeavouring 
to effect the sale is utterly inconsistent with any such view of the 
footing on which he was proceeding.

The objections made to the payment of this commission are 
that since Doran was a director of the company any payment to 
him must, under section 92 of the Ontario Companies Act, lie 
authorised by a by-law confirmed by a general meeting of the 
shareholders; that it was not proved that he was employed to 
make the sale; and that the payment to him was made out of 
capital.

The commission was not paid to Doran as a director of the 
company, but as an agent employed by it to sell its pro|>erty. 
I think such a payment does not fall within section 92 of the 
Ontario Companies Act. I agree with the view expressed by 
Middleton, J., in Re Matthew Guy Carriage and Autoniohih Co. 
(No. 2) (1912), 4 D.L.R. 764, at 765, 26 O.L.R. 377, that this 
section does not extend to a payment to a director at the ordinary 
market price for a service rendered by him in his capacity of a 
mere employee of the company. After reviewing the authorities 
in Canada Bonded Attorney and Ijegal Directory Co. v. Leonard- 
Parmiter Co. (1918), 42 D.L.R. 342, 42 O.L.R. 141, Mr. Justice 
Riddell, dealing with section 92, says, at 353:—

There is no reason, however, why one who happens to be a <ti rector 
should not serve the company in another capacity, as servant, clerk, book­
keeper, mechanic, etc., and receive reasonable remuneration therefor. It in 
of course the duty of every director, a duty which he owes to his company 
and to the other shareholders, to see to it that he does not receive too great 
a remuneration for such service as he does render.

If the services are such that only a director can perform them, e.g., attend­
ing board meetings or acting in other regards as a director, he can recover 
compensation, payment for such service's, only by complying with the statute:
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but, if he is employed in a subordinate capacity and at a reasonable figure, CAN. 
there is no neeessity for a by-law confirmed at a general meeting. g ^

Ferguson, J.A., concurred in this judgment; Rose, J., while ---- -
P ÜI.LERTON

Crawford.
differing on some of the facts, concurred in Mr. Justice Riddell’s 
statement of the law; and Lennox, J., concurred with Rose, J.
I think a by-law was not necessary to authorise the defendant Anglin, j. 
Doran to act as agent of the company for the sale of its lands.
Nor was a by-law confirmed by a general nu'cting required to 
authorise his being paid for services rendered in that subordinate 
capacity. They were not services rendered in the government of 
the company. Mackenzie v. Maple Mountain Mining Co. (1910),
20 O.L.R. 615, at page 621, per Meredith, J.A.

Mr. Justice Rose summarizes the evidence on this branch of 
the ease—very fairly, if I may be permitted to say so as follows,
42 D.L.R. at 110:—

Mr. Doran swore, and Mr. Fullerton's evidence seems to sup|Mir1 his 
statement, that it was understood amongst the directors that he should not 
Ik* given a regulur salary for acting as vice-president and general manager, 
hut should have the op|>ortunity of finding a purchaser for the land and, if 
lie succeeded, should be paid the usual land agent’s commission, and should 
accept that as his “recompense” for performing the duties of his office.

At a meeting of shareholders, he was instructed, informally, 
to endeavour to find a purchaser. He did make a sale, and lie 
managed to induce the purchasers to add to the price first offered 
by them, which price some, at least, of the shareholders and 
directors were in favour of accepting, a sum practically equivalent 
to the amount of the commission; and apparently, all the members 
who knew' about the matter were content. It was paid and the 
question is whether then* was legal authority for paying it.

At the meeting which was held on May 29, 1914, and which 
scon s to have been a directors’ meeting, although the minutes 
calkd it a meeting of the company, the secretary-treasurer is 
reported to have put in a statement of liabilities shewing the 
solicitor's charges in connection with the sale, a commission to 
Doran of 18,121.22, small sums for fees of the several directors, 
and a small salary to the secretary-treasurer. The statement 
oink'd with the following memorandum:—

The amount at present in the bank is $45,014.48. The disbursements 
as above are $8,829.22, which will enable us to pay a dividend of 57% and 
leave the balance in the bank of $161.76 to the credit of the company.

Resolutions were passed that the directors lie paid $10.00 per
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meeting for meetings attended l>v them; that the secret»n lie 
allowed the sum mentioned in the statement as owing to him; 
and that a dividend of 57?J he declared and he ]>aid to the share­
holders forthwith. On the san e day cheques were issued for 
the commission and for the dividend.

There was no resolution referring to the commission or to the 
solicitor’s charges.

While there is no doubt a lack of proof of a by-law or resolution 
formally authorising Doran to act as the company’s selling agent, 
the impression left on my mind by the whole of the evidence 
hearing on this issue is that he was authorised at the shareholders’ 
meeting of the 27th of Man'll, 1014, at which Crawford admits 
he was present, to sell the company’s property as a real estate 
broker on commission, and that acting on that authorisation he 
proceeded in good faith to procure and did procure a purchaser 
for the lands at an advantageous price. While the absence of a 
minute of this action of the shareholders affords ground for adverse 
comment, it by no means conclusively establishes that Doran 
was not in fact so authorised. Bartlett v. Bartlett Mims Co. 
(1911), 24 Ü.L.R. 419; In re Fireproof Doors Co., [1916] 2 Ch. 142. 
1 accept Doran’s uncontradicted statement, partly corroborated 
by Fullerton’s testimony, that he was. The company had the 
benefit of what he did and was, in my opinion, liable to him fora 
commission. Doran’s employment as selling agent being estab­
lished, the amount of the commission paid him is readily defensible 
on a quantum meruit basis.

I incline to think that it was only because they deemed it 
unnecessary to do so that the directors did not at their meeting 
of the 29th of May, 1914, pass a formal resolution for the ] ax ment 
to Doran of his commission of $8,121.22. Payment of the item for 
solicitor’s charges shewn in the secretary-treasurer's statement 
submitted to the meeting was likewise not eoxcred by any specific 
resolution. That statement admittedly shewed this commission 
as an outstanding liability of the company and it was on the footing 
of its being i aid that it proceeded to indicate that there would he 
enough money left in the bank to warrant a distribution of 57'# 
of the amount of the company’s capitul as a dividend amongst the 
shareholder»—leaving $161.70 still in bank to the credit of the 
company. It was on that statement, as the minutes shew, that
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the directors resolved to pay the 57% dividend. 1 have no doubt 
las Masten, J., Meredith, (’J.C.P., and Lennox, J., appear to 
have thought), that it was intended at this meeting to recognise the 
Doran commission claim as a liability of the company and to 
authorise its payment. Otherwise the dividend there directed 
to In* paid would have l>een not 57% but (>9%. The purpose was 
to act on the memorandum submitted by the secretary-treasurer 
and to leave in bank the comparatively insignificant sum of 
9101.74» to meet current petty expenses—not $8,300. The 
$8,121.22 was paid to Doran on the same day (May 29. 1914) by 
the company's cheque, signed by J. A. Murray, president, and 
,Jas. S. Fullerton, secretary-treasurer,and it is reasonable to assume 
that this payment preceded the payment of the 57% dividend. 
If so. the capital was intact when and after it was made and. 
however irregularly made, it was not ultra lires of the company.

What I have said as to the proceedings at the shareholders’ 
meeting of the 4th of November applies to this branch of the case. 
While upon the whole evidence I have little doubt that the 
majority of the shareholders approved of the payment of a 5% 
commission to Doran and would have ratified and confirmed the 
action of the directors in making it, the uncertainly as to the 
use at the November meeting of the September proxies having 
been quite legitimate prevents the resolutions passed at it from 
living given whatever effect they might otherwise have had. 
But without the aid of this attempted ratification, the payment of 
the commission to Doran may l>e upheld as the liquidation of an 
honest debt by the company which it was within the authority 
of its officers to make.

No one suggests any fraud or dishonesty on the part either of 
Doran or of the directors. All that was done, if done regularly, 
would not have afforded a scintilla of ground for complaint. 
Mistakes may have been made and foolish courses adopted; but 
fraudulent intent has not been established.

I would, for these* reasons, allow this appeal with costs here and 
in the Appellate Division and would dismiss the action with costs.

Brodeur, J.:—This appeal should be allowed and I concur 
with my brother Idington.

.1 ppeal allowed with costs.

VAN.
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Anglin, J.
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34—50 D.L.R.
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N. S. MYERS v. NOVA SCOTIA TRAMWAYS AND POWER Co., Ltd.

s. c. Nova Scotia Supreme Court, llarrin, C.J., Langley, anil Dr y nil ale JJ . Ihlihit 
E.J. and Mellish, J. January IS, 1920.

New Trial (§ II—9)—Damage action—Question» submitted to juri 
Further questions required by counsel- Refused by Juixii 
New trial—Judicature Act, 9-10 Geo. V., 1919 (N.8.), mi 
sec. 42 (0).

Counsel in a damage action mav require the Judge to direct li t jun­
to answer certain Question» raisin! by the issues and the refusal of 11,1- 
Judge to so direft the jury may be used as a ground for a new trial.

|DcxHarrex v. Bell ( 1888), 20 N.S.R. 482, distinguished; IIohm< t 
Bobbin* (1889), 21 N.8.R. 434, referred to.)

Statement. Motion on lichalf of defendant to set aside the findings of 
the jury and directing a new trial herein, or alternatively directing 
that plaintiff’s action he dismissed and judgment entered for defen­
dant with costs of action and of ap]H*al.

L. A. Lot'ett, K.C., for appellant.
V. J. Paton, K.C., for respondent.

Harri», C.J Harris, C.J.:—The defendant company owns and operates 
an electric tramway or railway in the City of Halifax.

The plaintiff was a passenger on this tramway on the evening 
of September 15, 1917, and was injured while alighting at or near 
to the comer of Barrington and Prince streets.

The 5th, 6th, and 7th paragraphs of the statement of claim read 
as follows:

5. The plaintiff was desirous of alighting from the said ear at tin corner 
of Barrington and Prince streets which is a usual place for stopping said ears, 
in order to allow passengers to alight therefrom, and the conductor and 
motorman were duly signalled to stop said car at said corner.

6. Accordingly the said ear stopjied for the purpose of allowing the 
plaintiff and other passengers to alight from the said car and while the plaintiff 
was in the act of alighting therefrom, the said car was improjierly, negligently 1 
and carelessly started ahead so that the plaintiff was violently thrown down 1 
and received serious injuries, violently striking her head and body u|mmi the 1 
ground by reason w hereof she was rendered unconscious and she received so 1 
severe a shock that her health has become permanently impaired and she hit- 1 
not recovered, and she suffered and is still suffering great pain,expenses and 1
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inconvenience, and was ami is permanently disabled and incapacitated fur 
work of any kind and has been and will l>e an invalid for the rest of her life, 
ami has incurred expenses for medical attendances and appliances and for 
nursing and medicines and was prevented from returning to her home for 
about four months and was obliged to remain that time at Dartmouth, 
Nova Scotia, at considerable expense and Inis since been unable to attend to 
her household duties.

7. The negligence of the defendant company consisted of the following 
matters:

(a) In starting said car ahead while the plaintiff was in the act of alighting 
therefrom.

(b) Sufficient time was not given the plaintiff to alight or get away from

(c) Sufficient time was not given to take passengers on board and for 
the plaintiff to alight when the car stopped as aforesaid.

(d) The conductor was not in his proper place and was not in a position 
to see either when to start the car or whether sufficient time was allowed 
for passengers to alight or to board the car or to see that they had safely 
landed or got away from the car.

(e) The conductor was negligent in not observing the plaintiff and 
in not giving her time to complete the act of alighting from the car, or to 
avoid it after doing so, before the car was started.

(f) The conductor was negligently inattentive to his duty of swing that 
passengers had an opportunity and time to safely alight and depart from the

gi The car was started by the motorman without waiting for a signal.
(h) The car was put in motion while the plaintiff was in the act of alighting 

from the car, and no warning was given to the plaintiff not to alight.
(i) The car was put in motion without warning to the plaintiff and while 

she wits in the act of alighting from the car, and before she had time to safely 
reach the ground, or before she had time to avoid being struck by the car.

(j) The car was started negligently, unskilfully and violently or with a 
jerk at too great a speed or with too much power.

(k) The car was out of control.
Il) The car was started after the plaintiff had begun to alight from the 

car, and it was the duty of the defendant company's servants to have seen 
that the plaintiff was alighting and was not safely upon the ground and out 
of and away from the car before starting the car. It was further their duty 
to have stopped the car immediately the plaintiff's accident was discovered.

fm) The said car was equipped with improper brakes or brakes that 
were not suitable for the purpose and said brakes were defective and said 
injuries were caused owing to the negligence of the defendant company in not 
providing proper or suitable brakes.

The defence after specific denials of the plaintiff’s allegations 
proceeds:

As to the whole statement of claim :
(a) The defendant denies that defendant company or any of 

its servants or agents were guilty of any of the acts of negligence 
or default at all.
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(h) Defendant denies that the alleged injuries or the alleged 
results therefrom or the alleged expenses were caused liy any 
negligence or defau of defendant company or any of its sonants 
or agents or by any of the acts or defaults or matters complained 
of.

(e) The alleged accident and consequent injuries to plaintiff 
were caused by inevitable and unavoidable accident and cir­
cumstances which could not be foreseen by the exercise of any 
reasonable care or skill by the servant or servants of defendant 
in charge of said tram car, who exercised all reasonable prudem-v 
and care in connection with the control and management of said 
tram car and did everything that could be done to avoid the 
accident.

(d) The alleged accident and injuries to plaintiff were occasion­
ed by the negligence and default of plaintiff, without any negli­
gence or default on the part of defendant company or any of its 
servants or agents.

(e) The plaintiff was guilty of contributory negligence.
Particulars of said negligence :
The car of defendant was proceeding south on Barrington Si. 

and when it was leaving (leorge St., signals were given to stop 
said car at the next regular stopping place at the corner of Barring­
ton and Prince Sts. After said car left (îeorge St. and before 
same reached the regular stopping place at the corner of Barring­
ton and Prince Sts., and before said car stopped, plaintiff arose 
from her seat, and made her way towards the side of said car as 
if preparing to alight therefrom at the next regular stopping 
place at the corner of Barrington and Prince Sts. aforesaid, hut 
before said car reached that place or had stopped the plaintiff 
negligently stepped off said car while it was still moving and fell 
to the ground and was injured.

So far as the pleadings are concerned it will be seen that one 
of the main features, if not the main feature, of the plaintiff's 
cast* is that the car having stopped for the purjwise of allowing 
her and other passengers to alight, and while plaintiff was in the 
act of alighting the car was improperly and negligently started 
and in consequence she was thrown down and injured.

On the other hand, defendants set up that before tin ear 
had reached its regular stopping place, and before the car stopped,

:
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the plaintiff negligently stepped off the ear while it was still 
moving and thus was the cause of the accident.

On the trial the lady who aecompani<»d the plaintiff at the 
time gave evidence confirming that of the plaintiff herself which, 
if believed by the jury, establishes the plaintiff's case. This 
lady, however, on cross-examination, marked on a plan shewn her 
by counsel for the defendant company the place where she thought 
plaintiff was picked up after the accident, and she located the 
place as being about the middle of Prince St. The usual stopping 
place at the corner of Harrington and Prince Sts. was on the south 
side of Prince St.

This evidence would tend to shew either that the car had 
stopped before reaching its usual stopping place, or that the plain­
tiff had attempted to alight from a moving car. There was also 
the theory set up by the plaintiff's counsel on the trial that his 
witness had not correctly indicated the place where the plaintiff 
was picked up after the accident.

No the able counsel on both sides in addressing the jury
fully dealt with this matter from their respective standpoints.

The question as to whether the car stopped at the regular 
place or whether it stopped 10 or 15 ft. r north and before 
reaching the usual stopping place could not affect tin* plaintiff’s 
right to recover under the circumstances of the case as detailed 
in the evidence. If the jury reached the conclusion that the car 
had stopped before reaching the usual stopping place the plaintiff 
would clearly be justified in supposing that it had been stopped 
in answer to her signal and therefore hi alighting. She swore 
that she knew nothing about the usual stopping places and it 
was in the night time and she was a stranger. So far as I can 
sec from a careful reading of the evidence, she was justified under 
the circumstances in getting off if the car stopped, no matter 
whether it was or was not the usual stopping place.

There was evidence that another passenger—a lady —got 
off just before her.

The evidence for the defence was that the car did not stop 
until it reached the usual stopping place and that the conductor 
called out to the plaintiff to wait until the car stopped; all of 
which, if believed by the jury, went to establish the defendant's 
contention that the plaintiff was injured in attempting to alight 
from a moving car.

1ST
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_ The question as to whether the ear stopped between the
S. C. north and south sides of Prince St. was not the main issue. It

Myers was only incidental to the real question as to whether the plaintiff
.. attempted or not to get off a moving car.
Nova Scotia * .
Tramways It was open to the jury under the evidence to adopt any m the
Power*Co. theories regarding the accident if the cast» was proper! \ put 

Ltd. to them.
Harris, c.J. I have examined the charge of the trial Judge and 1 cannot 

find anything in it to shew that the matter was not fairh and 
properly put to them; at least from the standpoint of the defendant 
company. Isolated passages in the charge might lead one to 
suppose that the trial Judge stated the law as lieing that the 
plaintiff would not lie justified in attempting to alight when tin- 
car stopped unless it had stopped at the usual stopping place. 
The proposition if stated in this general way would not in mv 
opinion be a correct statement of the law. It obviously must 
dci>end u]x)ii the circumstances under which the car was stopped. 
Reading the charge as a whole 1 do not think it could Ik- under­
stood in the w’av suggested, but even if it could lie so understood 
it would not affect the verdict in this case. The plaintiff might 
have had reason to complain but certainly not the defendant 
company.

One of the grounds urged strongly by the counsel for the 
defendant company on the motion for a new trial was that tin- 
trial Judge should have put to the jury certain questions tendered 
by counsel.

The questions tendered by him were as follows:
1. Wits the injury caused by the negligence of (a) The defendant " li 

The plaintiff? Or by the negligence of both plaintiff and defendant ‘ J 
State what any negligence you find consisted of? 3. Did the tram « >■ stop 
l>etween the north and south side of Prince St.? If go, state where it - nppd 
with reference to the south side of Prime St.? 4. Was the plaintiff negligent 
in attempting to alight from said car when she did? ô. Did the plaintiff 
fall off said car sis far north of the south side of Prince St. sis indicated by the 
|siint marked “X” on plan K/A? (>. Did the car stop at the regular flopping 
place sit Mahon's store south of Prince St.? 7. If you find that the pi iintiff 
was negligent could the defendant notwithstanding such negligent, have 
avoided the sieridont by the exercise of reasonable care? 8. If you find that 
defendant wsis negligent could the plaintiff notwithstanding such negligence 
have avoided the accident by the exercise of responsible care? !♦. Was plaintiff 
permanently injured as a result of the accident? 10. If so stsitc what said 
permanent injury is? 11. What damage 1ms plaintiff sustained a- i result 
of the injury?
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The* questions put by the trial Judge with the answers of the 
jury are as follows:

1 Wue tliere negligence on the part of tlie defeivlant conqiany or its 
servants directly causing the accident ? A. Yes. 2. If there was such 
negligence of what did it consist? A. Starting ear la-fore alighting. 3. Did 
tin- plaintiff by neglige nee on her part contribute to the accident? A. No.
4 If so what was her negligence? A. ------ f>. If the pliintiff was negligent,
could servants of the defendant company nevertheless have averted the
accident by the exercise of due care on their part? A. ------ ft. What damage
lias the plaintiff sustained? A. 83,OUO.

On the argument counsel confined his objection to the refusal 
to put the questions numbered 3, 5, 7 and 9, and contended that 
these questions should have Ix-eti put to the jury and because 
they were not it was argued there should be a new trial.

It is inqxotant to consider the law on this subject.
In Ihsliarrcs v. Hell 118881, 20 X.S.R. 482 at 48."», a similar 

objection was urged and in delivering the judgment of the Court, 
W eatherbe, J., said :

There are two datwes of questions contemplated by the statute: (a) 
Perliflent or relevant questions raised by any of the issues; (b) Questions 
necessary to be answered by the jury as essenti d to a complete determination 
of all matters involved in the case.

To define “a |»ertinent question raised by an issue" involves the ascer­
taining what the issue in the ease is, and 1 do not understand that when 
you have once agreed on what an issue is. that you can split up the question 
raised and put to the jury interrogatories as you might in examining a witness. 
There would be no end to the process of getting a ease decided by a jury if 
this were so, and that, I apprehend, was not the intention of the Legislature. 
And resjHs-ting the other class of questions, if, when the learned Judge has 
submitted to the jury what questions of fact he directs them to answer, these 
questions amply cover all the issues raised by the pleadings, or, in other words, 
leave nothing nei-essary to lie determined afterwanls to settle the issues of 
fad involved in the pleadings, then 1 think the Judge may decline to put 
any other question required by counsel

If the questions refused here were |iermitted we should l>c putting the 
jury on the stand, as it were, for cross-examination. To adopt this system 
we should lie allowing them to Ik* tripped up. We should lie calling on them 
to expose to us the minute process by which they arrived at their conclusions. 
Moreover we should lie permitting that which would create and promote 
divisions among them, which I do not tliink was tlie object of the Act. 1 
have come to the conclusion that this Act is framed in the light of that system 
of trials ii|M>n which the jury were directed by the Judge heretofore, and it 
requin* no more in effect than would sustain a charge against an attack for 
mis'lireetion.

In Holme» v. Hobbins (1889), 21 X.S.R. 434at445, Townshcnd,
J., said:
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I mieeive it to ho the imperative duty of the presiding Judge undir the 
nttitute to formulate and bin self deride the question of fact to 1h* suhimiivil 
to the jury, and heeannot abdicate his funet ions hy throwing the responsibility 
on counsel. It is true counsel may suggest material and pertinent que<i i<m., 
but it is for the Judge to decide whether he will adopt them or not. If |l(, 
refuses it may be a ground for a new trial, if in the opinion of the < < ;ri 
they should have been put.

In Turner v. Hums (1893), 24 O.R. 28 at 37, Armour. 
said :

It is no ground, moreover, for a new trial that the " refused to Mibur 
any particular question to the jury or any question; hut, if the Judge rHin­
to charge the jury in resjK'ct of the subject matter of any question whirl, 
counsel desires to have submitted to the jury, it may he made the - ihiiri 
oi a motion for a new trial on the ground of non-direction.

Apparently in Ontario they did not have any rule or statute 
corresponding to our section 41 (6) of the Judicature Act. hut 
the decision in DesBarres v. Bell, 20 N.S.R. 482, seems very death 
to indicate that the statute has not affected the principles which 
should guide the Court in such a case.

The trial Judge put the usual questions in such a case aud he 
fairly stated till the issues raised by the pleadings to the jury and 
charged them with respect to the subject matter. The questions 
proposed were clearly in the nature of cross-examination and open 
to all the objections so well stated by W eat herbe, J., in DesBurm 
v. Bell. I think this objection fails.

Another ground urged was that the findings were against the 
evidence and 1 must confess that I was very much impressed by 
the very able argument of Mr. Lovett, K.C., on this point, hut 
after carefully reading the evidence 1 think it is imjiossiblc to 
say that the case is within the well known rule applicable in 
such cases.

I only wish to add in this connection that the case cited by 
the counsel for the plaintiff of Fraser v. Pictou County ElectricCo. 
(1916), 28 D.L.R. 251,20 Can. Ry. Cas. 400,50 N.S.R.,page3(1. was 
not intended to, and does not, lay down any new rule with regard 
to the burden resting on parties moving for a new trial on the 
ground that the verdict is against evidence.

It was urged that evidence was improperly rejected on the trial.
A witness for the plaintiff had stated on cross-examination 

that while in a drug store to which the plaintiff was carried on the 
night in question, and where she was lying in an unconscious

.

4
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condition, nothing wits said by the witness so far as the conductor 
and motonran were concerned. On this it was sought to ask the 
conductor and motoriran to say that the witness had said that the 
plaintiff should not have jumped off before the ear stopixxl. The 
Judge rejected the evidence. I think he was right in doing so 
as the ground had not been laid for it under see. 43 of the Evidence 
Act. H.S.N.S. 1000. eh. 103.

There were two passages in the charge of the trial Judge which 
it was claimed were misdirection but the charge was in my opinion, 
when read as a whole, without objection and 1 think these grounds 
fail.

There was still another objection on the ground of non-direction. 
It was said that there was independent evidence and that tIn­
jury should have been told that as a matter of law such evidence 
wits entitled to more weight than that of the parties. I can 
find no authority for the proposition that a failure to tell tIn­
jury this must lead to a new trial. The point has no doubt been 
fully discussed by counsel.

1 would dismiss the application with costs.
Loxgley, J.:—The trial and verdict herein are quite beyond 

question, and the fact that three testify against two is no reason 
why the jury should not find in favour of the two.

Hut then* was one question which seems to me to lx* the 
vital question in the whole case, and that was, when* the car 
stopped, and where Mrs. Myers fell out of it. If the ear stopped 
at the corner of Prince and Harrington Sts., then it seems to me it 
is impossible to believe the evidence of the plaintiff which is that 
it stopped in the middle of Prince St., and then went on again 
as far as Saekville St.; and if, on the other hand, the jury should 
conclude that Mrs. Myers was fourni in the middle of Prince 
St., then it will be extremely difficult for her to establish in the 
minds of the jury that she is telling the truth when she says 
that the car stopped at that place, because it was not the regular 
stopping place, which was at the south comer of Harrington and 
Prince Sts.

Now, 1 can easily imagine that the Judge, in sending this 
case to the jury, thought his questions which he submitted were 
sufficient, and ujxm the face of it, it looks so. Hut as we come to 
examine the case thoroughly in detail it is fourni that this place

N. S.

H. C.

Nova.S on a 
I'll \MV\ U.-

Power Co. 
Ltd.

Hurris, C.I.

Longley, J.



492 Dominion Law Report*. 150 D.L.R.

N. S.

8. C.

Nova Scotia 
TkAMV AY8

IN AX LK CO.

Drysdale, J. 

Ritchie, E. J. 

Mellish, I.

when; the woman was found lying in the middle of the road, in 
the centre part of Prince St., becomes of enormous importance 
in reaching a conclusion as to which of these parties was telling 
the truth. It must be understood that the plaintiff in her state­
ment of claim mentions that the car »top)xxl at the comer of 
Barrington and Prince, whereas her witnesses stated that the 
car stopped in the middle of Prince St.; and if the plaintiff In* to 
rely upon her statement of claim, that the car stopped :it the 
comer of Barrington and Prince Sts., then where does she get the 
woman off in the middle of Prince St.? It seems to me that this 
question is the moat crucial of all, and all the circumstances arc 
in favour of its being put to the jury with all the facts concerning 
it, and for the jury to determine, because; on the determination 
of this issue will depend the credibility of the witnesses for the 
plaintiff and defendant respectively.

1 also think that the question of whether the injury was jut- 

manent or temporary should have been put to the jury, but that 
is nôt nearly so vital a question as the one to which I haw called 
attention, and without desiring to disturb the verdict at all. 
I am satisfied that the interests of justice would Ik* sustained In­
putting this supreme vital question to the jury—where did the 
car stop? Where was the place at which Mrs. Myers was found? 
And these questions have to lx; put and answered before a true 
verdict can be upheld in this case. I am in favour of a new trial 

in this case.
Drysdale, J.:—I agree with my brother Mcllish.
Ritchie, K.J.:—I also agree with my brother Mellish.
Mellish, J.:—This is an action for negligence. Plaintiff 

claims that she was injured when attempting to alight from the 
defendant's ear when it was stopped for passengers to alight, by 
the defendant's servants negligently starting the car and thereby 
causing her to fall and receive injury. The statement of claim, 
I think, must be taken to allege that the car stopped at a usual 
stopping place to enable the plaintiff to alight at the corner of 
Barrington and Prince Sts. The usual stopping place of this 
car, which was going south, would be at the south east comer 
of these streets. The track is on Barrington St. and this corner 
would be on the further side of Prince St. from the approaching 
south bound car, and in the usual course the car would stop after
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its whole length had passed over Prince St. The defence admits 
that the car was stopped at the usual stopping place, at said 
comer, hut sets up that the plaintiff attempted to leave the car 
before reaching such stopping place and so caused the injuries 
complained of. On this defence the plaintiff joined issue.

The plaintiff’s own evidence is that while the car was stopped, 
and while she was attempting to alight, it suddently starbsl, 
throwing her to the ground. Admittedly, however, she did not 
know much about the locatidn of the streets and could not tell 
just where the car stop]>ed. The plaintiff's niece, Mix. Eunice 
Hcasman, gives more detailed evidence. She was the first witness 
called on plaintiff’s behalf and on her direct examination it seems 
to have Ixten taken for granted by plaintiff's counsel that the 
car stopped at the regular stopping place. On cross-examination, 
however, this witness admits that the ImmIv of the plaintiff immedi­
ately after the accident was lying in the middle of Prince St., 
by so locating it on the plan produced. Further on she states 
that the car stopped across Prince St.—a ear length north of its 
regular stopping place. This evidence as to the location of Mrs. 
Myer's IhkIv and the stopping place of the car apparently took 
her counsel by surprise, and an attempt is made on Mrs. Heasman’s 
re-examination to explain it away.

The only other witnesses as to the cause of the accident arc 
William Me Alpine, an apparently independent witness; Howe, 
the conductor, and Diamond, the motorman, all called on behalf 
of the defendants. Thesp witnesses all state that the car stopped 
at the regular place at Mahon's comer; that the plaintiff attempted 
to leave the car before it stopped, and in doing so fell on the street, 
—about the centre of Prince St. The point is, I think, distinctly 
located by McAlpine and Howe, and infercntially also by Diamond. 
The questions on this evidence as to whether the ear stopp'd a 
short distance north of Mahon’s corner, or at the usual stopping 
place at that comer, or at both places, and whether in fact the 
plaintiff fell in the centre of Prince St. arc, 1 think, of supreme 
importance in determining whether or not the defendants were 
liable for this accident, and the answers of the jury to these 
questions would afford groat light on the inquiry as to whether 
their conclusions as expressed in the questions they did answer 
were justified. The following were the questions actually put to
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the jury and the answers : (The questions and answers apjH-ar in 
full in the judgment of Harris. (’.J.)

The defendant, however, asked to have the following questions 
inter alia submitted also to the jury, which the trial Judge refuse»I

(These questions (a), (b), (c), (d), and (e) also appear in the 
judgment of Harris, (’.J.)

The defendant asks for a new trial on the ground inter alio 
of such refusal.

The Nova Scotia Judicature Act, see 9-10 (îeo. Y 1919 
(N.8.), eh. 32, sec. 42 (6), provides as follows:

6. (a) the Judge instead of dim-ting the jury to give ü
general or u special venlict may direct the jury to answer any questions of 
fact raised by the issues.

(h) Such questions may lie stated to them by the Judge and coiuw-l 
may require; the Judge to direct the jury to answer any other question rained 
by the issues or necessary to Ik» answered by the jury in order to obtain a 
complete determination of all matters involved in the action.

(d) If the Judge refuses to direct the jury to answer any question which 
counsel requires him to submit to them, such refusal may he used as :i ground 
of a new trial.

The express provisions us to the right of counsel to require 
questions to l>e submitted and us to the refusal to direct the 
jury to answer such questions, being used as a ground for a new 
trial, are, 1 think, peculiar to the Nova Scotia Act; at least, no 
such express rule has l>een cited in any other jurisdiction. Some 
at least of the above questions (a), (b), (c), (d), (e), I consider 
must necessarily have been “answered by the jury in order to 
obtain a complete determination of all matters involved in the 
action" and are within the express provisions of the above rule 
0 (b).

I think the jury must necessarily have determined where the 
car stopped before they could satisfactorily answer the questions 
as to negligence, and also as to contributory negligence, having 
regard to the place where the body was found after the accident­
as to which I think there is no contradiction.

Likewise the question as to whether the plaintiff was per­
manently injured must necessarily have been answered by the 
jury in determining the damages. Why then have not counsel 
a right to know such answers? The reason suggested is that 
the answers are necessarily involved in the other questions suis 
mit ted. That is one of the very conditions according to my

7
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inteipretation of the above rule which requires specific questions 
to be put. Indeed, why are any questions put to the jury except 
the one question which involves all others—whether they find 
for the plaintiff or defendant, and then perhaps the question of 
damages? Mainly, I think, for the purpose of guarding against 
the jury coining to a wrong conclusion by not properly appreci­
ating the facts or the law upon which such a general verdict 
depends.

Why was the second question put to the jury in the present 
ease? Why is it usual and jamhaps even necessary to put such a 
question in negligence actions? The answer is, I think, that this 
question is put to make sure that the jury has not made a mistake 
in answering the first question. Matter v. Halifax Tramway 
Co. (1905), 37 ('an. 8.V.R. 94, at 98; Sftencer v. A tanka Hackers 
Association (1904), 35 ('an. S.C'.R. 302, at 373. The effect of the 
questions in such cases is, 1 think, to prevent justice being defeated. 
Pritchard v. Lantj (1889), 5 T.L.R. 039, at page 040. If this 
be so 1 think it immaterial whether the system of requiring jura* 
to answer specific questions be called quasi “cross-examination” 
as suggested by Weatherbe. in Des Barren v. Hell, 20 N.K.R. 
4S2, or not. 1 do not think that the only purpose of the provisions 
under discussion is to make it clear that questions of fact in such 
cases are to lie tried by the jury if counsel so insists and not by the 
Judge. No precise authority has been cited, 1 think, to assist us 
in deciding this question. The case just cited 1 consider not 
to be in point. There it was held there was no case to go to a 
jury and I agree of course that in such circumstances no questions 
need he put. Weatherbe, J., makes some obiter remarks, however, 
as to the construction to be put upon a similar rule to that now 
under discussion with which 1 do not agree. I prefer rather 
the following language of Townshend, J., also, however, obiter, 

in the case of Holmes v. Robbins, 21 N.S.R. 434, as a better expres­
sion of the proper construction to la* put uimhi the section then 
under discussion:

1 conceive it fo be the imperative duty of the presiding Judge under 
the statute to formulate and himself decide the questions of fact to be sub­
mitted to the jury and he cannot abdicate his functions by throwing the 
responsibility on counsel. It is true counsel may suggest material and 
liertinent questions, hut it is for the Judge to decide whether he will adopt 
them or not. If he refuses it may he a ground for a new trial, if in the opinion 
of the Court they should have been put.
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The argument that the admission of such questions if the) are 
to be necessarily allowed would lead to intolerable limits is not. I 
think, well founded. The rule itself confines the questions to such 
as are (1) raised by the issues or (2) necessary to bé answered by the 
jury in order to obtain a complete determination of all matters 
involved in the action. These limits, I think, preclude-all questions 
that are not essential even though they may be relevant. The 
number of such essential questions is not usually, I think, very 
large. The language of the rule discussed in the eases last above 
cited, it will be noticed, is somewhat different from that now before 
us. This is probably not a very material circumstance but is some 
explanation of the remark by Townshend, J.,in the above quotation, 
that “counsel may suggest material and pertinent questions."

This is not a case I think where we can be reasonably sure 
that the defendant was not prejudiced by the refusal to submit 
questions and I, therefore, think a new trial should be granted.

Judgment accordingly.

GREENE AND MADER iPlaintiffs,), MADER Respondent, and 
DILLABOUGH (Defendant), Respondent, and 
KNOWLES, HARE A BENSON, Appellants.

Saskatchewan Court of Ap/ieal. Haultain. C.J.S., Norlands, Lamm! and 
Elwood, JJ.A. December 23 1919.

Solicitors (It B—25)—Authority—Action for two parties Dmttf.
BETWEEN PLAINTIFFS AS TO RETAINER—EVIDENCE.

A solicitor acting for two parties in the same action docs not have to 
prove a written retainer from the party disputing his authority, if the 
question of retainer is between the two parties themselves, not between 
solicitor and client.

[Wiggins v. Pcppin (1839), 2 Beat-. 403, distinguished.]

Apfeal by solicitors from an order of Bigelow, J., in an action 
brought by them on behalf of certain partners. Reversed.

P. H. Gordon, for appellants.
D. A. AfcNiven, for respondent Mader.
//. E. Sampson, K.C., for res|x)ndcnt Dillabough.
Haultain, C.J.S. :—The evidence in this case, more particularly 

the letters written by the plaintiff Mader himself, satisfies me that 
the action against Dillabough was brought with the authorisation 
and consent of Mader.

Holding that opinion it is unnecessary for me to conside r the 
question as to the existence of partnership relations between 
Mader and Greene in respect of the Limerick Hotel proper! y.
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The appeal should therefore be allowed, and the order appealed 
from set aside, and the application lielow dismissed with costs 
to the appellants and the defendant Dillahough. The ap]>ellant8 
are entitled to be paid their costs of this ap|>eal by the respondent 
Mader, but I would not allow Dillahough any costs of ap]»eal.

Nkwlands, J.A.:—The appellants, a firm of solicitors in Moose 
Jaw , I nought an action in the name of the respondents Greene 
and Mader against the respondent Dillahough. Some two years 
later, on the service upon him of a copy of a garnishee summons, 
Mader, one of the plaintiffs, made application to have bis name 
struck out as a plaintiff and all proceedings stayed as against 
him. on the ground that he never authorised the bringing of the 
action and had no knowledge of the same until the service uj>on 
him of the garnishee summons.

The matter came before Bigelow, J., in Chambers, and he held 
that Mader had never authorised the* use of his name in the action. 
He therefore stayed all proceedings against him and ordered the 
solicitors, Knowles, Haro & Benson, to pay Mader’s costs as 
between solicitor and client, and the defendant Dillabough’s 
costs as between party and party, including the costs of those1 
pre)ce‘<‘< lings.

The solicitors appeal on two grounds. (1) That Greene and 
Maelcr were partners; that the action in question was a partner­
ship transaction anel that Greene had therefore authority to 
instruct Knowles, Hare <V Benson to commence the action in the 
nan es of the parties, and (2), that the trial Judge was wrong in 
finding that Mader eliel not authorise the1 bringing of the action 
in his name.

Greene and Mader wore in partnership in Avonlea as hotel- 
kee-pers. This partnership was, accoreiing to the evidence of 
Mader, dissolved in 1916, before the suit in question was commen­
ced. 1 his is not elenied by Greene, therefore 1 take it to be a fact. 
Mader was never in partnership in the hotel business in Limerick, 
hut there is evidence that he was a joint owner of hotel premises 
there with Greene and his wife. Mader denies that a partnership 
existed and in my opinion, all the evidence on the part of Greene, 
together with the declaration of Mrs. Greene, only goes to prove 
a joint ownership of mal property and not a partnership, and a 
joint owner who was not a partner would not be authorised to
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commence an action in the name of hi« co-owner without his 
actual authorisation.

Therefore Knowles, Hare Henson must have been actually 
authorised by Mader to commence action in his name, otherwise 
this appeal must be dismissed.

1 think the trial Judge was wrong in thinking that rule 41 
of the Rules of Court had any bearing on this case. That rule 
only refers to adding a plaintiff after an action brought, and not 
to the commencement of an action, and we have no rule nor has 
it been the practice in this Province for solicitors to have a written 
retainer before commencing action.

As all the evidence in this case was given by affidavit, we arc 
in the same )x>sition as the trial Judge to make a finding on the 
facts, and in this connection 1 would ]H>int out that he was mis­
taken in holding that there was no evidence from the (1 reçues 
that Mader ever authorised his name to be used in the action, 
(ireenc in his affidavit says, “this action was commenced only 
after obtaining the said Mader’s consent, and was commenced 
with his full knowledge and authority.”

The only witnesses who give evidence on this point arc < ireenc 
and Mader, and they arc in direct contradiction with each other. 
If this contradiction had taken place l>etwmi Mader and the 
solicitors, then, 1 think, they would have had to prove a written 
retainer, or be condemned to pay Mader's costs. The law in tIn­
case is stated in Wiggin* v. l*eppin (IKiW), 2 Beav. 403. at 404. 
by Lord Langdale, M.R., as follows:

1 believe it has been decided more than once, that it is not neee>-i i\ dial 
an authority given to a solicitor should fie in writing; further, it has bn n said 
—that it is 1 lie duty of the solicitor to take care that he has suffn lent vu lenec 
of the authority: and if he neglects the |irvvuution of obtaining it in writing, 
and his authority is afterwards challenged, he will, for want of written evi lenec. 
lie treated as if he had no authority at all: I think the cases go to tli.u ’.«•ngtli.

I don't think this rule should apply where the question of rv.aili­
er is between two plaintiffs, and not between a plaintiff and a 
solicitor. This case should 1 think be decided upon the ordinary 
rules of evidence. Greene, who swears positively to tin far. 
that Mader authorised him to use his (Mader’s) name in tin- 
action, is corroborated by a letter written by Mader; and Mailer's 
explanation of this letter does not, I think, help his case, because 
it can hardly lie the true explanation. The fore T>e.irv .v io’i
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he refer* to wait not against him but against (irww, so there was
nothing in that action for him to leave to (îreenc, unless it was <’. A.
the settlement made by Greene with Dillalxmgh, for the enforce- (Ikkknk
ment of which the action in question was brought. I think it *'

Dii.i.a-
therefore corroborates Greene* statement that he consulted houum. 
Mailer al>out this settlement and that he authorised him to bring Nl.wllUMk , A 
the action to enforce it.

I would therefore allow the up|)enl with costs against Minier.
Ah to Dillalxmgh’s costs, 1 think he should Is- entitled to his# 
costs of api>earing before the trial Judge, as against Mailer, but 
heh.nl in my opinion no interest in this ap))cal and should, there- 
fore. have no costs.

Lam ont, J.A.:—Some time about 1VI4, Dillabough became the 
owner of a mortgage1 on the Limerick Hotel and commenced fore- 
closurc proceedings thereon. After the pn am lings had liegun.
F. L. Greene was added as a party defendant, he upt>euring to 
have acquired some interest in the property, and an order Him 
for foreclosure was obtained. During the period allowed for 
redemption, Greene approached Dillabough to accept a certain 
cash payment anil take a new mortgage1 in settlement of his 
foreclosure action. Dillalxnigh offered to do so on certain terms.
(ïreene subsequently accepted the offer, but Dillabough refused 
to carry out the proposed settlement, saying that he bad with­
drawn his offer before it had been accepted by Greene. On 
Di liai tough's refusing to carry out his offer, Greene instructed 
his solicitors, Messrs. Knowles, Hare à Benson, to bring an 
action to compel him to carry it out. Greene informed the 
solicitors that the Limerick Hotel business Itelonged to himself, 
his wife and the applicant Mader, although tin* title stood in the 
name of Mrs. Greene. Greene and Mailer were, at the time, 
operating an hotel at Avonlea in partnership.

The action was brought in the name of Frank Greene, Helnrca 
Greene, and F. P. Mader, and on July 3, 1917, an order was 
made dismissing that action with costs. These costs were taxed 
at $231.28. Nothing more seems to have been done until February,
1919, whim Dillabough took out a garnishee1 summons in the 
action, gamishccing moneys in the hands of W. E. Holmes of 
Avonlea, presumably l>elonging to Mader. Mader was served 
with the garnishee summons on February 11. On February 28

35—50 D.L.H.



600 Dominion Law Reports. [50 D.L.R.

SASK.

C. A.

Greene
v.

Bough.

lament, J.A

he served a notice of motion to set aside the order of July 3, 
1917, in so far as it affected him; for striking his name from the 
record as plaintiff in the action, and staying proceedings on the 
garnishee summons, on the ground that he had been made a 
plaintiff without authority and that he had not given instruct ions, 
express or otherwise, to the solicitors to bring action in his behalf.

The right of the solicitors to bring the action in Mailer's 
name as well as that of Greene and his wife, depends upon whether 
or not Milder was a partner n the Limerick Hotel business, and. 
if he was a partner, whether or not Greene had authority, express 
or implied, to use his name as plaintiff in the action.

The Judge in Chambers before whom the application was 
made, was not satisfied that Mader had an interest in the Limerick 
Hotel. With deference, I think the evidence establishes the 
existence of a partnership in that business. Greene in his affidavit 
of May 2, 1919, swears positively that Mader was a partner in 
the Limerick Hotel undertaking; that he consulted Mader in 
reference to bringing the action in question, and that the said 
action was commenced with his full knowledge and authority. 
This Mader in his affidavit denies, and swears that he knew 
nothing whatever of the said action until he was served with the 
garnishes! summons on February 11, 1919. In corroboration of 
Greene’s affidavit, the solicitors filed another affidavit sworn to 
by Greene, on June 3, 1916, before the commencement of the 
action in question, which affidavit contains the following : “6. 
That Fred P. Mader, my partner in my hotel business at Avonlea, 
Saskatchewan, is interested in the said property with me although 
his name docs not appear. I hold his interest therein as trustee."

The hotel at Limerick burned down. There seems to have been 
some difficulty with the insurance, and in August, 1918, Relievo 
Greene made a statutory declaration, one paragraph of which 
is as follows: “2. That the said lots and the hotel building erected 
thereon and the contents thereof do not belong to me exclusively, 
but are the property of myself, my husband, Frank L. Greene, 
and F. P. Mader of Avonlea in the Province of Saskatchewan, 
and we three are the beneficial owners thereof."

Mader admits that he collected a )x>rtion of the insurance 
money on the hotel, to which he would not have been entitled 
had he not had an interest therein. He admits also that moneys

■
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from the partnership in Avonlea were put into the Limerick 
undertaking, but says it was by way of a loan. This loan he 
admits was to be repaid out of the profits of the Limerick hotel. 
The most cogent evidence, however, is a letter written by Mader 
to (ireene on February 17, 1919, a few days after he had been 
served with the garnishee summons. It is, in part, as follows: 
Dour Frank:

I have been going to write to you for some time but somehow kept 
putting it off from time to time but on receipt of a Garnishee from our Friend 
Dillabough for 1231 which he claims to have a judgment for against you, 
Mrs. Greene and my self. He is colle<rVng this amt. from me or trying to 
so I am writing you for information. I never got any writ from him or liis 
lawyer and never thought for a moment but he got all was coming to him when 
he turned over the title of the Limerick Hotel. As you know 1 left it all to 
you and never thought of anything like that hap|>ening. And I cannot see 
how he could get judgment against any of us es[ieeially without me knowing 
anything about it.

Mader in his affidavit states that the phrase “as you know 
I left it all to you,” had reference to the foreclosure action by 
Dillabough. But how could it reasonably refer to those pro­
ceedings? If Mader's story lie true, he had no interest in the 
property, and, therefore, had nothing to leave to Greene.

This explanation on the part of Mader is, in my opinion, an 
afterthought. Further on in the letter he said:

I have rec’d in cash on insurance collected tliis summer on Limerick 
Hotel for $499.00, less paid cash Henderson $85 and $25 to Emit Collins for 
defending McMillan's acet. of limerick, he had the insurance garnisheed, 
and Collins paid it out to me for $25, which was very decent of him, as they 
had us foul.

“Had us foul.” “Us” can only refer to Greene and Mader. 
This language indicates that they were in the same position, 
which they could only be if they were both interested in the 
projierty. It is to my mind strange language for a man to use who 
had no interest in the undertaking.

Then near the end of the letter he says: “I will expect to hear 
from you very soon on acct. of the Dillabough affair as I would 
like to know if we owe him this or not.”

This is not the language one would expect from a man who 
had just discovered that Greene had been trying to implicate 
him in an undertaking by adding his name as plaintiff, with 
which undertaking—according to his examination—he had 
steadfastly refused to have anything to do. It is, however, the 
language one would expect from a partner who had left the conduct
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of the Limerick business to his co-partner, and who was under 
the impression that Dillabough had l>een settled with in full.

Apart altogether from the affidavit of Collins, which the 
appellants desire to have admitted and read, the evidence in 
my opinion establishes that there was a partnership Iwtween 
Greene and Mader in connection with the Limerick Hotel business. 

I need not, therefore, consider the application to admit the 
additional affidavit.

Having found that a partnership existed, Mader s testimony 
must be considered unreliable. I therefore think we may accept 
Greene's statement that he consulted his partner alxmt the 
action in question. In his letter, as 1 have already pointed out. 
Mader says, “As you knew I left it all to you.” It is in con­
nection with a reference to Dillabough’s claim that the phrase is 
used. How could Greene know that Mader left the matter to 
him unless Mader told him so?

The position would seem to me to be that they discussed tin 
bringing of the action between themselves, and that Mader told 
Greene he would leave it all to him. This, in my opinion, is 
expressly authorising the bringing of the action if Greene thought 
it wise to adopt that course. Greene thought it wise* to bring the 
action. Mader is therefore Ixmnd by what Greene did, although, 
had he not expressly authorised it, I am doubtful whether ( ircene 
would have had implied authority to commence an action of 
this nature on behalf of the partnership. But that question 
I need not consider, in view of the conclusion I have reached 
on the evidence.

The appeal in my opinion should tie allowed with costs, the 
order made in chambers set aside, and the motion dismissed with 
costs. As Dillalxmgh was served with the notice of motion he 
should have his costs in Chambers as against Mader. < >n the 
appeal he submitted his rights to the Court without contesting 
anything. No costs should therefore be given against him nor 
shoyld he have any.

Elwood, J.A. :—On or about February 2b, 1917, the appellants, 
purporting to act as solicitors for the plaintiffs, commenced an 
action against the defendant for the purpose of compelling the 
defendant to carry into effect an arrangement which it was alleged 
was entered into for the payment of a mortgage held by the
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defendant upon property in Limerick, referred to as the Limerick 
Hotel, and which at that time was registered in the name of the 
plaintiff Rebecca Greene. Prior to the commencement of this 
action the plaintiff Mader and the plaintiff Frank L. Greene had 
carried on an hotel business at Avonlea in partnership, and also 
were together interested in the Avonlea Mercantile Co., Ltd. 
The action against Dillalxmgh was tried and was dismissed and 
judgment ordered against the» plaintiffs for the costs of the action. 
Subsequently Mader launched a motion for an order setting 
aside the judgment in the action against Dillabough, wherein it 
was ordered that the action lie dismissed with costs, in so far as 
such judgment affected the said Mader, and for an order discharg­
ing a certain garnishee summons in which W. E. Holmes was 
garnishee on the ground that the action against Dillalxmgh was 
commenced without the authority of Mader, and that Mader 
was not in any way interested in the property with respect to 
which the action against Dillabough was brought.

The Judge of the King’s Bench liefore whom the motion was 
made ordered that there should be a stay of all proceedings against 
Mader, and that Mader’s name should be struck out of the pro­
ceedings in the action as a plaintiff, and that the appellant* 
should pay all of Mader’s costs and all costs which he had been 
ordered to pay, and pay also the defendant’s costs. From that 
order this appeal is taken.

The evidence shews quite clearly that about the time that 
(ireene became interested in the Limerick Hotel, funds of the 
Avonlea business to the amount of about $3,000 were used cither 
in connection with the purchase of the Limerick Hotel or for the 
purpose of paying off claims against that hotel. Greene and 
his wife both swore in affidavits that Mader was interested in 
the Limerick Hotel property, and that, while his name did not 
appear in the registered title, the registered owner held the prop­
erty in trust for the three- plaintiffs. As far back as June, 1916, 
before the arrangement which it was alleged was made with the 
defendant and which led to the action against the defendant, 
Frank L. Greene made an affidavit in which he there stated 
that Mader was interested in the property. There were several 
letters put in evidence admittedly written by Mader, although 
sigiK-d by Mader with Greene’s name, which, in my opinion, arc
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SASK. quite inconsistent with the position which Mailer now take nul
C. A. which ]X)int to his having an interest in the Limerick property.
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Mailer now swears that he had no interest in the pro]*>rt that 
he was never consulted with regard to bringing an action .nrmist 
Dillaltough. In one of his affidavits, however, sworn on April

Elwood, J.A. 21, 1919, Mader says: “He the said Greene did not at any time 
consult me as to the advisability of commencing this or am ..liter 
action against the defendant Dillaltough and whenever It. ..n- 
tioned any such action to me I told him clearly that I would hate 
nothing whatever to do with it."

It will be noted that he says: “whenever he mention. 1 any 
such action to me I told him clearly that I would have nothing 
whatever to do with it.” The “he” above referred to is 1 bvonc 
and although Mader immediately prior to the altove quotation 
says that Greene did not consult him, yet I think there is an 
admission in the particular part I have refered to that i new 
did consult him. Then, in a letter dated February 17. 1919. 
from Mader to Greene, he says: “I never got any writ front him 
or hie lawyer and never thought for a moment but he got all was 
coming to hint when he turned over the title of the Lituerirk 
hotel. As you know I left it all to you and never thought of any­
thing like that hapjtening.”

The Judge before whom the application was launched, expresses 
the opinion that the above refers to the previous foreelosuie 
action brought by Dillaltough. 1, however, with great deference, 
can only conclude that it refers to the action brought against 
Dillaltough. Further down in the letter of February 17. Mailer 
says: “Now regarding Limerick you can use your own judgment 
regarding what you consider is coming to me. I have had to 
collect this here and am not charging you anything for collection, 
and have lteen out of the use of $3,000, which you had right 
from the start. I consider you should at least give me s],VII) 
out of Limerick especially if I have to pay the $231 to Dillalmiigh." 1

And further down he says: “I will expect to hear from you 
very soon on acct. of the Dillabough affair at I would lit.e to 
know if we owe him this or not."

In addition to this, Mader collected nearly $500 insurance on 1 
the Limerick Hotel. It is quite true he says that he obtained 1 
this because of his claim for the money which he say s he advanced 1 
to Greene to assist him in paying for the Limerick Hotel There 1
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is no corroboration of Mader's statement in this resjiect, and it 
is extraordinary that the insurance companies should have paid 
the insurance to Mader unless there was some representation to 
them that Mader was interested and had a right to the insurance. 
It is not pretended that he had any assignment of the insurance, 
and the only right that he could have to it was as one interested 
in the property. An affidavit of Mrs. Greene was presented to 
the insurance company, shew ing that the two Greenes and Mader 
were the persons interested. There is no evidence, however, that 
Mader knew of this affidavit.

On the whole, leaving out of consideration the affidavit of 
Collins which was sought to be read lieforc us on lichalf of the 
apjiellants, and without expressing any opinion as to the admis­
sibility of that affidavit, I have come to the conclusion that the 
evidence establishes that Mader was interested in the Limerick 
Hotel as a partner of the Greenes, and that therefore Greene 
had authority to instruct the apjiellants to commence the action 
in the name of the three plaintiffs. Even if Mader was not 
interested in the Limerick Hotel, as a jiartner of the Greenes, 
I am of the opinion that there is ample evidence that he authorised 
Greene to commence the action against Dillalxmgh out of which 
this ajijieal has arisen. Greene swears jiositively to this, and 
although Mader denies it, the various documents to which I 
have referred aliove apjiear to me to be inconsistent with his 
denial.

In my opinion, therefore, the ajijieal should be allowed with 
costs.

It was stated before us that, so far as Dillalsiugh is concerned, 
he simjily apjieared on the apjilication lieforc the Judge of the 
King's Bench and stated that he knew nothing of the contention 
of the parties, but that, if any order was made, he should lie pro­
tected in the matter of his costs in the action. I think under 
these circumstances, therefore, that, as lietween the appellants 
and Dillabough, Dillalsiugh is equally responsible for the costs 
of this apjieal, and therefore the apjiellants are entitled to their 
order for their costs of this ajijieal against I Kith respondents.

So far as the costs of the application lief ore the Judge of the 
King s Bench are concerned, the appellants are entitled to their 
costs of that application as against the defendant Mader.

Appeal allowed.

SASK.

cTa.

Gkeeke

HOUGH. 

El wood, J.A.



506 Dominion Law Reports. [50 D.L.R.

ALTA.

8. C.

Statement.

Harvey, CJ.

In re PUBLIC UTILITIES ACT.
CITY OF EDMONTON v. NORTHERN ALBERTA NATURAL GAS 

DEVELOPMENT Co.
Alberta Supreme Court, Appellate Dwùion, Haney, C.J., Stuart, Simmon* anil 

McCarthy, JJ. December 19, 1919.

Public utility commission (§ I—1)—Powers and jurisdiction or Boa» 
—Alteration or contracts—5 Geo. V., 1915 (Alta.), ch. ti.

The powers and jurisdiction of the Public Utilities Board (Alta.), ue 
laid down in 5 Geo. V., 1915 (Alta.), ch. 6, do not give the Board the 
right to alter or set aside the terms of contracts except under certain 
conditions therein provided for.

Appeal by the Attorney-General of Alberta from a decision 
of the Board of Public Utilities Commissioners upon a question 
of jurisdiction. Reversed.

I. H. Howatt, for Att'y-Gen’l of Alberta; A. H. Clarke, K.C.. 
and II. H. Milner, for respondent.

Harvey, C.J.:—This is an appeal by the Attorney-General 
from a decision of the Board of Public Utilities Commissioners 
upon a question of jurisdiction which is the only question upon 
which an appeal lies.

The Board was constituted under the Public Utilities Act,
5 Geo. V., 1915 (Alta.), ch. 6. The Act was declared to come 
into force on a date fixed by proclamation. In the Official ( iazette 
of October 30, 1915, is a notice of an order-in-council declaring 
the Act in force from October 7, 1915, and the same Gazette 
contains notice of appointment of members and officers of the 
Board on Octolier 20, 1915. At about the same time and probably 
for some time prior thereto the above named company was 
negotiating with the City of Edmonton for a nutural gas franchise. 
An agreement was arrived at with the council which was submitted 
to the burgesses who approved by vote on November 8, 1915, and 
the by-law was passed and the agreement executed on November 
Hi, 1915. On April 19 following the legislature passed an Act.
6 Geo. V., 1916 (Alta.), ch. 29, entitled an Act to validate and 
confirm a certain by-law and agreement of the City of Edmonton 
in the Province of Alberta granting a franchise to the Northern

• Alberta Natural Gas Development Co. Ltd., for supplying gas to 
the said city and inhabitants thereof, and to authorise the said 
company to construct certain gas pipe lines and works in the 
Province of Allierta. The preamble sets out that the company's 
gas field and wells am outside the city and that a petition has been
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presented to have the by-law and agreement validated and to 
grant the company certain rights outside the city. Section 2 of 
the Act confirms and validates the by-law and agreement. At the 
end of the statute is printed what pun>ort to t>e By-law No. 002 
of the City of Edmonton and an agreement between the city and 
the company. These no doubt, arc and they were treated on the 
argument as being the by-law and agreement intended to Ik* 
validated but there is nothing whatever in the body of the Act 
referring to or in any way identifying them other than is contained 
in their terms and the fact that the by-law mentioned in the 
preamble is declared to lie No. 002.

The agreement gives the company the right to lay pijjes in 
the streets, etc., for the purpose of supplying gas to consumers. 
Par. 5 provides that
the maximum net price to be charged for natural gas supplied by the com­
pany to consumers in the city during the exclusive term of tin* franchise 
hereby granted shall lie 25 cents per thousand cubic feet, 
with a proviso for reducing the maximum to as low as 15 cents per 
thousand according to increases in the amount of gas consumed 
and also a proviso for a maximum price of 15 cents for gas for 
power or manufacturing purposes. In October last a petition was 
presented to the Board which punx>rts to l>e the petition of the 
city and the company and is signed by the solicitors for lx>th 
petitioners there being under the name of the city solicitor the 
words “resolution October 15, ‘19.”

The petition sets out certain facts stating inter alia that the 
company has drilled wells and has now sufficient gas to justify the 
laying of pipes but that it has l>ecn precluded from proceeding 
with the work owing first to the impossibility of procuring material 
and latterly to the abnormal price of steel ami other material 
and that “it is impracticable to construct the necessary plant 
and to successfully carry on the project at the prices set out in the 
said agreement.”

The petitioners pray :—
1. That an order be made increasing the prices for the sale of gas us 

follows: (a) For domestic purposes 35 cents |ier thousand cubic feet, (b) 
For iKiwer purposes 20 cents per thousand cubic feet. 2. That a ready to 
serve charge of 50 cents per consumer per month he authorised to lie charged 
if such charge is reasonable, usual and justified, or that a minimum charge 
be established.

As the city solicitor had signed the petition which purported 
to lx* the petition of l*)th parties to the agreement then* would
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appear to have lieen no ehanee for opposition to the petition l,ut 
the Att'y-Gen’l intervened and appeared by counsel I «fun the 
Board and questioned its jurisdiction. Obje< on was taken 
before the Board and liefore us that the Att'y-tlen i had no Matus 
to intervene. The Board decided against the objection and its 
decision appears to lie conclusive under sec. 69. I desire ho» ever 
to sav that that decision appears to me to lie unquestionably 
right. Sec. 40 provides for the Att’y-tien’l making a sulwtantive 
application and surely if that (lower is assigned to him the right of 
intervention on another’s application would seem to follow. But 
the right rests on an even broader ground in my opinion The 
Board is a statutory creation with a statutory jurisdiction con- 
ferred u]>on it by the Province. Surely the chief law officer of the 
Province has not merely the right but the duty to endeavour to 
sec that that jurisdiction is not exceeded and the only way in 
which that can be done is the method adopted since prohibition 
and certiorari are taken away.

The ground upon which the Att’y-Gen’l chiefly relied was that 
the contract has the effect of a statute and to alter its tenus would 
lie a legislative act and lieyond the competence of the Board. 
The Board decided that it had jurisdiction and held that the 
statute merely declared effective and binding an agreement 
already made, the intention of the Legislature being merely to 
confinn the act of the city and its authority to make the contract.

It may be difficult to determine in some cases whether a 
statute intends itself to confer rights and powers or merely to 
confirm the authority of some (lerson or liody to confer -urh 
rights and powers. I do not consider it necessary in the posent 
case to examine the language with the care necessary to form a 
conclusion on this point because even if the latter, as is held by the 
Board, in my opinion that does not meet the whole objection to 
the Board’s jurisdiction.

The judgment of the Board (mints out that sec. 4.'i of the 
validating Act, 6 (!eo. V., 1916, ch. 29, expressly declan~ that 
nothing in the Act “shall lie taken to impair, abridge, take away 
or affect in any way the jurisdiction and iiowers,’’ of the Board. 
It may be noted that while the Act contains 44 sections, only one 
section has anything to do with this agreement, the remainder of 
the Act conferring rights and powers entirely outside the agree-
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ment in the exercise of which the company would come under the 
jurisdiction of the Board. Nor is it questioned that in many 
respects in the operations of the company under the agreement 
the Board would have jurisdiction. Sec. 43 does not purport to 
confer jurisdiction hut only to declare that it is not taken away. 
To ascertain what its jurisdiction is it is necessary to refer to the 
Act creating it.

The Act is by no means logical or accurate. The expression 
“public utility” has a well-known meaning in common use hut 
sec. 2 of the Act defines it as meaning the ]>erson who owns or 
operates what we commonly call a public utility. Then the next 
section declares that the Act applies to “all public utilities as 
hereinbefore defined,” owned or operated by certain specified 
persons which of course has no sensible meaning the term evidently 
being used in its ordinary sense though declared to be used with 
the meaning of the Act’s definition.

Section 4 provides that the Act shall not apply to a public 
utility owned by a municipal corporation until brought under the 
Act in the manner specified. We can give the ordinary meaning 
to the term here since “the context otherwise requires” and I 
am by no means sure that the public utility under consideration 
does not fall within this section and so beyond the operation of 
the Act.

If it falls under sec. 2, 6 Geo. V., 1915, eh. 6, it is because the 
gas company in the words of the section
owns, operates, manages or controls any system, works, plant or equipment 
. . . for the production, transmission, delivery or furnishing of a

. gas . . power either directly or indirectly to or for the
public,

but the petition shews that the company has nothing but some 
wells containing gas.

This point was not raised in the argument and 1 do not propose 
to consider it further than in its bearing on one question discussed 
in the judgment of the Board as to whether there is any “existing 
rate" for the gas.

Section 20 specifies the conditions giving the Board jurisdiction 
and to some extent specifies the extent of the jurisdiction though 
it does not seem to comprehend all of either as there are other 
sections giving the circumstances and extent of jurisdiction. 
Paragraph (b) of sec. 20 gives the Board jurisdiction when on
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oomptaint it i* made to appear that the toll» demanded an 
N. C. excessive and authorises the Hoard to disallow or change such
iTss tolls but

Public, however subject to such of the provisions of any contract existing lietwwn 
VnuriKh such public utility and a municipality at the time such complaint is nmfc 

^CT* ms the Board shall consider fair and reasonable.

City or It is thus clear that the Board cannot reduce rates below what 
Kumomtok |ias i)een ui>on in a fair and reasonable agreement and that

Northern cannot mean that the Board mav consider an asroement unfair
Natural <>r unn»asonable simply lrecause at the time of the complaint tin 
n/vriA i>- rut<lH provider! by it may in the then conditions seem unfair or». vélo I*- rut<1H provider! by it may in the then conditions seem unfair or 

ment unreasonable.
The judgment of the Board refers to sec. 23 (c) as authority

iiarvey, cj. for increasing rates. It provides that
The Board shall have power—(c) after hearing, u|Nin notice 

to fix just and reasonable rates whenever the Honni
shall determine any existing rate . . to tie unjust,
unreasonable, insufficient, etc.

It is not quite clear when this jurisdiction will arise: it in 
“after hearing" something, but what, is not stated. As 1 have 
already indicated sec. 20 (b) gives jurisdiction to deal with rates 
when a complaint is made and after hearing such a complaint the 
powers of sec. 23 (c) could Ik* applied, but the only complaint 
specified there is a complaint that the rates are excessive. How­
ever, sec. 32 which deals with the same subject is a little more 
definite and provides that either upon complaint or ui>on its own 
initiative it may authorise increased rates, but that no increased 
rates shall lie made by the public utility without the Board's 
authority.

The question to which I am now directing my attention is 
whether the Board has any jurisdiction to increase rates leyond 
those agra*d on between the owner of the utility and the muni­
cipality granting the privilege. As already seen it cannot mluce 
them below’ such rate unless satisfied that the agreement is an 
unreasonable and unfair one. Section 20 which is the only section 
of the Act which in terms specifies the Board’s jurisdiction while 
conferring the limited jurisdiction to reduce rates give* no express 
authority to increase rates though as I have already pointed out 
other n-étions state that the Board has that power. Section 20 
however being the one section specifying the circumstances under
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which I he Board rxcrriww jurisdiction tis distinguished from its 
authority or the extent of its jurisdiction we naturally look for 
■one provision of that section under which this jurisdiction is 
impliedly conferred and it appears to lie found in par. (g), see. 20. 
which specifies as one of the cases in which the Board has juris­
diction as follows:—

Subject to the tenu* of any contract between any public utility ami 
any municipality and of the franchise or right* of the public utility, to define 
or prescribe the term* and condition* U|>on which a public utility shall or 
may une for any of it* purpose* a* a public utility any highway or any public 
bridge or subway constructed or to be constructed by the municipality, or 
two or more municipalities, and to enforce compliance with such terms and 
comfit ion*.

For the operation of the common public utilities all a company 
needs to acquire from the Legislature, municipality or other 
authority is the right to use the streets and other highways and 
that is practically all a municipality can grant. In the contract 
under consideration that is what, and all, that, the contract 
purports to grant and the grant is declared to be “subject to the 
tern s, conditions and provisions hereinafter contained." The 
maximum amount which the company may charge for the gas to 
be supplied under the franchise is of course one of the most 
important conditions of the grant of the franchise. This para­
graph would thus seem to l>e much more comprehensive than at 
first apjjears and seems to include in general terms most of the 
other paragraphs which deal with s|w*cific points. But of course 
they may have operation independently of par. (g) in the case of 
any public utility not subject to a contract with a municipality. 
The petitioning company furnishes an instance, for under the Act 
in question it acquires the right to supply gas outside the City of 
Kdmonton and in respect thereto the contract with the city has no 
application.

The sj>ecial provision of (b) to which 1 have already referred 
extends the jurisdiction beyond that of (g) since it provides that 
in the case of a complaint that the rates are too high the Board is 
only Unind by the terms of the contract in so far as it considers 
them fair and reasonable.

It would seem very strange indeed, if the Legislature had 
intended to give the Board the right to set aside the terms of 
contracts, that it would not have said so in plain words. There
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is no suggestion of any such intention lieyond the limited light 
given by 20 (b) while 20 (g) shews a general intention to the 
contrary. I presume, though I have not the material before me 
to verify it, that the Canadian Public Utilities Acts find their 
prototyfies in Acts of legislature of States of the American I nion 
and everyone familiar with the constitution of the United Slater 
knows that by its terms, every legislature is prohibits! from 
passing any law "impairing the obligations of contracts." dur 
legislatures have no such limitation, but unless the power is 
expressly given to disregard contracts or effect can lie given to tin 
legislation only by implying that power a ( 'ourt would lie unwilling 
to construe an Act as har ing such an intention. There is plenty 
of scope for the ojreration of the Hoard without holding that a 
contract has no sanctity. Rates and tolls are amounts charged 
for the iierformance of the service. Many of the sections of the 
Act, e.g., 2(1, 29, 32, shew that they arc considered as something 
charged or imposed by the company though of course they might 
lx1 fixed by agreement. The present contract fixes no rates or 
tolls. It states amounts in excess of which they shall not be fixed 
by the company. If this company had under normal conditions 
completed its works and lieen ready to deliver gas its first considera­
tion in fixing its rates would have been to secure the largest 
monetary return for its service and for the purpose of attracting 
customers might have fixed a rate less than the maximum amount 
s|H-cified. Section 32 would stand in the way of its subsetpiuntly 
raising it but the Board would have power to allow an increase 
up to the maximum specified and of course l s there is no minimum 
the Board’s powers as respects decrease would not be limited by the 
contract.

There is one feature of this question that I have not dealt 
with and that is that both parties to the contract are declared to 
be petitioners. There is nothing however to shew that the 
municipality which granted the franchise is a part) to the applica­
tion to set aside its terms.

The petition is merely signed by the solicitor but Ids authority 
to represent the city does not appear though the note under the 
name seems to indicate that it rests on a resolution of the oundl. 
The by-law authorising the contract declares that it was referred 
to the burgesses pursuant to the Edmonton Charter and appro «d
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by them. Section 243 of that charter provides that no by-law 
assented to by the burgesses can be repealed or amended except 
with the assent of the burgesses. It would appear therefore 
that the only person who could waive the benefit of this contract 
to the city would lie the burgesses who authorised it. There is 
no suggestion that that has tieen done and therefore the i>etition 
cannot l>e deemed to lie that of both parties to the contract and 
sec. 39 of the Public Utilities Act, 1915 (Alta.), does not appear 
to cover the case and even if its terms were wide enough it would 
lie doubtful whether its general terms could lie held to derogate 
from the special provisions of the Edmonton ('barter.

For the reasons I have stated I think the Hoard has no 
jurisdiction to grant the prayer of the petition.

There is another objection too which appears to me to be fatal.
The Board in its judgment expresses the opinion that there is 

an existing rate for the service to lie rendered by reason of the 
terms of the contract for it is to lie noted that its power to increase 
rates only applies to “existing rates.” With all rcsjicet I find 
myself unable to accept this view. The contract does not pun>ort 
to fix rates but only amounts in excess of which rates shall not go. 
Of course if this were the extent of this objection the company 
might at once declare that it fixed the rates at the maximum 
amounts allowed by the contract. However, the company has 
not done that and in my opinion the objection goes much further. 
An examination of all the provisions of the Act relating to the 
alteration of rates convinces me that what is in contemplation 
by the term “existing rate” is a rate 1 icing charged for an existing 
service and as Mr. Howatt points out until such a condition exists 
there is no basis upon which the Hoard can safely work.

This view seems almost necessary too when one considers the 
definition of “public utility” to which the Act applies.

There is one other matter mentioned in the judgment to which 
1 think I ought to refer. Attention is called to the fact that the 
approval of the Board to the agreement given on March 9, 1916, 
was a qualified one and expressly excepted approval of the rates. 
That approval was apparently given under sec. 37 of the Act 
which provides that:—

No privilege or franchise hereafter granted to any public utility as herein 
defined by any municipality of this Province shall be valid until approved
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by Haiti Board, such approval to be given when, after hearing, Haiti Hoard 
determine* t hat Hueh privilege or franchise in necessary and proper for the public 
convenience anti properly conserves the public intents, etc.

The approval of the Board of March 9, 1910, does not purport 
to he an approval of the franchise but an approval of the contract 
with certain qualifications, it being stated “At the present time 
the Board manifestly cannot consider the contract as far as the 
question of rates is concerned.”

The Board evidently then considered it manifest that it had 
nothing ufion which it could form an opinion as to what should 
he proper rates, apparently considering that to form a proper 
conclusion there must be an existing service as I have concluded 
the Act contemplates.

However, the statute does not call on the Board to approve 
the terms of a contract hut to approve the granting of the frais hia- 
The Board did or it did not approve. If it did the company 
received the franchise upon the terms on which it was granted. 
If it did not then the company has no franchise unless given by 
the validating Act and there is nothing for the Board to consider 
at the present time.

I would, therefore, allow the appeal and declare; that the 
Board is without jurisdiction to grant the prayer of the petition.

By agreement there will lie no costs.
Stuart, J.:—This is an appeal by the Att’y-Gen’l of Alberta 

from a decision of the Board of Public Utility Commissioners 
whereby that Board adjudged that it possessed jurisdiction, 
under the Public Utilities Act, 5 (îeo. V., 1915 (Alta.), eh »i. to 
deal with a certain question relating to a franchise granted by 
the Corporation of the City of Edmonton to the respondent 
company.

The matter apiiears to arise in this way. By sec. 503 of the 
Kdmonton (’barter, it is enacted that “every highway within 
the limits of the city except so far as excluded by any special Act 
or agreement shall be vested in the city.” By sec. 227 it is 
enacted that every by-law of the city council granting to any 
gas company any special franchise whether exclusive or not shall 
receive the assent of two-thirds of the burgesses acting thereon. 
On November 10, 1915, the mayor and clerk on l>ehalf of the city 
executed an agreement with the respondent company, the first 
paragraph of which reads in part as follows:—
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The city hereby grants to the company its successors anti assigns subject 
to the terms conditions and provisions hereinafter contained the full power 
right and liberty to put down, take up relay connect, disconnect repair, 
maintain and operate its gas pipe lines along through or under the streets 
squares, highways, lanes, alleys, grounds bridges, parks, thoroughfares and 
other public places within the limits of the city, etc.

After thin first clause granting the above mentioned right, 
which is undoubtedly in the nature of a “franchise,” as that word 
is generally understood in relation to municipalities and their 
highways, there followed a numlier of clauses containing stipu­
lations which apparently contained the “terms and conditions” 
referred to in clause one of the agreement as living those upon 
which the franchise was granted. ( 'lause 5 reads as follows:— 

The maximum net price to be charged for natural gas supplied by the 
company to consumers in the city during the exclusive term of the franchise 
hereby granted shall be 25 cents per thousand cubic feet.

(’lause 14 provided that the right to the use of the streets for 
the supply of gas for the purpose mentioned should Ik* exclusive 
for a period of 20 years and the city covenanted that it would not 
itself use nor give the right to anyone else to use the streets of the 
city for the said purpose during that term.

This agreement had been already confirmed by a t wo-third 
vote of the burgesses of the city on November 8, 1915, and the 
by-law No. 062 thus voted on was finally, on November 15, 1915, 
passed by the city council and due authority given to the mayor 
and clerk to execute it.

The Legislature of Alljerta in the session of 1916 passed a 
statute, 6 Geo. V., 1916, eh. 29, entitled an Act to validate and 
confirm a certain By-law and Agreement of the City of Kdmonton, 
being the by-law and agreement above referred to. The Act 
contained a long preamble reciting the facts leading up to the 
making of the agreement and the passing of the by-law one clause 
of which preamble used the words

Whereas a petition has been presented praying for an Act to validate 
and confirm the above mentioned by-law and the agreement executed there­
under.

By sec. 2 of the Act it was enacted as follows:—
The said by-law and the said agreement executed by or on I admit' of the 

■aid city granting a franchise as aforesaid and all the rights, powers, liberties 
and privileges, exclusive and otherwise, granted by, and all the terms, provisoes 
and conditions contained in, the said by-law and agreement are hereby declared 
to be in full force, virtue and efTe<d and to be legal, valid and binding upon 
the corporation of the said city notwithstanding any informalities, irregulari-
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tien or defects therein, either in substance or form or any informalities, irregu. 
laotien or defects in the passing thereof and notwithstanding that the s:dd 
corporation may not have had the power to pass the said by-law or to enter 
into the said agreement or to grant the said rights, |Kiwers, liberties and 
privileges exclusive and otherwise, or any of them.

In the year 1915 the Legislature had passed an Act, 5 Geo. V.. 
1915 (Alta.), ch. 6, establishing a Board called the Board of 
Public Utility Commissioners, and by sec. 37 of that Act it had 
been enacted that no such franchise as was granted by the t in of 
Edmonton by the aforesaid by-law and agreement should le 
valid until approved by this Board. This approval, with (vilain 
reservations not now material, was given by an order of the 
Board on March 9, 1916.

It appears that the respondent company has not yet brought 
any natural gas to the city or laid down any pijres or other equip­
ment within the city for the purjiose of exercising the rights and 
[lowers given it by the agreement.

In October, 1919, the City of Edmonton and the respondent 
company presented to the Board of Utility Commissioners a joint 
petition which, after reciting that the company had sccund a 
sufficient supply of natural gas to justify the laying of a pipe line 
to the city, that the company had, however, been precluded from 
proceeding with such work first owing to the impossibility of 
obtaining the necessary material and latterly by reason of the 
abnormal price of steel and other material, that the company 
lielicved it impractical lie to construct the necessary [liant anil to 
successfully carry on its project at the prices set out in the agree­
ment, proceeded to request that the Board, in the exorcise of 
certain powers assumed to lie possessed by it under ita constituting 
Act, éhould make an order
increasing the prices for the sale of gas as follows:—(a) for domestic purpise* 
35 rents [ier thousand cubic feet; (b) for power purposes 20 mils per 
thousand cubic feet.

By the [ictition the City of Edmonton also asked that if these 
requests were granted certain enquiries and orders should lie made 
for the protection of the city’s interests.

When the parties to the petition appeared before the Board, 
the Att’y-Gen’l of Alberta also apjieared for the purpose of 
objecting ujxin certain grounds to the jurisdiction of the Board to 
make the order asked for in the petition. The respondent com­
pany objected that the Attorney-General was not a prujier party
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to appetr l>efore the Hoard and was without any status in the 
matter. The Board overruled the objection and decided that the 
Attorney-General was properly before the Board. They then 
heard argument as to their jurisdiction and in a written judgment 
giving reasons at length decided that they had jurisdiction under 
the constituting Act to make the order asked for.

The Attorney-General then applied to this Court under sec. 
70 of the Act for leave to appeal from this decision which leave 
was given.

The contention chiefly pressed upon us by counsel for the 
Attorney-General was that the effect of the validating Act of 101G 
was to make all the provisions of the agreement of November 15, 
1915, including clause 5 respecting the maximum rate, statutory 
law and that therefore the Board could have no power to alter 
those provisions, whatever the position might have lieen had the 
validating Act not been passed.

With this contention, however, I am unable to agree. It seems 
to me to be quite obvious from the terms of sec. 2 of the Act which 
1 quoted above, that all the Legislature did was to remove all 
doubt as to the agreement being valid and binding upon the city. 
In express words it says that it “shall lie valid and binding upon 
the corporation of the said city.” It does not refer in any express 
words to its binding effect upon the company receiving the franchise 
and undoubtedly leaves this to the original force and effect of 
the agreement itself as a contract. If it had been the intention 
to give the obligations of the company any statutory standing 
I think some such words as “and upon the company” would have 
lieen found in it, but no such words are found there. The reference 
to suggested defects and irregularities in the» passing of the by-law 
and to a possible lack of power in the city to enter into the agree­
ment seems to me to make it too clear for argument that the 
statute was a purely validating one and nothing more.

This view destroys the basis U]x>n which certain other con­
tentions as to the want of jurisdiction in the Board were rested 
and these need not therefore l>e further referred to.

There were however two other objections taken to the juris­
diction of the Board both of which are in my opinion sound and 
valid. The first was that inasmuch as the agreement of November 
15, 1915, did not fix a rate to lie charged for gas but only fixed a
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price beyond which the company when it came to make a charge 
could not go and inasmuch as the system is not yet constructed 
and no charge* can yet possibly be made the condition:* under 
which the Hoard is authorised to interfere* with or control rate, 
have not yet arisen. The second is that, in any case, even assum­
ing that the maximum price fixed by clause 5 of the agre«*ii cut 
is an “existing individual rate” within the meaning of tin Act 
yet the Act gives no ]tower to interfere with a rate fix<*d b> con­
tract but only with a rate imposed or exacted, as it were.».- /-/r/. 
by the company when selling its gas.

I shall consider the second objection first.
It is clear, 1 think, upon a reading of the w hole Act const inning 

the Board that the Legislature did not overlook the can* of a 
contract entered into between the public utility enjoying a 
franchise and the municipality granting it. The powers of the 
Board are set forth in secs. 20-28 inclusive and sties. :i'J and :I7 
of the Act. In two of the sub-sees, of stv. 20 there is to U* found 
a direct reference to the case of contractual rights. The first h 
20 (b) which ends with the words
the whole, however, subject to such of the provisions of any coni ravi «-voting 
between such public utility and a municipality at the time such cm: >! tint is 
made as the Board shall consider fair and reasonable.

But it will be observed that the power, thus impliedlx given 
to the Board to disregard the terms of a contract which it con­
siders unfair or unreasonable, is limited to the case when* a 
complaint is made that the “tolls demanded" “exceed what is just 
and reasonable” and the Board is given power to “disallow or 
change as it thinks reasonable any such tolls or charges as in its 
opinion are excessive unjust or unreasonable.” the whole subject 
aforesaid. It seems to me to be* beyond question that the Board 
is given no power under sec. 20 (b) to increase any tolls or charges 
because its power to act under that clause* only arises when* there 
is a complaint that the tolls are excessive.

The other sub-section is 20 (g) which reads thus: —
Subject to the tenus of any contract between any public utility and 

any municipality and of the franchise or rights of the public utility ith* 
Board shall have jurisdi *tion) to define or prescribe the* terms and , "uli iims 
upon which a public utility shall or may use. for any of its purism* as a 
publie utility, any highway or any publie bridge or subway constructed <>r 
to be constructed by the municipality or two or more municipalities and t<> 
enforce compliance with such terms and conditions.
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Now it ought not to be forgotten that the very essence of a 
franchise granted by a municipality is the right to use its streets 
and highways. If the use of these were not required a company 
could act, as any other industrial concern does, entirely by private 
contract and as a private trader and sell gas to householders just 
as it pleased. It is the unavoidable necessity of using the public 
streets to convey the gas that forces such a company to secure 
the right to use them and it is this right which in sulwtance 
constitutes the “franchise." The very agreement itself by which 
the franchise now in question was granted contains as its principal 
and «‘ssential part the clause (clause 1 ) which 1 quoted at the 
leginning by which the right to use the streets is granted “subject 
to the terms and conditions and provisions hereinafter contained.” 
And, as I also )iointcd out, by far the most important of the terms 
and conditions thereinafter contained is fourni in clause 5 which 
places a maximum price u]niii the sale of gas. I do not therefore 
think it at all allowable to read into sec. 20 (g) of the Ihihlic 
I’tilities Act words which would except from its operation the 
question of the maximum price for gas which had I teen fixed in 
the agreement or contract by which a franchise has l>ecn granted 
or by a virtual judicial amendment to restrict the meaning of the 
subsection to merely subsidiary questions regarding the terms 
and conditions upon which the right to use the highways has lieen 
given.

The Act has indeed, in sec. 20 (b) given a limited |x>wer of 
interference with contractual rights, but that power is clearly 
confined to a reduction of the rates. No power to increase a rate 
fixed by contract as one of the* conditions thereof is anywhere 
given and suli-see. 20 (g) clearly shews that such a jiower was 
withheld from the Board.

It may lie contended that inasmuch as the* secs. 23 (c) and 
32 give a tlower of increasing ratc*s that question must have tieen 
intended to lx* excepted from the terni of 20 (g). But in my 
opinion there is amide sco|h* left for the cqieration of the jiowers 
ot the Board given in those* sections without so restricting the? 
meaning of 20 (g). I think both see. 23 (c) and sec. 32 can have 
full effect and meaning given to them by applying them to cases 
where* the* company enjoying the franchise* is imposing and charg­
ing existing individual rates within the field of variation {lermitted
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and allowed to it under its contract with the municipality when 
obtaining the grant of the franchise. Section 32 says that

No change in any existing individual rates . shall be nu l. hv
any public utility nor shall any new schedule of any su.h rates 
be established until such changed rates or new rates are approve-1 I*, -lie 
Board,
and the Board is then given power “to hear and determine whether 
the profiosed increases, charges or alterations are just and reason- 
able.” Section 23 (c) gives the Board power “to fix just and 
reasonable individual rates” “whenever the Board shall determine 
any existing individual rate . . . to lx* unjust unreasonable. 
insufficient or unjustly discriminatory or preferential."

It must l>e remembered that the term “public utility " i> wide 
enough to include many other things besides gas companies, 
including provincial railways and street railway's owned l>\ private 
corporations and the Act must be read in the light of tlii> fact. 
The whole Act must also lie read together and such a meaning 
given if possible to each part of section as will reconcile the one 
to the other without destroying the plain grammatical n caning 
of the different parts.

It will be observed that sec. 29 says:—
No public utility shall—(a) make, impose or exact am unjust

or unreasonable, unjustly discriminatory or unduly preferential individual or
joint rate,
and goes on to forbid many things which might work injustice to 
different members of the community. In view of this language 
I think the obviously proper interpretation to put U]k>ii <v<h. 32 
and 23 (c) is that the legislature was there dealing with rates 
which a public utility would otherwise be quite free to “exact" 
or “impose” without the restriction of any contract. This 
obviously furnishes a very wide field for the operation of the 
powers of the Board without infringing upon the limitation con­
tained in clause 20 (g). Therefore as the maximum price to lie 
charged for gas was one of the terms and conditions upon which 
the franchise in question was granted I think sec. 20 (gj withholds 
all power from the Board to interfere with such a contractual 
right.

At the very foundation of the whole case lies the statutory 
enactment in the Edmonton (’barter that no such franchise as we 
have here in question shall he granted except upon a two-thirds
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vote of the burgesses. I think that it would be strange indeed if 
the legislature after taking this precaution in order to enable the 
ratepayers of the city to protect their rights by a popular vote 
should lie found to have established a Hoard with ]>ower to dis­
regard the necessity for such a vote. The main purpose of the 
Public Utilities Act seems to me to have Usui to establish a Hoard 
to protect public rights rather than to override them. It is true 
that sec. 20 (b) seems to give the Hoard power to make an agree­
ment for the parties under certain circumstances where they are 
unable to agree. But the ]»int here is that the parties have in 
fact agreed.

In the next place it will lie clear already from what I have 
said that I do not think that the maximum price fixed in clause 
5 of the agreement comes within the meaning of the words “exist­
ing individual rate,” as used in the different sections of the Act. 
It is not so much that the company is not yet in a position to 
supply gas under its contract as that the rates which are under the 
control of the Board are in my opinion such rates as are “exacted 
or imposed" by the company. It cannot lie said that the maxi­
mum price beyond which the company is not allowed by the 
contract to go under the tenus and conditions contained it is in 
any sense an “existing individual rate" within the meaning of the 
Act. In my opinion it is not a "rate” but a contractual limitation 
of the rate, which is a very different thing indeed.

It seems to me to be not im|iertinent to make one further 
observation. The city has apparently joined with the company 
in its petition to the Hoard. It does not ap)iear from the record 
whether this is an act purely of the council or whether the rate­
payers by a vote authorised such a course. If the former is the 
case, then I venture very respectfully to doubt the authority of 
the council to act in this way. Section 39 of the Public Utilities 
Act seems by its language to be restricted to the case where there 
is a “question in dispute.” It is difficult for me at any rate to 
discern from the record liefore us where there is any “ question in 
dispute.” Disputants rarely are found asking the same thing 
from a tribunal.

For these reasons I am of opinion with very great respect 
that the appeal should lie allowed and that it should be declared 
that the Board has no jurisdiction to interfere with the terms of
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clause (5) of the agreement. It wan agreed that them should 
lie no costs.

Simmons, J.:—I am of the opinion that the conclusion of the 
Hoard of Public Utilities ( om missions was correct as to the effect 
of the statute, 6 (leo. V., 191ti (Alta.), ch. 29, validating the 
agreement between the city and the company, namely: that it 
was not intended to have the effect of making the agreement 
itself have the force and effect of statute law. The reasons given 
by the Hoard, are, in my view, correct and it is unnecessary to 
repeat them, and the conclusion of the Board as to the right of 
intervention by the Attorney^ ieneral is one of law and final.

1 am not able, however, to agree with the conclusion of the 
Board that sub-sec. (c) of sec. 23 of the Public Utilities Act, 5 
(leo. V. 1915 (Alta.), ch. ti, gives to the Board any jurisdiction to 
hear that petition under consideration.

The city and the gas company entered into a binding agree­
ment under which the city gave the company very important 
concessions in the way of using the streets for laying service pipes 
and mains. The city, obviously for the purjxxæ of protection of 
the users and for their benefit, had a maximum price fixed for the 
supply of gas. The conclusions of the Board, that the private 
Act did not have the result of investing the agreement between 
the city and the company with any effect other than the con­
tractual relation twtween the parties, in my opinion settles the 
matter of jurisdiction. To hold that sub-sec. (c) of sec. (23) of 
the Public Utilities Act gave the Board power to alter this agree­
ment in so important a feature as to change the maximum price 
contracted for would In* tantamount to holding that the Board 
oouki make a new agreement between the parties. This would 
lie a wide j>ower indeed and it would require clear legislative 
declaration assuming (which is open to argument), that the 
legislature could delegate such extensive power; to confer such 
upon the Board.

It cannot l>e said the parties to the agreement have consented 
to have the same altered because the municipal council cannot 
give such assent under the Edmonton ('barter. That assent can 
only lx* given by the burgesses when the same is duly submitted 
to them by a by-law for that purpose. The present application, if 
successful, would have the effect of sul>stituting a new contract
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for a former one without the consent of otic of the contracting ALTA 
parties, and a new contract with less favourable terms for the 
party (the burgesses of the city), whose consent has 
obtained.

Section 43 of the private Act does not have any more effect 
than to declare that the Board shall have the same jurisdiction 
as it would have had over the agreement if the validating Act had 
not been passed.

1 would, therefore, allow the apfieal.
McC arthy, J.. concurred with Stuart, J.

Appeal allouai.

ASHDOWN AND McGUINNESS v. MILBURN. SANK.
Sankatfhi wan Court of Appeal, Ilaullitin, C.J.S.. Xeudand*. I.amont and t - » 

nhnood, JJ.A. December id, I $19.

Hi hhand and wife (| I H—24)—Debts or iiunband—Property owned
BY* WIFE—TkaNHFEH—VNDVE INFLUENCE —CONSIDERATION—VAL­
IDITY OF TRANSFER.

Proof of false iuvt misleading statements nrvt undue intliienre on the 
|wrt of a husband in whom the wife had eoufideiiee, in order to obtain 
:t transfer of land by the wife who hail no unde|iendent advice, is sufficient 
to set aside the transfer.

IH'isgrw v. Wing rote (1885), 11 P.D. 81; Hank of Montreal v. Sluarl,
11911) A C. 120, followed].

Appeal f.-om the trial judgment in an notion to have a transfer Statement, 
of land set aside. Affirmed. ,

F. L. Badedo and H. E. Grosch, for appellants.
.4. G. MacKinnon, for respondent.
HaultAiN, (\J.ti.:—The facts of this case are very fully stated h«iIuw,c.j.s. 

in the judgment which is the subject of this ap]>cal.
While I am somewhat doubtful whether the evidence brings 

the case within the reasons for decision in Bank of Montreal v.
Stuart, ( 1911J A.C. 120,1 think that the plaintiff is entitled to recover 
on other grounds than that of undue influence. The evidence 
in my opinion discloses an alisolute lack of consideration for the 
execution of the transfer by the plaintiff. There ran he noe 
doubt that there was only one transfer executed by the plaintiff, 
and that that document was executed by her after the “extension 
agreement” was executed and delivered by the creditors. The 
evidence shews that the “extension agreement” was entered 
into and completed on the faith of the deposit of the certificate
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of title, coupled with the representation of T. H. Milburn that the 
land really lielonged to him and that he would obtain a transfer 
from his wife. This view of the evidence is strengthened by the 
fact that the business was carried on for several months before 
the transfer was finally completed and registered. The evidence 
further shews that, although Mrs. Milburn was named as a party 
to the extension agreement, no effort was ever made to secure 
its execution by her, nor was she ever made aware of its existence, 
except possibly, by a reference to it in the statutory declaration 
which she signed later on, under very peculiar circumstances. 
This declaration, however, never came into the possession of the 
creditors or their representatives after lieing signed by the plaintiff. 
The real consideration for the execution of the transfer was. 
the representation by the husband that an extension of one year 
would be given by the creditors if the transfer was made This 
representation was false, as a very casual glance at the “extension 
agreement” will shew. The real agreement was never disclosed 
to Mrs. Milburn. On this point I disregard altogether the 
evidence of Hawthorne. He thinks he must have discussed this 
agreement at Elliow with Mrs. Milburn, but I agree with the trial 
Judge tliat there never was any meeting at Elbow' at all. Haw­
thorne's letter of January 7, 1915, which was never delivered, 
not only makes no mention of the extension agreement, hut 
undertakes to represent a liability on the part of Mrs. Milburn 
which in no wray resembles the liability proposed to 1*» created 
by the agreement. This letter confirms Mrs. Milburn's evidence, 
that she understood that a year’s extension would l>e given and 
that she would only be liable if the creditors wrere not paid at 
the end of that period. This letter, which never reached its 
destination, and was obviously written after the event, affords 
a sufficient commentary on the nature of the “indo]>ondent” 
advice which Mrs. Milburn is supposed to have received. It 
is quite clear from the evidence, therefore, that when Mrs. Milburn 
first signed the transfer and later on when she made the1 affidavit 
for the purpose of rectifying some errors in it, she was on loth 
occasions led to lielieve that the transfer was g»ven on conditions 
absolutely different from the conditions of the “extension agree­
ment,” and on conditions which cannot lie fulfilled. There is 
therefore, in my opinion, an absolute failure of consideration.
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In fact, there never was any agreement lietween the parties, 
liecause there was never any conttemu* art xtan.

Mrs. Milbum cannot lie held resjMmsible for false etateinenta 
made by her husband to the creditors of which she had no know­
ledge. neither can she l>e held lioutid by the terms of an agreement 
which she never saw. The creditors cannot say that they relied 
on the agreement as against her, liecause, apparently, they never 
made any effort to obtain her execution of the agreement. They 
also cannot say that they entered into the agreement and pro­
ceeded to carry it out relying on any act, or promise, made or 
done by her. They are, no doubt, not responsible in one sense 
for the false and misleading statements made to Mrs. Milburn 
in order to obtain the transfer, but they cannot lie allowed to 
take advantage of them by setting up an agreement that was 
never made.

1 would dismiss the apjieal with costs.
Newlands, J.A., concurred with Ifaultain, C.J.S.
Elwooo, J.A.:—I concur in the judgment of the Chief Justice 

in this matter.
I am also very strongly of the opinion that the facts of this 

case bring it within the reasons for the decision in Hank of Montreal 
V. Stuart, [1911] A C. 120.

The plaintiff had confidence in her husband's statement that 
the extension agreement was for one year. It was a false state­
ment. although possibly made in the lielief that it was true. But, 
being false. 1 am of opinion that the plaintiff should lie relieved 
from the consequences of what she did as the result of that state­
ment. Her subsequent actions when signing the declaration and 
the affidavit, cannot prejudice her position. The declaration 
never came into the possession of the creditors, and when the 
declaration and affidavit were signed she still believed that the 
extension agreement was for one year. The advice of Hawthorne 
was not that of an independent solicitor. He was her husband’s 
solicitor, employed by him or the firm to advise her. He did not 
correctly advise her, if at all, as to the effect of the extension 
agreement. His evidence at the trial shews that he was of the 
opinion that the extension agreement did not lietter the debtor's 
position, and was one which he would not advise the debtors to 
àgn. Hawthorne never explained to the plaintiff the true effect 
of the agreement.

SANK.

C. A. 

Ashdown

m£
Guinness

Milburn.

Haultain, CJ.8.

New lands J.A. 

El wood, U.
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The whole circumstances surrounding the execution of the 
transfer shew that an unfair advantage was taken of the plaintiff's 
confidence in her husband. I would therefore dismiss the ftppetl 
x.ith costs.

Lamont, J.A.:—The question to lie determined in this appeal 
is, whether the plaintiff is entitled to have a transfer given by her 
to the defendant Ashdown set aside, on the grounds that it wan 
obtained by undue influence and was given without consideration 
and under a misapprehension.

What constitutes “undue influence" was stated by Sir .lames 
Hanncn in his charge to the jury in Wingrotr v. Witigrotr (1885). 
11 P.D. 81, at 82, in the following language:

To be undue influence in the eye of the law there must be—to sum it up 
in a word—coercion The coercion may of course be of different
kinds, it may In* in the grossest form, such as actual confinement or violence, 
or a person in the last days or hours of life may have become so weak and 
feeble, that a very little pressure will be sufficient to bring about the desired 
result, and it may even be, that the mere talking to him at that stage of illness 
and pressing something u|xm him may so fatigue the brain, that the sick 
person may be induced,' for quietness sake, to do anything. This would 
equally In* coercion, though not actual violence.

These illustrations will sufficiently bring hone to your minds that even 
very immoral considerations cither on the part of the testator, or of some 
one else offering them, do not amount to undue influence unh*ss the testator 
is in such a condition, that if he could speak his wishes to the last, he would 
say “this is not my wish, but I must do it.”

He also points out that it is not sufficient to establish that 
a person has the power unduly to overbear the will of another, 
it must also Ik* shewn that the ]M>wer was exercised.

In Hanh of Montreal v. Stuart, |19U] A.C. 120, at 137. Dm! 
Macnaghten. in giving the judgment of the Privy Council, said 
“It may well In* argued that when there is evidence of over­
powering influence and the transaction brought ulxnit is immoder­
ate and irrational, as it was in the present case, proof of undue 
influence is complete.”

In his judgment the trial Judge finds the following facts:
She (Mrs. Milburn) did not wish to sign the transfer as she was afriud 

that by so doing she might lose the land, but her husband insisted that she 
sign it as he intimated that it was the only thing that would save the hum ne» 
He kept at lier, urging her to sign, for a couple of days. She was not in good 
health. During lier 38 years of married life lier relations with her husband 
had always been of a happy character. This day he prepared everything 
at a table in one room for her to sign and then left the room. She had a 
good cry and then signed the document. No witness was present at the time
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She left tlie document there, and the husband 
the affidavit

*ot
person t

and no one » 
it, took it to a nota
execution to which the notlïH«4Uached hie certificate without I 
in fact taken.

There is evidence to j natif y 
the plaintiff was asked: “Q. As a matter 
did not have to sign it unless you wanted to? A. Well, I just 
knew it might he the means of making an unhappy home.”

We have then this situation. Mrs. Milhurn does not want 
to sign the transfer. Her husband urges her to do it. For 
2 days she holds hack and for 2 days he insists. Next morning 
he arranges everything on the table in the room for her to sign, 
and then leaves the room. Hhe realises that her refusal to sign 
may he the means of breaking up their happy home life. She 
is in poor health. She has a good cry and then signs. Is any­
thing lacking in these circumstances to bring her act in signing 
within the test laid down by Sir James Hannen, above quoted: 
‘ This is not my wish, but I must do it?"

1 am of opinion then* is not. The transfer of the land in 
question was immoderate and irrational as found by the trial 
Judge. The circumstances of this cast1 to my mind bring it within 
the principles laid down by the above authorities. 1 would there­
fore dismiss the appeal with costs. Appeal ditsmizmd.

Gt'INNKSS

Milbuhn.

I.amont, J.A.

HOWARD v. THE KING AND THE MUNICIPALITY OF PICTOU. CAN.
Re STRATHCONA ESTATE. ~—

Exchequer Court of Canada, A udettc, J. Notrndur 1919.
Expropriation (§ l 1)—55)—Government Railway Act. 1K81, sec. IS—

Vesting of property in the Crown—Title to land-—Statute 
of Limitations—Disability -Absence from Province—Gentle­
man's residence - Interest.

t'ndcr the provisions of see. 18 «if the Government Railway Art. 1KK1, 
the land taken for the purpose of a railway became absolutely vest«*d in the 
Crown, not only by the deposit of the plan »n«l description in the registry 
office, but also by the actual possession assumed by the Crown. The ,
title to the land does not become vested in the Crown by the mere survey 
of the land, as provided by sec. .'> of the Government Railway Act.

Where the expropriating party has «lone idl that eould reasonably 
be expected of it to settle for the land taken, ami that the delay in prose 
l uting the recovery of the claim may justly have been construed ns an 
abandonment of the same, interest will only lx* allowed from the date 
on which the Petition of Right wusfiie<i in Court.

Vnder the circumstances of the caw*, the claim was not barred by the 
Statute of Limitations.

A Petition o' Right to recover the value of land taken by the statement. 
Crown for the une of the Intercolonial Railway in the Province 
of Nova Scotia.
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The case came on for trial before Audette, J., at the City of 
Halifax, N.S., on .Tune 9,10 and 11, 1919.

E. M. Macdonald, K.C.. L. A. Lovett, K.C., and J. K'. 
Macdonald, for «upplianta; J. Met!. Stewart and J. W. Mackay 
for respondent ; R. T. Macllreith, K.C., and J. W. Ross, K.C., 
for third party.

The facta arc stated in the rcaaona for judgment, which are 
printed below.

Amiettk, J. :—This is a Petition of Right, whereby it is 
sought, on behalf of the heirs of the late Lord Strathcona. who 
departed this life, testate, on or about January 21, 1914, to re­
cover the sum of $10,000, as representing a claim for damages in 
respect of. and including the value of, the land taken for and in 
posession of the Crown and used as part of the Branch line of the 
Intercolonial Railway from Stellarton to Pictou, Nova Scotia.

The question of title is admitted by the Crown, subject to the 
right to plead that the suppliants’ title in barred by the Statute 
of Limitations, or in other words, that the property at the time of 
the taking by the Crown, belonged to Lord Strathcona. and that 
the Crown reserves its right to plead the Statute of Limitations 
for the compensation claimed in respect thereof.

The particulars of the claim are as follows :
(a) The value of the land taken in so far as the soil is con­

cerned, $1,500.00. (b) Damages for severance, $2,500.00. (c) 
Damages for destroying access to land fronting on the harbour 
of Pictou, $2,000.00. (d) Damages for interfering with access 
to the harbour by road. $1,000.00. (e) General depreciation to 
whole property as a result of the expropriation. $d,(KKUKI 
total $10,000.00.

It has been eventually admitted that the area actually taken 
by the Crown is 5.08 acres. This question of discrepancy as to 
the area, is explained by McKenzie’s evidence. Under the first 
plan which was transmitted from Moncton to Pictou for registra­
tion, on June 6, 1886, but which was not registered, and which 
was filed as Kx. “H” herein, it appeared that the Crown at 
first took 5.97 acres; but this was subsequently changed upon 
representation made by Imrd Strathcona, to 5.08 acres, under 
another plan, which was in turn sent for registration on June 
13, 1886, meeting with the same fate as to registration.



SO DX.R.1 Dominion Law Kkpobts. 529

The Crown by it» statement of defence admit» having taken 
the land in question herein for "the right of way and the use” 
of the Government railway which was being constructed at the 
time by the Dominion Government, and further alleges the regis­
tration of a plan and description of these lands, but haa failed 
to prove it The defence further pleads the Statute of Limita­
tions to which reference will be hereafter made.

As far back as the years 1884 or 1885, the citizens of Pictou 
started an agitation in favour of building a branch line of rail­
way from Stellarton to Pictou, and a committee of 5 citizens was 
appointed. Fraser, who at one time was Chairman of the Com­
mittee, testified that he went to Ottawa making due representa­
tion to that effect. Free from all unnecessary details, in the 
result it waa agreed between the Municipality of the County of 
Pictou and the Crown, that the latter would build the railway, 
if the County would provide for the right of way by paying the 
amount necessary to acquire the lands. In accordance thereto, 
the necessary resolutions were passed by the municipality giving 
it authority to do so, which authority was afterwards confirmed 
by Acts of the Legislature of Nova Scotia, viz., 49 Viet. ch. 106 
and 52 Viet. ch. 84.

The County, as will appear from Ex. "G”, acquired the 
necessary land for the railway from the owners therein men­
tioned and settled with them, excepting, however, with Lord 
Stratheona, whose compensation of *350, fixed at the time but 
not accepted, appears on the last page of the list. A draft deed 
for such land and damages was forwarded to Lord Stratheona. 
By Ex. “P”, on November 27, 1886, he acknowledges the receipt 
of such deed, and he states he has “no recollection of any such 
arrangement as to the amount of consideration money for the 
land and property so taken,” adding that upon proper crossings 
and fencing would greatly depend the price he would expect to 
receive. No settlement was ever arrived at, the matter of com­
pensation having been left in suspense ever since.

The first survey was made in 1885—and Fraser says the 
first survey destroyed the Norway pro|>erty. Upon representa­
tion being made by Lord Stratheona, a second and final survey 
«ac made, the plan whereof was completed by McKenzie on June
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13, 1886, and transmitted from Moncton to Pictou for retfistra­
tion, but no such registration was ever made.

The construction of the road started in 1886, when the first 
sod was turned on June 3 of that year. While the first surveys 
were made in 1885, the change in the same with respect to the 
present property was only made on June 13, 1886, and the work 
of construction was started east of the Norway property.

Now it is contended that since the plan and description were 
not deposited in the Registry' Office that the land did not vest 
in the Crown, as provided by sec. 10 of the Government Railway 
Act. 1881. However, by see. 2 of eh. 13 of 49 Viet., tin Mi ixVr 
is given, with respect to the Pictou Town Branch, all the powers 
and authority vestt'd in him by the Government Railway Act. 
1881. By sec. 10, the lands taken are to be laid off by motes and 
bounds, and from both plan “ H ”, and the evidence < :tm«*
McKenzie, that appears to have been done. Then the section 
proceeds and says that where “no proper deed or conveyance of 
these lands to the Crown is made,'* etc., etc., “or w h • ■ 
other reasons the Minister shall deem it advisable." a 1 . and 
des» âiption of such land shall be deposited in the Registry office, 
whereby such land shall become vested in the Crown. No plan 
and description were so deposited, probably the Minister did not 
deem it advisable to do so, and this Court has no power to sit in 
review’ of such statutory discretion of the Minister.

However, by see. 18 of the Government Railway Act. any 
claim in respect of the compensation for the property taken, 
as respects the Crown, is converted into a claim for compensa 
tion money, and is void as respects the land and property them­
selves, which shall, by the fact of the taking poss<*ssnm thereof, 
become and be absolutely vested in the Crown, subject always to 
the determination of the compensation to be paid and to the 
payment thereof when such conveyance agreement or award 
shall have been made.

Therefore, follow ing the decision in the case of The King r. 
The Ko,ml Trust Co. of Canada (1908), 12 Can. Ex. 212,1 find 
that under the provisions of sec. 18 of the Government Railway 
Act, 1881, the land taken for the purposes of the Branch of the 
Intercolonial Railway became absolutely vested in the frown
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»t and from the time of possession being taken on its behalf. 
The eue of The Queen v. Clarke (1896), 5 Can. Ex. 64, eited at 
bar hu been aatisfactorily diatinguinked in the latter cane, for 
the obvious reason that the owners therein had remained in 
possession.

Moreover, the Court hu additional specific jurisdiction to 
hear the present case, and the suppliants have the right to set 
up this claim, under the provisions of see. 19 of the Exchequer 
Court Art, wherein it is, inter aim, provided that it (the Court) 
“shall have exclusive original jurisdiction in all eases in which 
the land, goods, or money of the subject are in the possession of 
the Crown.” See upon this point ('lode on Petition of Right, 
pp. 68, 70, and the numerous cas»» therein eited, Roliertaon on 
Civil Proceedings, pp. 332, 333, Hals. vol. 1, p. 18, vol. 10, pp. 
26. 27.

Further it must be found, following the decision in the ease 
of McQueen v. The Queen (1887), 16 Cali. 8.C.R. 1, 28. 102, 
103. that the title in the proper!v did not become vested in the. 
Crown by the mere survey of the land as provided by see. 5 
of the Government Railway Act ; but, that it did so by the actual 
possession taken some time later, when the construction of the 
road was started and completed by November, 1887.

Coming now to the question of the Statute of Limitations set 
up both at bar and by the pleadings. I will deal first with see. 30 
of the Government Railway Act, 1881. It appears from the evi­
dence that the suppliants’ land in question was first laid >ut by 
metes and bounds by the second plan made on June 13, 1886, 
that the first sod was turned on June 3 of that year, and that 
the construction was started east of the Norway property, and 
further that the road was completed by November 28, 1887. 
We have no evidence establishing at what actual date the pos­
session of the land was taken. It is only established that the 
land in question must have been taken between June 13, 1886, 
and November 28, 1887. From Ex. “P”, it would appear that 
Lord Strathcona received for the first time, on November 27, 
1886. an intimation that a draft deed had been prepared for the 
land required for the railway, and in answer to the same he
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wrote that the amount of consideration money he would expect 
to receive would depend, among other things, upon the several 
crossings being made safe and commodious. The answer, in 
respect of these crossings, practically comes only by way of the 
undertaking filed by the Crown on September 9, 1919,—the mat­
ter having remained in abeyance in the meantime with respect 
to the settlement of the claim.

The evidence establishes that the lands were taken between 
June 3. 1886, and November 28, 1887. That the work of eon- 
struction did not start at Norway. There is every reason T 
believe that the construction of the Branch was worked from 
Stellarton. where a railway was already in operation. In all 
probability the possession of the road was possibly taken in 
1886, but also possibly in 1887, and possibly late in 1887. There 
is no such evidence, however, upon which I could name one day 
more than another between the dates above mentioned, w ith any 
certitude, and upon which may depend the life or death f the 
claim. I conclude that the benefit of that incertitude should he 
given to the conjecture that the lands might have been taken 
possession of only one month or one month and a half before the 
operation—taking in consideration that in all probability its 
construction was worked to Pictou from the other end, from 
Stellarton.

Moreover, there is no definite date to anchor on, between 
June 13. 1886, anil November 28, 1887.—the date of la. , : mit
the property taken by metes and bounds and the date when the 
line was opened for traffic—whereby one could say that possession 
was taken on a given day. All we know is that possession was 
taken between these two dates. In view of all this, it would he 
impossible to declare the limitation mentioned in sec. 30 of the 
Government Railway Act, of 1881, as binding, because the 
circumstances contemplated by that section do not apply to the 
special circumstances arising in the present instance The 
County first deals direct with Lord Strathcona, and then on 
October 1, 1887, previous to the completion of the road, the 
Exchequer Court Act came into force, and under sec. 33 thereof, 
as above mentioned, it is enacted that the laws relating to pre­
scription and the limitation of actions, shall be the law of the
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Province ; and further, by that very Act. the Act respecting the 
Official Arbitrator» is repealed and thereby the official arbitrator» 
arc abolished. In the light of these facta it would seem that see. 
30 of the Act, 1881, could not be made applicable—the arbitrat­
or» were then abolished, replaced by the Court, and no ncceaaity 
arose to file the claim with the department. Furthermore, the 
provino at the end of see. 30 would also help to harmonize matters 
by mggesting the origin of sec. 33 of the Exchequer Court Act, 
which invokes the laws relating to limitation of actions in the 
Province as embodied in eh. 107 of R.S.N.S., 1000.

legislation with respect to the Statute of Limitations ia legis­
lation dealing with procedure and is therefore retroactive. The 
Man case, [1899] P. 236; The Sydney <t Cape B. Co. v. Harbour 
Commissioners of Montreal (1913), 15 Can. Ex. 1; 20 D.L. 
R. 828, affirmed (1914), 20 D.L.R. 990, 49 Can. S.C.R. 627 ; and 
The Itoyal Trust Co. v. The Baie des Chaleurs By. Co. (1908), 
13 Call. Ex. 9.

Moreover, if this claim, as hereinbefore mentioned is made 
at common law for land that finds its way into the hands of the 
rrvwn, under colour of eminent iloinain or expropriation, and is
considered under the provisions of sec. 19 of the Exchequer 
Court Act, again the local law respecting the limitation of actions 
applies, and again we are driven to eh. 167 of R.S.N.S., 1900.

As the question of disability resulting from the absence from 
the Province arises with l'expert to Lord Stratheona, who never 
resided at Pietou, but who visited the place at some time, it is 
important to establish from the evidence the date at which he 
wis at Pietou to properly adjudicate upon the question of pre- 
vription. Five witnesses testified upon this point:

Witness Webster, who was stationmaster at Pietou up to 
1918. remembers that Lord Stratheona came to Pietou in 1909 
by special train and left the same day. E. M. Macdonald, K.C., 
also testified that at no time did Lord Stratheona reside at 
Pietou, but that he came there in 1885, and was not there again 
until September 20, 1909, when he came by special train, arriv­
ing in the early morning and remaining at Pietou a couple of 
hours. He further says that Lord Stratheona was not at Pietou 
in 1886. Witness R. A. Fraser says he saw Lord Stratheona at
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CAN. Pictou previous to 1885, and in 188ti and 1909. He say* Lord
Kx. ('. Strathcona was at Pictou on May 22, 1886, previous to the turn-

Howlso the flrat sod, and that he also saw him there in September,
r. 1909. Donald McLeod, who waa at one time working at Norway.

Uand‘V under caretaker Gillie, says he saw Lord Strathcona 3 times at
'oMun' Norway, but he is unable to mention any date, once almut 35 
or Pictou years n|{o, the finit time in August, the second time in

Aedette. I. tho fall and the third time he was digging potatoes. Witnm
Mary Campbell, a daughter of Gillis the caretaker at Norway,
who waa married in 1892. says she remembers Lord Strathnms 
coming to Norway. She has no idea of the year,—about <i nun 
before she was married. It is impossible to build up anything 
with any satisfaction, upon the testimony of these two last wit. 
nesses. The most that can be found is that Lord Strathcona wai 
in Pietou in 1885, on May 22, 1886,—although the last date it 
challenged by witness Macdonald,—but it is absolutely estab­
lished he waa there in 1909.

The lands in question were taken between June 13, 1886. and 
November 28, 1887. Therefore, Lord Strathcona’s visits in 1885 
or in May, 1886, have no bearing upon this question of limitation, 
but he was unquestionably in Pictou in 1909.

It was held in Ross v. The (I. T. fifty. Co (1886), 10 u.li 447. 
that the right to compensation for land taken by a railway com­
pany is not barred short of 20 years, anil that decision un» fol­
lowed in the case of Essery v. The O. T. R. Co. (1891 ), 21 0.8. 
225. See also Roden v. City of Toronto (1898), 25 A ll (Ont. 
12. In the case of The Cork <fc Bande»t Ry. Co. v. Qomh 118W), 
13 C.B. 824, an action of debt by a railway company again»! out 
of its members, for calls under the statute, it was held that a 
declaration in debt upon a statute, is a declaration upon a 
specialty, and if that were applied to the present caw the claim 
would fall, as a specialty, under sub.-sec. c of sec. 2 of eh. 167, 
of R.S.N.8., 1900, and would be prescribed by 20 years, al« 
subject to sec. 3 and following the same Act in respect of da- 
ability.

However, I find that the present claim comes under «e. » "1 
that Act, and is subject to a limitation of 20 years, and that » 
Lord Strathcona was under disability resulting from hi» ateem»
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from the Province, that if we mid 10 year* to the date of hie 
vint, in 1909,—hia first visit to the Province after the expropria­
tion of the property, that will take him to 1919. The Petition 
of Right was filed in the Court on July 31, 1916,—(it is not 
(iiaeloeed when it was lodged with the Secretary of State in 
pursuance of sec. 4 of the Petition of Right Act)—therefore the 
claim is not barred by the Statute of Limitations.

Mention should fierhaps lie marie that the suppliants relied 
upon the two letters of the Minister of Railways, filed aa Kxs. 
8 and 10, as interrupting the prescription, and that counsel for 
the third |inrty contended that the frown could not proceed 
with the construction of the railway until the right of way was 
acquired. This last argument, although plausible is not sound, 
lieraune the agreement between the Crown and the Municipality 
was that the latter was only to provide for the right of way by 
paying the amount necessary to acquire the land, and the laud 
owners had all been dealt with ami paid with the exception of 
the present claimant. Dr minimis nan curat 1er.—This trifling 
difficulty was no reaaon to stop the construction of a railway for 
the welfare of a large community.

In the result the Crown took the suppliants’ land and be­
calm' liable therefor either under the Railway Art. 1X81. or under 
me 19 of the Exchequer Court Act. The respondent took the 
land and the suppliants have a right to compensation. Dr 
Ktyn/r't Royal Hotel Co. v. The Aim; (1919). 35 T.L.R. 418, 
Rais v. (}. T. R. (1886), 10 O.R. 447. The suppliants’ right to 
ciPiiqH'iiaation is a statutory right anil the respondent s liability 
ia a statutory liability. This right and this liability still exist 
and nothing has happemsl to destroy them. It is even contended 
in some Statin of the American Commonwealth that a claim for 
compensation for land expropriated cannot lie taken away by the 
Statute of Limitations. Delaware, L. A W. R. Co. v. Burton 
(1869), 61 Penn. 369; Mcl'linton v. Pittsburg, Fort Wayne A 
Chicana R. Co. (1870), 66 Penn. 404.

Coining to the question at the assessment of the amount of 
compensation it may Is- advisable, as a prelude, to slate in a 
summary manner the result of the evidence adduced U|ion the 
value of the property in question, and the damages arising from
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the expropriation. On behalf of the suppliante, witness Kiln, 
speaking of values of to-day, values the property at $35.1)06 to 
$40,000, without the railway,—and with the railway at $17,000 
to $22.000,—adding that his values are within 2 years h i |w 
takes it that the land left by the railway on the water front ii 
of no value and is no good. Then Senator Casgrain places a 
value of $25,000 upon the property before the coming of a rail, 
way, and $15,000 since,—valuing land and damages at $10.000. 
He also admits that the coming of the railway to Pictou is an 
advantage that would add to the value of property. Witness 
E. M. Macdonald contends the property has depreciated in value 
by one-third from the coming of the railway. On behalf of the 
Crown witness Fraser says that on the appraisal by their com­
mittee, they allowed $20 an acre for cultivated land and $5 for 
woodland, and that as far as he was concerned he had nothing to 
do with the valuation of the suppliants’ property. Senator 
Tanner contends that the assesment of the Norway property is 
- bove its value and that the sum of $350 is and has always ken 
a sufficient sum for the value of the land including the sever­
ance, which does not amount to much. He would allow $50 an 
acre, that is $250 for the land and $100 for damages, in all $350. 
He says that in 1886 there was no demand for such property, 
and that there has been no increase in the value of real ,-state 
at Pictou in the last 30 years. Witness Ives, heard on behalf of 
the third party, says that the assessed value of low.-i price 
property, say $1,400 is pretty near actual value, mol toil the 
higher price property is very small because we have no pi-ople 
to buy. The assessment is as much as it would bring at auction, 
and Lord Strathcona’s property is assessed at all it could bring 
That the business conditions at Pictou in 1886 were no ktter 
than they are to-day. A bank had failed there in 188,1,—then 
was also the Campbell failure, and there were no industries there 
to employ people.

Suffice it to say on the question of values testified to, that the 
suppliants’ evidence in that respect is so exaggerated and in­
flated, that it is beyond the pale of serious and earnest eniuid- 
eration especially if we consider the purchase price, the absence 
of fluctuation in the real estate market and the value placed by
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the estate itself upon the property for succession duty. He who 
wants to prove too much prove» nothing. Moreover, these value» 
are not value» given a» of the date of the expropriation. On the 
other hand, I am unable to share Senator Tanner’» view with 
re»pect to the damage» to the property. Hi» estimate i» too low. 
Ha» it been offered to make up the amount appraiaed by the 
County yean ago!

Undoubtedly the auppliant»’ property i» a very desirable 
country residence for a gentleman of mean». A» was very justly 
said by Sir Glenholme Falconbridge, U.J.K.B., in delivering 
judgment in appeal re Ruddy v. Toronto Eastern R. W. Co. 
(1915), 7 O.W.N. 796:

It is not a question of farm land to be valued at ao much per 
acre aa such Nature had provided an ideal site for the particular 
purpose which the appellant had in view, and which he waa carrying 
out with great judgment, vis., for a country residence of a man of 
means and good taste. It appears in evidence, and it la a self-evident 
proposition, that if it should become necessary or desirable for the 
appellant to sell the property, the existence of the railway, running 
where it does, would be a fatal objection in the mind of the only class 
to which he could reasonably look to And a purchaser.

While these observations, owtatis mutandis, are very apposite 
to the present ease, it must not be overlooked that thi» judgment 
was rcvereed by the Judicial Committee of His Majesty’» Privy 
Council (1917), 33 D.L.Tt. 193, 38 O.L.R. 556, upon the misap­
prehension by the Cor.rt of Appeal of Ontario, that the two 
arbitrators who had made an award for $3,500, aa against lhat of 
the dissei ting arbitrator for $13,500, had proceeded upon a 
wrong principle in not taking into consideration the elements 
above referred to. Their Lordships of the Privy Council found 
that the majority award hail duly considered the same and re­
stored their finding. In the result this judgment establishes lhat 
such clement» of compensation must be taken into consideration, 
but that they must not be used to unduly inflate the same.

This property of an area of 113 acre» was bought in 1881 and 
1882 for the total sum of $6,990. It was assessed in 1885 at 
$11,500, and from 1886 to 1895 at $15,000. It was appraised 
for the purpose of succession duty in 1914 at the sum of $10 000.

The taking of this land from the suppliants results in a sev­
erance of the property, with a small parcel of land on the river 
side. Adjoining thereto he procured, in 1902, long after the
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date at which we have to assess, from the local Government, a 
grant for a water lot ; the value of auch grant it is unnecessary 
to consider, but it in only mentioned to shew what in futurity 
could be made of the piece severed. It appears from the evidence 
that two railway-crossings were, at some date, in the early period 
given to the suppliants: but they had not been maintained and 
while the remains at the time of the trial, were still perceptible, 
they were not of practieal use. Therefore, the Crown, at trial, 
filed an undertaking, whereby it has undertaken to restore and 
maintain in good condition the two farm crossings indicated on 
a plan thereunto attached.

This undertaking has a very appreciable value, as was men­
tioned by Lord Strut henna in the correspondence of record, and 
must be taken into consideration, as well as the advantage result­
ing from the construction of the railway, making Pictou ever so 
much more aeeessible,—in assessing the compensation. The value 
of this property must be arrived at from the standpoint of its 
value to the owner and not to the party taking it, and its market 
value must be ascertained looking at it from that view, realising 
that that class of property is not in demand, it is the smaller claw 
of property with reasonable rentals that is mainly in demand. 
For want of demand it is also well known that large pni|« nie« 
of considerable value as far as the cost of construction and im­
provement are concerned realise as a rule but small prices

Taking all the circumstances into consideration and duly 
weighing the evidence, I have come to the conclusion to allow 
for the land taken, the sum of *50 all acre, making the sum uf 
*254. an amount w hich under the evidence would appear in r\n« 
of what was allowed for farm lands, and for all damages resulting 
from such expropriation arising from the severance and all other 
legal elements of compensation at the sum of $500. making In all 
the sum of *754.

Dealing with the question of interest it would appear to be 
out of the question under the circumstances to allow interest for 
a period running as far back as 1886 or 1887. The municipality 
at the time of the taking of these lands, did all that was reason­
able to be exported from them. They had the land approind. 
and a deed prepared which was sent to Lord Strathcona for os- 
cut ion. He never executed it. His laches in doing so or in
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prosecuting hie claim for such a long period, coupled perhape 
with the general knowledge of the publie-epirited character of 
Lord Strathcona, must with justification have led the munici­
pality to believe he had abandoned the idea of making a claim. 
However, it is unexpectedly revived at his death. Vigüantibu» 
non dormantibus 4 quitus subvenit. This delay in prosecuting 
the recovery of the claim, which may justly have been construed 
as an abandonment of the same, affords a reason for me to allow 
interest, upon the compensation money only from the date of the 
institution of the present action, namely July 31, 1916, to the 
date hereof.

The suppliants will be entitled to their costs as against the 
Crown. No costs as between suppliants and the third party, 
who is not to lie taken as a co-defendant, although the suppliants 
have filed written pleadings joining issue with the third party.

The Crown will be entitled to recover from the third party 
the amount recovered by the suppliants in capital, interest and 
costs, together with the costs on the third party issue.

Therefore there will lx* a judgment, as follows: viz:
1. The lands in question herein are declared vested in the 

frown from the date of the taking possession thereof. 2. The 
compensation for the land taken and for all damages resulting 
from the expropriation is hereby fixed at the sum of $754 with 
interest thereon from July 31. 1916. to the «late hereof. 3. The 
suppliants, upon giving to the Crown a good and satisfactory 
title, free from all mortgages or encumbrances whatsoever, are 
entith-d to be paid by and recover from the respondent, the said 
sum of $754 with interest as above mentioned. 4. The suppliants 
are further entitled to the performance and the due execution 
of the works mentioned in the undertaking above referred to. 
5. The suppliants are furthermore entitled to recover from and 
be paid by the respondent, the costs upon the issue with the 
Crown. 6. This ( ’ourt doth further order and adjudge that the 
Crown do recover froyi and be paid by and recouped from the 
third party the above mentioned sum of $754 with interest and 

I costs, together with the costs on the issue as between the respond­
ent ami the third party, unless the Crown would, under the 
circumstances, elect to forego such last mentioned costa.

Judgment accordingly.
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BALDWIN A GRAHAM v. BRIANGER.
Saskatchewan Court of Appetil, HauUain, C.J.S., Xeudands, Lamoet and 

Elwood, JJ.A. December is, 1910.

Sale (| I B—I ti—Or animals—Money paid on account—Lapse ot one 
—Presumption of abandonment—Re-sale—Damages.

When a party to a contract for the sale of (totals has by his eiaalurt. 
practically abandoned the same, he cannot succeed in an action I'm.' 
damages,* the other party in the meantime having made a re-sail nor 
can he recover the money paid on account, unless lie proves that such 
money is not a deposit.

illowe v. Smith (1884), 27 Ch. D. 89; Calmer v. Temple (IXXKi, 9 
Ail. & El. 508, followed.)

Appeal by the plaintiff! from a judgment of a District Court 
Judge, in an action on a contract to purchase cattle. Varied.

F. W. Turnbull, tor appellants; A. L. Gordon, K.C.. for 
respondent.

The judgment of the Court was delivered by 
Elwood, J.A. :—On June 8, 1918, the plaintiff Baldwin 

negotiated with the defendant for the purchase of 7 head of 
cattle at $80 per head, paid to the defendant $20 on account of 
the purchase price and received from the defendant the following 
document :—
June 8th, 1818.
I hereby agree to sell to Baldwin & Graham the following described
stock at prices mentioned below:

No. Sex. Age. Brands
Price 

per head Total.
4 M. 2 $80.00 *320
8 F. 8 80.00 240

560
20

$540
I also agree to deliver the stock in good condition at Howey .. 

on or before Aug. lit, 1918, and hereby acknowledge receipt of 29 
dollars on account of the purchase price.

iHgd.i Beianuer.
The plaintiffs claim that they went to the defendant 's hou* 

on July 25 to notify him to deliver the cattle on August 1. but 
found nobody at home. The defendant’s evidence goes to she» 
that the plaintiffs could not have been at his house on that dite. 
However, it is quite clear that the defendant never received any 
instructions from the plaintiffs to deliver the cattle. On August 
1 the defendant went to Howey, which is the place where the
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cattle were to be delivered, for the purpose of seeing if the 
plaintiffs were ready to take delivery, and for the purpose of 
making delivery in accordance with his contract. He found no­
body there representing the plaintiffs, and apparently no 
arrangements were made to take delivery or to pay the purchase 
price. Thereafter he went to Howey every week during the 
month of August to see if any person was there to take delivery 
of the cattle and pay the purchase price, but the plaintiffs were 
never at Howey for the purpose of taking deliver}- or carrying 
out the contract, and the plaintiffs never notified the defendant 
at any time of their readiness or willingness to carry out the con­
tract. The plaintiffs never tendered the balance of the purchase 
price, and on October 5 the defendant, not having heard from 
the plaintiffs in any way, re-sold the cattle at $80 per head. 
The plaintiffs subsequently in April, 1919, commenced an action 
for damages, particulars of which were the $20 paid on account 
and estimated loss of profits, $70 ; total $90. The District Court 
Judge dismissed the plaintiffs’ action. The defendant, by 
counterclaim, claimed to retain the sum of $20, on the ground 
that the defendant was obliged to care for and maintain the 
cattle from August 1, 1918, to October 5, 1918, and also on the 
further ground that the $20 paid was forfeited on failure of 
the plaintiffs to complete their bargain.

The District Court Judge held that the defendant was en­
titled to retain the $20, on the ground that it was earnest money 
and, as such, forfeited, and that as this sum was claimed by the 
plaintiffs, it was not necessary to consider the counterclaim, as 
that was virtually all that the defendant was claiming under 
the counterclaim, and no costs were allowed the defendant upon 
the counterclaim. From that judgment the plaintiffs have 
appealed.

I am of the opinion, under the evidence that the defendant 
was justified in concluding from the conduct of the plaintiffs 
that the plaintiffs had abandoned the contract, and, that being 
k, the defendant was entitled, if he so desired, to accept the 
abandonment and re-sell the animals on hie own behalf.

In Hour v. Smith (1884), 27 Ch. I). 89 at 105, Fry, L.J., 
«ays:

But in my opinion there has been such default as justifies the 
vendor in treating the contract as rescinded; it affords the vendor
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an alternative remedy, so that he may either affirm the contract and 
sell under this clause or rescind the contract and sell under his abso­
lute title. If he act under the clause, he must bring the deposit into 
account in his claim for the deficiency; if he sell as owner, he may 
retain the deposit, but loses his claim for the deficiency under the 
clause in question.

See also Rhymney R. Co. v. Brecon (19(H)), 83 L.T. Ill at 
117.

The defendant having the right to treat the contract as re­
pudiated by the plaintiffs, there was therefore no breach on the 
part of the defendant entitling the plaintiffs to recover damages. 
Are the plaintiffs, nevertheless, entitled to recover the $20 paid?

I am of the opinion that the proper construction of the docu­
ment signed by the defendant and above set forth, is, that the 
$20 was paid not as a deposit, but on account of the purchase 
price. If it had been paid as a deposit, there seems to me to be 
no doubt that it would be forfeited to the defendant upon the 
plaintiffs’ breach. See Hon e v. Smith, supra. As it was not a 
deposit, however, but a payment on account of the purchase 
price, I am of the opinion that the plaintiffs are entitled to a 
return of it.

In Palmer v. Temple ( 1839), 9 Ad. & El. 308, at f»20. Lord 
Denman, C.J., says as follows :

The ground on which we rest this opinion is, that, in absence 
of any specific provision, the question, whether the deposit is forfeited, 
depends on the intent of the parties to be collected from the whole 
instrument: but, as this imposes on either party that should make de­
fault a penalty of 10001., the intent of the parties is clear, that there 
should be no other remedy.

This fact was mentioned when the rule nisi was obtained by 
Mr. Thesier for the plaintiff, in the course of the argument. The 
consequence appears to be that this vendor may sue for the penalty, 
and recover such damages as a jury may award; but he cannot retain 
the deposit; for that must be considered, not as an earnest to be 
forfeited, but as part payment. But the very idea of payment falls 
to the ground when both have treated the bargain as at an end; and 
from that moment the vendor holds the money advanced to the use 
of the purchaser.

See also Howe v. Smith, supra.
I am also of the opinion that the above cases are clear 

authority for the conclusion that where the vendor, as in this 
ease, elects to treat the contract as at an end, he is not entitled 
to recover anything for the care and keep of the animals during 
the period of default. If he had elected to commence an action
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for breach of contract, it is probable that these expenses would 
1x3 considered in estimating the amount of damages he had 
sustained on account of the breach. But he did not so elect ; on 
the contrary, he elected to treat the contract as at an end, and, 
in so doing, he disposed of the animals as his own.

In my opinion the appellants could have recovered the $20 
by commencing proceedings under the small debt procedure. I 
would therefore allow the appellants judgment against the de­
fendant for $20 and costs on the small debt procedure, the 
defendant to be entitled, as provided by the rules, to his costs 
of the action occasioned by the plaintiffs having commenced their 
action under the ordinary District Court procedure instead of 
the small debt procedure. The appellants are entitled to their 
costs of this appeal. One judgment to be set off against the other, 
and the one in whose favour the balance is to have execution.

Judgment accordingly.

HALIFAX SHIPYARDS Ltd. AND MONTREAL DRY-DOCKS Co., Ltd. 
v. THE SHIP “WESTERIAN.”

Ex'-ht quer Court of ('anuria, Casuds. ./. November 2H, IDIM.

Admiralty i$ II 8)—Effect of arrest on repairs svpskqvknt thereto 
-Beneficial repairs— Possessory lii-a- Priority.

A shipwright Inis » possessory lien for repairs done to n ship, and should 
he paid, in /trior it y, not alone for such »s were done t<> the ship, previous 
to lier arrest. but also for such as were done after, and which are beneficial 
and necessary to and upon the ship. A reference should he made to 
the registrar to ascertain the extent to which the repairs after arrest are 
bénéficiai.

Appeal from the judgment of DrysdaJe, J., Local Judge in 
Admiralty, Nova Scotia Admiralty District. Varied.

('. •/. BurchcU, K.C., for appellant; ./. It. Kenny, for re­
spondent.

The facts are fully stated in the reasons for judgment which 
arc as follows :

(\ssELfl, J. :—Appeal on behalf of The Halifax Shipyards, 
Ltd., Intervenors, from the judgment of the Local Judge in 
Admiralty for the Admiralty District of Nova Scotia, delivered 
on August 1, 1919.

The appeal was argued before me on October 28, 1919. Mr. 
Burehell, K.C., appeared for the appellants, and Mr. Kenny for 
the respondent.
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On behalf of the appellants Mr. Burchell requested that he 
might have the right to furnish a memorandum of further 
authorities. This request was granted, he being directed to 
deliver to the respondents’ solicitors a copy of any such mem­
orandum.

1 have been furnished with a memorandum by Mr. Burchell, 
and also a memorandum on behalf of the respondents.

The facts connected with the appeal are simple, and there 
is no serious conflict in connection with them.

The ship “ Wes ter i an” was sold by the Montreal Transporta­
tion Co. to certain persons residing in Cuba. She was apparently 
a vessel plying in the inland waters. It was desired by the 
owners that the vessel should bo repaired, and to a certain ex­
tent remodelled, to fit her for the ocean trade, and thereupon 
the owners in Cuba apparently turned over the work of recon­
structing the vessel to McClelland & Co., who let the work to the 
Montreal Dry-docks Co., a company carrying on business in 
Montreal, and the work necessary to be done was carried out 
partially in Montreal. It is said that the Montreal company 
performed work amounting to somewhere in the neighborhood 
of $50,000.

It appears that McClelland & Co., ascertaining that the work 
could not be completed in Montreal within such time as would 
enable the ship to get down the St. Lawrence before the river 
froze up, the plaintiffs, The Montreal Dry-docks and Ship Repair­
ing Co., Ltd., permitted the vessel to be taken from their works 
thereby losing their shipwright’s lien. She was taken to the 
City of Halifax to have the work that had to be performed 
completed ; and McClelland & Co. then made arrangements 
with the present appellant, The Halifax Shipyards, Ltd., to 
complete the work. The vessel was thereupon delivered to the 
Halifax Shipyards, Ltd., and remained in their possession until 
the works contracted to be performed were completed.

The action was brought in the Admiralty Court and the 
ship was arrested on January 17, 1919. At this time she was 
in the possession of The Halifax Shipyards, Ltd., undergoing 
repairs.

It is important to bear in mind that at the time the warrant
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was served on the ship, namely January 17, 1919, the repairs 
required in order that the vessel could be classed for ocean 
going service, she having been previously classed for inland 
waters only, had not been completed. Although in point of fact 
the warrant was served on the ship on January 17, 1919— 
there was no change in the actual possession of the vessel— 
she was still left in the possession of The Halifax Shipyards, 
the Intervenors in the action. There was no notification given 
to them that they were not to proceed with the repaire, and 
The Halifax Shipyards, in perfect good faith continued to per­
form their contract. The work was finished on or about March 
27, 1919. The repairs subsequent to the alleged seizure were 
repaire necessary, and were performed in continuance of the 
contract for the purpose of having the vessel classed for ocean 
going service. Had these repairs not been made the vessel could 
not have been so classed. It is claimed that these repairs 
amounted to the sum of about $15,000. The present appellants 
claim they are entitled to a shipwright’s lien for this amount 
in addition to what has been allowed by the Judge.

The Deputy Marshal, Mitchell, states in the affidavit filed by 
him. that he
personally served the writ and the warrant on the said 17th day
of January, 1919, in the usual way, being the first writ and warrant 
served on the said ship. He states further, nobody was left in 
charge of the said ship by the Marshal during the time the said 
ship was under arrest, but I spoke to the Captain and told him the 
ship was under arrest and could not leave port without bonds being 
first provided.

4. When I made the arrest the ship was undergoing repairs and 
I saw workmen employed in making said repairs. I did not notify 
the said workmen that the ship was under arrest or to stop the mak­
ing of said repairs, as I had no instruction to do so.

5. When the ship was arrested she was moored to the “Lake 
Manitoba” at the wharf of the Halifax Shipyards, Limited, at the 
dry-dock, Halifax.

The Judge states as follows, in his reasons for judgment, 
dated August 1, 1919:

The only point remaining open in this case is in connection with 
the taking of accounts. The Shipyards Company intervening claim 
a possessory lien. At the time of arrest, January 17th, 1919, the 
ship was in the possession of the Shipyards Company, undergoing 
repairs. The Company will be protected in respect of any work done 
up to that time but they now assert a claim for work done after the
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arrest. This cannot be allowed. After January 17th the ship was 
in charge of this Court, and no orders were ever given for any work 
after arrest. I will see that the possessory lien is protected but 
claims for work done after the arrest cannot be allowed.

The appeal on behalf of The Halifax Shipyards, is from that 
part of the judgment which relates to the work done between 
the time of the arrest, January 17, 1911), and the date of the com­
pletion of the repairs.

It was stated on the appeal by respondent’s counsel that the 
Judge did not intend to disallow these subsequent repairs, that 
all the Judge intended was that the privileged claim should he 
disallowed, and that for the balance of the work the Intervenon 
should rank pari passu with the other creditors. It was stated 
by Mr. Kenny that an application would be made to the Judge 
to have his judgment so varied. However, no such variation 
has been made, nor do I think the Judge intended that the order 
should be so varied. His reasons for judgment shew that the 
claim was disallowed by reason of the fact that after January 
17, 1919, the ship was in charge of the Court and no orders were 
ever given for any work after arrest. The formal judgment 
directs as follows :

The Judge ordered that the District Registrar pay out of Court 
to the Intervenors or their solicitor the value of the work and labour 
done and materials furnished by the said Intervenors upon and to 
the defendant ship on and before the 17th day of January, 1919, to 
be found by the District Registrar and merchants.

And in his own handwriting he adds:
And that the Intervenors have priority therefor. And the Judge 

ordered that the claim of the Intervenors for work done and materials 
furnished after January 17th, 1919, be disallowed.

I listened carefully to the arguments of the counsel, and have 
considered the various authorities referred to by them upon 
argument, and in their written memoranda.

With great respect for the Judge who determined this raw. 
and who has had a long experience in dealing with this class of 
ease. I have come to the conclusion that he has erred in disallow­
ing the lien for these subsequent repaire.

The vessel has been sold with these repaire and realised, it is 
stated, the sum of about $80,000. It seems to me very inequitable 
and unjust that this sum of money realised unquestionably in 
part by the enhanced value given to the vessel by reason of these
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subsequent repairs, should all enure to the benefit of those cred­
itors who had no special lien upon the vessel, and that that 
portion of the price which the vessel brought by reason of these 
repairs so made by the Intervenors should not enure to their 
benefit. Apparently, the reason for the disallowance was that the 
repairs were continued subsequent to the alleged seizure, and 
were proceeded with without the order of the Court.

There is but little doubt that had the Court been applied to, 
directions would have been given to the Intervenors to continue 
the work provided by the contract, and no question as to the 
right of the shipwrights to their lien would have been raised.

There seems to be no direct authority bearing upon the ques­
tion. There are authorities, however, which seem to me to bear 
strongly upon the point before the Court. The “Aline” (1839), 
1 Wm. Rob. Ill, at 119, Lushington, J., says:

Again, with regard to the case of the person who has received 
the damage, is not his interest benefited by the vessel being repaired 
and enabled to proceed to her port of destination? Is he injured in the 
amount of his indemnity fund? Not at all. His interest I have al­
ready stated, is co-extensive with the rights possessed by the owner 
of the vessel at the time when the damage is done, and his claim is 
paramount to the extent of her value at that period with respect to 
any subsequent accretion in the value of the vessel arising from re­
pairs done after the period when the damage was occasioned, his 
claim to participate in the benefit of such increase of value must 
depend upon the consideration how that increase arises and to whom 
it in equity belongs. Against th< owner who repairs his vessel at 
his own expense, the claim of th; successful suitor would extend to 
the full amount of his loss against the ship and the subsequent repairs. 
Where, however, the repairs have been effected by a stranger upon 
the security of a bond of bottonry, the case is altogether different; 
and I cannot hold that universally bonds so granted must give way 
to prior claims of damage.

In the ease of The “Acacia” (1880), 4 Asp. (N.S.) 254,
Townsend, J., at p. 256, referring to the case of the vessel states 
as follows :

The fact is, that in this case the vessel has never left the posses­
sion of the Messrs. Harland and Wolf, and is this moment fastened 
to their quay; the Marshal seems to have adopted their possession; 
his possession is merely constructive and technical, for the actual 
possession is still with the defendants.

The facte in the case before me are very similar.
In Williams v. Allsup (1861), 10 C.B., (N.S.), 417, Erie, CJ., 

referring to the facts of that case at p. 426, stated :
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Under these circumstances, the mortgagor did that which was 
obviously for the advantage of all parties interested; he puts her 
into the hands of the defendant to be repaired; and, according to all 
ordinary usage, the defendant ought to have a right of lien on the 
ship, so that those who are interested in the ship, and who will be 
benefited by the repairs, should not be allowed to take her out of his 
hands without paying for them.

Then at p. 427 the Judge states, as follows :
There, is, no doubt, some difficulty in the case. But it is to be 

observed that the money expended in repairs adds to the value of the 
ship; and, looking to the rights and interests of the parties generally, 
it cannot be doubted that it is much to the advantage of the mort­
gagee that the mortgagor should be held to have power to confer 
a right of lien on the ship for repairs necessary to keep her seaworthy.

In The “Gustaf ” (1862), Lush. 506, Dr. Lushington. at ]>. 
507, states as follows :

The present question, what claims shall be allowed to take 
preference of the lien by common law of the shipwright, who retains 
the ship in his possession until the Court of Admiralty lays han't 
upon it and orders it to be sold, is not without difficulty. I am not 
aware that before I occupied this chair, any such question ever arose. 
Indeed, I may confidently say that none such ever did arise, and 
consequently I have no authority to resort to, beyond the proposition 
which is subject to no doubt—that certain liens, such as salvage and 
wages, attach to the ship.

On consideration, I think that, save in cases which may appear to 
have a paramount claim, the right of a shipwright—the common law 
lien—ought not to be infringed upon.

Then at p. 508 :
I think it right to add, that the chief difficulty I have experienced 

is in satisfying my own mind that any claim at all could compete 
with the common law lien, which is, that the shipwright may hold 
till paid, <>r until possession is forcibly demanded by this Court.

In The “St. Olaf" (1869), L.R. 2 A. & B. 360, Sir R.
Phillimore states as follows, at p. 361 :

Another objection, however, was taken, and it was urged that 
at least in this case the value of £1,037, though admitted to be that 
of the ship at the time when she was arrested, is not the value at 
which she ought now to be released, and for this reason it appears 
that since the lis has been pending in this matter, application was 
made to the Court by the foreign owner of the St. Olaf to be allowed 
to make certain repairs in his vessel. Certain repairs were made, and 
I will take it that these repairs were without the consent of the 
opposite party. I am still very clearly of opinion that they could 
not prejudice any right which the owners of the St. Olaf possessed 
before they were made. I am clearly of that opinion myself, because 
the richt of the plaintiff who proceeds against the St. Olaf was to 
have the value of the vessel at the time she was brought into court, as
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far as the proceedings n re III are concerned. His right was to have 
this nr made responsible for the damage inflicted upon his ship, so 
far as the value of it extended, and the repair of the vessel subse­
quent to the damage for the purpose of preventing a deterioration of 
the property could not in any way increase his right or the obligation 
of the other party. It left them, as I conceive, tu qu., in that
respect.

These authorities indicate that the right of the plaintiff who 
seized the vessel is on the value of the vessel as at the date of 
the seizure, and not the value subsequently enhanced by the 
necessary work of the shipwright.

Analogous canes are to be found where a Receiver has been 
appointed of property and repairs have been made without the 
authority of the Court. In these eases while prima facie repairs 
are disallowed, the Court directs a reference as to whether the 
repairs were reasonable.

In Blunf v. Clitherow (1802), 6 Ves. 799, the Master of the 
Bolls, Sir William Grant, points out that a considerable portion 
of the repairs was done previously to the appointment of the 
Receiver, ami a reference was directed as to whether the repairs 
lubsequently performed without the direction of the Court were 
reasonable, and upon a favorable report the claim was allowed.

In Tempest v. Ord (1816), 2 Mer. 55, Eldon, L.C., pointed 
out. that the usual course now is a reference to ascertain whether 
the repairs were beneficial and if so the claim is allowed, not­
withstanding that the order of the Court had not been applied 
for.

I think the same course should have been followed by the
local Judge.

The evidence is fairly voluminous as to the value of the work 
and the labour done between the 17th January, 1919, until the 
completion of the work, but if the parties cannot agree upon the 
amounts, I think the judgment of the Judge should be 
varied by ordering the District Registrar to pay out of Court 
to the Interveners or their solicitors the value of the work and 
labour done and materials furnished by the said Intervenors, as 
may be reasonable and beneficial upon and to the defendant ship 
robsequent to the 17th January, 1919, as well as what has been 
allowed up to the 17th January, 1919, and that the judgment 
ihould be so amended.
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That portion of the Judge’s order which directs the plaintiff 
to have the costs of this application to be taxed should be set 
aside, and in lieu thereof it is ordered that the Interveners should 
have the costs of the application and of this appeal to be taxed 
and paid by the plaintiff. Subsequent costs of the reference 
to be reserved. Judgment accordingly.

Re BROWN ESTATE.
Saskatchewan Court of Appeal, Haultain, C.J.S., Ne id a mis. Ltum-1 

Elwood, JJ.A. December 23, 1919.

Wills (§ III G—120)—Devise of Life interests—Gift-ox er ( i utaix
CONTINGENCIES—PeRPETVITY.

A gift-over of property, in which life interests have air* ■<!'. bm 
devised, contingent on tlu* death of the parties having such life n > : »
and failure of. or death of children during one <>f the life mien 
not t ransgress any ofjfhe rules against perjietuities.

Appeal from the decision of the Chief Justice of the King's 
Bench (Sask.) as to the interpretation of a will. Reversed.

D. A. McNiven, for appelant Downes ; II. E. Sampson, K.C., 
for respondent.

The judgment of the Court was delivered by 
Newlands, J. A. :—Certain questions as to the interpretation 

of the, will of the above mentioned deceased Were submitted to 
the Court for an opinion. The Chief Justice of the Court of 
King’s Bench answered the questions, and from one of these 
answers an appeal has been taken to this Court. This answer 
was to the effect that the devise to John Dennis Downes was 
void as being against the laws relating to perpetuities.

The testator first gives his wife a life estate in all his 
property.

He then makes the foliowring provision :
After the death of my wife, Ann Jane Brown, the rents or 

interest derived from all of my property (lands as above mentionedi 
stock, implements and my personal effects, I bequeath for 
the use of my daughter, Sarah Agnes McRann, and in the event of 
the death of her husband, John W. McRann, the said property, lands, 
stock and implements, personal effects, etc., are to be deeded to my 
daughter, Sarah Agnes McRann. In the event of her death, all of 
my before mentioned property or moneys derived from the sale of 
same, I hereby bequeath to the children of Sarah Agnes McRann for 
their use, and in the event of their dying or of the said Sarah Agnes 
McRann not having any children, all of my before mentioned property



50 D.L.R.] Dominion Law Refort#. 551

or moneys from sale of the same; I hereby bequeath to my wife’s 
nephew, John Dennis Downes.

In Jarman on Wills, 6th ed., ch. 56, p. 2151, it says:
It should be noticed, that the construction of tfie words, “in 

case of the death,” which makes them provide against the event of 
the legatee dying in the testator’s lifetime, applies only when the 
prior gift is absolute and unrestricted, and not where such legatee 
takes a life interest only; for, if a testator bequeaths the interest of 
a sum of money to A. expressly for life, “and in case of his death” 
to B., the irresistible inference is, that these words are intended to 
refer to the event on which the prior life interest will determine, and 
that the bequest to B. is meant to be, not a substituted but an ulterior 
gift, to take effeer on the death of A. whenever (hut event may happen.

And further on the author says, p. 2151 :
Where the prior gift, though not expressly for life, comprises 

the annual income only of the fund which is the subject of the 
bequest, the same construction seems to prevail as where the prior 
gift is expressly for life.

The devise to his daughter in the first place is of the rents 
and interest, that is, the income of the property, therefore the 
subsequent devises “in the event of her death” mean, not in the 
event of her death before the testator, but a gift to take effect 
on her death. The subsequent gifts are only in the event of her 
surviving her husband, because in the event of the death of her 
husband the whole property is to be deeded to her, and once she 
takes the absolute property there is nothing left for the sube-

SASK.

V. A.

Re
Estate. 

Ni-wlanil* J.A.

quent legatee*.
In referring to the death of her husband, the testator uses 

the same words,1 * in the event of ” his death. These clearly mean 
his death during her lifetime, because there is no reason why 
the property should be given to her absolutely only if the hus­
band dies during the life of the testator or during her mother’s 
life estate.

It was clearly his intention to give her only the income during 
her husband’s lifetime, and the property itself only in the event 
of his death during her lifetime.

The subsequent gift to her children is upon the same contin­
gency, (hat is, in the event of her death during her huslmnd’s 
lifetime, because only during his lifetime would there be any­
thing over to give.

This gift to the children is an absolute gift of the whole of 
his property, and, therefore, if she has any children and they

39—50 D.L.R.
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survive her, her husband being still alive the gift over to Downes 
cannot take effect.

The gift to Downes is in the event of her death during her 
husband’s lifetime leaving no children, the words of the will 
being “in the event of their (t.e., the children) dying or the 
said Sarah Agnes McRann having no children,” which clearly 
refers to their dying during the lifetime of Sarah Agues 
McRann, and this interpretation is according to the above men­
tioned rule from Jarman on Wills.

X would therefore interpret the will to mean that :
1. Sarah Agnes McRann is to have the income of the estate 

during the lifetime of her husband, and in the event of his 
dying during her lifetime, the whole of the property of the 
testator; 2. In the event of her death during the lifetime of her 
husband, leaving children, they are to take the whole of the 
property of the testator, and 3. In the event of her death during 
the lifetime of her husband, leaving no children, then John 
Dennis Downes takes the whole of the testator’s property.

This interpretation is, in my opinion, according to the inten­
tion of the testator, and does not offend against any of the rules 
against perpetuities.

The appeal should therefore be allowed. Costs of all parties 
to be paid out of the estate. Appeal allowed.
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PENNY v. FULLJAMES.

Manitoba King's Bench, Mat turn, C'.J.K.H. January 8, 1920.

MAN.

K. K
ALIGNMENTS KOH CREDITORS (§ \ 11 B—til i PKKKEMKNIE BY INSOLVENT

Action auainst company—Sai.e to < krtain creditors -Jvdg-
MENT AGAINST COMPANY—SeIZVKE BY SHERIFF I M KRBI.KADKR.

The suie of an insolvent concern to eermin nf ith creditors for good and 
valuable consideration cannot be im|K*acl'.ed, provided that such sale is 
not made for the purpose of defeating the other creditors or any of them.

[Johnson, Golden v. Gillum (1 SHI ), 20 (Mi. I). itS‘,1: Woml v. Iii.ro i1H4f>•,
7 Q.B. H92; Hopkinson v. Il Vshrmnn <19111). is D.Llt. .*>97, lô (VLR.
208, referred to.)

Sheriff’s interpleader issue in which the* execution creditor is Statement, 
plaintiff and the claimants are defendants.

IV. S. \f(trrit<cy, for plaintiff.
F. V. Bur hid ge, K.(’.. for defendant.
Mathe s, (’.J.K.B.: On January 23. 1010. the plaintiff c.fkb'. 

rest)vert'd a judgn ent against the Kensington Cafe Ltd. for #2.500, 
damage for jiersonal injuries due to the company’s negligence.
An execution was issued upon this judgment on January 28, and 
on April 0, the sheriff seized.

The defendants claim to have purchased the goods seized from 
the Kensington Cafe on January 18. A Bill of Sale from the 
company to them hearing that date was registered on January 28.

The sale alleged by the defendants is in,]'eached on several 
grounds. In the first place the plaintiff" says that it was not a real 
but a pretended sale. Secondly, that there was no immediate 
delivery followed by an actual and continued change of jwssession, 
so as to make the sale valid without a Bill of Sale, and that the 
Bill of Sale is void because of noncompliance with the Bills of Sale 
Act. R.S.M. 1913, eh. 17. Thirdly, that it is fraudulent and void 
both under the Statute of Klizahcth and the Assignments Act,
K.S.M. 1913, eh. 12. Fourthly, that it is void because it does not 
comply with the Bulk Sales Act, 1LS.M. 1913, eh. 23.

In the view I take of the cast' it will not be necessary to discuss 
any of these several Acts with the exception of tin* Statute 13 
Elizabeth.

By 13 Kliz., 1570, eh. 5, sec. 2, every gift grant alienation or 
conveyance of goods or chattels made with intent to delay, hinder 
or defraud “creditors and others of their just and lawful actions, 
suits, debts, accounts and damages.“ etc., is as against tin* person 
delayed, hindered or defrauded “utterly void, frustrate and of 

40—50 a i,.n.
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none effect.” Sec. ti excepts sales and conveyances “upon good 
consideration” to a person not having notice or knowledge of the 
fraud.

It will be observed that this statute is not alone for the pro­
tection of creditors but of “creditors and others.” It, therefore, 
protects the jierson who, at the time of the conveyance complained 
of, had a claim for unliquidated damages in respect of which 
judgment had not then lieen recovered. May’s Fraudulent Con­
veyances, 102. Barling v. Bishop (1800), 29 Beav. 417. That 
was an action for damages for trespass. The action was at issue, 
and notice of trial had been given, but a few days before the trial 
at which judgment was recovered a voluntary conveyance was 
made by the defendant. Tliis conveyance was held to be within 
the statute and was declared void at the suit of the plaintiff after 
judgment recovered in the damage action.

Then we have Crossley v. El worth y (1871), 12 Eq. 158. where 
the plaintiff’s claim consisted in a judgment for damages for false 
representation as to the solvency of a company. The action, in 
which judgment was recovered, was not commenced for about a 
year after the settlement complained of had 1 icon made, and yet 
it was held void under the statute as against the judgment creditor.

In all these cases the plaintiff had recovered a judgment before 
taking proceedings under the statute. The Court of Appeal in 
Ontario, in a very recent decision, Hopkinson v. Wester man ( 1919), 
48 D.L.R. 597, 45 O.L.R. 208, has gone farther and held a |ierson 
who has a right of action for a tort, though no judgment had lieen 
recovered thereon, is entitled to maintain an action under the 
statute.

The above cases all relate to voluntary conveyances, but where 
there is a valuable consideration the case is much more difficult 
to make out. The effect of there being a good consideration is 
discussed by Fry, J., in In re Johnson, (Holden v. Gillani (1881'. 
20 Ch. D. 389. He says at 393:—

The effect of a deed of tliis sort of its being for good consideration is very 
great. It does not necessarily shew that the deed may not lie void under the 
statute, because in many cases good consideration has been proved, and yet 
the object of the deed has been to defeat and delay creditors; such has been, 
therefore, for an unconscientious purpose, and the fact that there has been 
good consideration will not uphold the deed. But nevertheless it is a material 
ingredient in considering the case, and for very obvious reasons: tin- fact that
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there is valuable consideration shews at once that there may lie purposes in 
the transaction other than the defeating or delating of creditors, ami renders 
the ease, therefore, of those who contest the deed more difficult.

Similar language1 waa used by Turner, L.J., in Harman v. 
Richards (1852), 10 Hare 81. The fact that them was a good 
consideration is not, therefore, conclusive in favour of the deed, 
but it throws a much heavier onus upon those who assert that it 
was made with an intent to delay or defraud creditors.

There is no doubt, also, that a debtor may, notwithstanding 
the Statute of Elizabeth, prefer some of his creditors over others. 
That is to say, he may lawfully convey his proj>erty to one creditor 
for the bond fide pur|>ose of paying him what he owes, and such a 
conveyance is not void either at common law or under the statute 
merci) because he thereby intended to defeat an expected execu­
tion. It was so held in Wood v. Dixie (1845), 7 Q.R. 892, followed 
in Daniil v. Terry (18(>1), (i If. &. N. 807, and Mulcahy v. Archibald 
(1898), 28 (’an. 8.C.R. 523.

Now what were the facts leading up to the impeached trans­
action? The Kensington ('afe Co. Ltd. was incorporated in 1910, 
by F. Nesti, A. E. Fulljames and F. Restivo, the intention being 
that $10,(XX) should be put in by each. Later on the amount of 
capital to be contributed by each was placed at $12,500. Nesti 
and Fulljames each paid in the amount named, but Restivo was 
unable to raise his share. When the company was organised, 
F. Nesti was appointed president and Fulljames secretary- 
treasurer, and they continued throughout to be executive officers of 
the company. It took over a lease of the building, known as the 
Kensington Block, on the comer of Smith St. and Portage Avenue. 
The front part of the ground floor was leased to a man named 
Gnunms, to be used as a fruit store, and in the rear part of that 
floor the company conducted a restaurant.

In connection with this business they also occupied a portion 
of the second floor. All other parts of the building were sublet to 
various tenants. The company paid a large premium for this 
lease which became a total loss. At first business was fair on 
«•count of the number of soldiers in the city, but as they departed 
overseas business fell off, and in 1918 the company was in financial 
straits. Wholesale houses refused to supply goods unless paunent 
was guaranteed by Nesti or Fulljames, and by the end of 1918 
nearly all the large creditors were guaranteed in this way.

MAN.

K. B.

Füluamm.

Mather*, 
CM K B.
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From tin v to tin v Nwti and Fulljames supplie*! additional 
K B. capital. Riginning with August, 1918. various attempts were 

1>Knm n;adc* to sell the business hut without success. After the sivning 
vLUAMFs ^ arn'iHf*<*e in November. 1918, business began to improve and 

improvement was steady until the time of the sale now attacked 
c j k.b! On December 31, 1918, the liabilities of the company amounted 

to $31,906. but as against that then* was $4,226 cash in the auk. 
The $31,906 was made up of $8,880 due to Neeti Bros., and 
$8,880 borrowed by Fulljames from a Mrs. McNeil and loam -I to 
the company, $2,376 wages, and $11,768 to trade creditors h did 
not include a large claim due to the1 landlord for arrears of rent 
nor did it include the plaintiff’s claim.

The plaintiff had brought, an action for damages against the 
company, and the trial was fixed for January 23, 1919. The 
company, through its solicitors, had made various unsuccessful 
attempt# to settle with the plaintiff

On January 18, five days before the date fixed for the trial, a 
meeting of directors was called at the office of the company# 
solicitors. The only directors present were Fulljames ami Xcsti 
F\ Restivo, though notifie*!, did not attend. At this meeting 
Fulljames read a statement purysirting to shew the liabilities of 
the company as of December 31, 1918. The statement included 
only the items above mentioned aggregating #31,906. \s recorded 
in the minutes he “further pointed out that in addition to the 
above definite liabilities there1! was a large1 liability of the company 
under the1 lease of the Kensington Building on which a wry 
considerable sum was now overdue, owing ami unpaid. ' and 
“that the physical assets of the restaurant business carried on la­
the con pany, calculated at cost price with a fair amount deducted 
for depreciation, was approximately the sum of $15,000. and that 
there w as #4,226 in hand at the end of 1918. " He then made an 
offer on behalf of himself and Nesti to purchase from the1 company 
the1 Restaurant business as a going concern as of January I 1919. 
and all the physical assets of the company used in the1 restaurant 
business and including the cash on hand, they to assiiu c the- 
liabilities set out, namely $31,906, and to obtain a release from all 
the creditors whew liabilities they were to assume, the e-ompanv 
to lease to them the ]>ortion of the building used in connection 
with the restaurant for the balance of the term of the lease for
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$1,400 It was then moved hv Nesti and seconded by Fulljames MAN. 
that the offer lie accepted. A bylaw of the company to carry the K. H.
agreiMiient into effect wan then iwwsed by the san e two dim-tor* |*KNNT
for the Bale to themselves in accordance with the offer made. On :

, Fvluamkb.Januarx 21), the receipt* for the 17th and IHth were dejNMttcd to
the credit of the company. On the 23rd an account was opened in cTiva'
the l ank for Nesti and Fulljames and on that day the receipts for
the 10th. 20th and 22nd were deposited to their credit. In all
other respects the business continued as before. Fulljames and
Nesti von inued to manage as formerly. The name “ I he Kensing-
ton Cafe Ltd.” was not changed, even the counter order forms
I caring that name were continued to U» used. In fact, there was
nothing to afford the slightest inkling that any change in the
ownership had taken place.

On January 23, the plaintiff recovered judgment against the 
company for $2,500 and costs by consent. On the 28th a Bill of 
Sale from the company to the purchasers, executed on 1 >ehalf of 
the comiiany by Nesti as president and Fulljames as secretary- 
treasurer, under the company’s seal, was register'd. The affidavit 
of execution and hona fuies all sworn on January 24, the day after 
the judgment was recovered. On January 28, an execution was 
issued and on April 0 a seizure was made by the sheriff of the goods 
in the restaurant. Nesti and Fulljames claimed to be the owners 
of the goods seized and an issue was directed to try the question 
of the validity of their claim as against the plaintiff's execution.

All the assets of the company were included in the sale to the 
defendants with the exception of the lease of the Kensington Block.
It was admitted that this lease has no value, in fact that it is a 
liability rather than an asset as the rent received is heavily in 
arrenr and exceeds the revenue derived from subletting.

1 have no doubt the sale was ni; de for the express purpose of 
delaying or defeating the plaintiff, but since it was for a good 
consideration, Wood v. Dixie, supra, and the cases which have 
followed it. shew that is not enough in itself to avoid the trans­
action under the Statute of Eliealieth. These cases, however, go 
no further than shewing that the mere intention of defeating one 
or more creditors is not enough. Before the statutes against 
fraudulent preferences a debtor might lawfully convey all his 
property to or for the lienefit of one or more of his creditors to the
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MAN. total exclusion of others, provided the sale or convey amt • was
K. B. bond fide and for a fair consideration. As the law ])crmittcd the
pËkky debtor to do this the validity of the transaction was not affected

Fvluames.
by his motive or intention. It would not. therefore, Ik* impeached 
as fraudulent, although at the tin e he entertained the express

Methere,
C.J K.B. design of paying some of his creditors and defeating the clai* - of 

others. In Wood v. Dixie, Lord Denman, after pointivi< "ut 
“that a mere intention to defeat a particular creditor does not 
constitute fraud,” adds, “We do not say that many other con­
siderations may not exist," which would justify another conclu ion. 
And Williams, J., said that it had long been settled that “themere 
n tent ion to defeat an execution creditor did not in itself constitute 
a fraud.” It follows that if in this transaction there ap]x*ared to 
be nothing more than a mere intention to defeat the plaintiffs 
execution the sale would have to be allowed to stand, but in the 
view w hich I take of the case*, there was a great deal more than that 
mere intention. Its pun>oec was also to benefit the defendant* 
at the expense of the plaintiff.

The defendant Nesti, or at least the firm of Nesti Bros., of 
which he was a partner, were creditors to the extent of KS.SSO. 
The defendant Full jam es, as the representative of the McNeil 
estate, had put into the business $8,880 of the moneys of the 
estate. As to this amount Mrs. McNeil stands in the looks as 
creditor, but there can be little doubt about Fulljames" liability 
for this sum. The total liabilities assumed, after deducting the 
cash on hand, were $27,080, and of this $17,700 was made of the 
two sums above mentioned. The transfer was not as in Wml v. 
Dixie, Dariill v. Terry, and Mulcahy v. Archibald, made to a 
creditor, nor did the defendants constitute themselxes trustees 
for the creditors. They merely took oxer the business as a going 
concern and procured all the creditors, with the exeepiion of 
Penny and the landlord, to accept them in lieu of the company
It seems to me it is a fair inference that the dominant motive of 
Nesti and Fulljames was to secure a l>enefit to themselxes 1») 
cutting out the plaintiff. Does a sale, though for good consider­
ation made with such an intent, constitute a fraud within the 
Statute of Elizabeth?

It is very clear that the company could not make such a sale 
to the defendants and retain any interest in the purchase for itself.
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Reserving such lienefit would constitute a fraud as against a 
creditor who had licen hindered or delayed by the transaction.

Is the position any different if the benefit is conferred ii]x)n the 
directors by whom the company is owned and controlled? Here 
the defendants controlled the company and could do what they 
liked with its projierty and assets. They might have made a 
conveyance to themselves as trustees for the creditors whose debts 
they assumed, in which case the law as stated in lfood v. Dixit' 
would have applied. Hut they did not do that. They cause 1 the 
company to sell all its assets of any value to themselves, without 
any other consideration than the assumption by them of some of 
the liabilities of the company, the greater part of which was 
owing to themselves, or, for which they were ]>ersonally liable. 
The business was improving and might soon again liecome prosper- 
ous and they decided to take it into their own hands. If they 
delayed doing so it must inevitably Income burdened with the 
judgment which it was anticipated the plaintiff must recover against 
the company in a few days. These I infer were the motives which 
actuated the defendants and through them the company.

The company intended to do more than merely prefer its other 
creditors over the plaintiff and the landlord, it intended to turn 
over to the defendants the whole business as a going concern, not 
for the benefit of its creditors, or any of them, but for the purpose 
of defeating the plaintiff.

The fraudulent intent was that of Xesti and Fulljames but is 
through them to be attributed to the company. The company 
was, no doubt, a distinct entity, but it was so owned and controlled 
by the defendants that their knowledge and intention with resjxjct 
to its property must lx; attributed to it. In re Hirth, (1899] 
1 Q.B. 612 at 625, per Vaughan Williams, L.J.

It was argued that if the company had made an assignment 
under the Assignments Act, liefore the plaintiff got judgment, 
instead of selling to the defendants, the plaintiff would have l>een 
in even a worse position, because, having only a claim for damages, 
he would not in that case have ranked as a creditor.

The fact that there was a method by which the company might 
have effectually defeated the plaintiff’s claim without violating 
any law may be a circumstance to be considered in determining 
the intent with which the sale to the defendants was made, but it

MAN.
K. B.

I'lLl JAMES.
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in nothing more. I am satisfied that that course was not pursued 
liecaiiHe of any tenderness for the plaintiff, but that the plan wae 
adopted, which, while disjMising of the plaintiff, would Ik* most 
beneficial to the defendants.

For these* reasons the sale to the defendants w as void under 
the Statute of Flizaheth as against the plaintiff and must lie 
set aside.

In view of this conclusion I have not found it necessary to 
consider the objections to the transaction founded on tin* Hulk 
Sales Act, the Bill of Sales Act, or the Assignments Act.

The plaintiff is entitled to the costs of the issue. Fiat for ex­
ecution. Judgment acconlitiyli,

RAYMOND v. TOWNSHIP OF BOSANQUET.

Supreme Court of Canada, Davit», C.J., and 1 ding ton, Duff, Anglin, lirodtw 
and Mignaull, JJ. December 22, 1919.

Hmmi ays i6 IV A—115)—Repair—N euligence—Ontario Mi mcifal 
Act, W.S.O. 1914, < h. 192.

In an action for damages for injuries caused by the alleged nndirtw 
of a municipality to keep a highway in rejuiir the onus is upon the plaintiff 
to prove that the road in ouest ion w:ts not in a proper state of repair 
and when the weight of evidence is such as to shew that the road \\:u- in 
a reasonable state of repair, and that those requiring to use it might d<> 
so with safety upon using ordinary care, the plaintiff has not proved 
“want of repair" to Ik* the cause of the accident.

|Haymvnd v. Township of Boeanquel (1919), 47 D.L.R. 551. affirmed; 
Foley v. Township of East Flamborough (1898), 29 O.R. W.i. applied. 
Magill v. Township of Moore (1919), 40 D.L.R. 502. 59 Car S ( H fi 
referred to.]

Appeal from a decision of the Appellate Division of the 
Supreme Court of Ontario (1919). 47 D.L.R. .5.51, 4.5 O.b.li. 28. 
reversing the judgment at the trial, 43 O.L.R. 434, in an action 

for damages for injuries sustained in a motor car accident. 

Affirmed.
J. M. McEvoy and E. W\ M. Flock, for the appellants; I F. 

Hellrnuth, K.C ., and .4. Weir, for the respondent.
Davies, C.J.:—This ap]>eal is from the judgment of the 2nd 

Apjxdlate Division of the Supreme Court of Ontario ( 1919), 4" 
D.L.R. .5.51, 45 O.L.R. 28, reversing the judgment of the trial 

Judge which had held the defendant municipality liable in damages 
for an accident which happened to the plaintiff api>eliunt while 

travelling in a motor along a highway within the municipal 

boundaries.



50 D.L.R.] Dominion Law Reports. 561

The gist of the action was the alleged want of repair of the road 
along which the motor was travelling and the want of repair 
consisted in what was for vehicular traffic an alleged dangerous 
curve in the road at the ]>oint where the accident happened leading 
up to and across a bridge. 1 consider that if the curve was so 
sharp, as contended for, as to he dangerous to vehicular, including 
motor, travel and was in the east* in question the cause of the 
accident, the appeal should l»e allowed and the judgment of the 
trial Judge restored.

At the hearing in which we had the assistance of two plans 
prepared by surveyors, one on each side, shewing the curve, the 
bridge and the spot where the accident happened, the main 
question discussed and on which alone our decision must he based 
was whether or not this curve in the road was so sharp .'is to con­
stitute a danger to a motor properly driven with necessary and 
prudent can1.

That is the sole and only question we have to decide and 
whether the accident was caused by excessive sjxied of the motor or 
by unskilful driving are ancillary questions we an* not necessarily 
called on to determine.

At the close of the argument 1 had formed a very strong 
opinion that the appeal failed and that the judgment of the 
Divisional Court was right.

In deference, however, to the very strong opinion of the trial 
Judge that the curve in the road was so sharp as to create a “want 
of repair” which constituted a breach of the duty of tint muni­
cipality to keep in repair I felt myself obliged to consider most 
carefully the evidence given in this case.

In the first place, I find that the curve in the road and the 
bridge to which it led had been in the same position and condition 
as they were w hen the accident happened for the previous 0 years. 
During all this time they had been constantly traversed by motors, 
as ivany as 50 crossing over them on one day. The only change 
alleged consisted in the fact that some logs had been placed on 
the grass alongside of the trita and some 3 feet away from its edge 
with the intention of widening the bridge and were there at the 
time. These logs, however, did not in any way interfen* with or 
encroach upon the trita along which the motors were driven.

After carefully examiidng and considering the evidence 1 have
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without reasonable doubt reached the conclusion that the curve 
was not a dangerous one to any motor reasonably and with prnjier 
care driven over it. Whatever may have been the cause of the 
aceident, whether arising from excessive speed at the curve and 
approach to the bridge or from unskilful or careless driving of the 
motor, as to which I say nothing, not being called upon to decide. 
1 remain clearly of the opinion that the curve in question did not 
constitute a want of repair for which the defendant. res|»oiidvnt. 
is liable.

I partly agree with the reasons of the (’ourt of Apjieal and with 
its conclusions.

The fact that for some years this curve had been constantly 
driven over by motors without any accident having happened 
except jrf'rhaps on one very doubtful occasion is a very strong 
reason, not jierhaps a conclusive one, that the curve was not u 
dangerous one to motors properly driven.

Ixioking at this curve as shewn on the plans produced and 
applying such common sense1 and common knowledge as one 
Ifossiwses from seeing daily motors driven without danger and 
without accident along the streets of Ottawa,* when* the streets 
run at right angles one to the other, giving much sharjier curves 
for motors to take in passing from one street to another street 
I cannot reach the conclusion that the curve in question was .it all 
a dangerous one.

It is true two gentlemen did in their evidence, sax that they 
always found it necessary and prudent as i matter of safety in 
traversing this curxe to stop and back up before crossing the 
bridge. Rut that these two very cautious jiersons should have so 
acted, can by no means in the face of the evidence shewing that 
another did not find it necessary so to do but always passed hy in 
perfect safety, overcome the mass of evidence shewing that the 
curve was not at all dangerous to motors properly driven. The 
conclusion I have reached without reasonable doubt is that the 
curve was not dangerous and that the accident must be attributed 
to son e other cause or causes for which the defendant, res]>ondent, 
is not liable.

1 would, therefore, dismiss the appeal with costs.
I dinoton, J.:—The question raised herein is not one that 

necessarily turns upon the relative credibility of witnesses; in
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regard to which, save in the exceptional cases 1 have frequently 
referred to, the trial Judge's opinion so far as that is concerned in 
any given case must be observed.

It should turn, in the ultimate result, u|K>n whether or not the 
road in question was in such a state of repair as defined by the 
judgment of Armour, C.J., in the case cited below of Foley v. 
Touiuthip of East Flamborough (1898), 29 O.K. 139 at 141, as 
follows: “1 think that if the particular road is kept in such a 
reasonable state of repair that those requiring to use the road may, 
using ordinary care, pass to and fro u]>on it in safety, the require­
ment of the law is satisfied.”

If it was. then no actiôn will lie even if an accident has resulted 
in damages in the course of its use; for accidents may happen 
merely from error of judgment on the part of him injured and he 
lie without remedy.

The right to impute negligence in law to anyone else as the 
cause must rest upon other relevant facts and cannot l>e assumed 
merely from the accident and its consequences.

The question presented is one for the exercise of sound judg­
ment. and 1 cannot say, though not entirely free from doubt, that 
the view of the majority of the Court below is wrong.

Hence 1 must agree in dismissing the appeal with costs.
Duff, —1 have come to the conclusion that this ap]>eal

should lie dismissed.
The appellant is entitled to succeed only upon shewing that 

the (ieeision in the Appellate Division to the effect that the accident, 
out of which the litigation arose, was not due to a failure on the 
part of the municipality to observe its statutory duty in resjiect 
of the repair and maintenance of highways, was an erroneous 
decision. I think Mr. McEvov has succeeded in shewing that 
there was some misapprehension of fact on the part of Kelly, J., 
as to the manner in which the car left the road, but the substance 
and pith of the judgment of the Appellate Division, 47 D.L.K. 551, 
4ô O.L.IL 28, lies in the weight attributed by the Court to the 
mass of evidence consisting of the testimony of motorists of 
unimpeachable credit and of conq>etent exjierience who had 
motored over this road again and again.

It is arguable, of course, and there is much to lie said in supiiort 
of the view that all this testimony was before the trial Judge and
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that the weight of it is not sufficient to counter-!lalanee his finding 
that the car was driven with care, and the deductions that would 

seem almost necessarily to flow from that finding. I am not. 

however, entirely confident of the soundness of the conclusion 

reached by looking at the case in this way. I should not feel 
justified in holding that the Appellate Division was wrong in 

attaching predominant importance to the general opinion derived 

from the general experience that motorists were not exposed to 

such exceptional risks arising from the narrowness of the bridge 

or the sharpness of the curve in the roadway approaching it, or 

from the piles of wood flanking the road, ns to support a charge 

against the municipality of neglect of its duty in respect of highway 

maintenance.
Anglin, J.:—Seldom have I found it as difficult as in this m*e 

to determine what upon the evidence should tie held to have I wen 

the true cause of an accident. The (’hief Justice of the (’on-iron 
Pleas, a trial Judge of great experience, has attributed the misad­
venture here in question to the failure of the defendant municipality 

to maintain at the place where the plaintiff was injured a highway 

reasonably sufficient for the needs of the traffic over it as minimi 
by sec. 4fiU of the Municipal Act, R.8.O. 1914. ch. 192. The 
narrowness of the bridge over Duffus’s creek or drain, the nature 
of the approach to it and the presence of a pile of bridge timbers 

or spiles on the road allowance close to the via trita are the features 

emphasized by the Judge, the combined effect of which, as 1 
understand his judgment, in his opinion rendered the turn on to 

the bridge unnecessarily and unreasonably dangerous and was a 

proximate cause of the accident in which the plaintiff was injured. 
He deals with the driving of the automobile in which the plaintiff 
was travelling in these; terms, 43 O.L.R. 434. at 437:—

The driver of the enr, and the other persons who were in it, testified that 
in all respects the car was brought to the bridge at a very moderate rate of 
speed and with due care in all respects. The testimony of the wit ness Mr. 
Flock especially, who is the plaintiff's solicitor in this action, seemed to me 
to be given with much candour, and to be worthy of credit, in this resjiect.

On the other hand, an Appellate Court of five Judges, with but 
a single dissent, has reversed this judgment, 47 D.L.R. •*>•") 1. 45 
D.L.R. 28, Kelly, J.. who delivered the opinion of the majority, 
concludes his discussion of the case with this sentence, at ]>. "it» 1 :—

After a careful analysis of the whole evidence, I am convinced that the
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predicament in which the plaintiff and his companions found themselves on 
July 261h, 1917, must be attributed to some cause"other than the width of 
the bridge, the curve from the roadway leading on to it or the presence of 
the piles or logs on t he right of way.

The force of this conclusion would seem to be somewhat 
weakened, however, by a summary of the appellate Judge's reasons 
which immediately precedes it in these terms:—

With great respect I am of opinion that the learned trial Judge overlooked 
the inconsistencies in some of the evidence put forward for the plaintiff, such 
as that of Keene, and the effect of the uncontradicted evidence of the actual 
and continued use of this part of the highway by all kinds of vehicles, some of 
which, however, witnesses for plaintiff in effect say was impossible, as well as 
the evidence of MeCubbin that this point presents the ordinary conditions 
found at a crossing of two roads in a rectangular system of surveys.

His explicit reference to and somewhat disparaging comment 
upon the evidence adduced by the defendants to prove that the 
approach to and crossing of the bridge presented no serious 
obstacle make it clear that this testimony was present to the mind 
of the Chief Justice and I cannot think that he overlooked whatever 
inconsistencies appear in the evidence put forward for the plaintiff. 
Neither does Dr. McCallum’s testimony seem to be quite o]>en to 
the criticism of it made by the appellate Judge in the course of his 
judgment.

Kelly, J., took the same view of the duty of the municipal 
council in regard to the maintenance and repair of highways as 
that held by the trial Judge, expressing it in these terms, at p. 55S, 
in which I respectfully concur:

The duty imposed by the Municipal .Vet u|m>ii municipalities in respect 
to keeping highways in repair is inqierative and requires them to make the 
roads reasonably safe for the purposes of travel; and, motor vehicles being 
now an ordinary means of transportation, this would inelude travel by such 
vehicles. Davis v. Township of Vsborne (1916), 28 D.L.R. 397, 36 
O.L.R. 148; In Foley v. Township of Fast Flamborough, 29 O.R. 139, a judg­
ment of a Divisional Court, Armour, C.J., in defining what is meant by 
“repair" said (page 141): “1 think that if the particular road is kept in such 
a reason»hie state of repair that those reqiuriug to use the road may, using 
ordinary care, pass to and fro upon it in safety, the requirement of the law is 
satisfied." This judgment of the Divisional Court was reversed by the Court 
of Apjieul (1899), 26 A. R. (Ont.) 43, hut on altogether different grounds, the 
Court not dissenting from this opinion of the Divisional Court, which is in 
harmony with other decisions, and may properly be applied here.

The trial Judge based his judgment on the evidence of t)ie 
plaintiff's witnesses that the narrowness of the bridge in connection 
with the sharp angle of the immediate approach to it and the 
adjacent pile of timber made the turn on to it from the south
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dangerous, if not altogether impracticable; the majority in the 
App/ellate Court on the other hand placed more reliance on the 
testimony of numerous witnesses for the defence who de)xwed 
that they had made the turn with different motor cars driving at 
speeds varying from 10 to 18 miles an hour frequently and without 
ex]N‘riencing any difficulty.

The question presented is not one of mere credibility and by 
that I understand not merely the appreciation of the witnesses' 
desire to l)e truthful but also of their opportunities of knowledge 
and powers of observation, judgment and memory—in a word, 
the trustworthiness of their testimony, which may have depended 
very largely on their demeanour in the witness box and their 
manner in giving evidence; it is rather a composite matter of 
credibility as to facts and of inferences to be drawn from and 
opinions based on facts found to be established that is involved.in 
determining whether the highway provided met the test of reason­
able sufficiency which the statute imposes. The duty of an 
Api>ellate Court under such circumstances has been defined in 
numerous eases. 1 mention such leading authorities as Dominion 
Trust Co. v. New York Life Ins. Co., 44 D.L.R. 12. at 14, |l!)l!l] 
A.C. 254; Montgomerie v. Wallace-James, [1904] A.C. 73. at 75; 
W7ood v. Haines (1917), 33 D.L.R. 166, 38 O.L.R. 583; and Muddy 
v. Toronto Eastern R. Co. (1917), 33 D.L.R. 193, 116 L.T. 257. 
merely to make it clear that 1 have the governing principles, as 
indicated by our highest judicial tribunal, in mind in approaching 
the consideration of the problem with w'hich we are confronted.

Having regard to the nature of the case and to the conflict of 
opinion in the Provincial Courts as to the result of the evidence. 
I have thought it my duty to adopt the course commended by 
their Ixmiships of the Judicial Committee in Syndicat Lyonmi* 
du Klondyke v. Harrett, Cam. Sup. Ct. Practice (2 ed.) 3K5.U905). 
36 Can. S.C.R. 279, and have made an independent examination 
and analysis of the evidence bearing on the question at issue. I 
shall not attempt to set out that analysis in extenso but shall 
merely state the conclusions to which it has led me. indicating the 
reasons whi(* have influenced me in reaching them.

In the first place, I am by no means satisfied that , if sitting as 
the trial Judge, I should have found that “the car wras brought to 
the bridge at a very moderate rate of speed and with due cure in all 
respects.”
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A very moderate rate is a relative term and largely a matter of 
opinion. The Chief Justice does not tell us what in his opinion 
would have been such a rate of H]>eed under the circumstances. 
Nor does he find what the actual rate of sliced was. although 
Flock, on whose candour and credibility he places great reliance, 
testified that “when we made the turn I would say he (the driver) 
was going 5 or ti miles an hour, not faster than (> miles an hour.”

Raymond, the plaintiff, who would lie most unlikely to exag­
gerate the speed, said on discovery that they were going 12 miles 
an hour; and at the trial he admitted having so deposed and then 
places the sj>eed at from 10 to 12 miles. Keene, the driver, was 
not questioned on this very important point, nor was Routledge, 
the other passenger who gave evidence. On the other hand, 
Moody, a defence witness, testified that very shortly after the 
accident Keene said to him, “1 was going so fast that 1 thought I 
would jump right over the ditch and go down the other road,” 
and Keene was not called in rebuttal to contradict that statement. 
Having regard to all the circumstances to the fact that Keene 
had not been over the road before, that the turn was visible to 
him for 250 or 300 feet before he reached it. that Flock sitting 
opposite him had warned him at that distai ee, saying, “that is a 
very sharp turn,” to which he replied “yes. 1 see*’ -if the car was 
running 12 miles an hour when it reached the turn 1 should scarcely 
lie prepared to find that such a rate of speed was “ very moderate” 
or even moderate, or that the approach to the bridge had been 
made “with due care in all respects.” The evidence as a whole 
leaves an uncomfortable impression that a sjx»ed too great under 
the circumstances may at least have lieen a contributing cause of 
the failure to cross the bridge in safety.

But. as the trial Judge points out, any negligence in that 
regard would not be imputable to the plaintiff and as mere con­
tributory negligence is therefore not material. Unless it can be 
said to have been the sole proximate cause of the accident, exclud­
ing any contributing negligence ascribable to the defendants, it 
cannot serve them as a defence or preclude recovery by the plain­
tiff- While I am not prepared to find that this has been estab­
lished. enough in my opinion has been shewn to make it impossible 
to infer from the mere fact that Keene found himself unable to 
bring his car on to the bridge that the conditions of the highway
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constituted it danger amounting to a*lack “of reasonable suflii i.m \ 
for the needs of traffic.” That fact, if it existed, must he other­
wise established.

If, owing to the narrowness of the bridge and the sharpin g of 
the curve which had to be made in entering upon it, it was neces­
sary for a driver of ordinary skill in handling an ordinary motor 
car to stop and back up in order to cross it safely, as three witnesses 
for the plaintiff have stated, I would unhesitatingly find that the 
highway at this point was not in a condition reasonably sufficient 
for the needs of the traffic over it since it could very easily have 
been improved and it would inquire more than ordinary care and 
skill to pass to and fro upon it in safety. Keene, the driver, 
says he went back and again tried to approach the bridge from the 
south on the afternoon of the day of the accident and then found 
he could not make the turn and enter on the bridge without backing 
up. and making a second turn. 1 can scarcely credit this state­
ment, of which there is no eorrolMiration, in view of the mass of 
testimony for the defence as to the facility with which the turn 
can l>e made even at comparatively high speeds and in cars having 
wheel bases of 112, lib and 13(1 inches. Keene’s Chalmers car 
had a wheel base of 124 inches. There is no suggestion that the 
cramping or turning capacity of this car was greatly or at all 
sub-normal. Of course, if it was unusually limited in that respect 
the defendant would not be under an obligation to provide a turn 
which it could make. On the other hand, 1 can readily understand 
Keene’s inability to make the turn on the morning in question 
having regard to what he tells us about the circumstances of his 
approach to the bridge.

Looking at either of the plans produced, which give somewhat 
différait pictures (that of McOubbin, an engineer called by the 
defendants, seems to be the more precise and accurate), the 
making of the turn would appear to present little difficulty fora 
car following the gravelled roadway at its outer or right-hand 
side. As shewn on the plan produced by surveyor Farncomlie, 
called by the plaintiff, the via trita lies 12 feet east of the ditch, 
which occupies the west side of the road allowance, and the m 
trita is itself 12 feet wide. A reasonably careful driver approaching 
at a moderate speed and taking full advantage of the roadway 
thus available should find no serious difficulty in bringing any



SO D.L.R.] Dominion Law Repobth. 569

ordinary car safely on to the bridge. Even Flock admits that 
“if he had made a fuller curve and the spiles were not there he 
I Keene) might have got around.’’

This leads me to a passage in Keene's evidence to which little 
attention seems to have lieen paid, but which I think proliably 
explains why he found himself unable to make the crossing when 
the plaintiff was injured. He says :—

Partly down the Mil coming toward* this bridge, I could see that the road 
made a turn, at least it came to an end and made a turn somewhere. It was 
a few hundred feet away, I would say. I saw that there was a turn in the toad. 
1 could not say that it was a bridge at that time. When I got close down to it, 
I came down the hill with the brakes on on the flat part of the road, I watched 
very closely for how sharp a turn it was, or how I should turn, thinking it was 
only a common turn in the road. Getting down closer to the bridge / mad»' a 
turn out to get pant a pile of spiles which were on my right hand side, with the 
bridge on the left of me. My first wheel touched the bridge, the left hand 
wheel touched the bridge.

This pile of limiter or spiles, according to the weight of the 
evidence, lay in the grass on the road allowance just altout opixwite 
to where the road began to turn towards the bridge and, at its 
nearest point, 3 feet to the cast or right hand side of the gravelled 
roadway. Although Flock said on cross-examination that the 
piles were “on the gravel”—“3 or 4 feet out on the gravel”— 
this was probably a slip, since he said on examination-in-chief that 
they were “within 3 feet from the gravel,” and Keene says they 
were 3 or 4 feet off the travelled roadway. ( leorge Jones, another 
witness for the plaintiff, says, “the one end 1 would judge to lx; 6 
feet, and the other end 3 or 4 feet from the gravel, 3 feet anyway, 
away from the road where you turned down.”

Neither Flock, Raymond nor Routledge says anything of the 
swerve to the left to avoid the piles of which Keene tells. They 
were not asked about it. It is quite probable that they would 
not have noticed it. Keene would of course know of it and would 
lie niore likely to remember it, ami 1 therefore think it is reasonable 
to assume that it took place as he says—though the necessity for 
his making it is somewhat more difficult to appreciate since he tells 
us that the right wheels of his car were, if at all, only very slightly 
on the grass, and Flock says, “he took the turn to the extreme 
right of the gravel, or possibly a little beyond that.”

Coming on this pile of timber as a stranger, however, Keene
41—.V) D.L.R
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may on the spur of the moment have imagined that it encroached 
on the via trita, or was closer to it than was actually the ease— 
so much so that, especially if he was travelling, as the plaintiff 
says, at 12 miles an hour, he may have thought that prudence 
required him to turn out when passing it. Swerving to the left - 
probably unnecessarily, or mon1 than was necessary—he had not 
time or space sufficient to enable him to recover the position at the 
extreme right of the travelled roadway necessary to enable him 
to make a proper approach to the bridge and if he tried to do so he 
probably got too far to the north before beginning to make the 
turn to the left to enter on the bridge. This seems to me to Ik? the 
most likely explanation of the predicament in which he found 
himself when the left front wheel of his car reached the bridge and 
he realized that he could not cross it—that his right wheels would 
not be u]>on it. Otherwise, I cannot reconcile his testimony with 
that of the defence witnesses—and the veracity of many of them 
there is no reason to doubt.

There remains the question whether the presence of the pile 
of timber 3 feet from the gravelled roadway opposite the jKiint 
where the driver should have begun to turn on to the bridge was 
a breach of the defendant’s statutory duty, as Above defined. 
It undoubtedly was if the timber obstructed the turn and made it 
dangerous.

It had been there for several weeks and the evidence of the 
Reeve, establishes that the municipality was responsible for its 
having been placed there. But the great weight of the evidence 
is that it did not at all interfere with the turn on to the bridge 
when driving at a moderate sjiecd. The defendant’s witnesses 
all so testified, and Dr. (irant, a witness for the plaintiff, tells us. 
“I believe I have noticed them (the pile of spiles) but not to have 
them an incumbrance to me when turning.”

Such an idea as that they were in a position to lie of the least 
danger to anyone never entered his head. George Jones, also 
called by the plaintiff, says—the stringers or timliers were not so 
placed as to interfere with the turn. Dr. McOallum, the plaintiff’s 
“star” witness on the danger of the turn, had no recollection of 
them although he drove oxer the bridge more than 4 times a week 
for ti xxeoks exery sun n er. Important as it is now sought to 
n ake tl < m as adding to the danger, Keene tells us that when he
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returned in the aftern<x>n “somebody had pulled them around. 
1 was not interested in how the spiles were.”

On the whole evidence I find myself unable to reach the con­
clusion that the presence of the pile of timber constituted a breach 
of its statutory duty on the part of the defendant.

No doubt had the bridge been wider—say 22 feet instead of 
13 feet, 6 inches—the accident might have been avoided. Had 
the curve in approaching its east end l>ccn the same as that at its 
west end the turn which Keene had to make would have l>een 
easier. But it does not follow that because both the bridge and 
the road might have l)een improved the municipality failed to 
discharge its statutory duty. On the contrary, looking at the 
plans and taking the evidence as a whole, if dealing with the case 
as a judge of first instance, 1 would incline to the view' that the 
highway was in a condition reasonably safe for the passage over 
it of the traffic to be expected upon it and that a driver of ordinary 
skill proceeding at moderate speed—i.e., at a 8]>eed suitable for 
making a right angle turn in a country road -and w ith reasonable 
cam would experience no serious difficulty in making the turn in 
question and crossing the bridge in safety with such a car as 
Keene was driving. Neither could I find that the presence of 
the pile of timber rendered the turn unsafe or dangerous—still less 
that it prevented its l>eing made at all as Keene would have us 
believe.

It was suggested by the Chief Justice in the course of the trial 
and by counsel for the plaintiff in argument here that the defend­
ants should at least have set up a notice lx>ard or post at some 
distance warning travellers of the danger of the turn. But the 
absence of such a notice was not the cause of the accident now 
under consideration, since Keene was warned of the sharpness of 
the turn by Flock w'hen several hundred feet away.

I do not place much reliance on the evidence given of the 
location of the tracks of the automobile w heels, nor do I consider 
it of much moment whether the comer post of the bridge was 
struck by the right front wheel or by the spring of the car.

On the whole case, although not entirely satisfied that if 
sitting in the Appellate Division Court I should have been pre­
pared to hold that the judgment of the trial Judge was so clearly 
wrong that it should be reversed, neither am I convinced that the
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majority in the Divisional Court clearly erred in setting it aside 
and still less that their conclusion upon the evidence is so manifestly 
wrong that we should restore the judgment of the trial Court. 
The situation somewhat resembles that with which we had recently 
to deal in MagiU v. Township of Moore (1919), 40 D.L.R. 002. 59 
Can. 8.C.R. 9, and I think the result must be, as in that case, a 
dismissal of the plaintiff's appeal.

Brodeur, J.r—We are called upon to decide in this case 
whether the accident of which the appellant was a victim was 
caused by the bad nature of the road of the respondent corporation.

Raymond was driving in an automobile, and, having reached 
a place where the highway makes a curve to cross a bridge the 
driver of the automobile claims that he was unable, in view of the 
sharpness of the curve, to cross the bridge. The car went partly 
into the ditch and the appellant was injured.

The question is whether the bridge was of a sufficient width 
and if the nature of the curve did not render this highway a 
dangerous one for the motor cars to travel upon.

It was claimed by the appellant that piles of logs put on the 
highway rendered the ordinary condition of the highway more 
dangerous. But these piles do not seem to have been the proxi­
mate cause of the accident, and we have then to decide the case 
on the nature of the highway itself and we have to consider if the 
accident was not due to some carelessness on the part of the 
driver.

This road is very much frequented by automobiles. We have 
the evidence of a large number of persons, some with intimate 
knowledge of the locality and others who travelled it for the first 
time, who state they never experienced any difficulty in making 
the turn and passing the bridge. A few others however stated 
that they had to take extraordinary precautions to safely pass 
there.

In that regard, we may consider that the evidence is conflicting; 
but the weight of evidence is certainly in favour of the respondent.

We have at the same time the uncontradicted expert evidence 
of the engineer, MeCubbin, to the effect that the curve along the 
centre of the gravelled roadway is 39 feet long and that the radius 
of curvature at the centre of the gravelled portion is 25 feet 
These figures shew that there was ample space to make the turn 
for any automobile going at a moderate speed.
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It was found by the trial Judge that the appellant's car was 
going at a moderate rate of sjieed. Then, in view of this ejqiert 
evidence, the accident must be due to some other cause than the 
negligence of the corporation. The onus probandi was on the 
plaintiff appellant and as he has not shewn that the decision of 
the Appellate Division was clearly wrong we should not interfere. 
The weight of evidence is that the road was kept in such a reason­
able state of repair that those requiring to use the road may, 
using ordinary care, pass on the bridge in safety. Foley v. Fast 
Flatnborough, 29 O.R. 139.

The appeal should be dismissed with costs.
Mignault, J.:—After carefully reading all the evidence I 

fully agree with the conclusion of Davies, C.J., that the curve 
and the bridge were not dangerous to motors properly driven. 
That is the only question we have to decide. I do not think that 
because Keene’s car went into the ditch we must conclude that the 
curve and bridge were dangerous. There is a great preponderance 
of evidence that a large number of cars crossed the bridge every 
day in jterfect safety. The only accident in several years, outside 
of a rather doubtful case mentioned by one Murphy, is the one 
which caused the appellant’s injuries. Looking at the condition 
of the road and bridge objectively—if I may use the term—I find 
that the appellant has failed to prove, as lieing the cause of the 
accident, a “want of repair,” which alone could render the 
respondent liable. Whatever may have brought alxmt the 
accident, it cannot, in my opinion, l>e attributed to the failure of 
the respondent to comply with any obligation incumbent on it.

The apjieal should l>e dismissed with costs.
Appeal dismissed.
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SARE y. THE UNITED STATES FIDELITY & GUARANTY Co. N. S.
•Vow Scotia Supreme Court, Harris, C.J., Lonylcy, Drysdale and Mdlish, JJ. 8. C.

December 20, 1919.

IisriAMCK (| V B—180)—Damages to automobile—Conditions or
INSURANCE POLICY—OFFER MADE TO OWNER—ELECTION 1IY COM­
PANY TO REPAIR CAR—REFUSED BY OW NER.

The owner of an automobile cannot succeed in an action on a jrolicy of 
insurance where his car has been damaged, if the insurance tompany 
has already made an offer to repair the damages in accordance with the 
insurance contract, and such offer has been refused by him.

Appeal from the judgment of Ritchie, K.J., dismissing with Statement, 
costs plaintiff's action on a policy of insurance whereby the de-
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N, 8~ fendant company, in consideration of the premium paid, aimed
8. C. to indemnify the plaintiff against loss or damage to the plaintiff'»
Sake Cadillac automobile, due to any accident occurring during the 

period of the policy and caused by collision with any object cither 
United moving or stationary.

UnderFidelity Under the terms of the policy the company were given the 
right to replace or repair the damaged property or pay for it

.tit apth ,
Co. in money.

Subsequent to the accident in respect of which damages «ere 
claimed the car was examined by an agent of the company, who 
was of the opinion that the ear could lie satisfactorily repaint! 
in Montreal, and, on liehalf of the company, elected to repair 
the car there. Plaintiff refused to deliver the ear for this pur­
pose, but expressed willingness to have it sent to the factory of 
the makers at Detroit.

The Judge in the judgment apiiealed from held that the posi­
tion taken by the company was the sound one, and that the 
company, having exercised its option, plaintiff was Isnind to 
deliver the car, if he desired to avail himself of his rights under 
the contract, and if, ufion the return of the car, he was advised 
that the contract had not lieen complied with, he would then 
have his legal remedy.

Also that the election to repair having been made, a tender 
to [iay in cash, made subsequently, was made without prejudice.

W. A. Henry, K.C., and ./. McG. Slewart, for appellant.
L. A. Lovett, K.C., for resjxindent.
Harris, C.J.:—I agree with Mellish, J.
Longley, J..—In this case I ain compelled to follow the judg-

Hirrti. CM. 
Loniley, J.

ment given by the Judge who tried the cause. The plaintiff, 
of course, had his car insured in the defendant’s company. A 
certain accident happened to his car. The agent of the defendant 
company came to Halifax resjiecting it, and, in accordance with 
the terms of the contract, the company may replace or repair 
the damaged property or pay for it in money. Rainville, on lie- 
half of the company, examined the car, and then offered to take 
it to Montreal and have it put in first-class shape there. The 
plaintiff refused to do this, it is alleged, because he feared they 
would not repair it fully and completely; but it was too soon 
then to form any judgment whatever. Rainville, on the part
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of the defendant, offered to take the car to Montreal and repair 
it in proper shape, and he would have returned it after it had 
been repaired, as he thought, in the pro|>er shape to the plain­
tiff, when, if it were not in proper sha|>e, he could refuse to accept 
it and could insist on it being repaired to his satisfaction. He 
came to his conclusion too soon, and there seeins to be no reason 
whatever which justified the plaintiff in refusing to allow de­
fendant to have the car.

For this reason I am in favour of dismissing the appeal.
Drysdale, J.:—I agree with the trial Judge. 1 accept his 

findings and would dismiss the apjieal for the reasons stated by 
him.

Mellish, J.:—This is an action brought by plaintiff against 
defendant company on an accident insurance policy whereby the 
defendant undertook “to indemnify the (plaintiff) assured against 
the loss of or damage to" his automobile. The policy also con­
tained the following clause: “The company may replace or repair 
the damaged property or pay for it in money.” The effect of 
these clauses, according to my view, will lie considered later.

The plaintiff’s car—a new and expensive one—was damaged 
by accident, entitling the plaintiff to lie indemnified in accord­
ance with the terms of the policy, and he brought an action to 
recover the amount of his loss.

The action, however, was dismissed by the trial Judge on the 
ground that the plaintiff had refused to deliver the car to the 
defendant to be repaired when requested so to do.

Some difficulties arise in considering the evidence, not, I think, 
from any lack of veracity in the witnesses, but in drawing the 
pro]>er inferences from what actually occurred.

The accident happened on Octolier 3, 1918, of which the de­
fendant had due notice. In the latter part of the same month 
the plaintiff was interviewed by a représentative of the defendant, 
a Mr. Rainville. I regret that 1 am unable to agree with the 
trial Judge in concluding, as he apparently did, that the com­
pany elected to repair the car through Rainville when so inter­
viewing the plaintiff. I regard the conversations between Sare 
and Rainville simply as negotiations with a view to an amicable 
ettlement.

It is quite evident, I think, even from Raiqville’s evidence.
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that it was not his intention then to give notice of any such elec­
tion; and this view is confirmed by what afterwards occurred.

The plaintiff contends, and I think rightly, that he is entitled, 
if no cash payment is made, to have a car just as valuable as 
the car was before the accident. Considering the actual con­
dition of the car with the body cracked through as it was, 1 think 
it is clear from Kainville’s own testimony that it could not lie 
repaired so as to make it as valuable as before. The plaintiff 
declined, and 1 think rightly, to accept such repairs in fulfilment 
of his rights, whether done here or in Montreal. It might lie 
a wise and prudent thing for the owner of such a car, under the 
circumstances, to repair the body rather than replace it ; hut 
such repairs would ndt, I think, satisfy this policy. I am, there­
fore, compelled to disagree with the finding that the car could 
have been repaired “in compliance with the contract” if it is 
meant to be said that such repairs would satisfy the contract. 
In such a case as this 1 do not think the company had any right 
to insist on repairing rather than replacing the damaged top. 
They cannot elect, I think, to give repairs which would give a 
less valuable car and make up the difference in value by a money 
payment. They must do one thing or the other—pay in money 
the whole damage, or give a car as valuable as the one damaged. 
In the former case the assured might well receive less money than 
it would take to put his car by replacement of parts in as good 
condition as it was originally. I think the company was quite 
alive to this condition of affairs, and was naturally anxious to have 
the assent of the assured to what they might do in the way of 
repairs. Accordingly, we find that after the plaintiff’s interviews 
with Rainville, in which plaintiff refused to accept the projKised 
repairs or the amount of Lamphier’s estimate ($375) in settlement, 
the defendant made a formal tender, through their solicitor. 
Chipman, of $425 in settlement. The date of this tender is not 
very clear, but it was immediately after Rainville’s interview with 
Sare at which Lamphier’s estimate was refused—probably late in 
October. This tender was refused. The plaintiff then, no election 
having been made to repair or replace the damaged parts of the 
car, may have been justified in coming to the conclusion that as 
the matter was then in the hands of the parties’ resi>ective solicitors, 
that the company had elected to pay in money, especially as he
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did not understand the tender to have l>een made without preju­
dice. It is true Chipman, who made the tender, states that he 
told Sare the tender was without prejudice. Assuming this to be 
the fact, I consider it would have been more in order if it were 
intended to reserve alternative rights under the policy to have 
expressly said so, but I am giving no definite opinion as to whether 
the plaintiff was justified or not in regarding this tender as an 
election. The very fact, however, that the tender was made is, I 
think, further evidence, if such be necessary, that no previous 
election had lieen made. Subsequently the following notice was 
sent by the defendants to the plaintiff :—
R. G. Hare, Esq.,

Halifax, N.8.
Dear Sir:—

Our offer of a cash settlement for damages to your automobile having been 
declined, the Fidelity & Casualty Co., of New York, under its automobile 
policy contract with you, hereby offers again to repair the damage to your 
automobile caused by the accident of October 3rd, 1918, and demand is 
hereby made that you authorise delivery of said automobile to the Fidelity dr 
Casualty Company Representative, so that these repairs can lie promptly 
attended to. Do not incur any expenses in regard to the damage with a view 
of being reimbursed by us.

Yours truly,
The Fidelity & Casualty Co., New York.

(Sgd.) Paul Rainville,
Examiner of Claims.

This notice was sent apparently on November 28 (see 
Exhibit 17). Before receiving it plaintiff had made other arrange­
ments to make good the damage. It may be worth noting that the 
word “again” is interlined in the third line of the original notice 
E-A. I think the assured was justified in refusing for the following 
and other reasons: 1. I do not think the plaintiff was bound to 
take a “repaired” car in fulfilment of the contract which would, as 
proven in this case, have been of less value than the car was before 
the accident, as already pointed out. It was argued l>cfore us that 
if the repaired car were not of equal value to the car as it Ijefore 
existed, the plaintiff would still have recourse under the policy for 
the difference in value. This may bequite true; but, at thesametime, 
1 do not think the insurer has any right under the policy to put 
the assured in that position without his consent. I think the 
insured has a right to say “I won’t have a car of less value on any 
tenus.” Different men might regard the situation differently,
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but the choice I think undoubtedly rests with assured and not with 
the insurer.

2. 1 think this notice of election, if it lie regarded as such, was 
under all the circumstances unreasonabl y late.

3. I think that notice of an election, to bind the assured, and 
be effective as a basis for the forfeiture of his rights, must at least 
be capable of lining construed as a bond fide and unequivocal 
expression of an irrevocable choice on the part of the assurer to 
fully indemnify the assured by reinstatement and not by a money 
payment. I do not think the notice in question is capable of such 
a construction. It is carefully worded and by the introduction of 
the word “again’’ above referred to expressly shews that the 
“repair” contemplated was that already referred to in Rainville’s 
conversation with assured, and which on the evidence would lie 
insufficient for reinstatement ; and which under Rainville’s evidence 
would, I think, at best be only experimental.

I think the assured, delivering the car in compliance with this 
notice, would thereby run a grave risk of waiving his full rights 
under the policy.

I think the plaintiff is entitled to recover the amount which 
his car was diminished in value by reason of the accident. The 
parties should l>e further heard as to how this value is to lie deter­
mined, whether on the evidence licfore us or otherwise.

The apjieal should be allowed with costs.
Appeal dismissed; the Court being equally divided.

KOWHANKO v. TREMBLAY.
Manitoba King’s Bench, Mathers, C.J.K.B. January 28, 1920.

Statutes (§ I C—20)—Injury to workman—Action—Remkdy—Work­
men's Compensation Act, 6 Geo. V., 1910 (Man.), ch. 12Ô— 
Dismissal of action—Appeal—Constitutionality of Act— 
B.N.A. Act, sech. 90, 99, 100.

The enactment of legislation establishing a Workmen’s Con i|x‘usât ion 
Commission or Board is within the eoinjfetence of a provincial legislature. 
But the provisions of such enactment in relation to the appointment ami 
payment of the salary of the Board are ultra vires as they cmllict with 
the powers reserved to the Dominion under secs. 90, 99 and 100 of the 
British North America Act.

[Colonial Investment Co. v. Grady (1915), 24 D.L.R. 170, 8 Alla. I K 
490; Can. Northern It. Co. v. Wilson (1918), 43 D.L.R. 412, 211 Man 
L.R. 193; Workmen's Comjtensation Board v. C.P.R. Co. (1019). 4a 
D.L.R. 218, referred to.l

Action for damages for jYersonal injury caused by an accident 
while in the defendants’ employment.
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W. M. Crichton, for plaintiff ; A. A. Fraser, for defendants;
John AUen, Depy. Att'y-Uen'l for the Crown. K. B.

Mathers, C.J.K.H.:—In this ease the plaintiff brought an Iv,whank» 
aetion in this Court for damages for a personal injury I y an ... 
accident sustains! by him while in the defendants’ employment. -----

The defendants were contractors for a jKirtion of the pipe lino c.J.k.b! 
for the Greater Winnipeg Water District, in the execution of which 
they used and ojierated a railway alongside the work. While 
engaged in hauling material from one port of the work to another 
on the railway, the locomotive was derailed and the plaintiff, 
who was riding thereon, was seriously injured.

It is alleged that his injury was due to the negligence of the 
defendants in that the locomotive and car used by them were in 
an unsafe condition and unfit for the purposes for which they were 
used. In the alternative it is alleged that the damages were due 
to the negligence of the defendants’ foreman, to whose orders 
plaintiff was bound to conform and to the negligence of the 
engineer in charge of the locomotive.

After a defence had been entered, the defendants applied 
under sec. 13, suIhc. 2 of the Workmen’s ( ’ompensation Act,
6 Geo. V. 1916 (Man.), ch. 125, as amended by 9 Geo. V. 1919 
(Man.), ch. 118, to the Workmen’s (’ompensation Hoard for an 
adjudication and determination of the question of the plaintiff’s 
right to compensation under Part I. of the Act and as to whether 
the action is one the right to bring which is taken away by the Act.

Upon this application, an order was made by the Comjxmsation 
Board, on Decendier 5, 1918, declaring that the plaintiff has a 
right to condensation under Part I. of the Act by reason of the 
accident and that the matter is one in which the right to bring 
action for or by reason of such accident is taken away by the Act.

Follow ing this order an application w as made by the defendants 
to the Hcfcrce in ( ’hambers, uj»on notice to the plaintiff, to dismiss 
this action, and an order to that effect w as made by him on March 
21,1919.

From this last mentioned order the plaintiff ap]>ealed to a 
Judge in ( ’hambers. The apixtal came on before my brother Galt 
and by him the plaintiff was allowed to amend his pleading so as 
to raise the constitutionality of the Act.

This amendment was made in the shape of a reply delivered



580 Dominion Law Reports. |50 D.L.R.

MAN.

K. It.

Kowhanko
».

Tremblay.

CJ.K.B.

on May 30, 1919. On June 7 following, the defendants amended 
their defence alleging that the plaintiff on May 29, 1918, shortly 
after the accident, made a claim for compensation under the Act. 
which claim was allowed by the Board and that liefore action he 
had received compensation to the amount of $187 and that lie is 
now estopped from making any further claim on account of his 
said injuries. The amended defence also alleges the order made 
by the Board of Decemlier 5, 1918, and they plead not guilty hv 
statute alleging 6 (îeo. V. 1916, ch. 125, sec. 13.

On June 7, the Attorney-General of the Province, who is not 
a party to the action, also filed a statement of defence and counter­
claim, alleging the claim made by the plaintiff to the Board, its 
allowance and payment of eomixmsation, and the order made by 
the Board on Decemlier 5, 1918. It is also alleged that the Act 
is intra vires of the legislature of Manitoba and has been adopted, 
homologated, ratified and sanctioned by the Statutes of ( anada, 
8-9 Geo. V. 1918, ch. 15. The counterclaim asks for a déclarât ion 
that the Act is constitutional and valid and that the plaintiffs 
action l>e dismissed.

It is objected that the Attorney-General had no authority to 
deliver a defence or counterclaim. Sec. 28 of the King’s Bench 
Act, R.S.M. 1913, ch. 46, requires that he lx* notified liefore any 
Act of the legislature shall lie adjudged to lx; invalid and that 
upon such question he shall be entitled as of right to le beard, 
notwithstanding that the Crown is not a party to the action. No 
provision is made for the Attorney-General in such a case filing a 
defence or counterclaim, nor is it necessary that he should do so 
in order to preserve the rights of the Crown. In my opinion the 
defence and counterclaim of the Attorney-t leneral is unwarranted 
by the practice and should Ixî stricken out. What with the filing 
of a reply and amended defence raising the constitutionality of 
the Act after an order had Ixxm made dismissing the action and 
pending an appeal from such order, there is sufficient that is 
unusual without further complicating matters by a further 
unauthorised and unnecessary defence and counterclaim.

The motion is in form an appeal from the Referee but as the 
question of the constitutionality of the Act was not liefore him 
but has Ixen projected into the case since his order now apjiealed 
from was made, this motion is not in reality an appeal against any 
decision made by him.
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The first question raisin! is, has the plaintiff elected his forum MAN* 
and thereby estopped himself from bringing this action. The K. B. 
defence alleges that he made a claim for compensation under Part [Kowhanko 
I. of the Workmen’s Compensation Act, that the claim was 
allowed by the Hoard and that he has been paid $187 of the 
compensation so awarded.

It seems to me thr.t the question of whether or not the plaintiff 
has irrevocably elected to proceed under the Act, is one that 
cannot be disposed of by a summary application to dismiss the 
plaintiff's action. 1 have no doubt had the application l>een made 
to the Referee* upon this ground alone, he would have refused it, 
and in my opinion he would have been right in doing so.

The next point is as to the constitutionality of the Act. The 
sections attacked are 11, 13, 28, 46 to 52, 55, 57, 58, 59, til, 
sub-sec. 4 and 70.

It is objected that the Hoard is by the Act constituted in 
essence, if not in name, a superior court and therefore that the 
appointing of the Hoard and its remuneration is, by secs. 96 and 
100 of the B.N.A. Act, assigned exclusively to the Dominion and 
a Board appointed by the Provincial Government is consequently 
without jurisdiction. The answer to this question will depend 
upon the powers conferred upon it by the Act.

Section 3 of the Workmen's Compensation Act provides, that 
where in any employment to which the first part of the Act applies, 
personal injury by accident arising out of, and in the course of, 
his employment is caused to a workman, his c " iyer shall be 
liable to provide or pay compensation in the manner and to the 
extent mentioned in the Act, except where the injury does not 
disable the workman for a jieriod of at least 6 consecutive days 
from earning full wages at the work at w hich he was employed, 
and except where the injury is attributable solely to the serious 
and wilful misconduct of the workman unless the injury results 
in death or serious disablement.

Section 11 says that:—
No action shall lie for the recovery of the eoin|>onsation but all claims for 

com|Kinsation shall be heard and determined by the Board, without the inter­
vention of counsel or solicitors on either side, except with the express permission 
of the Board.

By section 13:—
The right to compensation provided by this Part shall be in lieu of all 

rights and rights of action, statutory or otherwise, to which a workman or his

46
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dependents are or may be entitled against the employer of such workman for 
or by reason of any accident which happens to him while in the employment of 
such employer, . . . and no action in any Court of law in respect thereof

Kowhanko shall, . . . lie.
Sec amendments 9 (îeo. V. 1919, ch. 118.
Sub-section 2 of sec. 13 provides for the case where a workman

•J k.b’. has brought an action at law for condensation. It says:—
Any party to such action, if brought, may apply to the Board for adjudica­

tion and determination of the question of the plaintiff’s right to compensation 
under this Part and as to whether the action is one the right to bring which 
is taken away by this Part, and such adjudication and determination shall Ix- 
final and conclusive.

Sub-section 4 of see. (il deals with the same subject. It says: -
Where an action, in rcsjiect of an injury, is brought, against an employer, 

by a workman or a de|>endent, the Board shall have jurisdiction upon the 
application of the employer to determine whether the workman or de|x-ndent 
is entitled to maintain the action or only to compensation under this Part 
and, if the Board determines that the only right of the workman or dependent 
is to such compensation, the action shall lie forever stayed.

Section 18 and its several sub-sections deals with the manner 
in which and time within which notice of an accident must be 
given, but says that
failure to give the prescribed notice or any defect or inaccuracy in a notice 
shall not bar the right to compensation if in the opinion of the Board the 
employer was not prejudiced thereby or if the Board is of the opinion that the 
claim for compensation is a just one and ought to be allowed.

Section 29 provides that where a claim for compensation is 
made, notice in writing shall be given to an employer carrying his 
own insurance or to the insurance company and sets out the form 
of notice. It requires the employer or insurance company so 
notified to in turn notify the Board within 6 days if they desire 
to be present at the hearing and determination of the claim. If 
no reply is received the Board may proceed ex parte “to determine 
the question of the right of the workman or his de])cndents to 
compensation and shall make an order for payment of any com­
pensation awarded as hereinafter provided.” If an affirmative 
reply is received, a date shall l>e fixed
and the Board shall, after fixing a time for such hearing and giving due notice 
thereof, proceed to hear and determine the matter of the said claim, and the 
amount of the compensation, if any, to be awarded and shall make an order 
for payment of any comjiensation awarded as hereinafter provided.

Sections 33 to 36 prescrilte the scale of comjxmstition to 
de] tendon ts when the accident has resulted in the death of the 
workman. Sections 37 to 43 deal with the scale of conqxmsation
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to be paid in cases of permanent, or temporary total or partial 
disability and the rules for determining the same.

The following sections dealing with the powers of the Board Kowhanko

n ay also lie noted:— Tremblât
Section 52. The Board shall have the like powers as the Court of King’s ____

Bench in Manitoba or a Judge thereof, for compelling the attendance of wit- 
nesses and of examining them under oath and com|ielling them to answer 
questions and comiielling the production of Ixioks, pajM-rs, documents and 
tilings.

Section 57. (1) The Board shall have exclusive jurisdiction to examine 
into, hear, and determine all matters and questions arising under this Part 
and as to any matter or thing in res|>ect of which any power, authority, or 
discretion is conferred upon the Board, and the action or decision of the 
Board thereon shall be final and conclusive and shall not be o|ien to question 
or review in any Court and no proceedings by or before the Board shall be 
restrained by injunction, prohibition or other process or proceeding in any 
Court or be removable by certiorari or otherwise into any Court. (2) Without, 
thereby, limiting the generality of the provisions of sub-sec. (1), it is declared 
that the exclusive jurisdiction of the Board shall extend to determining:
(a) The existence and degree of disability by reason of any injury; (b) The 
permanence of disability by reason of any injury; (c) The degree of diminution 
of earning capacity by reason of any injury; fd) The amount of average 
earnings; (e) The existence, for the purjiose of this Part, of the relationship 
of any member of the family of a workman as defined by this Act; (f) The 
existence of dependency; (g) Whether or not any industry or any part, branch 
or department of any industry is within the scope of this Part, and the class 
to which any industry or any part, branch or department of any industry 
within the scope of this Part should be assigned; (h) Whether or not any 
workman in any industry is within the *cope of this Part and entitled to 
compensation thereunder.

Section 58. The Board may award such sum as it may deem reasonable 
to the successful party to a contested claim for compensation or to any other 
contested matter as eouqiensation for the expenses he has been put to by reason 
of or incidental to the contest and an order of the Board for the payment by 
an employer of any sum so awarded, when filed in the manner provided by 
sec. (M), shall become a judgment of the Court in which it is filed and may be 
enforced accordingly.

Section 60. An order of the Board for payment of compensation by an 
employer or insurance company or underwriter, who is liable to pay the 
compensation and any other order of the Board for payment of money made 
under the authority of this Part or a copy of any such order certified by the 
secretary to be a true copy may upon payment of a fee of one dollar be filed 
in the Court of King's Bench for Manitoba and when so filed shall become a 
judgment of that Court and may be endorsed accordingly.

The Act provides (sec sec. 30, eh. 118, of 1919 amendments) 
for the establishment of an accident fund by an assessment and 
levy by the Board upon each class of employers rated ujxin the 
payroll, or in such other manner as the Board may deem proper,

MAN. 

K. B
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sufficient to meet all amounts payable from the accident fund 
K. B. during the year for which the levy is made including medical aid; 

Kowhanko to provide capitalized reserves sufficient to meet periodical future 
Tremblay llaVInent8 °f compensation and to provide a general reserve fund

----- to meet losses arising from any disaster or other circumstance
cj.k.b! It also provides for the establishment of an “Administration 

Fund” (sec sec. 77) by an assessment of a sum not to exceed 
7'A% of the premiums charged by insurance companies or under­
writers who have issued policies insuring the payment of the 
comjiensation which might become payable by an employer, or 
which the employer would have been charged had he insured 
against his liability to pay compensation. Sec. 65 provides fora 
contribution to this fund from the Consolidated Reserve Fund of 
the Province such annual- sum as the Lieutenants lovernor-in- 
Council may deem to assist in defraying the ex]>enses of adminis­
tration.

Sections 46 to 51 provide for. the constitution of the commission, 
its appointment by the Lieutenant-(lovernor-in-( 'ouneil, the 
salaries of the members, their tenure of office, and their payment, 
together with the other excises of administration, out of the 
administration fund.

The commission is to consist of a commissioner and two 
directors to be called the Workmen’s ( ompensation Board and 
is created a l>ody corporate. The Commissioner is to hold office 
during good behaviour but may lie removed at any time for cause 
and his salary is to be $6,000 per annum. The directors an* to le 
paid $1,000 each per annum with no fixed tenure of office-.

If the establishment of this Board, the appointment and the 
payment of its members and the assessment and payment of 
compensation is within the powers of the Province, such power 
must lie derived from sec. 92, sub-secs. 2, 13, 14 or 16 of the 
B.N.A. Act.

Under these sub-sections the Province may exclusively make 
laws relating to, (1) direct taxation within the Province in order 
to the raising of a revenue for provincial purposes, (2) property 
and civil rights in the Province, (3) the administration of justice in 
the Province, including the constitution, maintenance, and 
organization of Provincial Courts, l>oth of civil and criminal 
jurisdiction and including procedure in civil matters in these
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Courts, and. (4) generally all matters of a merelx lovai or private MAN‘ 
nature in the Province. K. B.

In view of the decision of the Judicial ( ommittee in Workmen * Kowhanko 
Comncii8otwn Board v. C.B.I{. Vo. i 1919), 4S D.L.H. 218; other- *’•

, 1 . . .. 1KEMBLAY.
wine known as the Sophia case, rexersing the majority judgment, 
of the Court of Appeal of British ( 'olumhia ( BUB). 47 D.L.H. 487. ctk.b! 
it must. 1 think, he held that the enactment of legislation for the 
establishment of a commission or hoard witli the jlowers alxixe 
outlined is within the competence of the Legislature of the Prov­
ince. That case decides that the assessments upon employers 
for the purposes of the accident fund is direct taxation for 
provincial punaises and that the right to compensation given by 
the Act to an employee is eoxercd by property and civil rights 
within the Province.

1 cannot bring myself to doubt that it is also competent for 
the Province to provide as this Act has done for the creation of a 
fund by an assessment against the employers for payment of 
compensation according to a specified scale to an injured employee 
or to his dependents in the event of the accident resulting in death, 
and to take away from him or them the right to proceed for 
comjiensation in any other way. Such legislation has to do with 
civil rights xvithin the Province and does not entrench ujmhi the 
powers of the Dominion nor any of the subjects reserved to it 
under sec. 91.

In my opinion secs. 11, Id. 28. 52. 55. 57. 58, 59. til. sub-secs.
4 and 70, are all infra rires of the Province, but it by no means 
follows that the appointment and payment of the members of the 
tribunal by which these provisions are to he made effective also 
belong to the Province.

In Re, StnaV Debts Recovery Act (1917). 37 D.L.H. 170, 12 Alta.
LR. 32, Harvey, succinctly deals with tin* power of the 
Province to create Courts. He says, at 171 :

There is no doubt that it may create such tribunals r the scheme
of Confederation, it is the sole judge of the need of such tribunals. On it 
is imposed the burden of and responsibility for the administration of justice, 
and when in its wisdom it has determined that certain tribunals are necessary 
for the due administration of justice and has created them, if it has not the 
right to make these tribunals effective by the lent and payment of
the proper functionaries it is clearly the duty of the Dominion to assume that 
burden, or so much of it as is imjiosed upon it by the constitution.

3
812^

01
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MA* ’ Even if the Workmen’s Compensation Hoard provided for l>\ 
K. B. the Act is, as was argued, a superior Court, its constitution. 

Kowhanko organisation, jurisdiction and ]>ower is within the ooni))etcucc of 
Tremblât ^ ^>mv*noe- an<t were it not that the ]>ower of ap]>ointing Judina

----- of su]x>rior Courts is reserved to the Governor-General, by sec. %
c j.k.b! of the B.N.A. Act, that power would also belong to the Province

Then, is this Hoard a superior Court? If it is in essence no 
matter by what name it may l»e designated the appointnient of its 
members, their tenure of office, and the payment of their salaries 
are by secs. 96. 99 and 100 of the B.N.A. Act reserved to the 
Dominion, and all acts performed by a Hoard wh<>se menilen 
were ap|>ointed by the Lieutenant-Govemor-in-Council would le 
without jurisdiction.

This question was not raised or dealt with in the Sophia ca*\ 
48 D.L.K. 218. The point then* was whether sec. 8 of the British 
Columbia Act. 6 Cîeo. V. 1916 (B.C.), ch. 77, which is the same :t> 
sec. 5 of the Manitoba Act, R.S.M. 1913, ch. 209, was ultra rin* 
of the Legislature in that it provided for payment of compensation 
to the dependents of seamen who lost their lives in foreign waters.

The same observation may be made with resjtect to Canadian 
Xorthern 1C Co. v. WOson (1918), 43 D.L.R. 412, 29 Man. L.R. 
193, which involved the right of the Hoard to make an award 
against an employer without notice. Two cases which discuss the 
princi])le involved here an», ('(doutai Investment Co. v. C radii 
(1915), 24 D.L.R. 176, 8 Alta. L.R. 496, and Re Publie Ctilitir* 
Act (1916), 30 D.L.R. 159, 26 Man. L.R. 584. In the former the 
Court of Appeal of Alberta held that a provincial statute which 
purported to confer upon a Master of the < ourt the powers of a 
Judge in resixtet of actions for the enforcement of mortgages and 
agreements for sale of lands, was in conflict with the apjiointive 
jaiwer of sec. 96 of the B.N.A. Act and then‘fore ultra vim the 
Provincial Legislature. Stuart, J., who gave the judgment of the 
Court, points out that the Act conferred upon the Master pmen­
as full and complete as those held by a Judge of the Supreme 
Court, which in his discretion he might exercise. He says, at 
p. 178:—

He could indee-l, if he thought best, <lireet an action to be bnmght <v an 
issue to Ik* tried, but it was still o|ien to him to hear oral evidence as at a trial, 
and to give as full and as final a judgment as a Judge of the Court could give, 
no matter what issue of fact, e.g., fraud or other ground, of defence, might haw
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been raised He was to do all this “in the Supreme Court.” It seems to me 
that it is impossible to avoid the conclusion that by such legislation the Master 
was constituted in effect a Judge of the Supreme Court, with a jurisdiction 
limited, indeed, to its extent, but not in its content; that is, limited to a certain 
very important branch of litigation, but practically unlimited within that 
sphere, and subject only, with res|>ect to his final judgment, to an appeal to 
the Appellate Division in the same way as a final judgment of any ordinary 
Judge of the Supreme Court.

In the Public Vtilities case, supra, the jurisdiction of the 
Public Utilities Commissioner to make orders requiring the 
Winnipeg Electric R. Co. to so construct and maintain its tracks 
and system as to prevent damage to the underground cables and 
watormains of the City of Winning from electrolysis, and to pay 
the costs of an investigation conducted by the ( 'ommissioner, was 
attacked on the ground that the Commissioner was in effect 
constituted a superior ( ourt and that those portions of the Act. 
which provided for his appointment and payment of his salary 
by the Provincial Government, were contrary t.o sec. 96 of the 
B.X.A. Act. The orders were sustained by an equal division of 
the Court of Appeal. Howell, C.J.M., and Richards, J.A., were 
of opinion that the question of ultra circs was not o]>en and did not 
consider that question. On the other hand. Perdue, J.A., now 
Thief Justice, and Haggart, J.A., thought the question was open, 
and held that the appointment of a Commissioner, with the juris­
diction conferred upon him by the Act, was ultra vires of the 
Province.

There is this distinction between the Public Utilities Com­
missioner and the Workmen’s Compensation Hoard, that the 
former is by the Act creating it, constituted a (ourt of record, 
whereas, by the Workmen's Compensation Act the Board is not 
in express terms constituted a ('ourt. The fact is not, 1 take it, 
conclusive. Iiecause a tribunal may Ik? a Court, if it is vested with 
the powers and jurisdiction of a ( 'ourt, although not so designated.

The first section of the Workmen’s Conqiensation Act, f> Geo. 
V., 1916, ch. 125, which it is argutsl confers upon the Board the 
powers and jurisdiction of a superior Court, is sec. 11. The 
material part of that section, for the purpose I am now considering, 
is that which provides that, “all claims for compensation shall lie 
heard and determined by the Board.” That, of course, only 
refers to claims which come within Part I. of the Act. Sec. 4 
provide that employers included in Schedule 1. shall lie

MAN.

K. B.

Kowhanko

Tkemhlav.
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MAN. individually liable» to pay compe*nsation so that the first, question
K. B. the Board must extermine» is whe»the*r the employer Isthmus to

Kowhanko any of the classes names 1 in Schedule 1. The next question i>
_ v■ whether the claimant is a person whose employment is of a casual
I KF.MBLAY. , , . , , , * .

----- nature and who is employed othenvise than for the purposes <>l the
c j.k'b’. employer’s trade» or business. If he is he cannot claim under the

First Pail. In e*ithe»r ease» the claimant would Ik* re»le»gatod to 
whatever rights he» might have to e»ompensation apart from the 
first part of the Act.

Be»fejre decieling these or any other questions, the» Board must 
now, by sec. 29 aeleled to the» Act in 1919, in consequence of < V ll. 
Co. v. Wilson, 43 D.L.R. 412, 29 Man. L.K. 193. give* notice of 
the claim to the e?m ployer if he» carries his own insurance» or to the 
insurants company or underwriter. At the» time fixed for the 
hearing, if the employe»r, insurance» ceuupany or undenx liter, 
signifies a desire to be pressent or to give» evidence, the» Board shall 
“prex*eed to hear and eletermine the matter of the» said claim and the 
amemnt of compensation if any to be* awarded and shall make an 
orele»r for payment of any coni] M»nsat ion awarded as hereinafter 
provided.”

Se*e*tion 52 gives the Board the same ]K>we»r as the» ( dint of 
King’s Be>nch, or a Judge» thereof, to com]H»l the attendance of 
witnesses and their examination under oath, and to miii]wl 
answers, and the» production of bexiks and documents.

It se»e‘ms quite evident that the hearing under se*c. 29 i> in all 
intents and pur]>e>se‘s a trial of the questions of law and fact 
involved u]x>n evide»nce to be adduced befeire the Boarel.

Senne of the questions of law and fact which, in addition to the 
preliminary questions already mentioned, the Board shall su 
determine, are theise involved in sec. 3. The Beiard must deter­
mine whether the» accident arose» emt eif and in the» course1 of the 
employment; whe»the»r or not it resulted in de*ath eir se»rious dis- 
ablement; if not whether it was attributable solely to the serious 
and wilful misconduct of the workman. The Board's jurisdiction 
upon these? questions is under sec. 57 exclusive, as it is also to 
determine all the questions set out in sub-sec. 2 of that section.

Section 3 of the Act is in terms the same as sec. 1 of the? Imperial 
Act, 0 Edw. VII., 1900, eh. 58. The equivalent section of the 
English Act has given rise? to a great eleal of " much of8839
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wliich reached the Houae of Lords lx‘fore final determination. M ‘ *
The cases are collected in Knocker's Digest of Workmen's Com- K. It.
IM-nsation Law and in Butterworth s reports. Kowhaxko

TltK.Mltl.AY.
Speaking of the English equivalent to sub-six*. I of six*. 1. 

Dawharn, on Employer's Liability. 4th «I., says, at p. Vil­
la this part of the section nearly every word is of vital moment and 

certainly every word has lx*en the subject of discussions which in many cases 
would fill volumes of considerable size. “ Kinployer,” “injury." “accident,” 

arising out of and in the course of," “workmen," etc., all have been fiercely 
fought and to be correctly understood must he read in the light of the decisions 
U|hxi them.

Vndcr the English Act all those questions are left to the 
decision of the ( ourts.

Prior to the enactment of this Act, such question could only be 
determined by the judgment of this Court or of the County 
Court, after a trial. The Act transfers this jurisdiction to the 
Board. If the jurisdiction of the Court oxer this limited but very 
important field of litigation may thus be taken from the Courts 
and vested in an official or officials appoint<xl and paid by the 
Province, I can sett no reason why the same thing may not be done 
with respect to any other subject matter, and so ultimately the 
whole jurisdiction now exercised by tint ( 'ourt. Before the Board 
the procedure may be less formal but the essential elements of a 
trial of the issues of law and fact are the same. There ant the 
parlies to the contre\ersy, the claim made for corn]x-nsation and 
the denial of liability, the hearing or trial, and the adjudication 
for or against the claimant, and the formal judgment or order. 
There seems to be no escape from the conclusion that the Board is 
constituted a superior Court for the purjrose of administering 
this limited but extremely inq>ortant branch of litigation.

The order complained of was made under sub-sec. 2 of see. 13, 
which deals with the case where an action at common laxv or 
otherwise has been brought. The Board is empowered to make 
a final and conclusive “adjudication and determination" upon 
the plaintiff’s right to compensation under Part 1. of the Act, and 
as to xvhether the action is one the l ight to bring which is thereby 
taken away.

Such “adjudication and determination” involves a decision 
upon the questions of law and fact invoked in see. 3. The 
claimant’s right to compensation depends upon a finding in his

Mather-
C.J.K.B.
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Tiikmhlai.

Mat hern, 
C.J.K.R.

favor upon all these questions if them is any issue with n*s]H*ct to 
K. B. them. Such findings cannot in my opinion l>e made except jn 

Kowhanko the exercise of the functions of a Superior ( ourt Judge.
I con e therefore, to the conclusion that the provisions of iIn- 

Act respecting the appointment and payment of the salary of 
the Board am ultra tires of the Province as being in conflict with 
the ]towers reserved to the Dominion by secs. 90, 99 and 1(H) of the 
B.N.A. Act.

The defendants and counsel for the Attorney-tieneral relied 
ujton the Dominion Act. 8-9 Geo. Y., 1918. eh. 15. as amended 
last year, 9-10 Geo. V., 1919. ch. 14. All that Act does is to ]dace 
an employee in the scrxiee of His Majesty who is injured, or he 
dependents if he has been killed, in the same situation with rcsjiect 
to eomi>ensation as the employee of any other employer and to 
provide that such coni]xmsation shall be determined in the same 
manner and by the same board, officer, or authority, as that 
established by the law of the Province for determining compensa­
tion in similar cases, or by such other board, officer, or authority 
or by such Court as the (!ovemor-in-Council shall from tine to 
time direct. It does not vest, nor would Parliament have the 
power to vest, in the Province the ap]>ointment and payment uf 
Su] erior ( 'ourt Judges.

1 may say that I have arrived at this conclusion only niter tIn­
most careful and painstaking consideration. I believe the Act 
is serving a good ami useful pur]>ose and 1 should have felt nnicli 
better pleased if my deliberations had led us to a different «(in­
clusion.

The order made by the Referee will be set aside with msh 
against the defendants. Judgment accordimiUj.

CAN. MALOOF v. BICKELL & Co.
g q Supreme Court of Canada, Davies, C.J., and Idington, Duff, A ugl - Hrodeur 

and Mignault, JJ. December 22, 1919.
Brokers (§ I—2)—Stock brokers—Purchase of corn «in maik.in-

l'URTHER MARGIN CALLED—FAILURE TO COVER—SALK BY BROKER.
A |Kirson dealing in margins on the stock exchange is deemed to have 

knowledge of the rules which authorise brokers to sell stock carried on 
margin for their own protection, and failing to cover when called upon 
must bear the loss. Such a transaction is not within the provision* of 
sec. 23, Criminal Code.

Statement. Appeal from a decision of the Appellate Division of the Supreme
Court of Ontario (1918), 14 O.W.X. 289. affirming, for a different
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reason, thv judgment at the* trial which dismissed the appellant's 
action. Affirmed.

McKay, K.(\, for apjiellant; //. //. Ihtcart, K.(\, for 
res|*ondenta.

Davies, CJ.:—I think this ap]H*al should Ik* dismissed with 
costs. 1 am of the opinion that the carefully reasoned judgment of 
the Apjiellate Division delivered by Ferguson. J.. dismissing the 
plaintiff's action is correct. The J udge has in that judgment stated 
fully all the material facts and circumstances necessary to reach a 
conclusion on the points in controversy and as 1 am in full accord 
with his findings alike in law and in fact. 1 cannot see any useful 
pun***? to la* gained in again re-stating them with any fullness. 
In substance they were that the purchase by the rus]>ondents. 
Bickell & Co., of the 50.000 bushels of corn in question on the order 
given to them by the witness S vînmes on August 20 was fully 
authorised by the plaintiff and that the eutwequent sale by the 
defendants of that com on August 28, owing to a sudden slump in 
its market price, was justified under the conditions subject to which 
the brokers transacted the business of buying and selling grain for 
the plaintiff. One of these conditions was that in marginal business 
which included the one in question the right was reserved by the 
brokers of clewing the transactions without further notice when 
margins were unsatisfactory. The other finding, reversing the 
trial Judge, was that the transactions in question were not within 
the prohibitions of sec. 231 of the Criminal ( 'ode; that they were 
on the contrary bond fide transactions made for good consideration 
on the ( liicago Board of Trade, and that there was no evidence of 
any express, implied or tacit understanding that the contracts so 
made were not enforceable or that any loss or gain in reference to 
the price of the commodities contracted for should lie paid by a 
settlement of differences. \ el sun v. liaird (1915), 22 D.L.R. 132, 
25 Man. L.R. 244. In other words, that the purchase and sale 
of the wheat in question at the times and in the manner in which 
it was I ought and sold were bond fide transact ions authorised by 
the plaintiff and were not illegal gambling transactions within 
the provisions of sec. 231 of the Criminal ( ode. See Forget v.

11895] A.C. 318.
Idixgton, J.:—Tliis appeal dejiends entirely upon a single 

question of fact on which the two Courts below have concurred.

CAN.

8. C.

Bickell
A ( '(. 

Davies, CJ.

I «line ton, J.
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CAN.
rt. C.

Ma look 

& Co.
Mington. J.

That question is whether or not apf>ellant authorised Symm** 
to employ respondents to make on his (ap])ellant’s) hehalf the pur­
chase of ôO.(MH) bushels of May eorn in question.

And its answer de|>ends upon the veracity of Symmes in the 
eircumstanees.

If ever there was a ease in which the trial Judge's opinion on 
the facts must be held, by reason of his seeing and hearing the 
witnesses, to have had such su]xtrior advantage that his opinion 
must be accept^!, this certainly is one.

Symnies's mode of thought and manner of answering questions 
give rise to some suspicion of whether he was trifling with the 
Court and counsel, or merely Ifeset by an absent-minded sort of 
condition which prevented him from concentrating his mind u]M>n 
the questions put to him. The trial Judge alone of those having 
to consider these peculiar features could, from the advantages he 
had of watching and hearing the witness, rightly appreciate and 
determine what importance is to lie attached thereto.

Sometimes, indeed often, there exists in a case some outstanding 
undoubted fact or set of circumstances which may enable an 
Appellate Court to overrule the trial Judge’s appreciation of the 
credibility of the respective witnesses on cither side of ;t vase, 
but herein I am unable to find anything of that kind ils a guide to 
support n e in maintaining this apjxtal.

Indexai what them is seems to tend the other wax. The 
witness Symmes says, and is not contradicted as he might easily 
have been if shaking untruly, that though an extensive dealer in 
the sort of bargaining involved in buying and holding by virtue of 
margins in and through a broker’s office, he had not up to that 
time in question so dealt in grain but had confined his operations 
to dealing in stocks.

On the other hand the appellant had been for 5 months, 
previously, constantly dealing, through resjxmdents, in grain 
chiefly if not solely.

Why he should not with such an amount as he had lying idle bi 
respondents' hands, and not apparently needed for anything else, 
respond to the? chance presented, I see no reasonable explanation 
for.

Moreover his conduct and expressions later hardly consist 
with what he now sets up.
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And the transaction does not ht into the only suggestion made *
in the way of explaining why the witness Symines should suddenly S. f
depart from his aecustonied means of enjoying the excitement of Mauh»
the market and enter on a new held therein. „ r

. . Hkkki.i.
Moreover there is no explanation of why. if he did so. he should & ( o

have rejxirted such a deal to apixdlant on returning to his place. i,un*ron. j
That he did so is corrolxirated by another witness who could 

not testify to hearing appellant's answer, yet does confirm the fact 
of Symines reporting it as he says lie did.

The trial Judge's judgment having been concurred in by the 
Appellate Division 1 think we cannot reverse under such circum­
stances.

The respondents' right to resell the grain to protect themselves 
against loss, if it rested upon the elementary legal right which 
arises when A. tells B. to go and buy for him and pay so much on 
account of the purchase and hold it for him might give vise to 
difficult questions of law and the authorities which appellant's 
counsel cites as relevant would help ]>erhaps to another solution 
of the case giving rise to this appeal than that reaclanl by the 
Appellate Division.

1 agree entirely with the view of the facts taken by the judg­
ment of the Ap]M»llate Division, and think there is ample evident*? 
from which it may and should be inferred that appellant knew and 
approved of the usual course of the respondents in conducting such 
like business as he entrusted to them and the right which they were 
likely to assort in case of necessity to protect themselves against 
loss on his account.

That was reduced to writing well known to ap]>ellant , according 
to my view of the evidence (though I admit it might have I icon 
I Hitter to have gone a step further in making the proof quite 
conclusive by calling the mailing clerk as to this transaction), 
which is set forth in Ex. 15, as follows:

Purchases or Sales are made subject in all respects to the Rules, By-laws 
and Customs existing at the time at the Kxcliange where executed, anti :dso 
with the distinct understanding that act ual delivery is contemplated and that 
the party giving the orders agrees to these terms. It is agreed between broker 
and customer, that all securities from time to time carried in the customer’s 
marginal account, or deposited to protect the same, may be loaned by the 
broker, or may l>e pledged by him either separately or together with other 
securities, either for the sum due thereon, or for a greater sum, all without 
further notice to the customer. It is further understood that on marginal
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buhinetus the right is reserved to close transactions without further notice 
when margins are unsatisfactory.

The 4 or 5 months of appellant's existence as a “roomer" so 
called in rcsjxmdents’ office, did not leave him ignorant of this 
basis of all his dealings with respondents including that in quest km. 
and he has not pretended to say he was ignorant or to deny the 
receipt of, I imagine, scores of such notices as governing the 
contractual relations between him and res]x)ndents so far as they 
concerned the brokerage business done by them on his liehnlf.

I cannot, therefore, discard that which is therein set forth as 
forming part and parcel of the understanding existent between 
these» parties, or doubt the efficacy of the last sentence thereof as 
maintaining respondents’ right to do as now complained of In-
appellant.

The judgment of the Appellate Division sets forth in more 
detail the facts and circumstances bearing on that issue of fad in 
such a forcible way that I need not enlarge by repetition of same 
here.

My view of the question of illegality raised by the trial Judge. 
so far as of any moment herein, is briefly this: that the counsel on 
each side lieing now agreed that if there was in fact an employment 
of the respondents, it was to conduct purchases on the Crain 
Exchange in Chicago; I am, therefore, unable to see how our 
Criminal Code can have any possible effect on contractual relations 
formed there.

We have no proof of illegality relative to the contracts of such 
a nature there.

I adhere to my view expressed in Beamish v. Richardson 1914). 
16 D.L.R. 855, 49 (’an. S.C.R. 595, relative to the law ; pplicahle 
thereto in circumstances such as in evidence in that case.

The apfieal should lje dismissed with costs.
Duff, J.:—This appeal turns upon the question whether the 

unanimous finding of the Appellate Division, 14 O.W.X. 28V, to 
the effect that according to the terms under which the ap] pliant 
and the rcs]M>ndcnts had conducted their dealings the respondents 
were entitled “to close transactions without . . . notice when
margins are unsatisfactory."

I think this finding is adequately supported by the evidence 
and that the contracts acquired for his benefit under the trans­
actions of August 21 and 26 were held under these terms.
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It seems necessary to add a reference to the opinion of the trial 
Judge that on the authority of Beamish v. Richard non, 16 D.L R. 
855, 49 Can. S.C.R. 595, the orders given by the appellant were 
illegal under sec. 231 of the Criminal (’ode.

I am by no means certain that the transactions contemplated 
by the appellant’s orders were in any relevant sense distinguishable 
from the transactions which certain members of this Court held 
to lie illegal in Beamish v. Richardson. The purchases authorised 
by the appellant’s orders were to lie purchases in the com pit of 
the Chicago Board of Trade and in the usual course of business, 
that is to say, by agents in Chicago; with the consequence that in 
the absence of agreement to the contrary, the agents would contract 
as principals and not as representatives, in other words, the 
purchases and sales would be purchases and sales enforceable only 
by the agent. Robinson v. Mollett (1875), L.R. 7 ILL. 802.

The contracts which were the subject of discussion in Beamish 
v. Richardson, were contracts subject to the “rules, regulations and 
customs” of the \Yinnii>eg Grain Exchange and the Winnipeg 
Clearing House Association, and were contracts in which, by virtue 
of t he rules of the Exchange, the brokers were necessarily principals 
on the one hand as buyers or sellers and the Clearing House 
Association on the other as seller or buyer; and it was made quite 
clear in the evidence that the vast majority of transactions in grain 
in Winni]>eg at that time took place through the instrumentality 
of the Grain Exchange and the Clearing House Association, 
in other words, that the Grain Exchange and the Clearing House 
Association were not merely conveniences for speculation but 
together constituted a large market where a great deal of the grain 
and provision business in Canada was transacted, the brokers, 
Itichardson & Co., being commission merchants trading very largely 
on their own account on this market. It was made quite clear also 
that a commission merchant entering into a contract with the 
Clearing House Association to buy or sell would understand that 
he must carry out that contract either by actual payment or 
delivery or by set-off payments against exigible obligations under 
some other real contract. Such a system of carrying on business 
of course affords opportunities for speculation and must largely lie 
used for that purpise; and the contracts in question tieing of the 
character mentioned, it was held by some mem tiers of this Court

CAN.

8. C.
MALOOF 

BlCKKLL
& Co.
Duff, J.



596 Dominion Law Reports. 150 D.L.R.

CAN.
8. C.

MALOOF 

Bl( KKI.I.
à Co.
Duff. J.

Anglin, J.

Brodeur, J.

in Beamish v. Richardson, supra, that liecauae the customer's 
intention was by means of such contracts to speculate in futures 
merely, with no expectation either of delivering or taking delivery 
in kind of j ny commodity, the transactions fell under the ban of 
the section of the Criminal Code above referred to. Beatnisl, v. 
Richardson, nevertheless, is not a decision upon any point as to 
the application of that section. My brother Idington ami my 
brother Brodeur based their judgment, it is true, upon the view 
just explained of the effect of the Code, but my brother Anglin, 
though expressing an inclination of opinion in the same direction 
explicitly stated that he did not rest his judgment upon that 
ground; while the remaining members of the Court (Davies, ( J 
and myself) took the opixisite view.

In these circumstances 1 should not consider these opinions 
(which did not form in whole or in part the raiw decidendi), to he 
landing on me judicially and I should not feel at liberty to act a.< 
if they relieved me from the responsibility of forming and giving 
effect to my own view: Ex parte Willey (1883), 23 Ch. I). 1 IS. at 
127.

I may add that I entirely concur in the opinion expressed in tin- 
judgment of Ferguson, J.A., that sec. 231 of the Criminal Code 
does not reach the transactions under consideration on this apin-al

The appeal should l>e dismissed with costs.
Anglin, J.—-1 would dismiss this ap]>enl for the reasons slated 

by Ferguson. J.A., in delivering the unanimous judgment of the 
Appellate Divisional Court to which I feel that I can usefully add 
nothing unless it lie to supplement. Nelson v. Baird, 22 D.L.R. 
132, 25 Man. L.R. 244, cited by the Judge on the question of the 
defendants’ right for his and their protection to sell the plaintiff’s 
com, which they were carrying for him, by a reference to Foster v. 
Murphy (1905), 135 Fed. R. 47; Letter v. Thomas (1905), 97 N Y. 
Sup. 121; and Belleau v. Lagueux (1904), 25 Que. S.C. 91.

Brodeur, J.:—-This is a suit l>etwoen a customer and his broker 
concerning the purchase of corn on margin.

The transactions lietween them were very numerous and very 
extensive. It appears that at a certain date, on August 23. 1916. 
the plaintiff Maloof had to his credit a balance of about $2,000. 
and that the respondents, his brokers, were holding for him a corn 
purchase of 25,000 bushels of Decemljer corn. He left Toronto.
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where these sjieculut ions were carried on, on the aliove date, for 
the (’obalt district, with Some friends amongst whom was a Mr. 
Symmes who is also an active stock operator.

On August 20, Symmes called on the telephone the respondent 
firm to inquire al>out the market conditions; and. receiving a 
favourable reply, he gave instructions to purchase for Maloof 
50,(K)0 bushels of May corn. He claims that he was authorised by 
Maloof to give such instructions. Maloof denies it; but Symmes' 
story was accepted by the ( 'ourts below and lam convinced myself 
that if Maloof has not given formal authority to Symmes he has 
at least adopted the order which was given.

That was on a Saturday. On the following Monday the 
market turned for the worse and the brokers telegraphed to Maloof 
for margin money. No answer to their request being received, the 
respondent company sold the 75.000 bushels of corn they were 
holding for Maloof.

They claim having acted on a well known condition of their 
stock transactions and which are to l>e found on their confirmation 
notices of purchase which contained the following:—

It is agreed between broker and customer, that all securities from, time 
to time carried in the customer’s marginal account, or deposited to protect 
the same, may be loaned by the broker, or may he pledged by him either 
separately or together with other securities either for the sum due thereon 
or for a greater sum, all without further notice to the customer. It is further 
understood that on marginal business the right is reserved to close trans­
actions without further notice when margins arc unsatisfactory.

The plaintiff cannot very easily deny knowledge of those 
conditions. He was day by day, and week by week, in the office of 
the respondent company : in fact, his mail was being received there 
and undoubtedly he was aware, according to my opinion, of the 
conditions under which Bickell Co. were carrying on marginal 
transactions. According to those conditions Bickell & Co. had the 
power to sell for the plaintiff the securities which they had in their 
possession. They asked for money on August 28. The market 
was then in a very bad condition; war had l>een declared the day 
before (August 27) by Koumania and on Monday morning corn 
in Winnipeg and Chicago o}>en<\l 4 cents lower than the closing on 
Saturday. The decline' was more than sufficient to wipe out the 
$2,000 that Maloof had to his credit August 23.

Another question has been raised in this ease as to whether this

Bickell
4 Co.
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P2_ transaction was a bond fide transaction or one in violation of the 
8. C. provisions of the Criminal Code.

Uiuor I would tie inclined to think that this case cannot le 
Bickell distinguished from the case of Beamish v. Richardson, 16 D.I..K 

A Co. 855, 49 Can. 8.C.R. 595, hut it is not necessary for me to base my 
Bnxinr. j. judgment ujion this ground.

I am satisfied that the plaintiff lias no case and that the judg­
ment of the Courts below dismissing his action should tie continued 
with costs.

iiiseuii.J. Mionault, J.:—The litigation here lias arisen out of grain
transactions on margin carried out by the resjsmdents, who .-ire 
stock and grain brokers, on liehalf of the appellant, on the Chicago 
market.

As all the facts are fully stated in the judgments appealed from. 
1 may very briefly say that the appellant was a large speculator in 
grain, and for several months—during the greater part of which he 
sjient most of his time in the respondents’ office, where he received 
his mail and was known as a “room trader"—he had I anight and 
sold grain on the Chicago market through the respondents. Un 
August 23, 1916, the apjiellant had a balance of over $2.01X1 in Ins 
favour in the respondents’ hooks, and the latter hail, on August 21. 
purchased for him, on his order, 25,000 bushels of beremlier com 
at 74. On the evening of August 23, the appellant left Toronto 
with a party, including H. D. Symmes, a.prominent engineer, for 
Sesikinika Lake, in Northern Ontario, where he had a house. I : 
August 26, a Saturday, Symmes telephoned to the respondents 
from Sesikinika, instructing them to purchase at the market priic 
for the appellant 50,000 bushels of May com, which the rcs|xmdents 
liought at 78% and 78%, and of this purchase the respondents at 
once advised the appellant bv a telegram sent to Sesikinika. < In 
Monday, August 28, the news that Roumania had entered the war 
caused a break in the grain market and the resjiondents. in the 
forencsin of Monday, sent the following telegram to the appellant 
at Sesikinika: "Roumania declared war on Austria. Wheat broke 
nine rents bushel. Decemlier com now seventy-three. May 
seventy-seven. Please let us have two thousand. Answer."

Receiving no reply, at about the close of the market, in the 
afternoon of August 28, Cashman, of the resjsmdents’ firm, gave 
orders to close out the appellant's account, and to sell his 70.1100
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bushels of corn. The December com was sold at 72*4 and the 
May com at 75% and 75%, with the result that the balance 
standing to the appellant’s credit on August 23, was wiped out, 
and he became indebted to the resj>ondents in the sum of $156.62.

Two questions am involved on this ap]>eal. 1. Was Synunes 
authorised by the appellant to order the purchase of 50.000 
bushels of May corn? 2. Had the resi>ondents the right to sell out 
the appellant s holdings?

The trial Judge found that Symmes was authorised by the 
api>ellant to purchase the 50,000 bushels of May com, and in this 
finding the Judges of the Apjxdlate Division concur. I would not 
disturb this finding of fact, the more so as the testimony of the 
appellant and of Symmes was directly contradictory on this point, 
and the trial Judge lielieved the latter.

The second question is not free from difficulty. The notice 
printed on the confirmation form, that on marginal business the 
right was reserved to close transactions without further notice where 
margins were unsatisfactory- assuming that the appellant had 
received several similar notices, which appears to be a fair inference 
—is printed in very small type and could be easily overlooked. 
But the apjiellant for months had been dealing on a large scale 
with the resixmdents, entirely on margin, spending most of his 
time in the resixmdents’ office, and he had from time to time been 
called on to furnish margins, and 1 cannot Mievc that he did not 
fully understand, when he told Symmes to purchase 50,000 bushels 
of May com, that additional margin, over and above the sum 
standing to his credit, and on the strength of which he no doubt 
considered the purchase of 25,000 bushels of December com fully 
covered, would be required to carry so large a transaction, especially 
as he was far away and fluctuations in the market could lie exj>ectod. 
For the respondents, the carrying of 75,000 bushels of corn in the 
sudden collapse of the grain market, meant a liability of $750 for 
each cent of decline, and I do not think that they were obliged, not 
having received an answer to their telegram demanding $2,000, 
to assume such a liability. It is true that the appellant did not 
receive the respondents' telegrams, including one of August 28, 
informing him of the sale of the 75,000 bushels, until the afternoon 
or evening of Tuesday, August 29, but that was the apixdlant’s 
misfortune—being at a place where there was no telegraphic com-
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find that the respondents did what was ixjssihle to advise the 
ap)>ellant of the situation that had suddenly developed, and the 
apfiellant cannot hlatne them if their efforts to reach him in time

Mignsult. J. were unavailing.
The trial Judge dismissed the ap]>ellunt's action and the 

re*ifondent*’ counterclaim for $15(i.(>2 on the ground that the 
transactions in question amounted to gambling transactions, 
prohibited as such by sec. 231 of the ( 'riminal ( ’ode. The Appellate 
Division, 14 O.W.N. 289, on the contrary, decided that they were 
real purchases and sales under the authority of Forget v. O.stigny, 
[1895) AX’. 318, and similar cams. In this 1 agree, but 1 think, 
for the reasons stated above, that the appellant's ap]>eul here fails 
The counterclaim of the resi>ondents is no longer in question, the 
latter not having ap)iealed from'the judgment of the trial Court 
by which it was dismissed.

The appeal in my opinion should lie dismissed with costs
Appeal dismissed.

ALTA. EDWARDS v. PEARSON.

8. C. Alberta Supreme Court. Apellate Uivinion, Harvey, C.J.. Stuart, Sinnimii* ant 
McCarthy, JJ. (ktotur 20, 1919.

Sale (§ III A—57)—Or <union—Warranty—Alleged hreacii Remedy 
—Conditions or sale vnkm.killed—Remedy.

When » sale of a chattel has taken place and warranty been given to the 
purchaser, he must claim under breach of warranty either setting up a 
reduction in the price or an action for damages: and he cannot, m un 
action against him for the purchase price, rely on the alleged breach to 
justify a defence of failure of consideration.

Statement. Appeal by plaintiff from the judgment of Ives, J„ on an action 
on three promissory notes. Reversed.

F. F. Eaton, K.(’., for ap])ellant.
A. Knox, for res]>ondents.
The judgment of the Court was delivered by

Harvey, C J. Harvey, (’.J.:—This is an api>eal from the judgment of Ivy», J.. 
in favour of the defendants. The action is on three promissory 
notes for $1,450 and interest given for the price of a stallion sold 
by the plaintiff through his agent, one Jarvis, to one of the defend­
ants. At the time of the sale a warranty was given in the following 
terms:—
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Cluny, Albertu, April 2, 1912.
Whereas, A. G. Edwards, of Cl uny, Alberta, party of the first part, has 

this «lay sold to David Pearson of Baslmw, parties of the second part, one 
black Percheron stallion named Mulvani, recorded No. 60244, the said party 
of the first part guaranties said stallion to lie a 00% foul getter, providing 
said stallion shall have received sufficient exercise and been properly handled 
and cared for; and should he prove not to be 60% foal getter, the said party 
of the first part hereby agrees to receive said stallion back, providing he is 
returned in as good and sound condition as when he sold him, and give a 
horse of equal value in exchange and should there be any controversy as to 
the value of any horn© to be given in exchange, the party of the first part 
hereby agrees to select one man and the party of the second part agrees to 
select one man, and the two men so selected shall select a third man who shall 
decide the controversy, and their decision shall be final. The said parties of 
the second part shall have until March 1st, 19— in which to determine 
whether said stallion is a 60% foal getter or not ; after this date, and without 
the party of the first part being legally notified as above stated this contract 
shall be regarded as having been fulfilled.

A. G. Edwards.
M. A. Jarvis.

The defendant# lived at Bashaw, as did Jarvis who had the 
horse in his possession at, and for a year before, the time of the 
sale. The plaintiff’s ranch was at (.’limy, some considerable 
distance from Bashaw. In the spring of 1913, the defendant 
purchaser notified the plaintiff that there was a breach of the war­
ranty and the latter m: de a trip to Bashaw to see about it. Some­
thing was said about an exchange as proxided in the warranty 
but there is a decided conflict of testimony regarding it. Nothing 
definite appears to have been accomplished then or later and no 
exchange was ever made, nor was any ]x)rtion of either principal or 
interest paid, although part of it was more than ô years past due 
when action was brought,

The trial Judge finds that the warranty was not fulfilled, but 
he makes no finding of fact on the matters upon which there was 
conflict of testimony. I le finds that there was no tender of a substi­
tute horse at Bashaw, which is not disputed, and as a matter of 
law holds that that was the place where it should have been 
supplied. As a result lit; holds that the consideration for the notes 
failed and dismisses the action with costs and allows the counter­
claim without costs.

The only counterclaim that appears to be raised is to be found 
in the last paragraph of the statement of defence. The other 
paragraphs set up the breach of warranty and allege that the
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ALTA. plaintiff refused to give another horse in exchange and that “in
8. C. consequence the defendants received no consideration.” Then tin*

Edwards last paragraph alleges ‘‘in the alternative” that, owing to Itn-arh * 
of the conditions of sale, the defendants have suffered damage t<) 
the amount due on the notes and counterclaim therefor.

Harvey, CJ. It is clear that this is only an alternative in the event of the 
failure of the defence of want of consideration and it is also clear 
that the result of the judgment in favour of the defendants iipm 
l>oth is that the plaintiff, instead of the defendants, is calhsl on to 
pay the amount of the notes.

The clerk, who was at the trial, has endorsed on the record that 
the action is dismissed with costs and the counterclaim dismissed 
without costs, hut notwithstanding this, formal judgment lias been 
entered in accordance with the reasons as reported.

I think there can be little doubt that the note made by tin- 
clerk indicates the Judges intention and that if he did use the word 
“allowed” it was a slip for “dismissed.”

With all resjxx-t, however, I am quite unable to understand how 
it can be said that there was a failure of consideration for the notes. 
They were given for a particular horse which the defendant! 
received and that it did not prove to be as good a horse as they had 
ho] ed, could not create a failure of consideration. Their resort 
must lie to the tern s of the warranty which was broken

In 7 Hals., page 481, par. 078, note (o) it is stated that "breach 
of warranty is not failure- of consideration”; and sec. ‘>1 of the
Sale of (loods Ordinance, Cons. Ords. 1911, ch. 39, provides the 
remedies for breach of warranty as (a) to set it up in diminution 
of the price, or (2) maintain an action for damages. In the present 
case, the defendants have adopted the second alternative and it is 
necessary to consider their rights.

The san e section provides that the measure of damage is the 
estimated loss directly and naturally resulting, which in case of 
breach of a warranty of qualit y is prima facie the difference between 
the value of the article ami the value it would have had if it hail 
answered the warranty.

The warranty in the present case, however, expressly provides 
the remedy in cast- of its breach and, in my opinion, until that 1 
failed the defendants could not resort to any other form of remedy 
and indeed they never did attempt to resort to any other, not even
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in the evidence given at the trial. It provides tliat if the hone in 
returned “in as good and sound condition as when he sold him” 
the plaintiff is to receive him hack and give a horse of equal value 
n exchange. This, as well as giving the drfendants the right 
to another horse, gave the plaintiff the right to remedy his broach 
of warranty by such substitution. There was much conflict of 
evidence as to why the exchunge was not made but unfortunately 
the trial Judge has given us no indication of which witnesses he was 
disposed to believe and it is necessary therefore for us to form the 
best conclusions we can without seeing the witnesses. Under these 
circumstances, I am disposed to attach much importance to the 
correspondence, which, though somewhat sketchy, seems to nut to 
he important.

The defendants admit that in 1913 and 1914, though they did 
not use the horse for breeding purposes, they did use it for draying. 
Later a feed bill of $125 was allowed to be run up against it and 
they sold it for that amount to pay the bill, and it sulmequentiy 
died.

It is apparent from the terms of the warranty that the obligation 
to give a horse in exchange does not arise until this horse is returned 
in good condition. The defendants gave no evidence to shew that 
this had Iwen done; in fact, their counsel consistently objected every 
time plaintiff's counsel attempted to bring out any evidence as to 
the horse's condition, and the only evidence of any attempt to 
return the horse is the statement of the defendant to whom tin; 
horse was sold that he met the plaintiff at the hotel in Bashaw in 
July. 1913, and the following questions and answers apj>enr:

Q. 'Fell us what, inversât ion you had at t hat time? A. 1 asked for anot her 
horse. Q. Yes? A. And I t<x>k Midvani hack. Q. Yes, what else? A. He 
uid the horse had proved the year before with Jarvis and in Ponoka 00% 
foal getter, and he didn’t see why he should lie turned down in Bashaw. 
Q. Yes, what else? No answer.

It is apparent that the witness is relating a conversation and 
that there is some error in the reported answer, “and 1 took 
Mulvani hack.” It is probable that what the witness said was. 
“and to take Mulvani back.” Certainly there is nothing in any 
other part of the evidence to suggest that the horse was ever 
actually taken or tendered back.

The plaintiff says that he offered the defendant another horse, 
and told him to select it out of 17 he luul on his much at Cluny
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and 4 at Jarvis’. The case the defendants seek to make out is 
that he insisted on them taking the substitute at Cluny ami that 
they insisted on having it delivered at Bashaw. So far as the 
evidence of the plaintiff goes, it never got to a question of delivering 
the horse but was always one of selecting it.

On Decern lier 7, 1913, the defendant purchaser wrote to plain, 
tiff, evidently in answer to a letter which is not produced, and 
said :—

Just got your letter to-day referring to interest, 1 will pay half of ii tliis 
week, balance the end of month. How will you trade for Mulvani wit h one of 
those that Milton Jarvis has or one down at Cluny. It is impossible for me 
to go down to your place at present.

When he was asked what he meant by agreeing to pay the 
interest, he said that was if plaintiff gave another horse It is 
quite evident that the answer is merely an attempt to explain 
something that seems to tell against him for the promise is to pay 
part of the interest that week, while he says he cannot go to ( luny 
to select a horse at that time. Them was over SI00 of interest «lue 
at that time as well as $450 of principal. What the reply to the 
letter was the evidence does not enable us to tell but it satisfied 
me that the plaintiff did, at some time, give him the privilege of 
selection wh ch he asked for and that he never exercised it.

There is produced a letter of May 11, 1914, to the other defend­
ant in answer to one evidently complaining of not being projierly 
treated. The next letter we have is one from the plaintiff to the 
same defendant dated June 29, 1915, in which he says:

It is now 3 weeks since I saw you and think you have had ample lime to 
have written me re our conversation. It looks to me as though you do not 
intend trying to make some arrangements as to the securing payment on these 
long past due notes. I have waited a long time and if some satisfactory 
arrangements are not made I shall proceed by law to enforce payment, and 
ad oner. So if you wish to save costs and unnecessary expense take my advice 
and get busy. Hoping to get a favourable reply without delay.

That is the last letter produced but it was not until May of 
last year that the action was Itegun, when the first note was 
6 years past due.

The trial Judge based his conclusions on the fact that the 
plaintiff did not deliver to the defendants at Bashaw :i horse in 
substitution but he appears to have overlooked the terms of the 
contract which did not require him to deliver any horse at any 
place until the horse sold was returned to him in good condition.
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The evidence satisfies me that he was willing to exchange, not for a 
horse he would himself select, hut for one the defendants might 
themselves select and that they never made any effort to make such 
selection and that they never returned the horse sold, indeed, the 
evidence does not satisfy me that they ever could have returned 
him in the condition called for by the contract. I think, therefore, 
that the defendants have failed to establish any right to relief for 
the breach of warranty.

I would allow the ap]>eal with costs and direct judgment to be 
entered in the action for the plaintiff for the amount of the notes 
ami interest, with costs. Judgment accordingl;/.
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HOBBS v. GORDON AND THE CANADIAN BANK OF COMMERCE. qüe

Quebec Court of Reine w, Archer, Greenshields, ami de Lor inner, J.l. p i>
December SI, 1918.

Coi'RTS (§ I B—10)—JI'RIHDIL'TION—ATTACHMENT—SALARY OK NON­
RESIDENT—Powers as regards corpork\t and incorporeal 
THINGS.

The courts of the Province of Quebec have jurisdici .'on to maintain an 
attachment of the salary owing to a non-resident, provided that the 
garnishee was served within the Province and made no protest, and that 
(he debtor did not dispute the jurisdiction at any time. But the Courts 
cannot order the sale or disixeitinn of corjxireal property, such as a 
moveable, situate wholly within another Province.

[Hunk of British North America v. Stewart (1892), 1 Que. Q.B. .Vi.
Perkins v. Berman <V Regal Films Ltd. (1918), ‘>6Que. S.C. 28, referred to.j

Appeal by defendant from the judgment of the Superior Statement 
Court (Que.), in an action in which the salary owing to the defend­
ant, a non-resident of Quebec, was attached.

The judgment of the Superior Court, which is affirmed, was 
delivered by Mr. Justice Letellier, on December 19, 1917.

A seizure was made by the plaintiff on the salary of the defend­
ant, working at Vancouver, in the hands of the garnishee, in 
virtue of a judgment obtained by the defendant, from the Superior 
Court, on July 4, 1917.

The garnishee declared that the defendant 
is in the service of the bank at Vancouver, at a salary of $1,800 /*t annum, 
in addition to wliich he receives the British Columbia Allowance for married 
managers of $400 per annum, plus a 3|>eciul temporary war allowance of $200 
per annum, the whole payable semi-monthly, on the 10th and 25th. Such 
salary and allowance are not paid from Montreal, but from and in Vancouver; 
the accountant there prepares the cheques which are signed and delivered in
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Vancouver. Defendant in engaged by the head office of the hank in Toronto, 
and this branch has no jurisdiction or authority over him. Defendant 
formerly in employ of the bank, in Montreal, and was later transferred to 
Vancouver.

The Superior Court uphold the seizure as follows:
Considering that the tiers-saisi has appeared and has not denied the 

jurisdiction of this Court ;
Considering that the tiers-saisi can be condemned to pay what it owe* 

to the defendant against whom there is a judgment within the limit of this 
jurisdiction;

Doth declare the said xaixu' arrêt tenante, and doth condemn the vid 
tiers-saisi to pay 25% of the regular salary of SI,MOO in accordance with the 
terms of the arrangement, etc.

H. I). Malhemn, for plaintiff ; Blair, Larerlif and Huh, for 
defendant.

de Lokimier, J.:—The defendant appeal# from a judgment of 
the Superior Court to the Court of Revision, and sets out his 
reasons for apixtal thus:—

To summarize, therefore, we submit that the judgment np|iealcd from 
is in error:

(a) Inasmuch as it constitutes a seizure of effects and moneys Itcyund the 
jurisdiction of our Provincial Courts;

(b) Because it exposes the tiers-saisi to lie ordered to pay the amount 
awarded by our Courts a second time in the Province of British Columbia, 
where the debt due by the tiers-saisi to the defendant is properly payable and 
exigible;

(c) Because it exposes the defendant to the seizure of his salary in every 
Province of the Dominion, and in fact in every country in which the hank may 
establish an office and do business.

The first reason altove Is serious; the other two are only 
inconveniences which would result from the law, if our < ’ourts 
have jurisdiction in a case of this kind. The defendant pleads 
that the plaintiff had no right to make a garnishment of n.nvaMr 
goods and chattels found outside the limits of the Province of 
Quebec; in other words, that our Courts can only allow ;i garnish­
ment of movable goods and effects situated in the Province of 
Quebec. It is necessary to make a distinction hen» between a 
corporeal movable and an incorporeal one such as a right to a 
salary. Our Courts have no power to order a garnishee, summoned 
by a garnishment after judgment, to bring into the Pm vira» of 
Quebec corporeal movables declared to be in his possesion in 
another Province, by virtue of a contract made there; hut 1 think 
that our Courts have the right to say to this hank that it must pay 
over to a creditor in the Province of Quebec to whom ( >union v
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indebted for wages, an incorporeal movable which is or will lie 
owing to this foreign debtor, especially when the garnishee and 
debtor were summoned regularly before the Court of their juris­
diction.

lot us examine, first, if the garnishee and the defendant have 
lx*en regularly summoned, and next if our law applies to the 
salary seised by the plaintiff in this action. By art. 27 of our 
Civil Code, a stranger can be followed, although not resident in tin- 
Province of Quebec, “and made to carry out his contractual 
obligations, even in a foreign country.” The garnishee bank who 
wishes to pass as a stranger can therefore be followed in this 
Province even if he has no domicile in Montreal. The defendant 
bank has lieen summoned, by a garnishee order after judgment, 
before the Superior Court in Montreal, where it has a business 
office. In the order it is described as being a laxly politic duly 
constituted, having for the Province of Quebec, its principal 
office1 in the City of Montreal. It has not taken exception to this 
description.

A copy of this garnishta* order has been served on this office. 
The Court of Appeal, in a cast* of Hank of li.X.A. v. Stewart 
(1892), 1 Que. Q.B. fit), has held that this is equivalent to j>ersonal 
service. The garnishee, a legal person, has them been summoned 
at its recognized domicile, in the City of Montreal. It has 
appeared and answered twice to this order, and so it has submitted 
to the jurisdiction of the Court. Cordon was also named as a 
defendant in the records of the Court where the judgment was 
rendered. This is the legal domicile of tin» defendant, according 
to the meaning of art. 679 C.C.P. He has api>eared by his attor­
neys, and has not taken exception to the jurisdiction of the Court, 
which decided against him in the original action. He has also 
submitted to this jurisdiction. All the parties art* then regularly 
before the Court. We have seen that the bank has declared that 
the defendant was in its service at a salary of SI,800 ])er annum, 
payable every fifteen days. What is the law that should I» 
applied to the garnishment of this debt? It is the law of the 
Province of Quel>ec.

Here is how art. 6, C.C., secs. 2 & 3 reads: “Movables are 
governed by the lawr of the domicile of the owner. It is the law of 
lower Canada that applies where there is a question of the juris-
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diction of Courts, procedure, execution or distress. The laws of 
Lower Canada relating to persons are applicable to all those 
found there, even if they are not domiciled there.”

And it is this way in France:—
Everyone is agreed to apply the French law to moveables of at rangera 

insofar as personal offerts, privileges and even executions are concerne-!, save 
Delsal (Tit. prel. sur art. 3 C.N., pp. 23 &. 24). With more reason, says Huger 
Ip. 402, bottom of No. 407 and No. 408 Traité de la Saisie Arrêt) and it is 
quite evident the execution will be valid if it is made personally on the third 
party defendant, domiciled in a foreign country, but found at the time in

But there is a difference between an execution obtained against a third 
party defendant not a citizen, and not served either at his domicile in Fram e, 
or personally while in France, and one served either at his residence or jx'rson- 
ally out of the jurisdiction. For example: when the summons is served out 
of the jurisdiction it immediately stops all payment which is owing at home 
and out of France on the judgment, for the simple reason that nothing prevents 
the third party defendant or his clerk, who have money owing to the defendant, 
from complying with the notice of judgment, from the moment when it is 
served. On the other hand, when the summons ig served at the domicile in 
France of the third party defendant, it stojw all payment which would he 
made at that place, but when he owes money outside of France, he must have 
time to notify Ids agents or representatives who are in the foreign country, 
to pay the judgment. Before the expiration of this time it would be unjust 
to blame him, if Ins agents paid this money for him in ignorance of the garnish­
ment which is found afterwards not to have any effect.

A garnishment says Dalloz (Rép. vo. Garnishments No. V is 
distinct from all other kinds of judgments in that it can only be 
exercised against things which are outside of the possession of 
a debtor. That, is its essential character. But one of the means 
of executing judgments and of seizing movables in the jioHscsNion 
of a third party is by garnishment after judgment (C.C. art. 6701. 
It has the effect of placing the goods and délits which an* owing 
from a third party under the control of the Court, and of sequester­
ing the eonximil objects under this control so that the third party 
is constitutes! a guardian of them for the time being (C.C1. art. tiSO).

Dorion, J., in a dissenting judgment in Gault v. Rolxrfcon 1877 
21 L.C.J. 281, has expressed the following opinion on the subject: 
“This Court has no more power over the property and effects 
situated in Ontario than if they were in China or in any foreign 
country.”

According to this view', our Courts can only attach the goods 
or debts which are situated in the Province of Quoliec. 1 conclude 
from that that if same goods situated at first in Ontario happen
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to be brought at a given moment into Quebec in the pomoagion of a 
third party who is passing through Montreal, our Courts have 
power to. issue a garnishee order. For example, I suppose that 
the third party was in our case a person who was passing through 
Montreal having in Ills cravat a diamond of great value belonging 
to the defendant , then the plaintiff could, according to this view, 
attach it in his hands, because the diamond pinned to the defend­
ant’s cravat was no longer in Ontario, but in Quebec. These 
principles a re followed in France (Dalloz No. 222):—

But if the third party has a domicile in France, although he does not 
reside there habitually, the existence of this domicile will permit of a valid 
service of a writ of attachment. When there is a question of a lien, a preference, 
or an execution against moveables of prohibiting their alienation or of pro­
nouncing or declaring a moveable succession in a case of escheat for the 
benefit of the public treasury, or finally in the case of proliibiting the export 
of moveables, in all these cases the law of the place where the moveables are 
in fact found must be applied. That which is said of moveables applies not 
only to corporeal moveables but also to incor|>orcal ones for the same reasons.

Demolombe (No. 96, Hub-title p. 103): ‘‘With the result that 
moveables conHidered individually ant only governed by the law 
of their actual situation."

Rut the law applies to incorporeal goods also (C.C. art. 374). 
An active debt is an inconwreal moveable. The salary owing by 
the third party to the defendant is an active debt, a debt which 
follows the iierson who owes it. This debt is attached more 
closely to the person who owes it than the diamond pinn<*d to a 
cravat. If then this ]H;rson is found to lie in the Province of 
Quebec, the debt which he owes is there with him. Our Courts 
have power to assume control over this debt which accompanies 
the person of the debtor wherever he goes.

In Fngland the same principles prevail. We find in Dicey 
on Conflict of Laws, 2nd ed. 1908. p. 709, the following:—

First. English lawyers give the widest possible extension to the meaning 
of the term “procedure." The expression as interpreted by our Judges, 
includes all legal remedies, and everything connect ed with the enforcement of 
a right. It covers, therefore, the whole field of practice; it includes the whole 
law of evidence, as well as every rule in respect of the limitation of an action 
or any other legal proceeding for the enforcement of a right, and hence it 
further includes the methods, c.g., seizure of goods or arrest of person, by which 
a judgment may be enforced.

Smmdly. Any rule of law' which solely affects, not the enforcement ol a 
right, but the nature of the right itself, does not come under the head of 
procedure. Thus, if the law which governs, e.g., the making of a contract, 
renders the contract absolutely void, this is not a matter of procedure, for it
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affects the rights of the parties to the contract, and not the remedy for the 
enforcement of such rights.

The plaintiff, by his garnishment, far from attacking the nature 
of the right of the defendant against the third party, desires on 
the contrary, that it lie respected so that he can seize the fruits 
of the defendants latxmr which are owing to him by virtue of a 
hiring contract for ]>ersonal services, namely, his salary, which 
is in the jxisscssion of a third party domiciled here, and that it le 
placed under the control of the Court lief ore which I Kith parties 
are regularly found. To sum up my opinion on the (pastion 
submitted in this action, I would say that a distinction must lie 
made lietween corporeal goods and incorporeal goods which 
consist of rights or debts. When it is a question of the first class 
of gcKxls, our Courts cannot order them to lie given up by a third 
party when the corporeal gixxis are not de facto under their juris­
diction. If the third party txwsesHcs go<xls out of the jurisdiction 
of our Courts, e. y., in another Province of the Dominion, although 
the corporeal goods are in fact the property of a defendant against 
whom a judgment has been rendered by our Courts, nevertheless 
such a third party cannot lie called upon to bring these goods into 
our Province so that they may lie sold here, according to our laws 
of promlure and of execution of judgments. In this ease the 
judgment creditor can only proceed by an action to declare an 
executory judgment in the Province where the corporeal goods arc 
situated. On such a judgment the Court of the Province where 
the corporeal goods are situated will order a sale after judgment 
according to the laws of procedure of that Province.

But when, as in this case, it is not a question of corporeal goods 
or rights, but of an incorporeal right or debt owing by a third party 
to defendant against whom our Courts have rendeml a judgment, 
then as it is not a question of a sale of corporeal chattels hut 
only to declare valid a judicial assignment in favour of the plaintiff 
of an inconxireal debt due by the third party, such assignment 
resulting from a garnishee order (C.C.P. art. 692). Our Courts 
have in this case, jurisdiction over this third party, who owes this 
money, although the debt is owing to the defendant by virtue 
of a contract made in a foreign country, provided that the defend­
ant and the third party have I wen legally summoned More our 
tribunals. In this case the defendant and the third party have
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been legally summoned liefore this ( ourt, and in fact have expressly 
accepted our jurisdiction.

The third party, a debtor of the defendant, does not suffer any 
prejudice through this garnishment, nor through the fact that it is 
absolved of its obligation in Montreal instead of in Vancouver. 
The judgment in declaring the garnishment valid, operatea as a 
judicial transfer of the debt to the plaintiff, but it respects the terms 
of the contract; the third party can only lie compelled to pay 
according to the terms of his argeement. If part of the debt, is 
owing, judgment will lie entered for this amount, and if the 
balance is not yet due according to the terms agreed on, at the 
request of the plaintiff, the garnishment is declared to lie valid 
and binding, according to the terms and at the iieriods agreed on 
in the contract between the defendant and the third party. The 
defendant cannot suffer any prejudice «(her. No prejudice has 
l>een proven.

In these circumstances, I am of the opinion that the judgment 
of the ('ourt Iielow, which only gave approval to the principles of 
rights expressed here, should lie confirme*l with costs.

Since writing out these notes, the Court of Revision has come 
to a like decision, in a case of Perkin» v. Herman and Iteyal Films 
(1918), 5(5 Que. S.( ’.28,and the plaintiff-litigant refers to the author­
ities there mentioned and the law quoted.

Gkeenshieldh, J.:—The learned counsel for the defendant 
gives the (ourt the benefit of a number of citât ions from many 
learned judgments rendered both near and far. If I did not feel 
myself bound to distinguish these judgments from the present case, 
I would readily follow, but, with all respect, I must renew the 
expression of my opinion made at the argument at Bar, that it is 
not a case involving a question of civil rights as existing in the 
different Provinces, and as defined by the B.N.A. Act, but is 
purely and simply a question of jurisdiction of the Montreal (’ourt.

I.et it first lie observed that there is no statement in the record 
as to what the right of the* defendant would be under the law of 
British Columbia. There is no proof of what the law of British 
Columbia is under circumstances as disclosed in the record. 
Therefore, in the absence of proof, we must assume, and I do 
assume, that the law of the Province of British Columbia is the 
same as the law of the Province of Quebec.
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We, therefore, have this situation: we have a tiers-saisi,, 
summoned Mow» Court that has complete jurisdiction, so i;,r 
as the tiers-saisie is concerned; that tiers-saisie makes a dcvlara- 
tion. which under our law amounts to a declaration of indebted,»-.. 
The defendant is legally summoned lieforo the Montreal ( mirt 
upon these proceedings, and does appear lieforo the Mont nul 
Court in these proceedings, and does not except to the jurisdiction 
Therefore, and finally, we have a tiers-saisie declaring lief on- this 
Court its indebtedness to a judgment debtor, the defendant »l»> 
hapjiens at the time being to reside in British Columbia, and that 
indebtedness in law arose from a contract of engagement made in 
the City of Toronto, through what is called, the “Head otiicc'' 
of the bank.

I adopt the statement of de Lorimier, J., that while tlie 
Montreal Court would lie without power to order the sal,' or 
disposition of movable property wholly situated in another 
Province, that the Montreal Court has full jurisdiction to order a 
tiers-saisie, who is properly liefore this Court, to pay to the seizing 
creditor, the plaintiff, moneys that it, the tiers-saisie. owes to the 
judgment debtor, the defendant, who happens to reside in another 
Province; and for that reason I would confirm the judgment 
a quo with costs.

The only case in our Court which would seem to lie in conflict 
with the opinion expressed herein is the case of (loodhue v. O'burn 
St The Bitlon it- Maine Hailway (1900), 17 Que. S.C. 201. a caw 
in the Circuit Court for the County of Stanstead, White. .1 In 
that case it w as the tiers-saisie and not the defendant who raised 
the objection, and to that extent the case is distinguishable from 
the present.

The confusion into which the counsel for the defendant lias 
fallen seems to be in the difference between domicile and residence 
The defendant never changed his domicile: he did change, his 
residence to another Province.

Tice counsel for the defendant would seem to seek comfort 
from the provisions of art. 6 of our Civil Code. It does provide 
that moveable projierty is governed by the law of domicile. What 
it means, I suppose, is that a person residing in Lower Canada, 
but not having his legal domicile there, the laws of his domicile 
govern his movable property, even if that movable property is
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situate*! within the Province of Quebec. Hut the section adds 
that the law of Lower Canada is applied whenever the question 
involved relates to the distinction or nature of the property, to 
privileges and rights of lien, contestations as to possession, the 
jurisdiction of the Courts, the procedure and the mode of execution 
and attachment, etc.

Now once more, and at the risk of rejietition, let me emphasize 
that, so far as this record shews, the amount of money seized is due ormnehieids. J. 
by the tiers-saisie in Montreal : it could not t>e otherwise. It may 
be that tiers-saisie would pay it in Toronto: as a matter of con­
venience it might he paid in Vancouver; hut so far as this record 
shews, the amount is due hy tiers-saisie in Montreal and before 
this Court. If that lie a correct statement of fact, then in my 
opinion, the whole matter is disposed of.

Much as I would like to give this case the international iitqiort- 
ance the counsel would apparently wish. I can see in it nothing 
more than a simple question of procedure and jurisdiction, and 
that entirely governed by the law of this Province.

Archer, J.:—The rules concerning the service of ordinary Arehw.j. 
writs of summons apply to the seizure by garnishment, art. (179 
C.C.P, The garnishee has an office in the Province of Quebec, 
to wit, in the City of Montreal, when» the writ was duly served.
The garnishee is within the jurisdiction of this Court.

No exception to jurisdiction was taken, neither by the defend­
ant, nor hy the garnishee. The garnishee declared that it was 
indebted to the defendant in the sums therein mentioned.

We have not hen- to deal with property or effects situated in 
the Province of Ontario, but simply with the declaration made 
by the garnishee that it was indebted to the plaintiff in the sum 
mentioned in the said declaration. We have to deal with this 
case as presented. **

Seeing the case of the Bankof B.X.A. v. Stewart (1892), 1 Que.
Q.B. 56; Chapman v. Clark (1859), 3 L.C.J. 159; Perkins v.
Berman & Regal Films (1918), .56 Que. SX'. 28, 1 am to confirm.

Apjteal dismissed.
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ONT. Re RICHER.
8. C. Ontario Supreme Court, Ap/iellate Division, Meredith, C.J.C.l'., Riddell, 

Latrhford and Middleton, JJ. November 28, 1919.

Wills (6 III (•—125)—Construction—Devise and bequest to widow— 
“Free ube” ok estate for life—Remainder if any to childiux 
—Application to realty and personalty.

A devise* and bequest of the testator’s realty and peraoimlly to Iijh 
widow who is to have the “free use" of the same for life, with wlmt 
remains “unspent" to the children, has the effect of giving the widow a 
life estate only in the realty, with remainder to the children in fee. and 
whatever remains of the personalty on the widow’s death will go to the 
children.

[Re Johnson (1912), 8 D.L.R. 74fi, 27 O.L.R. 472, approved.)

Statement. Motion by the widow of Honore Richer, deceased, for an order 
determining a question as to the true interpretation of the will of 
the deceased.

The judgment appealed from is as follows:—
Motion for construction of the will of Honore Richer.
Mr. St. Jacques, who appeared for two of the testator's children 

on the argument, was then authorised to represent the other 
children as well, all lieing in the same interest.

What is to lie determined is, whether the testator’s widow take*, 
under his will, an absolute interest in his estate or only a life- 
interest. The question is one of construction, to lie derived from 
the language of the will itself. The testator gave, devised, and 
bequeathed to his wife “the free use of all my estate both real and 
personal for her lifetime.”

Had this been the only reference to the interest given her, 
doubt would not have arisen; but this provision in her favour is 
immediately followed by this other : “After my said wife’s decease 
the balance of my said estate that will remain unspent, if any, 
I give, devise, and bequeath to my four children to be divided 
among them in equal shares.”

The testator evidently contemplated his wife “using" and 
“spending” the estate at her discretion and without restriction 
as to amount or the purposes for which she was empowered to use 
or apply it. Reading the two provisions together, the true con­
struction seems to lie that, given this unqualified right to use and 
spend the estate, the interest she then acquired was not a mere 
life-interest or a life-interest with power of appointment over the 
corpus, but an unrestricted and absolute interest. What the four 
children would, on their mother’s death, take, is, in view of the
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shove disposition in her favour, too uncertain to create an enforce­
able trust in titeir favour.

There are many rejx>rted decisions on the construction of wills, 
in language nearly but not altogether similar to ttiat employed 
here; but I can find none binding n e to an opinion different from 
that 1 have already expressed.

On the argun ent an affidavit of the person who, on the testator's 
instructions, drew his will, was offered in evidence to shew what was 
his intention. That evidence is not admissible, and I did not accept 
it. The question is not what the testator intended, but what was 
his intention expressed in and to be derived from the will itself.

Order accordingly; costs of the notion out of the estate.
C. A. Seguin, for appellants; E. R. E. Charier, for respondent.
Meredith, C.J.C.P.:—The testator gave to his widow the 

free use of all his property, real and personal, for her lifetime: 
and he gave to his four children, to lx- divided among them 
in equal shares, the balance of his said property “that will remain 
unspent,” after his widow's death, “if any.”

Kelly, J., on a motion for the construction of the w ill, held that 
the widow took the whole property absolutely; that the gift to the 
children was void for uncertainty.

That ruling is obviously opposed to the testator's will: he 
intended, and said plainly, that his children were to get all that 
remained unspent by their mother, if any.

It has always been impossible for n e to understand why the 
Court should not permit such a will to take effect; what very good 
reason there could lx1 for considering a gift, which those concerned 
n ight find no difficulty in understanding, or giving effect to, void 
for uncertainty ; and, in such a case as this, if what the w idow is to 
take, in addition to a life-estate, is too uncertain, why it, not the 
gift oxer at her death, should not fail.

Most of the cases, in which the gift over failed, were cases in 
which, if given effect, it would cut down a prior certain gift, or else 
there were son e special circumstances supporting the ruling.

The more recent cases in this Province, as well as elsewdicre, 
incline more towards giving effect to that w hich the testator desired, 
and which he plainly said was his will: see Bibbens v. Potter (1879), 
10 Ch. D. 733; British and Foreign Bible Society v. Shapton (1905), 
7 O.W.N. 658; Re Couinlock (1915), 8 O.W.N. 561; and Matte v. 
Matte (1915), 8 O.W.X. 605.

Hr
Rich eh.
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The word “unspent” is applicable to many more things than 
n onev, things which would 1* unspent, as for instance household 
furniture, as long as they remained serviceable or useful.

If that were not so, the implied gift in question might In* held 
to be applicable to money only, and the widow’s right to sjicnd 
confined to it.

My understanding of the will is that the widow is to have tin- 
use of all for her life, and all that remains at her death, unsjiont, 
in the sense of not worn out as to goods and chattels, and as to 
money all tliat is unexpended, if any, in Ixtth cases, is to go to the 
children. The word is quite inapplicable to the land.

The word “unspent” is applicable to all parts of the estate, 
except land, for all may be spent in the sense; of “ worn out," 
except money, and it only can be spent in the sense of “parted 
with,” in exchange for other things; and in the way in which it is 
applicable to each it should lx* applied to each. It would be making, 
not interpreting, a will, to adjudge that, under the wonl “sjient." 
land and goods could l>e sold and the money realised spent

It ought to lie too plain for any kind of n isumlerstanding. that 
the testator did not mean that the widow n ight, immediately after 
his death, sell all and squander the money realised. Yet the judg­
ment in appeal gives her that power. If he meant to give her the 
estate in that way, he knew how to say so, and would have so 
given it.

I am in favour of allowing the appeal, and of giving to the word 
“unspent” the meaning I have indicated.

What is meant in such cases as this, as I understand it, is set 
out more fully in the Shapton case, 7 O.W.N. 658, before referred V).

There will be no order as to costs.
Riddell, J.:—The late Honore Richer made his last will and 

testament which (leaving out formal parts) reads as follows: -
“I direct that all iry just debts, funeral and test: men tan 

expenses, be paid and satisfied by my said executor as soon as may 
be convenient after my decease.

“I give, devise, and liequeath to my wife, Celanie Richer, the 
free use of all my estate both real and personal for her lifetime.

“After my said wife’s decease the balance of my said estate 
that will remain unspent, if any, I give, devise, and bequeath to 
my four children to lie divided among them in equal shares."
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His estate consisted of a sn all house and lot, worth about *500, 
and notes and cash nlxmt $1,4(X) or a little leas.

I pon a motion at the Ottawa Weekly Court, my brother Kelly 
held that the widow takes “an unrestricted and absolute interest” 
in ti e said estate, ami the children take nothing. The children 
now appeal.

Many cases were cited to us as deciding that “the free use” of 
an estate gives the beneficiary a fee sin pie in the estate: and it is 
quite beyond question that these words can lx»ar this interpretation. 
Hut here there is in plain contemplation of the testator the chance, 
if not the expectation, of a “balance” remaining of the estate at 
the tin e of his widow 's death. This would lx> quite inconsistent 
with the hypothesis that she took everything.

In Couard v. Larkman 11888), 60 L.T.R. 1, the majority of the 
House of Ix)r<!s hod occasion to consider words not dissimilar: and I 
prefer the judgment of the majority to the minority judgment of 
a very able and learned Lord Chancellor.

The balance is w lint “ will remain unspent,”—one kjtends money, 
not land-—and the word “unspent” is quite inappropriate to land, 
while wholly applicable and appropriate to money.

The cognate word “expend” lias the connotation of paying 
out, if not quite the original and etymological sense of weighing 
out—and “spend” implies the same conception. Selling land is 
no mom spending it than is mortgaging ‘ ‘expen. ling :’ ' see per Keke- 
wich, J., in In rc Marquis of Bristol's Settled Estates. [1803] 3 Ch. 
161, at p. 166.

1 am of opinion that the widow, while she takes a life-interest 
in the land, cannot disjxise of it, cannot “spend” it—and that the 
children take on her death.

As to the personalty, the late Chancellor's lun inous judgment 
in He Johnson (1912), 8 D.L.R. 746, 27 O.L.R. 472, is entirely 
correct, and it covere this case.

I would allow the appeal w ithout costs here anti below.
Middleton, J.:—The widow is given “the free use of all my 

estate both md and personal for her lifetime,” ami “after my said 
wife's dtrease the balance of my said estate that w ill remain un­
spent, if any, I give, devise, and bequeath to n y four children to 
lie divided among them in equal shares.”

44—50 D.L.R.
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Haultain, C.J.8. 

Newlando, J.A.

This caw falls within the decision in He Johnson, 8 D.L.R. 
746, 749, 27 O.L.R. 472, 477: “Property may be given for life 
with a jxjwer to expend capital, followed by a valid gift over of tin- 
unexpended part." In tliat caw the Court adopted the statement 
of Jaires, L.J., in In re Thomson's Estate, 14 Ch. D. 268, 204: 
“The widow took nothing but an estate for life w ith a full power of 
enjoying tlie property in specie, so that if there was ready n onev 
it need not be invested, but she might spend it, and she night use 
the furniture and enjoy the leaseholds in specie."

Here the widow* may have the money and if need bo spend it, 
but the land, which she cannot spend, must remain, and in it 
she has a life-estate only.

Each party may well l>ear its own costs of the appeal.
Latcheohd. J., agreed with Middleton, J.

Appeal allourd.

McCABE v. CURTIS.
Saskatchewan Court of Ap/teal, Haultain, C.J.S., Newlands, Lamont and 

Elmtod, JJ.A. October 22, 1919.

Appeal (§ XI—720)—To Supreme Court or Canada—Special leave— 
Exceptional grounds.

The mere fact of a difference of opinion, on a question of fad, ainon* 
the member» of the Court of Apix-al for a Province is not u sufliciein 
reason for granting s|icciul leave to appeal to the Supreme Court of 
Canuda.

(Milligan v. Toronto R. Co. (1909), 18 O.L.R. 109, followed.]

Motion for leave to apjieal to the Supreme Court of ( unada 
from a judgment of the Saskatchewan Court of Apjieal, (1919), 48 
D.L.R. 767, in an action for seduction. Refused.

./. N. Fish, K.C., for appellant.
W. F. Cameron, for respondent.
Haultain, C.J.S., concurred with Newlands, J.A.
Newlands, J.A.:—In this case the appellant asks leave to 

ap]>eal to the Supreme ( 'ourt of ( anada, the amount in controversy 
not exceeding $1,000. He also asks to have the time for apjieal 
extended, 60 days having expired since our judgment 48, D.L.R. 
767.

The rule in question provides that no apjieal shall lie in such 
a caw unless special leave is granted.

Now are then- any s]>eeial grounds in this case?
The trial Judge decided on a disputed question of fact that
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defendant seduced the plaintiff and granted her damages. This 
Court was equally divided upon the question of fact as to the 
defendant's liability. VVo were all of the opinion that certain 
evidence was inadmissible, but quite apart from that two Judges 
held that there was evidence shewing that defendant was liable.

The ordinary principle that the Court will not reverse the trial 
Judge on a disputed question of fact, is, in my opinion, applicable 
in this case, and the fact that the Court of Appeal was equally 
divided in their conclusions drawn from this disputed testimony 
emphasizes the fact that there was a disputed question of fact 
decided by the trial Judge.

I am of the opinion that the decision of the Court of Appeal in 
Ontario in Milligan v. Toronto If. Co. (1909), 18 O.L.R. 109, 
applies to this case, and that leave to apjieal should l>e refused.

Lamont, J.A., concurs with Newlandh, J.A.
Elwood, J\A. (dissenting):—This action, which is one for 

seduction, was tri<*l before Bigelow. J., who awarded damages to 
the plaintiff, for the seduction of his daughter. t’|>on an equal 
division of this Court the ap|)eal was dismissed with costs. The 
defendant now moves for leave to appeal to the Supievie Court of 
Canada.

With, I confess, considerable hesitation. I have come to tin* 
conclusion that leave to apjw»al should be granted. 1 have come 
to this conclusion Ijecause, ujxm reading the evidence, it is quite 
apparent that the child which was born, and, as claimed, as the 
result of the seduction, was l>orn a very considerable period prior 
to the date ujxm which it would under ordinary circumstances lie 
bom if the defendant were its father. The evidence of Dr. Corbett, 
to my mind, very clearly establishes that fact, and his evidence also 
establishes the fact that if it were prematurely born there would be 
some evidence of that apparent at its birth. 1 am of the opinion 
that the onus was cast ujxm the plaintiff of shewing that the child 
was prematurely lx>m. In the absence of evidence that it was 
prematurely l>orn the presumption is that it was Ihuti after the 
usual ]>eriod of gestation, and consequently the defendant cannot 
he the father. There was no evidence that the child was Inirn 
prematurely. The question of upon whom falls the onus of proving 
the premature birth w as not argued before us on the appeal.

SASK.

C. A. 

McCabe

Xewland* J.A.

I»raoBt, J.A. 

Elwood. J.A.



620 Dominion Law Reports. |50 D.L.R.

SASK.

C. A. 

McCabe 

Curtis.

El wood, J.À.

QUE.

CR.

Statement.

The* trial Judge in his judgment says:—
Mr. Fish argued that the birth taking place before the usual period of 

gestation would raise a presumption against 1 he seduction on the date alleged. 
But Dr. Corbett stated that it was not an impossible birth, but occurred before 
one would expect it. There is no evidence to shew whether the child is a 
nine months' child or not. The improbability on this |»oint, to my mind, is 
not so great as to off-set the probabilities arising from the matters previously 
referred to.

The trial Judge does not seem to have considered the question 
of upon whom, under the circumstances of this case, falls the onus 
of proving that the birth was premature. He seemed to have Urn 
satisfied to n*st his judgment upon the fact that, a child might Ik* 

ltorn before the usual period of gestation had expired. If the child 
was not of premature birth, then the plaintiff's case undoubtedly 
fails, and if the onus is on the plaintiff to shew that the child was 
ltom prematurely the plaintiff has failed on that onus. This ques­
tion of onus is, I apprehend, one of law, and is, I think, a proper 
quest ion to be submitted to the Supreme Court of Canada. I 
would therefore grant leave to ap]M*al.

Motion rrfuned.

FULLER v. BROMPTON PULP end PAPER Co.

Quebec Court of Review, Demern, Weir and dr Loritnier, JJ.
March 18, /»'».

Waters (§ II D—95)—Dam—Flooding waters—Overflow- Dam va 
Prescription -Quebec Streams Commission—C.C. arts. .>M, 
1053, 2201. R.8.Q. 1909, arts. 7295, 7290.

The owner of lands damaged by the overflow of water caused In the 
construction of a dam on a river can claim damages against the owner of t lie 
dam. notwithstanding art. 2201 C.C. Nor does the authority given by 
Parliament to the Quebec Streams Commission in relation to the damming 
of the river or the acquisition of works thereon, interfere with the rights 
of the owner whose lands are damaged or his right to claim further 
damages in the future.

Appeal from the judgment of the Superior Court (Que in 

an action for damages for injury to land. Affirmed.
The judgment apjiealed from is as follows:—
The action is in damages for $1,000, based on the following facts: The 

plaintiff is the owner of certain tracts of land on the shores of Lake Aylmer and 
St. Francis River. The defendant ixtssesses, below plaintiff’s pro|N-rties, 
several mills, and across the river a dam to hold hack and store the water for 
the use and benefit of its mills. The plaintiff alleges that this dam r:ti«-s the 
water beyond the banks of the river and overflows his lands.

The defendant, pleads that its dam and mills existed for more than •‘>1* 
years, and that the company has done nothing, since the plaintiff acquired 
his properties, to cause said dam to hold hack more water than before. More-
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over, by virtue of the provisions of the Provincial Statute 5 Geo. V. 1915, eh. 4, 
certain powers were conferred upon a Commission, and the said Commission 
is proceeding to carry out works, and is acquiring works and improvements on 
the St. Francis Hiver and tributary lakes, including the dam in question in 
this cause, and has entered into a contract for the purpose of building a storage 
dam at the outlet of the St. Francis IAlike, which said dam will be built <luring 
the summer of 1916, and will have, amongst other eflfects, that of decreasing 
the flow of water during the spring freshets, the high water of the spring 
complained of by the plaintiff being caused, not by the said dam, hut by the 
cutting of the forests and the sudden melting of the snow, and the more rapid 
precipitation of the water occasioned thereby, and the building of said dam, 
and the regulation of said water will prevent the extreme high water of the 
spring freshets.

The Superior Court maintained the actions for $500 in the following

Considering that, for the 5 years preceding the bringing of this action, 
which was commenced on Septemlmr 29, 1918, and for many years Itefore 
that, i.e., since August, 189S, the plaintiff was the owner of the 8 lots con­
tenting which damages are claimed in the present action.

That during that time and for a long time previous to that, the defendant 
owned a dam thrown across the St. Francis river which held and dammed up 
its waters as well as that of its tributaries, including Aylmer lake:

That the said lots are situated above the said dam:
That the defendant has always used the said dam to hold hack water 

which it needed to feed the mills which it owned a little lower down the said

That in several years the defendant, in order to better hold and dam up 
the water wliich it needed, had raised tin» sides of the said dam several feet;

That during the 5 years aforesaid, the water thus dammed up by the 
defendant had risen and overflown on the said plaintiff's lots and had flooded 
them to a great extent ;

That the plaintiff limits the damages which he suffered to the last 5 years, 
while at the same time claiming future damages;

That the flooding of the plaintiff's lots, which continued each year in the 
course of the said last 5 years, from the spring until late in the summer, had 
deteriorated and damaged them considerably, and had caused them to lose 
much of their value as building lots;

That it is established that these lots, before the flooding which the 
plaintiff complains of, were purchased by him for the pur|ioso of annulation, 
that after being purchased at a low price, they then rose in value, and that 
before, and but for the flooding in question, and the damage which they 
suffered thereby, they were, and would lie, worth at least $100 each.

[The recitals which follow only deal with the evidence of witnesses who 
have estimated the damages, and with other questions of fact.)

That the said sums of $825 for deterioration of the lots, $50 the cost of 
the wharf, $50 for repairs, and $75 for moving hack the buildings on the lots, 
make up altogether the sum of $500 which the plaintiff has a right to, and which 
paid in a lump sum, is a sufficient compensation for all damages, past and 
future, by reason of the maintaining of the said dam by the defendant:

That this is not a case where art. 2261 C.C., applies, relating to pre­
scription, as there is no question here of damages caused by a delinquency or

QUE.

C. It.
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quasi-delinquency of the defendant, but of damages resulting from an art 
rendered legal by a statute which gave the defendant the right to build the 
dam in question, free from responsibility for any damages suffered by riparian 
owners, arts. 729f> and 7296 R.8.Q., 1909.

That the defendant has not acquired and could not acquire it right by 
prescription to maintain the dam in question;

That there should Ik* no red net ion of damages suffered by the plaintiff In 
reason of his erecting his cottage and buildings in the place where he has 
erected them;

That the defendant has not proved that the plaintiff has committed any 
wrong which would render him liable for any imprudence in erecting his 
cottage at the said place;

That it has not been established that the plaintiff could have form-en or 
had reason to believe that in placing his cottage and his other building* ui 
the place where they are, he ex|)osed himself to the suffering of the damage* 
complained of; That the plaintiff in exercising his right to the enjoyment of 
his property in an absolute manner, could in the present case, without living 
subject to any reproach, build his cottage wherever he pleased; art. 41 Hi ('.(' 
That the agreement between the defendant and the Quebec Streams Commis­
sion, to which the plaintiff was a stranger, could not absolve the defendant 
pom the consequence of his acts which have given rise to damages claimed by 
the plaintiff; That the defendant has alleged that the works constructed to 
overcome the said inundations were done in the course of the summer of I'.Uti, 
but that neither in the investigation which liegan on October 17, Itlhi, nor 
since then, has it established, or tried to establish, that them* works were done; 
That, moreover, the object which the said Commission had in view in building 
these works to diminish the inundation of waters in the lake and in the Si. 
Framis river, and to diminish the floodings which the ri|iarian owners had 
suffeied and would suffer, could never Ik* carried out :

For these reasons the actions of the plaintiff is allowed, the defendant « 
statement of defence is thrown out, and the defendant is ordered to pay tin* 
plaintiff the lumpsum of $.ritM) for all damages past and future, to which lie has 
a right by reason of the maintenance by the defendant of the said dam. and 
for the reasons mentioned in the action, with interest computed from tin* «lay. 
and with costs.

Camjtbell ami (iendron, for plaintiff.
('ate, Well* and White, for défendant.
'1 he judgment of the ( ourt wrs <leiivenal by
Demers, J.:—I do not believe that under the circumstances 

the Judge has done wrong in allowing damage, once and for all. 
It ia not proven that the defendant’h works are teni|>orar\. More­
over the defendant ahould include in hia damages the damage done 
by the neighbouring owners. But the plaintiff had no recourse 
against the Government unless the latter consented to it V to 
the amount awarded, it seems to me to he justified by the e\ idcnce. 
For these reasons I would confirm tin* judgment ap)N*aled from with 
costs in the two ( ourts. Judgment aecartlirmly.
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BRAGG v. ORAM.

Ontario Supreme Court, A n lu ll ate Division, Meredith, C.J.C.P., Riddell, 
Latchford and Middleton, JJ. November 88, 1919.

Costs ($ II—28)—Scale—Action in Kvpremk Court—Proper JURIS­
DICTION IN COVNTY COURT—CoVNTY CoiRTH AcT, R.H.O. 1014. 
ch. 50, secs. 22 (lb) and 2N—Set-okk—Rule 649.

When an action has lieen brought in the Supreme Court of Ontario, 
wliich might properly have been brought in a County Court by virtue of 
the County Courts Act. secs. 22 and 2H, the costs will be taxed on the 
County Court scale, and the usual set-off under r. 649 granted.

(.Vorfin v. Hannister (1879), 4 Q.B.l). 491; Stiles v. Keelestone, (ltK)3| 
1 K.B. 544, referred to.)

Appeal by the « lefen<hints from the ruling of the principal 
Taxing Officer that the plaintiff’s costs of this action, which was 
brought in the Supreme Court of Ontario, should lie taxed on the 
scale of that Court.

The judgment Rp|M*aled from is its follows:
The plaintiff brought this action for an injunction against 

the defendants to restrain them from blocking, ploughing up, 
sowing grain upon, or in any other way interfering with the use 
of certain streets, and for a mandatory injunction requiring them 
to restore the said streets to the condition in which they were 
prior to the defemlants taking possession them if, and for damages 
for the loss sustained by the plaintiff by reason of the blocking 
of the streets.

In his statement of claim the plaintiff alleges that he is the owner 
of lots 003 to 688 inclusive, and lots 778 to 803 inclusive, according 
to a plan of subdivision of the vest part of lot 67, concession 1, 
west of Yonge street, registered as No. 133 in the registry office 
for the north ruling of the county of York, and tlmt the defendants 
have closet! the said streets shewn on the plan and interfered 
with his use thereof, by ploughing up the same and sowing grain 
thereon and making the same impassable, “thereby stopping the 
use of the said streets by the plaintiff and his tenants in going 
to and from the premises owned by him.”

'fhe judgment disposing of the action provides “tlmt the 
defendants, their servants, agents, and workmen, lie and they are 
hereby perpetually restrained from ploughing up or otherwise 
©Instructing those parts of Madison avenue and Laurier avenue 
lying lietween Bathurst street and the east limit of Hastings 
street, and those parts of Main street ami Hastings street lying 
lietween the south limit of Liuricr avenue ami the north limit
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of Madison avenue, as sliewn on plan No. 133," and that tlie 
defendants should pay to the plaintiff his costs of the action

Upon the taxation of the plaintiff’s bill of costs, rendered 
on the Supivn e Court scale, the Taxing Officer was proceeding to 
tax the hill on that scale, when objection was taken to his cluing 
so on the following ground :—

"The defendants object to the taxation of the said bill of mts 
on the Kuprone Court scale, on the ground that the plaintiff's 
action was of the proper competence of a County Court, ami tl» 
Judge at the trial made no order that the costs should le un tie 
Supren e Court scale, and the defendants object to the- ruling of 
the said Taxing Officer that he is not entitled to a set-off for so 
much of his costa on the Supreme Court scale as exceed* the 
taxable costs of defence which would have lieen incurred in tlie 
County Court."

Evidence was offered on tcelialf of Imth plaintiff and defendants 
liefore the Taxing ( Ifficer as to tlie value of tlie lands of tlie plaintiff 
w hich were in question, and it disclosed that the lan h>, inc luding 
the buildings, were worth from $700 to $1,800.

'I he Taxing Officer, in his reasons for determining that lie 
should complete the taxation on the Supren e Court scale. :« 
he did, says:—

“In this ease 1 am asked to assume tliat, tcontuse of the1 com­
paratively low value of the land, any damage arising must neces­
sarily have Icecn trivial, and to find that in fact the judgment in 
one for non inal damages, which could lutve lieen recovered in 
a County Court. I fail to see why I should assume or find any thing 
of the kind. It is true that the statement of claim cud cd (or 
unstated damages, but this claim was not pressed, and would 
seem to have lieen entirely disregarded at the trial, whore the 
action was proceeded with as if for an injunction only, and judg­
ment delivered accordingly,"

The contention of the defendants on this motion by way of 
appeal from said taxation is that tlie action was one for injury 
to land con ing within the County Courts Act. H.S.t ). lltll. 
ch. 59, sec. 22:—

“(1) 'Hie County and District Courts shall liave jurisdic tion 
in:— (e) Actions for trespass or injury to land when
the sum claimed does not exceed $500, unless the title to the land
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is in question, and in that case also where tlie value of the land
does not exree<l 5500, and the suiu plain ed does not exceed that 6-1
amount.” Bkauo

I am of the opinion that the Taxing < MKcer was right in his 
conclusion tluit this action, though there was an incidental claim 
for damages, was in the n nin one to prevent tlie defendants from 
olstrueting, to tlie detrin cut of the plaintiff, certain streets or 
highways lew ling to his land and affording access tliereto. The 
injunction which was asked to restrain the defemlants from this 
interference was the main thing in question. The juilgment at 
the trial seen s to make this plain.

I do not think, therefore, that clause (c) is applicable nr 
conclusive against the plaintiff.

Clause (i) of sec. 22 (1), which is as follows, “All other actions 
(or equitable relief where the subject-matter involved dims not 
exceed in value or amount $500,” would appear to be the one 
applicable, if any. Rut it is plain that it docs not so apply, 
because the subject-nuvtter involved is the land of the plaintiff, 
which is in excess of *500 in value.

I think the Taxing Officer proceeded on the right principle, 
and that tlie appeal must be dismissed with costs.

IT. E. Raney, K.C., for appellants; T. It. Ferguson, K.C.. for 
respondent.

Middleton, J.:—The sole question u|k>u this appeal relates wid.n*.». i 
to tlie scale of costs. The defemlants contend that the action 
n ight have Icon brought in a County Court; and so, under Rule 
649, the costs awarded must lie taxed upon the County Court 
scale with a right of set-off.

The plaintiff purchased certain jots laid out upon a sub- 
diviéon plan, and the defendants luive now acquired title to 
tlie remaining lots. The location is distinctly suburban, and the 
sulslivision scheme was the dream of a promoter having a vision 
which has not ripened into realisation. The defendants have 
ploughed up the land, villa lots and streets, which are visible to 
the eye upon the plan, but not upon the ground. The plaintiff s 
land is in the centre of tlie block, and upon it is an old house.
The mode of access to it when the place was a farm was over a 
farm-lane, but this lane" is now owned by the defendants. The 
n ode of access on pnperjs over the streets laid out upon the plan,
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and this is the only lawful neuns of access, and the one in actual 
use. If the defendants could acquire title to this house and land, 
the whole place could liecome a farm once more, but so long as 
the plaintiff refuses to sell he has the right to have these streets 
remain. The defendants having ploughed the highway, tlie 
plaintiff alleges this to lie a nuisance, interfering with his rights 
in such a way as to entitle him, as particularly prejudiced, to 
maintain an action. Doth parties assert that these streets are 
public highways, and for the purpose of this case I assume tliis 
to be the fact.

At the trial judgment was given in favour of the plaintiff, 
awarding an injunction restraining the defenilants from further 
ploughing the streets or otherwise obstructing access to the 
plaintiff's land.

Vpon the record it is hard to sec w hat issue there was for trial. 
The plaintiffs title is adit itted, the right to use the streets is not 
denied. All that is said is that it was not practicable to farm the 
defendants’ lots without ploughing up the streets, anil that the 
defenilants were ready to permit the plaintiff to use the old farm- 
lane if he objected to going on the ploughed land.

The learned Judge below, affirming the ruling of the Taxing 
Officer, held that the action could not have been brought in a 
County Court, liecausc the action concerned the plaintiff s land, 
which was worth over 1500.

The case was argued liefore us as though it came under clause 
(c) of sec. 22 (I) of the County Courts Art or under clause ii of 
sec. 22 (1).

I think that the action comes under clause (6), “Personal 
actions, except actions for criminal conversation and actions for 
liliel, where the sum claimed does not exceed $500," and tliat the 
action is a personal action witliin the meaning of that rlaiue. 
It is nothing more than an action for damages for an obstruction 
to a highway and for the abatement of the nuisance caused bv the 
obstruction.

Vnder sec. 28 the Court (County Court) can grant all appro- 
priate remedies in any action where the cause of action is within 
its jurisdiction.

An injunction or a mamlatory order is a remedy, and it is 
not a cause of action. At one time these remedies had to be
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sought in the Court of Chancery, but under the Common Law 
Procedure Act the Common Law Courte were given the right 
to grant injunctions, and by the Judicature Act of 1881 the 
power to grant all appropriate remedies was conferred upon the 
County Courte. This provision has liecn now transferred to the 
County Courts Act, and, modified in form, appears as see. 28.

Martin v. Bannister (1879), 4 Q.B.D. 491, a decision of the 
Court of Appeal, deals with the whole subject, and is conclusive.

Clause (») of sec. 22 (1) is not in this way rendered meaningless, 
as it applies to actions to set aside conveyances, to actions for 
specific performance, and all other actions for equitable relief 
where the subject-matter does not exceed in value the sum of
my

So far as Ross v. Yokes (1909), 1 O.W.N. 2«1, is in conflict with 
the views expressed, it must lie regarded as overruled b this decision. 
In the days of technical pleading the distinction between a trespass 
to the plaintiff's lamls and a nuisance upon a highway interfering 
with access to his abode would have l>een regarded as too obvious 
to permit of discussion.

The appeal must l>e allowed with costs.
Riddell and Latch ford, JJ., agreed with Middleton, J.
Meredith, C.J.C.P.:-—The single* question involved in this 

appeal is: whether this action is one within the jurisdiction of the 
County Courts.

The action is entirely in respect of common law rights. The 
complaint is only of injury to the plaintiff's land, an obstruction 
of his right of access to it from a highway, such obstruction being 
a nuisance in such highway: and the redress sought is damages 
and an injunction.

The case is one of rather a trivial, and altogether a litigious, 
character.

The plaintiff is the owner of some lots in a subdivided plot 
of land, of most of w hich lots the defendants are still the owners. 
The highways in question had not been made into roads but still 
remained much as if part of the plot.

In war-time the defendant* desired to make tlieir land pro- 
ductive, and so ploughed it and put in a crop; and in doing so 
were obliged to plough through these nominal highways.

The plaintiff complained ; and the defendants pointed to the

ONT.
8. C.

Oram.

Middleton. J

Kiddell. J 
latchford, J.

I
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OWT* impossibility of cultivating the land in any other way, and t<i
8. C. the plaintiff having no real need, nor really any use, of these » ,.

Hraoo They itid not deny any right asserted by the plaintiff, and in-lt-e-i
OsiM a“'<* ** (OU*<* 8° through the crops if he wished to insist upon
—- exercising a needless right.

C l.c.p.' No question of title of any kind was in any way raised : on Un- 
contrary, the dcfenilants admitted all the property-rights which th< 
defendants claimed, as well as their own wronginlaw in ploughing up 
the ways, objecting only, apparently, to the plaintiff's iuireason.il ,|e- 
ness in going to law about such rights, under all the circumstance.

And the plaintiff's damages were so little in fact, if n-ally 
any more than nominal, tliat he proveil none, and took judg cut 
for an injunction only: and I feel bound to say that I am unable 
to perceive why any such relief should liave been sought or granted, 
as the thing complained of came to an end with the harvestnic 
of that crop, ami there was mi suggestion, nor any ground fur 
any reasonable suggestion, that the defemlunts threatenc I or 
intended to put in another; a thing not to Ite thought of after 
such litigation as this, and the position which the défendante 
took in and out of it.

It is said that in such a case as tliis an injunction is grunted 
when anil only when the complainant is specially injured, an-l it 
is necessary to preserve his rights from irreparable injury, in a 
plain case, liaving due regard to the public inti-rests, anil «here 
he is not estopped: seethe cases coiloctcd in the Cyclops-lia of 
Law and Procedure, vol. 37, pp. 253-5.

The action is a personal action at common law for damages 
with a claim for tlie additional relief of an injunction, and none 
the less so though some may put the cart Is:fore the horse and 
call it an action for an injunction and ilamages—and in such 
an action Count)’ Courts liave juristliction even for trespass 
or injury to land when the title to the land is not in question or if 
in question its value does not exceed 1500—when the amount 
claimed does not exceed $500: the County Courts Act, sec. Î2 
(1) (n) and (c): and they have also the additional power to giant 
an injunction, in such a case, under sec. 28: see McConnell »• 
McGee (1917), 37 D.L.R. 486, 39 O.L.R. 460.

The plain words of the Act so plainly embrace this case as tv 
exclude any need to look for any cases upon the subject: yet,
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an it is altogether in point and conclusive on the question, the i__*
case of Martin v. Bannister, 4 Q.U.D. 491, may l»e referred to S. C.
usefully. Tlterc it was held that an injunction in such a case pRA(Ki
as this is a remedy only. It is thus put by the Court of Appeal, oraii

affirming the judgment of the Queen’s Bench Division: “If there —-
has lieen actual damage, there is hut one cause of action for which cj.c.p.'
them are two remedies; damages and an injunction. The County 
Court then has power to entertain a claim for <lamages and at 
the s;inte tin c an injunction to prevent a «‘petition of the injury.”
The same ruling was made in the case of Stiles v. Ecclestone,
[1903] 1 K.B. 544, in which the relief claimed and granted was 
injunction only. The words of sec 89, of the enactment in 
Kngland under which those* cases were decided, are rotated in 
sec. 28 of the County Courts Act here, and so those cases are 
precisely in point.

The appeal should lx> allowed, and the taxation had on the 
basis of the case l>eing one within the jurisdiction of County 
Courts; ami the appellant should have*his costs throughout.

Ap/nal al town!.

REX v. RUSSELL. MAN.
Annotated. ------

K. B.
M,itnlolni Kiny'f Hindi, Mather*, C.J.K.H., iissniintc .lustires sitting with 

him by request. Mû'-ilonnlé anil Metcalfi. JJ. October, I, /til9,

1. Hail and recognisance 16 I 16)—hKiunont conspiracy Former 
MISDEMEANOUR—{’ll. CoDK, SECS. 14, 134, Gt)8.

Although seditious conspiracy (Cr. Code, mt. 134) w:u» » misdemeanour 
and not a felony before the abolition of the distinction 1 «tween felonx 
and misdemeanour (Cr. Code, see. 14 , there is no absolute right after 
committal for trial to bail either on liaheas corpus or on a summary 
application. In either ease the question of hail is in the discretion of 
the Court under Cr. Code, see. (M)K.

[See Annotation at end of this case on Bight to Bail for a misde­
meanour.]

Application on habeas corpus to admit to hail certain ixunons statement, 
committed to gaol to await trial on a charge of seditious conspir­
acy (Cr. ( 'ode sec. 134). Application granted.

h. J. McMarray, for applicants; A. J. Andrews, K.C., and 
F. M. Burbidge, K.C., for the Crown.

Mathers, CJ.K.B.:—This is an application for an order cJ$!b* 
to admit to hail R. B. Russell and seven others who have l>een
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committed to tlie common gsol at Winnipeg to await tiieir trial 
upon the charge that they
during the yean 1617, 1618 and 181» did conspire and agree with one another 
and with other peraone unknown to carry into execution a eeditiour intention, 
to wit., to bring into hatred and contempt and to excite disaffection against 
the Government and constitution o< the Dominion of Canada and the Govern, 
ment of the Province of Manitoba and the administration of justiue and also to 
raise discontent and disaffection amongst His Majesty's subjects and to pro- 
mote feelingi of ill-will and hostility between different classes of such subjects 
and were thereby guilty of a seditious conspiracy.

Subeequent to the commitment a similar application was 
made by the accused’s counsel to Cameron, J„ of the Court 
of Appeal, sitting as a Judge of this Court, and was by him refused. 
In the argument before Cameron, J., counsel for the accused 
contended that they were entitled to bail as of right, but submitted 
that if a Judge had a discretion to grant or refuse bail that dis­
cretion should under the circumstances lie exercised in fawrur 
of the grant.

The contention that bail is a matter of right was Irascd chiefly 
upon Ex parte Fortier (1902), 6 Can. Cr. Cas. 191, 13 ({ue K.H 
251, a decision of the Court of Apjieal of Quebec. In that case the 
accused had liern committed for trial u]xin two charges, vis., forging 
of an order on a poet office savings bank and theft of a large 
sum of money. He subsequently applied to a Superior Court 
Judge for bail and was refused. Later he was brought More 
the Court of Appeal ursm a writ of habeas corpus and was hy 
that Court admitted to bail. In the judgment of the Court, 
delivered by Wurtelj, J., it is stated that in the case of indictable 
offences which » ere classed as misdemeanours More the distinction 
between felonies and misdemeanours was abolished by the ( 'ode, 
the accused is entitled to bail as of right hut that in all oilier 
cases the granting or refusing bail rests in the sound discretion 
of the Court. This statement of the law is a mere obiter dictum ; 
as it was not at all necessary to the decision of the matter More 
the Court. Theft, one of the chargee upon which Fortier hsd 
been committed, was, before the Code, a felony. At commoe 
law forgery was a misdemeanour, but forgery of a document 
such as Fortier was charged with forging had been made a felony 
by the Forgery Act. 1861. The case More the Court was there­
fore one which More the Code would have been classed :is felony 
and consequently the question of whether or not bail in the caw
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of a miadenieanour waa a matter of right or a matter of discretion 
was not in issue.

Although the Fortin case is not binding upon me, I would 
be very reluctant indeed to refuse to follow a decision in )>oint 
of so distinguished a Court as that of the Court of Apjieal of 
Quelier, arising ujKin a law common to tioth Provinces but a mere 
dictum is not entitled to the same consideration.

In hngland it is said that in cases of misdemeanours bail is a 
matter of right: Archiliald, Criminal Pleading, 112; in cases 
of felony there is no doubt that it is discretionary. The same 
rule prevailed in Canada until 1869, when by the Act, 32-33 Vic. 
1809, Can. stats, r. 30, s. 53, the question of granting or with­
holding bail was made discretionary in cases of misdemeanour 
as well as in cases of felony. Manitoba had not then been taken 
into the Dominion, but this particular section was re-enacted 
in the Code and so became tlie law of Manitolia. That section 
is the prototype of s. 698 of the Code, and since its enactment 
both classes of crime liave been on the same footing with respect 
to trail. I have read the judgment of Cameron, J„ and 1 entirely 
agree with him on that point.

Mr. McMurray urged the somewhat novel argument that 
although the Court had a discretion, if the application were 
made summarily under s. 698, yet it had no such discretion if the 
application were made by writ of habeas corpus. In other words, 
that the jurisdiction of the Court depended upon the avenue 
through which it was approached. The object of the writ is to 
bring the party into Court in order that he may make his appli­
cation, but the law to he administered is the same as though 
the application were made in a summary way. I hold therefore 
that notwithstanding that the offence charged is a misdemeanour, 
the question of bail is in the sound discretion of the Court.

Vpon the question of discretion Mr. McMurray contended 
that the only matter to be considered was whether or not the 
accused, if admitted to bail, would lie likely to apiiear for trial. 
1 am not prepared, without much fuller consideration, to hold 
that regard may not also lie had to questions of public safety 
tod that the Court would not lie justified in refusing the appli­
cation upon the sole ground that the public safety might lie 
endangered by permitting the accused to lie at large. That
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was apparent I y the ground upon which Cameron, J., refused 
to areede to the application made to him. He was influenced 
by the allegation that the accused had broken the undertaking 
upon which they were released when first taken into custody. 
Affidavits by T. J. Murray, one of the counsel for the accused, 
and by three of the accused, William Ivens, John Queen, and 
George Armstrong, were read before me. These affidavits are 
uncontradicted, and they explain the circumstances upon which 
that allegation was founded. They shew that after having I sen 
hailed upon (heir undertaking not further to participate in the 
strike then prevailing, certain statements were published which 
placed them, as they allege, in a false light. They then went to 
Mr. Andrews, the prosecuting counsel, and stated that they 
refused to lie longer bound by the undertaking, whereupon liy 
arrangement with him, they again surrendered into custodv 
and were unconditionally re-admitted to Isail in double the amount 
previously fixed. The affidavits of the three accused further 
state that to the licet of their knowledge none of them since that 
time have iwen active in promoting strikes or disturl nrircs 
although some of them did address meetings protesting against 
the recent amendment to the Immigration Act. This material 
was not liefore Cameron, J. No evidence was addured liefore me 
upon which I could find either that the accused would not likely 
appear for trial if granted bail or that jiennitting them Pi le 
at large on liail would lie likely to endanger the public |ieace, 
if that he a projicr matter for consideration, as to which I express 
no opinion. Under all the circumstances 1 think Isail should I* 
granted. If when at large they or any of them do anything wluch 
brings them within the ambit of the criminal law they may le 
re-arrested upon that new charge.

Because of the great public interest involved in this prosecution 
and liecause bail had once I seen refused by a brother .Indue.
I asked my brothers Macdonald and Metcalfe to ait with me 
while hearing this application, and I have the satisfaction of 
knowing that they Isoth concur w ith me in the views here cxpriwaod.

I therefore order that the accused lie admitted to bail in 
$4,000 each, with two sufficient sureties in $2,(XX) each.

Application granted
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ANNOTATION. Annotation.
Right to Boil on Commitment for a Misdemeanour.

The criticism made in It. v Hustell, ixqiorted aliove, of the 
dictum in ex parte Fortier (1902), 6 Can. Cr. Cas. 191, 13 Que.
K.B. 251, appears to have no further authority than oliiter dicta, 
lor the Court having concluded to allow the hail to Hunwell and 
others charged with seditious conspiracy it made no difference 
in the result of the case whether the Court's conclusion was hawed 
u|kui a judicial discretion under Code, sec. 698, or ujwtn the 
bill teas corpus practice apart from that section under the Habeas 
Corpus Act, 31 Car. II., ch. 2, anil the common law. The differ­
ence of opinion lietwoen the Court of King's Bench of Quelioc 
tad the Court of King's Bench of Manitolia may lie said to de­
pend u|>on the question whether or not Code sec. 698 (former 
sec. 602 of the Code of 1892), has any limitative effect u)ion hail 
of iiersons committed for trial who apply for hail hy means of 
the writ of halieas corpus. If it does not, then the Italiens Corpus 
Act, 31 Car. II., ch. 2, has still to he construed in its reference to 
felonies and misdemeanours. As regards the mode of prosecu­
tion. the distinction lietween felony and misdemeanour was 
sliolished hy the Canadian Criminal Code of 1892, sec. 535, and 
this enactment is now sec. 14 of the Criminal Code, 1906. Not­
withstanding the statutory aliolition of the distinction, it may 
still lie necessary to limit the effect of prior statutes dealing in 
tonne with misdemeanours so that it will not apply to a Code 
offence which hut for Code sec. 14 would he a felonv. It. v. Fox 
(1963), 7 Can. Cr. Cas. 457, 2 O.W.R. 728. The Criminal Code 
did not re-enact or repeal the Halieas Corpus Act, and it may 
be questioned whether Code secs. 698-701 were intended to inter­
fere in any way with the powers and duties of a superior ( "ourt 
exercising halieas corpus jurisdiction. The procedure apjiears to 
have been intended as an alternative one, involving less delay and 
expense than that of halieas corpus. The title to the first Cana­
dian Act, in which these Code provisions appeared, 32-33 Viet.
(1869), ch. 30, was "An Act respecting the duties of Justices of 
the Peace out of Sessions in relation to iiersons charged with in­
dictable offences.” The statutory power of liail to which the 
discretion was attached was not limited to Courts or Judges 
of Courts having power to entertain a halieas corpus motion. It 
included, with some limitation of the class of offences, Judges of 
the County Courts which had no halieas corpus jurisdiction, and 
as Pi Judges of superior Courts enabled them in their discretion 
to order hail liefore justices, w hich |siwers, More the enactment, 
might have lieen exercisable on habeas corpus hy the Court iu

iv -90 D LB.
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Annoimtion. term or hy a single Judge sitting for and exercising the function 
of the Court, or by a single Judge in the special contingencies 
provided for by the Habeas Corpus Act. The distinction be­
tween the class of functionaries given special powers under Code 
sec. 698 and a provincial superior Court of criminal juriadiel ion 
is made in Code sec. 699 in its reference to the “order of a luperior 
court of criminal jurisdiction for the Province in which the accused 
stands committed.’’ The statute from which Code sec. 698 is 
taken conferred its enabling powers in furtherance of the assimila­
tion of the laws of Queliee, Ontario, Nova Scotia and New Bruns­
wick (32-33 Viet. 1869 (Dom.), ch. 30), and the same phraseology 
has been followed throughout: “Any Judge of any superior or 
county court, having jurisdiction in the district or county within 
the limits of which the accused is confined.” Compare 32-33 
Viet. (1869) (Dom.), ch. 30, sec. 53; R.S.C. 1886, ch. 174, sec. 82; 
Cr. Code, 1892, 55-56 Viet. (Dom.), ch. 29, sec. 602; Cr. Code, 
R.S.C. 1906, ch. 146, sec. 698.

And throughout all this legislation is the enactment contained 
in the present Code, sec. 701, that the same order concerning the 
prisoner I wing bailed or continued in custody shall be made as 
if the prisoner was brought up upon a habeas corpus. This, it 
is submitted, was intended to preserve all the rights to bail which 
could be had on habeas corpus. The disjiosal of the case is to 
be in like manner to the disposal on a habeas corpus although 
the power under sec. 698 to direct that the justices take bail 
probably would not involve the penalty to which a Judge would 
be subject under the Habeas Corpus Act for improperly refusing 
bail for a misdemeanour.

Another consideration which favors the view that in Canada 
for a misdemeanour bail is a matter of right, is that see. 23 of 
the Indictable Offences Act, 1848 (Imp.), which was probably 
the basis of the Canadian Act of 1869, was interpreted so as not 
to displace that doctrine in England. Under that Act it wai 
declared that a justice of the peace might, in his discretion, admit 
to bail for certain felonies and certain misdemeanours; but it 
was held that such special power and discretion made it none 
the less obligatory on a Judge to bail on habeas corpus as there­
tofore in the case of a commitment for trial for a misdemeanour. 
Reg. v. Bennett (1870), 49 L.T.J. 387; Reg. v. Atkins (1870), 19 
L.T.J. 421; and see Re Frost (1888), 4 T.L.R. 757.
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CANADA and GULF TERMINAL R. Co. v. FLEET.
Quebec King'* Bench, Archambcaull, C.J.. Laveryne, Croea, Carrot and Pelletier, 

JJ. April 3, Z8/S.

CumiERH (I IV B—521)—Public Utilities Commission, Quebec— 
Authority—Submission or Dominion company—Right to order
TRAINS or ONE COMPANY TO RUN OVER LINES OP AN OTHER.

The Public Utilities Commission, Quebec, has no authority over 
Dominion utilities, but it has the right to order trains of a Dominion 
company to run over the lines of a company over which it 1ms supervision, 
when the Dominion company does not question its jurisdiction, and is 
ready and willing to submit to its authonty.

[R.S.Q. 1909, art. 742.)

The facts are stated in the judgments following.
Appeal from a decision of the Public Utilities Commission 

refusing a declinatory exception filed by the appellant against the 
application of the respondent. Affirmed.

Heneker, Chauvin and Walker, for appellant.
C. V. Darveau, K.C., for intervenant.
Archambeault, C. J.:—This application, dated June 11, 1917, 

states that the Bay of Metis is a summer resort frequented by a 
large numlier of Montreal families; that, for several years past, the 
Intercolonial Railway had a right to run its trains over the line of 
the appellant company from Mont-Joli to Bay of Metis; that this 
year the two companies could not agree upon the amount to be 
paid for these running rights; that the appellant demands an 
exorbitant amount; and that the public will suffer greatly if the 
right is denied.

The application asks that the Commission make a provisional 
order, or adopt some other adequate means, to assure to the public 
the right to travel over the line of the appellant company during 
the summer tourist season of 1917.

The Commission allowed the justice of the application, and 
made an order compelling the appellant to allow the Intercolonial 
cars to run over its line from Mont-Joli to the Bay of Metis, on 
certain conditions therein mentioned, and summoning the two 
companies to appear tieforc it on June 2(ith, in order to fix the 
amount which should lie paid to the apjiellant by the Intercolonial.

On June 26, the matter was adjourned to July 10. On July 10, 
the appellant filed the declinatory exception now lief ore us.

This exception sets up two grounds of want of jurisdiction : 
1. The Intercolonial is a Dominion railway, and the Commission
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has authority only over Provincial utilities. 2. The Commission 
has no authority to order a railway company to allow the trains of 
another company to run over its lines.

I ought to mention here that the general manager of Dominion 
Government Railways intervened in the case on appeal, anil it is 
he who now upholds the position taken by the respondent More 
the Commission. The respondent is disinterested in the mal tor 
This is easily understood: He has obtained his ends; the Inter- 
colonial cars have run upon the appellant's line during the whole 
tourist season of 1917 and it is now only a matter of determining 
the amount which should be paid to the appellant for such use of 
its line.

The appellant claims, in the first place, as I hare just said, that 
the Commission has no authority in the present matter, Ireoause one 
of the two companies concemod is a Dominion company. The fact 
is that the Intercolonial Railway is not only a Dominion company, 
but is the actual proiierty of the Dominion ( iovomment.

It is very true that the Commission has not supervision over 
Dominion utilities, and that it cannot issue any orders to compel 
them to execute, or refrain from executing, anything whatsoever. 
But I see nothing in the law which takes away the right of the 
Commission to exercise the power it possesses with regard to 
Provincial utilities, if it is asked by or for a Dominion company.

The chairman of the Commission rightly said, in his judgment, 
that the only question to decide here is what remuneration the 
Intercolonial Railway should pay to the appellant for its running 
rights over the line. There is no obligation imposed on the Inter­
colonial. It is a right which is given to it, upon its request, but it 
can only exercise this right on certain conditions, which it must 
fulfil.

The want of jurisdiction set up by the appellant should have 
been set up by the Intercolonial. If the Commission inqxwed 
running rights upon the Intercolonial Railway in favour of the 
appellant, the Intercolonial would lie quite justified in denying 
the jurisdiction of the Commission. But in the present case it is 
the Dominion company which makes the application, and it, is the 
Provincial company which claims that the Commission cannot 
compel the Dominion company to carry out what is asked for. 
The Provincial company therefore asks for a declinatory exception,
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which the Dominion company could take advantage of, hut which 
it cannot itself plead. In other words it would 1» a question here K. B. 
of want of jurisdiction rations personae, w hich can only Is) pleaded Canada 

by the party who claims that he is not subject to the jurisdiction terminal 
of the Commission. R. Co.

The second complaint of the appellant is that the ( 'ommission pJL 
has not the right to order a company to allow another company to -----
run trains over its line.

Art. 742 of the R.S.Q., as amended by 1 Geo. V., 1911, (2nd 
Sees.) ch. 14, sec. 4, states that “the ('ommission shall have general 
supervision over all public utilities subject to the legislative author­
ity of the Province of Quebec." It adds that the Commission may, 
as to equipment, appliances, safety devices, extension of works or 
systems, reporting and other matters, make orders necessary for 
the safety or convenience of the public.

It is claimed that the words “and other matters" should Ice 
limited to matters of the same kind, ejusdem generis, such as 
those referred to in art. 742.

The provision has a more extended me ming, in my opinion. It 
must he read in its entirety to obtain the whole import. The 
enumeration which it contains is not specific. From the moment 
that the Commission has general supervision over Provincial 
utilities, and can make, with regard to the matters enumerated 
“and other matters,” the necessary orders to insure the safety or 
benefit of the public, it seems to me that the powers of the Com­
mission are not limited to matters of the same kind as those men­
tioned in the article.

The Dominion Railway Act, R.S.C. 1906, ch. 37, sec. 176, 
contains an express provision conferring on a company power to 
mil its trains over the line of another company, hut provided that 
it first obtains permission for this from the Board of Railway Com­
missioners for Canada; and this Commission may, in such a case, 
determine the amount which should lie paid, if the two companies 
do not agree upon it.

The appellant claims that, since there is no similar provision 
in the law respecting the Public Utilities Commission of Quciiec, 
it must be concluded that the Commission has not such )>ower.

I do not think that such conclusion can lie drawn. If our 
Provincial law contains a provision sufficiently extensive to cover 
the matter, there is no need for a special provision.
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After all, we are not concerned here, as the appellant claims, 
with the exercise of some extraordinary power. From the moment 
that the Commission has general supervision of Provincial utilities, 
why should it not have power to impose on them every measure 
necessary for the lienefit of the public? For these reasons 1 am of 
opinion that the decision of the Commission should be confirmed.

Lav erg ne and Cross, JJ„ concur with Archamlieault, C.J.
Carroll, J. (dissenting) :—This is an appeal from a decision 

of the Ihiblic Utilities Commission refusing a declinatory exception.
The applicant, Fleet-- in his name and in the name of others 

interested who live, in the summer time, on the shore of Little 
Métis—applied to the Public Utilities Commission of Quebec for 
an order directing the appellant to allow a certain Intercolonial 
train to run over its line.

On June 12, 1917. an interim order was issued allowing the 
justice of the request; but when the parties were before the Com­
mission, on July 10, 1917, for the purpose of settling the amount 
to be paid by the Intercolonial, the appellant took exception to the 
jurisdiction, on two grounds: first, that the Intercolonial Railway 
is not subject to the legislative authority of the Quoins- Govern­
ment; and second, that the Commission has no power to compel a 
railway company to allow the trains of another company to mn 
over its line.

The president of the Public Utilities Commission, whose opinion 
prevails upon questions of law, and who stated that the question 
submitted was one of law, based his judgment on the fact that the 
order, so far as it concerns the Intercolonial, is only permissive, and 
docs not impose any oldigation on that road, the general manager 
having, furthermore, announced, in writing, his intention to sub­
mit to the order of the Commission.

It is admitted that the acquiescence of the Intercolonial 
authorities cannot give jurisdiction to the Commission, and it 
would seem that the reason for the judgment is that, in this case, 
the Commission acted as arbitrator lietween the appellant and 
Intercolonial Railway.

I do not see any provision of law which allows the Commission 
to act as arbitrator between two railway companies, and as to 
the conclusions to tie drawn from the acquiescence of the Inter­
colonial. I should say that the order contains no provision compel-
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ling the Intercolonial to [lerfomi certain obligations which it 
cannot poesibly fulfil, if it thinks it advisable, and as the order 
cannot be divided, since what is laid down for one relates to the 
other, the whole judgment is void.

On the second ground: The statutory provisions giving I sewer 
to the Public Utilities Commission are contained in art. 718 el aeq. 
of R.S.Q. 1900. In addition to the sjiecial jurisdiction given by 
this law, the Commission has also all the powers possesses!, liefore 
its creation, by the Railway Committee of the Executive Council, 
and all the powers of the Minister of Public Works.

lot us see, first, if, under the sjcecial powers conferred on the 
Commission by art. 742, R.8.Q., the order in question in this case 
could be issued. This article reads as follows:—■

The Communion shall have general su|>crvision over all public utilities 
subject to the legislative authority of tlcis Province, anil may make such orders 
regarding equipment, appliances, safety devices, extension of works or systems, 
reputing and other matters, as are necessary for the safety and convenience 
of the public or for the proper carrying out of any contract, charter or franchise 
involving the use of public property or rights.

It is claimed that the words “and other matters’’ are suf­
ficiently wide to justify the order. The altove article, inmyopinion, 
authorizes the general supervision of all public utilities, and the 
words “and other matters" should lie restricted to things of the 
same nature as those enumerated in detail in the article. The rule 
ejuadem generia should apply in the interpretation of art. 742.

The powers of the Railway Committee are enumerated in 
arts. 670 to 706, R.S.Q. 1909.

The only article which might seem to give jurisdiction to the 
Commission is art. 6672, R.S.Q. 1909. But we see that it there 
relates to regulations respecting agreements voluntarily entered 
into between different railway companies. I think that it would 
be necessary, in the case before us, to exercise the joint authority 
of the two Commissions in order to remedy the grievances of which 
the applicant complains.

1 would maintain the appeal.
Pelletier, J. (dissenting) :—The Public Utilities Commission 

does not appear to me to have power to order the appellant to 
allow entire trains of another company to run over the appellant’s 
line.

In the second place, the Commission has still lees jurisdiction
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in the matter of the Intercolonial Railway which belongs to i|r. 
state. To-day it is not Fleet, the respondent, who upholds the 
jurisdiction of the Commission, it is the general manager of 
Government Railways who intervenes in the case, and who 
maintains that the provincial Public Utilities Commission can 
compel the apjiellant to receive Intercolonial trains, and that it 
can fix the sum the Dominion Government should pay therefor.

State railways are entirely free from thé jurisdiction of the 
Public Utilities Commission of the Province of Quebec. The ( dm- 
mission could not compel the Dominion Government to pay any 
sum whatever to the appellant, and that is the whole question at 
issue. It is, therefore, clear that the Commission has not juris­
diction in the matter.

Neither do I see what legal standing the general manager of 
Government Railways can have, either before the Commission or 
liefore ns; and it is he alone who upholds the judgment in which 
Fleet has ceased to have an interest.

I would maintain the appeal. Appeal dùmimrl.

BEST v. DUSSESSOYE.
Manitoba King’s Bench, Galt, J. December tS, 1919.

Vendor and purchaser (81E—28)—Agreement for sale of land—Align­
ment by way of security—Default in payment—Jvdgmi nt- 
Order for payment into Court—Failure—Foreclosure.

When the vendor obtains a judgment against the purchaser and other 
incumbrancers for default under an agreement for sale of land, and the j mla­
ment provides for the payment of all moneys due on a certain date, failing 
which the agreement may be cancelled and rescinded; the purchaser 
1 laving failed to fulfil his obligation, the vendor may obtain the relief 
provided for in the judgment, and the matter cannot be re-opened.

[Jackson v. Scott (1901), 1 O.L.R. 488; Clark v. Wallis (IS(iG), 35 
Beav. 460, referred to.]

Appeal from an order made by the Referee, November 25. 
1919, whereby it was ordered that one Muys lie made a party 
defendant to the action and that upon payment by the Central 
Canada Investment Corporation Ltd. of $5,453.81 into the chief 
branch of the Hank of Hamilton at Winnipeg, to the credit of the 
plaintiff and the accountant of this Court, on or liefore Dccemlier 
2, 1919, the final order of foreclosure made herein on October 10, 
1919, be vacated and set aside and that the plaintiff do stand 
redeemed.
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C. H. Locke, for appellant; J. D. Sutton, for Central Canada MAN- 
Investment Corporation. K. B.

(Halt, J. :■—The statement of claim shews that on June 10, p,>T
1913, the plaintiff by agreement in writing agreed to sell to one
Charles Muys, who agn««l to purchase from the plaintiff, certain -----
lands therein set out for the price of $12.000, payable $2,750 by °*lt’1 
the purchaser transferring to the vendor certain other lands,
$1,000 on the first day of the months of January, Man-h and May,
1914. $1,575 on Doccmlier 1, in the years 1914, 1915, and 1916. 
and $1,525 on December 1, 1917, together with interest, etc., 
until the whole of said moneys were fully paid.

The said Muys covenanted to pay the said moneys and it 
is further provided that time should lie the essence of the agree- 
nient.

The plaintiff alleges his willingness and offers to carry out said 
agreement on his part. He then proceeds to allege (par. 8); that 
on or about February 3, 1916, said Muys assigned all his interests 
in said agreement and lands to the defendant the Central Canada 
Investirent Corp. by way of security, and that on or al>out July 
II, 1918, said Muys executed a quit claim deed in favour of the 
defendant Dusscssoyc.

The plaintiff claims
(1) a reference to the Master to take an account of the moneys due to the 

plaintiff, and that a time he fixed by the Court for payment of the amount 
found to be due, and that in default of payment being made within the time so 
fixed, the payments already made under said agreement ma. be declared 
forfeited, and that said agreement for sale lie declared cancelled and rescinded 
and at an end, and that the defendants do stand absolutely debarred and fore­
closed of and from all rights, title, interest and claim to, in, for and out of the 
said lands referred to in the said agreement ; (2) that for the purpose aforesaid 
all proper directions may be given and accounts taken; (3) that caveat filed 
by the Central Canada Investment Corp. lie vacated; (4) further and other 
relief.

The defendant Dusscssoyc allowed judgment, to go by default. 
The defendant corporation put in a defence disputing the amount 
claimed by the plaintiff and claiming an account. The action 
then proceeded to trial and judgment was pronounced declaring 
plaintiff entitled to have the agreement specifically performed and 
ordering an account; and it was further ordered that in the event 
of the defendants or the encumbrancers, if any, who prove their 
claim making default in payment according to the rejiort of the
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said Master, that the said agreement for sale lie declared deter 
mined, rescinded, cancelled, foreclosed and at an end am! le 
delivered up to the plaintiff, and that payments made thereunder 
he declared forfeited, and that all improvements made ujmii the 
said lands he declared the property of the plaintiff, and that the 
defendants deliver to the plaintiff immediate jtossession of the 
said lands and that the defendants and the said encumbrancer*, 
if any, who prove their claim stand absolutely debarred and 
forecloses! of, and from, all equity of redemption, in and to the 
said lands, and that any caveats filed by the said defendant or any 
person claiming through or under them be vacated and discharged 
and that the plaintiff shall lie entitled to an order on application 
therefor.

The Master made his report on the reference, finding that 
there was due to the plaintiff for princijial money, interest and 
costs, the sunt of $5404.95, payable to the joint credit of the 
plaintiff and the accountant of this Court at the Bank of Hamilton, 
between the hours of 10 o’clock in the forenoon and 1 o'clock in 
the afternoon of October 8, 1010.

The Central Canada Investment Corp. intended to pay the 
altove amount, but owing to the altsence from town of Mr. 
McMurrny and a misapprehension of the practice by Mr. l)a\ it bon 
(solicitors for the defendant corporation), default was made in 
paying the money into bank on the day fixed. The plaintiff was 
not in any respect aware of or ros]>onsih!e for the default.

On Octolter 11, 1010, the plaintiff applied for and obtained an 
order from the Referee cancelling the agreement of sale, forfeiting 
the moneys theretofore paid and foreclosing all the defendant’s 
equities of redemption. This order appears to have lieen duly 
entered on Octolier 14, 1919. Thereupon the plaintiff entered 
into an agreement with Mary Muys, wife of Charles Muys, fur 
the sale of the property to her and gave her an option for valuable 
consideration to purchase the lands at a fixed date in 1920 for the 
sum of $5,650.

On or aliout Octolier 22, 1919, the defendant coqsiration 
applied to the Referee to re-open the matter and permit, them to 
pay what was due to the plaintiff into the bank. It was on this 
application that the Referee made the order now in appeal

The relationship existing lietween the vendor of real estate and
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the purchaser has fonred the subject of many decisions, especially 
in recent years. Several of these decisions have I icon collected 
by Mct'aul in his work on “ Remedies of Vendors and Purchasers,” 
2nd ed., p. 116 et seq.

The analogy and also the distinction between cases of vendor 
and purchaser, and of mortgagee and mortgagor, have often 
formed the subject of comment in actions brought by vendors or 
purchasers. For instance, in SHon v. Slndr (1602), 7 Vos. 265, 
Eldon, L.C., says, at p. 273:—

MAN.

k. n.

Dvsserroye. 

Galt. I.

To say, time is regarded in this Court, as at law, is quite impossible. 
The case mentioned of a mortgage is very strong; an express contract under 
hand and seal. At law the mortgagee is under no obligation to reconvey at 
that particular day; and yet this Court says, that, though the money is not 
paid at the time stipulated, if paid with interest at the time a reconveyance is 
demanded, there shall be a reconveyance; upon this ground; that the contract 
is in this Court considered a mere loan of money, secured by a pledge of the 
estate. But that is a doctrine upon which this Court acts against what is the 
primâ facie imjxjrt of the terms of the agreement itself, which does not im|>ort 
at law, that, once a mortgage, always a mortgage; but equity says that; ami 
the doctrine of this Court as to redemption does give countenance to that strong 
declaration of Ixml Thurlow, that the agreement of the parties will not alter 
it; for I take it to be so in the case of a mortgage; that you shall not by special 
terms alter what this Court says are the special terms of that contract. 
Whether that is to be applied to the case of a purchase is a different con­
sideration. I only say, time is not regarded here as at law. . . .

But there is another circumstance. The effect of a contract for purchase 
is very different at law and in equity. At law the estate remains the estate of 
the vendor, and the money that of the vendee. It is not so here. The estate 
from the sealing of the contract is the real projierty of the vendee. It descends 
to his heirs. It is devisable by his will; and the question, whose it is, is not to 
be discussed merely between the vendor and vendee, but may be to be discussed 
between the representatives of the vendee.

In Parkin v. Thorold (18f>2), 10 Bcav. 59, the plaintiff agreed 
to sell to the defendant a freehold estate. The abstract was to
be delivered within 10 days, and by the fifth condition of sale it 
was stipulated as follows: the purchaser shall pay a deixjsit, 
“and sign an agreement for completing the purchase and for 
payment of the residue of the purchase money on or liefore 
October 25 next,” at the office of Mr. F., “at which time and place the 
purchase is to be completed.” There was no stipulation in the 
agnement that time should be of the essence of the contract. 
Delays occurred on the part of the plaintiff in making title within 
the time but he succeeded in making title, notwithstanding 
objection of the defendant, within a reasonable time after the day
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fixed. Lord Romilly, M.R., granted to the plaintiff a deem: for 
specific performance. He says, at p. 65:—

At law, time is always of the essence of the contract. When any time is 
fixed for the completion of it, the contract must be completed on the dav 
specified, or an action will lie for the breach of it. This is not a doctrine of 
a Court of Equity; and although the dictum of Lord Thurlow, that time could 
not be made of the essence of the contract in equity, has long been exploded, 
yet time is held to be of the essence of the contract in equity, only in cases of 
direct stipulation, or of necessary implication.

Then again at p. 67 :—
Neither will equity enforce a contract, where, though the Court considers 

the title good, yet considers it sufficiently doubtful that it might reasonably 
give rise to litigation hereafter between the purchasers and persons not bound 
by the decree of the Court in the suit for specific performance. It is, I appie- 
hend, on a similar principle, that the Court has regarded the question of time 
in these matters, when it has not been s|>ecifically and precisely contracted for, 
as an essential clause in the contract. It then considers how far either party 
is injured by the delay, and will not permit one to insist upon that, which, 
although a formal part of the contract, would in reality, defeat the object 
which both had in view, at the time when it was made. It is, I apprehend, on 
a similar principle also, that the whole doctrine relating to equities of redemp­
tion, as administered by this Court, is founded. The contract between the 
mortgagor and the mortgagee is precise; if the money and interest is not repaid 
on the day twelve-month on which the mortgage is made, the estate is to be 
the property of the mortgagee; the contract is positive and unambiguous, but 
a Court of Equity will not permit that contract to be enforced, and will 
restrain the parties from enforcing it at law. It treats the substance of the 
contract to be a security for the repayment of money advanced, and that 
portion of the contract which gives the estate to the mortgagee as mere form; 
and accordingly, in direct violation of the contract, it compels the mortgagee 
so soon as he has been repaid his principal money and interest and the costs 
he has been put to, to restore the estate; and this, although the parties have 
acted on t In ontract, and the mortgagee has taken possession on the day when 
default arose, and has continued in possession for many years.

In / isaghi v. Edwards (1876), 2 Ch. D. 499, Jcstwl, M.R., 
says t p. 506:— ,

It appears to me that the effect of a contract for sale has been settled for 
more than two centuries; certainly it was completely settled before the time 
of Lord Hardwicke, who speaks of the settled doctrine of the Court as to it. 
What is that doctrine? It is that the moment you have a valid contract for 
sale the vendor becomes in equity a trustee for the purchaser of the estate sold, 
and the beneficial ownership passes to the purchaser, the vendor having a right 
to the purchase money, a charge or lien on the estate for security of that 
purchase-money, and a right to retain possession of the estate until the 
purchase-money is paid, in the absence of express contract as to the time of 
delivering possession. In other words, the position of the vendor is something 
between what has been called a naked or bare trustee, or a mere trustee (that 
is, a person without beneficial interest), and a mortgagee who is not, in equity 
(any more than a vendor), the owner of the estate, but is, in certain events,
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entitled to what the unpaid vendor is, viz., possession of the estate and a 
charge upon the estate for his purchase-money. Their positions are analogous 
in another way. The unpaid mortgagee has a right to foreclose, that is to say, 
he has a right to say to the mortgagor, “Either pay me within a limited time, 
or ybu lose your estate,” and in default of payment he becomes absolute owner 
of it. So, although there has been a valid contract of sale, the vendor has a • )ussE880Tl. 
similar right in a Court of Equity; he has a right to say to the purchaser, Gelt,J. 
“Either pay me the purchase-money, or lose the estate.” Such a decree has 
sometimes been called a decree for cancellation of the contract; time is given 
by a decree of the Court of Equity, or now by a judgment of the High Court 
of Justice; and if the time expires without the money being paid, the contract 
is cancelled by the decree or judgment of the Court, and the vendor becomes 
again the owner of the estate. But that, as it appears to me, is a totally dif­
ferent thing from the contract being cancelled because there was some equitable 
ground for setting it aside.

The above authorities recognize an analogy in pertain respecta 
between the respective positions of vendor and purchaser and of 
mortgagee and mortgagor. In those respects in which the analogy 
holds good there would seem to lie no reason for refusing to a 
litigant in one category the relief he would be entitled to in the 
other, for instance, where time has not been made of the essence 
of an agreement for sale, there would seem to be no reason for 
refusing relief to a vendor or purchaser even although the time 
sjiecified for completion had passed, but where time is made of 
the essence of an agreement, Courts of Equity refuse to aid the 
party in default, even where it is clear that all parties concerned 
were anxious to carry out the Nile and that the very slight delay 
was due to the unexpected illness of the solicitor for one of the 
parties. See Brickies v. Snell, 30 D.L.R. 31, [1916] 2 AX'. 599.

The relationship of mortgagee and mortgagor has always been 
regarded as anomalous. A Court of Equity will not regard even 
express stipulations by the mortgagor, either as to time or any 
other circumstances which would clog or fetter his right of redemp­
tion. The expression, “once a mortgage, always a mortgage,” 
has passed into current use, and accordingly a mortgagee, even 
after obtaining a final order of foreclosure, is liable to discover 
that there is nothing “final” in his order except the word itself.
Sœ Campbell v. Holyland (1877), 7 Ch. D. 166.

In Salt v. Marquess of Northampton, [1892] A.C. 1, an agreement 
had been drawn up between the trustees of an Insurance Society 
and Earl Compton (son of the Marquess of Northampton), 
whereby the Insurance Society loaned certain moneys to Earl

645
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Compton and at the same time innured hie life to the extent of 
£34,500. Earl Compton executed a liond charging hie reversion 
(to which he would he entitled on the death of hie father) in favour 
of the Society. Apparently great care wae taken by the solicitors 
in the transaction to prevent the document from being in any way 
regarded as a mortgage. The Earl died in his father’s lifetime, 
and the Marquees brought action to recover the insurance moneys 
which had lieen made payable to the Society itself, but the House 
of Ixtrds held that the effect of the agreement was to create a 
mortgage, and for that reason the Marquess was found entitled 
to the balancer of the insurance moneys after payment of the loan.

In delivering judgment. Lord Hramwell, (1892] A.C. 1, at 18. 
uses the following characteristic language with regard to the 
anomalous relationship of mortgagee and mortgagor:—

My Lords, the first thing I find it necessary to do in this case is to learn 
and familiarise myself with the law which governs it, and its language. Of 
course, one knows in a general, if not in a critical way, what is an equity of 
redemption. It is a right not given by the terms of the agreement between 
the parties to it, but contrary to them, to have back securities given by a 
borrower to a lender, I suppose one may say by a debtor to a creditor, on 
payment of principal and interest at a day after that appointed for payment, 
when by the terms of the agreement between the parties the securit ies were to 
be the absolute property of the creditor. This is nowr a legal right in the debtor. 
Whether it would not have been better to have held people to their bargains, 
and taught them by experience not to make unwise ones, rather than relieve 
them when they had done so, may be doubtful. We should have been spared 
the double condition of things, legal rights and equitable rights, and a system 
of documents which do not mean what they say. But the piety or love of 
fees of those who administered equity has thought otherwise. And probably 
to undo this would be more costly and troublesome than to cont inue it.

It is not difficult to understand why practitioners and Courts 
should l)orrow terms originally applicable only to cases between 
mortgagee and mortgagor, and apply them where the positions 
happen to be analogous, to cases of vendor and purchaser. There 
is no authority for such a maxim as “once an agreement of sale, 
always an agreement of sale.”

In the present case the judgment of the Court was delivered 
in March last, and expressly provided that in the event of the 
defendants, or encumbrancers, if any, making default in payment 
of the amount to be found due by the Master, the said agmunent 
for sale l>e declared determined, rescinded, cancelled, foreclosed 
and at an end, and be delivered up to the plaintiff and that pay­
ments made thereunder Imî declared forfeited and that all inmrove-
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ment* made upon the said lands lie declared the property of the MAN- 
plaintiff and that the defendants deliver to the plaintiff immediate K. B. 
]swsession of the said lands and that the defendants and the said Best 

encumbrancers, if any, who prove their claim stand alisolutely .. »•
l)U88E8SOYE.

dcliarred and foreclosed of and from all equity of redemption in -----
and to the said lands and that any caveats filed by the said 0,lt' 
.defendants or any persons claiming through or under them tie 
vacated and discharged and that the plaintiff shall lie entitled 
to an order on application therefor.

Default having been made by the defendants, the plaintiff 
was entitled, under the last clause of the judgment, to apply for 
and obtain an order awarding him the relief recited in the judgment.
Similar relief is recognised in Ontario, including both forfeiture 
of moneys paid, and rescission of the contract: see Jackson v.
Scott (1901), 1 O.L.R. 488.

Such an order may be made ex porte as in Clark v. Wallis 
(1866), 36 Beav. 460.

If the order were a final order of foreclosure in a mortgage 
action the order re-opening the foreclosure would, under the 
circumstances disclosed lief ore the Referee, he granted almost as 
a matter of course. But the order in question is of a wholly different 
character. The plaintiff's application for the order cancelling 
the agreement, etc., was strictly in accordance with the judgment 
of the Court ; and when once it had been granted and entered the 
Referee’s powers were exhausted and he liecame functus officio.
The order could not in my opinion be set aside or varied except on 
apjieal ; and no appeal was taken.

In order to bring a case within the principles laid down by 
Jessel, M.R., in Campbell v. Holyland, supra, it is not sufficient 
that the case be merely analogous to the case of a mortgage, it 
must not merely be ejusdem generis but sui generis.

The litigation having come to an end by the order cancelling 
the agreement would be all rcoiicned with an additional jiarty 
added under the order in appeal. I think that the maxim interest 
rei publicae ut sit finis litium applies to such a case. As a result 
the appeal must lie allow ed and the order of the Referee discharged.

The appellant Mary Muys is entitled to the costs of the motion 
before the Referee and of this appeal.

Judgment accordingly.
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GRAVEL v. THE KING.

Quebec King's Bench, Lamothe, C.J., Cross, Carroll, Pelletier and Martin, JJ.
November 20, 1918.

Criminal law (§ II 13—40)—Evidence—Admission ry accused—Volun­
tary—Promise not illegal—No threats or inducements— 
Admissibility.

A voluntary admission by the accused in a criminal case which has not
been extracted by threats or illegal promises may be admitted as evidence
in his trial.

The facts in the case are stated in judgment of Cross, J.
A. Germain, K.C., for appellant.
F. J. Curran, K.C., for respondent.
Lamothe, C.J., concurs with Cross, J.
Cross, J.:—The charge against the accused was:—
That Charles Edouard Gravel, on August 16, 1916, at the City of Mont­

real, stole $6,000 contained in a parcel sent by parcel post, addressed to the 
Union Bank of Canada at Winchester, Ontario, and the property of the 
Postmaster-General of Canada.

The accused, having elected to take a speedy trial, and his trial 
being heard, was convicted of the offence by the Judge of Sessions 
at Montreal. It is said in the stated case that counsel for the 
accused moved to have reserved, for the opinion of this Court, the 
question whether or not there had Ixxrn error on the part of the 
Judge, in his having admitted evidence of a confession said to have 
been made by the accused, without his having been cautioned that 
what he might say, might lie given in evidence against him at the 
trial.

The motion was granted and the evidence has lieon made part 
of the case for our consideration.

The facts are as follows: A money package containing $»>.(HMI 
was put into the post at Montreal, on August 16, 1016, by the 
Union Bank of Canada, addressed to the same bank, at Winchester, 
in Ontario. The envelope reached Winchester, but instead of 
money there were in it only some newspa^ior clippings.

The authorities of the Post Office made inquiry, but at first 
with no result. The inquiry was renewed later. It was conducted 
or, at least, participated in on that occasion by Louis Joseph 
Gaboury, administrator-general of ]>o8t offices for the territory 
in which Montreal lies.

The accused was a clerk in the post office at Montreal. He 
had licen known to Galxmry and the latter had helped him into the 
service. There is no evidence upon which the conviction can re<t.
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if the confession or confessions here in <|uestion should not have
l)een received in evidence. K. B.

(iabourv was a person in authority over the accused and his Gravel 
testimony contains all the evidence given at the trial. Having t,» Kmc 
said, in examination in chief, that he had interrogated a lx mt 30 
|H>st-office clerks, and amongst them tin* accused, and that he had 
not made promises or threats to the accused, he was subjected to a 
preliminary cross-examination upon so-called voir dire, from which 
it appears that, in one of several interviews, he told the1 accused 
(as he had told the others), that it was preferable for him to tell 
the truth. The interviews to which the accused was called appear 
to have had no results in tin1 sense that the accused disclosed 
nothing, but one Saturday afternoon, the accused went, to 
Gaboury’s office without being sent for, and said that he thanked 
him (Gaboury) for the latter’s treatment of him and lie said:
'What do you think of me?” to which Gaboury answered that he 

had no thought about him, but that if he had a piece of advice to 
give the one who is guilty, the thing to do is to give back the money 
as soon as possible. ( )n the Monday morning, a package of money 
($4,005) was fourni by Galioury on his desk. The accused l>cing 
sent for, Gaboury said to him: “I received this package.” The 
accused answered that he did not understand what Gaboury 
meant. Gaboury replied: Mm, je vous comprend*" (as for me,
I understand you]. In a few seconds, the accused admitted having 
taken the money, and it appeals that, in subsequent conversation, 
alxmt paying back the balance; of the money, on the same occasion,
Gaboury told the accused that if he could assist him, he would do so.

On the san e Monday, Galxmry sent hi the accused a letter 
worded as follows:—

Montreal, March 8th, 1917.
My Dear Gravel:—With reference to our interview of the (>th inst. on 

the matter of reimbursing the $(>,000 intended for the Union Bank of Canada,
Winchester, Ont., 1 have your promise to attend to it as soon as jiossible; it is 
important not to neglect giving it your immediate attention.

As I must go away, tell me to-day where you are with regard to the arrange­
ments you promised to make? Mark your reply “Personal," and do not send 
it to my office, but to my house and residence. Yours truly, L. J. Gaboury.

Charles E. Gravel, Registration Office, Post Office, Montreal. 6 
An answering letter in the handwriting of tin* accused was 

received, worded as follows: —
4h .'|0 D.L.K
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Montreal, Mardi 8th, 1917.
Dear Mr. Galioury:—I have received your letter delivered by Mr. 

Bennett to-day. I thank you with all the power of sincerity which my heart 
possesses, and I reckon that with God’s aid, I shall be able, in the future, to 
prove to you my gratitude. I can assure you that I will be able to keep niv 
promise, and fulfil my obligations shortly, namely, within a few days; tIn­
fortune which has guided me in the past seems to wish to assist me in repairing 
the evil which I did. My father is dying, and within a few days 1 expert his 
death, being so assured by the doctors. I will communicate with you as soon 
as ixwsible to explain to you exactly the source of the money necessary for 
reimbursement, but by that time lie assured that I shall have it. Trusting in 
I*rovidence and in the friendship which you shew me, I hoj>e that I shall lie 
pardoned before long.

Believe, Sir, in my entire gratitude, and accept my respects. Your» 
truly, Charles K. Gravel.

P. S.—Do not fear, in a few days I shall have what is necessary, and you 
will have all the guarantees you desire.

Near the end of Gaboury’a testimony, and after a passage 
in which he said that the letters were written after the accused had 
made verbal statements, there is a passage worded as follows:

Q. Now, did you make any promise or any threat to Mr. Gravel before 
he made his statements? A. When he made his statements to me 1 told him 
that I would try to assist him as much as possible. Q. That was after he had 
sent you the $4,000? A. Yes, Sir.

It is upon that state of facts that we are to decide whether 
evidence of the confession has lieen wrongly admitted or not. 
But I take it that, in proceeding to consider that question, we 
should first address ourselves to the question upon which th<* 
whole issue turns, namely, the question whether or not there was 
evidence u]K»n which the Judge could find that the prosecutor had 
proved that what was said by the accused, by way of verbal and 
written confession, was said voluntarily and without inducement 
held out hv (iaboury, the person in authority.

If (iravel’s letter was to be considered as standing by itself and 
as detached from what went before it, there would he reason to say 
not merely that the Crown had failed to establish the voluntary 
nature of Gravel’s disclosure, but that the opposite had hero 
proved, seeing Galioury’s promise of help in repaying, and sevinsï 
that Gravel’s letter itself expresses gratitude to Galioury, and 
intention to make return for the consideration shewn to him.

But it is important to consider what happened in it'* projier 
order. ( iravel’s case is that of a man forming one of a large group 
of persons amongst whom there is inferred to lie one who stole the 
money. The individuals of the group are I icing questioned one by
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one. In the first one. or two or i>erha|is three of the interviews he 
had with him, Gravel keeps himself Hear of making any admission. 
Then, on the Saturday, having apparently become disquieted and 
anxious, he sought out his sujierior m service and opened up the 
matter by saying: “What do you think of me?"

Any one can sec that that is not a mere question, but ifl an 
avowal, and, in a few minutes, the accused let out the whole story. 
In the natural course, it would lie after and following upon tliat 
disclosure that the matter of restitution would come up. that is, 
restitution of the balance of 81,990. not given back.

At that point, and from thence onward, then; is no doubt 
that the accused had the incentive of liossiblo assistance from 
(lalioury. How should the instanœ of that incentive lie regarded 
an affecting admissibility of proof of the written part of the con­
fession?

One is struck by the analog) of the position in which Gravel 
was and that in which an accused person stands, who gives testi­
mony on his own liehalf at his trial. An accused jierson neod not 
testify. Gravel need not have gone to sjieak to his sujierior on the 
Saturday. But when an accused ]>erson gives testimony, he sul>- 
jects liintself under our law, though probably not under the rules 
applicable in Great Britain, to lie cross-examined in the same way 
as does any other witness, and, pursuing this analogy, the evidence 
of the confession in the letter followed naturally, and, as we were, 
in course of cross-examination, upon the verbal disclosure previ­
ously made, as it were, on examination-in-chief. There is, however, 
no occasion to press that analog) Phi far. What can lie said with 
certainty is that it is for the trial Judge? in his discretion, and accord­
ing to the facts of the particular case, to decide whether or not the 
prosecutor has made out a case for admission of the evident*;, and 
also that the trial Judge should guide1 himself by the consideration 
whether the inducement held out to the accused was of a nature 
to make his confession an untrue one.

These considerations are well set out in two passages which I 
venture to quote. The first is the passage; from Taylor on Evidence, 
9th ed., vol. 1, par. 872, p. 562, cited by Mr. Curran and which 
reads as follows:—

As the admission or rejection of a confession rests wholly in the discretion 
of the Judge, it is difficult to lay «town particular rules à /triart for the govern­
ment of that discretion : and the more so, because much must necessarily depend
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The other is the summary of the puri>ort of the decided cases

The Kim;.
to lie fourni in ArchUild on Criminal Plea and Evidence, 23rd e<L 
page 334

Omm.l The only questions in these cases really are: Was any promise of favour, 
or any menace or undue terror made use of, to induce the prisoner to confess? 
and if so, was the prisoner induced by such promise or menace, etc., to make 
the confession attempted to In* given in evidence? If the Judge he of opinion 
in the affirmative upon both these; questions, he will reject the evidence. If, 
on the contrary, it ap|iears to him, from the circumstances that, although such 
promises or menaces were held out, they did not operate upon the mind of 
the prisoner, but that his confession was voluntary notwithstanding, and he 
was not biased by such impression in making it, the Judge will admit the 
evidence.

I would add hut two quite recent instances of application of 
these principles.

In Hex v. Cook (1918), 34 T.L.R. 5 1 5 at 516, it was said in 
Court of Criminal Appeal on the subject of answers given to ques­

tions put by a constable before arrest of the accused:
It would lie a lamentable tiling, if the |»oliee were not allowed to make 

inquiries, and if statements made by prisoners were excluded because of a 
shadowy notion that if the prisoners were left to themselves, they would not 
have made them.

A little earlier in the same year, in Hex v. IVw'w, (1018) 1 KB. 
531 at 538, it was said in the same Court:—

It is desirable in the interests of the community that investigations into 
crimes should not lie crumped. The Court is of opinion that they would 1* 
most unduly crairqied if it were to be held that a writing voluntarily made 
under the circumstances here proved was inadmissible in evidence.

It is proper to observe that the case was tried without a jury 
and that, that being so, there was the less danger of undue might 
being given to the confession.

In the present case it may lie said, in conclusion, firstly, that
1 efore any inducement was held out to him, the accused had made 
an unmistakable admission of guilty connection with the theft, and, 
secondly, that it can lie inferred that the inducement arising from 
the assurance of assistance in repayment of the balance of the 
money, did not operate to make his confession an untrue one. 
The accused sat down in his own home to write a letter which he 
need not have written.

Un the whole, it is our opinion that then* was no error of law 
on the part of the trial Judge, in admitting evidence1 of tin1 contes-
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sion. that the question reserved should lx- answered in that sense, 
and that the eonvivtion should lx* affirmed.

Carroll, iigre<*s with Cross. .1.
Pelletier, .1.:—It is evident that the result of this inquiry 

was to let the accused know that the thief was very nearly found, 
and his guilty conscience brought, him to the house of Mr. (iaboury, 
Administrator-General of Post Offices for the Eastern Division of 
( anada.

It was (ialxmry who had recommended Gravel for the advan­
tageous ]K)sition he occupied, and the latter, evidently, said that 
he was very much ashamed to have done this wicked deed, which 
threw discredit upon the Canadian Post Office administration, and 
implicated so painfully other good employees u|m>ii whom 
suspicion would unjustly fall. It is then that, without having Ixxm 
in any way invited, using absolutely his own judgment, the accused 
presented himself at Galiourys house-, and asked the question, 
‘What do you think of me?” (ialxmry replied "I think nothing 

at all. If I had advice to give- to a guilty person, it would l>c to 
return the money as s<xm as possible.” The following day, 
(ialxmry finds on his table a package containing #4.000; he evi­
dently sus]HH*ts that it was sent him by Gravel, and he asks him, 
saying; “I have received the package.” The accused answers, 
“I do not understand you.” Then (ialxmry says: “But 1 under­
stand you, I have received it,” and then he reproaches Gravel 
with his ingratitude1. Gravel admits tint ingratitude, and plainly 
admits th<‘ theft, promising to sexm return the balance of #2,000 
remaining due. As he does not pay it, ( iaboury writes him to 
return it; and the accused repli<-s that he is not able to return the 
missing #2,000 at the moment, but. that he will do so shortly.

The accused was found guilty by the magistrate upon the 
evidence of ( ialxmry and ujwm his letter promising to return the 
I «lance of $2,(KM). It is not surprising, in view of this overwhelming 
proof, that he was found guilty. However, the magistrate agreed 
to reserve for the decision of this ( ourt the question of whether 
the evidence of which I have just s]x)ken was legal. The accused 
tells us that lie was not put on his guard, and that he was not 
informed that what he might say to (ialxmry, his sujx-rior, might 
l «‘ used as evidence against him, and that in consequence what he 
had said and written, without having Ixxm put Ujxm his guard, 
enutd not be taken as evidence.
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The first conversation. which I have just related. t<*ik place, 
not at the request of ( ialioury, nor ujsm his invitation, hut was the 
result of a spontaneous step on the part of the accused, who in»* 
to see his superior, whom he asks “ What he thinks of him." Had 
( ialsmry not the right, and was it not his duty, to reply to this 
question, and has hi1 not replied in a very prudent manner, first 
saying, “I think nothing at all?" He then gave advice which hr 
had the right, and which was his duty, to give, and which applied 
not only to Gravel, hut to the 29 other employees, namely; to 
return the money. ( Ialioury does not ask for a reply to this advice 
which he gives, and lie makes neither promises nor threats; he does 
not accuse Gravel, seeing that he tolls him that ‘‘He thinks nothing 
at all,” that what he wants just then is that, for the honour of the 
country and of Montreal, the 1'nion Hank should not lose the 
amount which it entrusted to the Post Office to l.e transmitted. 
Thereu]am < 1 ravel gin's away. He makes no admission, no one has 
asked him for it, and consequently, he can stay at hon e and remain 
absolutely silent. Then Gravel deliberates from Sunday to 
Monday morning and on Monday morning he places spot to. 
without the knowledge of (ialioury, upon the letter’s desk; lie hail 
at that time no intention of admitting his fault, he did not admit it. 
In short, when Gravel next enters (laltoury’s presence, and the 
latter says to him, “That he has received the package of money." 
the accused answers "I tlo not understand you.” Gravel at that 
time intended to return the money anonymously, and therein 
remedy in a jsilito manner, the evil he had done, hut In' cleaned 
himself of resjxmsibility from the ))oint of view of a criminal trial.

Gravel then understands perfectly that he must not make any 
admission, if he does not w ish to Ixt prosecuted; that if he makes an 
admission, he does a dangerous action, which will l.e used against 
him. He is therefore u]ion his guard as much as jsissililc. lie 
knows jierfectly what, he is doing, and he knows the consequences 
of it, and his action in the fruit neither of threats nor premises. 
His own conduct shews that. It is only then, at the moment when 
he is reproached with his ingratitude, that Gravel admits his guilt, 
latter. ( Ialioury writes him asking him to remit the lialaiivc due 
At the moment when he receives this letter, the accused has the 
opportunity for reflection, he can take counsel, he is not before his 
superior, and is not obliged to answer immediately; however, he
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thinks it over and promises in writing to return the remainder of 
the money.

(iravel might have done something else instead of placing the 
money on Gabourv’s desk: he could have sent it anonymously to 
the Union Hank; this was indeed the best way to follow the advice 
which (ialioury had given. Why does he make the; money go 
through Gabourv’s hands? It is evidently because, first, he wishes 
to try and keep $2,000 of the $0.000 he has stolen, and next, to 
buy the silence of Galxniry, who will say nothing in order to 
recover the $2,000.

He prepares -in order to protect his |x*ition -an accomplice 
in the jierson of his compromised superior. His action is not that 
of one who has received promises and who in consequence thereof 
makes admissions of a guilt which does not exist ; it is the action 
of a thief who wishes to implicate his sujierior as an accomplice in 
the affair and thus to thank him for having given him his position 
by making him equally criminal with himself.

It is true that ( labour) told Gravel that, he would try to help 
him as much as possible; these words -full of good intentions 
undoubtedly—were imprudent : but they were said only after the 
dei>osit of the money and the verbal admission of guilt.

The reason for the law preventing admissions its evidence, 
when the accused has not been put uj>on his guard, is in order not 
to risk an unfortunate man making, in circumstances stronger 
than his will, an admission of a crime for which he is not responsible.

This is not such a case, for his guilt is clearly proved and 
clearly admitted; this admission resulted, particularly, iiot by 
words s]x)ken in fear but of a dt*nl and action prepared and matured 
for two days, namely, the return of $4.000. What took place at 
that time was neither promises nor threats, it was only a conver­
sation upon the question of finding out who had placed the money 
there. And then (iravel admits that it was he. A sujwrior should 
have the right to counsel his employee to return money which he 
had taken. And if he follows this advice, if ho returns two-thirds of 
the money and promises to return the other'third, will he not have 
the right to prove such return? If it were otherwise, criminals 
would have the best of it; better than society, which becomes a 
powerless victim. The return of two-thirds of the money stolen 
is not a permission from an inferior to a superior; it is a deed, it is
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mi action, it is no longer the thief who H]*»aks, it is the stolen inonv\ 
which denounces the thief. Further it was the duty of Galioury 
to write asking him to return the balance of $2,000.

If, on the one hand, accused' jiersons should lie protected, 
criminals should l e punished, and when a Court is certain that the 
accuse! lias not been misled by promises or threats, that he is. is 
in the present case, well on his guard, that he well understands the 
consequences of what he is about to do and say, that he has freely, 
spontaneously and voluntarily admitted his fault, I lielicvc that 
it would press too far the strictness of the admissibility of evidence 
to admit the claims of the accused in the particular circumstances 
which we have before us.

We would remark that, at the time of his conversation with 
(itfUmry the accused had not been arrested, that Galioury had not 
accused him, that'it is he himself who finding, probably in view 
of his guilty conscience that the result of the enquiry was not 
bright for him, attempted a step which, if he had suneetlod. 
would have allowed him to remain at the post office and continue 
to rob the public. He w ished to play this game; he lost : and I am 
not ready, for my part, to agree in letting him escajs- the just 
punishment which he deserves. 1 would answer “No" to I he 
question as presented.

Martin, J.:—The question submitted for our consideration 
therefore is:—

Did the trial Judge err in admitting the evidence of ( lain Miry, 
a jierson in authority, to prove the admissions or confessions made 
to him by the accused in respect to the charge subsequently laid 
against him? I am of opinion tliat he did not.

It is not contended that the accused was placed on his guard 
by Gaboury, hut at the time he made the admission he was not 
accused, charged or arrested.

Taylor on Evidence, (1th ed., vol. 1, par. 872, says:
Ah the admission or rejection of a confession resta wholly in the discretion 

of the Judge, it ia difficult to lay down particular rulea à priori, for the govern­
ment of that discretion; and the more so, because much must necessarily 
depend on the age, experience, intelligence and character of the prisoner, and 
on the circumstances under which the confession was made.

And ( oldridge, J., in Rex v. Thomas (1836), 7 C. A 1*. 345 at 
346, said: “The only proper question is, whether the inducement 
held out to the prisoner w as calculated to make his confession an 
untrue one.”
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The admissibility of confession in each case must he decided 
according to its own circumstances: Her v. Spain (1917), 3(1 
D.L.R. 522, 27 Man. L.R 473, 28 ( 'an. ( >. ( as. 113; Hex v. (iirvin 
(1916), 34 D.L.R. 344, 27 Can. <>. ('as. 265, 10 A.L.R. 324.

The authoritii* as to the admissions in evidence of a statement 
made by a prisoner are reviewed in a case of Ibrahim v. The King, 
[1914] A.C. 599, in which Lord Sumner says at 009: —

It has long been established as a positive rule of Knglish criminal law, 
that no statement by an accused is admissible in evidence against him, unless 
it is shewn by the prosecution to have been a voluntary statement, in the sense 
that it has not been obtained from him either by fear of prejudice or hojx* of 
advantage exercised or held out by a person in authority.

Or as it is sometimes put by the writers:—
The ground for receiving a voluntary confession is that no person will 

wilfully make a statement against his interest unless it be t rue; while the ground 
for rejecting a confession as not voluntary is the clanger that the prisoner may 
he induced by ho|ie or fear to criminate himself falsely.

The point of the citation of Lord Sumner is that the statement 
must lie a voluntary statement .

An intense anxiety to protect accused parties is some time 
evidenced They are entitled to protection under the law and the 
rules of evidence. But what alsnit the general public and the other 
29 employees of the Post Office Department against whom sus­
picion rested? Arc they not entitled to protection against crimes 
and criminals, and is it desirable in the interest of the community 
that investigations into crimes should be hamjiered and innocent 
persons made to rest under suspicion for crimes that are not found 
out?

The accused wrote his letter quite voluntarily. It was not 
written in the presence of (laboury nor under any duress on the 
part of the latter; he was not forced to write the letter at all, and 
I fail to sect how it can lie held that a writing voluntarily made under 
the circumstances here proved is inadmissible in evidence.

The latest pronouncement on the admissibility of a writing is 
found in the case of The King v. Voisin, [1918] 1 K.B. 531.

We are not to appreciate the sufficiency of the evidence, but 
we read the evidence to appreciate the circumstances under which 
the admissions of the accused. lx>th oral and in writing, were made; 
and considering all the circumstances as disclosed by the evidence 
in this case, we cannot, in any view of the matter, conclude that 
there has been any miscarriage of justice substantial, grave or 
otherwise, and the conviction should be affirmed.
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Judgmetü. Having heard the said ('liaries Edouard (iravel, 
by his counsel on the merits of his appeal from the conviction 
pronounced against him by the Judge of the Sessions ot the 
Peace on or alxmt June 28, 1918, on the charge of having on August 
10, 1910, stolen $6,(XX), the property of the Postmaster-General of 
Canada and in particular upon the question of law reserved for 
the opinion of this Court, by the said Judge of Sessions, to wit 
the question whether there was error of law in the admission of 
evidence of a confession by the accused ;

Having heard what was said by counsel appearing on behalf 
of His Majesty;

Having read the case stated by the said Judge of Sessions upon 
the said reserved question, and delilierated:

It is by the Court of Our Sovereign The King, now here, 
considered that there was no error on the part of the said Judge of 
Sessions, in having admitted the said evidence ;

And it is accordingly adjudged and finally determined that 
the said appeal be dismissed and the said conviction confirmed, 
and it is ordered that an entry hereof lie made of record in the 
Court of the Sessions of the Peace, at Montreal.

A p/M'til dis mi xml.

Re McDonald.
Ontario Supreme Court, Aupellate Division, Meredith, C.J.C.I'., HiddeU, 

Latehford and Mid(Ueton, JJ. November 12, 1919.

Wills (§ 111 G—125)—Dwelling house of testatok devised to widow
FOR LIFE OR UNTIL SOLD AT DISCRETION OF EXECUTOR—LlFE ESTATE--
Widow liable for taxes—Legacy—Interest paid by executor
FOR ONE YEAR AFTER TESTATOR S DEATH—ExECI TOR’s MIGHT To 
RECOVER SAME OR APPLY IT ON PRINCIPAL.

A life estate terminable at the option of the executor is held, as long.a* 
it exists, subject to the incidents of a life estate, and the holder is liable 
for taxes. A legatee is not entitled to interest on a legacy until after the 
expiry of one year from the death of the testator, and the executor, who 
pays this interest, may recover the same or apply it on account of prin-

[B oriels v. Bartels (1877), 42 U.C.Q.B. 22, followed ; Borin r v. Clark 
(1891), 20 O.R. 522, 18 A.R. (Ont.) 435. referred to.)

Motion by the executor of the will of William McDonald 
deceased, for the advice and opinion of the Court on certain 
questions arising upon the will.

The judgment appealed from is is follows:
A motion at the instance of the executor for the advice and 

opinion of the ( 'ourt on certain questions arising out of the will
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of the late William McDonald. The clause* of the will necessary ow*' 
to le referred to are as follows :— S. C.

"I give devise and liequeath the sum of ten thousand dollars p, 
(110.000) to my wife Bridget McDonald; I also bequeath all my McDonald. 

household furniture to my said wife; also the right to occupy free 
of rent the dwelling in which we are now residing in the town of 
North Bay, or in which we may 1*- residing at the time of my 
death, during the remainder of her natural life, or as long as she 
desires to continue occupying the said dwelling, excepting as 
hereinafter provided.

“I give devise and liequeath the balance of my estate loth 
real and personal including all policies of life insurance to my five 
eliildren, Catherine Anne Barclay, Sophia Baxter, Margaret 
Frederick, Flora McPeak, and William McDonald, equally to be 
divided tietween them. If my executor deems it advisable at any 
tin e after my death to sell the property in which I am residing, 
he is to do so, and my widow is to give up immediate jiossession 
without any claim for dower, and the proceeds of the sale are to 
lie divided equally between my fixe children above mentioned.”

The widow, ujain the death of the testator, continued to live 
in the dwelling where he was residing at his death. The executor 
has paid the taxes thereon every year since the death of the 
testator on or about the 9th July, 1915. He xvas of the opinion 
that the estate should pay the taxes in full for the year in which 
the test: tor died, hut not thereafter. When the tax-bill for 
1916 was presented, he declined to pay it, being of the opinion 
that the widow, being allowed to occupy the premises free of rent, 
according to the tern s of the will would be required to pay the 
taxes. She, however, declined, and he paid and continued to 
I ay them.

The first question is: “Whether the taxes on the property 
devised to Bridget McDonald for life should he paid by the said 
Bridget McDonald or by the estate."

It scen e clear that a tenant for life unless the testator clearly 
indicates the contrary -must pay the “usual outgoings” such 
as land taxes: Jarman on Wills, litli cd. (1910), p. 1214; and, 
consequently, if Bridget McDonald is a life-tenant under the terms 
of this w ill, she is liable therefor.

It is contended, however, that what might otherwise be a
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0wT‘ life-tenancy is cut down in this will by the exception mentioned
s t'. therein, which gives the executor the right, whenever lie deen s
Its it advisable, to sell the dwelling-house property, whereupon tbe

McDonald. wjdow must give up immediate possession without any claim for 
dower therein.

While life-estates arc estates of freehold, and generally si making 
continue as long as the life for which they are granted, some 
estates for life may come to an end sooner, lieing subject to future 
contingencies, as, for example, an estate granted to a unman 
during her widowhood: Armour on Real Projierty. 2nd ed. iltiliii, 
p. 86. 1 ran hardly think, however, that it can lie effectuait} 
contended that, where an executor has a right at any time to «ell 
the real property, which is the subject of the alleged life-estate the 
interest can properly lie called a life-interest. It is a mere right to 
occupy the property until terminated by a sale which may take 
place whenever the executor deems it advisable to sell.

I am of the opinion, therefore, that the answer to the first 
question must be, that the taxes should lie paid by the estate.

The second question is, whether the said Bridget McDonald i« 
entitled to interest on her legacy of 810,000 liefore the expiration 
of one year from the death of the testator.

It appears, according to the affidavit of the executor, tliat at the 
tin e of the testator’s death there was no ready cash available 
from which to pay the legacy. The widow having represented to 
the executor that she had no money to live on, he liegan paying her 
interest on the legacy monthly at the rate of 5 per cent, during 
the first year. Since tliat time he has been paving the legacy in 
instalments, and paying interest on the balance thereof from 
time to time remaining unpaid. There is still owing a balance of 
81,000, and the executor is now in funds to pay the same.

In re Whittaker (1882), 21 Ch. D. 657, is an authority for the 
propiosition that where a bequest has been made upon trust to 
invest upon mortgage and pay the interest as it should arise to a 
widow during her life and widowhood, the interest does not I «nine 
payable to the widow except from the end of a year from the 
testator's death. Bacon, V.C., at p. 662, says: “Nothing can 
lie more clear than the law as it stands upion the decided case», 
that the first payment of interest upon a legacy docs not lecnme 
due until two years after the testator's death, and that in the 
case of a wife there is no difference whatever."
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It is clear, therefore, 1 think, that the executor could not have 

been compelled to pay interest to Bridget McDonald l>efore the 
expiration of one year from the death of the testator. Rut it is 
contended that, where he has done so, he cannot recover payment - 
that he has paid such interest as has been paid expressly as interest, 
and cannot now recover it from the recipient. He did not pay it, 
it is argued, under a mistake either of law or fact: reference to 
Moduli v. Horner, (1915] 3 K.B. 100, at p. 117.

With some hesitation, I have come to the conclusion that the 
executor, having paid the moneys under the circumstances referred 
to. cannot recover the same from Bridget McDonald.

In addition to the real estate on which the dwelling referred to 
stands, the testator died seised in fee simple of other real estate. 
It is said that i>rimâ facie any benefit given to a widow is in addi­
tion to her dower in lands which may be subject thereto, unless 
tin intention to the contrary is indicated in the will. There is no 
•such intention apparent in this will; and I think the answer to the 
third question should lie that, while the widow cannot projKirly 
claim dower in the real estate on which the dwelling-house is 
placed, she can do so with respect to the ren ninder of the real 
estate, and is not put to an election: Rudd v. Harper (1888), 16 
OR. 422; lie Slunk (1899), 31 O.R. 175; He Hurst (1905), 11 
O.L.K. 6.

ONT.

S. C.

Re
McDonald.

tests of the n otion will be payable out of the estate. Those 
of the executor as between solicitor and client.

Mr. Landriau, for ' appellant ; />. Inglis (iront, for respondent.
Mkhkdith, (\1\: The first question involved in this cTc.p1.'' 

appeal is, whether the estate or the widow should pay the muni­
cipal taxes in--posed from year to year upon the testator's 
dwelling-house, during her occupancy the right to occupy 
which, free of rent, he gave to her, by his will, “during the 
remainder of her natural life, or as long as she desires to 
continue occupying the said dwelling:" but subject to a right in 
the executor, if he should deem it advisable at any tin e, to sell 
it, in which event the widow is to give up possession without any 
claim for dower.

The will gives no power to the executor to pay these taxes; 
nor is there any fund out of which they could lie paid: if paid out 
of the estate, they must lie paid out of that which is expressly
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OKT* given to the widow herself or to son e of the other lieneficiarics;
8. C. and the right to oecupy is expressly made five of rent, hut of
I{E nothing else.

IcDonald. The testator’s intention was not, in mv opinion, that his 
Meredith, executor should pay, or intermeddle with the payment of, then- 

taxes while the widow ts-eupied the “dwelling." If the widow 
did not occupy, they would le jiayable out of the rents and 
profits of the property, which is saitl to le in the main business 
part of the town.

No one questions the rule that a life-tenant must ordinarily 
pay such taxes as well as other annual outgoings for the preserva­
tion of the property: and that the plaintiff took a life-interest in 
the "dwelling" in question is very plain: the words “during the 
remainder of her natural life” put that beyond controversy. 
The fact that that interest n ight lie determined at any time, 
by a sale of the property, leaves it still a life-interest, determinable 
in that way.

What the exact character of that life-interest may lx- is not 
a controlling feature. Whether it is as much us was held, by the 
Court of Appeal of this Province, to have passed under the will 
of Fulton, upon which the rights of the parties in Fulton v. Cum­
mings (1874), 34 V.C.Q.H. 331, depended, need not lie considered: 
it was a life-interest in the land; not a mere license to occupy: see 
Fountaine v. Pellet (1791), 1 Ves. 337.

Vpon the next question, it was not contended here, as it seen s 
to have been in the Court below, that the widow was really 
entitled to interest upon her legacy during the year next following 
the tin e of the testator’s death: what was contended is: tin t the 
payments in question were made as for interest during tlmt time, 
and were made “voluntarily" by the executor, and so may lie 
retained as interest, whether the widow was or was not lawfully 
entitled to interest: and that this applies also to the taxes which 
were paid by him.

But, whether they should, in the circumstances under which 
they were paid, be deemed to have been paid voluntarily, if the 
person who made the payment were not a trustee, so as to privent 
recovery by him. is a question not at all involved in this case. 
The payments in question were made by a trustee, in breach of his 
tmst. to one who, not only gave no consideration for the payments.



50 D.L.R.] Dominion I.aw Rkports. 663

hut also received tlieui with full knowledge of all the facta which 
made the payments unquestionably breaches of tmst. It ought 
not to be seriously contended that the widow may, in theae 
circuit stances, retain portions of her husband's estate given by 
his will to others.

1 ant in favour of allotting the np|ienl on Itoth grounds. The 
costs should not, of course, con e out of tluit part of the estate 
over which there was no contest, and which goes to others: they 
cannot lie made liable for costs occasioned by an attempt to 
appropriate that which was theirs to the use of the widow. If 
they had sued for restitution, they should liave had their costa. 
To make them [lavable out of that part of the i-state which the 
widow gets would lie to m ake them payable by her; and that 
would lie unjust to the extent of the executor's costs, he being 
n net blan-ablc for the unwarranted payment.

The payments upon the legacy should have been and should le 
treated as payments of principal, not interest: the amount of the 
taxes improperly paid should lie repaid by the willow, or else 
should be taken from her legacy: and there should lie no order as 
to costs here or Mow.

Middlkton, J.:—The testator died in July, 191.5, and by his 
will he bequeathed the sum of $10,000 and his household furniture 
to his w ife, to whom he also gave " the right to occupy free of rent 
the dwelling in which we arc now residing in the town of North Bay 
. . . during the remainder of her natural life, or as long as 
she desires to continue occupying the said dwelling, excepting 
as hereinafter provided."

The exception referred to is a proviso found later in the will: 
“If my executor deems it advisable at any time after my death 
to sell the property in which I am residing, he is to do so, and my 
widow is to give up immediate possession without any claim for 
dower."

Tin- widow is still residing in the house, ami no sale has Ix-cn 
n iule or is yet contemplated.

The first question submitted is, whether the widow is entitles! 
to occupy the property without [laying the taxes upon it. The 
opinion expressed by Mr. Justice Sutherland was in favour of the 
widow’s contention. With this finding I find myself unable to
agicc.

ONT.
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Re
McDonald

Middletoe. J
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ow*‘ In Bartel* v. Bartel», 42 U.C.Q.B. 22, the testator f tv vised his
8. C. property to his sons, subject to the right of his daughters to " have
lto~ at all tin es a privilege of living on the homestead and maint duel

McDonald. out of the pnx-eeils of the said estate during their natural lives." 
M.ddieton, j It was held that this gave the < laugh tent a life-estate in thv In m <•- 

stead.
It is argued that, even if this lie so, the proviso that thv estate 

given to the wife is to cease upon a sale lx*ing trade by the executor, 
cuts down her estate as life-tenant in such a way as to relieve lier 
from that which is incident to a life-tenancy -the obligation to 
pay taxes. No authorities were cited for this proposition. It Ls 
true that the life-estate is determinable at the option oi the 
executor ; I Hit. so long as it exists, it is subject to the ordinary 
incidents to a life-estate—the obligation on the jiart of thv life- 
tenant to pay the ordinary outgoings.

The second question arises from the fact that, on the death of 
McDonald, his widow was left without any ready money. The 
executor assmi ed tliat the legacy to her would bear interest, and 
paid her interest at the rate of 5 per cent, upon the legacy from the 
date of the death of the testator. The estate was not in such a 
position as to permit the legacy to lie paid at the expiry of the year 
from the testator's death, anil interest has lieen from time to time 
paid uiMin the unpaid balance. There is yet money due to the 
widow with respect to the legacy.

The executor now content Is that the legacy did not bear interest 
until the expiry of the year from the ilate of the testator's death, 
and seeks to set off the $500 paid as interest for tlie first year 
against the balanire that is due to the widow.

By the judgment in review, it is declared that the executor can 
neither recover this money so paid from the widow, nor set it off 
against money's yet to lie paid to lier.

If the case has to lie detem ined according to the strict rules 
of law applicable as lietwecn delitoi and creditor, thv widow’s 
contention would lie entitled to prevail. See Stewart v. /’# njnton 
(1899), 31 O.B. 112, where it was held that interest paid In* h 
mortgagor after the maturity of the mortgage at the mortgage rate, 
instead of the legal rate, could not be recovered back by him, nor 
could it be applied in reduction of the principal.

The sane principle was applied in In re Hatch, [1919] 1 Ch.
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351, where tlie overpaytrents were trade with respect to income 
taxes. Such overpavnents, it was held, could neitlier lie deducted 
from future payments of the annuity nor recovered as a debt.

The principle, however, is different where the question arises 
with respect to payments made by an executor or trustee to a 
beneficiary- entitled uroler the will or tnist instrument. There 
the rule is as laid down in Barber v. Clark (1801), 20 O.R. 522; 
18 A.R. (Ont.) 435. The overpayments may lie credited, but the per­
son who is accountable is not liable for interest upon the money 
improperly received. The trustee and the cedin' que trust both 
innocently misapplied a portion of the tnist fund paid over, and 
in equity the cestui que trust is liable to make restitution, but not 
liable for interest upon the siuv to tie restored.

In Daniell v. Sinclair (1881), G App. Cas. 181, accounts had 
been stated between a mortgagor and n ortgagec, upon the theory 
that the mortgagee was entitled to receive roll-pound and not 
sin pie interest. In allowing the settled accounts to lie re-opened, 
the Privy Council states that there is a n arked difference lictween 
the practice of the courts of con mon law and the courts of equity; 
that in equity the line between n intakes in law and mistakes in 
fact hes not been so clearly and sharply drawn as at law; and that 
in equity, where there has lieen a mere mistake of the law, relief 
has lieen given to a party who had dealt w ith property under the 
influence of such a mistake. The case of Liresey v. IAvcsey (1827), 
3 Russ. 287, is cited as an instance. There an executrix, under a 
mistake in the construction of a will, had overpaid an annuitant, 
and was pem itted to deduct the amount overpaid from subsequent 
pavn ents.

In the result the appeal succeeds upon both grounds, anil the 
order below should be varied accordingly.

Riddell and Latcheord, JJ., agreed with Middleton, J.
Appeal allowed.

47—50 n l.k

Re
McDonald.

Middleton. J

Riddell, J. 
Letchford, J.
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SCOTLAND ▼. CANADIAN CARTRIDGE Co.

Supreme Court of Canada, Davie*, C.J.', Idington, Duff, Anglin, Broth ur and 
Mignault, JJ. December 22, 1919.

Master and servant (§ V—340)—Workmen’s compensation—Injury to 
workman — Poisonous gases — Negligence — “Accident" — 
Workmen's Compensation Act, 4 Geo. V., 1914 (Ont.), oh. 25.

A workman whose health is injured through inhaling fumes of poismiouK 
gases while working in a munition factory is not barred from bringing 
an action even though an application was made for compensation under 
the Workmen’s Compensation Act and refused by the Board. Sucli 
an injury is not one by "accident” witliin the meaning of that term in 
sec. If» of Workmen’s Com|iensation Act, 4 Geo. V'. 1914, cli. 25.

[Dominion Natural Go* Co. \. Collin*, |1909] A.C. 640; Inne* or Grant 
v. Kynoeh, (1919) A.C. 765, referred to.]

[Canadian Cartridge Co. v. Scotland, (1919,) 48 D.L.R. 655, reversed.]

Appeal from a decision of the Apjiollate Division of tlw 
Supreme Court of Ontario, 48 D.L.R. 655, 45 O.L.R. 586, reversing 
the judgment at the trial in favour of the plaintiff.

The plaintiff, working in a munition factory, claimed damages 
from his employers for injury to his health caused, as he alleged, 
by inhaling gas fumes in doing his work. He claimed comjiensa- 
tion under the Workmen’s Compensation Act, 4 (leo. V.. P.I14 
(Ont.), ch. 25, but the Board held that the injury was not caused 
by "accident” and that it therefore was without jurisdiction. 
He then brought an action in which the jurisdiction of the Hoard 
was made an issue. On the trial the evidence was conflicting as to 
whether or not the illness of the plaintiff was caused by poisonous 
gases, some doctors testifying that it was impossible, others that 
there could lie no other cause. The jury found in favour of the 
plaintiff and judgment was entered for him for $3,560. The 
Ap]reflate Division reverser! this judgment and dismissed the 
action.

W. S. MacBrayne, for appellant; ,S. Johnston, K.C., and II. A. 
Burbidge, for respondents.

Davies, C.J.:—This action was one brought by plaintiff 
appellant, a workman at one time employed by defendant company 
in o]rerating an annealing bath or process in use in defendant's 
works in the City of Hamilton for the manufacture of cartridge 
shells and other war munitions.

It was the duty of the plaintiff who was known as a "dipper" 
to place the cartridge shells, which were made of brass and were 
at a high temperature, in what was known as a sulphuric arid hath 
ami aftc- a short time to remove them from this bath and place 
them in another bath known as the cyanide hath.
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On February 12, 1917, plaintiff liocame ill and unable to 
continue his work ami was removed to the Hamilton General 
Hospital where he remained under treatment until June, 1918. 
His contentions on which he based his claims were that his illness 
was caused by strong, irritating and ]>oisonous gases which were 
emitted from the baths in which his duty required him to place 
and remove the cartridge shells and which were inhaled by him 
in the discharge of his work; and that in addition to these alleged 
poisonous gases, natural gases of a poisonous character were 
en itted from and by the natural gas furnaces in close proximity 
to the baths used in heating the shells and became mingled with 
the other poisonous gases which he was forced to inhale, and that 
no system of ventilation of any kind was adopted or furnished by 
the defendant for the purpose of removing the gases plaintiff was 
compelled to inhale while at his work, the result being his illness 
and complete collapse.

The defence of the defendant not only put in issue the facts of 
the plaintiff’s illness having l>een caused by irritating and poisonous 
gases to which his work exposed him and the want of ventilation 
in the building as charged but also set up as a defence that in 
any case the plaintiff’s remedy was confined to that given by the 
Workmen’s Compensation Act, 4 Geo. V., 1914 (Ont.), ch. 25, 
and that his remedy had, on plaintiff’s application for compensation 
under the Act, lieen refused, which refusal was final as to his claim 
and without appeal.

As to this latter defence, 1 do not think the plaintiff's common 
law right of action was taken away by the statute under the 
circumstances of this case. The Hoard declined to entertain the 
claim on the ground that plaintiff’s claim was not one which 
occurred “for or by reason of any accident which hap)>ened to 
him in the course of his employment” and 1 cannot but think in 
so deciding they were right. The Board therefore had no juris­
diction to award compensation in a case of this kind and the 
plaintiff was properly left to his common law right of action.

The latest case which 1 have been able to find on the much 
debated question of what is an “accident” within the meaning 
of the term accident in the English Workmen’s ( ’ompensation 
Act, 6 Edw. VII. 1906, ch. 58, sec. 1, sub-sec. 1, is that of Innés 
or Grant v. Kynoch, [1919] A.C. 765, decided by the House of Lords.
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Their I-ordshijie, in very lengthy reasoned judgments in which all 
the previous eases were referred to and analyzed, decided, laird 
Atkinson dissenting, that the fortuitous alighting of the noxious 
bacilli u|)on an abraded spot of the plaintiff’s leg, though it did 
not apiiear when or how he received the abrasion and it «as 
impossible to say with certainty when the infection occurred, 
nevertheless constituted an accident within the Act.

In the case before us, of course, no such jioint or controlling 
fact arose and I take it from reading the judgments delivonsl that 
in the alisencc of proof of the abrasion on the plaintiff’s leg which 
became infected by certain noxious bacilli, there would not have 
lieen any ground for the holding their Ixirdships reached.

Leaving that defence and turning to the substantial defences 
set up by the defendant company to the claim of the plaintiff 
arising out of the alleged emanation of noxious and iwieonom 
vajrours from the baths at which he was working and the absence 
of proper and efficient ventilation in the factory which would have 
rendered these gases innocuous, it apiiears that after a lengthy 
trial during which a great many witnesses, scientific and otherwise, 
were examined, the trial Judge charged the jury on all the disputed 
questions with a fullness and clearness which does not seem to 
have left room for any complaint on either side and submitted 
to the jury for answers a series of questions covering all the 
debatable issues or contentions. 1 venture, even at the risk of 
unduly prolonging my reasons, to transcritie these questions and 
answers in full rather than give a simple epitome of them lierai», 
if there was evidence to justify the findings on the two main l mints 
of the emanation and inhaling of noxious and harmful gases and 
the absence of projier ventilation, these are sufficiently clear and 
definite as to justify the judgment entered by the trial Judge hut 
set aside by the Court of Appeal :

Questions for the Jury.
Q. Were harmless gases generated in the defendants’ factory while 

plaintiff worked there? If so, what gases? .A. Yes. The 3 fumes of gases 
combined: sulphuric acid, cyanide of potassium and natural gas. Q. Wee 
defendants' factory in which plaintiff worked ventilated in such a manner si 
to keep 1 he air reasonably pure and so as to render harmless as far as reasonably 
practicable all gases, vapours or other impurities, generated in the courae of 
the manufacturing process carried on by the defendants while the plaint iff wan 
in the defendants' employment? A. No. Q. If you answer no, then what 
effect did such lack of ventilation have upon the plaintiff; answer fully?
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A. The condition* in the factory where the plaintiff worked caused hi* present 
and possible future disability. Q. Was the defendant guilty of negligence 
that caused the injury to the plaintiff complained of? A. Yes. Q. If so, 
what waa the negligence? A. Sufficient ventilation was not provided while 
plaintiff worked t here. Q. Might the plaint iff by reasonable care have avoided 
the injuries complained of? A. No. Q. At what sum do you assess the dam­
age? At common law? A. We assess the damages at $3,500 under the 
common law. Q. Under the Factory Act? A. $3,664.44.

Questions Submitted by Mk. Johnston.
Q. Was the risk of inhaling dangerous gases a necessary incident to the 

employment of the plaintiff? A. Yes. It was necessary for the plaintiff to 
breathe, and in so doing he inhaled the fumes of the gases. Q. Was the 
imperfect ventilation, if any, caused by any of the fellow workmen of the 
plaintiff in keeping the windows and doors dosed? A. No. That the fumes 
were too heavy to be carried off by natural ventilation in the winter months. 
Q. Did the plaintiff, knowing the conditions, assume the risk connected with 
the employment? A. Not knowing that it waa a dangerous position he did 
not assume the risk. Q. If the plaintiff was injured in the course of his employ­
ment was the plaintiff injured by accident? (No answer).

I frankly confess that after reading the masons for judgment 
of the Divisional Appeal Court delivered by the Chief Justice of 
the Common Pleas, I felt in great doubt whether the judgment 
entered ui>on the jury’s findings could lie sustained.

The question, of course, for our determination is not what we 
would find as jurymen having heard the evidence and inspected 
the factory and its means of ventilation in the winter months, but 
simply and only whether the findings of the jury were such as 
reasonable men might fairly make on the evidence submitted to 
them.

Since the argument at bar at the conclusion of which I still 
retained my previous doubts, I have read over most carefully the 
evidence given on both sides and parts of it more than once, and 
I confess that if I had to give the verdict I would most likely hold 
that the evidence taken as a whole did not justify the finding of the 
emanation of noxious and harmful gases from the baths at which 
the plaintiff worked, es]>ecially having regard to the weak solution 
of sulphuric acid proved to have l>een in one vat or tank 5 gallons 
to an 80 gallon tank, and another solution of cyanide of ]H)tassium 
approximately 25 lbs. to a 75 gallon tank, and to the scientific 
evidence, not contradicted by any other such evidence, respecting 
the jKissibility of these solutions throwing off these alleged noxious
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I say on this main and controlling issue I would as a juryman 
probably have found against the plaintiff. But that is not my 
province. I have only to determine whether in the conflict of 
evidence we have before us in this case, scientific and practical, we 
find enough to justify reasonable men in reaching the conclusion 
these jurymen did. After much consideration and thought I 
have reached the conclusion, though not without much doubt, 
that there is such evidence in the record and that I ought not, in 
view of the extreme jurisdiction which juries are permitted to 
have.over questions of fact, to set aside their findings on mere 
doubts I may entertain or on my reaching on the reading of the 
evidence a conclusion different from that the jury reached. Now 
in this case the jury had the great advantage of seeing and hearing 
the witnesses and of judging how far and to what extent credit 
should be given to their statements. They had the whole history 
of the plaintiff’s illness and the facts which preceded and were 
claimed to have led up to it, given by the plaintiff. They had 
the evidence, very strong and positive, of the 3 medietd men who 
had examined the plaintiff most thoroughly. Dr. Martin was tin1 
physician who was consulted by the plaintiff when he first took 
ill and saw him many times, making, as he stated, a most special 
examination to determine whether he could exclude from con­
sideration all jiossible causes, other than ]M>isoning. of flic symjs 
ton s of illness which plaintiff had anil suffered from. In tin 
result he reached the conclusion that jioisoning by the inhalation 
of jxiisonous gases was the cause of the man’s illness This 
conclusion was, of course, founded partly on the plaintiff's history 
of his case, partly on the man's symptoms and partly up in the 
test of the patient's urine and blood made by him. excluding or 
“ruling out all other possible conditions." He called l)r. 
Nancekivell in consultation who also seems to have made a very
thorough examination of the patient and reached the ......-lesion
that the symptoms which the patient had were those of a man 
suffering from inhalation of poisonous gases and that those symp­
toms altogether pointed to nothing else. In cross-examination 
he expressed himself as willing to pledge his oath that the patient 
was suffering from gas jwisoning and that his opinion was not a 
matter of conjecture but “the result of logical analysis, history, 
and his condition. There is no one disease you will get the
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inflammation of all the mucous membranes and the symptoms 
that he produced. No one disease will give you all those symp­
toms, outside of gas poisoning.”

Lastly we have Dr. Holbrook, a medical gentleman in charge 
of the Hamilton Sanitarium and who was called and examined 
pursuant to an order made by the Court to have an examination 
of the plaintiff with a view of giving testimony at the trial. The 
written report of Dr. Holbrook is very full and complete evidencing 
not a mere casual examination of his patient but a thorough and 
complete one. The report after describing in detail the history 
of the man given by himself and the physical examination made 
by the doctor, of the plaintiff and the conditions in which he found 
the different parts and functions of the man, winds up by saying :— 

In addition to these conditions a serious condition has been set up probably 
due to the fumes from the cyanide tank and which might be described as the 
chronic effects from cyanide poisoning. It seems to have set up a debility 
which has affected the nerves and muscles by causing a peculiar change which 
might be described as a loss of tone. This is probably the cliief factor in the 
heart lesion, but while the other tissues would probably in time regain their 
tone, yet I would consider that this condition in the heart had led to physical 
changes which will remain permanent. Thus, while I consider it absolutely 
impossible to make definite statements at this stage, I would consider that 
his occupation in the munition plant had led to a general debility probably 
the result of chronic cyanide poisoning; also to an increase of fibrous or scar 
tissue in the lungs and to some enlargement in the bronchial gland and to a 
decrease of tone of the heart muscle fibre with dilation of the heart. I would 
consider that the man is now unfit for any work and that in all probability he 
will never be able to return to any but very light work for which the remuner­
ation in his case would be small.
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The doctor’s examination and cross-examination at the trial
did not in any way alter or modify the re]>ort he had made; 
indeed it rather accentuated the opinion he had there expressed. 
He said, “now I think that the bronchitis and irritation of bron­
chial glands was set up by inhalation of the sulphuric acid, and to 
so.me extent, cyanide fumes;” and again, “I think the chronic 
cyanide poisoning is the chief factor. He may have been over 
working, too long hours and too hard, that may have hail some­
thing to do with the breakdown, but the symptoms came on and 
suggested cyanide poisoning more definitely than any other thing. 
Of course it was a chronic poisoning, more from the inhalation of 
vapour.”

In cross-examination he admitted not being an expert on 
toxicology or the science of the effect of poisons on the human
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body liut gave with great luriitity the lymptoma of cyanide 
]*>isoning and left the impression on my mind that, while not 
prof earing to be an expert in toxicology, he was well grounded on 
the subject generally and knew well what he was talking about,

The other two medical men I have spoken of. Drs Mart in and 
Nancekivoll, were even more emphatic than was Dr. Holbrook in 
ascribing the plaintiff’s symptoms to noxious and poisonous 
vu]Kiurs. It is true the evidence of these medical men was 
founded to some extent, possibly to a very large extent, upon the 
history of his case given to them by the plaintiff and that their 
conclusions as to those symptoms having lieen caused by noxious 
and jHiisonous vapours wore most emphatically contradic ted by 
Dr. John A. Oille, a medical gentleman practising for many years 
past in Toronto and who, at the request of the Workmen's Com­
pensation Hoard, hail made a very full examination of the plaintiff’s 
physical condition. In fact, to my mind it is quite impossible 
to reconcile Dr. Oillc’s evidence with that of Drs. Martin, Xante- 
kivell and Holbrook. In substance, Dr. Oille’s evidence was 
that his diagnosis disclosed pleurisy and osteo-arthritis us the 
diseases from which the plaintiff was suffering when he examined 
him and he is emphatic in his statement that “neither of these 
diseases could have lioen caused by sulphuric acid or cyanide, as 
!>oth of these diseases are infective in origin." By “infection” 
he explained that it “meant that bacteria get into the laxly tissues 
or blood and cause disease."

When to this positive and clear evidence of Dr. Oille is tabled 
that of Mr. Fcrtig, a chemist and chemical engineer, who came to 
Canada from the United States on Government work and whose 
duties as inspector for the American Government took him to 
the factory here in question very often, it will be understood why 
I entertained doubts as to defendant’s liability as to there being 
evidence to sustain the jury's findings. Mr. Fortig said that a 
solution of sulphuric acid mixed with water in the proportion of 
five gallons to an 80 gallon tank, and the water heated to 2110 
degrees, would not give off any harmful fumes or gases, and that 
there was no doubt aliout it; and further that putting 20 lbs. of 
cyanide in the cyanide tank, 20 to 22, containing aliout 75 gallons, 
and the water heated to 100 or 110 degrees Fahrenheit, no harmful 
gas or fumes would lie produced. As ho put it, “no poisonous
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gases would come off. That bath in itself would lie a very dilute 
bath, 22 lbs. to 7f> gallons would lie a 3*/, solution.”

In fact, in cross-examination Mr. Fertig went so far as to say 
that 24 parts of water standing there in place of these tanks con­
taining sulphuric acid and cyanide, would l>e just as harmful and 
as harmless and that the combination of sulphuric acid and cyanide 
as proved was absolutely harmless and that made it unnecessary 
to make provision to carry off the fumes.

In addition to these conflicting statements of the medical 
n en and the experts, there was, of course, the positive statements 
of the plaintiff himself as to the effect u]xm him at the time he 
breathed in the exhalations from the vats or tanks, and of such 
n on as House as to their having had similar experiences when 
so employed, and evidence to the contrary by others equally quali­
fied to sjxNik from ]>ersonal experience.

The discharge by the jury of their duties was not a light or 
easy one. I am not able to say that the evidence justifies me or 
justifies! the Apellate Division in setting aside their findings. 
I have discussed the branch of the case made on the noxious 
exhalations or fumes arising from the tanks, at some length, 
because probably it is the strongest for the defendant. I think 
there was sufficient evidence to justify the finding of the absence, 
under the circumstances as found by them, of efficient ventilation 
in the winter season.

For these reasons I would allow the appeal with costs and 
restore the judgment of the trial Judge upon the jury’s findings.

Idington, J.:—The appellant claims from the rescindent 
damages for injuries received, whilst serving as a workman in its 
factory, at part of the process of making shells for use as war 
munitions.

He alleges that, instead of making the place in which he was 
set to work reasonably safe for those jxirforming the part of the 
service he was engaged in, it allowed the air, especially in that part 
of the room where he worked, to Is; contaminated with jioisonoiis 
gases, resulting from the ojierations in which he and others were 
engaged; and that for want of pro]>er ventilation he was compelled 
to inhale such poisonous gases and thereby suffered in his health.

It is reasonably clear that the building was so constructed 
that generally shaking in the warmer seasons ample means of
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ventilation were supplied hy means of ojien windows or doors for 
all those engaged in the room in question, unless possibly for those 
few engaged at serving in immediate contact with the source and 
cause of the noxious gases in questic .

But in the cooler and winter months the windows and doors 
were kept closed.

Obviously if, as now pretended, there were no noxious gases 
of any kind generated, there might 1st enough fresh air enter the 
room through the seams of the metal structure, or round the 
window frames and doors, to keep the room in a reasonable 
condition to work in.

In resolving the legal problem now submitted to us it d<ies not 
seem necessary to follow that branch of the inquiry at greater 
length.

The appellant was taken ill and submitted the ease, which 
his condition presented, to a physician in Hamilton who seems to 
give his evidence in a fair and intelligent manner and he attributes 
the condition of the apjiellant to the inhalation of just such 
noxious gases as might arise from the process in which the ap]>ellant 
was engaged. Indeed he gives a very jiositivc opinion, which, 
f correct, entitled the ap]>ellant to succeed, as he did, with the 

jury who found, in answer to the appropriate questions submitted, 
including a numlier proposed by res]>ondont’s counsel, sufficient 
facts to maintain the action and assessed the damages at $3,500 
if based upon the common law or, alternatively, at $3,661.44 if 
based on the Factories Act.

The trial Judge entered judgment for the former sum.
Assuming the appellant told the truth and the whole truth 

as to his work and condition of his health, and his physical condi­
tion, the case is of a very simple and ordinary character so far as 
the relevant law is concerned, and in the result was necessarily 
committed to the determination of fact by a jury.

The physician is corrotiorated in all essentials by a brother 
practitioner knowing of and lining consulted in the case at the 
time.

At a later time in the course of the proceedings in this suit an 
order was procured by rescindent for the examination of the 
appellant by an indeiiendont physician selected by the July 
applied to therefor.
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His report is in the case mid he was called also by appellant 
on the trial.

His report and evidence go also a long way to corroborate the 
view taken by the other physicians called by appellant. He, in 
view of the examination which he made of appellant having taken 
place 16 months or more after his falling ill, properly si leaks 
with caution as to the possibility of something else than the 
alleged gases producing the results he found. But so far as a 
skilled physician, not professing to l>e a profound toxicologist, 
could projierlv do so he leaves no doubt on the vital tniint of, in 
his opinion, sulphuric acid and cyanide having been a possible and 
probable cause of appellant's condition, and of the gases there­
from having possibly lxxm and indeed probably inhaled n the way 
testified to by the appellant.

The basis for all that testimony of exfierts is, of course, what 
the appellant and his witnesses swore to.

The evidence of Husband, who was foreman in the room and 
had lxxm discharged evidently for no other reason than that he 
did not get along with the men under him in a satisfactory way, 
seems, notwithstanding that incident, to have been given fairly 
and intelligently. If he and others are to be believed there is 
abundant evidence corrolxmitivo of apixtllant’s story, and 
especially of the inhalation of noxious gases during the ojerations 
of apimllant, and attributable thereto.

It would have been, in my opinion, unjustifiable to have 
granted a non-suit in face of such a case as thus presented, even 
if it had lxxm moved for.

It is remarkable and indeed, in light of the subsequent develop- 
ment in the Second Apjmllate Division, amusing to find that able 
counsel, alert to take properly every possible arguable objection 
during the course of the trial, never thought of either moving for a 
non-suit at the close of plaintiff’s case, nor at the close of the 
evidence for defence for a dismissal of the action. -

The evidence for the defence apart from that of the expert 
evidence to w’hich I am alxmt to refer later, d<x>s not, to my mind, 
meet that of the appellant and his witnesses in any satisfactory 
way, much less overlxsar it in weight. Indeed much of it impresses 
me, after a perusal of the whole, given for the defence, with the 
view that it had lxttter have been left aside and the defence rested
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u]ion the expert evidence alone, coupled perhajie with some few 
facts testified to by some of the other witnesses for the defence.

Turning to the expert evidence, it consists of the evidence of a 
physician of 16 years’ standing who laliourod under the dis­
advantage of not having seen the appellant until about 2 years 
after he had fallen ill, and of a chemist.

This physician had, I infer, seen but one case of acute cyanide 
iwisoning, and none of the chronic cyanide jioisoning from inhala­
tion.

1 submit that these facts coupled with the testimony he gives, 
evidently from reading, in regard to this lastly mentioned 
possibility, a text l>ook, is not very convincing.

Another physician called gives uninqiortnnt evidence and 
admits that probably he knows little of the subject matter involved 
herein.

Then we have the evidence of a chemist who in a sentence or 
two denies that when cyanide is in specific proportions put, into 
water of a certain temperature named, no harmful poison or 
poisonous gases could arise.

No accurate examinat ion of the conditions of the water actually 
used was ever pretended to have lieen made by him or any one vise, 
or of the actual condition of the cyanide used. The water was 
supposed to lie of the limited tetn))erature named.

The evidence discloses a possible cause of the water liecoming 
overheated by reason of the haste of workmen, ignorant of the 
consequences, plunging into same many of the pieces to lie dipjied 
therein lieforc being properly cooled off.

As a basis of scientific investigation, which the \p]icllate 
Division lays so much stress U]xm, 1 submit it would lie difficult to 
found anything in support of the defence so far as rested thereon.

To my mind, especially in view of the fact that cyanide was 
not used by any others engaged in the same process, except one, 
and that not named, this sort of testimony is next to if not entirely 
worthless.

I agree in the desirability of the truth revealed by science, 
lieing, when possible, duly observed, but the process of scientific 
investigation requires a thorough investigation of all the facts, 
conditions and circumstances so far as possible, lieforc proceeding
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to determine and formulate any definite assertion of any supposed 
rule of action or scientific fact founded thereon.

It never seems to have occurred to any one concerned to have 
examined a single sjieoimon of this so-called cyanide and ascertain 
thereby the quality of that used and then see what, results would 
flow therefrom under such conditions as it was used herein or even 
approximately so.

Unless we are to overturn our system of jurisprudence and the 
one rule of reason governing in law the results of a jury’s verdict 
1 submit the judgment appealed from cannot lie permitted to 
stand.

There was ample ground upon which the jury’s verdict might 
well have I eon reached within that rule acting upon the evidence 
placed lief ore them.

The Judge's charge xvns full, fair and unohjected to, save by 
suggesting what 1 am aliout to refer to, and respondent having 
let it go at that, ought not to have liecn heard to complain, unless 
upon the one question of whether or not the evidence did not 
disclose a mere case of accident.

I am of the opinion that the ruling of the Workmen's Com­
pensation Board was right in holding that it was not a case of 
accident, in the sense in which that word is used in the Act in 
question, but, if anything, the result of a continuous and systematic 
method of carrying on the works in question, in violation of either 
common law or statutory law, or of loth.

Had, for example, an explosion taken place by reason of the 
same method, if such a result is possibly conceivable, then 1 can 
conceive of a case so founded being within the term “accident” 
in the Workmen's Compensation Act. Not lieing so or akin 
thereto if as 1 euajicet the injuries were the result of months of 
continuous defiance of nature's laws by respondent, the appellant's 
right of action is not barred by said Act

1 think the appeal should lie allowed with costs here and in 
the Court of Appeal, and the judgment of the trial Judge lie 
restored.

Durr, J..—I have little to add to the reasons given by the 
Chief Justice with which 1 concur on the ]>oint w hether the injuries 
from which the apjiellant suffered were due to the inhalation of 
noxious gases while engaged in the performance of his duties under
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his employment with the respondents. I find it impossible to 
concur in the decision of the Appellate Division that the findings 
of the jury on this point can lie set aside or disregarded as without 
reasonable foundation in the evidence.

A more serious question is raised by Mr. Johnston’s contention 
that there is no evidence justifying the finding that by the negli­
gence of the respondents the appellant was deprived of some 
protection to which he was entitled and through which he would 
probably have escaped the harmful action of the gases to which 
he was excised.

The evidence on this point is very meagre. After carefully 
considering the testimony of Darling, who was called on Muilf 
of the respondents, together with the evidence as to the state of 
the atmosphere in which the appellant was working, 1 cannot 
concur in the view that there is not some supjxirt for the jury's 
finding on this j>oint.

I should add a single word upon the effect of sec. 15 and sul>- 
sec. 1 of the Workmen’s ( ’ompcnsation Act. 1 refrain from 
expressing any opinion on the question whether a claim for com­
pensation having l>een rejected by the Board on the ground that 
the facts out of which the injury arose did not bring the case 
within the category of “accident,” it is ot>en to the employer to 
allege in an action by the employee based u]xm the charge of 
negligence that the same facts did constitute an accident bringing 
the case within the operation of the provisions of the Act, including 
sulnsec. 1 of sec. 15 which on that hyixithesis would afford an 
answer to the employee’s action, if such a contention were open 
to the employer.

It is unnecessary to pass upon this because, for the reasons 
given by the Chief Justice, I think the respondents’ contention 
indeixmdentlv of the Board’s decision must fail.

Anglin, J.:—Sec. 43 (!) of the Factory Act, R.S.O. 1014. eh. 
229, as amended by 4 Geo. V., 1914, ch. 40, sec. 4, requires that 
the employer of every factory or shop shall ventilate the factory or shop in 
such a manner as to keep the air reasonably pure and so as to render harmless, 
as far as reasonably practicable, all gases, vapours, dust or other impurities 
generated in the course of any manufacturing process or handicraft carried 
on therein that may be injurious to health.

At common law an employer is bound to provide so far as 
practicable a reasonably safe place for his workmen to work in.
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A indie Mining ami Railway Co. v. McDougall (1909), 42 ( ’an. 
8.C.R. 420.

The plaintiff complains that while engaged in the defendant’s 
munition factory he was unnecessarily exposed to the inhalation 
of poisonous gases generated in the course of its manufacturing 
process; that such exposure was due to inadequate ventilation of 
the annealing room where he worked; anil that it resulted in 
serious and permanent injury to his health. On the trial. I)efore 
(Mute J., a jury found these several allegations to lie established. 
On H]>peal the judgment based on this verdict was unanimously 
set aside, the Chief Justice of the Common Pleas delivering the 
judgment of the Divisional Court and holding that on each of the 
three issues “there was no evidence upon which reasonable men 
could find in the plaintiff’s favour,” 48 D.L.R. 655, 45 O.L.R. 586.

On the plaintiff’s appeal to this Court the defendant supports 
this judgment and also contends that if injury to the plaintiff’s 
health was caused as he alleges, the case was one of “accident” 
within the provisions of the Workmen’s Compensation Act. 4 
Geo. V., 1914, ch. 25, and this action therefore cannot be main­
tained. It will 1)0 convenient to deal first with the latter defence.

The plaintiff duly presented a claim for com]>ensation to the 
Workmen’s Compensation Board and it was twice considered by 
that body. On the first occasion it was rejected, as the formal 
certificate says on the ground that it did not appear that “the 
claimant sustained a personal injury by accident arising out of 
and in the course of his employment;” and on the second, because 
“the Board is unable to find that the claimant sustained personal 
injury by accident within the meaning of the Act.”

The resjxmdent contends that it is consistent with these 
certificates that the Board based its rejection of the claim on the 
view that the plaintiff had not in fact been injured as he avers, 
and did not determine that if so injured the case would not be 
one of accident within the mean ng of the statute. The second 
certificate seems to me rather to indicate that the Board meant 
to hold that any injury the plaintiff sustained was not due to an 
accident and that it was therefore without jurisdiction. Any 
possible doubt on this point however is removed by these passages 
in the evidence given by Kingstone, one of the Commissioners, 
who made an investigation on behalf of the Board.
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Q. Did you find when you were inspecting that factory that there were 
sufficient methods provided by that company to remove sulphuric acid fumes 
from that room? A. Well, let me answer that by making this mention; 1 had 
this in my mind, I was naturally looking under the terms of the Act to see 
whether or not anything had happened which could be considered an accident, 
because under the terms of sec. 3 of the Act the claim could only be allowed if 
it could be found that there had been injury to tliis man by accident. Q. And 
you decided ultimately it was not an accident? A. I concluded there had liven 
no injury by accident. Q. How did you conclude that the injury had been 
sustained? A. Having excluded the question of accident—His Lordship: The 
report is very explicit. (Reading report.) Then they found this case was 
outside the jurisdiction of the Board? Witness: Yes, when I found that 1 
did not go so far into the investigation of what was the trouble with the man 
as I otherwise would have, had I been charged with the responsibility of getting 
at the whole trouble.

Mr. MacBrayne: Q. Speaking as a witness on behalf of the defendants, 
can you say whether there was sufficient ventilation in this room or not? 
A. I would not want to express an opinion. Because from that point of view 
I do not know; all I do know it satisfied me there was no accident.

His Lordship: You were not there after September? A. I was just there 
in connection with another accident on another occasion. Q. You have no 
knowledge of the conditions in winter? A. No. Mr. MacBrayne: Did you 
inquire whether the conditions you saw in September were the same as in 
January and February of that year? A. Well now, I don’t know that I can 
say that I did. I inquired sufficient to satisfy me that no accident had hap­
pened to this man, within the meaning of our Act.

Bv sec. 6 (1) of the Workmen's Compensation .Vet, the Board 
is given exclusive jurisdiction to determine all matters and ques­
tions arising under Part I. of the Act. That part deals with 
workmen’s rights to compensation. By sec. 64 the Board is 
empowered to determine, if an action is brought by a workman 
against the employer in respect of an injury, whether the workman 
is entitled to maintain the action or only to compensation under 
the statute.

By an amendment, 5 Cîeo. V., 1915, ch. 24, sec. 8 (2), any 
party to an action is enabled to apply to the Board for adjudication 
and determination of the question of the plaintiff’s right to com­
pensation or as to whether the action is one the right to bring 
which is taken away by Part I.; and such adjudication and deter­
mination is declared to lie final and conclusive. The re-con- 
sideration by the Board of the plaintiff’s application for com­
pensation was at the instance of the present defendant, and I 
agree with the learned Chief Justice of the Common Pleas that the 
Board’s conclusion that the plaintiff’s claim was not founded oil a
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personal injury by accident within the n mailing of the Act is 
binding on the defendant and not often to review in this action.

If the question wen1 open I should incline to apply and follow 
the decisions in Steel v. Cantwell, LoinI X Co., [|905| 2 K it. 232; 
Marlin v. Manchester (’orftorotwn (1012), 5 B.W.C.C. 259; 
BnMerick v. London County Canned, |I90N| 2 K.B. HOT ; and Eke 
v. Hart-Dyke, [1010] 2 K.B. 077. the authority of which, so far as 
they require proof of a particular occurrence causing the injury 
complained of. which happens! within some narrow limitation 
of time, has not been materially affected, as I understand it. by the 
recent judgment of the House of Dmls in the readily distinguish­
able case of Innés or (Iront v. Kynoch, (1919) AC. 705. | agree
with the Chief Justice that the Workmen's ( 'omfiensation Act 
"does not stand in the way of this action."

But. I am. with great resjiect, at a loss to understand how it, 
can lie said that there was not any evidence on which the jury 
could reasonably find as they did in favour of the plaintiff on each 
(if the 3 issue* involved in the question of the defendant's liability. 
There was. in my opinion, quite sufficient evidence, if the jury saw- 
fit to credit it. to support their verdict on all 3 issues. This 
expression of opinion would ]>erhaps suffice to disjiose of this 
appeal, but, in deference to the Judgi* of the Divisional Court,
I think I should indicate what the evidence is u]kui which the 
jury's verdict in my view- should have been sustained.

Were there noxious fumes or gases given off from the sulphuric 
acid and cyanide vats in the defendant's annealing room?

The plaintiff gives this evidence:—
Q. What would lie the effect on the sulphuric acid and the cyanide as you 

put these shells in there? A. Gas fumes, the hot shells going into the hot acid. 
Q. There were fumes? A. As soon as you put them in the arid there was fumes 
von could see. Q. That is steam? A. Yes.

Q. Your work took you practically over those vats? A. Yes.
Willi m Husband, formerly a foreman with the defendant, 

styi: —
llis lordship :^W hat was the effect of this closing of the windows? A. Why 

it would cause a kind of heavy cloud of steam; pretty hard to see through it. 
Q. From where? A. From the steam arising from the vats. The cold air 
would meet with the steam. Q. Was there an odour to this steam that came 
from the vats? A. Yes. Q. Having regard to the plaintiff's work, and his 
position during the work, what would you say as to whether or not he might 
or might not inhale any of the fumes? A. It is possible he may have. I have
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myself. Q. You were not working over them? A. Xo. Q. What <lo you siy 
of the plaintiff in regard to his position and his work, whether or not he vis 
in such a position that he would inhale it? A. Oh, yes, he would inhale it 
He would inhale it more if the wind was on the west side. In the winter tin» 
it would blow up a sort of eloud.

Q. Has the cyanide in solution an odour? A. It has. Q. What is it like? 
A. It is sickening to the head. Q. Is it an odour that you can readilx dis­
tinguish? A. It is. Q. Then when you were using 20 lbs. of this cyanide to 
80 gallons of water, was there a perceptible odour? A. There was when wo 
were using the strong stuff. Q. And the strong stuff is the 20 lbs. to the so 
gallons? A. Yes. Q. Were there any fumes or odours from the sulphuric 
acid? A. Oh, yes. Mr. Johnston: That is clearly a leading question. 
Mr. MacBrayne: 1 don’t know how I could ask the question in any other w ax 
His Lordship: Q. Was there an odour from the cyanide? A. Yes. (J. What 
was it? A. A kind of sickening smell, and it used to affect my throat and 
lungs; if I got a good smell of it it would affect my throat. Mr. MacHraynv: 
How many cyanide baths were there in that room. A. Two. Q. And was 
the other Is-ing operated in the same way? A. Yes. Q. With the sum 
strength of pounds? A. Yes. Q. Winter and summer? A. Yes. (j. You 
said something to His Ijordship about the effect of the odour from cyanide; 
will you tell us what that was? A. It affected in such a way that it was a 
kind of sickening smell to the head, and also affected my throat and lungs; 
each time I worked on tlu* cyanide I would have the fending till such time as 
1 had reduced the quantity of cyanide. Q. Was Scotland’s work such as to 
keep him in this cyanide odour? A. It was such that there was d sets of vats 
lie Imd to pass it to; he would Ik- working there most of the time. Q. Did lu 
have any other place to work? A. Well, he was changing around from the 
tanks. In the lieginning he worked on sulphuric alone. After he was there 
a few weeks 1 put him to the cyanide tanks, because he was a smart man.

'I he strong mixture of cyanide. 20 or 22 11>b. to 75 or 80 gallons 
of water, was used during most of Scotland’s period of work. A 
harndeHK soda mixture is generally used for the same purptwe.

husband adds:
His Lordship: What wan the difference lietween the lesser and the larger 

amount, in regard to its effect? A. The fumes were stronger in the larger 
amount, and it left a kind of white substance on the cases.

James House, a fellow employee of the plaintiff, says:
Q. All 1 want you to tell the jury is what was the condition of that room 

when you were working there? A. The condition of the room, you mean the 
air, and in regard to the acid and cyanide? Q. Yes. A. Well, in the cold 
weather the air wits so thick with the sulphuric acid fumes and the cyanide 
t hat you could hardly see one ano1 her apart somet imes, and in inhaling 1 he funic» 
it caused a bitter taste in the mouth, dizziness, headache, pricking of the eves, 
and sleeplessness at night, and more tired when 1 got up in the morning than 
at night. When I went in 1 weighed 148, and when I came out 1 weighed 
123 lbs. Q. During the winter season what method was there for removing 
these fumes and letting fresh air in? A. There wits no method whatever, 
(j. Was there a window in the north side? A. Xo, the cold weather would
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blow the funies to you, and you could not sec. and it was so warm you would 
get heated up so over the tanks that you could not stand the least cold draft 
on you. Q. What was your particular work? A. Packing the shells as they 
came out of the tank into the Ihixvs. Q. They had l>een pickled or had their 
bath? A. Yes. Q. Why did you quit? A. Well, I quit on the doctor's advice.

Juror: Did you notice the fumes much more when the cyanide was being 
used? A. Well, you could taste it more.

llis Lordsliip: What do you say caused the tired feeling? A. Well, 1 
believe it was the fumes of the sulphuric acid and cyanide, because before 
1 went then* I was in perfect health, could eat anything, and after being there 
3 or 4 months I lost my appetite, and got up so cross and tired in the morning 
that 1 hated myself, (j. Might that be attributed to the Iwrd work? A. No, 
1 worked at harder work before 1 went there. Juror: Did you do any vomiting 
in the morning? A. Yes, shortly after 1 had eaten my lunch. Q. What was 
the cause of that? A. The fumes it must have been, a bitter taste in my 
mouth, and food would not digest.

John Roberta, another fellow employee, gives this evidence.
Q. That was the only thing that held you up? A. No, I used to be 

1 couldn't eat, take a little milk food. IJ. Did you lose any time during the 
fi weeks except for this finger? A. No. 1 was not thinking the acid was doing 
any harm till people told me I was looking bad. and yellow in the face, and 
couldn't cat and sleep, so 1 laid off after Christinas <J. Go to the doctor? 
A. No. His Lordship: What caused that? A. The work I done before 
I never felt as I did then, I believe my flesh was yellow, and a nasty taste in 
.nv mouth, couldn’t eat or sleep, and always tired getting up. wasn't the same 
man anyhow.
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Q. That atmosphere is very heavy? A. Yes. Kind of hangs like that. 
A man inhaling that stuff it makes him sick. 1 could not eat, no taste of any 
food, just a little porridge that I had.

Husband also tells of an employee named Stirling who left 
the factory saying: ‘‘I can't stand these fumes and acid” -and 
went to a hospital.

Ernest Darling, a ventilating exjx-rt called for the defence,

Q. Anil so you would ex|>cct that these gases that would Ik* in this room 
should Ik* diluted? A. Yes. Q. Why? A. If they are injurious to human 
health they should bo diluted. His lordship: Do you know whether they are 
injurious or not? A. From my knowledge I would know that cyanide gits is 
injurious, but sulphuric acid gases 1 don’t lx*lieve are injurious to the same 
extent.

No doubt there is evidence from others, officers and employees 
of the defendant, that them were no perceptible fumes or gases in 
the annealing room; and one Fertig. a chemist called for the 
defendant, denied the possibility of fumes or gases arising from 
vats containing solutions of sulphuric acid and cyanide in the
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as harmless as 24 j>ails of water. . . . Therefore why should
any provision Ih> made to take off the fumes"?

Of course the witness assumed that the solutions were always 
maintained in the proportions directed and that the teni)>eratures

Anglin, J. never exceeded those proscrit>ed. Either of these conditions 
might easily have varied from time to time.

But it was clearly within the province of a jury to determine 
what credence should he given to the very positive and sweeping 
testimony of this witness and whether it should or should not Ik* 
relied uj>on in view of the actual experience of the presence of such 
fumes and gases deposed to hv men who had worked in the 
factory. When to their testimony is added the evidence of the 
doctors who examined the plaintiff (to he more particularly referred 
to in dealing with the next question) 1 confess my inability to 
understand how it can lie said that there was no evidence on which 
a jury could reasonably have found that harmful gases or fumes 
were given off from the sulphuric acid or cyanide vats.

Was the plaintiffs impairment of health due to the inhalation 
of these gasits was he a victim of chronic poisoning from them? 
Dr. Martin, who had the liest opportunity of forming a reliable 
opinion since he saw the man immediately after he was obliged 
to quit work, is convinced that he was. “My diagnosis was 
]K)isoning from the inhalation of jniisonous gases that the man's 
condition is the result of inhalation of poisonous fumes."

He rests his opinion on the symptoms of his patient and the 
history of the case. How far the plaintiff could be depended upon 
to give a truthful history the jury had an opportunity of judging 
They saw him in the witness l>ox. Dr. Martin deposes that tests 
were made to eliminate the possibility of other diseases. No 
evidence of any other condition was found which would account for 
the symptoms as a whole, and while each of them, if taken separate­
ly, might he otherwise accounted for, the Doctor says that "the 
symptoms all together pointed to nothing else" than poisoning 
by the inhalation of poisonous gases, such as sulphuric arid and 
cyanide fumes.

Dr. Nancekivell, called by Dr. Martin in consultation, also 
examined the plaintiff two or three days after he was taken ill
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Hi# conclusion was that he had been poisonnl by |>oisonous gases. 
He adds that if the man had come to him and he had not known 
that he had l>een working in a I mass foundry he would have pro­
nounced it a cane of gas ]>oisoning. Asked to do so he pledged his 
<Kith that the man is suffering from gas poisoning: and he adds: 
"No one disease will give you all those symptoms (which the 
plaintiff exhibited) outside of gas poisoning."

Dr. Holbrook, the physician in charge of the Hamilton 
Sanitarium, who has had exjierience in gas poisoning eases with a 
number of returned soldiers, was appointed by the Court, at the 
instance of the defendant, to examine the plaintiff and rejsirt u|H>n 
his condition. He made 3 examinations, but had not the advant­
age of seeing the patient soon after lie became ill. He found 
conditions, however, which he ascribe to the inhalation of sulph­
uric acid and cyanide fumes.

It seems to me that cyanide fumes, the effect of that accumulated until 
a toxic effect was produced. ... I think chronic cyanide jMiisoning is 
the chief factor ... Of course it was a chronic poisoning, more from the 
inhalation of va|xmr . . . 1 think the conclusion I came to was that the 
cyanide |*>isoning was rea|Minsilflc for the different conditions he presented, 
and there was the general lowering of tone, nervousness, vomiting of food and 
irritability of the stomach ... It might In* jsissible to deny that any of 
the symptoms he had were due to cyanide (stisoning, but 1 think that the 
general lowering of tone and the symptoms were caused by that and nothing

(J. It might have Ixcn cauacd by one hundred different things? A. Yes, 
but in fairness to the man I do not think it was.

Dr. Oille, a physician employed by the Workmen’s Com­
pensât inn Board, called by the defendant, on the other hand, 
found no conditions that could not he fully account**! for by 
other causes and an absence of some symptoms which, in his 
opinion, art1 characteristic of cyanide poisoning. Dr. Oille 
admitted, of course, that when sulphuric acid and cyanide fumes 
reach u certain percentage they liecome dangerous, and will make 
a man sick if the ]»ereentage is great enough. And according to 
Drs. Martin and Nancekivell, the plaintiff exhibit»*! most of the 
symptoms which Dr. Oille states to be those of cyanide ]x>isoning.

There is no suggestion that the plaintiff was exposed to the 
inhalation of poisonous gases anywhere else than in the defendant's 
annealing room.

The jury found that “the conditions in the factory where the 
plaintiff worked caused his present and possibly future disability."
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But the ( ’hief Justice delivering the judgment of the Appellate 
Division. 48 D.L.R. 655, says, at 659:—

All the symptoms of illness of the plaintiff deposed to were by nil the 
physicians stated to be symptoms of a common everyday character that may 
arise from any one of many common ailments; they proved nothing

With deference it would seem that some of the evide ee alum 
outlined must have escaped the Thief Justice’s attention. < ither- 
wise I cannot account for his comment.

He adds. at i>. 660: -
No other conclusion can In* reached by me than that reasonable men could 

not find upon the evidence alone that the plaintiff was injured by |toisnnou» 
va|M)urs arising from these tanks; though reasonable men might Is* led hy 
their impulses to do so . . .

With respect, it was clearly competent for the jury to find as 
they did on this branch of the case. Not only was there evidence 
to warrant their finding but the weight of the medical testimony 
supports it. In accepting the evidence of Dr. Oille and rejecting 
the opinions of the other three physicians liecause of their lack of 
“any sjwial knowledge in chemistry or toxicology,” the Ap)>ellate 
( ourt would seem to have usun>ed the functions of the jury. The 
same observation may be made u|sm their action in treating the 
evidence of the chon ist Fertig (“the projier evidence” the Chief 
Justice terms it) as conclusive against the presence in flic annealing 
room of cyanide and sulphuric acid fun os arising from the tanks, 
notwithstanding their actual ex]>erience det>osed to by several n cn 
who worked there and the conditions found in the plaintiff by J 
reputable physicians ascribed by them to the inhalation of these 
gases and for the existence of which no other cause has been or 
can he suggested and also as to the effect given to the evidence of 
the defendant's exjiert in ventilation notwithstanding the weak­
nesses in it disclose l on cross-examination and the actual atmos­
pheric conditions in the annealing room dejxiwMl to by several 
witnesses.

The evidence on this latter branch of the case must now he 
considered. Admittedly there was no artificial ventilation and 
little attention seems to have been paid to the need for it. ope» 
doors and windows provided excellent ventilation during the 
summer but there is abundant testimony that tinsse wen* all dosed 
during the cold weather.

The plaintiff worked in the annealing room from October. 
1916, to February, 1917.
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Ernest Darling, the exjiert in ventilation called by the defend­
ant. <l(‘]K)w*<l that, owing to the character of the building -a shed 
with sides and ends of corrugated iron sheeting “the walls were 
not tight. . . . The building ventilates itself so to s]x»ak. 
. . . As far as ventilation is concerned it was very well ven­
tilated. I think the trouble Is that it is a question of heat and 
cold.”

This expert made no examination of the building when the 
conditions prevailed under which the plaintiff w; s working. He 
never saw the factory in operation. On cross-examination it. 
became apparent, that he relied on open windows to take care of 
any noxious fumes that might arise in the room. The ojicniiig or 
closing of windows was left to the whim of the workmen, and some 
of them tell us that owing to the heat from the natural gas furnaces 
in the room 1200 Fahrenheit and the character of the work 
they were engaged in they could not stand the draft from open 
windows during cold weather, working as they did in their shirts 
or with bare hacks, and that consequently windows and doors 
were kept, closed. The witness Darling criticizes their bad judg­
ment in not ojmning windows on the side of the building on which 
there was ro wind, but gives this significant testimony:

(j. Wouldn’t the air in this room if there were not sufficient ventilation, 
become very much vitiated after 10 hours' work, with the windows dosed, 
the doors open occasionally? A. Yes. Q. And are you not trusting to a sort 
of accidental or providential ventilation when you speak of the doors living 
open? A. No. I think the men should use their judgment. Q. Then is it a 
good system of ventilation that leaves tin* question of shoving off the entire 
ventilation to the control of some workman? A. You would have a great deal 
of trouble if it is left in the hands of more than one man. (j. Shouldn't it he 
left in the hands of the management ? A. No, the men should do it t lionise vos. 
Q. Is a system which is left to the men themselves and which causes physical 
injury to a man, a good system of ventilation? A. Not necessarily, no. 
Q. It sounds rather bad? A. Yes. Q. Wasn’t that the ease here? A. Not 
necessarily. Q. These men who felt the cold should close the windows? 
A. The amount of gas— Q. 1 am not talking of that? A. The density of the 
gas is the main feature. Q. Is that system of ventilation which is left with 
workmen, entirely at the whim of any workman, to use or stop using it, a 
good and sufficient system? A. In that class of building, yes. Q. In any 
class of building? A. No. Q. Then with this building, why this building? 
A. Merely a shed. Q. Then the windows don’t amount to anything at all? 
A. Sure they do. Q. Shut, them and they still have good ventilation? A. Not 
necessarily. Q. And the'ventilators are no good because the'cold air is coming 
in? A. You have to take into consideration the whole operation of the 
buililing. Q. Because that is a shell of a building, built of corrugated iron,
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therefore t lie workman can close those windows or not, and it is still an ellivivnt 
system of ventilation? A. An efficient system if properly used. You have tu 
use your judgment.

Darling also states that “where you have concentration of 
gases- when1 they become dense or the air liecomes saturated 
with gases” forced ventilation is “a necessary part of fadon 
construction ” in order to carry those gases off ; and, again, that 
some provision (should be made) “not carrying them off- -dilution 
by supplie* of cold air." He also says that for 90% of the time 
a building such as that of the defendant’s would be satisfactory 
“and manufacturers find they can afford as a rule to use a building 
like that rather than go into a brick building, where it would lie 
unsatisfactory in summer, just simply for a few weeks of cold 
weather in winter.’’

Mr. Kingstone, a member of the Hoard, testified to finding 
satisfactory ventilation when he visited the building. Hut his 
visit was paid in the comparatively warm weather of September 
when windows and doors would be o]>cn.

Some of the evidence on the conditions of the atmosphere in 
the annealing room and its ventilation during the winter months 
is as follows:—

William Husband, a former foreman of the annealing depart­
ment, tells of having complained of the ventilation in the winter 
of 1916, while Scotland was working there, to the su|>erintendont. 
Kmbree. and suggested the introduction of suction fans, lie says 
the reply was
the cold shoulder; if the men did not like it, get more men at the gate. Q. Was 
there any result from your complaint? A. No, not just then, not till the sum­
mer time. When the summer came they knocked off two sheets of galvanized 
iron on the noith and the south and of the roof hut not during the winter. 
Q. So the condition you complained of remained all that winter? A. Yes.

Kmbree denies this complaint.
Asked whether the windows were dosed entirely during the 

winter months, Husband said: “It really depends upon the 
conditions of the weather. If the men aie working in front of a 
draft they close the window. We could not keep them o]ien in 
the winter, men working in their shirts or bare backs.’’

I have already quoted the passage in this witness's evidence 
where he describes the effect of the closing of the windows in 
winter and the atmospheric conditions in the building. To 
complete it I add this extract :
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“Shaking of the winter season, that these places were closed, 
did you. as foreman, have these rooms ventilated in any way? 
A. 1 might have o]x>ned the windows oeeasionally myself, hut 
they were soon shut, because the n on got cold. Q. Would the 
day gang coming in start in with fresh air? A. Not on a cold 
morning. Q. And would the night gang start in with fresh air? 
A. Just, come in with the same as the day gang left it.”

I have already quoted from the evidence of James House, 
who was working in the annealing department at the same time as 
Scotland. To complete what he says 1 add this passage:

"Q. You could have opened the doors or windows at any tin e 
to got fresh air? A. Not very well in the winter. Rwause wo 
could not stand the cold air. (J. The place was heated? A. It 
was not so hot, a person when perspiring cannot stand cold air. 
Q. You say you could not ventilate the place without getting 
cold? A. In the winter time.”

From the evidence of John Roberta, also employed with 
Scotland, I extract the following additional questions and answers:

Q. Then I want you to tell the jury what you fourni the working con­
ditions to he while you were there? A. Well, 1 found it a very hot place, very 
unhealthy. Q. Describe the conditions? A. There was two furnaces there 
in a very small room, al>out the size of this room, two annealing furnaces, and 
lots of vats. Two different sorts of vats, and lots of steam coming out of the 
vats. I did not stay there very long; 1 stayed there 6 weeks. Q. Was there 
any method of getting rid of the foul air that might he in the room? A. Yes, 
I guess there was. There was windows above and all around, and I never seen 
them open hardly, liecause wc could not very well stand the cold air. It was 
the winter time, and with the sweat and the hot place the men could not stand 
the cold air. Wc were all in short shirts, just pants and boots on We were 
so hot that we could not stand any cold air. Wc were working in just an 
undershirt, Q. Were all the men just working with the undershirt on? A. Yes.

Q. It was very hot there in winter in the Cartridge Company’s factory? 
A. Yes, very hot. Q. Why didn’t you open the window's? A. 1 was not the 
laws. Q. You would have opened the windows and Husband would not let 
you? A. If I had opened them you would not very well stand it in the winter 
time, and a gush of wind, zero weather, and ils sweating, and the fumes, you 
could not stand it, we would be held up in another way. Q. So you say it was 
impracticable to open windows?, A. Yes. Better if there had been a fan to 
take the fumes away. Q. Who told you alxiut a fan? A. Nobody. I have 
been in different factories and seen them. Q. Where would you have put a 
fan? A. Well, I am not an engineer. Every man has a position. I would not 
know, but most likely some person would have picked up a place to put a fan. 
Q. Can you suggest any way in which the ventilation of that building could
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have been improved? A. No, sir, I was not getting that deep into it. I knew 
1 had to quit because 1 was losing my health.

Juror: Couldn’t you have the top windows open in the winter'.’ A. 1 
could not tell you. I have seen them pulling the chain on the side to open 
them. Q. Do you know if they were opened; could you feel the draft from up 
there? A. No. But in the side-doors a man could not have the draft at his 
back. And a man sweating with two furnaces on each side of him. (j. If the 
top window was open there was quite a draft to drive up the vapours? \ \0| 
1 don’t think it would. It seemed to work slowly. . . . Q. You were not 
over the tank all the time? A. Not the same kind of a tank as he was. Just 
on the wush-oflf tank and cyanide, and I would put it in there ready for the 
press room. Ilis Lordship: Would you get as heavy fumes when- you were 
as Scotland? A. No, l>ecause he was getting it all the time. I was getting a 
chance to get away from it. I was putting them in the clean water part -if the 
time; I was not getting as much as him. He was in it all the time.

In view of all this evidence it is not at all surprising that the 
jury found that the defendant's factory was not 1 ventilated in 
such a manner as to keep the air reasonably pure and so as to 
render harmless as far as reasonably practicable all gust's, vapours 
or other impurities generated in the course of the manufacturing 
process carried on by the defendant while the plaint iff was in its 
employment,” that "the conditions in the factory when* the 
plaintiff worked (had) caused his present anti possibly future 
disability,” anti that the defendant was guilty of negligence which 
occasioned this injury in that “sufficient ventilation was not 
provided while the plaintiff worked there.”

The finality of a verdict, where it is such as a jury viewing 
the whole evidence reasonably could properly find, is too well 
established to admit of discussion. As Ixml Atkinson said in 
Toronto R. Co. v. King, (1908) AX’. 260, at 270: “The jury 
is the tribunal entrusted by the law with the determination of 
issues of fact, and their conclusions on such matters ought not 
to he disturbed .because they are not such as Judges sitting in 
Courts of Appeal might themselves have arrived at.” In fom- 
mimoner for Railway« v. Brou n (1887), 13 App. Cas. 133, at 134, 
I»rd Fitz(ierald, speaking for the Judicial Committee, slid: 
“Where the question is one of fact ami there is evidence on l>oth 
sides properly submitted to the jury, the verdict of the jury once 
found ought to stand.”

Here no exception is taken to the charge of the lea rind trial 
Judge.

5
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As put by Lord Macnaghten in Cooke \. Midland Créât Western 

It. Co. of Ireland, [1909] A.C. 229. at 233: “The- only quostion 
More your Lordships is this: Was then* evidence of negligence 
on the part of the company fit to lie submitted to the jury? If 
there was the verdict must stand, although your lordships might 
have come to a different conclusion on the* same materials.”

1 reiterate my inability to understand how any answer can I to 
given in the present ease to the question presented by Lord 
Maenaghten other than in the affirmative.

1 would allow the ap]a*al with costs here and in the Ap|te!late 
Division and would restore the judgment of the trial Judge.

Bkodevp, J.:— The duty of a master towards his servants is 
to provide such appliances as ant necessary for avoiding accidents 
and for preserv ing their, health ; and where there ant special cir­
cumstances which an* likely to cause injury the degree of care 
required is proportionately higher. Then consummate caution 
is requiml. Dominion Natural Cos Co. v. Coil ins. [1909] A.C. 
640.

The respondent company was using in its manufacture acids 
which might produce fumes and gases injurious to the health of its 
employees. At common law, it was bound to s<*e that its building 
would be properly ventilated in order that those fumes and gases 
should cause the least injury jmssible to its employees.

The statutory provisions in force in Ontario under the 
Factories Act. K.S.O. 1914. eh. 229. and the Public Health Act. 
K.S.O. 1914, ch. 218. required that the building in which the 
plaintiff worked should be ventilated in such a manner as to keep 
the air reasonably pure so as to render harmless vapours generated 
in the course of work done.

The evidence is rather conflicting as to whether there were 
harmful gases and proper ventilation. But it was for the jury 
to decide as to its value. The jury f<>und t hat there was negligence. 
There was certainly sufficient evidence to justify such a conclusion. 
The Ap|>ellate Division came to a different conclusion.

The resixmdent relies upon what it calls the uncontradicted 
evidence of an ex]x*rt chemist. It is true that this expert stated 
positively that no injurious gas emanated from the receptacles in 
which acids were diluted. But the evidence of the co-employees 
of the plaintiff and of the doctors who attended him shew con-
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In these circumstances the findings of the jury should not have 
l»een disturbed.

It is contended by the respondent that the plaintiff's right of 
action has been abolished by the Workmen’s Compensation Act.

Brodeur, J. 4 (loo. V., 1914, ch. 25, which established a new code of law 
resisting compensation for accidents to workmen. The statute 
provided that all claims for accidents to workmen should l.r 
dealt with by a Board and that employers would lie required to 
contribute yearly to a fund which should be administered by the 
Board.

In this case the apfiellant applied to the Board for coni|Muni­
tion; but the Board decided that it was not an accident which 
entitled him to compensation from the Board.

The word accident, on the construction of which the plaintiff's 
application was dismissed, has been more discussed than any 
other word.

It means some unex|>ected event hapjiening without design 

and the time of which can be fixed.
The latter condition as to the time cannot be ascertained in 

the present case.
It has been decided that lead i>oisoning contracted gradually 

is not an accident. Steel v. Cammell, Ijaird <t* Co., [1905] 2 K.B. 
232.

Mignault. I.

The api>cal should be allowed w ith costs of this ( dun and of 
the Court below and the judgment of the trial Judge restored.

Mignault, J.:—For the reasons given by my brother Anglin. 
I am of opinion that the ap]>eal should be allowed with costs here 
and in the Appellate Division ami that the judgment of the trial 
Judge should t>e restored. Appeal altoiml.

CAN. LIVINGSTON v. THE KING.

Ex. C. Exchequer Court of Canada, CaneeU, J. December 13, 1919.

Contracts (| V C—260)—Minister ok Crow'n—Contracting witiioit
AUTHORITY—PAYMENT OK PUBLIC FUNDS—APPROVAL OK (ioVKKSoK-
Genkral-in-Council—Validity.

The Crown is not responsible on a contract involving payments out 
of the public funds made by a Minister of the Crown w it limit tin- 
authority of the Governor-General-in-Council and which has never hren 
approved by him.
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Petition ok hioht to mover from the Crown ilaiimgw for 
I "reach of contract made by a Minister of the Crown hut, without 
authorisation or ratification by Order-in-Council.

The suppliant, in his petition of right in sulmtance alleges that 
from 1898 to the date of the contract sued on he had always sii|>- 
plied the Royal Military College at Kingston from year to year 
with various articles of clothing and similar articles, without 
written contract. In 1911, after negotiations with the Department 
of Militia, a contract was signed. The contract is given at length 
in the petition of right and the principal sections thereof are 
reprinted here as follows:--

CAN.
kTc.

Livingston 

Thk King. 

Statement.

Memorandum of Agreement made this 9th day of August, A.D. 1911, 
BETWEEN

His Majesty the Kino, Represented by the Honourable Minister of 
Militia or the Dominion of Canada,

( >f the First Part,
and

Charles Livingston, doing business in the City of Kingston, under the style 
of C. Livingston & Bro., Merchant Tailors.

Of the Second Part.
Witnesaeth, (1) The Party of the Second Part contractu and agrees with 

the Party of the First Part to furnish the articles of elotliing, and repair the 
clothing of the Cadets of The Royal Military College, as set out in the price 
list hereto annexed, dated February the first. 1911, at the several prices shewn 
and contained in the said price list.

(2) The Party of the First Part agrees with the Party of the Second Part 
that the articles of military clothing required by the Cadets of the Royal 
Military College, including repairs as shewn in the price list before mentioned, 
the cost of game Iteinq payaftle from 1‘uldir Fund*, shall be obtained from the 
Party of the Second Part exclusively.

id) It is agreed that the Commandant may annul this contract at any 
time, subject to the approval of the Honourable Minister of the Department 
of Militia and Defence, if the conditions of same are not complied with.

Hi) This contract to be in force from the date of its approval until the 
30th of June, 1915, and hereafter from year to year. It shall terminate at any 
30th June after 1914, provided (i input hs' notice to that effect is given by either 
of the Parties hereto.

(N) It is agreed that the prices in the price list, hereto annexed, shall be 
subject to yearly revision by the Honourable the Minister of Militia and 
Defence, the year in such cases to run from the 1st of July to the 301 h of the 
following June; provided that such revision shall only be made u|xm the 
recommendation of the Commandant, and that the Party of the Second Part, 
shall have at least three months’ notice in advance of the change of prices.

Signed, sealed and delivers! the day anil year above mentioned.
(Sgd.) C. 1 Jvingston,

F. W. Borden.
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They further allege that the contract was acted on in good faith 
by Imth parties until April 1, 1912, when the Department of 
Militia purported to cancel the Haiti contract by letter and without 
notice or juat cauae; and that the work was given to other contrai l- 
or*. All pant work was paid for anil that the aaid contract was 
binding upon the Crown; and he sues for damages for breach of 
contract.

The Crown in its defence in sulistanec al liges that the agile­

ment and contract in question, if made lietween suppliant and 
Minister of Militia and Defence as alleged, was not binding in law 
iii*)ii the ( "mwn and that it should have lieen specifically authoriz'd 
by an Ortler-in-Council, which was not done; that then1 was no 
appropriation of public moneys voted by Parliament and payable 
from public funds to meet the payments provided for in the contract 
and that any payments made to the eontractor wen- paid anil 
extended under the direction of the Commandant of the limai 
Military College and out of moneys received from Cadet* of said 
college under reguli lions covering the same and wen- not paid or 
payable out of public funds. They further state that the contract 
in question was not of a routine or departmental nature as would 
enable the Minister to fix liability upon the Crown.

By their reply, the suppliant states that public moneys were 
annually voted for said contract by Parliament and refer to ils1 
Auditor-! General’s nqsirts and the public estimates; and that, even 
if the Minister of Militia hail not inherent power to bind the 
Crown with respect to the contract in question, which is not ad­
mitted. the contract was ratified and approved of by Parlian cut 
by granting the moneys as aforesaid and by the fact thin the 
suppliant was paid out of such grants and that tile contract, to k 
binding, did not require the Onler-in-Council.

/.. Whiting, K.C., and C. W. Jjiinngnlnn, for suppliant.
.1/r./'/niton for respondent. *
Casnels, J.:—A Petition of Bight filed by one Charles Living­

ston in the City of Kingston. Merchant, claiming that on August 
9, 1911, an agreement was entered into lietween llis Majesty the 
King, represented by the Honourable, the Minister of Militia, of 
the first part, and the petitioner of the second part, wherein the 
liartv of the first part agreed with the party of the second part that 
the articles of military clothing required by the cadets of the Until
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Military College, including repaire, as shewn in the price list lieforu 
mentioned, the costs of the same living payable from public funds, 
shall tie obtained from the party of the swond ]>art exclusively. 
The agreement is set out in ertensu in the i*1 tit ion of right.

The agreement provided by sec. 0. is as follows: “0. This 
contract to lie in force from the date of its approval until the 30th 
June, 1915, and hereafter from year to year. It shall terminate at 
any 30th June after 1914, provided six months' notice to that 
effort is given by either of the parties hereto.”

The allegations in the fietition art», that on April 1, 1912, the 
De|>artment of Militia and Defence pur|>ortod by a letter dated 
April 1, 1912. to cancel the said contract without notice and with­
out just cause.

The ])ctitioncr admits that all sums due him for work ]>erformed 
up to the cancellation of the contract have liven paid, but he claims 
by his fietition damages for breach of the contract.

By the 10th paragraph of his fietition of right he alleges, as 
follows:—

10. That in addition to the damage* claimed in paragraph 9 hereof, the 
Mippliant claim* to he entitled to damages which arise in the following manner: 
The suppliant had Ism accustomed to sell to the Cadets of the Itoyal Military 
College many articles of clothing and merchandise other than military supplies 
embraced in the contract in question, |>articulurly civilian clothes and furnish­
ings at the end of the college terms, as since April 1st, 1912, the Cadets were 
not required to come into the suppliant’s store in connection with the purchase 
of military supplies, a large part of this trade has been lost as a direct result of 
the cancellation of the said contract. The suppliant claims damage for such 
loss.

This claim on the hearing was abandoned.
The Crown filed a defence in which they claimed the contract 

was not binding, the contention being that it had not the approval 
<>f the Govemor-in-Council, as required by law.

It was agreed between the parties that the questions of law 
involved should lie argued, and the case was set down to be heard 
on the legal questions, and came on for argument on Novemlier 28, 
1919.

< In the opening of the case it was suggested by counsel for Inith 
«des that in lieu of the points of law lieing argued, the hearing 
should be treated as if it wen1 a trial of the action, it being agreed 
that no further evidence other than what appeared of record could 
lx* adduced; and it was also agiwd that in the event of the Court
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1ieing of opinion that the plaintiff was entitled to damages tin 
Ex. C. question of quantum of damages should lie referred.

ment in question never received the approval of the (lovcrnor-iii- 
Council.

.After the liest consideration that I have lieen able to give to 
the case, I am of opinion that the contention of the Crown is well 
founded. I do not think it was within the powers of the Minister 
to enter into a contract binding the ( 'rown for a terni of years with­
out the approval of the (ïovemor-in-Council.

I do not think the Regulations of the Royal Military ( ollege. 
rr. 14 to 22, affect the case. The funds reforml to are payable to 
the Receiver General. The contract in question provides for the 
payment out of the public funds.

Reference may be had to the < 'onsolidated Revenue and Audit 
Act, R.S.C. 1900, ch. 24, secs. 2a, 35, 41 and 42; the Act relating 
to the Royal Military (’ollege. R.S.C. 1900, ch. 43; the Militia 
Act, R.KA’. 1906, ch. 41; and also Jacques-Cartier Hank \. The 
Queen (1895), 25 Can. SX’.R. 84, and especially at page 88.

The jietition is dismissed with cost#.

SHILSON v. NORTHERN ONTARIO LIGHT A POWER Co.

Supreme Court of Camilla, Davies, C.J., Idingtou, Duff, Anglin, lirmlnir awl

Thk Kim;.

Mignault, JJ. December 22, 1919.

Negligence (| I C—69)- Electric pow er—Pipe line on trestle -Wiki;
above pipe—Barriers abound trestle—Warnings posted— 
Boy cboemng on trestle—Injuries—Duty of power company.

A boy who is injured by an electric wire which crosses over :i 
line on a trestle cannot recover damages from the power company owning 
the wire, for children were not in the habit of crossing this trende, and as 
the company had no reason to suppose tl at anyone would cross this 
trestle, it did not fail in any duty owing to the boy.

|McDowall v. Great Western H. Co., (1903) 2 K.ft. 331; Maritime Coal 
Co. v. Herdman (1919), 49 D.L.R. 90, 59 Can. 8.C.R. 127. referred to.)

Statement. Appeal from a decision of the Appellate Division of the
Supreme Court of Ontario (1919), 48 D.L.R. 027, 45 Ob.It. 449, 
affirming the judgment at the trial which dismissed the plaintiff’» 
action.

Aug. Lemieux, for appellant; It. S. Hubert so it, for respondents.
Davies, CJ.:—I agree with Anglin, J.
Idixotox, .1.: -The appellants in support of very numerous

complaints of error on the part of the trial Judge in directing, or
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failing to direct. the jury, are unable to point to any objection by 
counsel at the trial in regard to any of these alleged misdirections 
<»r non-directions which an* now for the first time as to the greater 
part of them brought forward as grounds for relief.

Needless to say such grounds are too late and must be discarded. 
They are, moreover, in substance, so far as 1 have heart! in argu­
ment. quite untenable».

Them seems no ground upon which relief can be given for the 
reason that the judgment a;mealed from is right.

The rather startling proposition that there were regulations 
expressly applicable which had hmi overlooked by solicitors in 
bringing the action, and counsel in conducting it. and the Judge 
in trying it, held our attention for a time, buj it seems to turn out 
to be quite unfounded in fact.

The appeal should be dismissed with costs.
Durr, .1.: -I concur in the view of the Chief Justice of the 

Appellate Division that an insufferable obstacle to the appellant's 
success lies in the finding of the jury that boys were not in the habit 
of frequenting the place where the unfortunate appellant was 
injured.

Mr. Lemieux contends that the admitted facts give rise to 
liability under sec. 37 of the Power Commission Act. K.S.O. 1914. 
eh. 39. as amended by 0 Geo. V.. 1919, eh. 19. see. It). His con­
tention is that the wires from contact with which the ap|w*'lant 
received the injuries from which he lifers, were not insulated as 
required by the regulations under this tal.ute and that the respon­
dents are answerable for the consequences in damages.

I do not find it necessary to consider the construction of s<r. 37 
with a view to ascertain whether a right of action is given in respect 
of the harm caused in conattquence of the default of companies or 
individuals in observing any dut y arising out of regulations brought 
into existence under the authority of the enactment. The regu­
lations produced are “printed by order of the Legislative 
Assembly,” are stated in the preface to “have reference only to
inside work in ordinary.........  s," and moreover, it is explicitly
declaml that electric work involving potentials exceeding ô.OOO 
volts are not taken into consideration; and further the notes 
attachai to the rules (A) and (B) uffon which Mr. Ixunieux desires 
to base his claim, make it quite clear that these rules apply only
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to conditions obtaining in some place which in ordinary language 
would he described as a building.

It is quite clear that we should not lie justified in gram mu a 
new trial to enable Mr. Lemieux’s client to put forward a claim 
based upon these regulations.

Anglin, J.:—A jierusal of the evidence has satisfied me that 
the trial Judge was right in holding that it discloses no duty owing 
to the plaintiff by the defendant which it failed to perform and 
the refore dismissing this action. 1 agree that there was no evidence 
proper to lie submitted to the jury in support of the plaintiff's 
charge of negligence.

In view of the improbability of even a venturesome and mis­
chievous boy seeking to walk across a ravine 17-19 ft. deep and 
IRK) ft. wide on a 12 in. pijie carried on trestles, and of the pre­
cautions which the defendant had taken by posting conspicuous 
“danger" notices near the place where the plaintiff's son was 
injured, which he saw and understood to lie such, and making it 
still more difficult of access by the placing of barricades which any 
jierson tra veiling along the pijie would lie obliged either to climb over 
or to swing around, there was no reason to apprehend that children 
might find an opixirtunity of leaking the company's high voltage 
wire crossing nearly 4 ft. alsive its pijie line a source of danger to 
themselves or others such as led this Court to find negligence ami 
conspuent liability in the recent cases of Salin v. The Dominion 
Creating Co. (1917), 39 D.L.H. 242, 55 Can. 8.C.R. :>S7. The 
principle of the decision in McDowall v. Créai Western It Co..
11903| 2 K.R. 331, there distinguished, I think governs this case. 
As put by the Chief Justice of Ontario, 48 D.L.R. 027 at 030

It seem# to me that . . . what the respondents did wee just the 
same us if they had a patrolman who said "don’t go over into that enclosure, 
it is dangerous to go there,” and it shocks my common sense to think that a 
boy or a person who has lieen warned in that way and chooses to go there, 
and is injured by something that he did not expect to find, should lx- entitled 
to recover.

In this Court, however, the plaintiff asks that if he should not 
be entitled to judgment on the case as presented at the trial he 
should be granted a new trial to enable him to bring before a tral 
Court certain rules and regulations of the Hydro-Klectric Power 
Commission made under the authority of sec. 37 of the Power 
Commission Act, R.S.O. 1914, ch. 39, as enacted by <» <îe». '
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1916, ch. 19, not adverted to in the < ourts Mow. which he main­
tains either directly impose a duty on the defendant which it failed 
to fulfil or afford evidence of a standard of due care, omission to 
observe which would constitute negligence on its part . A copy of 
these regulations “printed by order of the legislative Assembly” 
has been furnished to us.

In the first place sub-see. 8 of sec. 37 itself provides that 
nothing in this Act shall affect the liability of . . . any 

company, firm or individual for damages caused to any {leraon or 
property by reason of any defect in any electric works, plant, 
machinery, apparatus, appliance, device, material or equipment 
or in the installation or protection thereof."

Secondly, in the preface to the rules and regulations so published 
we are informed that, they “have reference only to inside work in 
ordinary buildings. e.g., residences, workhouses, factories, etc., ami 
such work may lie attached to the outside of such buildings and to 
the wiring of electric railways, cars and car houses." and all that 
electric work involving ]>otentials exceeding ô.(MM) volts is not taken 
into considerat ion. Finally, in the notes ap]iended to the parti ular 
rules (a) and (d) found under the heading “High Potential Work, 
(650-6,000 volts),” which the appellant seeks to invoke it is again 
made clear that they relate to high potentials in buildings.

We are here concerned with an outside transmission line far 
distant from any building and carrying a current of 11,000 volts. 
In my opinion these rules and regulations could not lie successfully 
invoked by the appellant for any ]wn>oao in this case.

The ap])eal fails and should lie dismissed w ith costs.
Hhodkvk, J.:—I am of opinion that this ap]>eal should lie 

dismissed for the reasons given by my brother Anglin
Mionault, J.:—The appellant, a I hi y of 12 years, was injured 

by falling from a pipe line of the res]suident crossing a ravine and 
un which he was walking. At alxrnt 4 ft. above the pipe line were 
high voltage wires, and the appellant having touched these wires 
received a shock which threw him to the ground, causing hs 
injuries.

The apjiellant’s action having come to trial More Masten, J., 
and a jury, the latter answered the questions put to them as follow s:

Q. Was the plaintiff on the pipe line where the accident occurred with the 
knowledge or permission of the defendants? V. No. (J. Were children and
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other persons in the habit of walking on the defendants’ pi|>e lines 1o the 
knowledge of the defendants? A. Yes. Q. And if so where? A. Principal!) 
on the main line. Q. If so, did the defendants object or seek to prevent that 
practice? A. No. Q. Were children or others in the habit of walking on the 
defendants' pi|x* lines at the place where the accident occurred? A. No. 
Q. If so, were the defendants aware of the practice? A. No. Q. Was the 
plaintiff aware that the barricade and notice thereon was intended to warn 
|K»rsons not to walk on the pipe line at that place? A. Yes. Q. In the con­
struction or maintenance of their lines, were the defendants guilty of any 
negligence which occasioned the accident? A. Yes. Q. If so, in what did 
such negligence consist? A. In the electric wires being too close to the pipes. 
Q. If you find that the defendants arc liable, at what sum do you assess the 
damages? A. To the infant plaintiff $2,500, to the father $410.

At the close of the plaintiff's case, the rescindent had moved 
for a non-suit. This motion was reserved until the evidence for 
the defence had been put in and the case* had gone to the jury. 
The motion was then renewed ami the trial Judge, without deter­
mining whether the plaintiff was a trespasser or a licensee when 
walking on the pijie line of the defendant, fourni that the evidence 
did not disclose any duty owing to the plaintiff by the defendant 
which the latter failed to observe and perform. He also found that 
there was no evidence proper to lie submit tixl to the jury in sup)>ort 
of question No. 7 or U]M>n which they could find as they had. The 
notion for a non-suit was therefore allowed and the action dis­
missed with costs. This judgment was upheld, on appeal, by the 
Appellate Division, 48 D.L.R. (>27, 45 O.L.R. 449.

Taking the findings of the jury as they am, the answers to 
questions 7 and 8, in my opinion, impute no negligence to the 
respondent on which legal liability can be predicated against it. 
The jury found that children or others were not in the habit of 
walking on the defendant ’s pipe line at the place where the accident 
occurred, and also, in answer to question 1, that the plaintiff was 
not on the pipe line where the accident occurred with the knowledge 
or permission of the defendant. Even if the answer to question 2 
could by itself he taken as a finding that children and other 
persons were in the habit of walking on the defendant’s pi]>v lines 
generally to the latter’s knowledge, the reply given to question 4 
shews clearly that the answer to question 2 should not lie construed 
as «) finding that children or others were in the habit of walking 
on the branch pipe line where the accident happened. Taking all 
the ans * era together, it would seem, although the trial Judge did 
not think it necessary to determine the ]>oint. that the plaintiff
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was a trespasser on tin* pipe lino when* hv was injured. and the 
jury’* answer to question 0 seems to put this lieyond any douht. 
This would defeat his action under the authority of Maritime Coat 
Co. v. lient man ( 1910), 40 D.L.IL 90. 50 < 'an. S.( ML 127, unless 
the rest>on<lent faikxl in a dut y which it owed him as such tresiMMser.

1 cannot find that the rescindent failed in any such duty. 
At the argument, the apiiellant’s counsel referred to the rules and 
regulations issued l»y the llydro-Ulectric Power (’ommission of 
Ontario, under the authority of tin* statute ti < ieo. V. 1910, eh. 19, 
sec. 10, and asked this Court to order a new trial so as to jiermit 
him to file these rules and regulations in the record, lint if the 
rules in force in 1910, and of which he sent us a copy, prohibited 
the respondent from maintaining the high voltage wires where 
they are over the pi]>e lines, effect could probably Ik* given to them 
without ordering a new trial, unless mon* testimony than that 
actually given wen* required. Unfortunately, however, for the 
appellent these rules and nig.il;:tions. which wen* framed for the 
pur|Kwe of inside electrical installations, do not applv to the 
respondents' wires or to their inst ill tion and maintenance whent 
they an*. Moreover, as shewn by sub-see. 8 of six*. 10, the intent ion 
of the statute was not to affect the liability of the company for 
dan ages caustxl by reason of definitive installation or pmtection 
of electric works or appliances.

The question therefore remains whether it was negligent*!* to 
have these win*s at a distance of 4 ft. or thereat units alnrve the pipe 
line when* the accident occumxl. In the absence of any statutory 
prohibition, and in view of the jury's finding that children or others 
were not in the habit of walking then*, I am clearly of the opinion 
that this question must lie answered in the negative.

The pipe over which the plaintiff attempted to walk was a 
12-in. |>i|>e carried on trestles. and in the drat mat. part of the 
ravine was 17 ft. above the gmund. To walk on it, even without 
the high voltage transmission wires, was extremely hazardous to 
say the least. A sign had lxxtn placed at this s]x>t with the wonls 
“Danger, 11,000 volts” in large letters, and a barricade had lieen 
erected to prevent anyone going along the pipe. The defendant 
certainly could not have anticipate! that any one would walk 
over this pipe and lie injured by coming in contact with the wires. 
Under these circumstances, a verdict of negligence against th *
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CAN. clcfiiulant is one which the jury. vonBidvring tin- whole of ih<-
8. (\ evidence, could not reasonably find.

Mignault, J. In my opinion the appeal fails and should be dismissed with 
cost*. Appeal dintniKHctl.
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MARCONI WIRELESS TELEGRAPH Co. ▼. CANADIAN CAR A 
FOUNDRY Co.

Exchequer Court of Canada, Audcttc, J. December 9, 1919.

Patents (6 V—50) Inkrinuemknt—Foreign vessels—Contract with 
ultlders--Lien—Security—1 ntercretation ok contract
Vessels property ok employer—Protection—Patent \<t
rac. HNN». < ii. <w, sec. 53.

'Hie title to vessels built in Canada for a foreign | tower. even though 
ap| tarent ly remaining in the builders ueeording to the terms of the 
contract as a guarantee for payment of moneye owing, and reverting ti­
the foreign power upon final payment, really rests in the true owner from 
the beginning, and this owner is entitled to the protection afforded In 
the Patent Act, R.8.C. lJHHi, eh. 69.

[Yavwmur v. Krupp (1878), 9 Ch. 1). 35, referred to.*|

Statement. Action for allogvd infringement of a patent.
K. Imfleur, K.( and C. Sinclair, for plaintiff.
A. Wainuright, K.C., for defendant.
Avdette, J.:- -The plaintiff brings this action, against the 

defendants, for an alleged infringement of the Canadian Patent
No. 02,063, bearing date April 17, 1800, for improvements in 
"Transmitting electrical Impulses and Signals and all apparatus 
therefor," and further of the Canadian Patent No. 74,700, 1 tearing 
date February 18, 1002, for “ Improvements in Apparatus for 
Wireless Apparatus."

These two patents, as said by witness Cann, are similar in that 
they both radiate electric magnetic waves and the difference consists in tin- 
method of tuning. Patent No. 62,963 has the direct method of excitation 
and consists of one circuit only; and patent No. 74,799 consists of two circuits 
which are tunable one to the other.
Upon this it would ap]>oar that the patent is a narrow one, and one 
requiring careful examination in resjiect of its subject matter.

Patent No. 02,963 had already expired by lapse of time before 
the institution of the present action. Counsel at bar for the plain­
tiff abandoned all claims thereunder. It therefore follows that 
every claim mentioned in that patent now belongs to the public.

Under a previous judgment rendered herein the issues sis U- 
tween the plaintiff and the defendant Simon Have lioen disposed of

•See (1918), 43 D.1..R. 382, 44 D.L.R. 378, 18 Can. Kx. 241.
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The issues in the promt controversy an* only Iietween the plaintiff 
and the < 'anadian < 'ar A: Foumlry ( Ltd.

Vnder a contract or agreement, dated February 1. 1918. 
Iietween tint Republic of France and the said < nnadian ( 'ar tV 
Foundry Co.. Ltd., which for the purposes of brevity will hereafter 
lie called “the Company," the Company agreed to build for the 
Republic of France 12 steel mine svvec|iers.complete and ready for sea. 
The Company built these vessels at Fort William, Ont., and agreed. 
inter alia, to deliver them, at the place of construction or at salt 
water, at their option, at least 0 <lavs prior to the closing of the 
locks by ice. etc. These vessels which were all delivered at Fort 
William were required for war punaises and were as such enrolled 
as part of the French navy.

This contract, which may l>e called the original contract, did 
not call or provide for the installation of wireless telegraph appara­
tus on board these war vessels. Atwood, a witness, states he could 
not say when the arrangement was made with respect to this 
installation, but it was made verbally Iietween Mr. Park, Captain 
Denier and himself some time after the original contract had ln*eti 
in existence, ami finally covered by the letter of Novomlmr 25, 
1918. ex. No. 8.— -but this second contract was drawn after the 
apparatus had lieen installed. It is not in evidence at which date 
these war vessels were deli vend to tint Republic of France. Some 

• had lieen delivered at this date of Xovemlier 25. 1918. but we have 
no evidence of the delivery of each vessel. The apparatus was 
installid when 95r{ of the works had lieen done in the building of 
these v essels.

By this second contract, the Company was to install this 
wireless apparatus and supply laUiur and material for such 
installation. This lalsiur and material would have practically 
lieen the same to install what is covered by patent No. 02,903 
already lapsed and which invention lielonged to the public at the 
time of this installation, ami all the required material was liought 
in open market. Therefore there could not in any manner lie an 
infringement in so doing.

The apparatus itself, or the cabinet, was the projierty of the 
French Republic having In night it in New York. When this 
apparatus was thus its pro|>erty. the French Republic shipjied it 
to itself- under its own address care of the Vompany. -at Fort

CAN.

Ex. <\
Marconi
WllUCLEtW

Tkijdoraph
(Vi.

('ah A

°cT



Dominion Law Kkport8. [50 D.L.R.704

CAN.

Kx. C. 

Marconi
WlRKLEKS

TkI.KURAPH
Co.

Canadian 
Caii & 

Foundry 
Co.

W illiam. Ont., when* it wan plaml in the Company's warehouse, 
which under arrangement with the Canadian Government. was 
virtually n bonded tvarehoiiHe.

In thin letter of November 2ft, 1818, ex. No. 8, we find dir 
following | nrugraph: “Kxcejit as hereby specifically modified, all 
tern a. ronditiona and proviaiona of tlie aaid contract ahall remain 
unchanged and in full force and effect,”—from which the plaimilf 
aoeka aupport for the contention that the property of the apparatus 
lierait c the property of the Company. I cannot accede to this 
contint ion because it ia not in harmony w ith the facts. The 
apparatus was installed on the vessels when this contract, with 
such a clause, was completed and when some, if not all. of the 
vessels had been delivered and paid for.

The ownership of the apparatus was at all times in the French 
Republic who bought it, ship)xsl it to Fort William, and had it 
installed under the direction and superintendence of officers of its 
own navy. How could the defendant Company lie said to infringe 
any patent involved in this apparatus? At no time did they have 
control or ownership of it anti none of their acts ixiuld amount t« 
a user of the ]intent.

In re I oiwssetir v. Krupp (1878), Il Ch. I). 3ftl. we find a very 
interesting jutlgtvent with some analogy to the present case, and 
where the facts and language used by the .lodges is quite ap|sisite 
The plaintiff in that case had brought an action against Krupp. 
of Kssen, Germany, and its agent in Kngland. and also the agents 
for the ( Internment of Japan, claiming an injunction and damages 
for the infringement of the plaintiff's patent for making shells and 
other projectiles. These shells hail been made in Kssen. < iermany. 
had been there bought for the Government of Japan, had I nun 
brought and landed in Kngland to be put on Iswinl 8 Japanese 
shijis of war which were being built there for the Government uf 
Japan and to I e used as ammunition for the guns of those vessels.

A preliminary injunction, without prejudice to any question, 
had I it'll granted restraining the defendants, etc., forbidding the 
piarting with, selling, or disposing of the shells. The Mikado of 
Japan and his Envoy Extraordinary were made parties to the suit, 
and moved to dissolve the injunction and to remove the shells in 
question the property of His Inqa-rial Majesty. The application 
was granted and that judgment was immediately taken to appeal 
James, LJ„ prefaced his finding by saying, at page 351:
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I am of opinion that this attempt on the part of the plaintiff to interfere 
with the right of a foreign sovereign to deal with hi* public property is one of 
the boldest I have ever heard of as made in any Court in this country.
And his reasons for judgtvenl all through shew that such an abuse 
of the help of the Court should not Is* encouraged. The patented 
shells were ordered to lie handed over to the Japan<*se < îovemnient 
and on the merits the action was discontinued, l'amuseur v. 
Krupp (1880). 15 Ch. I). 174. Likewise is not the present case 
tainted with an undue desire to overstretch the numupoly and 
privilege given a patentee under the old statute of James !.. as 
modified l>> subsequent legislation''

On the quest ion of infringement in the present case, counsel 
at bar contends, not without some colourable reason, that he has 
made a prima facie case: but the evidence in that n*s|»ect is so veak 
and so meagre that my common sense rebels in making a find ng 
in that sense. We are not dealing with a pioneer patent, and in 
determining the question of infringement all the circumstances of 
the case must lie regarded. The first patent No. (V2,1Ni3 has given 
the public so much to work iqatu, and the evidence upon the merits 
of the second patent, as compared with the first, is so little con­
vincing. as well as that which tends to shew that the apparatus on 
the “Navarrine" at Montreal is an infringement on patent No. 
74.7181, that feeling as I do in the view I take of the ease. I find it 
unnecessary to adjudicate finally upon that question. I wi'l 
refrain from so doing. It is indml impossible under the circum­
stances of the case to find that the Company did as required by 
sec. 30 of the Patent Act, R.S.C. I IN Hi. eh. (ill. make, construct or 
put in practice the apparatus installed U|M>n these war vessels. 
Iieyond the testing of the saute by the navel officers of the French 
navy. Then the apparatus in quivstion was the property of the 
French Republic and has always I wen, ever sinew it was purchased 
in New York The defendant Company never had any control 
of the wireless apparatus.

Having said so much that takes us to the consideration of 
we. 53 of the Patent Act which reads as follows:—

No patent shall extend to prevent the use of any invention in any foreign 
"hip or vessel, if such invention is not so used for the manufacture of any 
goods to be vended within or ex|*irted from Canada.
It is Iieyond roasotiable controversy and doubt that the Republic 
of France did construct these 12 war vessels in Canada and paid
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for thorn in the* manner provided by the contract. However, with 
the obvious view of guaranteeing the payment to the builder, tin- 
following clause was inserted in the contract between the Republic 
of France and the Company, viz., art. II.—par. 8:—

Both parties agree that the title of each vessel herein contracted for shall 
lie and remain in the builder until the full purchase price for each vessel is paid 
in cash by the purchaser, less any deduction agreed upon.

Armed with this protecting clause giving the builder a lien 
for his work and material, an arrangement having privity lietwecn 
the contracting parties, the plaintiff contends the vessel became 
thereunder the property of the defendant Company and not of t In- 
Republic of France and is not therefore protected by sec. 53.

Before coming to any conclusion it is well to mention also that 
under art. 9 of the contract the Company was obliged to insure 
the vessels and that provision pursues and says:—

Loss if any, shall be made payable to the purchasers and the builders, 
as their resjieetive interests may apjiear . . . and if said vessel and
material on hand are not kept fully insured as above specified, the buyers may 
take out such insurance and the premium paid therefor shall be deducted from 
the next payment or |>aynients due the builder hereunder.

This provision further establishes by the contract itself the inter­
est the Republic of France had in these w ar vt'ssels, ami it was indeed 
the true owner subject to the lien for payment. The ownership i< 
not in the Company, but hold by it for its lien. If for the sake of 
argument one might concede the apparent title to the vessels was 
in the builder, the ownership of the vessels, on making final pay­
ment, followed by delivery, reverted to the French Republic from 
the beginning of the contract.

To come to a projier conclusion under the circumstances 1 
must consider lioth the spirit of the law together with the spirit 
and the true meaning of the contract. It is the intention of the 
parties that must guide. In seeking any conclusion in the present 
case one must guard against taking the shadow’ for the substance. 
Contracts must not be construed with technical narrowness. 
Right and justice must not lie defeated by mere technicalities 
considered strictisximi juris. A Court is entitled to look at the 
substance of the transaction.

These war vessels to al> intents and purposes were built, to 
the knowledge; and acquaintance of all concerned, by the Republic 
of France, for its navy. They were enrolled as units of the same 
for the purjHiseH of the Great, War. no registration lieing required
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for war vessels, and it would l>e pedantic for me to lioth ignore 
these facts and find accordingly. Under the circumstances 1 am 
unable to find, as asked by the plaintiff, that these vessels which 
were built and paid for by the Republic of France were not its 
property-even after paying tiOf , of their costs as the building 
progressed, or may be the whole purchase as in the case of the 
“Navarrine.” The dates of the delivery of the other vessels are 
not disclosed.

I, therefore, find that the war vessels in question were under 
the circumstances foreign vessels coming within the ambit of the 
protection given under the provisions of sec. 53 of our Patent Act.

This legislation giving a foreign vessel this immunity has 
comparatively a modern origin, and it will I*} interesting to know its 
raison d'être. This legislation, in derogation of a monopoly, as 
enacted by sec. 53 of our Act, dates back to the Knglish Patent 
Act as amended in 15-19 Viet., 1852 (Imp.), ch. 83, as a result of 
the decision given in 1851, in the case of ('aidmil v. Yanvlissrnyen 
(1851), 9 Hare 415, wherein a Dutch \essel coming into an Knglish 
]>ort, an injunction was granted against her for using on board an 
invention protected by an Knglish patent.

From a ixirusal of the Hansard's Parliamentary Debates in 
the House of Ix>rds ami House of ( omnions in Kngland at page 
111(>, 1221, 1298 and 1229, it ap]>ears in the discussion which then 
took place in the lm]>erial House of Commons, that if the law 
were to remain as it was it would greatly interfere with and hurt 
trade and commerce as between Kngland and the other countries 
and with a view to abate such danger, the mouo|M>ly of the patent 
law was curtailed in a manner to protect foreign vessels. The 
legislation was promoted to foster trade and commerce and the 
present instance comes within that class since it will encourage 
foreign countries to take advantage of our natural resources and 
build some of their vessels in our country, protected as they will 
he by our sec. 53—with the ( ourts of the land seeing that it is duly 
enforced in its spirit as well as in its substance.

Action dismissed.
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ONT. BIRD SILL v. BIRD SILL.

H. c. 1ItUarw Su/m un Court, AopeUate Du'lrwn. Meredith, CJA'.t’.. Kidd. It. 
Latrhford and Middleton, JJ November 18, 1919.

Dkmik (1 II K—45)—ClINKTHCCTION—CONVEYANCE or LAND—Revow 1 i- 
anve—Life estate or widow—Estate tail in kemaindkk If am 
or entail—Estate in fee simple—Estates Tail Act. R.no 
11114, m. 113. secs. 9, 19.

A widow who is protector of s settlcnicm must give her consent tu « 
Uuod of the lands in which she has a life estate in order to give litis died 
a disentailing effect. If her eonsent is not. given, the estate tail "tint ml 
remainders anil reversions is iwit destroyed. But, the inane in tail Being 
hatred, and there remaining over only the estate to one |s>rson in déf ait 
of issue to another, the latter had the whole fee: and his conveyance 
to a third party eonveyed the fee which he ttsik which was a fee simple

Statement. Appeal liy the plaintiff from the judgment of Hasten. ,l„ 
4ft O.L.R. 307. in nil action to recover possession of certain 1 ; '1 
Affirmed.

Hiddell, J.

J. K. .lone», for appellant: T, J. Agar, for defendant. Birtlsiil. 
reqtondent: H. S. White, for the other defendants.

Hiimieli.. .1..—This is an appeal from the judgment of 
Masten. .1.. rejiorted in 45 O.L.R. 307. The will under which the 
dispute arises is sufficiently set out in the rejiort, as arc the 
material facts.

X

It is obvious that the widow had a life-estate in the lainls. 
with remainder over—it is equally obvious that the sons had an 
estate in fee tail in the lands allotted to them respectively. This 
is admitted, and it is unnecessary to cite authority.

Then, under our statute, the Estates Tail Act, R.S.O. 1911. ch 
113, sec. 9, the willow was protector of the settlement—anil her 
consent was necessary to give the deed a disentailing effect (except 
as to the issue in tail or other persons claiming by force of the 
estate tail): sec. 19. This consent was not obtained:'ami the 
deed, therefore, did not destroy the estate tail quoad remainders 
and reversions. But, the issue in tail 1 icing barred, there remained 
over but the estate to James in default of the issue of Edward - 
and the result is that Edward had in liimself the whole fee. unless 
the special terms of the conveyance prevent this result.

I am unable to see that the actual object of the grantor was 
important: he must take the effect in law of his conveyances: Ltrrlor 
v. Lawhn (1881), 6 A.R. (Ont.) 312; (1882). 10 Can. 8.C.R. 194; 
CtilberUon v. McCullough (1900), 27 A.R. (Ont.) 459, anti rases 
cited.

It is argued that, the grant being "subject to the terns, ron-
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ditions, and chargee and legacies concerning the same expressed 
in the last will and testament of James Rirdsill,” the estate tail 
cannot be enlarged by this deed. But I think that “the terms, 
conditions, and charges and legacies’’ are those sjierifirally 
mentioned in the will—"on condition that James . . . shall 
. . . pay . . . unto” the children named each the sum of 
$100. I am, therefore, of the opinion that Kdward took a fee 
simple. Ilis conveyance to James Hirdsill the younger conveyed 
tliat fee—the judgment of the learned trial Judge is, in my opinion, 
right, and the appeal should lie dismissed with costs.

Latchsoim and Middleton, JJ„ agreed with Riddell, J.
Meredith, CJ.O.P. (dissenting) p—Under the will in question 

—wliich is not within the provisions of sec. 3d of the Wills Act, 
haiing been made in the year 1866—subject to the life-estate 
devised to their mother, the testator’s two sons each took an 
estate in tail in the land devised to him, with a gift over to the 
other in fee simple upon failure of the entail.

The son James died without issue, and the son Kdward is still 
living; therefore, if the will govern, Kdward became entitled to the 
land in question in fee simple, and the plaintiff should have 
succeeded in this action. The rule against perpetuities does not 
apply to such a case: see ( hallis on Real Property, p. 14H; and 
In re Mountgarrel, [1919] 2 (It. 294.

But it is said that by a deed made in the year 1873 by Jan es to 
Kdward the entail was barred and the gift over cut off. That, 
however, has not Icon proved: the contrary has. The deed was 
made for the purpose of protecting the land against an action for 
breach of promise of n a triage brought against James; and so all 
that needed protection, and all that it was desired to he protected, 
was just such interest as Jan es hail in the land, and the less he had 
the I letter, so that enlarging his interest w as out of the question.

The evidence at the trial makes this quite plain, as well as 
does the deed itself, upon its face. The son Kdward proved it at 
the trial, and the main witness for the defence, who was examined 
on a commission after the trial for the purjiose of disproving it, 
really only substantiated his testimony, though opposed to him, 
and more so towards his wife. The testimony of this witness, 
who is a sister of Kdward and James, makes it very plain that 
the purpose of the deed was merely to defeat the claim for damages;
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and that the only money transaction in connection with the 
whole matter was a loan by another sister to James to enable him 
to satisfy tliis claim, which he did at a cost of $400. The case 
seems to have gone to trial, and the verdict to have tieen for $200; 
the rest of the $400 going no doubt in payment of costs. The 
smallness of the damages is accounted for by this woman witness 
in these words: “That is all they gave her: she wasn’t of much 
account."

And, if there could liave been any doubt on this subject, the 
writing itself should have prevented it. The parties were careful 
that there should not lie: the land was conveyed “subject also 
to the terms, conditions, charges and bequests concerning the 
same expressed in the last will of James Rirdsill, late of the tovvn- 
ship of Townsend, deceased.’’

Instead of there being any bar of the rights of otiiers by the 
grantor, abundant pains were taken to make it plain that none 
was intended: that the terms of the will were to govern in all 
respects, except that James’s personal interest in the land, liable 
to execution, should pass. 1 can find no justification for cutting 
down these w ide words so as to embrace two small legacies only, 
wliich one of the words alone more than covered; and when the 
circumstances make it plain that the words were to have their 
fullest meaning.

Then it was contended, and indeed has been so decided, that 
by a reconveyance to James by Edward, after the satisfaction of 
the promise of marriage claim, Edward’s right under the will in 
resyiect of his property passed. If so, tliat would lie so plainly 
contrary to the intention of the parties and the w hole purpose »f 
the deed and transaction that it should lie promptly rectified. 
But plainly it is not so: the conveyance was made solely for the 
purpose of reconveying to James tliat which James had conveyed 
to Edward, and no more. The purpose of the conveyance having 
failed through the settlement of the claim, matters were put hack 
to the same position as before thi. precautionary transfer was made; 
and this too appears upon the face of the deed in the same word» 
as in the other deed: the lands were reconveyed “subject to all 
the terms, conditions, charges and legacies set out in the will;' 
and so all rights are now governed by the terms of the will only.

It is unbelievable that Edward meant to bar all his lights in
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the pro|ierty given to Jan es; anil leave unfettered all the like 
righto whicli James had in the property willed to Kdward. K. V.

Some suggestion was made that these deeds might evidence a Bibus,,.i
real transaction. |>erha|)s an exchange of propertiee; hut, if it were B ^ (
a real transaction, what difference could that make, in view of -----
the reservation of rights under the will? And how can any such cj.c e.‘ 
suggestion lie made'’ Both deeds are of the one property; a con­
veyance and a reconveyance of it only. The fact that Edward 
and liis wife at one time lived on the land willed to James affords 
no ground for the suggestion. The mother had a life-estate in all 
the land: the home of the family was on the land willed to Edward: 
the whole family lived then-. In anticipation of the mother's 
death, and each son then taking his land, a house was built on the 
land willed to James. Edward, when he married and needed a 
house to live in, was of course given that house: all was the 
mother’s then, and she and the rest of the family lived in the 
house which was to liecome Edward's: and on the mothers death 
he moved into it, and the rest of the family had to go to the 
smaller house on the land of James; and hence, doubtless, the 
evident antipathy of the sister-witness towards Edward, and 
more so towards liis wife, whom she spoke of as “she."

Then it was said that the plaintiff cannot set up an illegal 
transaction in support of his claim; but the only “transaction" 
he is setting up in support of liis claim is the will in question. He 
is not relying upon the deed of James to him, nor, need it lie said, 
upon his deed to Jan es, and, if he were, would not lie setting up 
the invalidity; on the contrary, his contention is, on the authority 
of such cases as Haigh v. Kaye (1872), 7 Ch. App. 469, Symes v.
Hughes (1870), L.R. 9 Eq. 475, and Wilson v. StrugneU (1881), 7 
tj.B.l). 548, that there was no illegality in the transaction; tiiat, the 
purpose of the deed from James to him having lieen abandoned 
and the claim paid, it was not only right tiiat Edward should 
reconvey, but that he might have lieen compelled to do so. Noth­
ing prevented him shewing tiiat no consideration was given for 
either conveyance, though it could make no difference in tliis case 
if there liad I een : the same consideration on each occasion would 
just as well shew the formality of the transaction, a conveyance 
for a temporary purpose. The words of the deeds, however, 
render everything else unnecessary ; yet it may I e useful to quote
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ONT. these vert appropriate words of tlie judgment by the Judicial
8. C. Committee of the Privy Council expressed in the case of Plmiletj
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Felton (1888), 14 App. Cas. 01,68: “The proviso for redemption 
refers hack to the will as the origin of the title, and neceasavilv 
brings in the whole series of limitations contained in the will.

Mvredith,
C.J.C.P. including the reciprocal limitations lietween the beneficiaries as 

tenants in common in tail inter sc, which are commonly know n as 

cross-remainders:'’ p. 68.
So, too, something was made of allegations that the purpose 

of this litigation is to defeat legacies which .lames by his will 
purported to charge upon the land in question: hut how can that, 
if so, prevent or stand in the way of the plaintiff succeeding in this 
action? If .Ian es had no ) lower to charge the land, why should 
the plaintiff lie hound by his attempt to do so?

The ajipeal, in my opinion, should lie allowed and judgment 
should lie entered for the plaintiff for jmssession of the land in 
question. Appeal

MAN. Re BY-LAW 92, TOWN OF WINNIPEG BEACH.

C. A. Manitoba Court of Appeal, Perdue, C.J.M., Cameron, Uaggart and 
l)ennistoun, JJ.A. October 14, 1919.

1. Municipal corporations (§ Il C—93)—By-law—Reasonableness
A municipal by-law is not unreasonable, merely because particular 

Judges may think that it goes further than is prudent or necessary or 
convenient or because it is not ureotiqianicd by a qnidification which 
some Judges may think ought to he there.

2. Municipal corporations ($ II C—(Ml)—By-law—Bvilmno permits
RHUVI.AItLY IHHUK1» -CANCELLATION BY MAYOR—Vl.TRA VIRES.

A municipal by-law is ultra vires the council in so far as it authorises 
the cancellation by the mayor of building permits which have Iwrn 
regularly issued under the by-law, ami even if power to cancel a |iermil 
under the by-law |>ertains to the council that |Mfwer canot Ini delegated 
without statutory authority. The |s»wer to fine which is given to a 
municipal council by sec. 579 of the Municipal Act, R.S.M. 1913, eh. 133. 
does not include a |s>wer to forfeit in the absence of clear statutory 
authority.

Statement. Appkal from an order of (ialt., J.. dismisHing an application 
to quash a by-law of the town of W'iimiiieg Beach. Reversed.

W. ./. Donovan, for W. .1. W<mh1

Dfnnihtitun, J.

L. 1). Smith, for the municipality.
The judgment of the Court, was delivered by
Dknnihtoi n, J.A.:—This is motion to quash a by-law of the 

town of Winnijieg Beach and is by way of apt mal from an order 
of (ialt, J., who disnuHscMl the application when it came before him.
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The by-law was passed under the provisions of see. 581 of the 
Municipal Act, R.8.M. 1013, ch. 133, as amended by 4 Geo. V., 
1914, ch. 66, sec. 10 (r); 5 Geo. V„ 1915, ch. 43, sec. 15; and 9 
Geo. V., 1919, ch 62, sec. 10, which no»’ reads: —

581. The council of every municipality may aim paw by-laws,—(r) for 
licensing and regulating or preventing and proliibiling or reel riding buildings 
and structures partly of wood, partly of canvass felt or other light materials,' 
tents and other similar structures, or additions thereto or alterations thereof, 
in speciOed parts of the municipality.

The by-law provides that the word “tent" shall include erec­
tions commonly known as tents anti also tenqiorary structures as 
set forth in the statute It limits the number and size of tents 
which may lie erected on town lots and provides that on lots whore 
there is no summer cottage or other permanent building one tent 
only may lie erected, but such tent shall not lie erected or used 
until a written ]>ormit shall have I wen obtained from the secretary- 
treasurer of the town, for which a foe of 50 cents is payable. 
Permits may lie granted by the council on sjiocial terms in respect 
to lots containing more than 11,250 square ft.

The town of Winnijieg Reach is a summer resort which it is 
stated at times contains as many as 15,000 tenqiorary inhabitants, 
while at other times the resident imputation falls to leas than 100.

The by-law contains clauses which relate to sanitary arrange­
ments and to scavenging, to which objection has not I «on taken. 
It s manifest that its whole object is to protect the health of the 
inhabitants and by reason of the nature of the circumstances 
surrounding the occupation of this summer town it is difficult to 
frame regulations which will liear equally on all classes of property 
owners.

Such discrimination as does exist in this by-law does not apjicar 
to lie unreasonable, and in any event it is not the duty of Judges 
to determine with meticulous care what is and what is not reason­
able in a case of this kind. Municipal by-laws as Lord Russell of 
Killowon remarked, are not like the laws of the Modes and 
Persians—they are not unchangeable: Kruse v. Johnson, [1898] 
2Q.B. 91, at 98. The municipality lias power to make by-laws from 
time to time as shall seem meet, and if cxjierionco shows that in 
any respect they work hardly or inconveniently, the municipal 
council, acted upon by public opinion, has full power to repeal or 
alter them.
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Such by-laws are in a different jwsition from those of corj <ir- 
ations carrying on business for profit, though incidentally for the 
advantage of the public. In this latter class of case it is right that 
tile Courts should jealously watch the exorcise of these powers and 
guard against their unnecessary or unreasonable exercise to the 
.public disadvantage. By-laws of a municipal character, such as 
the one under consideration, ought to I» supported if possible. 
They ought to lie. as has I wen said, “Itenevolentlv” interpreted 
and credit ought to 1» given to those who have to administer t hem 
that they will lie reasonably administered.

A by-law is not unreasonable merely Iwcause particular 
.bulges may think that it goes further than is prudent or necessary, 
or con renient, or Iwcause it is not aeconqiamed by a qualification 
or an exception which some Juilgos may think ought to Iw there. 
In matters which directly concern the people of the municipality 
who have the right to choose those .whom they think lwst fitted 
to represent them in their council, such representatives may lie 
trusted to understand their own requirements better than must 
Judges. There is a wide diversity of judicial opinion on such 
subjects and Judges can lay down no definite principle or standard 
hv which reasonableness or unreasonableness may Iw tested

The applicant asks that the by-law Iw quashed upon the fol­
lowing grounds: (1) that it is ambiguous and unreasonable in its 
terms; (2) that it discriminates as Iwtweon property owners in 
fixing the areas of the lots to which the restrictions shall apply; 
(3) that there in no statutory authority for the cancellation of a 
I cense or permit issued under a by-law of this character : (4) that 
the council had no authority to delegate to the mayor power to 
cancel such a license or permit; (5) that the penalty prov ded la­
the by-law for an infraction thereof, “150 and costs, upon con­
viction before a magistrate, and in addition any permit issued 
hereunder may be cancelled and declared null and void by order of 
the mayor” is ultra rim of the council, lieing in excess of what is 
authorized by sec. 579 (o) of the Municipal Act.

Objections (1) and (2) are governed by the remarks previously 
trade and n ay safely I e left to the ratepayers of the town for such 
action as they may see fit to take through their representatives in 
the council. These objections are not of a character to call for 
judicial interference.
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Objection (3) is of a more serious character.
In Bannan v. Toronto (1892), 22 O.R. 274, it was held by Boyd, 

C.. that the power given to municijial corporations under sec. 285 
of R.8.O. 1887, ch. 184*, to determine the time during which 
victualling licenses shall I» in force “does not confer any power to 
forfeit such licensee, but merely to fix the duration of the license" 
l headnote). The power to create a forfeiture of property is one 
which must tie expressly given to a corixiration by the legislature, 
and such an extraordinary power is least of all to l>e inferred where 
the legislature has provided other means of enforcing by-laws by 
means of fine and amerciament.

This by-law seriously interferes with the common-law rights 
of property owners and while it must Ire Irenevolently construed 
in so far as the health and the general welfare of the community 
are concerned, it must Ire strictly construed in so far as it derogates 
from private rights. The owner cannot place a tomi>orary building 
or a tent upon his own land except by ]rermit. which may Ire with­
drawn by order of the mayor. Such drastic action must Ire clearly 
authorised by the Legislature. The absence from the statute of 
express power to cancel such a jrermit cannot Ire supplied by 
analogy from what may Ire done in other cases which are sjrecifically 
provided for.

The by-law entrusts the issuing of the license to the secretary- 
treasurer, but in a ministerial cajiacitv only. On discharge of 
certain reasonable sanitary obligations by the owner of the land 
the license will issue apparently as a matter of right, anil not of 
discretion. It is to he presumed that the secretary-treasurer will 
not act in an arbitrary manner and such delegation of authority to 
him is unobjectionable.

Rut the power to camel given to the mayor is of a different 
character. He may use his discretion and cancel or not as he 
sees fit, after conviction of the owner of a violation of the hv-law, 
and thereby deprive him of the right, to use his land in an unob­
jectionable manner. The opinion is therefore expressed that it 
was ultra riret of the council to make provision for the cancellation 
of permits regularly issued under the by-law.

The fourth ground of objection is to the delegation of power to 
cancel permits to the mayor, and is a valid objection for the reasons

•See R.8.O. 1914, ch. 192, sec. 253.
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given in respect to olijection (3), and for the further reason that 
even if power to cancel a permit under this by-law should lie held 
to pertain to the council, that power could not be delegated without 
statutory authority. Powers which are given to a council consti­
tuted to act as one deliberative liody to the end that the mom I one 
may assist each other by their united wisdom and experience 
cannot even by vote be delegated to the mayor alono: Dillon on 
Municipal Corporations, 5th ed., vol. 1, sec. 244.

By this by-law tho jierniit may lie revoked by the mayor oven 
though all the requirements necessary to obtain that jxirmit have 
been maintained unimpaired. For an offence committed in ros|iect 
to matters outside what is authorized by tho permit, say the 
erection of an additional tent, the jiermit regularly granted may 
be revoked in resjwct to the tent or building as to which no offence 
has been committed. This ground of objection should therefore 
prevail.

The fifth and last ground of objection that the penalty prot idud 
is ultra vires is also well taken.

Sec. 579 (a) of the Municipal Act protides that “the council 
of every municipality may also |mss by-laws, (a) for inflicting 
reasonable linos and ixmaltios, not exceeding fifty dollars, in ad­
dition to costs, for broach of any of the by-laws of the municipality."

This by-law provides for a jienalty “not exceeding fifty dollars 
and costs, u)>on conviction liefore a magistrate, and in addition, 
any jiermit issued hereunder may lie cancelled and doclnred null 
and void by order of the mayor."

That a power to fine does not include a power to forfeit in the 
absence of clear statutory authority is strikingly illustrated by the 
case of Ueise v. Town Council of Columlna (1852), 6 Rich. iS. ( ar.) 
404, quoted by Dillon on Municipal Corporations, 5th ed., vol 2, 
eoc. 018. There tho town council had powor to enforce obedience 
to their ordinances “by fine not exceeding fifty dollars." S].rial 
authority was given to municipal corixirations to grant licensee 
to retail liquor. The council passed an ordinance relating to this 
subject, the ]s'naîty for violating which was a "fine of not more 
than $50 for each offence, and also a forfeiture of the license." 
It was held that the license which was granted and paid for was 
essentially property, that the council could only inquiet- lines, and 
that it had no ixiwer to ordain a forfeiture of the license, there I -ciin
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no difference l)otween the forfeiture of a license and of goods and 
chattels This reasoning appears to lie sound and in accordance 
with the principles governing the administration of municipal law 
in this Province.

Opinion is therefore expressed that upon the fifth ground of 
objection the by-law is defective.

The following authorities were referred to upon the argument: 
He Taylor and Winnipeg (189ti), 11 Man. L.R. 420; Reg. v. Webster 
(1888), 16 O.R. 187; Rex v. Pope (1906), 7 Terr. L.R. 314; Re 
Maycock A Winnipeg (1914), 24 Man. L.R. 646; l)unn v. Rural 
Municipality of St. Anne (1914), 20 D.L.R. 987; ReCrabbe A Swan 
Hiver (1913), 9 D.L.R. 40f>, 23 Man. L.R. 14; Slattery y. Saylor 
(1888), 13 App. (’as. 446; Kruse v. Johnson, supra, Wood v. 
Uadbitter (1845), 13 M. & W. 838.

It does not appear that any useful pun>o8e would lie served 
by separating the clauses of this by-law so as to leave the un­
objectionable clauses unaffected by this application. The by-law 
as a whole is of a useful character and will no doubt l>e re-enacted 
in amended form.

The apjieal should 1*> allowed and the by-law quashed with 
costs. Judgment accordingly.

ROYAL BANK OF CANADA v. WAGSTAFFE.
Ontario Sujtremc Court, Appellate Division, Riddell, I.atchford and Middleton 

JJ., and Ferguson, J.A. Novemlwr 28, 1919.

Principal and surety (6 I B—12)—Pkomikhoky note—I'sed as collateral
FOR NOTE OF SMALLER AMOUNT--POSITION OF MAKER OF LA ROE NOTE
—Surety—No notice to bank—Renewal of smaller note— 
Release of surety.

If the creditor grants an extension of time to the debtor, as a rule the 
surety is released on the presumption that such extension so incommodes 
the surety as to deprive him of his rights against his principal; but when 
the emlitor <!<*» nothing to prejudice the surety after learning of liis 
Hiiretysliip, the latter is not discharged.

[Frazer v. Jordan (1808), 8 LI. <V HI. 303, referred to; Hailey v. Griffith 
(1877), 40 U.C.O.B. 418; Devant,ry v. Brownlee (1883), 8 A.R. (Ont.) 
355, distinguished.]

Appeal by defendant from a judgment of a County Court 
Judge in an action to recover the amount of a promissory note. 
Affirmed.

The judgment appealed from is ns follows:
()n the 10th August, 1917, James Wagstaffc gave to his co- 

defendant J. H. Richard his promissory note for $1,000, payable
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ON~' 9 months after date, at the Bank of Hamilton in Hamilton, with 
8. C. interest, as I decipher it, at 6 per cent, per annum. WagstalTe says 

Royal Bank that it was agreed between them, at the time, that this note w as not 
or Canada m he negotiated until a company called "Richam Machine Com. 
WAoBTAm:. pany Limited,” which was licing promoted by Richard, and in 

which WagstalTe had taken stock, became a paying concern. Tlie 
written agreement does not specifically state that the note was not 
to be negotiated, but that it is to be “null and void” if the oompanv 
is not a paying proposition. From what was said it appears that 
this company never stalled operations. In the spring of 1918, the 
defendant J. H. Richard, who owned a fruit farm at Burlington, 
in which he estimated that he had an equity of 16,0(10 or $7,(XXI, 
and also some chattel property—of sn all value, however applied 
to L. M. Hillary, the manager of the plaintiff bank at Burlington, 
for a loan on his own note of $400. Security was asked for, and 
finally, on the 4th May, 1918, a note made by J. H. Richard and 
Alice Richard, for $400, payable two months after date, with 
interest at 7 per cent, per annum as well after as before n aturity, 
was given to the bank, and at the same time, as collateral security, 
Wagstaffe’s note, above mentioned, was endorsed over or hypothe­
cated by Richard to the bank as set out in an hypothecation 
agreement.

I find on the evidence, and indeed it is not disputed, that at 
the time this note was handed over to the bank, the n imager, 
Hillary, with whom the whole transaction took place, hail no 
notice of the agreen ent betw een WagstalTe and Richard nor of any 
other condition affecting the validity or negotiability of the note. 
The bank got it before maturity, and became holders in «lue 
course.

In my view, as far as the bank is concerned, the note, at tlie 
tin c it was hypothecated, represented a straight debt payable by 
WagstalTe to Richard. The note was payable at the Bank of 
Hamilton ; and WagstalTe says that, as he did not trust Richard. whom 
be considered “slippery," he, son e time before his note would fall due, 
notified the Bank of Hamilton, both at their head office and east cml 
branch in Hamilton, not to pay this note if it were presented for pay­
ment. It became due on the 13th May, 1918, and, on tlie 7th May, 
Hillary sent it to tlie Royal Bank in Hamilton; and that hank, in 
the usual course of business, presented it to the Bank of lhui il Ion,
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but it was not paid, and was sent back to Hillary with the word 
“return" on the advice-sheet.

At this tin e Wagstaffe was away in California, and he says 
that the Bank of Hamilton did not notify him that his note had 
been presented for payn ent. The note given by Richard and his 
wife on the 4th May, 1918, fell due on tlie 7th July following, and, 
not being paid, by agreement was renewed on the 8th July for a 
further period of two months, on the same terms—the amount at 
this time, with interest added, lieing $405; and, Rielmnl being 
unable to pay this at maturity, on the 11th Keptemliei it was again 
renewed on the san e terms until the 15th November following—the 
an ount w ith interest added lieing $410. This last renewal w as not 
paid, nor any part of it. Richard w islied another renewal, but was 
refused. Correspondence then took place between Hillary and 
J. H. Richard, and also between Hillary and Wagstaffe and liis 
solicitors. The first notice, how' ,er, to Wagstaffe that the plain­
tiffs held his note was given about the 31st Novemlier.

After getting this notice, Wagstaffe and his solicitors did try to 
get Richard to pay his note, but without result; and finally, on the 
11th February, 1919, the solicitors wrote Hillary denying liability.

This action was con n enced on the 22nd February, 1919, against 
J. H. Richard and Alice Richard for the amount of tlie note of the 
4th May, 1918, and also as against Wagstaffe for tlie same sum, 
being the amount for which the plaintiffs were holders for value 
of his note. J. H. Richard and his w ife did not enter an appearance 
or defend the action in any way.

For the plaintiffs, Mr. Cleaver refers me to secs. 56 and 129 of 
the Bills of Exchange Act and to Falconhridge on Banking and 
Bills of Exchange, 2nd ed., pp. 708 ami 723.

For the defendant Wagstaffe, the only ground urged by Mr. 
("ounsell is that he, Wagstaffe, was “clearly a surety, ami the 
plaintiffs, by extending the time for payment by the renewals 
n entioned, have done so to his (Wagstaffe's) detriment and loss, 
as Richard and his wife have parted with or lost their property, 
and nothing can now be realised from them, and consequently 
Wagstaffe is released from liability.” I think this argun ent would 
be sound if in the first instance Wagstaffe had joined in the note of 
the 4th May, 1918, as an accon modation maker anil sur ty only, 
and tlie extensions were made without his know ledge am! consent.
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ONT' This situation generally arises when the principal and his surety 
N.|C. go to the bank and join in a note for a period agreed upon the 

Royal Bask fact that one of them is merely a surety lieing known to the bank, 
or Canada It is a contract; and, when the note matures, it is the legal right of 
WAusTArrr. the surety, if the principal has not paid, to pay the note himself 

and then take such proceedings as may be necessary to protect 
and reimburse himself out of the principal’s property. But if, 
without his consent, the bank makes a binding contract with the 
principal to extend the time for payment, then he, the surety, is 
deprived of his contract-rights, may have to suffer loss, and so is 
released from liability.

But this case, I think, is different. Wagstaffe was no party 
to the original arrangement on the 4th May. There was no 
contract lietwecn hint and the bank as to the term of credit to le 
given to Richard, and I do not see that there has been any breach 
as far as he is concerned on the part of the bank. He had nothing 
to do with the bargain.

If, instead of the note of the 4th May being made payable two 
months after date, it had been made payable (as it could have 
leen if the bank wished) on the 15th November following the 
time when the last extension fell due—what, in these circumstances, 
could Wagstaffe have urged as against the rights of the bank as 
holders of his note in due course? The loss of properly on the part 
of the Richards and their inability to pay would have arisen just 
the same meanwhile.

Again, assume that the note for $1,000 had been given by 
Wagstaffe to J. H. Richard for something he hail bought from him, 
and was an undoubted and unequivocal debt owed by him, how 
could he urge that in such case he was prejudiced by the time for 
payn ent being extended? It would simply be giving him so much 
i ore time to pay his debt, which he should attend to when it falls 
due; and it is to be noted that, ns between him and the bank, the 
bank hail no notice w hen they took it of any condition attaching 
to it. They were holders in due course, and, as far as they were 
concerned, it represented a straight debt fmm him (Wagstaffe to 
J. H. Richard.

For these reasons, I think the defence fails.
There is a further element, however, in the case that occurs 

to me, though I do not in any measure rest my decision upon it.
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Wagstoffe says that, soon after his noij fell due, he instructed 
his solicitor to get the note from Richard who in response to his 
letter promised to bring it in, but did not do so. Wagstoffe 
himself thereupon wrote to Richard and telephoned him. Richard 
again promised to bring in the note, but did not do so.

Wagstoffe did not follow this up, as I think he should have done, 
as there was sufficient to arouse his suspicions, knowing, as he 
says, the character of the man he was dealing with. I think this 
was negligence on his part. Had he pushed his inquiry, he would 
soon have learned where his note was, and then could have taken 
such stejis as he might have lieen advised to protect himself.

As stated above, the juilgir.ent will lie for the plaintiffs against 
the defendant Wagstoffe for the sum claimed, $400, with interest 
at 7 per rent, per annum from the 4th May, 1018, to date—$30.22 
—a total of $430.22 and costs.

J, L. Counaell, for appellant; K. H. Cleaver, for respondents.
Riddell, J.The facts of this case, so far as material, are few 

and clear—indeed they are not in dispute
Pursuant to an agreement made lietween the appellant and 

the defendant J. H. Richard, the former, on the 10th August, 
1917. gave Richard a promissory note for $1,000 anti interest at 
ft per cent., payable 6 months after dite. Richard desiring to 
Itorrow $400 from the plaintiffs, the manager naked for security, 
ami on the 4th May, 1918, Richard gave him the note for $1,000 
as collateral security for Richard's own note for *400, payable on 
the 7th July, 1918, with interest at 7 lier cent.—the appellant’s 
note lieing endorsed over to the plaintiffs, and notice of protest 
waived. Richard received a loan of $400, but did not pay his note 
when due. The plaintiffs had no notice or knowledge of the 
agreement made lietween Richard and the defendant that the 
note was not to he negotiable except in the happening of an event 
which lias not happened—or i if such lie the effect of the agree­
ment) that it was to be void if such event did not happen.

Before the appellant's note liecame due, he notified the officers 
of the Bank of Hamilton, where it was made payable, not to pay 
it when due. Richard's note was renewed twice, and is still unpaid.

On action brought by the Royal Bank of Canada, the learned 
County Court Judge directed judgment to lie entered for the 
plaintiffs for the $400 and interest, etc.

The defendant Wagstoffe now appeals.
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He places his defence on the extension of time given to Rich;oil 
to pay the loan of $400—but this is clearly untenable.

The rule that giving time to a principal releases the surety is 
based upon the fact that by so doing the creditor ties his hands so 
that he cannot sue the principal, and consequently the surety is 
deprived of his right to pay the amount as originally agreed, ami 
use the creditor's name to enforce payment from his principal. 
The principle has lieen well established from the time of Fnucr v. 
Jordan (1858), 8 El. & Bl. 303, and for some time before.

In the present case, on Richard giving his own note for 81(10 
and the note of tlie defendant for $1,000 as collateral, there were 
two contracts: the one, with which the appellant had nothing to 
do, for Richard to pay $400; anil the other for tile defemlanl or 
Richard to pay $1,000. If the extension of tin e on tlie fom cr 
contract had tlie effect of suspending the remedy upon it beyond 
its due date, no doubt (assuming as I do that the relation of 
principal and surety existed to the knowledge of the bank I the 
appellant w ould he discharged.

But that was not the effect of the extension of tin e: the apjiel- 
lant could, if he wished, liave con e in and paid the bank and then 
compelled the bank to realise the amount of tlie note for him. It 
is nn everyday experience in financial circles to take what are called 
short collaterals, i.e., securities maturing before the principal debt. 
The lender is not obliged to wait for the maturity of tlie debt 
before realising on tlie securities—of course lie has no right to 
apply the proceeds on the principal debt before it is due, but tliut 
is quite another matter.

There was never any extension of time for tlie payment of the 
$1,000 note, ami consequently the principle of Frazer v. J nr dun 
does not apply.

Any other result w'ould have extraordinary consequences it 
would follow that a hank or other financial institution could not 
take as security for a loan an accommodation note at a shorter 
date than the loan.

We are pressed with the ilecision o( the Court of Ap|w:d in 
Devanney v. Brownlee (1883), 8 A.R. (Ont.) 355.

Of course we are not, when dealing with the farts of a parlé uUr 
case Iwund by the juilgment of any other Court or our own on 
questions of fart in another case. We are bound by the law m
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laid (loan by tlie Court of Appeal upon farts taken by the Court of 
Appeal as established.

In the case just mentioned, it was considered by tlie Court of 
Appeal that the defendant E. B. was a surety for W. H. B. in respect 
of a certain note to which they were both parties, and that tlie 
holder of tlie note, knowing tlie relation, when it liecame due 
received a payment upon it anil took a renewal note for the balance, 
still retaining the original note for the balance. Obviously till e 
was given for the payment of the balance -the plaintiff could nut 
sue W. H. B. until the laiwe of that time, and tlie surety was 
therefore relieved.

There is another ground which is equally available to the 
plaintiffs: admittedly they had no notice or knowledge that tlie 
appellant's note was not a debt from the apiielliuit to Hicliard, or 
anything else than a promise to pay without condition.

No notice was given by the appellant or any other person of 
anything coneeming the note until March, 11118, and then the only 
notice was an order by the appellant not to pay it. The next notice 
was by the solicitor fur the appellant, on tlie 11th February, 1919, 
asserting tlrnt the note hail lieen left with the liank for safekeeping; 
and no other notice was given till after the writ commencing this 
action was issued. All this is very far from affecting the plaintiffs 
with notice tliat the appellant was a surety for the debtor.

The appeal should lie ilismissed with costs.
A third party notice was served, but the issue was not disposed 

of—no order seen s to have lieen taken out for that purpose, undei 
Buie 109. We are informed tliat the learned County Court Judge 
considers Inn self functus officii, and that be cannot now dispose 
of this. It is probable tliat there lias lieen a misunderstanding: 
there is no reason why the Judge should not now proceed with the 
third party matter and finally dispose of it.

It may be that Hichard will consent to judgment and so save 
costa—in any event the expense of a fresh action should be avoided.

Latchfohd, J.:—I concur in tlie result.
Middleton, J.:—The law applicable in this case is well stated 

in the head-note to Hailey v. Griffith (1877), 40 U.C.Q.B. 418: 
“Where after a right of action accrues to a creditor against two or 
more persons he is informed that one of them is or has become 
a surety only, and after that he gives tin e to the principal debtor w ith-
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out the consent and knowledge of the surety, he thereby discharges 
the surety, even though he may not have assented or lieen a party 
to the change of relationship between them."

The case of Devarmey v. Broumlee, 8 A.R. (Ont.) 355, was one 
in which the finding of fact was that Mrs. Brownlee was a surety 
only, "to the knowledge of the plaintiff” at the time the note was 
discounted, and so was discharged.

Here nothing was done by the bank to the prejudice of Wag- 
staffe after they learned that he was in the position of a surety only. 

The appeal fails.
Ferguson, J.A., agreed with Middleton, J.

Appeal dismissal

SASK. LUCKING v. THOMAS.

(• a Saskatchewan Court of Appeal, Haultain, C.J.S., Netdands, Lamont uni 
ElwooA, JJ.A. October 16, 1919.

Master and servant (| I D—22)—-Ausence without leave—Misconduct 
—Dismissal—Justification.

A servant who absents himself from work without leave for two vieke 
and three days is guilty of misconduct justifying dismissal unless he can 
satisfy the burden which is on him of proving that he had leave to go on 
this vacation.

Statement. Appeal by plaintiff from the dismissal of an action for damages 
for wrongful dismissal from employment. Affirmed.

S. H. Potter, for appellant.
A. L. Gordon, K.C., for respondents.
The judgment of the Court was delivered by 

Lemma,la. Lamont, J.A.:—This is an action tor damages for wrongful 
dismissal.

The plaintiff established his employment by the defendants as 
grocery manager and his dismissal from service without notice. 
The defendants admit dismissing the plaintiff, but say they 
dismissed him I «cause he voluntarily withdrew from their employ­
ment., absenting himself from their place of business for 2 weeks 
and 3 days immediately prior to his dismissal.

To this the plaintiff replies that he was absent on his vacation 
with the permission of A. H. Thomas, one of the partners of the 
firm. A. H. Thomas denied that he gave the plaintiff such |ier- 
mission, although he admitted that the plaintiff asked for it. The 
trial Judge in his judgment stated that either the plaintiff or
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A. H. Thomas was delilieratelv lying, hut that ho was unable to 
determine which one it was. He therefore fell hack on the burden 
of proof, and held that the burden was on the plaintiff to establish 
that he had leave to go on his vacation, that he had failed to estab­
lish that leave and that, therefore, the defendants wore entitled 
to judgment. The plaintiff now appeals, contending that the 
burden is on the defendants to justify dismissal.

In 20 Hals., page 110, the author sax’s: “To entitle the servant 
to sue for damages two conditions must to fulfilled, namely; 
(1) the servant must have loen engaged for a joriod fixed or 
determinable u]mn notice, and dismissed loforo the expiration of 
the period, if fixed, or without the requisite notice, as the case may 
be; (2) his dismissal must have loen wrongful, that is to say, 
without just cause or excuse! on the part of the master." And in 
note (f) to this paragraph, he mills : “When the first condition is 
proved the burden of proof seems to to on the master to justify the 
dismissal.”

In 26 Cyc. 1006 (Evidence), the rule is laid down as follows: 
“In the first instance, the burden is on plaintiff to prove his contract 
and its performance up to the time of his discharge, and w here the 
contract of hiring is indefinite, the burden of shewing the hiring to 
have been for a certain term rests on the servant.

“Where a servant enters ujion his duties and continues until 
he is dismissed he need not prove that he )ierformod his services 
faithfully, as a presumption arises that such is the fact, anil the 
burden of proving a sufficient cause for his discharge is on the 
master."

The master in this case says he w as justified in dismissing the 
plaintiff, because the plaintiff nhsonted himself from his work from 
June 26 to July 15. That the plaintiff was alisent is established. 
That aleence amounted to misconduct on his part sufficient to 
justify dismissal, unless ho hail his master's iiermission to lie away. 
ClousIon v. Corry, (1806) AX'. 122.

The defendants having established a failure on part of the 
plaintiff to perform the services for which he was hired from June 
26 to July 15, the burden, in my opinion, was on the plaintiff to 
establish leave of alwence for that period. That leave not lieing 
established, his action fails.

The apjieal in my opinion should lie dismissed, with costs.
Appeal dismissed.

SASK.
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Re RUSSELL AMD TORONTO SUBURBAN R. Co.

Ontario Supreme Court. Appellate Division. Meredith. CJ.C.P., hatehjord and 
Middleton, JJ , and Ferguson, J.A. December It, 1919.

Aeeral (I I B—18)—Right or appeal prom award hy arbitration under 
Ontario Railway Act, R.8.O. 1914, cu. 18,4—Judge or High 
Court Division—Further appeal to Divisional Court.

Compensation for land compulsorily taken by a railway under ilie 
Ontario Railway Act, R.8.O. 1914, en. 186, is fixed by sroitratiou » 
provided for in this statute.

An an|ieal from the arbitration award lies, first of all to a Judge of tlie 
High Court Division in the Supreme Court of Ontario, and a further 
apixial from liis order to a Divisional Court of the Ap|>ellate Division.

f/tirdy v. T.11. A HR'Co. (1898), 25 A.R. (Ont.) 88, distinguianvil ]

Appeal by the railway company from an order of Suthek- 
land, J., dian fusing an appeal by the company from an award of 
arbitrators determining the compensation to be paid for part of 
a farm taken for the company's railway and for loss ami damage 
by severance, injurious affection.

R. S. Robertson, for respondent; R. B. Henderson, for appellants. 
Meredith, CJ.C.P. :—The respondent’s objection to the hear­

ing of this appeal is based upon tiie judgment of the Court of 
Appeal for Ontario, given in the case of Birely v. Toronto 
Hamilton and Buffalo R. VP. Co. (1898), 56 A.R. (Ont.) 88, but 
that judgment is quite inapplicable to this case: it ivas 
decided under federal enactments, widely different from the 
Provincial enactments by which this case is governed ; and federal 
enactments which have since been changed so as to leave no 
excuse for holding that they lead to such extraonlinary results us 
those which flowed from that decision, some of which were referred 
to in it.

We must look elsewlicre to find what right of appeal there is in 
such a case as this: a case in which compensation, for land taken 
compulsorily by the appellants from the respondent under the 
provisions of the Ontario Railway Act, H.8.O. 1914, ch. 185, has 
been fixed by arbitration in the manner provided for in (liât 
enactment: and in which there has been a hearing and ilctcr- 
mination in the High Court Division of this Court of an appeal 
by tlie present appellants against the award made in that arbi­
tration.

The Act gives a right, to any party to tlie arbitration, within 
a month after receiving notice from the arbitrators of tlie making 
of the award, to " appeal therefrom upon any question of law or 
fact to the Supreme Court;” sec. 90 (15): and the words “Supreme
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Court” irean this Court—the Supreme Court of Ontario: the
Interpretation Act, R.8.O. 1914, ch. 1, sec. 29 (<ti).

There are other provisions of the Act in question which seem
8. ('.

Kt
to me to point expressly to the manner in which such right of 
appeal is to be exercised, and so to determine tlie question under Tosonto 
consideration; but,.as we are not all in accord as to that, it may 8lj*v“1!' 
be sell to consider, in the first place, just s hat the result would be -----

ci.cr’ if that s ere not so.
Ixxiked at in that way, the question is: «liât is meant by the 

words the “Supreme Court of Ontario” apart from any context? 
Tliere is but one such Court, but there are two Divisions of it, and 
the question is, which is néant—the Appellate Division or the 
High Court Division.

In the year 1912 side-reaching cluinges in the constitution of 
tite Superior Courts of the Province were made, one of the main 
purposes of which was the reduction of the number of appeals 
which might have liecn had in some cases, and, as far as practicable, 
to reduce them to "one only.” A much larger appellate Court 
was provided for, to which appeals generally, even from the 
lowest Court, were to be made, and made once for all so far as the 
prouncial Courts sere concerned.

Rut all appeals were not included: appeals from masters, 
referees, and other judicial officers, who are not Judges, were 
retained in the High Court Division, the Court of which is, under 
this practice, always composed of one .bulge only.

To which of these Divisions then did the legislature mean that 
such an appeal as this should go? The answer is to he found in 
the like legislation constituting the Courts, ami providing for the 
distribution of judicial duty ami power, among other things—the 
Judicature Act of the present day, H.S.O. 1914, ch. 56.

Those who contend that the appeal in question should I», in the 
first instance at all events, to the High Court Division, rely upon 
sec. 12 of the Judicature Act,* asserting that the case falls within 
the residuary clause of tlie section— sub-sec. (2).

*12.—(1) The Appellate Division shall exercise that part of the juris­
diction vested in the Supreme Court which, on the 31st flay of December, 
1912, was vested in the Court of Apiienl anil in tlie Divisional Courts of the 
High Court, and such jurisdiction shall lie exercised by a Divisional Court 
of the Appellate Division, and in tlie name of the Supreme Court.

(2) Except as provided by the next liner,ling sub-section, all the juris­
diction vested in the Supreme Court shall be exercised by the High Court 
Division in the name of tlie Supreme Court.
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But, assuming, without considering, that to be so, it is far from 
being conclusive: for sec. 12 is not the only section conferring 
jurisdiction on the Appellate Division.

Under sec. 26 the Appellate Division has also jurisdiction us 
provided by the numerous enactn ents therein set out “and (() 
any other Act of the Parliament of Canada or of this Legislature.'

So we should be thrown back to the legislation in question, and 
obliged to consider whether, under it, jurisdiction is conferred 
on this Division.

Among a good many things which lead to an affirmative 
answer to that question, these occur to me at the moment: this is 
the court of appeals: one appeal only, as far as practical, has been 
the aim of recent legislation: the appeal provided for in the 
legislation in question is one generally involving a considerable 
amount of money, and sometimes a great amount, as well as 
questions of importance and .difficulty: an appeal lies to the 
Appellate Division, and to that Division only, from all appealable 
judgments of Division Courts—as well as from other inferior 
courts—in which the amount involved must be small : an appeal 
from these arbitrators, more conversant with the values of property 
than a Judge may be, to such a single Judge, is not that which 
should be expected when the appeal may just as easily be to a 
Court of five, or four, Judges: prior to the year 1913 the appeal 
was given, expressly, to “a Judge of the High Court," and in 
1914 that was changed to “the Supreme Court;” and in the sat: e 
year the one appeal only practice was given effect, as before 
mentioned: and all appeals against awards of official arbitrators 
are direct to the Appellate Division: the Municipal Arbitrations 
Act, R.S.O. 1914, ch. 199, sec. 7. It may be observed that in 
the Ontario Railway Act, 3 A 4 Geo. V. ch. 36, assented to on the 
6th May, 1913, the appeal was (by sec. 90 (15)) given to the 
High Court instead of to a Judge of the High Court, as it had 
been so long before; and that in the Revised Statutes, 1914, 
brought into force on the 1st May, 1914, the change was made to 
the Supreme Court (R.S.O. 1914, ch. 185, sec. 90 (15)) : so that 
the first change from a Judge was to the High Court, not to the 
Supreme Court. It may also be pointed out that under the 
Judicature Act which was superseded by that now in force, it 
was provided that proceedings directed by any statute to be taken
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before the Court in which the decision of the Court should be 
final should be heard and determined by a Divisional Court 
(R.S.O. 1897, ch. 51, see. 67 (1) fa)); and that, under the existing 
Judicature Act, sec. 12, the jurisdiction of such Divisional Courts is 
to be exercised by the Appellate Division of the Supreme Court of 
Ontario.

Against all such considerations these1 two only occur to me: 
under the Arbitration Act, R.S.O. 1914, ch. 05, in cases in which the 
parties to the arbitration have agreed that there may lie an appeal 
against the axvard, that appeal “shall lie to a Judge of the Supreme 
Court and to a Divisional Court in the same manner, and subject 
to the same restrictions, as in the case of a reference under an order 
of the courtsec. 17: and under the compensation and arbi­
tration clauses of the Municipal Act, R.S.O. 1914, ch. 192, when 
the award is not one of an official arbitrator, an appeal lit* from 
even7 award, in the like manner as under sec. 17 of the Arbitration 
Act, except where the submission is in writing and does not pro­
vide for an appeal (sec. 345).

It will 1x3 olmerved that, though in these few cixses an appeal to a 
single Judge is provided for, there is nowhere anything that 
prevents an appeal to the Appellate Division, first or last.

If, therefore, the question had to lie determined on such or 
the like considerations, my conclusion would l>e that the appeal 
given is to the Appellate, not the Higli ( ourt, Division.

Rut, as 1 have intimated, the enactment in question (the 
Ontario Railway Act, sec. 90) seems to me expressly to point the 
way.

It provides (clause 10) that the appeal to the Supreme Court 
which it pern its (clause 15) shall be, as nearly as may lie, in 
accordance with the practice and proceedings upon an appeal 
from an award under the Arbitration Act, that is, under sec. 17, the 
provisions of which I have set out.

It will be observed that the enactment in question does not 
give an appeal, or an appeal to one Division only, or in any 
manner indicate that the appeal is to be one only, I >ut rather the 
contrary: any party rrav appeal: and upon such ap[ie:',l the 
practice and proceedings under sec. 17 of the Arbitration Act are 
to apply.

The “practice and proceedings" mentioned embrace the
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OWT‘ practice and proceedings in appeals from referees, which must lie 
8. C. first to a Judge of the High Court Division, and afterwards to a

He Divisional Court of the Appellate Division; and that is also
expressly provided for in sec. 17. “Proceedings" is a word of 

Tobonto widest import; and, apart from that, the purpose of the Legislature
was plainly, I think, to make appeals from awards under the 
Railway Act, appeals from awards under the Municipal Act, 
when not made by an official arbitrator, and appeals from awards 
generally, under sec. 17 of the Arbitration Act, alike in all respects, 
as they should be, though it would lie 1 letter if they were all 
brought within the one appeal only, and that to the highest Court, 
rule.

I am therefore of opinion that the appellants’ “proceedings" 
upon this appeal in this case have been quite regular, and that the 
objection to them must be overruled, and the appeal heard on its 
merits: an opinion which is quite in accord with the unreportH 
ruling of the First Divisional Court in the case lie McAllister and 
Toronto Suburban R.W. Co.,* 19th February, 1917; a ruling which 
necessitated an appeal to a single Judge of the High Court 
Division first and then an appeal to a Divisional Court of this 
Division.

The costs of this part of the appeal should be costs in the 
appeal to the appellants in any event.

Latchford, J.:—Mr. Robertson raises the preliminary objec­
tion tliat no appeal lies from the judgment of Mr. Justice Suther­
land, who in the Court below' heard the appeal from the arbi­
trators. Counsel contends that the railway company, having 
made one appeal, have no further redress, and relies on the 
decisions in Birely v. Toronto Hamilton and Buffalo R. IF. Co., 
25 A.R. (Ont.) 88, and James Bay R. IF. Co. v. Armstrong (1907), 38 
Can. 8.C.R. $11. In these cases it was held that under the 
Dominion Railway Act an appeal lay in Ontario either to a 
Divisional Court of the High Court or to the Court of Appeal. 
The right was to be exercised alternatively, and not in succession. 
If the appeal wits taken to a Divisional Court in the first instance, 
a further appeal could not be had to the Court of Appeal.

But the principle of these decisions has no application to the 
present case. By sec. 2(5 of the Judicature Act, an appeal lies to

•The case ia reporte 1 (1917), 39 D.L.R. 207. 40 O.L.R 252, 22 Can. Hv 
Cas. 272, but not on this point

Meredith,
C.J.C.P.
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a Divisional Court of the Appellate Division from any judgment 
of a Judge of the High Court Division in Court. The judgment 
rendered below is that of a Judge of the High Court Division in 
Court, before whom the appeal from the arbitrators was properly 
brought under sec. 90 (15) of the Ontario Railway Act, R.S.O. 
1914, ch. 185.

The preliminary objection, therefore, fails.
Middleton, J.: Appeal by the railway company from the 

judgment of Mr. Justice Sutherland, delivered on the 11th 
July, 1919, dismissing the appeal of the railway company from the 
award of arbitrators upon expropriation proceedings under the 
provisions of the Ontario Railway Act.

The prclin inary objection was taken by Mr. lioliertson that, 
under the provisions of the statute, no appeal will lie to this Court 
from the decision of the Judge.

The statutory provision governing the right of appeal is found 
in the Railway Act, R.S.O. 1914, ch. 185, sec. 90 (15), which 
provides that any party to the arbitration may within the time 
thereby Un ited appeal from the award “to the Supreme Court,” 
i.e., to the Supreme Court of Ontario: see the Interpretation Act) 
R.S.O. 1914, ch. 1, sec. 20 (<W).

This contention is based upon the decision in Biri-ly v. Toronto 
Hamilton and Buffalo li. IV. Co., 25 A.R. ( Out.) 88, where it was held 
that, under the coiresponding provision of the Dominion Railway 
Act. there was an apjieal to either a Divisional Court of the High 
Court or to the Court of Appeal; but that, if an appeal was taken 
to the High Court, there was no right of appeal by either party to 
the Court of Appeal.

At first sight the provision of the Dominion Railway Act theie 
in question appears strikingly similar to the provision of the 
statute now in question. By it there was given a right of appeal 
to “a Superior Court” of the Province where the land wras situate. 
By the interpretation clause of the Act this expression was said 
to mean, in the Province of Ontario, the Court of Appeal for 
Ontario and the High Court of Justice for Ontario. There was, 
therefore, given an alternative right of apj>eal to either of two 
tribunals, which, for the purjrose of the Act, were co-ordinate, 
and there was not given any right of apical from the High Court
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to the C ourt of Appeal. The holding was that this indicated th t 
the Court to which an appeal was had was by the statute create» 1 a 
special appellate tribunal for reviewing the decision of the arbi­
trators. The Court selected by the appellant then became, so 
far as the Province was concerned, the fin.nl tribunal. This, it u .is 
pointed out in the judgment, was in accordance with the decision 
in the earlier case of In re Canada Southern Hailway and Nan nil 
(1877), 41 V.C.Q1V 195, where it was held that, under a statute 
which permitted an appeal from the award “to a Judge of any 
of the Superior Courts of Law or Equity,” the decision of the 
Judge was final. This holding is not reported, but is recital in 
the judgments in Norvall v. Canada Southern H. 11 . Co. (issu 
5 A.R. (Ont.) 13, and NormU v. Canada Southern H. II . ' 
(1884), 9 A.R. (Ont.) 310.

It will be observed that fundamentally these two decisi 
each denying the right of appeal, proceeded upon different grounds. 
Where, under the earlier statute, the appeal was to a Judge, there 
was no right of appeal from his decision because he was acting as 
persona designate, and not as the Court. Under the later statute, 
the ground upon which the right to a second appeal was denied 
was that the statute indicated that there was an alternative right 
of appeal to either one tribunal or the other, but no suggestion 
that in case the inferior Court w as selected there should be a right 
of appeal to the higher Court from its decision.

The decision in the Birely case has the approval of the Supreme 
Court of Canada in Ottawa Electric Co. v. Brennan (1901), 111 
Can. S.C’.R. 311, and in James Hay R. H . Co. v. Armstrong, 38 
Can. S.C.R. 511, and of the Privy’ Council in the same case, 
[1909] A.C. 024.

It has. however, been uniformly held that when the appeal was 
taken to the Court of Appeal for Ontario a further appeal lay to 
the Supreme Court of Canada, for by the Supreme Court Act 
subject to exceptions not now material—a right of appeal was 
given from all decisions of the provincial Court of final resort

Seeking ta apply the principles underlying these decisions to 
the statute in question, it is first to be noted that the right of 
appeal given is to the Supreme Court of ()ntario. This preclm tes at 
once the idea that the Judge entertaining the appeal is acting as 
persona designate. The appeal is to the Court, and not to any 
individual Judge, so that the Norvall case has no application.
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The Bircly case also has no application, for there is not any 
alternative right of appeal. The parties have no option or choice. 
The appeal is to the Supreme Court of ( )ntario, and the mode of 
exercising that appeal is that {minted out u]xm an appeal from an 
award under the Arbitration Act. This reference to practice and 
procedure under the Arbitration Act does not appear to me to 
throw much light upon the situation. The only provision in that 
statute, R.S.O. 1914, eh. (15, is that fourni in sec. 17, which pro­
vides that, where it is agreed by the tenus of the submission that 
there may Ik? an appeal, an appeal shall lie to a Judge of the 
Suprcn e Court and to a Divisional Court in the same manner 
as if the case were one of a reference under an order of the court.

The provisions of the Judicature Act which are material are, 
first, sec. 43, which provides that every proceeding in the High 
Court Division of the Supreme Court shall lx* heard, determined, 
and disposed of before a Judge, and that “ where he sits in Court 
he shall constitute the Court.” Section 26 (1) then provides 
that “an api>cal shall lie to a Divisional Court from (a) any 
judgn ent, order or decision of a Judge of the High Court Division 
in Court, whether at the trial or otherwise."

The effect of these sections is. it appears to me, to provide 
that, wherever any application may lx? made to the Supreme Court 
of Ontario, it shall in the first instance lie made to a single Judge 
sitting in Court, who for the purpose of the application is the 
Court, and that any decision made by a single Judge in Court is 
subject to appeal to a Divisional Court of the Appellate Division.

The scries of decisions holding that there is an appeal to the 
Supren e Com! of Canada from the decision of the Court of Appeal 
for Ontario and from the Divisional Courts of the Appellate 
Division shews that the appeal from the arbitrators under the 
Railway Act is a n atter in the Supreme Court, and that the right 
of appeal to the Supreme Court of Canada can be exercised with 
respect to such decisions. It follows that the right of appeal to a 
Divisional Court from the decision of a single Judge is also 
exercisable. It is singular that so slight a difference in the wording 
of the statute should bring about so widely different a result, but 
it is obvious that the difference i in the vital point.

I should have been pleased hitd I been able to arrive at the 
conclusion that there was only one right of appeal by virtue of the
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provincial statutes, but it appears to me that the Divisional 
Courts of the Appellate Division have only a statutory juris­
diction, and tliat no other jurisdiction than an appellate juris­
diction, in the case of matters previously dealt with by a single 
Judge, is conferred by the provisions of the Judicature Act, and 
the Hailway Act does not itself confer the direct right of appeal 
from the arbitrator to a Divisional Court.

The preliminary objection, therefore, fails, and should lie 
overruled, with costs to the railway company in any event of the 
appeal.

Ff.rouson. J.A., agreed with Middleton, J.
Preliminary objection overruled

PUDWILL v. FOLKJNS & CAMPBELL.
Saskatchewan Court of Apjxal, Haultain, C.J.S., A’etinlands, Lamont <nnl 

El wood, JJ.A. October 16, 1919.

Interpleader (§ III—30)—Issue ah to ownership of goods—Onus i»r 
proof—Evidence.

In an interpleader issue, where the burden of proof is upon the plain­
tiffs, ami the only evidence given at the trial of the issue, as to the owner­
ship of the goods, is given by the defendant and her husband, to the 
effect that the goods are the property of the defendant, tliis evidence 
being disbelieved by the trial Judge, the issue is left without any evidence 
anil the plaintiff must. fail.

Interpleader between execution creditors as plaintiffs and 

claimant as defendant, as to the ownership of goods seized in 
execution. Reversed.

./. F. Frame, K.C., and L. McK. Robinson, for appellant.
A. McWUHam* and C. E. Both well, for respondent*.
The judgment of the Court was delivered by 
Newlands, J.A.:—This is an interpleader issue, in which the 

execution creditors are the plaintiffs and the claimant the defend­
ant, the issue being as follows: The plaintiffs affirm and the 
defendant denies that certain goods and chattels seized in execution 
were at the time of the seizure the property of A. D. Pudwill the 
execution debtor) as against the said Ethel Pudwill, the defendant 
herein. The only evidence given at the trial of the issue as to the 
ownership of the goods in question is given by the defendant and 
her husband, and is to the effect that^the goods are the property of 
the defendant. The trial Judge says that he does not believe this
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evidence, ami therefore finds for the plaintiffs that the goods are S__* 
the goods of the execution debtor. C. A.

In this issue the burden of proof is ujmhi the plaintiffs. The Pudwill 
effect, therefore, of the Judge disMieving the evidence on the part. .. r 
of the defendants, leaves the issue without any evidence as to the A: 
ownership of these goods. That being the case, the plaintiffs, the 1 XM|,MKXL-
parties asserting the affirmative upon whom the burden of proof N,‘wlaru1' J A 
is, must fail. The trial Judge was therefore wrong in giving judg­
ment for the plaintiffs, and his judgment must lie set aside.

The appeal should lie allowed with costs.
I can see no reason why the sheriff should have apjieared as a 

party to this apyieal, and I would therefore not allow him any costs.
Appeal allou'fd.

REX v. COLLIER. . ONT.
Ontario Supreme Court, Appellate Damon, Meredith, C.J.C.P., 1C a dill, g. C.

Lalehford and Middleton, JJ., and Ferguxon, J.A. Xovcmber 28, I9lb.

Criminal law (§ II B—48)—Procedure—'Theft—Property ovkh 510 - 
Accused charged before magistrate—Plea of “guilty" No 
election—Jurisdiction of magistrate—Criminal Code, keck.
773, 778, 782, 783—New trial.

A Police Magistrate; cannot accept a plea of “guilty” from accused 
IHTSons brought before him charged with theft of goods over $10 in value, 
unless such persons have elected to he tried by him, Criminal Code, sec;-.
773, 778, 782 and 783.

Appeal by stated case from the decision of a police magistrate, Statement, 
on a charge of theft of goods excieding $10 in value.

On the 21st April, 1919, an information was laid before Thomas 
Kelly, Police Magistrate in and for the Town of Pctrolia, by Jolin 
Atkinson, agent of the Michigan ( entrai Railroad Company, who 
said that on or about the 1st March, 1919, John Collier and Lome 
Collier did steal from a building of the aforesaid company at 
1'etrolia, Ontario, a quantity of material, the property of the com­
pany, to the value of $75, without colour of right so to do.

On the same day, the defendants were brought before the 
Police Magistrate. His record of the proceedings was as follows:— 

“Defendants pleading ‘guilty’ to the charge, by consent of the 
plaintiffs, restitution being made, sentence was suspended during 
good behaviour.”

The further proceedings arc detailed in a case stated by the 
magistrate, on the 22nd October, 1919, as follows:—
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__“This is a case reserved by me, Thomas Kelly, Police Magistrate
s (’ in and for the Town of Pctrolia, in the County of Lamhton, under
HEx the provisions of sec. 1014 of the Criminal Code, for the purpose ;>f

' ■H im obtaining the opinion of the Appellate Division of the Supreme 
Court of Ontario on questions of law which arose before me as 
hereinafter stated.

“ At a sittings of the police court holden at the Tow n of Petrolia, 
1 efore n e, the said Thomas Kelly, on the 21st day of April, 1019. 
an information preferred by John Atkinson against the said John 
( oilier and Lome ('oilier, charging that they the said John Collier 
and Lome Collier, on or about the 1st March, 1919, did steal from 
a building of the Michigan Central Railroad Comj any at Petrolia. 
Ontario, a quantity of material the property of the Michigan 
Central Railroad Company, to the value of $75, without colour 

• of right so to do, w as heard, and upon such hearing the said John 
Collier and Lome Collier pleaded ‘guilty’ to the said charge, and 
were duly convicted by me of the said offence, and I did sus]>end 
sentence upon them.

“And whereas the said John Collier and Lome ('oilier, I cing 
dissatisfied w ith my determination upon the said hearing of the >• id 
information as being erroneous in point of law, duly applied to me 
to reserve and sign a case, but I refused to reserve and sign such 
case.

“And whereas the Appellate Division of the Supreme Court of 
Ontario, by order dated tire 15th day of September, A.D. 1919. has 
directed me to state a case as hereinafter set forth.

“Now therefore I, the said Thomas Kelly, in obedience to the 
said order of the said Appellate Diyision of the Supreme Court of 
Ontario, do hereby state and sign the following case:—

1. Ifad I jurisdiction to convict under the circumstances 
disclosed at trial?

“And I make the information and conviction part of the said 
case.”

The following sections of the Criminal Code, contained in 
Fart XVL, “Summary Trial of Indictable Offences,” are appli­
cable:—

773. Whenever any person is charged before a magistrate,— 
(a) with theft . . . where the value of the property docs not.
in the judgment of the magistrate, exceed $10 . . . the magi-
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strate may, subject to the subsequent provisions of this Part, hear OWT> 
and determine the charge in if summary way. 8. <

778. Whenever the magistrate, before whom any person is pKX 
charged as aforesaid, proposes to dispose of the case summarily 9 
under the provisions of this Part. sucli magistrate, after ascertain­
ing the nature and extent of the charge, but before the formal 
examination of the witnesses for the prosecution, and before calling 
on the person charged for any statement which lie xvishes to make, 
shall state to such person the substance of the charge against him.

2. If the charge is not one that can be tried summarily without 
the consent of the accused, the magistrate shall state to the 
accused—

(a) That he is charged with the otfence. describing it:
(b) That he has the option to be forthxvith tried by the n agi- 

strate without the interxention of a jury, or to remain in custody 
or under bail, as the c ourt, decides, to be tried in the ordinary way 
by the court l aving criminal jurisdiction. (As amended in 1909, 
by 8 & 9 Edw. VII. oh. 9, sec. 2 and schedule.)

3. If the person charged consents to the charge being summarily 
tried and determined as aforesaid, or if the poxver of the magistrate 
to try it docs not depend on the consent of the accused, the magi­
strate shall reduce the charge to writing and read the same to such 
person, and shall then ask him xvhethcr he is guilty or not of (sic) 
such charge.

4. If the person charged confesses the charge the magistrate 
shall then proceed to pass such sentence upon him as by laxv may 
be passed in respect to such offence, subject to the provisions of 
this Act; but if the i^crson charged says that he is not guilty, the 
magistrate shall then examine the xvitnesses for the prosecution, 
and when the examination has been completed, the magistrate 
shall inquire of the person charged xvhether he has any defence to 
make to such charge, and if he states that he has a defence the 
magistrate shall hear such defence, anil shall then proceed to 
dispose of the case summarily.

782. When any person is charged before a magistrate with 
theft . . . and the xalue of the projiertv stolen . . . 
exceeds $10, and the evidence in support of the prosecution is, in 
the opinion of the magistrate, sufficient to put the jierson on his 
trial for the offence charged, such magistrate, if the case appears
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to him to he one which may properly l>e disposed of in a sum mm 
way, shall reduce the charge to writing, and shall read it to the 
said j erson, and, unless such jierson is one who, under section 77 V 
can he tried euinn arily without his consent, shall then put to him 
the question n rationed in section 778, and shall explain to him that 
he is not obliged to plead or answer liefoie such magistrate, and 
that if he does not plead or answer before him, he will he committed 
for trial in the usual course.

783. If the person charged as mentioned in the last preceding 
section consents to he tried by the magistrate, the magistrate 
shall then ask him whether he is guilty or not guilty of (aie.> the 
charge, and if such j'erson says that he is guilty, the magistrate 
shall then cause a plea of guilty to he entered upon the proceedings, 
and sentence him to the san c punishment as he would have he<-n 
liable to if lie had been convicted upon indictment in the ordinary 
wav; and if he says that he is not guilty, he shall be remanded to 
gaol to await his trial before him in the usual course.*

./. E. Corcoran, for defendants; E. Bayly, K.C., for the Cm • n.
Riddell, J.:—In this case the defendants were charged 

with stealing property of the value of $75; they were 
brought before the Police Magistrate at Petrolia, and plea 1-1 
“guilty.” They were released on suspended sentence on making 
restitution. Afterwards, on the 15th September, 1910, they 
applied for a reserved case, contending that thc\ could not lie 
convicted, even on their own confession, with< their consent 
having been first given. We granted a case. : • d it came on for 
argument before us.

Counsel representing the Crown cons* Unit the conviction 
be quashed, and on that consent the Court lias acted. I do not 
decide that, had the Crown not consented, the conviction could 
not stand. As at present advised, I am not prepared to say that a 
plea of “guilty,” made in ojien court, Is not a consent within the 
Criminal (’ode.

But, acting on the consent of the Crown, I think this is a case 
where we should order a new trial under sec. 1018(h) of the ( "ode +

•Sen amendment, 7-8 Edw. VII., 1908, eh. 18, gee. 11.
fl018. Upon the hearing of any appeal under the powers hereinbefore 

contained, the court of appeal may.— .. (b) if of opinion that the
ruling wag erroneous, and t hat there hag been a mis-t rial in consequence, direct 
a new trial: , .



50 D.L.R.] Dominion Law Reports. 739

nothing is of more evil effect than an encouragement of tlte idea, 
tiiat prevails all too commonly, that a guilty man may escape 
through the technicalities of the law or the neglect or ignorance 
of prosecutors.

Latchford and Middleton, JJ., and Fergisox, J.A., agreed 
with Riddell, J.

Meredith, C.J.C.P. (dissentingas to a new trial):—Mr. Bayly 
very properly stated that it was plain that the conviction in this 
case could not he supported; plain that the magistrate had not 
taken the necessary steps to acquire summary power in it.

But that does not relieve us from the duty to consider and 
answer the question submitted to us, and to dis,:ose of the case in 
the proper manner: a duty which is very simple and very easily 
performed.

The accused were charged with an indictable offence: one over 
which the magistrate could have no summary power except upon 
their consent given in the manner provided for in the Criminal 
Code; and the manner there provided is such as to prevent any 
doubt that the accused, with a full knowledge of their right to be 
tried by jury, consented to a summary trial by the magistrate.

Section 778 provides that, whenever the magistrate proposes 
to dispose of the cast» summarily, lie shall, after ascertaining the 
nature and extent of the el targe, and before calling on the person 
charged for any statement he w ishes to make, state to such person 
the substance of the charge against him; and, if the charge is one 
which cannot l e tried summarily without the consent of the 
accused, the magistrate shall state to the accused—(a) that he is 
charged with the offence, descril ing it: (b) that lie lias the option 
to he forthwith tried by the magistrate without the intervention of 
a jury, or to remain in custody or under bail, as the court decides, 
to 1 e tried in the ordinary way by the court having criminal juris­
diction (sub-sec. 2 of see. 778, as amended in 1909, by 8-9 Kdw. 
VII. ch. 9, sec. 2 and schedule). Then, if the accused consent to 
sun n ary trial, the magistrate shall reduce the charge to w riting 
and read the same to the accused, and shall then ask him whether 
he is guilty or not guilty of the offence charged. And, if the accused 
confesses to the charge, sentence shall then l e pronounced.

And sec. 782, which is applicable to charges of theft such as 
that in question, theft of property exceeding $10 in value, provides

ONT.
s. e

Rex
Collier.

Latchford, J. 
Middleton, J. 
Ferguson, J.A. 

Meredith, 
C.J.CP
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oflT' also tliat the magistrate shall reduce the charge to writing and
t C. shall read it to the accused and shall then put to him the question
]jtx mentioned in sec. 778, “and shall explain to him that he is not 

obliged to plead or answer before such magistrate, and that if he
k OLLIER.
---- does not plead or answer before him, he will lie committed for trial

c j c.p.' in the usual course.” Then, under sec. 783, if the accused consents 
to be tried by the magistrate, the magistrate shall ask him whether 
he is guilty or not guilty of the offence charged.

Then the form of conviction set out in the Criminal Code, for 
such a case as this, requires a recital of the facts that the accused 
consented to a trial of the charge summarily by the magistrate 
and then pleaded “guilty;” leaving no excuse for any contention 
that without such consent Ijefore plea there was jurisdiction.

In tliis case nothing of the sort took place: that which did take 
place, as related in the uncontradicted affidavits filed in, support 
of the application to this Court to require the magistrate to state 
a case, is not very creditable to the administration of justice. All 
the circumstances must be looked at so tliat we may give a proper 
answer to the question which depends upon them.

It was this: a charge of theft from a railway company, who were 
the masters of the accused persons, was laid against these men: 
but, before the case came on for investigation, a representative of 
the company saw them and promised «them that if they would 
plead “guilty” no punishment would be inflicted upon them, and 
that they would he retained in the company’s service.

They accordingly appeared before the magistrate, and that 
arrangement was carried out. A plea of “guilty” was noted by the 
magistrate, but without first proceeding in the manner required by 
the Criminal Code, and without any intimation that the magistrate 
had no jxiwer to hear the case summarily without their consent, or 
that they had the right of trial by jury, and without the consent 
which must be first had; and upon that plea so obtained sentence 
was suspended, but the accused were ordered to make restiuttion, 
by which it was really meant that they should pay for the “quantity 
of h aterial ” which they were charged with having stolen.

No formal conviction has been drawn up, no doubt because it 
was impossible to make it in the form required by the Act: or in 
any truthful manner that would not disclose its invalidity.
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The convicted n en afterwards, being dissatisfied, consulted a OWT‘
solicitor; and, now asserting their innocence, desire to have the 8- C.
conviction quashed; and, if further proceedings he taken against rkx 
them, to lie tried by jury. o-?—

And that I should have thought obviously their right: and —-
should have been surprised if the Crown had sought in any way c j.c.p.’ 
to prevent it.

I should have thought it obvious that without power to try 
there could be no power to convict, or punish.

The question submitted should, in my opinion, be answered,
“no;” and the conviction should tie quashed, leaving it open to 
the Crown or the company to carry on their prosecution in a regular 
manner if they desire to do so.

That is a matter entirely in their discretion: we have no 
power over them; so that to intermeddle would justify the usual 
rebuke. We have power to direct a new trial after there has l>een 
a mistrial; but it would be a fatal mistake to deem this such a case: 
there has been no trial; there can be no summaiy trail 
without the consent of the accused, and they will not consent: 
if a new preliminary investigation of the charge tike place 
upon it, the accused may be discharged without trial: if 
sent foi trial, they cannot lie tried without the consent of the grand 
jury; and, after all that, there may lx; no trial if the 
Attorney-General sec tit to discontinue the prosecution, us he may 
very well do. To quash the conviction because there has been no 
trial, and never could have been any trial without the consent of 
the accused, and then to direct a new trial as if there had been a 
mirtrial, set-ms to me to be quite too inconsistent and self-con­
tradictory ; as well as being without power and impossible, because 
it cannot take place before the magistrate; he has no jurisdiction 
without the consent of the accused, which they will not give: 
and before any other court it can be only on a true bill found by 
a grand jury.

Nor is there any powei to compel any one to proceed with the 
preliminary investigation, and futile orders should not be made, 
if there were. New trial directed.
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BOYLE CONCESSIONS LTD. v. YUKON GOLD Co.*
Su (trente Court of Canada, Fitzpatrick, C.J., I ding ton and Anglin, JJ.

May $, 1917.
Mines and minerals (§ I C—15)—Yukon placer regulations—Exten­

sion OF “(’KEEK CLAIM” ACROSS RIVER—HlVER CLAIM—SUBMERSION
of river bank—Trespass—Damagm—“Harsher Rule."

What is known as a “creek claim" in the Yukon Placer Mining Regula­
tions of 1901 does not extend across a river. A river claim which includes 
parts of a river hank, extends also to those parts within the boundaries 
of the claim, which may have become eroded or submerged impercept­
ibly, and the existing dredging lease of the river-lied does not extend 
to this accretion.

The “harsher rule" of fixing damages for trespass to a mining claim is 
applied.

[Lamb v. Kincaid (1907;, 38 Can. S.C.R. 510, applied; Yukon Gold v. 
Hoyle Concession, 27 D.L.R. 672, affirmed.]

Appeal by defendant from dismissal by the Court of Apixtal of 
British Columbia (1916), 27 D.L.R. 672, 23 B.C.R. 103, of an 
api>eal by defendant from a judgment of Macaulay, J. (1914), 
19 D.L.R. 336, in an action for trespass upon mining concessions. 
The facts and the questions in dispute appear in the judgments of 
the Court of Appeal of British Columbia, supra. Affirmed.

W\ Nesbitt, K.C., and C. C. Robinson, for appellant.
F. T. Congdon, K.C., for respondent.
Fitzpatrick, C.J.:—The plaintiff and defendant are two 

companies operating adjoining mining concessions in the Yukon 
Territory and disputes as to their respective Ixnindaries have 
produced a protracted litigation out of all proportion to the 
importance of the subject-matter involved.

In the early days following the discovery of gold in the Territory 
the absence of means of communicating readily with this distant 
part of the country added to the difficulty of regulating the mining 
industry which had sprung up so suddenly. Enterprising indi­
viduals who went up to seek fortunes by simple manual lalx>ur were 
quickly followed by simulators and capitalists who introduces! 
machinery to su]iersede the crude methods of the pioneers. The 
establishment of order and system by the Dominion Government 
was a vast and complex business. Orders-in-Council were issued 
frequently of an elaborate character but often requiring immediate 
alteration to adapt thorn to the conditions of which so little could 
be known for a long time.

Under these circumstances it would be idle to ex]iect to find 
such well ascertained rights of property and smooth working of 

•Reasons for judgment in this ease were not available before 1919.
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legal machinery as in a long and ]>ermanently settled part of the 
country. To the present day the; door is left ojien to many doubt­
ful questions and endless disputes to parties willing to embark in 
a sea of litigation. To be satisfied of this we have only to look at 
the present rather j>etty suit in which the appellant assignes! no 
less than 105 joints of error in the judgment whilst the appeal to 
this Court from the Court of Apj>eal of British Columbia, 27 
D.L.R. 072, 23 B.C.R. 103, comes in a record of some thousand 
printed pages and accompanied by a whole series of elal>orate maps 
and plans.

We cannot expect to find that all possible conditions have l>een 
foreseen and provided for or that there will l>e ]>erfoct harmony 
between such regulations as there are. It behooves the Court 
therefore in view of the position of affaire to look to the general 
intentions of this quasi-legislation and to give them effect by an 
interpretation occasionally jfcrhaps more littéral than in the 
ordinary case of the construction of carefully drafted and con­
sidered statutes. The interpretation must lie guided largely by 
prevailing practice and the knowledge of those having exj)erience 
in the subject, though in saying this 1 do not mean that evidence 
offered by the ap]>ellant with regard to what was done in a partic­
ular case was not rightly excluded.

The findings of fact of the trial Judge are never to l>e lightly 
interfered with and in this case there ant exceptional reasons why 
t hey should not be. The view of the locus must have been an ad vantage 
the inqxirtance of which can hardly be exaggerated.

I agmt with the Court of Appeal that there is no reason to 
question the conclusions of fact found at the trial and accepting 
these the questions for decision ant simple and there is, 1 think, 
little substance in the ingenious arguments put forward by counsel 
for the apiHillant.

What seems to me to l>e a fact of outstanding general im­
portance is that the respondent alone is able to shew a grant with 
defined boundaries; the appellant, has to rely on physical changes 
and conditions and disputed constructions of the regulations to 
establish its claim to defeat the rospondent's rights within the 
area granted.

Dealing first with what has been called the south trespass: 
It must be immediately apparent that the regulations do not
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anticipate and provide for the phenomena of the particular ease? 
and the attempt to argue any result from the literal wording must 
involve contradiction and absurdity. The regulations do not 
provide for the exceptional case of conflict between overlapping 
river and creek claims.

We have to look at both the dredging and placer mining 
regulations and it is clear that they contemplate the grants <>i 
distinct mining rights, the former of subaqueous mining b\ 
dredging the lieds of rivers, the latter of different kinds, including 
creek or gulch claims and river claims.

1 do not think we are really concerned with the policy which 
dictated the scheme provided for regulating mining operations 
there is not in fact a provision for mining in rivers which I think 
is necessarily exclusive of any right under a creek claim.

It has been found that the slough is in fact a part of the Klon­
dike River and this really concludes the question for even assum­
ing that a crook claim can extend to the banks of a river, no case 
has boon made out for the suggestion that passing over the river 
it can extend to the lands on the opposite side which is express) \ 
prohibited even in the case of a river claim.

That the result may perhaps lie as the appellant suggests 
apparently as a red net in ad absurd tun that “no one could acquire 
the mineral rights in the bod of the slough at all” presents no 
objection to the conclusions that I can see.

As regards to the north trespass: It was found at the trial and 
not disputed on this appeal that the erosion of the river bank had 
been sudden which at common law would not deprive a riparian 
owner of his rights in the land submerged. The apjiellant has. 
hoxvcver, put forward the extraordinary if ingenious suggestion 
that the erosion was causal by the bank lieing imperceptibly 
undermined and that only the actual caving in of the surface being 
]>erceptible there was no perceptible erosion of the bank. 1 am 
unable to appreciate this fine distinction and I am disposed to think 
that it is by undermining that erosion commonly takes place 
whether on the banks of a river or the cliffs on the sea coast .

As to the validity of the res]>ondent’s title to the submerged 
land 1 agree with the opinion of Macdonald. ( J.A., in the judg­
ment appealed from and I may add that I doubt whether the 
appellant would have had a right in any case to dredge such land.
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It is not uncommon for a river that has suddenly changed its bed 
to return to its original one. Whether under a ]>ower to drudge to 
the natural banks of a river the land which might temj>orarily form 
its bed could lie dredged of its minerals might raise an interesting 
and doubtful question.

I am of opinion that the appeal should be dismissed with costs.
Idington, J.:—To maintain the propositions, necessarily 

involved, in upholding appellants pretensions herein, relative to 
the teundaries of the lower half of creek claim 105, it seems to me 
w ould lead to absurd results. To act herein u]>on such a construc­
tion of the several regulations in question would probably disturb 
many other titles resting upon an entirely different view of the law 
relevant thereto.

Nor can I assent to the propositions that a grant of minerals, 
lying in or under a specifically described parcel of land, must 
necessarily be affected, or the boundaries of such a grant neces­
sarily be disturbed, by any erosion or submergence of the sujierficies 
such as might affect or have affected the title thereto, of the owner 
thereof.

Nor can 1 find in the conduct of the api>ellants, in light of the 
inherent absurdity of the claim, and the long history thereof and 
all relevant thereto, together with the harsh and illegal methods 
pressed in asserting its alleged rights, even if the appellants had 
had a tetter title than appears, enough to warrant it in claiming as 
of right a less severe rule than has been applied below', and we 
applied in the case of Lamb v. Kincaid (1007), 38 Can. S.C.R. 510, 
in assessing the damages.

The appeal should, therefore, be dismissed with costs.
Anglin, J.:—The able argument presented to us on tehalf of 

the appellant and subsequent consideration of the voluminous 
record have failed to convince me that a case has teen made for 
disturbing any of the findings of fact of the trial Judge, 19 D.L.R. 
336, unanimously affirmed by the Court of Appeal of British 
Columbia, 27 D.L.R. 672, 23 B.C\R. 103. I therefore deal with the 
case upon the facts so established.

As to the south trespass, I doubt whether the apjwllant’s 
claim, low er half No. 105 below discovery on Bonanza, can properly 
be regarded as a gulch or creek claim. But, if it can, 1 am satisfied 
that it does not extend across w hat has been found to be an arm
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of the Klondyke River lying between it and Lee Pate’s Island, and 
that the land in question formed part not of the appellant’s claim 
105 but of the respondent’s claim No. 12.

As to the basis on which damages should l>e assessed, I should 
on the whole have been better satisfied had the appellant txx>n given 
a further opi>ortunity to convince a referee that he had kept an 
accurate separate account of the gold which he obtained from the 
land in dispute and of the cost of winning the same so that the 
amount of l»oth might l>e determined with reasonable accuracy 
If able to do so he should not be subjected to what is termed the 
“harsher rule” as to damages, applied in Lamb v. Kincaid, 38 Can. 
S.C.R. 510, but should be given credit for the actual and reasonable 
expenses of winning the gold and charged only with its net value. 
The facts 1 tearing upon this asixx-t of the case were gone into, how­
ever, at the trial and there is no assurance that they could lw 
further developed. lT]xm the evidence before the trial Judge I am 
not satisfied that he was wrong in applying the so-called “harsher 
rule.” I am, therefore,' not prepared to dissent from the opinion 
of the majority of the Court that ‘on this point we should not 
disturb the decision of the trial Judge unanimously affirmed on 
api>eal.

As to the north trespass, I think the appellant must also fail 
for the reasons stated by (lalliher, J., to which I cannot usefully 
add anything. Appeal dismissed.

HARVEY v. THE DOMINION TEXTILE Co.

Supreme Court of Canada, Fitzpatrick, C.J., Davies, Idington, Duff, Anglin 
and Brodeur, JJ. 1918.

Highways (§ I A—2)—User—Prescription—"Chemin de toléra m i
Dedication—Canada, 18 Vict. 1855, ch. 100, sec. 41—Arts. 749 
and 750 (Que.) Municipal Code.

The sub-sections 8 and 9 of 18 Vict., ch. 100, sec. 41 (Munichml and 
Road Act of Lower Canada), are still in force, but apply only to roads in 
existence and in public use for ten years prior to 1855. A road ojmh at 
each end and having a fence on one side and a sidewalk on the other, 
is not necessarily a public road under art. 749, Quebec Municipal Code.

Appeal from a judgment of the Court of King’s Bench, appeal 
side, (1915), 25 Que. K.B. 294, Province of Quebec, reversing the 
judgment of the Superior Court sitting in review, at Quebec, 
restoring the judgment of the trial Judge, and maintaining the 
respondent’s action. Affirmed.
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A. Taschereau, K.C., for appellant; A. Rivard, K.C., for 
l-espondent.

Fitzpatrick, C.J.:—The action is really for trespass although 
referred to throughout as an action négatoire. No question of 
servitude arises, the plaintiffs? now respondents, complain that 
the defendant entered on their land and pulled down some fences. 
The api>ellant, defendant below, pleads that there is a road across 
the plaintiffs' property which he is entitled to use as one of the 
general public. It is admitted that the road exists and lias I men 
for some wars used as a thoroughfare by the public on sufferance, 
as alleged by the plaintiffs and as of right as the defendant con­
tends, and that is the sole issue.

The road was admittedly laid out and built by the plaintiffs, 
and to succeed the defendant must shew that it l>ocame a public 
highway, either by dedication or by prescriptive user during the 
statutable titre;—assuming the statute of Canada 18 Viet., 1855, 
ch. 100, sec. 41, suli-secs. 8 and 9 to be in force and applicable.

My brother Brodeur discusses so ably and fully the legal effect 
of arts. 749 and 750 M.C. that it will be unnecessary for me to do 
more than refer to what he says on that asjmct of the case.

Were it not for the judgment of the Court of Queen’s Bench in 
Mignerand dit Mgrand v. Légarè (1879), 0 Q.L.R. 120, I would lie 
disposed to doubt that the principle of dedication as applied in 
English law is known to the civil law, and to hold that, in the 
absence of statute, the right of road in Quebec must lie based upon 
the fact of user by the public, as a matter of right, for the full 
l>eriod of the long prescription. 30 years. Contrary to the rule 
of the English law when a road became a public highway in Queliec 
the soil of the road was, lief ore the Municipal Code, vested in the 
Crown, arts. 400 C.C. and 743 M.C., Chavigny de la Chevrotière 
v. La Cité de Montréal (1880), 12 App. Cas. 149, at 159, and a 
deed of gift must under pain of nullity lie executed in notarial form 
(art. 770 C.C.). But the rule in Myrand v. Jjégaré, su/rra, has 
been adopted and followed in the Queliec Courts so universally 
and for such a length of time that it must now lie accepted as 
definitely fixing the law and 1 feel bound to hold that a public 
right of way may lie constituted in Queliec by direct or indirect 
dedication.

CAN.

8. C.

The
Dominion
Textile

Co.
Fitspetrick.C.J.



748 Dominion Law Reports. [50 D.L.R.

CAN.
8. C.

Thk
Dominion

Co.

Fitipatrick.CJ.

There has liecn considerable diversity of opinion amongst the 
Judges of the Courts below. I have perused those opinions with 
much advantage and have with great care considered the opinions 
of those from whom I differ. In the result I have come to the 
conclusion that the judgment of the Court of Review is right and 
should lie restored.

The trial Judge seems to have assumed that in the absence of 
evidence of direct dedication made by deed or declaration of the 
owner the public could acquire no right in the highway. He does 
not appear to have considered the jiossibility of an implied dedica­
tion presumed from an acquiescence by the owners in the use made 
by the public of the highway which they themselves laid out. 
The uniformly accepted doctrine is thus expressed in Smith's 
Leading Cases (1915), vol. 2, at 166:—

Except where it is expressly created by statute, a highway dérivés its 
existence from a dedication to the public by the owner of land of a right of 
passage over it. This dedication, though it be not made in express terms, us 
it indeed seldom is, may and generally will be presumed from an uninterrupted 
use by the public of the right of way claimed.

In Rex v. Lloyd (1808), 1 Camp. 260, at 262, it was held: 
“If the owner of the soil throws open a passage, and neither murks 
by any visible distinction, that he means to preserve all his lights 
over it, nor excludes jiersons from passing through* it by positive 
prohibition, he shall be presumed to have dedicated it to the 
public.”

In Mann v. Brodie (1885), 10 App. Cas. 378, at 386. Ixird 
Blackburn quotes the passage in Poole v. Iiuskmon (1843), 11 
M. & W. 827, at 830, where Parke, B., states the principle of the 
law and then says:—

But it has also been held that where there has been evidence of a user by 
the public so long and in such a manner that the owner of the fee, whoever 
he was, must have been aware that the public were acting under the belief 
that the way had been dedicated, and has taken no steps to disabuse them of 
that belief, it is not conclusive evidence, but evidence on which those who have 
to find the fact may find that there was a dedication by the owner whoever he 
was.

And in Folkestone Corporation v. Brockman, [1914] A.C. 338, 
Lord Atkinson, referring to Taylor on Evidence, 9th ed., par. 131, 
adds, at p. 368: “The statement of the law contained in that 
paragraph is perfectly accurate, and is supported by the six 
authorities mentioned in the notes. It is to this effect that the
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uninterrupted user of a road justifies a presumption in favour of 
the original animus dedicandi even against the Crown.”

The doctrine of dedication, as had lieen recently said, is based 
in all the decided cases, upon the projiosition that a person cannot 
lead the general public oi a local public, to base their action, and 
build up their fabric of life upon the theory of permission of a 
certain kind, on his part, in respect of his land, and when they 
have thus accommodated their affairs to this expectation, violate 
the confidence thus invited. I admit, of course, with my brother 
Anglin, that theoretically there must lie intention on the part of 
the private owner, but such intention may lie and in almost every 
instance is, shewn exclusively by his physical acts; and the require­
ments of intent on his part is hardly more than theory. Indeed, 
the private owner’s action is ordinarily such that he would be 
estopped to deny the existence of an intention on his part.

In that view of the law, an- we, in presence of the conflicting 
findings of fact in the Courts below, in a position to say, that the 
defendant, upon whom lay the burden of proving dedication, has 
satisfied his obligation? As Sir Montague Smith said in Turner v. 
IYalsh (1881), 6 App. Cas. 036, at 042:—

The proper way . . . is to look at 1 he whole of the evidence toget tier, 
to see whether there has been such a continuous and connected user as is 
sufficient to raise the preeumption of dedication; and the presumption, if it 
can be made thèn, is of a complete detention, coeval with the early user. 
You refer the whole of the user to a lawful origin rather than to a series of 
trespasses.

Considering the whole evidence in the light of that doctrine 
and with great deference for the opinions of those who differ from 
me, 1 am driven irresistibly to the conclusion that the defendant 
has made out his defence.

The facts proved and as to which there is practically no dis­
pute are: that the plaintiff company, owners of large cotton 
mills, for their own lienefit and incidentally for the convenience 
of their employees, built u]x>n the lot of land known in these 
proceedings under the No. 59 (a), and across which the road in 
question runs, two rows of houses facing the river and separated 
by a road. To enable the employees, occupants of the houstw, 
to reach the mills situate below, on the shore of the river in the 
ullage of Montmorency Falls, a road or way was necessary. 
But it was equally important that those employees should have a
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means of access to the public road aliove known as “Côte à 
Cour ville” which winding down the hillside led from the village 
known as St. louis de ('ourville to Montmorency village. Other­
wise they would be cut off from communication with the centres 
ujxjn which they were dependent for the daily needs of themselves 
and their families. All their purveyors, such as the baker, butcher, 
etc. . . . lived in those villages. To provide those neoessan 
conveniences, a macadamized road 36 ft. wide was built. This 
road started from the “Côte à Cour ville" to the north and con­
tinued down below the houses built for the employees where it 
was connected with a plank l>oard-walk which in turn opened into 
a stairway leading down the steep hillside to the public road below. 
So that the Company built a continuous way leading from one 
public road to another and which is proved to have lieen travelled 
for 14 or 15 years openly, freely and without objection during -ill 
seasons and at all hours of the day and night, not only by those 
who had business with the Company’s employees but also as a 
way of access to the villages of Montmorency Falls and St. Louis 
de Courville.

The plaintiffs, resjiondents, in their factum say that as origin­
ally built the road did not extend to the brink of the hill and that 
up to June, 1905, it terminated at “a grassy ground where the 
children of the employees could play and amuse themselves at 
ease and that that construction of the stairs is posterior to June 
14, 1905." Admitting this to be the fact, there may be a highway 
through a place which is no thoroughfare, as Campbell, C.J., said 
in Bateman v. Bluck(l&b2), 18 Q.B. 870 at 876. Take the case of a 
large square with only one entrance, the owner of which has, for many 
years, permitted all persons to go into and round it; it won 1<1 he 
strange if he could afterwards treat all persons entering it, except 
the inhabitants, as trespassers. That case seems to be on all 
fours with the case which the plaintiff Company present in their 
factum. But in fact it apjicars by the plans filed and from the 
description of the locality given by the witnesses that without 
the stairs the road would not give the employees the convenience 
of access to the mills; which was the chief object of the Company. 
And one rather expects to hear such witnesses as Mailloux, the 
sujierintcndent of the mill, Coté who actually built the stairs for 
the Company, and Curé Ruelle who sold them the land, frankly
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say, when examined as witnesses, that the stairs were built at the 
same time as the houses, that is to say, 14 or 15 years before the 
suit was brought.

We have, therefore, a road built by the plaintiffs admittedly 
to connect the “Côte à CourviUe” with another public road at 
Montmorency village having all the outward physical character­
istics of a public highway, without a gate, harrier, sign-]>ost or 
anything to indicate an intention on the part of the proprietor to 
limit its use. It is also in evidence that the road was used from 
the very beginning not only by the local public for their convenience 
hut also by those who travelled by the electric railway to and from 
the City of Quel>ec. Leclerc, the instigator of this suit says, in 
answer to a question: “11 vient des voitures de tout l>ord et de 
côté.”

Curé Ruelle says in effect, when examined for the plaintiffs, 
that this road is used by the public in preference to the “Côte à 
CourviUe,” because it is a short cut, and without objection until 
those proceedings were started. It is also worthy of notice, as 
evidence of the intention of the owners of the land to dedicate 
to the public the highway they had opened, that they did not 
reserve the use of all the lodgings in the buildings for their em­
ployees. One of the tenements was rented to a grocer named 
Vachon, who did business with all those from the outside that he 
could reach, and it* is proved that scores of people, who had no 
connection whatever with the ( Company or its employees, used the 
road to Qome to his store. To the east of the highway in question, 
a hospital and a laundry had lioen built with access to the road, 
and those who had business with either used the road at wUl. 
The appellant Harvey had a blacksmith shop on the land he still 
occupies and he tells us that the public used this road without let 
or hindrance to reach that shop which was afterwards rented to 
Vachon, the Company’s tenant, and lie, Vachon, used it as a 
storehouse to which his customers from the outside had access. 
It would be difficult to find a case in which a highway had l>een 
used more universally and for more varied purposes by the ]>oople 
of the neighlxmrhood. If, as the evidence, establishes, the 
Company built a road of the regulation width, of the material 
usually employed in the construction of public thoroughfares to 
connect two public municipal roads and iwrmittod the-general
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public to use it as of right for over 12 years, the presumption of 
dedication is, in my opinion, irresistible. In Dovadon v. Pay nr 
(1915), 2 Smith L.C. 154, eight years’ user was held to shew 
sufficient acceptance and in the much-litigated case to which I 
have already referred of Bateman v. Black, supra, 0 years sufficed. 
The creation of a public lane in private land by informal dealings 
of the land owner with the public over as short a period as IS 
months, was held sufficient. In North London H. Co. v. Vestry of 
St. Mary (1872), 27 L.T. 072, and in The Queen v. Petrie (1855), 
4 El. & Bl. 737, the Court permitted a jury to find an instantaneous 
dedication. Mere occasional use had been held to support a title 
in the public, Mildred v. Weaver (18(12), 3 F. & F. 30.

There is no evidence here that the Company ever seriously 
objected to the use of the road by the public as of right. It is on 
the contrary established that this whole difficulty has arisen out 
of a conflict betweeen one of the tenants of the Company, not an 
employee, who complained of the business competition the defend­
ant gave him.

I am of the opinion that there has been such evidence of user 
by the public of the right of way with the acquiescence of the owner 
as to justify the defendant’s plea and that this appeal should lie 
allowed with costs.

Davies, J.—The substantial question between the parties to 
this appeal is whether a certain roadway running through plain­
tiff’s land was a public road or not.

There was much difference of judicial opinion in the Courts 
below', the trial Judge holding the roadway not to be a public 
way, the Court of Review reversing that judgment and holding 
it to lie a public way and the Court of King’s Bench (Pelletier. 
J., dissenting), 25 Que. K.B. 294, in turn reversing the latter 
judgment and restoring that of the trial Judge.

The appellant relied largely uj>on the statute of Canada, 18 
Viet., ch. 100, sec. 41, sub-sec. 9, which he held applicable to the 
road in question and contained the law on the subject.

That section and the preceding one, which must be read with 
it, are as follows:—

8. Every road declared a public highway by any Procbs-Verbal, lty-l iw 
or Order of any Grand Voyer, Warden, Commissioner or Municipal Council, 
legally made, and in force when this Act shall commence, shall be held tu lie 
a road within the meaning of this Act, until it be otherwise ordered by com in­
tent authority;
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9. And any road left open to and used as such by the pul>lic, without 
contestation of their right, during a period of ten years or upwards, shall be 
held to have been legally declared a public highway by some competent 
authority as aforesaid, and to be a road within the meaning of this Act.

The question which immediately arises is not whether those 
sul>-6octions are in force for the puqioses and objects for which 
they were passed Dut whether they were intended as a general law 
and operative as such until repealed expressly or impliedly.

As a fact they have not l>ecn expressly repealed but they do 
not appear in the later statute of 1800 which was an Act to con­
solidate the Act 18 Viet., 1855, ch. KM) and its amendments, or 
in any later Act as one would suppose they would if they were not 
merely temporary provisions but general ones.

They are both suit-sections of sit. 41 of the Municipal Road 
Act of 18 Viet., 1855, ch. 100, and are connected together by the 
conjunction “and.” They deal with the same subject matter, 
roods, and, it seems to me, must be read and construed together.

Sub-section 8 enacted that every road declared a public 
highway by any “procès-verbal, by-law, . . . legally made. 
and in force when this Act shall commence, shall Ik? held to lie a 
road, etc.”

Suit-section 9 enacts that “any road left open to and used as such 
by the public without contestation of their right during a ]>eriod of 
10 years shall be held to hare been legally declared a public highway 
by some competent authority as aforesaid.” These last words 
“as aforesaid” clearly reft» to the authorities expressly mentioned 
in sub-sec. 8. Under the one sub-section the declaration of the 
1>rocès-verbal in force when the Act began to run declaring a road 
to be a public highway was sufficient. Under the other sub-sec. 
(9) after 10 years uncontested user by the public of any road it 
“shall l>e held to have tieen legally declared a public highway by 
some conqietent authority as aforesaid.” Sul>-sec. 8 was clearly 
a temporary provision having reference only to roads in existence 
at the date of the coming into force of the Act and, as 1 have said, 
I think sub-sec. 9 should be read with it and construed as limited 
to roads which had on July 1,1855, l»een left open and used as such 
by the public without contestation of their right for 10 years and 
upwards. That view of the sco]x> of their provisions would account 
for their non-appearance in sulisoquent revisions of the statute as 
also for their not having tieen expressly repealed. This was the
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view expressed by Burhidge, J., in the case of Bourget v. The Queen 
(1888), 2 ('an. Ex. I,at7, 8.

Sex eral Quebec authorities were cited as shewing that a con­
trary view was held as to the sco]>c of sub-sec. 9 by several Judges 
But I do not think that in any of the cases cited the express ques­
tion I am now dealing with had been raised. The general char­
acter of the sub-section was assumed. Of course, if there had been 
decisions establishing a jurisprudence on the point in the Province. 
I would not venture to challenge it. Mr. Taschereau, however, 
also relied ujx>n arts. 749 and 780 of the Municipal Code of Quel ax­
as a second string to his bow. lie contended that these articles 
did not abrogate sul>-eecs. 8 and 9 of sec. 41 of the Municipal Act 
of 18 Viet., 1855, although they contain no limit as to time.

He was obliged, however, to concede that for the greater part 
of its length this road in question was not “fenced on each side or 
otherwise divided from the adjoining land,” as required by the 
Statute to make it a statutory road. As 1 understood him, how­
ever, he contended that for the comparatively short distance it 
was so divided, the mad would lie held to be a public road. I 
cannot agree with such an interpretation and can see that it might , 
if adopted, lead to great injustice. It was suggested, but I do 
not think pressed, that the sidewalk would lie such a division as 
the Statute contemplates. I cannot accept the suggest inn. 
The “otherwise divided” in the article means by fences, as 
expressed, or something equivalent to fences and having the same 
effect, such as buildings, etc.

1 will not labour this branch of the case further than to say 
that U]K>n it I fully concur with the reasons stated by Cross, J.. 
in his judgment in the Court of King’s Bench.

For the foregoing reasons, I would dismiss the appeal with 
costs.

Idington, J. (dissenting)I am of opinion that 18 Viet., 
1855, ch. KM), sec. 41, sub-sec. 9, was not intended to be merely 
retrospective and is still in force and operative as each occasion or 
situation created by the development of facts fitting its terms 
arises; of which those bearing u]>on the existence of the road in 
question for the prescribed term of 10 years seem to be such as to 
establish at least the greater part of the road now in question as a 
public road.
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The law relative to dedication has always lieen somewhat <
difficult of application by reason of its requiring evidence of the s. C.
intention in the mind of the owner to dedicate, and again of an \\ VHVKV 
acceptance thereof by some authority representing the public to ^
establish dedication. Dominion .

The said section seems designed to simplify the means of proof 
and by such an enactment to establish bv way of prescription a „ —.... I,Immun, .1
road when it has been used by the public for 10 years without 
contestation by the owner.

Is it possible that the simplicity of the enactment so perplexe.! 
those judicially or legislatively concerned in its application as to 
render its efficacy a matter of doubt?

However that may be, I think the enactment is not in conflict 
with arts. 740 and 750 of the Municipal ( 'ode, and both standing 
together render the road in question a public highway.

The difficulty about it not 1 icing throughout a road over 
which teams can pass seems imaginary, for a public road may be 
a cul-de-sac;, or its width, capacity or utility lie measured by that 
kind of traffic for which it has been used by the public without 
contestation for 10 years and upwards.

I think the appeal should be allowed with costs and the judg­
ment of the Court of Review be restored.

Duff, J.:—This ap]>eal should bo dismissed with costs. Duff. j.
Anglin, J.:—The question to be determined in this action is Anglin,j. 

whether a road ojiened in 1900 by the Montmorency Cotton Co., 
the predecessors in title of the plaintiff Company, on cadastral 
lot 59a, owned by them, is now of such a public character tliat the 
plaintiff Company cannot control its use or exclude the public 
therefrom.

The Montmorency Cotton Co. acquired lot 59a from Joseph 
Cauchon on December 23, 1899, for the purpose of constructing 
dwellings thereon for the employees of its mills. It proceeded 
immediately to carry out that puniose and erected two blocks of 
apartments each facing on a cross-road laid out by it. Each of 
these cross-roads delxmches at its eastern end into the road in 
question. This latter road is 30 ft. wide and runs southerly some 
283 ft., along the eastern side of lot 59a, from the “('ôte à Cour- 
ville,” a public highway, out «of which it ojiens at its northern 
end. To the south it terminates in a field, part of lot 59a, aliout
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125 ft. north of the edge of a precipitous cliff. Beneath this cliff 
are situated the mills of the Company, the church of the Parish of 
St. Grégoire, the electric railway station and the “Côte à Cour- 
ville,” which descends from the point at which the road in question 
leads from it, sweeping in a semi-circle first easterly, then southerly 
and finally westerly. At some later date not distinctly shewn, 
hut apparently shortly after its purchase from Cauchon, the 
Montmorency Cotton Co., in order to establish more direct 
communication for its employees between their dwellings on lot 
59a and the Company’s mills, acquired from the Catholic Episcopal 
Corporation a right of way, together with the right of constructing 
a stairway down the face of the cliff. In June, 1905, the Mont­
morency Cotton Co. sold its undertaking, including lot 59a, to 
the plaintiff Company.

To the north of the plaintiff’s property and alxive the “Côte 
à Cour ville” was the village of St. Ixmis de ( ’our vil le, which had 
a population of some 200 to 3(X) families, and the Beauport Road. 
To the cast of the road now' in question and between it and the 
“Côte à Cour ville” lay private property from which it was sep­
arated by a fence maintained with indifferent care.

The defendant Harvey is the proprietor of a grocery shop 
built facing the east side of the road in question on property 
purchased by him in 1907 from M. le Curé Ruelle. With this 
property he acquired a lane or passage giving him access to the 
“Côte à Cour ville” to the east. Used for a short time as a forge, 
Harvey’s building was afterwards rented as a storehouse for 
several years to one Yachon, who kept a grocery shop on the 
plaintiffs’ projierty on the opposite side of the road in question. 
Harvey resumed }>ossc8sion of his premises and ojiencd a grocery 
business there during the fall of 1913. The entrance to his shop 
w as from the road in question through a break in the fence between 
it and the plaintiff’s pro]>crty. One Leclerc subsequently leased 
the Vachon shop from the plaintiffs for a similar business. Wish­
ing to destroy the competition of Harvey, through Paul Leclerc, 
his brother, one of its employees, he urged the plaintiff Company 
to take stejw to exclude Harvey from access to the road in question. 
The Company first formally contested the right of user of the road 
by the public on May 30, 1914, by .placing at its entrance in the 
‘‘Côte à Cour ville” a notice, “Chemin Privé,” and about the
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same time it caused a harrier to he erected closing the opening in 
the fence opposite Harvey’s shop. This action négatoire was 
begun on June 15, 1914, and the trial took place in October, 1914.

Such, in outline, are the essential facts. While other facts 
which appear to be material will he noticed in dealing with the 
several aspects in which the defence is presented, for a more 
detailed and complete statement, reference may be had to the 
opinions in the ( 'ourts lielow.

The plaintiffs having shewn that the property covered by the 
road was conveyed to them as part o£ cadastral lot 59a, the burden 
is on the defendant to establish his right to use it. Not alleging 
anything in the nature of a private right of way over it, he has 
undertaken to prove that the public has had from the time of its 
opening, or has since acquired, rights in the road of such a nature 
that the plaintiffs cannot now prevent their exercise. This he 
has ende ivoured to do on three distinct grounds, (a) That 
dedication to the public has been shewn; (b) That under arts. 
749 and 750 of the Municipal Code the road has become a muni­
cipal road, (e) That under art. 9 of see. 41 of 18 Viet., 1855, eh. 
100 (hereinafter referred to as art. 9) it has become a public road.

Assuming that under the law of Quebec, notwithstanding the 
provisions of arts. 549 and 770 dedication of a road to the 
public may be proved by evidence of conduct and acquiescence, 
as some authorities entitled to great weight indicate, I need only 
refer to Chavigny de la Chevrutière v. La Cité de Montréal, 12 
App. Cas. 149, at 157; Mignerand dit Mgrand v. Légaré, 0 Q.L.R. 
120, at 122, et seq.; and lthodes v. Perusae (1908), 41 Can. S.C.R. 
204, at 273, any intention on the part of the respondent Com­
pany or its predecessor to dedicate the road in question as a high­
way is, in my opinion, rebutted by the circumstances in evidence 
before us—notably by the facts that the purpose of the Company 
in opening the road was to afford to its employees for whom it 
had constructed dwellings on lot 59a direct and convenient access 
to and from the “Côte à Cour ville” above and that its purpose 
in acquiring a right of way and constructing a stairway down the 
cliff on the property of the Episcopal Corporation was to afford 
the same employees a direct and convenient means of communi­
cation between their dwellings and the Company’s works ; that 
the Company constructed and has since maintained and cared for
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the road and the sidewalk upon it as well as the stairway down the 
cliff side at its own expense; and that a fence was erected and 
maintained shutting off the property on the east side of the road 
from access to it excent where breaks were from time to time 
made, Roberts v. Karr (1808), 1 (’amp. 262 (see note), whereas 
it was left open and directly accessible from the remainder of lot, 
59a. There is in addition the cogent evidence of the appellant 
himself and of M. le Curt Ruelle that until quite recently, when the 
idea was spread abroad that 10 years’ user had made of it a public 
road, the road in question .was regarded by them as a private 
road, the projierty of the Company, to which the one had not 
the right to take, or the other the right to give, an exit from the 
lot 1 ought by Harvey from M. le Curé, and the further important 
fact, not contested, that Harvey himself, as recently as 1914, 
took part with an official of the plaintiff Company in defining the 
line between projortios lying to the east of it, including his own. 
and the roadway in question for the purpose of having the fence 
separating them from the roadway rebuilt on the correct line of the 
eastern limit of the Company's lands.

We have the authority of the Privy ( ’ouncil for the pro)K>sition 
that, although the law of Quebec as to the ownership of the soil 
of a road differs from the law of England (p. 159), in the matter of 
dedication to be presumed from long continued public user and 
absence of contestation evidencing an abandonment of right by 
those who might have disputed that user “there seems to be no 
difference between the law of Lower Canada and the law of 
England and Scotland. Chavigny de la Chevrotière v. La Cité dr 
Montréal, 12 App. (’as. 149, at 157. I/rng continued user by the 
the public is only evidence of the intention to dedicate. Its value 
depends on the circumstances. Folkestone Corp. V. Brockman, 
[1914] A.C. 338, at 352, 363-6; McGinnis v. IMourneau (1891), 
14 Leg. News 314. Abandonment or dedication to the public will 
not be lightly presumed. Chamberland v. Fortier (1894), 23 Can. 
8.C.R. 371 ; Peters v. Sinclair (1913), 13 D.L.R. 468, 48 Can. S.< M. 
57, affirmed by the Privy (’ouncil (1914), 18 D.L.R. 754; Corp. of 
St. Martin v. Cantin, (1878), 2 Leg. News 14.

Viewed most favourably to the defendant, the facts hen- in 
evidence are as consistent with an intention not to dedicate as 
with an intention to dedicate; and that will not suffice. Piggott v.
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Goldstraw (1901), 84 L.T. 94, at 96. But, as 1 have already said, 
the circumstances under which, and the manner in which the road 
was opened, 1 think, actually rehut an intention to dedicate it to 
the public, and the presumption to he drawn from long continued 
user is of “a complete dedication coeval with the early user,” 
Turner v. Walsh, 6 App. Cas. 636 at 042.

It must always lie remembered that we arc here dealing with 
a question of presumed intention, not with one of prescription. 
Dedication must rest upon intention. The clear and umxjui vocal 
proof from which intention to dedicate might properly he presumed 
in my opinion is not found in the record. Upon this asjicct of 
the case I therefore agree with the views expressed in the Court 
of King's Bench by Carroll and ( 'mss, JJ.

Nor does the evidence bring the case within arts. 749 and 750 
of the Municipal Code. Ï find no difference, such as Flynn, .1., 
suggested in the Court of Review, between the Knglish and the 
French visions of those articles. “Fenced on either side” means 
not on one side or the other, but on each side, t.e., on both sides, 
and is the equivalent of “ clôturas do chaque côt/.” While the 
mad in question was not habitually kept closed at its extremities, 
it was, in my opinion, not “fenced on either side or otherwise 
divided off from the remaining land” within the meaning of the 
articles under consideration. The fence on the east side of the 
mad, though merely a line fence between adjoining properties of 
different proprietors, and not meant to define or separate it as a 
road from the adjoining lands but rather to exclude the owners 
of those lands from access to it, was ]xissibly sufficient to meet 
the requirement of arts. 749 and 750 as to that side of the road. 
But on the west side, except possibly for a few feet at the extreme 
north end, there was no fence at all. The sidewalk was built on 
the roadway. The line of the buildings was not continuous, nor 
docs it ap]>ear that they came out to the street line. There is no 
evidence of a ditch or other boundary mark. The road on this 
side was not “fenced or otherwise divided off from the (Company s) 
remaining land” in any manner which met the requirements of 
arts. 749 and 750. On the contrary, it was enclosed as part of 
one property or holding with the remainder of lot 59a, by the 
fence which separated it from the properties to the east. There 
is no suggestion of any separation of the southerly 25 ft. where a
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footpath or walk led across a field from the end of the defined 
roadway to the head of the stairway. Moreover, although those 
articles declare that lands or passages used as roads by the mere 
permission of the owner or occupant (chemins de tolérance) are 
“municipal roads” if they fulfil the prcHcrilied conditions it may 
not follow that the owners have lost all control over them or the 
right to close them. They retain the property in the soil and are 
subject to the obligation to maintain them. (Arts. 749 and 750 
M.C.; compare arts. 748 and 752 M.C.) The municipality is 
liable for injuries sustained through defects in such roads (arts. 
757 and 793 M.C.) and is, no doubt for that reason, empowered, 
not to close them itself, as it would probably have been authorized 
to do had they ceased to bo “ chemins de tolérance,” but to order 
the owners or occupants to do so. Without further consideration 
I am not prepared to disagree with the view of Malouin, Carroll 
and Cross, JJ., that if the road in question was a municipal road 
within arts. 749 and 750 M.C., that fact would not prevent the 
owner exercising the right to close it or to forbid its use as a 
“chemin de tolérance.”

The defence chiefly relied on, however, is that a prescriptive 
public right has arisen under 18 Viet., 1855, ch. 100, sec. 41, art !». 
The English and French texts of arts. 8 and 9 of sec. 41 of this 
statute are as follows:—

8. Every road declared a public highway by any Procès Verbal, By-law 
or Order of any Grand Voyer, Warden, Commissioner or Municipal Council, 
legally made, and in force when this Act shall commence, shall be held to lie a 
road within the meaning of this Act, until it be otherwise ordered by competent 
authority.

9. And any road left open to and used as such by the public, without 
contestation of their right, during a period of ten years or upwards, shall he 
held to have been legally declared a public liighway by some com|x‘tcnt 
authority as aforesaid, and to be a road within the meaning of this Act.

8. Tout chemin déclaré grand chemin public par un procès-verbal 
règlement ou ordre d'un grand-voyer, préfet, commissaire, ou conseil municipal, 
légalement dressé et en vigueur au moment où cet acte entrera en opération, 
sera considéré comme chemin suivant l’esprit de cet acte, jusqu’à ce qu'il en 
soit autrement ordonné par l’autorité compétente;

9. Et tout chemin ouvert et fréquenté connue tel par le public, sans 
contestation de son droit, pendant l’espace de dix années ou plus, sera censé 
avoir été légalement reconnu comme grand chemin public par quelque autorité 
compétente comme susdit, et être un chemin suivant l’esprit de cet acte.

Three questions are involved in this branch of the case: (I Is 
art. 9 still in force? (2) Does it apply to roads not already in
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existence for 10 years when it was enacted? (3) Does the exigence 
establish a user hy the public of the road as such for 10 years prior 
to May 30, 1914?

Art. 9 has not been expressly re]>ealo<l and 1 tint! nothing in the 
Municipal Code or in any other Act to which our attention has 
l»een directed so repugnant to it or so inconsistent with it that 
repeal by implication would follow therefrom. 1 accept without 
hesitation the unanimous opinion of all the Judges of the Provincial 
Courts who have dealt with this question in the present case, that 
art. 9 is still in force, w hich follows a practically uniform line of 
decisions extending from Parent v. Daigle (1871), 4 Q.L.U. 164, 
to Nolin v. Goêêdin (1912), 24 Que. K.lb 289, if we except doubts 
expressed by Ramsay, J., in Guy v. City of Montreal (1880), 3 Leg. 
News 402, and by Bossé, J., in Fortin v. Truchon (1888), 15 
Q.L.R. 186.

The other two questions cannot lie so easily dis]kinkl of. For 
convenience I propose to deal with them in inverse order

I am, with deference, unable h» accede to the “considérant’’ in 
the judgment of the Court of Appeal expressed in the following 
terms: “Considérant que le public ne ]ieut proscrire un chemin 
par l’usage qu’il en fait, en vertu de la loi 18 Vict., ch. 100, sec. 9, 
à moins que cet usage ne soit exclusif de celui du propriétaire qui 
possède à l’encontre du public.”

We are now dealing not with a question of intention to dedicate, 
but with one of prescription. The statute does not exact a user 
exclusive of that of the owner of the soil and of his tenants as 
members of the public. For aught, that appears there was nothing 
to distinguish their user of the road in the present case» from the 
user by other members of the public. It did not amount to a 
contestation of the public right. All that the statute requires is a 
user of the road as such by the public without contestat ion of its 
right during 10 years. I am, with great respect for the Court of 
King’s Bench, in which t he contrary view prevailed, of the opinion 
that the evidence fully establishes such a user.

Had the traffic on the mad been solely to and from the dwellings 
of the Company’s employees it might be urged with much force, 
notwithstanding its extent, that it was throughout a private user 
by ]x>rmission of the Company. 1 am not certain that traffic to 
and from Vachon’s shop, since lit1 was a tenant of the Company, 
might not be viewed in the same light.

53—50 D.L.R

CAN.
8. C.

Thk
Dominion



762 Dominion Law Reports. [50 D.L.R

CAN.

8. C. 

Hahvey 

The
Dominion

Co.

Anglin, J

But the traffic of the residents of St. Louis de Courville to and 
from the railway station and to and from the church was certainh 
not of that character. It was undoubtedly a user of the road as 
such by the public. There is a mass of evidence that this user has 
Ix-en very extensive and has I Ken going on without lot or hindrance 
for over 14 years.

From the wording of the transfer of the right of way down the 
face of the cliff in the died from the Montmorency Cotton Co. to 
the Dominion Textile Co. Carroll, J., has drawn the inference that 
the stairway down the cliffside was built after that deed was exe­
cuted (June 15, 1905) and that the traffic to and from St. Louis de 
< 'ourville therefore began w ithin 10 years before the present action 
was instituted. But, although if that wore the fact it could have 
been readily established, there is not a tittle of actual evidence to 
that effect. The deed of the right of way from the Episcopal 
Corjwration to the Montmorency Cotton Co. is not in evidence. 
Even its date has not been given. The description of the right of 
wav in the deed of June, 1905, w as not improbably copied from the 
deed given by the Episcopal Corp. It l>ears some internal evidence 
that it was. The wonts ‘‘by the said company,” if in the earlier 
deed, would there refer only to the purchasers, the Montmorency 
Cotton Co. No other company was a party to that deed. In the 
deed of 1905 the reference is ambiguous. It may be either to the 
vendor company or to the purchaser company. Both were parties 
to it. If the description was copied from the earlier deed the use of 
these words is accounted for and the presence of the words, “by 
a fl ght of steps or footpath to be made, placed and maintained 
thereon,” in the deed of 1905, notwithstanding that the stairway 
had already been constructed, is also explained.

But any inference from the language of that deed cannot weigh 
for a moment against such positive and uncontradicted testimony 
as that of Philippe ('ôte who says that he has used the stairway for 
14 or 15 years, that it was built at the same time as the block of 
dwellings, and that it was he who arranged the foot of the stairway 
where it joins the “Côte à Courville.” Antoine Mailloux, the 
plaintiff Company’s superintendent, though he cannot say just 
when the stairway was built—a little after the block he thinks— 
says the public has made use of the road and stairway for 15 years. 
M. le C’uré Ruelle says the road has been built as it now is for about
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15 years and has been used by the public with the stairway during 
that period in coming to and going from his church. There was 8. C. 
no church at St. louis de Cour ville until recently. The road and hÂrvky 
stairway wore also used in going to and from an hospital which was 
situated for a couple of years on its east side near the north end. Dominion 
Vital Giroux says many people arriving by the electric cars used T|q^ilk 
the stairs and road for 15 years past and that they were also used 
by the public in going to church. J. XV. St. l*ierre says evorvlxxiy 
(tout le monde) has used the road like any other public road since 
the stairway was built—for 15 years —and he refers specially to 
the traffic of residents of St. Louis de Cour ville to and from the 
electric cars. Adelard Lortie, Mayor of the Village of Mont­
morency, says that for 15 years the public has treated the road as 
a public road without any hindrance. Kven Paul Ixx-lerc admits 
that the road was used for traffic of all kinds publicly, openly and 
without obstruction, and that it was regarded as a public road.

These are all witnesses called for the Company. Taken with 
the evidence given for the defendant their testimony puts lieyond 
doubt the character and the extent of the user by the public of the 
road as a public road, without any contestation of its right, for a 
jieriod upwards of 10 years. On this ]H>int I find myself in accord 
with the conclusion of Pelletier, .1., and the Judges who sat in the 
( ourt of Review.

It therefore becomes necessary to decide whether art. 0 of sec.
41 of the 18 V'ict., 1855, ch. 100. applies to a road first o]>enod, as 
was that here in question, in 1899 or 1900. The apjallant insists 
that it should lie held that it does both ui»on the premier construction 
of its terms and because, as he maintains, that view' has been taken 
of it in a long and unbroken scries of derisions in the Quelxx* ( 'ourts 
and has thus become a recognised rule in regard to public rights 
and property which should not lightly lie broken in u]xm or 
disturlied.

XVithout quesstieming our right to review and, if thought proper, to 
overruleeven a long scries of provincial <ierisions 1 >asenl on an erronexnis 
construction of a statute, Hamilton v. linker. “ The Sara” (1889), 14 
App. ('as. 209; Maddison v. Emttierson (1904),34Can.S.C.R. 533,
[1906] A.C. 569, at 580: having regard to the nature of the subject 
and to practical results, although the doctrine of stare decisis has
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not been accepted under the French system to the same extent as 
in English jurisprudence, 1 should probably have thought it the 
better course not to interfere with a uniform and unquestionts I 
line of decisions which people had considered as having settled the 
law on a particular subject and had acted on for a long period. 
London County Council v. Churchwardens etc. of Erith, [18931 
A.C. 562, at 599; Morgan v. Fear, [1907] A.C. 425, at 429; Cohen v. 
Bayley-Worthington, [1908] A.C. 97, at 99. Rut it is necessary to 
examine with some care the line of cases alleged to be numerous 
and uniform, because a decision, though followed, if it has lx**ii 
often questioned and doubted is clearly oj>en for reconsideration 
in a Court of superior jurisdiction. The “Bernina ” (1888), 13 App. 
Cas. 1, at 9; Pearson v. Pearson (1884), 27 Ch. 1). 145, at 158, 
(overruled on other grounds); The Queen v. Edwards (18841, 
13 Q.B.l). 586, at 590-1. 593, 595. I shall therefore briefly refer 
in chronological order to the cases cited in the judgments below and 
in the factums.

In Johnson v. Archambault (1864), 14 L.C.R. 222, the Court of 
Queen’s Bench dealt with a lane which it held to have been a public 
street long before 1834. No reference is made to art. 9. In 
Parent v. Daigle, 4 Q.L.R. 154, Meredith, C.J., and Stuart, J., 
treated art. 9 as in force and applicable to the road there in question, 
which, however, “had been used ... as a public road for 
thirty years and upwards, in fact as long ago as the time to which 
the memory of the oldest witnesses examined in the case can 
extend.” In Théoret v. Ouimet (1878), M.L.R. 1 S.C. 275, the road 
dealt with had always served the purposes of the neighbouring 
proprietors and the Court held that the defendant had obstructed 
this road without any right or title. No allusion is made to art. 9.

Turning to the consideration of the statute itself, we find art. 9 
connect** 1 with art,. 8 by the conjunction “and,” which affords at 
least an indication that the l egislature understood that in these 
two articles it was dealing with cognate matters, viz., road con­
ditions existing at the time when the statute was passed, to which 
art. 8 is explicitly restricted. The use in the descriptive tenus of 
art. 9 of the past instead of the future-perfect tense (“left open to 
and used,” not “which shall have been left open to and used”) 
points in the same direction, though not at all conclusively in 
view of the rule of interpretation that a statute is to lie regarded
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as always speaking. In the Municipal and Road Act, 18 Viet. 
1855, ch. 100, revised and consolidated by 23 Viet. 1860, ch. 61, 
and embodied in the Consolidated Statutes of 1860 as eh. 24, sec. 
41 became see. 40. Arts. 8 and 9 were entirely omitted therefrom 
and are not found elsewhere in these statutes. The Consolidating 
Act, 23 Viet. 1800, ch. 61, contained no regaling provision and the 
two articles, 8 and 9 of sec. 41 of the Act of 1855, were omitted, no 
doubt Ifocause the revisors and the legislature deemed them 
applicable only to roads which had l>een in existence and in public 
use for 10 years liefore July 1, 1855. By the 34 Viet., ch. 68, the 
municipal laws of the Province of Quebec were consolidated in the 
Municipal (’ode. The regaling section (No. 1086) has, I think, 
properly I icon held not to have affected art. 9 of sec. 41 of the 18 
Viet. 1855, ch. 100. Neither in the revision of the statutes of 
1888 nor in that of 1909 has that article been reproduced, however, 
although it may fairly be assumed that the Legislature was apprised 
of the conflict of judicial opinion as to its seojxt and application. 
If applicable to roads coming into existence since July 1, 1845, and 
if the prescriptive period which it provides is still current, the 
article should l>e found either in the Municipal Code or in the 
revised statutes. Its absence from both under the circumstances 
affords almost conclusive proof that the Legislature has thrice 
nvognized that the article was proi>erly omitted from the 23 Viet. 
18(50, ch. 61, as spent or effete because applicable only to con­
ditions existing on July 1, 1855. I agree with the view expressed 
by the late Burbidge, J., in Bourget v. The Queen, 2 Can. Ex. 1, 
at 7, 8.

For these reasons, expressed. I fear, at inordinate length, 
1 would dismiss this appeal.

In Mgrand v. Lêgaré, 6 Q.L.R. 120 at 127, 128, the Court of 
King's Bench, Dorion, C.J., presiding again applied the same 
statute: but the road dealt with had been open and in public use 
for over 60 years and lx>th the Chief Justice and Tessier, J., who 
alone delivered judgments, upheld the public right as having Ixwn 
acquired by prescription “de droit commun.”

In Guy v. Cité de Montréal, 3 L<g. News 402, the decision rests 
on dedication and Dorion, C.J., refers to Mgrand v. Legate as an 
authority that for dedication a title in writing is not necessary. 
The street in question had lx>en referred to as a highway in a
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petition made in 1831. In this case Ramsay, J., who had sat in 
Myrand v. 1.égaré, questions whether art. 9 is in force, and is not 
prepared to say that he “feels Ireund by the dictum in Myrand v. 
Légaré."

In Chavigny de la Chevrotière v. La CM de Montréal, 12 A]it . 
Cas. 149, the statutory provision dealt with is not art. 9 of see. 41 
of 18 Viet. 1855, ch. 100, which does not apply to Montreal, but a 
somewhat similar provision of 23 Viet., 1860, ch. 72, which is the 
charter of the City of Montreal and applies to it alone. As such 
its non-inclusion in the revised statutes of course lacks the signifi­
cance which attaches to the omission therefrom of art. 9 of sec. 41 
of 18 Viet. 1855, ch. 100. Their I.ordshi]>e held, at page 157, that 
there was “evidence of a long continued user by the public and an 
abandonment of right by those who could have disputed the user 
by the public, sufficient to sustain at common law the public right,." 
This case affords no assistance in the construction of art. 9.

In Bourget v. The Queen, 2 Can. Ex. 1, Burbidge, J., having 
held that the dedication was established, added, at page 7, that in 
his opinion art. 9 was a temporary provision having reference to 
roads in existence at the date when it came into force and in public 
use for 10 years theretofore.

In Fortin v. Truchon, 15 Q.L.R. 186, the Court of King’s Bench 
held that the evidence did not establish a 10 years’ user without 
contestation of right. But Bossé, J., who alone apjiears to have 
delivered reasons for the judgment, said, in the course of his 
opinion, "It is a very dubious question of knowing whether or not 
the section cited from 18 Viet, has I icon in force under our Municipal 
Code.”

In Childs v. La CM de Montréal (1890), M.L.R, 6 S.C. 3(13, 
Fagnuelo, J., although he disposed of the case on the ground of 
dedication, refers incidentally, at p. 398, to art. 9 as lieing in force 
and as having been reproduced in the charter of Montreal, 23 Viet. 
1860, ch. 72. In Léveillé v. CM de Montréal (1892), 1 Que. S.C. 
410, at 419-20, Mathieu, J., makes a similar passing reference to 
the statute. In Lavertu v. Corporation de St. Romuald (1896), 
11 Que. S.C. 254. Andrews, J., at 260, cites Myrand v. Ijégaré, 
6 Q.L.R. 120. Guy v. CM de Montréal, 3 Leg. News 402. and 
Childs v. La CM de Montréal, M.L.R. 6 S.C. 393, as authorities on 
the effect of user of a road opened in 1870—a question, he adds, 
not before him.
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Westmount v. H’armt'ntofi (1898), 9 Que. Q.B. 101, was also a 
case of dedication, (destination) Rlanchet, J., who alone delivered 
reasons for the judgment of the Court of Queen's Bench, said, at 
page 114, that in his opinion art. 9, though not re]stall'd, is re­
stricted in its application to roads existing liefore July 1, 1855, 
the date of its adoption.

In Banque Jacquet Cartier v. (,'author (1900), 10 Que. K.B. 
245, Ouimet, J., in giving the judgment of the Sujierior Court, 
at page 251, refers to art. 9 as applicable to a modem street on the 
authority of Mignerand dit Myrand v. Légaré, tupra ; Chills v. La 
Citi de Montréal, sujira; Bourget v. The Queen, su/ira; Johnson v. 
Archambault, 14 L.C.R. 222, Guy v. Cité de Montréal, supra-, 
Westmount v. Warmington, 9 Que. K.B. 101. His judgment was 
reversed, however, in the Court of Ap|>eal on other grounds, and 
no allusion is there made to art. 9.

In Jones v. Village of Asbestos (1901,) 19 Que. S.C. 168, Lemieux, 
J., refers to art. 9 as not abrogated and an existing means by which 
the public may acquire a highway. The Judge, however, lielil that 
dedication w as established and the nqiort does not show when the 
user of the highway in question hail liegun. In Shorty v. Cook 
(1904), 20 Que. S.C. 203, Dunlop. J., held a road to lie established 
as a highway by dedication. He also expressed the view tliat art. 
9 was in force and applicable to a street in use since 1892. In 
The King v. Leclaire (1906), 15 Que. K.B. 214, Lavergne, J., says, 
at 219: “The prescription established by 18 Viet., ch. 100, art. 
40 of sec. 9 as to iiossession during 10 years by a municipal cor|K>r- 
ation must be restricted to roads existing before the 1st July, 1855." 
In Rhodes v. Perusse, 41 Can. S.C.R. 204, this Court held that there 
was complete, clear and unequivocal evidence of dedication, and 
there had been public user for over 30 years. No reference is 
made to art. 9. In Nolin v. Cosselin, 24 Que. K.B. 289, a road in 
public use for 10 years after an attempt had been made in 1856 
by the council of the municipality to abolish it was held by the 
Court of King’s Bench to be a public highway, presumably under 
art. 9. But the Court also held that the road had not been in fact 
abolished within the meaning of art. 753, M.C.; Carroll, J., is of 
the opinion that art. 9 was inapplicable, but agreed in holding 
that the road had not lieen abolished.
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In applying the doctrine of stare decisis it must always be home 
in mind that only that part of a judicial decision is binding as 
authority which enunciates the principle on which the question 
lief ore the Court has lieen actually determined, G. <1* C. Kregli tiger 
v. New Patagonia Meat & Cold Storage Co. Ltd., [1914] A.C. 25, 
at 39-40, and that mere dicta, even in sjieechos of individual 
members of the House of Lords, while no doubt entitled to the 
greatest respect, do not bind even the lowest Courts. Latham v. 
H. Johnson, [1913] 1 K.B. 398, at 408.

An analysis of the Quebec cases in which art. 9 has been referred 
to shews that in only one instance—-and that as late as 1912— 
Not in v. Gosselin, supra, has the Court of Appeal held it applicable 
to a road opened after it was enacted. In two other Court of 
Appeal cases, Fortin v. Truchon, 15 Q.L.R. 180, and West mount v. 
Warminton, 9 Que. Q.B. 101, the sole opinion delivered in each 
casts doubt on the point, Bossé, J., in the former questioning 
whether the provision is in force and Blanchct, J., in the latter 
expressing the view that it applies only to roads existing before 
its enactment. In one of the two remaining cases referred to, 
Mgrand v. Légaré, 0 Q.L.R. 120, the question now under con­
sideration did not, arise, and in the other, Guy v. Cité de Montréal. 
3 Leg. News 402, Ramsay, J., referring to the view expressed in 
Mgrand v. Légaré, that the article in question is in force, as :i 
dictum, was not prepared to say he felt bound by it.

In 4 cases in the Superior Court, art. 9 has been treated as 
applicable to roads ojx-nod since 1855. Lavertu v. Corporation de 
St. Bomuald, 11 Que. S.C. 254, (Andrews, J.); Banque Jacques 
Cartier v. Gauthier, 10 Que. K.B. 245, (Ouimet, J.); Shorcg v. 
Cook, 20 Que. S.C. 203, (Dunlop, J.), and Jones v. Village of 
Asbestos, 19 Que. S.C. 108, (Lemieux, J.). In Childs v. Cité de 
Montréal, M.L.R. 6 SX '. 393, and in IjéveiUé v. Cité de Montréal, 1 Qui-. 
î* .( ’. 410, Pagnuelo, J., dealt with it as in forcebutdid not pronounce 
upon its applicability to roads ojiened since-1855. On the other 
hand, in Bourget v. The Queen, 2 Can. Ex. 1, Burbidge, J., and in 
The King v. lactaire, 15 Que. K.B. 214, Lavergne, J., expressed 
positive opinions that art. 9 has no application to roads opened 
since it was enacted. The Privy Council case, 12 App. Cas. 119. 
and the early decision in Parent v. Daigle, 4 Q.L.R. 154, threw no 
light on the question. In this state of the authorities, it is certainly
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not possible to say that the applicability of art. 11 to the road here 
in question is not open in this ( 'ourt.

Brodeur, J. (dissenting):—An action négatoire was com­
menced by the respondent against the defendant , appellant, under 
the following circumstances:

The respondent, the Dominion Textile Co. owns a factory near 
Montmorency Kalis, in the Village of St. (iregoire de Mont­
morency. Wishing evidently to make things more comfortable 
for its employees, it built two rows of houses capable of accomo­
dating fifty families on land which it acquired in 181X1, and it 
opened, facing them* houses, splendid streets which it macadamized, 
and on which it constructed sidewalks. At the same time, it 
opened a cross road communicating with a public road called the 
“Côte à Courville”; and, besides that, as the houses were on high 
ground, it constructed, on the slojie of the cliff, steps, which con­
nected the cross road with the village situated below, so that 
merchants, visitors and friends of the employees could communi­
cate easily with them. These roads went not used I >y the employé» 
and their visitors only, but were also used by jxtrsons living 
farther up the “Côte à Courville” and on the Beaujiort Road, and 
who had to go to the village below the cliff. They became public 
roads used by everybody without any hindrance on the part of 
the Company, and without any indication that they were not 
public.

To the east of this cross road there was a piece of land which 
belonged at one time to M. l'Ablé Ruelle. This land, known as lot 
No. 03, in the Register of Beauport, had been partly sold to the 
defendant in the present action, who had built a private house, and 
a blacksmith’s shop there. This shop was on the cross road in 
question and he htid constant communication with the street by 
it. Access to the shop was obtained through an opening in the 
fence which had been broken down.

It was in 1907 that Harvey acquired this land and built this 
store. No objection was made at the time by the respondent when 
Harvey made the opening and went out directly on the street.

Two years after, this shop was let as a grocery store to a 
merchant, who was one of the tenants of the respondent Company, 
living in the row of houses which had been built on its land. This 
merchant necessarily went to and from his store to the street with­
out hindrance or difficulty.
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Later Harvey retook jiossession of his shop, which was made 
into a store, and commenced to do business there; and the Com­
pany, for reasons which do not apj>ear to be clear in this case, 
closed the fence which separated the street from the projierty of 
Harvey, preventing him from going out on the street. Then 
followed the breaking of the fence, and the action of the Company 
against Harvey, the defendant pleaded: 1. Use for 10 years under 
18 Viet. 1855, eh. 100. sec. 41, suIhsoc. 9; 2. That there had been 
a dedication of the street in question to the public.

He pleaded, besides, that under the provisions of art. 749 M.< . 
this street or road had become a municipal road to which he should 
have access the san e as any other person.

The first question which presents itself is, to ascertain if this 
provision of the statute 18 Viet, is still in force, and if it applies to 
roads oiiened since 1855. The effect of this legislation was con­
sidered by the Court of Appeal in 1879 in the case of Myrand v. 
Léyaré, ü Q.L.R. 120, and it was stated by Dorion, J., who delivered 
the judgment of the Court, that
this provision determines the period after which a road opened to the public 
becomes a public road. It has been alleged that this provision had been 
abrogated by the Municipal Code. It is possible that such has been the inten­
tion, but I do not find anything in the Municipal Code, which expressly or by 
inference has had the effect of abrogating this provision. Tliis is also what t he 
Court of Review decided in the case of Parent v. Daigle, 4 Q.L.R. 154.

This opinion has not l>een accepted by all the Judges, but it 
has been generally followed, as may l)c seen by consulting the 
following cases:—Guy v. Cité de Montréal (1880), 1 D.C.A. 51; 
La Chevrotière v. La Cité de Montréal, 10 Leg. News 41; Fortin v. 
Truchon, 12 Leg. News 280; Childs v. Montreal, M.L.R. 6 S.C. 393; 
Léveillé v. Cité de Montréal, 1 Que. S.C. 140; Westmount v. Warm in­
ton, 9 Que. Q.B. 101; Banque Jacques Cartier v. Gauthier, 10 Que. 
Q.B. 243; Jones v. Corporation du Village d'Asbestos, 19 Que. S.C. 
168; Dame Nolin v. Gosselin, 24 Que. Q.B. 289.

But in this case of Myrand v. Lêgaré, referred to above, the only 
question which presented itself was to ascertain if the law had not 
been actually rejiealod. This apjieal was not to decide if a road 
built since 1855 was governed by this law, for the road in question 
in this case existed some time before 1855. In this case, we have 
to decide, not only if the Statute 18 Viet, is still in force, but also 
if it applies to a road opened in the last 20 years.
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1 am constrained to believe that roads opened since 1855 are 
not governed by the Statute 18 Viet., but having regard to the 
conclusion 1 have reached on the last point raised by the appellant. 
I do not believe that it will be necessary for me to express a definite 
opinion on the question of use for 10 years.

As for the question of dedication or destination which the 
English authors call “common law dedication’' I have also such 
serious doubts that I prefer not to ex]tress an opinion.

“Common law dedication” presumes the gift of land on which 
the road is. May a gift of land be made without title? Art. 77b 
C.C. states that gifts of land inter vivos must be in notarial form 
under pain of nullity. It seems to me that this formal provision 
of the Civil Code renders the gift of a way when there is no title1 
illegal. But, however, that does not hinder this road from becom­
ing the property of the municipal corporation if during 30 years 
it has had the usage of the same by the interposition of the public, 
for, in this case, the legal relations of the parties will lie governed 
by art. 2242 of the same Code, which does not oblige the receiver 
to shew titles. As for the question of user for 30 years, it was not 
put forward in the present case seeing that the possession of the 
public did not go beyond 15 years.

Now comes the question, is the street in this case a municipal 
road under art. 749 of the Municipal Code and may it lie closed?

Roads are divided into public and private roads. The former 
are under the surveillance of municipal or (iovemment authority 
while private roads are those used by private parties, and are not 
frequented by the public. Roads, on which the public arc allowed, 
passing over the land of an owner, who keeps them ojien at his 
pleasure, are also called private roads.

A public road is ordinarily ojiened by a sovereign power such 
as a municipal council. However, a road may become public by 
a 30 years use of the same under the provisions of art. 2242 C.C., 
which states that “all things, rights and actions in which prescrip­
tion is not otherwise governed by the law, arc prescribed by 30 
years, otherwise title must be obtained, and the exception deduced 
from dishonesty can be raised.”

In the case of usage of a mad by the public during 30 years, 
not only the right of passage on the road is acquired by the public, 
but also the ownership of the road itself vests in the municipal 
authorities fart. 752 M.C.).,
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This question of 30 years prescription is generally admitted by 
the doctrine of law.

Proudhon, Domaine public, vol. 2, page 372. says:—
When a road which nerves as a communication between several places 

has been publicly opened, and freely used that is to say, peacably possessed 
by collective beings which we call the public, during more than 30 years, 
which is the extreme term to-day of our longest, prescription, the right i- 
acquired by those who find themselves able to make use of it.

Do roads become public roads by the action of the municipal 
authorities or by prescription? Can they liecome so otherwise? 
Certainly, and that is what is laid down in art. 749 of the Municipal 
Code when it states that: ‘ Lands or passages used as roads by 
mere permission of the owner or occupier are municipal roads if 
they are fenced on each side or otherwise separated from the rest 
of the land, and are not habitually kept dosed at their extremities, 
but the ownership of the Lind and the duty of maintaining con­
tinues to In-long in all cases to the owner or occupier.”

The expression “Chemin de Tolérance” is one sufficiently 
vague and indefinite; in law. But this expression has reference 
evidently to mads opened by the consent of tin; owner on the 
ground over which they pass. This is a private road over which 
the municipality has no right of ownership nor control. But this 
roadway loses its character of a private road, if it is reconciled to 
the conditions laid down by art. 749 of the Municipal Code, that 
is to say, if it is open at both ends, and if it is fenced or otherwise 
separated from the rest of the property.

Proudhon, page 373, tells us that the solution of the point 
whether or not a road can lie characterised as a public road presents 
many difficulties, and he adds that one should examine among 
other things, “if it has been paved or covered with stones, which 
would place it outside the category of simple ‘chemins de toler­
ance.’ ” Le Nouveau Denisart, vo. Chemin, has a whole paragraph 
on “chemins de tolerance.” This is one of the few authors who 
deals with the question fully. The others only comment a little, 
and pass on without appearing to go into the subject deeply. In 
dealing with these roads Denisart tells us that “chemins de tolér­
ance” can be opened or closed at the pleasure of the owner, and 
he bases his opinion on a decision of July 10, 1782, which he refers 
to on page 527 of vol. 4, where it has been decided that a “chemin 
de tolérance” crossing the park of the Chateau Champigny, ami
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going to the St. Maur Bridge at the ( 'henevieres gate, even though ( 
it has been paved, and even though it has existed for a very long ■< C. 
time, can be closed up at the pleasure of the owner. u arvey

The principal argument put forward by M. de Champigny was, 
that by art. 180 of the ( 'uatom of Paris, no use can be established Dominion 
without title, and that immemorial i>ossession of the same does not 1 
suffice. It is evident by principle and modem jurisprudence that a Mn>(J(>ur , 
road privately owned only allows a user.

Proudhon, in his treatise on Public Domain published in 1833, 
says at No. 031, page 308, that if a road is made across ground 
so that it serves as a communication between two living places, or 
from a village to another village, there is acquisitive prescription 
of the road by 30 years possession, and that art. 091 of the ( ode 
Najxdeon, which is the same as art. 180 of the Custom, does not 
apply. Public roads are governed by another law than that of user.

This opinion is also held by Massé and Vergé sur Zachariae, 
vol. 2, par. 330, noted and by Demolombe, vol. 2, No. 792.

The principle enunciated in the reported decision in Denisart 
has not been accepted by authors who wrote at the beginning or 
the middle of the last century.

It is not surprising that the editors of the Municipal ('ode 
have made a decision with reference to the question in stating in 
art. 759, when a private road can become a public or municipal 
road. This legislation appears to me to be based on a judgment 
given in 1832 by the Court of Appeal, in 2 cases, the first Porteous 
v, Etio (1832), cited in (i Q.L.1L at 125, where it has been stated 
that a road, which appeared to have been first of all only a private 
road closed at each end by barriers, but on which the public had 
been in the habit of passing from time immemorial, cannot be 
closed to the public, when the barriers have been down for 9 years, 
and the owner has put up a fence to separate the road from the 
rest of his property.

The article also appeal’s to me to conform to a decision given 
by the Court of Appeal in the case of Johnson v. Archambault,
14 LCJL 222.

In declaring these “chemins de tolérance" municipal roads, the 
Municipal (’ode has put them under the control of the munici­
pality (art. 757 M.C.), and makes the latter responsible for 
accidents which may liefall, for lack of repair. It is the duty of 
municipal corporations to see that roads are kept up, whether
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they are owners or not and whether the roads are open by consent 
of the owner or by municipal by-law.

It is the duty, I say, of municipal con Mirations to keep their 
loads in good order (art. 793 M.C.) and if they are negligent in 
fulfilling this obligation, they are liable for ]xmalties and damages. 
In the case of a road under art. 749 M.C. corporations will then 
have recourse against the owner, but they are none the less directly 
ies])onsible to those who have experienced damages. If they find 
this obligation too onerous, they can (dose the road (art. 749 M.( ' 
525-527 M.C.). These provisions of the law, apply equally to 
streets of villages (art. 705 M.C.).

One must not forget that according to the provisions of the law, 
the streets of villages are kept up, in the absence of by-laws, by 
the owner of the property which fronts on these streets (art. 824 
M.C.), and then one must not find unreasonable this provision 
which puts roads in art. 749 M.C. in charge of him who builds 
them on his property.

In this case the road is open at its ends, at one end, it com­
municates with the “Côte de Courville” which is a municipal road, 
and at the other, it joins a public street by means of steps.

No one will pretend that this does not constitute an exit.
The authors of Nouveau Denisart, vo. Chemin, par. 3, No. 4. 

say that ‘‘ordinary pathways . . . should also be put in the
category of public roads, when the public has had the use of them 
for a long time.”

That the exit may only be used by the foot-passengers does not 
make any difference. It is not necessary that vehicles should pass 
over it. The street is fenced on one side, and on the other there is 
a sidewalk which separates it from the rest of the property. It 
has then all the conditions necessary under the law to become a 
public street!

I may add that our art. 749 of the Municipal Code is in our 
law what is known as “statutory dedication” in English law. 
Then as a “statutory dedication” it is irrevocable, the road should 
remain a public road, and the owner cannot do anything to 
prevent an adjacent owner from having the right to use this road. 
For these reasons, 1 am of the opinion that the action négatoire 
instituted by the respondent is not well founded, and that the 
appeal of the plaintiff should be allowed with costs in this Court 
and the Courts below. Appeal dismissed.
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JAMIESON v. MOORE.
Manitoba Court of Apinid, Her due, C.J.M., Cameron, Fullerton and 

Denntxtoun, JJ.A. Iknndnr jt3, 1919.

Landlord and tenant (| I—4)—Creation or the relation—Agreement 
—Rights op Parties -War Relief Act, 1918, 8 Geo. V. 
(Man.), ch. 101, sec. 10.

A clause in an agreement for the sale of I and covenanting that the relation- 
sliip of landlord and tenant is const it uted l>et w<*en vendor ami purchaser is 
good and creates such a relat iont liip. 'The landlord or vendor may maintain 
an action for rent or payments due under this agreement under see. 10 of 
the War Relief Act, 1918, even though the tenant or purchaser is a 
privileged person under the statute.

[Hobbs v. Ontario Ixtan <$• Debenture Co. (1890), IN Can. 8.C.R. 483: 
McDermott v. Fraser (1915), 23 D.L.R. 430, 25 Man. L.R. 298, referred to.)

Appeal by defendant from the trial judgment in an action for 
the recovery of moneys due under an agreement. Affirmed.

C. P. Wilson, K.C., for appellant.
A. B. Hudson, K.C., and //. E. Swift, for répondent.
Perdue, —The War Relief Act, 5 Geo. V., 1915,

(Man.) ch. 88, barred during the continuance of the war the 
bringing of any action or proceeding against a person who was or 
had lx*»n since August 1, 1914, a resident of Manitoba and had 
either enlisted and been mobilised as a volunteer in the forces raised 
to serve in the war or had left Canada to join the army of Ilis 
Majesty or of any of his allies, or against the wife or any dejiendent 
member of the family of such person for the enforcement of pay­
ment of his debts, liabilities and obligations existing or future, or 
for the enforcement of any lien, encumbrance or other security or 
for the recovery of any goods, lam Is or tenements in his jiossession. 
By sec. 9 an exception was made whereby a person having a charge 
or security upon land had the right to collect the “rents or rentable 
value” of the land over and above an amount equal to $2,000 per 
annum.

In 0 Geo. V., 1916 (Man.), ch. 22, an Act was ptussed which 
amended the Act of 1915 by extending in some respects the pro­
tection afforded by the earlier Act to jiersons engaged in military 
service. The Act of 1916 also provided further exceptions in 
favour of mortgagees, vendors and other jiersons as against the 
liersons for whose benefit the original War Relief Act was passed. 
Section 9 of the Act of 1915 is rejienled by the Act of 1910 and very 
material exceptions are added in place of those contained in the 
original clause. ( >n the other hand, the jieriod of tin c during which
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proceedings are stayed ns against persons engaged in military 
service is extended in respect of the provisions contained in secs. 2, 
3, 5 and 7. Section 5 of the Act of 1916 amends the corresponding 
section of the earlier Act by adding a clause that the provisions of 
the section in the original Act shnll not apply to the case of 
joint debtors who were such at August 1, 1914, one of whom is a jierson for 
whose Ixmefit this Act is passed, but, in such case, the provisions of sec. 2 
hereof as amended shall apply for the relief of all the joint debtors and their 
wives and dependent members of their families.

Section 10 of the Act of 1910 is as follows: “ 10. This Act shall 
apply to any actions or proceedings now pending.”

It is clear that the provisions of the Act of 1910 were retro­
spective. Section 5 is made so by its express words. Section 9 of 
the later Act relating to sales of land by municipalities for arrears 
of taxes, declares that: “This amendment shall lie construed to 
have been in force since the first day of April, 1915.” Section 10 
applies the provisions of the Act to jiending suits.

In 1918, the Act 8 Geo. V., 1918 (Man.), 101, was pawed. 
This Act repealed the existing Acts and was substituted for their : 
sec. 23. The Act can e into force on March 6, 1918. It makes it 
unlawful to bring any action or take any proceedings against ;i 
pei-son who is or has been at any time since August, 1914, a resident 
of Manitoba and has either enlisted or lieen mobilised as a volunteer 
in the forces raised by the Government of Canada in aid of His 
Majesty in the war, adding to the branches of service mentioned 
in sec. 2 of the Act of 1915 aviation services and persons who were 
drafted under the Military Service Act. Section 2 provides that :

If any such action or proceeding was pending on April 1, 1915, or is now 
pending against any such person, the same shall be stayed until the expiration 
of a period of one year after the termination of the said war.

Section 6 of the new Act eorresiMmds to sec. 5 of the original 
Act as amended in 1916.

Section 8 suspends the running of all statutes of limitations of 
actions in favour of the persons Ixmefited by the Act, during the 
period from. August 1,1914, to one year after the termination of the 
war or from the time of the first accruing of the rights of action to 
one year after the war whichever shall be the shorter period.

Section 12 of the new Act corresponds to sec. 10A added by 
the Act of 1916 relating to proceedings commenced liefore or after 
the passing of the first War Relief Act.
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Section 13 of the 1918 Art repeats sec. 9 of the Art of 1910. 
the retroactive effect given to the section lieing in these won's: 
“This sub-section shall he construed to have l>cen in force since 
the first day of April, 1915.” The other sub-section is new.

Section 14 declares that “secs. 10 and 12 and sub-sec. (1) of 
sec. 13 of this Act shall apply only to any actions or proceedings 
landing on or after March 10, 1910.”

It appears to me that the Act of 1918, 8 (îeo. V., eh. 101, like 
the Act of 1910, 0 Geo. V., ch. 122, which it replaces, is clearly 
retrospective in its operation. The intention of the Act is to 
reaffirm and continue the protection given by the .Vets of 1915 and 
1910 to persons engaged in military service for His Majesty, or any 
of his allies, and to supplement and more clearly define the extent 
of the protection already existing and the manner of exercising it. 
It repeals the War Relief Act and amendments in force when the 
present Act came into operation. It deals with and continues 
rights acquired under the repealed Acts. It declares rights as 
existing from a time anterior to the p; ssing of the Act. Both the 
words of the statute and its declared object shew that it is retro­
spective in effect. If it is retrosjMvtive in regard to the benefit 
and protection conferred upon jicrsons engaged in military service 
it is also retrospective as to the exceptions. Section 10 of the Act 
of 1918 does not confer new rights of action on the plaintiff. 
The War Relief Acts barred the legal remedies of the creditors for a 
certain period and sec. 10 has merely removed the bar in certain 
cases so that pre-existing rights to sue might Ik? restored to the 
extent mentioned in the section. The section really affects pro­
cedure only and that in itself makes the section retrospective in 
effect, 27 Hals., par. 308, ltil :—

An enacting clause which interferes with existing rights must be construed 
strictly, while the largest and most lilieral construction is given to an exception 
which protects such rights.

27 Hals. pars. 300, 100. Section 10 of the Act of 1918 declares 
that the Act shall not prevent a mortgagee or vendor or other 
person having a charge or security on land “from the right to 
collect and receive” the rents or rentable value of the land to the 
extent of the interest due and all taxes, etc.,
and such rents or rentable values shall be recoverable from the tenant or otlier 
person liable to pay the same or occupying the land or part thereof, by any 
remedy or proceeding as lietween landlord and tenant, or in any Court in this 
Province.
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The plaintiff in the present ease is the vendor, and the defendant 
C. A. is the purchaser of certain land and the latter is a person entitled

Jamikkon to the protection afforded by the War Relief Act, 1918. In the
Moohk -peenent under seal which was executed by the parties and which

- — contains the tern s of the agreement it is declared that,
erdue. ( .1 m. purchaser (the defendant) shall hold the said land and premises as tenant 

to the vendor (the plaintiff) from the day of execution hereof at a yearly 
rental equivalent to, applicable in satisfaction of and payable at the same 
times as the instalments of principal hereinbefore provided to be paid; the 
legal relation of landlord and tenant being hereby constituted between the 
vendor and the purchaser.

As between the parties to the instrument this covenant is good, 
there being no collusion between the parties to interfere with the 
rights of third parties. In Ilobbs v. Ontario Loan &• Debenture Co. 
(1890), 18 Can. S.C.R. 483, it was held by Strong, Fournier, 
G Wynne and Patterson, JJ., Ritchie, C.J., and Taschereau, J., 
dissenting, that a clause in a mortgage similar in effect to the above 
and purporting to create the relationship of landlord and tenant 
between the mortgagee and mortgagor failed to give to the mort­
gagee a right to distrain for arrears of rent as against the execution 
creditors of the mortgagor. In that case the mortgagee had not 
signed the mortgage. It was, however, conceded by the Judges 
forming the majority of the Court that the relationship of landlord 
and tenant might Ixt created as between the parties to the mortgage 
if the deed were executed by both mortgagee1 and mortgagor. 
Strong, J., said, at 507-508:—

The mortgagor himself would be considered as having incapacitated 
himself from asserting the invalidity of what he had deliberately affirmed to 
be the true relation between himself and the mortgagee in an instrument under 
seal, but as regards third parties interested in so doing I know of no reason 
why it should be confined to any particular class such as assignees in 
bankruptcy.

Patterson, J., said, at 522:—
A mortgagor is at perfect liberty to agree that the mortgagee may distrain 

for all the mortgage moneys, principal as well as interest, without any regard to 
the value of the land, and whether the goods are on the mortgaged premises 
or elsewhere.

Ritchie, CJ., with whom Taschereau, J., agreed, held that the 
execution of the mortgage and the continuance in possession by 
the mortgagee constituted the relation of landlord and tenant and 
that there was nothing to prevent the parties from making such a 
contract.
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In Linxtmd v. Hamilton Prmndent &' Loan Society (1896),
11 Man. L.R. 199, it was held l>y Kill am, J., that a special attorn- C. A. 
ment clause whereby the mortgagor liecame tenant to the mort- Jamieson 
gagee, but which had not lieen executed by the latter, validly Moore

created the relationship of landlord and tenant between the -----
parties. This case was followed by Curran, J., in McDermott v.
Fraser (1915), 23 D.L.R. 430, 25 Man. L.R. 298.

Section 10 of the War Relief Act, 1918, was not intended to 
confer upon a mortgagee or a vendor any other or greater rights or 
remedies than those which he possessed under the mortgage or the 
agreement. It would lie strange indeed if in an Act specially 
intended to protect from his creditors a man engaged in performing 
military service for His Majesty, there should lie contained a new 
and drastic form of remedy which did not exist in respect of the 
original contract. The rigid here sought to lie enforced was 
created by the agreement executed by the parties.

I think that the relationship of landlord and tenant had lieen 
validly created between the plaintiff and defendant, and that sec.
10 permitted the plaintiff as landlord to pursue his remedy against 
the defendant, as tenant, by a suit in the Court of King’s Bench, 
to recover the rent due to the plaintiff under the terms of the agree­
ment, to the extent allowed by that section. In this view the 
plaintiff would be entitled to recover to the extent of the interest, 
taxes, insurance and any other moneys paid by the plaintiff in 
resect of charges payable1 by defendant; but as no cross-appeal 
was brought by the plaintiff tint judgment entered by the trial 
Judge will have to stand. That judgment should be considered as 
a recovery pro tanto only, and should lie without prejudice to the 
plaintiff's right to sue for the remainder of his claim.

The War Relief Act, 1918, was amended at the late session of 
the Legislature : 9 Geo. V., 1919, eh. 111. By sec. 5 a new sec. ( 19A) 
is added which empowers a Judge of the Court of King's Bench or 
the Registrar^ ïeneral by order to dispense with all or any of the 
restrictions, prohibitions and conditions contained in the Act, and 
permit an action or proceeding to lie commenced, or carried on, or 
taken on such tern s as he may think fit, as if the War Relief Act 
had not been passed. This Act came into force prior to the trial of 
this action, so that the trial Judge n ight have made an order under
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MAN. the new section, if an application for that purpose had been made 
C. A. to him and he saw fit to grant it. In QuilUr v. Mapleson ( 1882), 

Jamieson 9 Q.B.D. 072, an action had l>een brought by a landlord to recover 
1 the demised property under a proviso for re-entry for breach of aMe HIKE. . . . *

---- covenant to insure. The plaintiff recovered judgment and defend-
1‘erdue, C.J.M. ant appealed. A stay of proceedings was granted so that the

plaintiff did not obtain possession. On January 1, 1882, the 
Conveyancing and Law of Property Act, 44 & 45 Viet., 1881, eh. 
41, came into operation, after which the appeal was heard. It w; s 

held that the Act was retrospective and extended to breaches con - 
mitted before the Act and to proceedings landing when the Act 
came into operation. The Court of Appeal held that it could giant 
to the tenant the relief to which he was entitled according to tin- 
law as it stood at the hearing of the appeal, the Court of Appeal 
having power to make such further or other order as the case may 
require. Rut under the view I take of the present case it does not 
seem necessary for the plaintiff to apply for and procure an order 
under sec. 19A dispensing with the restrictions and permitting tin- 
action to be carried on.

I think the appeal should lie dismissed with costs, but that a 

clause should lie added containing the proviso above mentioned, 
saving the plaintiff’s right to sue for the remainder of his claim.

Cameron and Dennistoin, JJ.A., concurred with Perdue,
C.J.M.

Fullerton, J.A. Fullerton, J.A. :—By an agreement dated November 25,1912,
the defendant agreed to purchase from the plaintiff certain property 
for the sum of $30,000. W hen this action was brought on June 0, 
there was admittedly due under the agreement the sum of 
$13,820.55, made up of two instalments of principal due Novemlier 
25, 1914, and November 25, 1915, of $5,925.40 each and interest 
from November 25, 1914, making up the balance.

The defence raised is that the defendant is a volunteer within 
the meaning of the War Relief Act and that under the provisions 
of the Act and the several Acts amending the si’,ire the action is not 
maintainable.

The trial Judge lias found as a fact that the defendant on or 
about February 1, 1916, enlisted and was mobilised as a volunteer 
and was on February 16, 1916, appointed an honorary captain and 
quartermaster of the 183rd Overseas Battalion, Canadian Kx- 
peditionary Forces.
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The agreement Ixdween the plaintiff and the defendant eon- 
tained the following provision:— C. A.

And it is further agreed between the parties hereto that until the eomple- jAÿ1EhON 
lion of the purchase, the purchaser shall hold the said premises as tenant to 
the vendor, from the day of execution hereof, at a yearly rental equivalent to, Mookk. 
applicable in satisfaction of and payable at the same times as the instalments —
of principal hereinbefore provided to be paid; the legal relation of landlord 'J A-
and tenant being hereby constituted between the vendor and the purchaser.

On August 16, 1917, the defendant made a lease of the premises 
to one Moore for a term of 8 months computed from August 1,
1917, the rental being the sum of $300.

On March 1, 1918, the defendant made a lease of the premises 
to Moore for a term of one year, the rental being the sum of $500.
In addition, the defendant received $6 a month for 6 months for 
the use of a stable1 and $5 a month for the use1 of a house for 3 or 
4 months.

The1 trial Judge arrived at the1 conclusion that the1 case was 
governed solely by the1 War Relief Act, 1918, 8 Geo. V., eh. 101, 
anei construed see. 10 of that Act to mean:—

That if the property sold or mortgaged has a rental value, the vendor or 
mortgagee1 has a right to such rent and the maximum amount that can lx*, 
collected as rent shall not exceed the interest due, but if the rental value 
is leas than the interest due, then such vendor or mortgagee is entitled to the 
actual rental value, and such rental value under sec. 10 shall be recoverable 
from the person liable to pay the same.
He then refers to the leases above mentioned and holds that 
plaintiff is entitled to recover against the defendant, 
rental values as proven by the leases referred to and the rentals received by 
the defendant from the occupation of the stable and house, in all, $856.

The defendant contends that in so far as the first least1 is con­
cerned the rights and liabilities of the parties are governed by the 
provisions of the War Relief Act, 5 Geo. V7., 1915, ch. 88, and the 
several amendments thereto.

Tht1 submission of the plaintiff, on the other hand is, that the 
War Relief Act, 1918, alone is applicable.

I think there can be no doubt whatever that if the plaintiff is 
driven to rely on the War Relief Act, 1915, and the amendments 
thereto, lit1 cannot recover in this action.

The War Relief Act, 1918, repeals the War Relief Act of 1915.
Section 23 enacts:—
The War Relief Act, being ch. 88 of 5 Geo. V., Statutes of Manitoba, and 

the Acts amending the same arc hereby repealed and this Act substituted 
therefor.
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Section 2 provides that:—
During the continuance of the said war, and for a period of one year 

thereafter, it shall not be lawful (save as hereinafter provided) for any person 
to bring any action or take any proceedings, either in any of the civil Courts 
of this Province, or outside of such Courts, against: (a) a volunteer.

Section 10:—
(1) This Act shall not prevent a mortgagee or vendor or other person 

having a charge or security on land from the right to collect and receive the 
rents or rentable value of such land to the extent of the interest due, and all 
taxes or levies and prer iums of fire insurance payable by the mortgagor or 
vendee under any instrument affecting land, and also to the extent of all 
moneys which shall have been paid by a mortgagee or vendor in respect of any 
prior mortgage or charge upon such lands, and for the payment of which the 
mortgagor or vendee is liable, and such rents or rentable values shall be 
recoverable from the tenant or other |ierson liable to pay the same or occupy­
ing the land or part thereof, by any remedy or proceeding as between landlord 
and tenant, or in any Court of law in this Province.

Provided that, when the actual rents of any such property are less than 
the net rentable value, the mortgagee or vendor or other person having a 
charge on the land shall be entitled to collect and receive the net rentable 
value in manner aforesaid.

(2) Provided that the right to distrain shall not be exercised against the 
goods of any person for whose benefit this Act is passed, but the mortgagee or 
vendor or other person having a charge or security on the land shall, if such 
rent or net rentable values be not so paid, have the right to resort to all other 
remedies for the recovery of possession of the property notwithstanding any­
thing contained in this Act.

The defendant maintains that this section creates a new cause 
of action and is not therefore retroactive.

In so far as it gives a vendor a direct remedy against the tenant 
it has been argued that it creates a new cause of action.

The question, however, with which we are concerned here is 
the effect of the section on the respective rights of the vendor and 
vendee.

Under the facts of the present case the plaintiff, if no legislation 
had been passed, would have been entitled to sue the defendant 
for the instalments of principal and interest from time to time as 
the same matured. He could also by virtue of the attornment 
clause in the agreement distrain for or bring an action to recover 
amounts of rentals equivalent to the instalments of principal and 
interest as the same from time to time matured.

Before any such proceeding was taken the War Relief Act of 
1915 was passed, which prevented the plaintiff from bringing any 
action or taking any proceeding until one year after the termination 
of the war.
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In the language of McCardie, J., in Merchants Bank of Canada v. 
Eliot, [1918] 1 W.W.R. 698, at 700, this Act
does not invalidate any bargain; it does not limit any contractual right*; it 
does not affect the substance of any agreement; it merely precludes thr 
creditor from commencing legal proceeding.

The War Relief Act, 1918, sec. 2, above quoted, prevents action 
or proceedings save in the cases therein provided.

Section 10, above quoted, permits a mortgagee or vendor to 
take proceedings for the recovery of rents or rentable value. 
Whether or not as between vendor and vendee this section gives a 
new cause of action or merely removes to the extent provided the 
bar raised against the vendor’s right to enforce his remedies 
depends on the construction of the section.

The section begins: “This Act shall not prevent a mortgagee 
or vendor . . . from the right to collect and receive the rents 
or rentable value of such land.”

The Legislature assumed that but for the provisions of the 
Act itself the mortgagee or vendor could collect anil receive the 
rents of the land. As between the parties this could only have 
been done by virtue of the attornment clause in the mortgage or 
agreement.

As between the mortgagee and tenants of the mortgagor the 
mortgagee at common law might on default give notice to the 
tenant to pay the rentals to him.

Possibly a vendor, occupying, as he does, a position analogous 
to the mortgagee, might do the same.

Exactly what the Legislature had in view when it said tliat the 
Act should not prevent a mortgagee or vendor—from the right 
to collect and receive the rents, etc., is difficult to make out, but 
I think it fair to assume that it at least had in mind the common 
practice in Manitoba of inserting attornment clauses in mortgages 
and agreements for sale.

The section then provides that:—
Such rents or rentable values, shall be recoverable from the tenant or 

other person liable to pay the same or occupying the land or part thereof by any 
proceeding as between landlord and tenant, or in any Court of law in this 
Province.

The question is whether the words “other person liable to pay 
the same” include the volunteer. Unless they do, they are mere
surplusage.
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Provision is made for the* liability of the tenant and the party 
occupying the land or part thereof. The only other person who 
could possibly be liable would be the mortgagor or vendee. Sub­
section 2 of sec. 10 appears to me to shew that sub-sec. 1 covers 
the case of a mortgagor or vendee.

It says that the right to distrain, which is of course* one of the 
remedies given by sub-sec. 1, shall not be exercised against a vol-

In lieu of the right to distrain the mortgagee or vendor is given 
the right to recover possession from the volunteer.

I think on the true construction of sec. 10 the words “other 
person liable to pay the same” refer to, or at least include, the 
volunteer.

If the construction which 1 have put upon the section is the 
correct one, then the effect of the section is simply to restore in 
part the right to exercise the remedies which were suspended by 
the previous Acts and the section would, in so far as the parties 
themselves art* concerned, affect remedies only and not rights.

Another construction that might well be put upon the section 
which would lead to the same result and a construction which 
would seem to be a reasonable one, is that the word “tenant” in 
the fourth line from the bottom of the first ]>art of sub-sec. 1 is 
intended to mean and include the volunteer himself when he is 
occupying the premises as tenant under such an agreement as that 
in question.

The trial Judge construed the section in question as giving tin1 
vendor or mortgagee the right to recover from the mortgagor or 
vendee the rental value of the property up to the amount of interest 
due. The evidence in the case is directed mainly towards shewing 
the rental value of the property.

With deference, I am of opinion that under the facts of this 
case the plaintiff is entitled to recover the rentals fixed by the 
agreement and not the rentable value of the property. There has 
been no cross-appeal entered, and wre would not, therefore, I think, 
be justified in entering judgment for the plaintiff for the full amount 
to which he is entitled.

The appeal w ill be dismissed with costs.
Appeal dismissed.
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TORONTO RAILWAY Co. v. HUTTON.

Supreme Court of Canada, Davies, C.J., and Idington, Duff, Anglin, Brodeur 
and Mignault, JJ. December 2£, 1919.

Master and servant (§ V—340)—Compensation—Injury to employee— 
Election—Workmen's Compensation Act, 4 Geo. V., ch. 25 
(Ont.)—Suit against third party—Right or action.

A workman injured in the course of his employment, and entitled to 
bring an action against a person not his employer, may bring such 
action or elect to claim compensation under the Workmen’s Compensa- 
tion Act. On obtaining permission from the Compensation Board to 
withdraw his election, his right of action is not barred.

Appeal from a decision of the Appellate Division of the 
Supreme Court of Ontario (1919), 49 D.L.R. 216, 45 O.L.R. 550, 
varying the judgment at the trial in favour of the plaintiff by 
directing that the damages awarded should he paid to the Compen­
sation Board to lie dealt with under the Act. Affirmed.

The only question for decision on this appeal is whether or not 
the plaintiff’s right of action was barred by his election to claim 
compensation under the Workmen's Compensation Act, 4 Geo. V., 
1914 (Ont.), ch. 25.

H. H. Dewart, K.C., and G. S. Hodgson, for appellants.
W. Proudjoot, K.C., for respondent.
Davies, C.J.:—This was an action brought by the plaintiff 

against the railway company to recover damage's for injuries 
received by him from the negligent running of the defendant’s 
railway and in which the jury assessed $2,500 as the damages and 
found “excessive speed” of the car as the negligence.

During the trial, it came out in evidence that plaintiff had 
elected before beginning his common law action to claim compen­
sation under the Workmen’s Compensation Act, whereupon after 
the jury had been discharged the defendant applied for and obtained 
leave to add a plea to its other defences that such election had 
released the defendant from any right of action against it in respect 
of the injuries he sustained and that his claim for such damages 
was barred by the provision of the Act.

An appeal from the judgment entered by the trial Judge on the 
jury’s findings wras taken to the Appellate Division, but the only 
I>oint raised and argued on the appeal there and afterwards on 
appeal to this Court was as to the effect of the plaintiff’s election 
and whether it barred plaintiff’s right to recover in this action.

The Appellate Division based its judgment, the reasons for 
which were stated by Hod gins, J.A., 49 D.L.R. 216, at 227, u]xm
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the fact “that the only right given to the Board by the election is 
that of subrogation," anil when once that has arisen “the person 
possessed of the cause of action , . . ran do nothing to 
prejudice the person subrogated."

He further stated that :—
The situation created by the election spoken of in the statute and its 

consequences cast no additional burden upon the wrongdoer, nor any which 
differs in any way from that which he has brought on himself by his wrongf ul 
act. He has no concern with the dealings of the Board and the claimant ; and. 
unices he is prejudiced, he has no right to complain. In this ease the respon­
dent’s cause of action is not divested: it exists still in him, but, if enforced by 
him, it must be for the benefit of the Board if he has signed an election.

As a result, he stated, at page 228, “that the dismissal of the 
appeal should be preceded by a direction that the amount of tin- 
judgment should be paid to the Board to be dealt with by it in due 
course.”

With these conclusions of the Divisional Court I am in full 
accord.

I agree with the reasons stated by my brothers Idington and 
Mignault which I have had the opportunity of reading and 
considering for dismissing the appeal to this Court.

If the plaintiff had obtained the express authority of the Bonn I 
to bring the action or a ratification subsequently of his having 
brought it, that, in the view I take of the legal effect of an election 
under the Compensation Act, would have l>een a sufficient answer 
to defendant’s amended plea, because I am clearly of the opinion 
that such an election caiuiot and does not discharge a wrongdoer 
whose negligence has caused damage to another or afford any 
defence to such an action as the plaintiff’s.

I cannot, however, accede to the conclusion reached by my 
brother Anglin that proceedings in the action should be stayed 
until plaintiff had obtained and filed an authorisation of the Board 
for the bringing and maintenance of the action with the consequence 
that the plaintiff should !>e deprived of his costs on this appeal.

There are no merits in the appeal. It rests entirely upon what 
under the circumstances must be called a technical point, and in 
my judgment the direction in the judgment appealed from. 41* 
D.L.R. 216, at 228, “that the amount of the judgment should In- 
paid to the Board to be dealt with by it in due course,” amply 
protects the defendant from any of those injustices which the
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ingenuity of counsel lias conjured up as jawsilde ronaequences of 
the absence of express authorisation or ratification of the bringing 
and maintenance of the action by the plaintiff.

I may add that I do not assent to the assumption of the Court 
of Appeal that the power of the Hoard to sue in its own name is 
necessarily given to it by virtue of the subrogation. On the 
contrary I incline to think that such a suit or action must be in 
the name of the party injured to whose rights the Hoard by virtue 
of his election is subrogated.

Idington, J.:—The respondent recovered judgment for injuries 
caused him, whilst in the employment of the Canada Bread 
Company as a driver, by negligence of the aptiellant.

For these injuries he would have been entitled to compensation 
under the provisions of the Workmen's Compensation Act ot 
Ontario, 4 Geo. V., 1914, ch. 25.

The apiiellant discovered at the trial that respondent had 
signed a document purjiorting to elect to receive from tl»1 Board 
administering said Act, such com|>cnsation as he would be entitled 
to under the provisions of said Art.

That election, even assuming it to have been operative and 
effectual, would neither bar nor extinguish the right of action 
hereto in question, but would entitle the Board to continue the 
action if it so chose.

Section 9, sub-sec. 3, of the Art is as follows:—
(3) If the workman or his dependants elect to claim compensation under 

this Part the employer, if he is individually liable to pay it, and the Board if 
the compensation is payable out of the accident fund shall be subrogated to 
the rights of the workman or his dependants and may maintain an action in 
his or their names against the person against whom the action lies and any 
sum recovered from him by the Board shall form part of the accident fund.

The employer concerned herein was not individually liable 
and hence his rights are eliminated from consideration herein.

The Board under such circumstances became the beneficiar 
and entitled to proceed in respondent's name to recover the 
damages for the iienefit of the accident fund.

Moreover this sub-section expressly declares that the Board 
shall be subrogated to the rights of the workman.

The rights of the workman at the time when discovery was 
made of the alleged election were in law to recover herein and the 
respondent a mere trustee of the Board.
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Instead of adding the Board as a party to the action to make all 
this clear and instantly effective as I submit might, and perhaps 
should, have been done, there was adopted a rather roundabout 
series of unnecessary steps, which, however, resulted in the Court 
of Appeal modifying the terms of the judgment so as to render it 
clear that the recovery was on behalf of and for the Board.

The matter should have ended there.
The appellant never had any concern in the question of who 

was to get the money and was only concerned to have all doubt 
removed as to the possibility of its being called upon in another 
action using the respondent’s name to re-ojien the litigation.

This it cannot, in face of its resolution put on record herein, 
purporting to revoke the election made by the respondent, now by 
any pretence attempt.

No doubt it was a proper shrinking from the risks of litigation 
that led to its adopting the course it did, instead of expressly 
adopting ai ’ ratifying the proceedings, as I hold it was entitled 
to have doi .

The election made was something with which appellant had 
no concern, for that neither helped nor hindered it in any way.

And if those relying ujxm the doctrine quoted from Lord 
Blackburn’s judgment in the case of Scarf v. Jardine (1882), 
7 App. Cas. 345, at pages 360-1, will examine the quotation put 
forward, they will find not only that that able and accurate Judge's 
accurate expression of the law not only fails to help appellant in 
the case of such an election as this was, but, even in a proper case, 
the election only becomes helpful when “communicated to the 
other side in such a way as to lead the opposite party to believe 
that he has made that choice.”

The election here in question was something between respondent 
and the Board which in no way altered the rights or obligations of 
appellant and never was communicated to it, the opposite party 
in question herein.

And as the delimitation of rights given the Board by the 
subrogation which the Act expressly gives and defines, requires 
the application of the proceeds receivable thereby to go to the 
accident fund, it is tx> lx- regretted that through inadvertence the 
the sum of $352 was deducted ; presumably from what the verdict 
should have been.

The appeal should he dismissed with costs.
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Duff, J.:—The derision of this api>cal turns upon certain 
provisions of the Ontario Workmen's Compensation Act, that is to 
say, of sub-sees. 1, 2, 3, 4 of see. 9, 4 Geo. V., 1914, eh. 25, and 
these provisions are in the following words:—

9. (1) Where an accident lui|>|n-ns to a workman in tlie course of his 
employment under such circumstances us entitle him or his <le|iendents to 
an action against some person other than his employer the workman or his 
dependants if entitled to compensation under this Part may claim such 
compensation or may bring such action.

(2) If an action is brought and less is recovered and collected than the 
amount of the compensation to which the workman or his dependants are 
entitled under this Part the difference between the amount recovered and 
collected and the amount of such com|iensation shall be payable as eoni|**n- 
sation to such workman or his de|iendants.

(3) If the workman or his defendants elect to daim compensation under 
this Part the employer, if he is individually liable to pay it, and the Board if 
the compensation is payable out of the accident fund shall be subrogated to 
the rights of the workman or his defendants and may maintain an action in 
his or their names against the ferson against whom the action lies and any 
sum recovered from him by the Board shall form part of the accident fund.

(4) The election shall le made and notice of it shall le given within the 
time and in the manner provided by sec. 7.

The* accident in respect of which the action was brought 
occurred on April 17, 1918. On May 12, the plaintiff made a claim 
upon the Workmen’s Compensation Board for comjtcnsation under 
the Act and on that day exwuted a document by which he pro­
fessed to elwt to claim compensation from the Board and to forego 
for the benefit of the Board all rights of action against third parties 
arising out of the accident. The plaintiff's claim was allowed by 
the Board and compensation was awarded to him as from April 17, 
the date of the accident, and for some months was paid, the first 
payment having been made on May 22. The pr<*sent action was 
brought on June 20, 1918.

The action was tried on December, 1918, and judgment was 
given on December 18, against the ap|>cllnnts and after this date 
certain proceedings were taken by which in effect the Board 
professed to grant permission to the plaintiff to pursue for his own 
l>enefit any right of action he might have against the defendants, 
notwithstanding his election, and for that purpose giving permis­
sion to plaintiff to withdraw his election. It is not disputed that 
the action was in fact instituted by the plaintiff without the permis­
sion of the Board and on his own initiative and for his owrn benefit.

The appellant company contends that the plaintiff conclusively
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elected to claim and accept compensation from the Board and that 
by force of the statutory provisions cv'oted above the plaintiff’s 
right to recover reparation from the .sellant company l>eeamv 
beneficially vested in the Compensation Board and that the 
plaintiff’s action (admittedly as already mentioned instituted on 
his own behalf) cannot be maintained. The Appellate Division 
has rejected this view of the effect of sec. 9 and I concur with this 
conclusion.

In sum my view of sec. 9 is this: Its subject matter is the 
reciprocal rights of the claimant on the one hand and the employer 
and Compensation Board on the other. The effect of the section 
may perhaps be more conveniently considered with reference to 
the case of the employer. As between the employer and the claim­
ant then, the claimant is entitled to choose one of two alternatives. 
He may claim compensation or he may elect to pursue his remedy 
against the third party. If he elects to claim compensation, the 
employer becomes subrogated to the claimant’s rights against the 
third person; in other words, he becomes entitled to enjoy the 
benefit of them and may enforce them in the name of the claimant. 
But all this is intended to be and is a disposition as to the rights 
of the employer anti the claimant inter se. A dispute may arise 
upon the point whether or not an election has taken place within 
the meaning of the enactment, but that is a matter to be settled as 
between employer and claimant. No other j>arty is interested 
except, of course1, a party claiming through one of them

After the claimant has elected to claim compensation and to 
give the employer the benefit of his action, it is still open to the 
employer to allow him to withdraw his election and no third party 
is entitled to intervene.

This view is beset with no difficulties in point of interpretation. 
The argument advanced on behalf of the api>ellant rests upon a 
view of the effect of the word “subrogated” in sub-sec. 3 which 
makes it equivalent to “transferred.” But that is not the neces­
sary meaning of the word “subrogated” which points merely to 
the enjoyment by the party entitled to the subrogation of the 
rights affected by it. In this view of sec. 9 the third party is amply 
protected. The term “subrogation” in one very important field 
of its application, the law of insurance, does not confer upon the 
person enjoying the benefit of subrogation the right to take pro-
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ceedings in his own name. King v. Victoria In». Co, [1896] A.C. 
250; Simpson v. Thomson (1877), 3 App. Cas. 279. It seems a 
reasonable construction to read the words “may maintain an 
action in his or their names” as explanatory of the preceding 
phrase, “their names” obviously relating back to “dependants.” 
This construction finds no little supjxirt in the circumstance that 
the notice of election provided for in sub-sec. 4 of sec. 9 is a notice 
only to the employer or to the Board.

It follows, of course, that the transactions between the Board 
and the plaintiff are transactions to which for the purpose of this 
litigation the appellant company is a stranger and that they do not 
afford any answer to the respondent’s claim in the action.

The appeal should be dismissed with costs.
Anglin, J.:—The effect of sec. 9 of the Workmen’s Compen­

sation Act, 4 Geo. V. 1914 (Ont.), ch. 25, is neither to extinguish 
the workman’s cause of action upon his making an election to 
c laim compel-ation under that statute nor to vest his right of 
action in the Workmen’s Compensation Board, but rather to 
transfer to the Board the right to control any action brought or to 
be brought in the workman’s name*. The Board is subrogated to 
his rights and empowered to use his name for the purposes of suit. 
I doubt whether it can sue in its own name as appears to have been 
thought in the Appellate Divisional Court.

While, therefore, an absence of authorisation of it by the Board 
is not a defence to the plaintiff’s action, it affords in my opinion 
a ground upon which that action, carried on without the sanction of 
the Board, should, upon the application either of the Board itself 
or of the defendant, be stayed until such an authorisation has been 
obtained and filed with the Court in order to prevent ixissible 
abuse of its process. Sub-sec. 1 of sec. 9 gives the workman the 
right either to claim compensation or to bring his action. Read 
with sub-sec. 3, in the light of sub-sec. 2, however, the effect of this 
provision would seem to be not entirely to deprive him of the right 
to sue when he has claimed compensation, but to suspend his 
right to prosecute an action until the sanction of the Board to his 
doing so has been secured.

Both the Board and the defendant are interested in the action 
of a man who has claimed comp< nsation being under the control 
of the Board. Although the appellant asks the dismissal of this
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action on the ground that under the statute the cause of action is 
vested in the Board, I think we may not unfairly consider an 
application for a stay as included in the relief it seeks.

Had the Board granted in the terms in which it was made the 
application of the plaintiff’s solicitors of the 8th of January, 1919: 
“for a consent by the Board ratifying all proceedings that have 
l>een taken or may hereafter l>e taken in this action by or on behalf 
of the plaintiffs,” tardy as it would have been, I should have been 
disposed to accept such an authorisation as sufficient to warrant 
allowing the proceedings to be carried to completion. The defend­
ant would thereby have l>een given all the protection to which it 
was entitled. But the Board instead of taking that course sought 
to put the plaintiff, for the purposes of this action, in the sanw 
position as if he had not claimed compensation under the statute, 
at the same time seeking to reserve under his election to claim such 
comjicnsation its own right to maintain an action against the 
present defendant should the plaintiff’s action fail. I cannot think 
it was competent for the Board to take that course. But whether 
it was so or not, the document of February 13, 1919, signed on its 
behalf by its secretary is not an authorization of the plaintiff's 
action nor a ratification or adoption of it. On the contrary, it is 
a very plain intimation that the plaintiff’s action must be treated 
as entirely his own and not as authorise! by, or under the control 
of, the Board.

In my opinion proceedings in the action should be stayed to 
enable the plaintiff to procure and file an authorisation of the 
Board substantially in the terms of his solicitor’s application of 
January 8. Upon such authorisation being filed the appeal should 
be dismissed but without costs.

Brodeur, J.:—I concur with Davies, C.J.
Mignault, J.:—The sole grounds of appeal of the appellant 

company—which, on the jury’s verdict, was condemned to pay 
$2,500 to the respondent—an* based on sec. 9 of the Workmen's 
Compensation Act, 4 Geo. V., 1914, ch. 25.

At the trial it was disclosed that the respondent had alerted to 
claim compensation under the Act, his election being in the 
following terms, 49 D.L.R. at 218:—

Whereas on or about April 17, 1918, I, Alexander Hutton, employed by 
Canada Bread Co., of Toronto, received injuries by accident arising out of 
and in the course of my employment, as followsi-^-compound fracture of the
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leg. An<l whvrnts it is allvgvl tliai such iicciilent and injuries were caused by 
the negligence or wrongful act or breach of duty of sonic |ierson or | lemons 
other than my said employer. Now. therefore. 1. the said claimant, do hereby 
elect to claim compensation for said injuries under the provision of Part 1. of 
the Workmen's Cotniiensation Act. 4 (Jeo. V.. ch. 2f>, Ont., and 1 hereby 
forego any and all my right or right* of action whatsoever against such third 
party or parlies in res|>ert of such accident and injuries, it being understood 
that by this election the Workmen's ('om|iensation Hoard is subrogated to all 
my rights, rights of action and remedies which otherwise 1 would have against 
such third party or parties in respect of said accident and injuries.

The appellant contends that this election of the rescindent is 
a complete discharge in its favour. I take it that it does not 
amount to a discharge, but rather that its effect is that the rescin­
dent subrogated the Workmen's ( omiiensat ion Hoard to any right 
which he had against the appellant. Moreover, in my opinion, such 
an election must be read with see. 9 in order to determine its legal 
effect.

There was some discussion as to the construction of see. 9, 
hut utmui full consideration it apjiears to me that this section has 
not the meaning which the api>ellant puts on it, and which would 
in such a case vest the right of recovery solely in the Board.

In no way van see. 9 lie considered to lie enacted for the benefit 
or protection of the wrongdoer. It starts out by stating that the 
injured party, who has by law, and inde|>endently of the statute, 
a right of action "against some jierson other than his employer,” 
may, if entitled to compensation under the Act. claim such eom]ien- 
sation or bring such action.

Then if the action is brought and less is recovered and collected 
than the amount of the minpensation to which the workman or his 
dejiendants are entitled under the Act, the difference, between the 
amount recovered and collected and the amount of the compen­
sation under the Act, shall he payable as compensation to the work­
man or his dependants.

If the workman or his dependants elect to claim compensation 
under the Act, the employer (if individually liable to pay it) and 
the Hoard (if the compensation is payable out of the accident fund) 
are subrogated to tin- rights of the workman or his. dependants, 
"and may maintain an action in his or their names against the 
person against whom the action lies, and any sum recovered from 
him by the Hoard shall form part of the accident fund.”

While following, although not very closely, the language of the
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the wrongdoer, for sub-sec. 3 expressly says that the employer or 
the Board may maintain an action against him in the name of 
the workman or of his dependants. And sub-sec. 4, as to the notice 
of the election to claim compensation under the Act, shews that

Miew.it, j. the election is without any effect quoad the defendant , for notice 
must be given to the employer or to the Board and never to the 
wrongdoer. The subrogation mentioned in sub-sec. 3—and 
perhaps a better word than subrogation could have been used, for 
at first this term gave me some difficulty—gives the employer or 
the Board the control of the action of the workman or of his 
dependants, but does not divest him or them of their right of 
action against the wrongdoer, or give the latter the right to treat 
the election to claim compensation under the Act as a discharge 
from liability. This election does not ensure the granting of compen­
sation by the Board, ami therefore it cannot have l>een intended 
that by itself it would bar any action against the wrongdoer.

So far there appears no serious difficulty, but the appellant 
having amended its statement of defence at the close of tin* trial 
in order to claim that tin* respondent’s election to take eomj)en- 
sation under the Act barred his action against the company, the 
respondent after the judgment applied to the Board to obtain its 
consent ratifying all proemlings that had been taken or might be 
taken in this action by or on behalf of the plaintiff.

The Board thereupon made he following order:—
In the matter of Claim 74319—Al exander Hutton and—
In the matter of an action in the Supreme Court of Ontario, between 

Alexander Hutton, plaintiff, and the Toronto Railway Company, defendant 
Upon the application of the plaintiff made unto the Workmen’s Compen­

sation Board on Tuesday, the 14th day of January, 1919, and upon hearing 
counsel for both parties.

The Workmen’s Compensation Board hereby consents and agrees that, 
for the purposes of the said action, the said plaintiff be permitted to withdraw 
his election to claim compensation from the said Board, and for the said pur­
poses the said Board hereby releases and assigns to the said plaintiff as from 
the date of the said election all its rights and title to proceed against the said 
defendant for the cause of action involved therein, pr vided that, in the event 
of the said plaintiff’s action failing by reason of the right to bring such action 
being vested in the said Board, and not in the said plaintiff, the said Board i.« 
to be entitled to bring such action as it would have been entitled to bring if 
this consent and agreement had not been given.
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The Board’s consent as given goes beyond the relief applied 
for, and erroneously assumes that the election to claim compen­
sation under the Act vested in the Board any right of action against 
the wrongdoer, and it unnecessarily purports to assign to the 
respondent a right of action which he had not lost, the only effect 
of his election being that the control of his action passed to the 
Board. I do not, therefore, think that the Board’s order can in 
any way help the appellant.

The Appellate Division varied the judgment of the trial Judge 
so as to order that the appellant do pay to the Workmen’s Compen­
sation Board the damages recovered by the respondent, to he 
dealt with by it pursuant to the Workmen’s Compensation Act. 
The respondent has not cross-appealed and the appellant appears 
to me without interest to complain of this modification of the 
judgment. By paying the damages according to the judgment 
it will be discharged from any possible claim either by the rescind­
ent or by the Board. The whole ground of its appeal to this Court 
was that the election of the respondent to claim eoinjiensation 
under the Act barred his action, and in that the apc'llant fails, 
so that in my opinion the appeal should be dismissed with costs.

Ap-jtcal dismissed.

BOGAERT V. KEENEY.
Saskatchewan King's Bench, Macdonald, J. Decemltcr 10, 1919.

Automobiles (6 III B—221)—Accident on highway—Car passim; 
another — Collision — Duty ok operator — Negligence — 
Personal injuries—Motor Vehicles Act, 8 Geo. V. 1917 (Sask. 
2nd Sehh.), ch. 42, sec. 38, sub-6. 1.

Notwithstanding the negligence of the injured parties in not complying 
with see. 38 of the Motor Veliieles Act, when the accident is caused solely 
by the carelessness and negligence of another party, that party is liable 
in damages to the parties injured.

[See annotation on Automobiles, 39 D.L.R. 4.)

Action for damages for injuries received by the female plaintiff 
and for damage done to the automobile of the male plaintiff and 
loss of time and exjienses incurred in connection therewith, said 
injuries and damage alleged to have been caused through the 
negligence of the defendant.

A. (1. MacKinnon, for plaintiff.
J. N. Fish, K.('., and G. A. Ferguson, for defendant.
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M AriHixali», .1. : Briefly stated the facts are as follows:— 
Oil the evening of July 5. 1919, the plaintiffs were going home 
from the town of Davidson in a Chevrolet, automobile, and. in 
doing so, were proct«*ling south on a graded road The plaintiffs' 
automobile was driven by the female1 plaintiff who sat on the left 
of the fronl seat; her husband, the male plaintiff, sitting on the 
right of the front seat, and then* were no other occupants of said 
car. About a i* ile ami a half from the town of Davidson on said 
road the defendant’* car overtook the plaintiff's car. The defend­
ant was driving a light six McLaughlin touring car. The car was 
driven by the defendant who sat on the left of the front seat, and 
on the right of the front neat was seated his wife. In the'rear seat 
on tin* left was a Mix. Timleek; in the middle, her baby, and on 
the right of the rear seat, Mr. Timleek. There was a strong wind 

'blowing, ami a ruin storm was threatening. At the i>oint where 
the one automobile overtook the other, the mini was alsmt 35 ft. 
wide from the bank on the one side made by the use of the grader 
to a similar bank on the other. The main track followed by traffic 
on the road was at least partially to the right of the centre of the 
road as one proceeds south; that is, to the west, of the road. That 
is to say, the centre line of the main track would lie some distance 
to the west of the centre line of the road measuring from bank to 
bank as aforesaid. The evidence of the defendant is that, from the 
easterly track of the main travelled ]>ortion of the road as afore­
said to the bank on the east was a distance of Iff Li ft., and from the 
westerly track to the westerly bank, I3b£ ft., the track itself being 
5 ft. wide. The defendant desired to pass the plaintiff and blew 
his horn. The plaintiffs testify that they did not hear the horn 
sounded w hich is probably correct as there was such a high wind 
blowing, but the plaintiffs saw on the road, either ahead or along­
side of their car, the light of the defendant's car, and so knew there 
was a car l»ehind them. The plaintiffs did not turn out of the main 
track, so the defendant turned his car to the left and proceeded to 
pass the plaintiffs. He having partially pawed the plaintiffs, the 
defendant, then turned his car to the right to get on the main 
beaten track, and a collision occurred lwtween the two cars. Just 
how the collision occurred is a matter alsmt which there is a conflict 
of evidence 1 «tween the witnesses on liehalf of the plaintiffs and 
the witnesses on liehalf of the defendant. Both plaintiffs test.ifv
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that when the defendant, turned to tile right, after having partially 
pawed the plaintiff's ear, the rear right wheel of the defendant's 
ear struek the front left wheel of the plaintiff's ear. turning said front 
wheels to the right, with the nwilt that the plaintiff's ear ran off 
the road diagonally until the right front wheel struck and mounted 
the hank on the west side of the road, the steering knuckle living 
hent so that the wheel was turned in under the car. the front axle 
bent, and the right front spring broken. In this they are eorrolior- 
ated by Tim leek who. on account of his p<isition in the defendant's 
car, would, in my opinion, lie in a most nd vaut agisms position hi 
see how the collision occurred.

The defendant's evidence is that lie sum*ssfully passed the 
plaintiff's car. ami that the plaintiff then s]sssled up and struck 
him. and that the plaintiff's car was thrown off the road as afore­
said in eonaequenee of said collision.

Between these two stork's I accept the version given by the 
plaintiffs. It is the more reasonable one hi accept. It is cor­
roborated by Timleek who, as aforesaid, was in the I Hist, position 
hi olwerve what took place, and who impressed me as a fair ami 
impartial witness. Moreover, according to the evidence, it was 
the hub of the two wheels in question that came together. If the 
plaintiff's car had struck the defendant's car. the tendency would, 
in my opinion, be to turn the front wheels of plaintiff's car hi the 
left, instead of hi the right : whereas, if the defendant's wheel 
struck the plaintiff's wheel, the tendency would lie to 'turn the 
front wIim'Is of the plaintiff's ear to the right as they actually 
did turn.

The question that ansi's is whose negligence was res|ionsible 
for the accident in question. The defendant argues that the 
accident was due hi the negligence of the plaintiff in not turning 
hi the right when the defendant desinsl to pass. The Vehicles Act, 
(Sank. 2nd Sess.) eh. 42. him-. dS. suImkt. 1. of X ( ieo. V.. 1917, 
reads as follows:—

Every person driving a motor or other vehicle or riding or driving an 
animal u|hiii the highway, shall upon meeting another |ierson so using such 
highway, seasonably turn to the right of t he centre of t he highway so as to puss 
without interference; and, upon overtaking any ot her person so using t he high­
way shall so pass to the loft, and the person overtaken shall as soon as practic­
able t urn to the right so as to allow free passage on the left. A person opera!ing 
a motor or other veliicle shall, at the intersection of highways, k«*ep to the 
right of the intersection of the centres of such highways when turning to the 
right and pass to the right of such intersection when t liming to the left.
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It will t>e observed that the person overtaken is required as 
soon as practicable to turn to the right so as to allow free passage 
on the left. It is true that, according to my finding, the plaintiff’s 
car was not entirely to the right of the centre of the highway, hut 
it is also undisputed that them was ample room to the left of the 
plaintiff’s car to allow free passage to the defendant’s car, and even 
if the plaintiffs were negligent in not turning to the right, so as to 
have their car wholly to the right of the centre of the highway, 
nevertheless such negligence did not cause the accident. The 
accident was, to my mind, caused by the negligence of the defendant 
in turning to the right before he had proceeded so far as to lie cleat 
of the plaintiff’s car, and after such negligence on the part of the 
defendant arose 1 am satisfied that there was nothing that the 
plaintiffs could do to avoid the accident. I am therefore of the 
opinion that the defendant’s negligence was responsible for the 
collision.

As to damages: It cost the male plaintiff $51.65 to repair the 
car. He incurred a doctor’s bill of $20 and a hospital bill of $14 
in connection with the care of his wife as hereinafter related. He. 
also» on account of the injuries to his wife, had to hire a maid for 
two months at a monthly wage of $40 and board, and the cost of 
such board he estimates at $20 a month, which, I think, is a reason­
able estimate, so that the cost of engaging the maid would be 
approximately $124. His wife was unable to do any work for 
some 8 days during part of which she was in the? hospital and tin- 
male plaintiff had to do housework and also had to pay a numlier 
of visits to her in the hospital in the town of Davidson. 1 think a 
reasonable sum to allow him under the head of “loss of time" 
would be $50.

There will therefore be judgment for the male plaintiff for 
$259.65 and costs.

The female plaintiff, on the evening of the day of the collision, 
which was a Saturday, began to feel pains which became worse on 
Sunday and Monday, and on Monday she began to suffer from a 
flow of blood also. On Thursday she was removed to the hospital 
at Davidson and the next day she suffered a miscarriage. She 
remained in the hospital until Sunday evening when she was taken 
home but w as not able to do any work for the 2 months and 2 days 
during which the maid was engaged as lwfore stated. There was
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some question raised as to whether the miscarriage was caused by 
the accident, but 1 am satisfied that it was. The female plaintiff 
is now in good health except that her menses am, she states, 
accompanied by more pain than before the accident. The evidence 
does not satisfy ire that such additional pain has any connection 
with the miscarriage. It is somewhat difficult to estimate what 
would be reasonable damages to allow her. From the l>est con­
sideration 1 can give the case 1 think that $500 will Im* a fair and 
reasonable amount, and there will be judgment accordingly with
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Munlonald, J.

There will 1*» a stay of execution for 30 days.
./udgment accordingly.

MARTINELLO & Co. v. McCORMICK and MUGGAH. CAN.

Supreme Court of Canada, Sir Louis Davie*, C.J., and Idinglon, Duff, Anglin, s. (’. 
lirodeur and Mignault, JJ. November 10, 1919.

Intoxicating liquors (§ III II—90;—Seizure of liquor—Government 
Railway—Nova Scotia Temperance Act, 1 Geo. V., 1911. < h. 33 
Provisions as to carriers.

The provisions of the Nova Scotia Tvnqieranee Act authorising the 
seizure of liquor in transit or on the premises of any carrier do not apply 
to liquor in the custody of the Crown, on the premises of a Government 
Railway.

[The Queen v. McLeod (1883), K Can. S.C.R. 1; Gauthier v. The King 
(1918;, 40 D.L.R. 353, 56 Can. S.C.R. 176; Ex parte McGrath (1919;, 31 
Can. Cr. Cas. 10, referred to. See also In re Nova Scotia Tern iterance 
Act (1917;, 36 D.L.R. 690, 28 Can.jCr. Cas. 176.1

Appeal from a decision of the Supreme Court of Nova Scotia Statement. 
(1919), 45 D.L.lt. 364, 31 Can. Cr. (’as. 51, reversing the judgment 
at the trial in favour of the plaintiff. Reversed.

Liquor shipped from Montreal and consigned to the plaintiff 
company at Sydney was seized there by an insjiector, under the 
provisions of sec. 36 of the Nova Scotia Temperance Act, 1 Geo. V.,
1911, ch. 33 (repealed 8-9 Geo. V.. 1918, eh. 8), on the premises of 
the Dominion Government Railway by which it had lieen carried 
from Montreal. The company issued a writ of replevin on the 
trial of which it was held that the transaction was bond fide and 
came within the saving clause, see. 4, of the Act 10 Edw\ VII., 1910, 
ch. 2. His judgment for the plaintiff was reversed by the full 
Court and the action dismissed.

J. McG. Stewart, for appellant.
Finlay McDonald, K.C., for res|H>ndents.
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Davies, —The sole question raised and argued on this
apjieul was whet her a seizure of certain liquor by an inspector under 
the Provincial Temperance Act of Nova Scotia, 8-9 Geo. V., 1918, 
eh. 8, in the freight sheds of the Intercolonial Railway where it had 
been carried by the railway and was awaiting delivery to the 
consignee, was a legal seizure or not. In other words, whether the 
Crown in right of the Dominion was a “carrier” within the meaning 
of the Provincial Temperance Act or not. I am of the opinion that 
the Crown in right of the Dominion was not such a carrier, that the 
Act in question did not pretend to extend its provisions to the 
Crown in right of the Dominion and that the legislature of the 
Province had no power to so extend it even if it had tried to do so. 
I concur with Anglin, J., in the reasons stated by him in allowing 
the appeal and restoring the judgment of the trial Judge, and 
would refer to the case of The Queen v. McLeod (1883), 8 (’an. 
S.C.R. 1, where it was held the Crown was not liable as a common 
carrier for the safety and security of passengers using its railway.

Idington, J. :—Counsel for the appellant wisely abstained from 
pressing many points taken in the Courts below and confined this 
appeal to the single neat ])oint of whether or not by virtue of the 
Nova Scotia Act which, neither by express words nor by any legal 
implication in those used, pretended to so extend them as to include 
the Crown and its possessions y’hen giving the ilowers of entry and 
seizure it conferred on inspectors named pursuant to the provisions 
of said Act, can be held to have given them such powers as asserted 
by invading in the way in question the premises of the Crown, 
commonly known as the “ Intercolonial Railway ” and taking then - 
from the cases of liquor in question.

I am of opinion his jioint is well taken. We have repeatedly 
held that most bénéficient legislation of local legislatures could 
not give a remedy for grievous wTongs suffered on, or in and by. 
operation* carried on upon said railway, and other like publiv 
works vested in the (’rown. The like holding has been adhered to 
in analogous cases.

There is a double difficulty in respondent ’s way herein, because 
the Act in question fails to use express language extending it to 
include the ('rown property, and he is invoking it to assert a power 
to enter that projiertv vested in the ('rown on behalf of the 
Dominion.
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The counsel for respondent urged that the point taken here 
was not taken below, but clearly he is in error for the amendai 
pleadings distinctly raise the issue présentai here by appellant.

It may well be, as so often happens in every Court in too many 
cases, that the one issue upon which the case should turn, gets so 
befogged by raising irrelevant issues of law or fact, or both, that 
its import is apt to lx» overlooked; and possibly this is another of 
the same to be added to the long list of those which have preceded
it.

1 think this property now in question never got, except by an 
illegal act, where respondents had a legal right to deal with it, or 
by the appellant's own act when he might, if he had taken it there, 
presumably to be held to have rendered it liable to such seizure as 
made.

The ap]>cul should be allowed with costs and the judgment of 
the trial Judge* be restored.

Duff, J.:—This ap]x*al raises a question under sec. 59 of the 
Nova Scotia Temperance Act.

By sub-sec. 1 of that section:—
Where any inspector, constable or other |K-aee officer finds liquor in 

transit or in course of delivery upon the premises of any carrier or at any wharf, 
warehouse or other place, and reasonably tielieves that such liquor is to be 
sold or kept for sale in contravention of this Act, he may forthwith seize and 
remove the same.

The section goes on to provide for proceedings before a magi­
strate for the pur|x»se of hearing and determining the claim of the 
owner that the liquor is not intended to lx* sold or kept for sale in 
violation of the Act and authorises the destruction of the liquor in 
the event of the disallowance of this claim by the magistrate or in 
the event of no person appearing to make such a claim.

Certain liquor in the freight sheds of the Intercolonial Railway, 
there awaiting delivery to a consignee after carriage on the railway, 
was seized by an inspector professing to act under the authority of 
this enactment. Proceedings having been instituted lx‘fore a 
magistrate under the Act, tlx* consignee demanded delivery of tin* 
liquor, the profierty in which in the meantime had passed to him In­
payment of the* vendor’s draft attached to the bill of lading; the 
assignee’s demand was refused and the liquor was destroyed.

The proceedings including the destruction of the liquor wen- 
taken professedly under the authority of sub-sec. 1 of sec. 59 and it
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is not suggested that the acts, of which the appellant complains as 
wrongful acts, could be justified under any other provision of the 
Act, and the defence must fail unless the seizure was authorised 
under sub-sec. 1. It is contended on behalf of the appellant: 1st, 
that this sub-section does not authorise the seizing and removing 
of such property from premises which are occupied by the Crown 
in connection with and for the purpose of the working of a Govern­
ment railway, and 2nd, that if the sco]H‘ of the sub-section is broad 
enough to give such authority it must be restricted in such a way 
as to exclude from its operation the premises of the Intercolonial 
Railway as being a railway owned and worked by the Government 
of Canada on tin- ground that if such were the effect of the enact­
ment it would be ultra vires of the Provincial Legislature. I think 
the appeal should be allowed on the first mentioned ground and 1 
desire to say as regards the second ground that questions touching 
the authority of a Provincial le gislature purporting to exercise the 
jurisdiction it possesses concerning civil rights or local and private; 
matters within the Province or the administration of justice to pass 
legislation incidentally giving rights of entry u]x>n proi>erty con­
nected with a Dominion railway or Dominion Crown property for 
pur]x>ses not otherwise affecting any interest of the ( 'rown in the 
right of the Dominion or in conflict with any Dominion enactment 
max- have to lie considered by reference to the Dominion authority 
respecting the public pro]>erty of the Dominion or by reference to 
the Dominion authority in relation to Railways or Trade and Com­
merce. Rut such questions can more satisfactorily be considered 
(presenting as they frequently do difficult and im]>ortnnt points) 
after full argument, u]>on them, and on this second ground we 
virtually have had no argument. I therefore pass no opinion u}Min 
it as I find it unnecessary to do so.

It is quite clear, I think, that sec. 59 does authorise the taking 
of goods out of the jMJssession of a carrier in derogation of any 
]M>ssessory lien or other right of possession the carrier may have in 
relation to them. It is therefore, if applicable to the Crown as 
carrier, an enactment in derogation of the rights of the ('rown and 
upon settled principles for which it is unnecessary to cite authority 
it must not lie gixen this application unless (there lieing no express 
words requiring it), the Crown is reached by necessary implication. 
The words of the section are general and there is nothing in it to
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indicate any intention on the part of the legislature that the \___
authority conferred is to lx) exercisable in relation to g<Kxis in 8. C.
IKMwession of officials of the Government in their capacity as such. Makttsello 

The appeal should lx> allowe<l and the judgment of the trial *<0-
Judge restored. MoCoemcE

Anglin, J.:—The Nova Scotia Temperance Act, 1 Geo. V., xIuuuah 
1911, ch. 33 (repealed 8-9 Geo. V., 1918, ch. 8), by sec. 30 author- 
ised the seizure by an insjxtctor of liquor in transit or in course of 
delivery U]x>n the premises of any carrier or at any wharf, ware­
house or other place, if reasonably Iwlieved by him to l>e intended 
or kept for sale. Liquor of the defendant, consigned to him from 
Montreal, was seized by an insjxictor under the Temjwrance Act 
in the freight sheds of the Intercolonial Railway at Halifax after 
pmjxirty therein had passed to the defendant by the payment of 
the vendor’s draft attached to the bill of lading.

Questions agitated in the Provincial (’ourts arising under sec. 4 
of the Temj erance Act were not pressai by counsel for the apjwl- 
lant, who rested his apywal solely on the* ground that goods in the 
custody of the Crown (Dom.) as a carrier and awaiting delivery 
an* not within the provisions of s«»c. 3b, invoking the familiar rule 
of construction that “the Crown is not reached (by the statute) 
except by express words or by necessary implication," and also 
contending that it would lx? ultra vire* of a Provincial Legislature 
to authorise» such interference with the undertaking of a Dominion 
railway and that a construction involving such authorisation should 
not lie placed on the statute unless inevitable. I am inclined to 
think both points well taken. The Crow n in right of the Dominion, 
although a carrier, was not within the purview of the Nova Scotia 
Statute and the impeached seizure on its premises was unlawful.

Authorities on the first branch of the argument are collected 
in Maxwell on Statutes (5th ed.), at page 2*20. and C'raies Hard- 
cmstle (2nd ed.), at pages 370 and 380-92. On the second branch 
reference may lie made to (iauthier v. The King (1918), 40 D.L.R.
353. 50 (’an. S.C.R. 170.

The original capture of the liquor having lwen illegal the 
defendant cannot, in my opinion, successfully set up in answer to 
the plaintiff's action for replevin that since he might have proceeded 
rightfully to take it as soon as the plaintiff had removed it from 
the railway premises, the cast» may lw treated as if he had seized
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the g<Hxl(s after they had in fact been removed from the mil wax 
premises, whether rightfully or wrongly, and the detention of them 
were thus legal. The inspector in seizing was a mere trespasser 
ab initio. All the acts he did were trespasses. He was in the same 
)>osition as a mere stranger without any legal authority whatever. 
The plaintiff is entitled to say: “Let me be put in the ]>osition in 
which I stood before your illegal act.” Attack v. BramweU (18(>3i, 
3 B. & S. 520.

I agree with the view expressed by the majority of the Judges 
of the Supreme Court of Nova Scotia in Ex parte McUrath (1010). 
31 Can. Cr. (’as. 10.

The ap|HMil should be allowed with costs here and in the Court 
en banc and the judgment of the trial Judge restored.

Brodeur.j Brodkvr, J.:—This is an apjieal from the Supreme Court of
Nova Scotia, 45 D.L.R. 304, 31 (’an. Cr Cas. 51, en banco. reversing 
the judgment of Chisholm, J.

In the Courts below the question which was mainly discussed 
was whether or not the sale of liquor was a bonâ fide one within the 
meaning of sec. 4 of the Nova Scotia Tern iterance Act.

The trial Judge held that the transaction was a bond fide one 
and that therefore the Statute did not apply.

Upon apjteal this decision was reversed and the ( ’ourt held that 
the transaction ended in Sydney, when the draft was paid at the 
bank, and that sec. 4 of the Nova Scotia Temperance Act did not 
apply.

Before this ( ’ourt, the aboxe question was not pressed and the 
only point which was raised by the appellant for our consideration 
was whether under the provisions of the Nova Scotia Tenqmrancc 
Act authorising the seizure of liquor in the hands of a common 
carrier, that seizure can lie legally made when the liquor is in the 
hands of the Crown as owner of the Canadian (lovemment Rail­
ways.

It is an elementary principle of law that no legislation can affect 
the ( ’rown without formal reference to it in the statute. Moveable 
property in the txisaession of the ('rown cannot be seized or 
removed without its consent, or without some law being passed to 
that effect; and the ( rown is not Ixmnd by Statute, unless expressly, 
or by necessary implication. There is no power or authority in 
this Dominion capable of binding the Sovereign, save only the
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Sovereign hinieelf in Parliament, and then only hy express mention 
or clear implication. (Horton Local Hoard v. Prison Commimoncrs, 
|1904] 2 K.B. 165, n.

The Nova Scotia Temperance Act could very well authorise 
the seizure of liquor in the hands of an ordinary common carrier; 
but if the carrier is the ( ’rown itself. 1 do not think the statute could 
apply.

In the present case, the officers charged with the carrying out of 
the Nova Scotia Temperance Act thought it advisable to go and 
seize in the hands of the ('rown the liquor in question. That 
seizure was illegal and the action instituted by the appellant to 
claim the goods is well founded.

The appeal should be allowed with costs of this Court and of 
the Courts below and the judgment of the trial Judge restored.

Mignault, J.:—I concur with Anglin, .).
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