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FIRST SESSION—TWENTY-NINTH PARLIAMENT
1973

THE SENATE OF CANADA

PROCEEDINGS
OF THE

STANDING SENATE COMMITTEE ON

BANKING, TRADE AND COMMERCE

The Honourable SALTER A. HAYDEN, Chairman
Issue No. 1

TUESDAY, APRIL 17, 1973

Complete Proceedings on Bills C-170 and C-172,

intituled respectively:

“An Act to amend the statute law relating to income tax”’
and

“An Act to amend the Customs Tariff”

REPORTS OF THE COMMITTEE

(Witnesses—See Minutes of Proceedings)
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THE STANDING SENATE COMMITTEE ON
BANKING, TRADE AND COMMERCE

The Honourable Salter A. Hayden, Chairman

The Honourable Senators,

Aird Hayden
Beaubien Hays
Blois Laing
Buckwold Lang
Burchill Macnaughton
Connolly (Ottawa West) *Martin
Cook Mcllraith
Desruisseaux Molson
*Flynn Smith
Gélinas Sullivan
Haig Walker (20)

*Ex officio members

(Quorum 5)




Orders of Reference

Extract from the Minutes of the Proceedings of the
Senate, April 17, 1973:

“Pursuant to the Order of the Day, the Senate
resumed the debate on the motion of the Honourable
Senator Hayden, seconded by the Honourable Senator
Carter, for the second reading of the Bill C-170,
intituled: “An Act to amend the statute law relating to
income tax”.

After debate, and—

The question being put on the motion, it was—
Resolved in the affirmative.

The Bill was then read the second time.
The Honourable Senator Hayden moved, seconded
by the Honourable Senator Carter, that the Bill be

referred to the Standing Senate Committee on Bank-
ing, Trade and Commerce.

The question being put on the motion, it was—
Resolved in the affirmative.”

“Pursuant to the Order of the Day, the Senate
resumed the debate on the motion of the Honourable
Senator Connolly, P.C., seconded by the Honourable
Senator Mcllraith, P.C., for the second reading of the
Bill C-172, intituled: “An Act to amend the Customs
Tariff”.

After debate, and—

The question being put on the motion, it was—

Resolved in the affirmative.

The Bill was then read the second time.

The Honourable Senator Connolly, P.C., moved,
seconded by the Honourable Senator McIlraith, P.C.,
that the Bill be referred to the Standing Senate Com-
mittee on Banking, Trade and Commerce.

The question being put on the motion, it was—
Resolved in the affirmative.”

Robert Fortier,
Clerk of the Senate.



Minutes of Proceedings

Tuesday, April 17, 1973.
2)

Pursuant to notice the Standing Senate Committee on
Banking, Trade and Commerce met this day at 2.00 p.m.
to examine the following Bills:

Bill C-170 “An Act to amend the statute law relating to
income tax”

and
Bill C-172 “An Act to amend the Customs Tariff”.

Present: The Honourable Senators Hayden (Chairman),
Aird, Beaubien, Blois, Connolly (Ottawa West), Flynn,
Hays, Lang, Macnaughton, Martin, Mcllraith and Smith.
12)

Present, but not of the Committee: The Honourable
Senators Asselin, Benidickson, Bourget, Carter, Cho-
quette, Co6té, Eudes, Forsey, Grosart, Hicks, Lafond,
Laird, Langlois, Manning, McNamara, Michaud, O’Leary,
Petten, Rowe, Sparrow and van Roggen. (21)

Upon Motion of the Honourable Senator Lang it was
Resolved

That 800 copies in English and 300 copies in French of
all day-to-day proceedings in this Committee shall be
printed unless the Committee by Resolution otherwise
orders.

WITNESSES:

Department of Finance:

The Honourable John N. Turner,
Minister;

Mr. M. A. Cohen,

Assistant Deputy Minister,

Tax Policy;

Mr. R. deC. Grey,
Assistant Deputy Minister, -
Tariffs Trade and Aid Branch;

Mr. R. A. Short, Chief,
Corporation and Business Income Division,
Tax Policy Branch.

The Committee proceeded to its examination of Bill
C-170, clause by clause, with the assistance of Mr. Cohen
who answered questions put to him respecting each
clause.

At 3.20 p.m. the Honourable Mr. Turner arrived and
made a statement with respect to Bill C-170 and answered
numerous questions posed by the Committee thereon and
also made some general remarks respecting Bill C-172

14

and answered questions respecting the said Bill. At 4.40
p.m. he departed.

The Committee then resumed its examination of Bill
C-170 with Mr. Cohen.

Following a lengthy discussion thereon and upon
motion of the Honourable Senator Beaubien it was
Resolved to report the said Bill without amendment.

The Committee returned to its examination of Bill C-172
and after discussion with Mr. Grey and upon motion of
the Honourable Senator Hays it was Resolved to report
the said Bill without amendment.

At 5.45 p.m. the Committee adjourned to the call of the
Chairman.

ATTEST:
Frank A. Jackson,
Clerk of the Committee.




Reports of the Committee

Tuesday, April 17, 1973.

The Standing Senate Committee on Banking, Trade and
Commerce to which was referred Bill C-170, intituled:
“An Act to amend the statute law relating to income tax”,
has in obedience to the order of reference of April 17,
1973, examined the said Bill and now reports the same
without amendment.

Respectfully submitted.
Salter A. Hayden,

Chairman.

Tuesday, April 17, 1973.

The Standing Senate Committee on Banking, Trade and
Commerce to which was referred Bill C-172, intituled:
“An Act to amend the Customs Tariff”, has in obedience
to the order of reference of April 17, 1973, examined the
said Bill and now reports the same without amendment.

Respectfully submitted.
Salter A. Hayden,

Chairman.
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The Standing Senate Committee on Banking, Trade

and Commerce

Evidence

Ottawa, Tuesday, April 17, 1973

The Standing Senate Committee on Banking, Trade and
Commerce to which was referred Bill C-170, to amend the
statute law relating to income tax, and Bill C-172, to
amend the Customs Tariff, met this day at 2 p.m.

Senator Salter A. Hayden (Chairman) in the Chair.

The Chairman: We have before us Mr. M. A. Cohen,
Assistant Deputy Minister, Tax Policy Branch, Depart-
ment of Finance, and we expect the minister to arrive at
or about 3 o’clock. In the meantime I thought that Mr.
Cohen could deal with whatever explanations are
required with respect to the bill.

I think the simple way of doing this, instead of trying at
this stage to pick particular clauses, would be just to start
at the first clause and move along from there. When the
minister arrives, of course, honourable senators might
have particular questions to ask him. Is that acceptable to
honourable senators?

Hon. Senators: Agreed.

The Chairman: Starting with section 1, or clause 1—and
that provokes the first question I want to ask Mr. Cohen. I
find a number of words used to describe what is the same
thing. I find the words ‘“clause,” “section,” “paragraph,”
and sometimes even “subsection,” when they mean
“clause”. Is there any particular reason for this
phraseology?

Mr. M. A. Cohen, Assistant Deputy Minister, Tax Policy
Branch, Department of Finance: I believe there is a reason,
Mr. Chairman. I am not sure that I can do justice to the
explanation. It is really a matter of the practice adopted
by the Department of Justice in establishig uniformity
and consistency in the drafting of federal legislation. To
that end, they have developed a sequence which goes, as I
recall it: section, subsection, paragraph, subparagraph,
clause and subclause. The bill becomes doubly comlicated
because the bill itself is dealing in clauses and subclauses
whereas the statute deals in sections, subsections, para-
graphs and subparagraphs.

The Chairman: So, in addition to the complications in the
language of the bill itself, you have the complication of
designation?

Mr. Cohen: That is right, Mr. Chairman. I might add that
that change in the style of drafting legislation is a fairly
recent one. It is reflected in the tax reform legislation, Bill
C-259, which caused some difficulty for all of us who were
used to the old way of referring to sections and
subsections.

L@

The Chairman: Well, in order not to offend the feelings of
the Department of Justice officials and their appreciation
of terminology, I will refer to it as number one—

Senator Connolly: In the bill, Mr. Chairman, it would be
clause 1.

The Chairman: Yes, clause 1. As you will recall, we had
an explanation last night with respect to clause 1. Perhaps
Mr. Cohen would take three or four sentences now to tell
us generally the purpose of this.

Senator Benidickson: Mr. Chairman, before Mr. Cohen
goes into that, I should like to comment on the complexity
of this bill for anyone other than an expert lawyer. In
addition to that, it comes to us very close to the deadline
for legalizing some of these things in connection with
income tax payments for last year. There is nothing on the
right-hand pages of the bill in the way of explanatory
notes. In looking at Bill C-222, which was dealt with last
year, explanations were not made invariably, perhaps,
but—

The Chairman: May I just interrupt you for a moment,
Senator Benidickson? If you will look at the bill as it went
through first and second readings in the House of Com-
mons, you will see that there were explanations on the
right-hand side—

Senator Benidickson: The bill as introduced?

The Chairman: Yes, and there are also the markings for
the proposed amended sections. It is only when the bill is
passed in the other place that they do not print the whole
thing.

Senator Benidickson: As passed in the Commons?

The Chairman: Yes, as passed. At that point you no
longer get those notations.

Senator Benidickson: So that one would have to go back
to the original bill as introduced in the other place?

The Chairman: Yes. It is for that reason that I have
carried the original bill with me the whole time.

Senator Benidickson: I did not do that.

Senator Lang: Mr. Chairman, you made a suggestion last
evening which, I feel, might expedite our proceedings
today, namely, that the witnesses could, first of all, say
what problems existed under the act as passed and how
the amendments remedy those problems. Were we to
adopt that format, I think it would expedite our
proceedings.
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The Chairman: Let that be the general basis of the ques-
tions, then. When we come to a clause, the two questions
you will address yourself to, Mr. Cohen, are as follows:
what was the problem in the act—

Senator Benidickson: Mr. Chairman, before you leave my
point, I do not think you are entirely correct. My copy of
the excise tax bill available to me in the chamber last
night did have explanatory notes. The explanatory notes
drew something to my attention that caused me to speak
to Senator Lang, the sponsor of the bill. I do not know
whether there is consistency about this type of thing or
not.

The Chairman: I was not purporting to be preaching any
consistency about it. I was saying that in relation to this
bill you will find all the notations, and so on, at the first
reading stage, and when the bill has been passed you will
see they have all been ommitted.

Senator Benidickson: Perhaps I will have to go back to
my desk in the chamber and find the original bill.

The Chairman: We are now laying down a general rule
for Mr. Cohen. The way I put it last night was that there
were two important questions: First, what was the provi-
sion in the act, in the law? Secondly, what is the purpose
of the particular clause in the bill dealing with that—what
is it intended to cure or to add to, or anything else? That is
the general guideline. We will start with clause 1.

Mr. Cohen: Clause 1 deals with what we call the automo-
bile standby charge. Under the Income Tax Act, even
before the tax reform, there was always an amount
included in an employee’s income if something was made
available to him by his company. The usual item was an
automobile. There was a great deal of difficulty in assess-
ing the amount of the benefit to be included in an
individual’s income. In the tax reform will we established
some minimums to give some clarity to the situation. We
had a rule that dealt with automobiles that were owned by
a company, and we had another rule that attempted to
define and deal with automobiles that were leased by a
company from a leasing firm. Some problems developed,
and clause 1 is designed to relieve some of the anomalies
that emerged from that original provision in the tax
reform bill.

Two problems were dealt with. I will deal with the first
problem and its solution, and then the second problem
and its solution.

The first problem concerned the leasing of an automo-
bile by a company from a car leasing operation. The
difficulty was that in the typical lease there was more
than the cost of the automobile involved in the leasing
charge. Often there was an additional built-in charge for
an insurance premium, maintenance and certain other
charges. Typically, the company would make a single
rental payment for the charge of the automobile. It was
pointed out by the industry that this imposed an unfair
burden when compared to the position of a company
purchasing the car, because the purchase of the car could
be isolated as an absolute cost, and some portion of that
benefit passed on to the employee. When you dealt with a
leased car, however, you were looking at a cost that
included more than the automobile itself; it included the

insurance premium in particular and the maintenance of
the automobile.
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Clause 1(1) is an attempt to withdraw from the leasing
charge the insurance premium. It eliminates the insur-
ance premium, and therefore puts it on a more parallel
footing with a company that had purchased the car as
opposed to leasing it.

I suppose I should comment that that leaves open the
question of maintenance. However, maintenance proved
too difficult to handle. It was too difficult to assess just
how much of a charge was attributable to maintenance. It
is my understanding that the practice has developed in
the industry to have separate maintenance contracts, so
that those who lease cars are now on the same footing as
those who purchase cars, and it provides that neutral
treatment as between the two.

Senator Connolly: Except in respect of maintenance.

Mr. Cohen: The clause now before you does not deal with
the maintenance problem. To take a hypothetical exam-
ple, if you leased a car which included maintenance in the
leasing charge you would still be in that unneutral posi-
tion; the charge would be overstated. I believe the practice
has developed to sign two contracts, one to lease the car
and a separate contract to provide maintenance if that is
required, which is just the same thing.

Senator Connolly: For a second premium.

Mr. Cohen: For a second premium.

The second point deals with automobile dealers, and
salesmen who work for automobile dealers. It was pointed
out that this section worked fairly harshly on these people
because, first of all, they were required to drive their cars,
virtually as a matter of advertising and promotion for the
company. Secondly, they were driving all sorts of differ-
ent cars through the course of a year, so it became too
difficult to keep charging the value of different automo-
tiles to the individual employee. The bill now provides on
an optional basis—it is up to the employee, if he wishes to
deal with it on this basis—that an employee can bring into
his income the average cost of all the cars the dealer is
servicing. If one day he is driving a Volkswagen and
another day he is driving a Cadillac, he will not be faced
with a charge based on a Cadillac; it will be based on the
average cost of all the cars the dealer sells.

Secondly, we have reduced the premium that we are
passing on to the individual to three-quarters of what it
would otherwise be, again in recognition of the fact that
the employee of an automobile dealer must drive his
automobile at all hours of the day as part and parcel of
his business. That is what is being dealt with in clause 1.

The Chairman: Shall clause 1 carry?
Hon. Senators: Carried.
The Chairman: Now clause 2.

Mr. Cohen: Clause 2 is really a technical amendment. It
just eliminates a redundant reference to a subsection.
There is no change of policy.

The Chairman: That is where the word ‘“redundancy”
occurs for the first time, is it?

Mr. Cohen: I will probably use it often today.

The Chairman: Shall clause 2 carry?
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Hon. Senators: Carried.

Mr. Cohen: Clause 3 deals once again with a technical
anomaly in the tax reform bill. We had a provision that
dealt with things that happened up to and including June
17, 1971; there was another clause which dealt with things
that happened on and after June 19, and we managed to
lose June 18. The purpose of this clause is just to pick up
June 18.

The Chairman: You have not changed the general law in
relation to how discounts are dealt with and the rights of
the person who buys and the rights of the dealer making
the issue.

Mr. Cohen: No, sir.

The Chairman: I think last night I gave an explanation of
what the general law was. Shall clause 3 carry?

Hon. Senators: Carried.
The Chairman: Clause 4 is the thin capitalization.

Mr. Cohen: Thin capitaliZation, yes. This is a bit long-
winded by way of an explanation. We have in the bill rules
for thin capitalization. Very, very briefly, and quite over-
simplified, where a corporation had debt that was more
than three times its equity—that is, where it was loan-
financed or debt-financed more than three times its paid
in capital, if you will, and if that corporation was foreign
controlled, then the tax reform bill disallowed the interest
that was relevant to the excess over the three-to-one ratio.
That is the basic provision. This is a relieving change.
Under the old bill we were measuring the equity at one
point in the year.

The Chairman: That was at the beginning.

Mr. Cohen: At the beginning. This change permits the
company, in effect, to take its best position through the
year. If a company increases its equity as the year pro-
gresses, it will not be penalized because it offended the
three-to-one ratio at the beginning of the year.

The Chairman: I think this was a vehicle you found was
being used to some extent by non-residents, because the
interest charges, as such, would be deductible from opera-
tions, and the tax exposure would be less.

Mr. Cohen: That is quite right. That goes back to the
earlier tax reform bill.

The Chairman: Shall clause 4 carry?
Hon. Senators: Carried.
The Chairman: Clause 5.

Mr. Cohen: Clause 5 deals generally with the way we
treat the discounts on certain obligations. The amendment
now before you is a technical amendment. It was neces-
sary in order to ensure that amounts paid with respect to
principal payments in any preceding year are taken into
account in determining the amount of the deduction for
payments made in the current year. I appreciate that is
quite technical. It is essentially making sense out of an
anomaly that existed. There is no basic change in the
policy in this clause. One might say this is a consequential
or technical amendment.

The Chairman: Shall clause 5 carry?

Hon. Senators: Carried.

The Chairman: On clause 6, we have been getting some
contributions in very descriptive language.

Senator Connolly: From non-farmers.

The Chairman: There have been some contributions very
recently from some of our senators.

Senator Hays: The eaters of cheap beef.

The Chairman: They have been as to the effect on farm-
ing businesses. One senator has suggested that this might
be the equivalent of the corporate rip-off which has been
extended to the farmer as a farming rip-off.

Mr. Cohen: I hope not, sir.

The Chairman: Would you care to express your view as
to what problem you were addressing yourself to, and
what answer you think you have accomplished?

Mr. Cohen: I think you have loaded that question, sir.
The Chairman: Yes, I guess I have.

Mr. Cohen: The problem we were facing was that of the
farmer starting out in business, starting out with a live-
stock herd. Let me preface this by saying we are not
dealing with a basic herd; this is a non-basic herd situa-
tion. The difficulty was that, traditionally and typically,
when a farmer starts up in business he has losses and it
may be many years before he turns into a profitable
position. The general rule in the Income Tax Act, how-
ever, is that you can only carry forward your losses for
five years. Hence, situations were bound to develop where
the losses were stale dated, and the farmer could never
take advantage of them or make use of the losses because
his profits would not start to show up intil he was five,
seven, eight or nine years, after the five years. What this
provision does—and I hope it does not do anything more,
senators—is permit the farmer to prevent the stale dating
of those losses, by overstating his income in the early
years, and thereby the loss would not appear, or the
deduction that would otherwise have created that loss
would not appear, until such time as he is ready and able
to take advantage of that loss. I do not believe there is any
double counting or any loophole there. It may transpire,
in the fullness of time, that thai is not the case. That is
what this is designed to do.

A senator may say it is anomalous to say that a farmer
can overstate his income. What he is doing by writing up
his income is not reducing his loss in year one but letting
that loss come into year six or seven or ten, when other-
wise he might have taxable income. That is the position.

The Chairman: In this clause, when you talk about writ-
ing up his inventory, this clause gives him the right to put
a value on those cattle he has acquired.

Mr. Cohen: That is correct, sir.

The Chairman: At any value from zero to fair market
value.

Mr. Cohen: That is correct.

The Chairman: Then, within that scope, there is an
opportunity for more than just writing up his inventory;
he may, in effect, be writing it down.
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Mr. Cohen: That is also possible.

The Chairman: What you are doing is giving him the
opportunity to defer income until another year when he
may need it more.

Mr. Cohen: That is possible, senator.

The Chairman: You also give him a right to change the
value of the same inventory from year to year.

Mr. Cohen: That is also correct, senator; but it comes
down to a matter of time. I do not think he can take that
expense more than once. It is a question of how and when
he may take it. What this section is doing is permitting
him to take it in the manner most beneficial to him. I do
not believe there is a double counting.

Senator Hays: Mr. Cohen, he can do this in any event,
now?

Mr. Cohen: He cannot, senator, because right now most
farmers are on a cash basis. That means they bring into
income the cash they receive and they can deduct the cash
that they lay out. They do not have an inventory in that
sense. Inventory is merely an aspect of accrual-based
income. What we are doing is giving to the cash basis of
the farmer some of the advantages of the accrual-based
taxpayer without putting him on a full accrual basis.

Senator Hays: But on a cash basis at the end of his year,
or previous to the end of the year, he can go out and
purchase, if he has made a profit, and defer that and
carry it forward.

Mr. Cohen: I am sorry, senator. . .

Senator Hays: Let us use an example. Supposing that he
had made $5,000 at the end of the year, and he had his
books all made up. Suppose it was three weeks before the
end of his year and he went out and bought $5,000 worth
of cattle. He would carry them over and he would not
show a profit. In subsequent years, he would buy more
cattle. If he made another $5,000 the next year, he would
buy another $5,000 worth of cattle, and so he would keep
on deferring his profit.

Mr. Cohen: In this instance he would actually have
expended on them. If a farmer goes out at the end of the
year and buys $5,000 worth of cattle, that would be a cash
expenditure and that would be a deduction to him. How-
ever, he may not be able to use that loss if he has no
income for the year; what this section is doing is permit-
ting him to write up that $5,000 purchase as inventory.

Senator Hays: Without purchasing?

Mr. Cohen: In the example, he has purchased $5,000
worth of cattle and that would produce a loss. If he
elects—and this is an elective provision—he can value the
cattle as a $5,000 inventory; the value of the inventory will
offset the $5,000 of cattle expenditure that he made at the
end of the year, and therefore it will not produce the loss
he would otherwise have.

The Chairman: He could devalue that inventory that he
had bought for $5,000, and paid for it, and then value it at
$1,000 in his return for that year?

Mr. Cohen: He could.

The Chairman: Then he has a deferral until the next
year.

Mr. Cohen: Until he realized his inventory. That is the
position of the accrual taxpayer, except that the accrual
taxpayer cannot value up and down.

Senator Hays: No, he has to be stable.

Mr. Cohen: This is a flexible approach, designed to do
nothing more than prevent the occurrence of unusable
losses. It may be that there are some opportunities implic-
it in this that we were not aware of, and we will have to
watch it.

Senator Hays: Why watch it, if it is good?

Mr. Cohen: I cannot help questioning whether you think
it is good or not.

Senator Hays: You call it the cash method. Really it is the
old cash basis, is that correct?

Mr. Cohen: That is correct.

Senator Hays: Then, if he made a $15,000 profit and
bought $15,000 worth of cattle, when he balanced his
books he had neither profit nor loss but was just even,
and he then goes out and he does this also for several
years—instead of buying cattle, what if he wanted to buy
bull semen, would he be permitted to do that?

Mr. Cohen: I do not believe, sir, that that would be part
of his inventory. I do not believe the semen would be
considered livestock.

Senator Hays: How would he get the livestock if he did
not have the semen?

Senator Connolly: You answer that.

Senator Hays: I am quite serious about this. This is what
the bull is all about. That is what you use it for.

Mr. Cohen: Obviously he has to arrive at his cattle, but
this section—

Senator Hays: You are a policy maker and we are trying
to define some policy.

Senator Lang: Mr. Cohen comes from Toronto; he is not
a farmer and I think the question is rather unfair.

Mr. Cohen: Thank you, senator.

The Chairman: It may be that if you put it in the category
of policy, the question should be addressed to Mr. Turner.
He will be in later. There may be a limit to the distance
that Mr. Cohen wants to go in expressing a view on this.

Senator Connolly: I have an idea that you had better get
this answer from Mr. Cohen.

Mr. Cohen: All I can answer, as a matter of explanation
and not as a matter of policy, is that I do not believe that
livestock would include semen, but I take your point and
it is something to which I will draw the attention of the
Minister and have the question of policy pursued.

The Chairman: Following the definition section of the
Income Tax Act, farming is defined as including cattle
raising or livestock raising.
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Mr. Cohen: Yes.

The Chairman: And this is an essential part of that
operation. It may be it would be a farming operation.

Mr. Cohen: I do not deny that. Certainly, it would be a
farming operation, but whether it would be livestock—

Senator Hays: Let me use another example. Suppose he
comes up to the end of his year, and it is February, and he
has 350 cows. Now, 70 per cent of all the dairy cows in
Canada today are artificially inseminated with bull
semen. He decides that he is going to buy semen instead of
buying cattle, at the end of the year, which he will use in
May. Would that not be considered in the livestock opera-
tion, or cattle?

Mr. Cohen: Senator, perhaps we are at cross-purposes.
There is no question that that is a deductible expense, if
he makes it. This is not designed to deal with that prob-
lem. This is designed to stop his being forced to take the
deduction. He is limited at the moment to valuing the
livestock herd of one sort or another.

If T may say, sir, what you are asking me is equally
applicable to feed, for example. We just do not carry
anything like feed or semen, or anything of that sort, as an
inventory that one can value up and down. That does not
mean he is not getting the full benefit of that deduction in
computing his income.

Senator Hays: So if you are on an accrual basis you must
carry semen along with cattle in your inventory.

Mr. Cohen: Yes, that is right. Either way you are getting
the deduction.

Senator Hays: You say he can elect. Is this just for new
livestock?

Mr. Cohen: It is for anyone with a livestock herd that is
not a basic herd.

Senator Hays: It would not matter how long he has been
in business.

The Chairman: It is for any length of time.
Does clause 6 carry?

Hon. Senators: Carried.
The Chairman: Clause 7.

Mr. Cohen: Clause 7 deals with hobby farms. As I am
sure you are aware, honourable senators, there is a limita-
tion on the extent to which you can claim a loss on the
operation of what is loosely called a hobby farm. This
clause is designed as a relieving measure in the case of a
farmer who, in conducting what the law would classify as
a hobby farm, expends funds on scientific research.
Scientific research is a defined term in the Income Tax
Act, and the expenditure has to be of a type approved by
the federal government and what-have-you. Previous to
this new clause the expenditure on scientific research
would be included as a part of the loss which could not be
carried forward, could not be made us of. It would be
limited. Essentially, there is a $5,000 loss. Just to give you
an example, apart from any scientific research expendi-
tures, if you had a $7,500 loss from a hobby farm and in
addition to that had a $5,000 expense for scientific
research, in total you would have had $12,500 of expendi-

tures but the act would only permit you to deduct $5,000
against other income.

Without getting into the mechanics of it, the effect of the
clause is that in respect or the $7,500 you get $5,000, and
you also get $5,000 in request of the scientific research in
addition. It is not part of the loss that is prescribed by the
hobby farm rules.

The Chairman: You can use income other than farming
income for the scientific research.

Mr. Cohen: You can deduct it against other sources, yes.

Senator Benidickson: Mr. Chairman, I now have a copy of
the bill as introduced in the other place, and I see in the
explanatory notes on the right-hand side of this version, at
page 6, dealing with clause 7, that it says:

This clause would implement paragraph (5) of the
Income Tax motion, which reads as follows:

And then there follows paragraph (5) of that motion. Is
that the same thing as what we used to call a ways and
means resolution?

Mr. Cohen: That is right, sir. This is now called a ways
and means motion, but it is the same thing; it is the
successor.

Senator Benidickson: It is one of those paragraphs pro-
vided after the budget speech of the Minister of Finance.

Mr. Cohen: Generally speaking, sir, the particular ways
and means motion that you have referred to there is not
the ways and means motion that was tabled on the night
of the budget, February 9. No doubt you will recall that on
March 29 the Minister of Finance tabled in the other place
a new ways and means motion which superseded the
ways and means motion that had been tabled in the other
place on February 9, budget night.

Senator Benidickson: I read the debate in the other place
very hurriedly because of the limited, time available, but,
if I recall correctly, I am not too old-fashioned, because
Mr. Lambert, the Opposition critic in the House of Com-
mons, said in connection with this bill that there was more
than one preceding resolution and he called it a ways and
means resolution, not an income tax motion. That is why I
was a little confused.

The Chairman: Does clause 7 carry?
Hon. Senators: Carried.
The Chairman: Clause 8.

Mr. Cohen: Clause 8 deals with the computation of the
income of a professional. The best way to explain it is to
give an example. A typical example would be a lawyer.

The Chairman: Last night I was asked if an engineer
would be included and I said yes.

Mr. Cohen: Yes, it would apply to anybody, but the most
common example is a lawyer who gets a retainer for
services not yet rendered. This clause permits him to not
take into account those retainers.

The Chairman: Under the present law he has had to.
Mr. Cohen: Under the tax reform act he had to.
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The Chairman: Shall clause 8 carry?

Senator Lang: Mr. Chairman, I should like to get the
principle of clause 6 carried into clause 8. I think it would
be very beneficial.

The Chairman: Yes, I agree.

Mr. Cohen: Perhaps I should point out, senator, that as a
professional you are not carrying an inventory and you
are not being taxed on a full accrual basis. The price of
carrying that principle into clause 8 would be to put a
professional on a full accrual basis, and I am not sure that
would be popular.

The Chairman: You are not sure? You know it would not
be. Does clause 8 carry?

Hon. Senators: Carried.
The Chairman: Clause 9.

Mr. Cohen: Clause 9 deals with sorne changes to what is
commonly called the “departure tax” when an individual
leaves Canada. It makes several changes, all of which are
relieving. Perhaps the most important change in it is that
under the old rule, if you left Canada and you owned
certain kinds of property—what we would call non-tax-
able Canadian property, a typical example of which
would be a portfolio investment a listed company, or some
property which was not Canadian property—you were
deemed to have realized—

Senator Benidickson: When you speak of the “old rule,”
you are referring to the rules provided by Bill C-259, are
you, the new, basic Income Tax Act of 1971?

Mr. Cohen: Yes, sir.

Senator Flynn: Just to clarify that point, would you say
that the rule would apply from the January 1, 1972, to the
date of the budget?

Mr. Cohen: I am sorry, senator; I did not hear your
question.

Senator Flynn: The “old rule” that you are speaking of
would apply for those three or four months, would it?

Mr. Cohen: All of these amendments go back to January
1, 1972, I think without exception.

Senator Flynn: You are amending the act from the
beginning?

Mr. Cohen: Yes, sir.

Senator Flynn: There is no old rule, then, because it
never applied.

Mr. Cohen: The rule before the amendment.

Senator Connolly: I should like to ask a question supple-
mentary to Senator Flynn’s. As you know, Mr. Cohen, the
Senate committee made certain recommendations with
respect to changes in the tax reform bill. Most of those
changes, as I understand it, have been made or are about
to be made in the Income Tax Act, so that the effect of
making these changes now does not disaffect people who
might have been caught by the actual wording in the tax
reform measure as passed at the end of 1971. In other
words, the recommendations made by the Senate are now

going to be retroactive to the original effective date of the
bill.
The Chairman: Senator, on page 10, subclause (2) of

clause 9, which we are looking at at the moment, reads as
follows:

(2) This section is applicable to the 1972 and subse-
quent taxation years.

I suggest that that answers your question.

Senator Flynn: It is a confession that the former bill was
wrong.

The Chairman: Is any further explanation required on
clause 9 concerning departure from Canada?

Shall that clause carry?
Hon. Senators: Carried.
The Chairman: Then, that takes us through to page 10.

Mr. Cohen: Clause 10, senators, is a consequential
amendment arising as a result of an amendment to anoth-
er clause altogether.

The Chairman: Do you want it to stand, and come back
to it?

Mr. Cohen: I could attempt to explain it, but I think the
explanation that gives rise to this will come up later in
connection with clause 18.

The Chairman: Shall we let it stand then until we deal
with clause 18?

Hon. Senators: Agreed.
The Chairman: Then we come to clause 11.

Mr. Cohen: This is a relieving amendment to section 51
of the Income Tax Act and it permits common stock to be
exchanged for common stock without creating any reali-
zation of a capital gain. In the section as it was before
being amended, you could only move from preferred to
common or from preferred to preferred. Now you can
move from common to common. A number of public
companies have taken advantage of this provision. There
are various names for this. We used to call it the Class A,
Class B shares.

Senator Beaubien: That means that if you exchange
Class A for Class B shares which have the same value,
there is no tax?

Mr. Cohen: There is no realization of a capital gain. This
is, in effect, extending a rollover provision.

Senator Benidickson: They would have the same value
but not necessarily the same rights?

Mr. Cohen: They need not necessarily have the same
value, senator.

Senator Hicks: But then, when you did pay tax on them,
you would pay the capital gain in relation to the tax on the
share originally held before the exchange?

Mr. Cohen: The cost would be the relevant factor, and
the cost would be your historical cost.

Senator Hicks: This is merely postponing the tax.
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The Chairman: Shall clause 11 carry?
Hon. Senators: Carried.

The Chairman: Then we come to clause 12 at the bottom
of page 10.

Mr. Cohen: Clause 12 adds a new subsection 52(1.1) to the
Income Tax Act, and it gives a cost to the specified prop-
erty of a non-resident which otherwise would have no
cost. This is relevant to computing the capital gain of a
non-resident when he disposes of taxable Canadian prop-
erty. There were some anomalies in the old statute—that
is Bill C-259—which failed to recognize the right cost. As
you know, in computing the gain from a transaction you
have your proceeds of disposition and you are permitted
to deduct from that the cost, and this clause clarifies the
cost of certain assets.

Senaior Benidickson: The fact that there is a black bor-
derline to the left of the wording of clause 12 is notice to
us that it is new?

Mr. Cohen: I think that is the style adopted to indicate
where the change in the section is taking place.

Senator Flynn: That is in the first reading of the bill as
presented in the House of Commons.

The Chairman: That is right, but it indicates where the
amendments have been put in.

Are there any further questions on clause 12? Do you
want to elaborate your answer any further, Mr. Cohen?

Mr. Cohen: What I really was speaking to was clause 12,
subclause (1). There are several other subclauses in here
dealing with other matters. Subclause (2) is also a conse-
quential change occasioned by the change in the taxing of
distributions of property from an employees’ profit-shar-
ing plan. The main clause dealing with an employees’
profit-sharing plan and permitting the rollout of securities
from an employees’ profit-sharing plan is in clause 49.
This is a consequential change on the more important
change in clause 49.

Subclause (3) is a technical amendment designed to
ensure that the untaxed half of a capital gain of a unit
trust can be passed out to beneficiaries tax-free when
distributed on a current basis. There was some concern
that the law was not clear enough. As you know, you can
take half the gain into your income and the other half is
not intended to be taxed, and here you have a capital gain
being realized by what is essentially a financial intermedi-
ary that is given conduit treatment; the change is to make
it perfectly clear that the untaxed half, which is not taxed
in the hands of the unit trust, passes out to the holder of
that unit without any further tax.

The Chairman: Shall this clause carry?
Hon. Senators: Carried.
The Chairman: Then we come to clause 13.

Mr. Cohen: Clause 13 again covers a range of items.
Subclauses (1), (2), and (4) of clause 13 are all consequen-
tial changes from clause 22. The whole thing is essentially
consequential. These are designed to give the right cost
figure in computing a capital gain. As I mentioned before,
you have to look at the sale price and you have to look at

the cost and, in technical parlance, the cost is really the
adjusted cost base that is, your cost and your adjust-
ments; for example, you may buy an asset and you may
have further expenses so you add that, and then you may
have some return of capital and you deduct that. It is
quite a complex calculation that produces the adjusted
cost base, which is what you have to subtract from the
proceeds of sale. Whenever we change elsewhere in the
statute some of the rules relating to taxation of capital
gains there is invariably a change required in this base
adjustment.

The Chairman: When you are talking about cost base,
really what you are talking about is every element that
enters into the cost.

Mr. Cohen: That is right, sir.

The Chairman: And that is really what we call the adjust-
ed cost base.

Mr. Cohen: Well, the end result is the adjusted cost base.

The Chairman: And in determining whether there is a
gain or not, you take the proceeds of the sale and you take
that adjusted cost base and you deduct it and then you
arrive at what the gain is.

Mr. Cohen: That is right.

The Chairman: And this clause is of assistance in clarify-
ing how to arrive at cost—that is, your adjusted cost base.

Mr. Cohen: That is correct, sir.
The Chairman: Any questions?

Senator Hays: Would that include the recapture of
depreciation and that sort of thing?

Mr. Cohen: No, sir, that is a different matter. Recapture
of depreciation is not a capital gain. We are talking here
only about capital gains, and that is on the disposition of
capital property. Depreciable property is dealt with dif-
ferently; that is, except insofar as you dispose of depre-
ciable property for more than you originally paid for it—
then you get into the capital gain area. Recapture is really
recovery of income and is not a capital gain. Therefore, it
is not affected by adjusted cost base.

Senator Lang: Are there some examples, Mr. Cohen, that
you can give us?

Mr. Cohen: Let me see if I can find an easy one.

Senator Lang: I suppose legal fees for an expropriation
or something like that would be one?

Mr. Cohen: That would be an example although not one
referred to in the clause that you have before you now.

The Chairman: Carried?
Hon. Senators: Carried.
The Chairman: The next is clause 14.

Mr. Cohen: That is a little easier and I can explain it a
little more meaningfully. As you know, we exempt from
the capital gains tax principal residences, and the purpose
of clause 14 is to extend the definition of “principal resi-
dence” to include a leased property. Many homes today
are bought on a lease, either short-term or long-term. The
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problem area is the long-term lease. A number of provin-
cial programs provide subsidized housing through
leasing.

Senator Benidickson: Do you mean there is an option to
buy?

Mr. Cohen: That would also be included, provided the
taxpayer was living in the property.

The Chairman: The wording is “a leasehold interest
therein or a share of the capital stock of a co-operative
housing corporation”. Those are generally provincial
enterprises, and that might be the principal residence of
the person.

Mr. Cohen: That is right.

The Chairman: And you recognize that in this section?
Mr. Cohen: Right.

The Chairman: Is that carried?

Senator Grosart: Mr. Chairman, how far does the defini-
tion of “principal residence” go in the act itself? Have we
referred, for example, to condominiums? They are not
leaseholds, but are principal residences in one sense but
not in the traditional sense of the privately-owned dwell-
ing. Could you give a definition of “principal residence”?

The Chairman: Section 54(g) of the act gives the
definition.

Mr. Cohen: There is no definition spelled out for a princi-
pal residence beyond section 54(g). To answer your specif-
ic question, however, relating to the condominium, which
I know has been the cause of some concern, it is our
understanding that the Department of National Revenue,
based on an opinion of the Department of Justice, holds
the view that a condominium is a principal residence. I
must confess that we thought about spelling it out, but
realized that doing so might raise more problems that it
would solve, because there are other types of ownership.

The Chairman: When a person buys a condominium he
acquires title to it and becomes the owner.

Mr. Cohen: I recall from my days in practice all this
difficulty with respect to what a person does own. I quite
agree with you as a legal man.

Senator Grosart: Would this apply also to townhouses?

Mr. Cohen: A townhouse is just a house, and it would
turn on the facts; it is certainly capable of being a princi-
pal residence. There is no question about that.

Senator Grosart: Then why was it necessary to ask for an
opinion from the Department of Justice as to whether or
not it was a principal residence in the case of a
condominium?

Mr. Cohen: That was necessary only because of the
peculiar nature of one’s interest in a condominium. When
you refer to a townhouse, I presume it is a situation in
which a person has bought the fee simple to the property,
just the same as buying any other house. My recollection
is that the ownership of a condominium is derived under
the authority of a provincial statute which gives, if you
will, an ownership interest in the third floor, north-west
corner. The land upon which the property is built is not
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owned. This raises all sorts of difficult legal questions as
to whether or not the taxpayer owns, in that colloquial
sense, the principal residence. That is the reason for our
concern with regard to condominiums.

Senator Grosart: The reason I raise the problem of the
townhouse is that as a matter of semantics a townhouse
can be really nothing more than a condominium, in that it
is row housing.

The Chairman: Yes, but the purchaser of a townhouse
obtains title to the land.

Senator Grosart: There are new developments in which
that is not so.

Senator Benidickson: That is a condominium scheme.

Senator Grosart: No, it is known as a townhouse, or row
housing, where the land, for various reasons, is not
owned.

The Chairman: That may be something that Mr. Cohen
and his department may have to consider in the near
future.

Senator Flynn: Going further, to qualify the type of lease
that is a principal residence, a condominium is clearly the
ordinary ownership.

The Chairman: It is a matter of interpretation. The pur-
chase of townhouses without title to the land is becoming
more common now. I am not right up to date in this, but I
think I understand the condominium principle pretty well.
It may require provincial statute law. Some may exist, but
I do not know of it.

Senator Flynn: The problem in the case of a long-term
lease is that the owner may not have an immovable right,
but only a personal right. That had to be considered, but
not under the civil law, because the lease gives an immov-
able right, a real right.

The Chairman: Does clause 14 carry?
Hon. Senators: Carried.
The Chairman: We turn now to clause 15, Mr. Cohen.

Mr. Cohen: Clause 15 is simply a correction of the
French translation.

The Chairman: Senator Flynn, have you nothing to say
with respect to the translation in clause 15?

Senator Flynn: I do not know; I did not read it.

The Chairman: In the meantime, we will carry it and
return to it if you do not like it.

Senator Lang: Carry it in English!

The Chairman: Shall clause 15 carry?
Hon. Senators: Carried.

The Chairman: We will move to clause 16.

Mr. Cohen: Clause 16 corrects a technical feature of
section 60(m) of the Income Tax Act, which now prevents
an intended deduction for taxpayers. This section is a
carry-over from the pre-1972 taxation statute and was
dependent upon the existence of the federal Estate Tax
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Act. It provided a credit for federal estate taxes and was
keyed into the Estate Tax Act. When part of Bill C-259
eliminated the federal Estate Tax Act the section no
longer operated because it depended upon a reference to
that act. The clause before you simply makes the section
operative by redrafting it without changing the policy in
any way. It makes it no longer dependent upon the federal
Estate Tax Act.

The Chairman: On page 15 in that clause there is some-
thing more with respect to provincial succession duties
applicable to certain properties.

Mr. Cohen: That is all part of this correcting amendment.
There is no change in the policy.

The Chairman: Paragraph 60(m.1) on page 15 is the
amendment.

Mr. Cohen: That is what was dependent upon a reference
to the federal Estate Tax Act.

The Chairman: And there is no other change to the
proposed law?

Mr. Cohen: No, sir.

The Chairman: This is just a restatement, eliminating the
reference to the Estate Tax Act?

Mr. Cohen: Yes, so that the section can work.

The Chairman: Are there any questions with respect to
this clause? Shall clause 16 carry?

Hon. Senators: Carried.
The Chairman: We now come to clause 17.

Mr. Cohen: Clause 17 simply extends the ambit of those
authorized to sell income-averaging annuities. Under the
provisions of the tax reform bill it was limited to life
insurance companies, and it is now extended to permit
trust companies to sell this special type of income-averag-
ing annuity so that three will be no lack of neutrality in
the competition between the two types of institutions.

The Chairman: Shall clause 17 carry?
Hon. Senators: Carried.

The Chairman: Clause 18 relates to the consequential
clause 10.

Mr. Cohen: That is right. There are several subclauses
contained in clause 18. Clause 18(1) is a technical amend-
ment which orders the sequence of deducting Canadian
and foreign exploration and development expenses. The
amendment provides that foreign exploration and devel-
opment expenses will be deducted first, then Canadian
exploration and development expenses. The reason for
the change is that we have much more limited scope in
how you can use the foreign exploration and development
expenses and much wider latitude in using the Canadian
exploration and development expenses, and therefore it is
in the interest of the taxpayer to be able to use the more
limited deduction first and have the broader deduction
available.

The Chairman: The foreign deduction has to be related
to his foreign source income.

Mr. Cohen: That is right; but his Canadian could also be
used up against his foreign income. If the Canadian E & D
gets used up against his foreign income, he cannot use his
foreign E & D.

Senator Grosart: I am a little perplexed by the use of the
phrase “foreign exploration.” I know it is a short-cut.
Really it is not foreign exploration. It is exploration by
foreigners.

Mr. Cohen: No; it is exploration carried on outside
Canada by a canadian company. It is a defined term used
in the statute. It applies to Canadian companies carrying
on exploration outside Canada. It is foreign in that sense.

Senator Mcllraith: It is exploration in foreign territory. It
is not foreign exploration.

Mr. Cohen: It is not exploration by a foreigner.

Senator Grosart: It is a very bad phrase. I do not like the
phrase.

Senator Connolly: There is a statutory definition for it.

Mr. Cohen: Yes. It is defined in paragraph 66(15)(e) of the
Income Tax Act.

The Chairman: And it is defined as you stated it?
Mr. Cohen: That is right.

The Chairman: The clauses are carried?

Hon. Senators: Carried.

The Chairman: We go on to clause 19, on page 19.

Mr. Cohen: Clause 19 covers a lot of territory. Clause
19(1) really is just clarifying. There are a number of refer-
ences in the statute, in section 70, as to when a deemed
realization on death occurs. Subclause (1) is really clarify-
ing whether that deemed realization is to occur immedi-
ately before or after the individual died. It is purely clari-
fying and does not change any of the basic policy that was
contemplated in the tax reform bill itself. But there was
some ambiguity experienced by lawyers. Essentially this
is saying that it does not matter whether it was before or
after.

Senator Flynn: I wondered why the amendment was
made.

Mr. Cohen: Lawyers seem to feel that we should clarify
it, to make sure that it does not matter. So we did.

Senator Flynn: A day may make a difference, so far as
shares and quotations on the stock exchange are
concerned.

Mr. Cohen: That can affect the value. That is a relevant
fact. With regard to the before or after, we wanted it to be
on a consistent basis.

Senator Lang: I gather the effect of this is that if a man
should die, and he was a principal executive officer of a
company that depended on his skills and abilities, the
value of his “A” shares may go down to minus 50 per cent,
but the Exchequer will pick up the tax based on their
value before he died.

Mr. Cohen: The act does not specify one way or the
other. I think, senator, that is an administrative practice.
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the answer is that where you have a holding which is
affected by death, that ought to be discounted into the fair
market value even during his lifetime. For example, the
shares of a one-man company are often valued at some-
thing less than shares which are widely held, even during
the lifetime of that man, for precisely that reason.

The Chairman: You have that in certain areas of legisla-
tion. I think that in the federal succession duty, the inheri-
tance tax, that duty was recognized.

Mr. Cohen: The old Income Tax Act was silent on the
question. It is open to anybody to argue the value.

The Chairman: Clause 19 continues for a number of
pages. It deals with different subject matters.

Mr. Cohen: It deals with different subject matters, all
dealing with the problem of death and what happens on
the deemed realization of capital property. The second
subclause in clause 19 is concerned with what we call the
rollover to the spouse. This is a situation where an
individual dies and leaves his property to his spouse.
Whether it is from the husband to the wife or from the
wife to the husband, it does not matter; there is no
deemed realization of the capital gains at death.

There were a number of problems that emerged in the
practical application of this section, particularly as they
concerned property that was left through a trust. A typi-
cal example is a will which provides life income to the
spouse, the remainder to the children. There were a
number of problems involved. Often the estate was
charged with payment of death duties for life legacies and
things of that sort. This accommodates all of the problems
of which we are aware, those posing difficulty in the
proper application of this section.

The rules themselves are quite complex. I believe they
deal with the problem, and I believe we have not had any
adverse criticism or suggestions from the professionals
who are working with this section. Everyone seems to be
reasonably satisfied that mechanically it works.

Senator Flynn: With regard to cases that have been set-
tled, will they be adjusted?

Mr. Cohen: Yes. I think I can say without exception that
everything in this measure before you is retroactive to
January 1, 1972, the date that the tax reform bill came in.

Senator Hays: Turning to page 24, is that also part of
clause 19? If a property is transferred from a farmer to
his son after death, is the son automatically regarded as
being a farmer?

Mr. Cohen: Yes. Clause 19 refers also to the farm rollov-
er on the transfer not to the spouse, but to a child.

Senator Hays: Or a grandchild.
Mr. Cohen: Or a grandchild.

Senator Hays: Whether they were actively engaged in the
business at the time of death?

: Mr. Cohen: The property has to be used as a farm at the
time, either by the farmer or by his family.

Senator Hays: If it were being used as a farm, and the
son was driving a truck, he would be regarded as being a
farmer, as far as the act is concerned?
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Mr. Cohen: Not the son; but the father was.

Senator Hays: But then the son could be. Does he actual-
ly have to be engaged in farming—

Mr. Cohen: The son? No. The property in question has to
be used as a farm, either by the father or the son, at the
time of death. That is the critical test. If the father were
farming and the son were living in the city, that would be
all right; and vice versa.

The Chairman: When we say ‘“son,” the statute says any
children.

Mr. Cohen: That is right.

The Chairman: A child is defined to include the child of
the child, and therefore it includes the grandchild and
great grandchild. You go down the line quite far.

Shall clause 19 carry?
Hon. Senators: Carried.
The Chairman: We now go to clause 20, on page 25.

Mr. Cohen: Clause 20 is in the same vein as clause 19,
clarifying this business of before death and after death,
and making certain and clear that it does not matter.

The Chairman: Then you should note that we were right
on the amendment that was made in committee.

Mr. Cohen: That is right.

Clause 20 also includes the extension of the farm rollov-
er—that is, the rollover from the father to the children—
that was originally proposed when the bill was first intro-
duced in the other place, as a rollover on death. Clause 20,
as amended, now indicates that it is extended to transfers
or sales during lifetime.

The Chairman: That is on page 26?
Mr. Cohen: That is correct, Mr. Chairman.
The Chairman: Clauses 20.1 and 20.2 deal with that.

Senator Flynn: Does this apply in the case of a transfer
from a father to a son and a susequent transfer from the
son to his son?

Mr. Cohen: Yes, senator.

Senator Flynn: I am not speaking of a direct transfer
from the farmer to the grandson, but a transfer involving
three generations.

Mr. Cohen: There is no limit as to the number of times
one can avail oneself of this section.

Senator Hays: So we have a new tax act.

Senator Grosart: The phrase used is a child, a child of his
child, or a child of his child’s child. This would seem to
assume that it must be in a direct line. Would it exclude,
for example, a grandson who was, in effect, the nephew of
the previous owner? I think that is an important point. Let
us say I am the grandson of the man who owns the farm.
In other words, my father did not own it, but I am the son
or the daughter of the—

Mr. Cohen: I think I understand what you are asking,
senator. Let me answer you, perhaps not directly, but by
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trying to explain more clearly how it works. Let us take
an individual and call him Mr. “A”. Mr. “A” can transfer
property to any of his children or any of his grandchil-
dren—

The Chairman: Or any of his great grandchildren?

Mr. Cohen: Yes, right down the line. However, if Mr. “A”
transfers the property to son number one, then son
number one has to start over again. He can only transfer,
using this rollover, to his direct descendents. He cannot
transfer to his brother’s son, although his father could
have.

Senator Grosart: That is the point I wanted to clarify.
The Chairman: Are there any other questions?

Senator Sparrow: There is no provision in this bill with
respect to the family farm corporation. Could you explain
why that provision was not included?

Mr. Cohen: I think I will defer on that one, if I may. The
minister spoke on that point in the House of Commons. It
is really a matter of policy, so I think I should defer to the
minister on it.

The Chairman: Perhaps you would make a note of that,
Senator Sparrow, and put it to the minister when he
arrives.

Do you have a question, Senator Benidickson?

Senator Benidickson: If my understanding is correct,
clause 20 was amended in the other place.

Mr. Cohen: That is correct, senator.

Senator Benidickson: This, of course, gives ground for
difficulty again. I have gone back to the original bill as
introduced, which does contain explanatory notes. Were
there many amendments in the other place? I did not look
at them in detail.

Mr. Cohen: No, senator.

Senator Benidickson: Could we have some indication with
respect to the clauses that have been changed—

The Chairman: We have dealt with some of them. If you
look at page 26 of the bill as passed by the other place,
clause 20.1 is a new clause that was added in the other
place. This deals with “inter vivos transfer of farm prop-
erty by farmer to his child”, and that runs through to page
29 and covers various amendments. The second amend-
ment made by the other place is dealt with in clause 20.2
and is to be found at page 29 of the bill as passed by the
other place, running through to page 30. This, again, deals
with the inter vivos transfer of property. That clause
states that if the child is not 18 years of age—I think that is
the age limit—and the child sells the property, the child is
not subject to any gain that there might be, but any
capital gains tax that might apply is the burden of the
transfer or—that is, the father—who made the original
inter vivos transfer.

Is that correct, Mr. Cohen?
Mr. Cohen: That is correct, Mr. Chairman.

Senator Benidickson: Mr. Chairman, when you give us
references to page numbers of a version of Bill C-170, are

those the page numbers in the bill as originally introduced
in the other place, or—

The Chairman: The page numbers I have given you are
in the bill as passed by the House of Commons.

Senator Benidickson: The one where there is a blank
insofar as explanatory notes are concerned?

The Chairman: That is correct.

Senator Hays: There is one other question I should like to
ask.

Mr. Cohen: May I interrupt you, senator, in order to
finish off that point?

There is another amendment that flows out of this in
connection with inter vivos rollover of the farm property
to the child. You will find it on page 127, clause 75(19) and
(20) of the third reading version of Bill C-170. This is part
and parcel of the same thing, but I give you that reference
so that your question is completely answered.

The only other amendment that was made in the other
place appears on page 63 of the third reading version of
Bill C-170, and it is clause 35(6.1). If you wish, when we get
to it, I will explain to you what the nature of that amend-
ment is. Those were the only amendments made in the
other place.

Senator Hays: If the farmer gives his property to his
spouse, then she becomes the farmer insofar as this bill is
concerned, does she not? You mentioned “his child.”

Mr. Cohen: I should not do that.

Senator Hays: Well, this appears in the bill as well.
Mr. Cohen: It is somewhat interchangeable.

The Chairman: Shall clause 20 carry?

Hon. Senators: Carried.

Senator Lang: If the under 18 years of age transferee
realizes a loss on the sale of the property, does that loss
revert to the father?

Senator Flynn: It seems to, yes.
Mr. Cohen: No, sir.

Senator Lang: The answer seems to be “no”; in other
words, it is a one-way street?

Mr. Cohen: He would have the loss.
Senator Lang: The father would have the loss?

Mr. Cohen: The child would have the benefit of the loss,
not the father.

Senator Lang: But does the father have the benefit of the
loss?

Mr. Cohen: No, senator.

The Chairman: In that case, the marginal note is incor-
rect. The marginal note says: “Gain or loss deemed that of
transferor.”

Mr. Cohen: May I take a moment out for consultation?

The Chairman: Yes, certainly.
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Senator Lang: I just read the clause and it does not seem
to carry the loss back to the father.

Senator Benidickson: Which clause are you referring to?
The Chairman: Clause 20.2 on page 29.

Mr. Cohen: It seems I answered too quickly. The answer
is neither “no’” nor ‘“yes”. This is the same regime that we
apply where property is transferred between spouses. As
you will recall— and this has been the law for many, many
years-where property is transferred between spouses or to
children under the age of 18, the income from such prop-
erty—not the gain from the disposition of such property,
but the income from the property—has always been
attributed back. In the tax reform legislation we attribut-
ed back to the spouse the net taxable gain or the net loss—
not the actual loss, but the net loss—and that is also true
for the child. It is possible that what the child would have
to do is take into account his gains and losses on the
transfer of the property, and the net loss, if there is a loss,
would be attributable back to the transferor, not the
actual loss per se. That is somewhat technical.

Senator Lang: I follow.

Mr. Cohen: I am sorry, I stand corrected again. It is the
net gains that are attributed back.

To answer your question I should start from the begin-
ning. If there is one piece of property transferred and it is
sold at a loss, the loss does not go back to the transferor. It
serves to reduce the net gains that are going back to the
transferor, but the loss per se cannot go back to the
transferor. I am sorry to confuse you.

Senator Flynn: Or the transferee?

Mr. Cohen: The losses available to the transferee are his
loss to start with; he can use that and carry it forward. It
is not likely to happen very often, but the real purpose of
the provision is, with a child under 18, to prevent a tax-
payer from easily avoiding his own high marginal rate of
tax. For example, if I owned a farm and somebody
approached me to buy it, I would have to bring any gain
as part of my income. If there were not some limitation on
this I could simply give the property to my infant child,
who has no other income, and he would sell it, which
would just be defeating some of the purpose of the act.
This is really an anti-avoidance provision. It is not very
likely, in other words.

Senator Flynn: The reason is not that clear when you
take a loss.

Mr. Cohen: It is not likely to happen that there would be
a loss in this situation; but if there is, the loss cannot be
taken advantage of.

Senator Lang: It seems to me it should cut both ways.

Senator Flynn: You can amend it again. You are bound to
do that for years and years.

The Chairman: When the bill is being reprinted after the
Senate has passed it, what do we do with the marginal
note? It is not part of this statute; it is there for informa-
tion. However, if it is not actually corrected we should
take it out, should we not?

Mr. Cohen: Yes, sir. I will draw that to their attention.

Senator Flynn: It remains in the statute.
The Chairman: We do not need any amendment.

Senator Flynn: But it remains in the statute just the
same.

The Chairman: We do not take it out.
Senator Connolly: It has to be corrected.

Senator Lang: I would leave it in there. It might affect the
judge.’

The Chairman: The marginal note is not a direction to
the court.

Senator Lang: But some judges can be persuaded it is.
The Chairman: There is always the court of appeal.
Senator Lang: That is what we like, too.

The Chairman: Shall clause 20 carry?

Hon. Senators: Carried.

The Chairman: We will decide about the marginal note.
Now clause 21.

Mr. Cohen: This, again, is concerned with what a debtor
may realize when he settles his debts. For example, if I
borrow $100 and I am able to settle that debt by repaying
only $90, in a sense I have a gain and some of that gain
should be brought to tax. On the other hand, if I manage
to settle the debt in circumstances where I am literally
bankrupt, it is a settlement with my creditors because I
am not solvent, and section 80 of the Income Tax Act has
a special regime. The amendment before you in clause 21
is of a relieving nature. It ensures that the capital cost of
the depreciable property, or the adjusted cost base of
other capital property, will not be reduced a second time
where a debt was extinguished or cancelled, giving rise to
a gain in the debtors hands. It is a technical explanation.
There was some concern that as the section was drafted it
was working inappropriately and harshly on the taxpay-
er. The purport of the amendment is simply to clarify it
and make sure that it is working properly.

Senator Lang: You could not collect it anyway.

Mr. Cohen: No, but we do not want to tax it; that was the
problem.

The Chairman: Shall clause 21 carry?
Hon. Senators: Carried.

The Chairman: Clause 22 concerns the expropriation of
foreign property.

Mr. Cohen: Yes, sir. This clause brings a new and very
complex provision into the Income Tax Act. It is not
applicable to many people, but to those concerned it is
very important. It provides rules for determining the
income of a taxpayer who has had a business carried on
abroad expropriated by a foreign government. A number
of Canadian corporations face this problem. Essentially,
the clause permits the taxpayer to defer the recognition of
income for tax purposes until such time as his investment
has been recovered. That is the main purport of the
clause. It is very complex in its detail.
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Senator Hays: Out of his profits at home base?

Mr. Cohen: No, sir. If I have a business expropriated by a
foreign government what they give me is paper, a lot of
bonds. There is always a difficulty of first of all knowing
how much those bonds are worth; and secondly whether I
will collect on those bonds. What the clause is designed to
do is not bring you to tax until you have recovered your
investment.

Senator Hays: That particular investment?
Mr. Cohen: Yes, on that transaction alone.
Senator Connolly: Recovered it and brought it to Canada.

Senator Beaubien: You mean you have disposed of the
bonds, you have been able to sell the bonds?

Mr. Cohen: If you have been able to sell the bonds that is
a realization. However, very often these bonds are not
assignable.

Senator Flynn: Let us experiment.
The Chairman: Even some of those bonds carry interest.
Mr. Cohen: Yes, sir.

The Chairman: The person whose property has been
expropriated and has received those bonds is entitled to
apply the interest in reduction of his capital.

Mr. Cohen: That is right, sir. The sequence is your invest-
ment capital, the capital gain, if any, and, last but not
least, the interest, if any. You take the first dollars in and
apply them in that sequence.

The Chairman: When you have got all that back and you
start making any money, you come back into the act?

Mr. Cohen: That is right.

The Chairman: This is certainly a relieving clause in
every sense of the word. Clause 22 runs from page 30 to
page 40.

Senator Connolly: In a word, what does it mean?
Mr. Cohen: It helps.
Senator Flynn: They are trying to be fair.

The Chairman: Is there any detail in that part of it that is
not included in the explanation you have given summari-
ly, Mr. Cohen?

Mr. Cohen: No, sir. It is a very complex clause in work-
ing it out, but that is the substance of it.

The Chairman: As you have stated it here?
Mr. Cohen: Yes, sir.

The Chairman: Are you satisfied with the clause, honour-
able senators? Shall it carry?

Hon. Senators: Carried.
The Chairman: That takes us to clause 23.

Mr. Cohen: Clause 23(1) is a correction of the French
version.

Clause 23(2) is an important relieving clause. It exempts
from tavation various forms of income accruing on prop-
erty awarded to a person under 21 years of age in respect
of a personal injury.

The Hounorable John N. Turner, Minister of Finance: I am
sorry to be so late, Mr. Chairman. The delay was in the
House of Commons.

Senator Connolly: You should say you were delayed in
the other place.

Hon. Mr. Turner: This is the other place.

The Chairman: I was going to take the word “other” out.
This is “the” place.

Hon. Mr. Turner: It is nice to be here anyway—for a visit.

The Chairman: Would you finish dealing with clause 23,
Mr. Cohen?

Mr. Cohen: The best example is the thalidomide prob-
lem, where moneys have been put aside for children and
held in trust until they come of age. The purpose of this
clause is to exempt that income from tax. It is very much
a relieving provision for these exceptional circumstances.

Senator Connolly: It is only because of those exceptional
circumstances that this is done, and does it apply only to
thalidomide children?

Mr. Cohen: No, sir. It is any award as a result of a
personal injury. The problem was that very often these
awards are not available to the child; they are held in a
mandatory trust fund, and to tax that income as it
accumulates in a trust fund—

Senator Connolly: Would that apply also to someone inca-
pable and who perhaps would only have to draw a portion
of the income? I mean a mentally or physically incapable
person.

Mr. Cohen: The nature of the incapacity can be physical
or mental, but it must be a fund that flowed out of an
award. There must have been an accident or something.

The Chairman: The wording of the clause is:

...an award of, or pursuant to an action for, damages
in respect of physical or -mental injury to the
taxpayer.

Senator Connolly: And the income from the fund is not
taxable in the hands of the disabled person.

Mr. Cohen: Not until he has reached his majority.

Senator Flynn: What is the reasoning behind that? Some-
body would be injured in an accident and would receive,
say, $200,000. I think that would mean an income of
$15,000 a year. That would not be taxable. What is the
reasoning behind it?

Mr. Cohen: I suppose the reasoning is that there has to
be a damage awarded here.

Senator Flynn: I agree.

Mr. Cohen: It is a matter that, more often than not, that
is an award, and these awards are set on the basis of not
taking into account the tax considerations. If you were
assuming that the $200,000 was going to generate $10,000
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or $15,000 of income annually, and that a lot of that got
taxed, you would have the case where the moneys avail-
able would not be as great as those which they thought
would be available for the benefit of the child who suf-
fered that injury.

The Chairman: There might be another consequence.
Senator Flynn: I have no objection to it, but—

The Chairman: Another consequence might be that
instead of getting a judgment for $200,000, if you said in
court to the jury that they would have to increase this
amount because this amount was going to be subject to
tax, there would be greater penalties on the people being
sued. It seems logical to exempt the income until the child
is 21. After that, the child presumably is getting the award
of $200,000 because he is just as unhealthy after the age of
2L

Mr. Cohen: That is true, senator. It is an arbitrary line,
but I suppose that line has to be drawn somewhere.

Senator Flynn: I have no objection, but I do not see the
reasoning behind it.

The Chairman: In the case of anything that is relieving,
we have no objection. Is the clause carried?

Hon. Senators: Carried.
The Chairman: Clause 23 is carried.

Now, Mr. Minister, we have you here and we know that
you are under some pressure. Supposing we could stop at
clause 23 for the moment, honourable senators, as we
have some general questions we want to ask the minister
and this would be the time to do it.

I can think right away of a recommendation that the
Senator committee made, Mr. Minister, in connection with
the construction industry, wherein there was a practice
under which the construction people, if they had a con-
tract running into a number of years, would make a
return on the completed contract at the time they com-
pleted the contract. There was nothing in the statute over
those years that permitted that to be done, but that was
the practice. In following that practice, the income tax
division said the company would have to include the total
amount of the completed contract and they would not
entitle the company to withhold from that any withhold-
ing taxes, any withholding amount of money, that they
might need for purposes of making sure that all bills
would be paid. The income tax division said that they
might withhold for a while but that they would have to
return income for the full amount of the contract when
the contract was completed. There was nothing in the law.
We suggested in our report that some time, somewhere, a
question may be raised as to the authority for this. Some
administrative official in the income tax division, in
administering the law, may disallow a return on this basis.
I was wondering whether there was any particular reason
why this was not dealt with.

Hon. Mr. Turner: I would like to ask Mr. Cohen to
describe some of the problems.

Mr. Cohen: Senator, if I may, subsequent to the time of
your report, we met with representatives of the construc-
tion industry and reviewed the contract method. There

was not general agreement amongst everyone as to how
exactly to codify these rules. It was agreed, with their
co-operation, that we would have the Department of
National Revenue issue an interpretation bulletin, which
would give everyone a chance to look at the way these
rules are operating, particularly in the construction indus-
try itself. If that bulletin were satisfactory, we would then
consider codifying on the basis of the bulletin, when the
facts were known and we had had a chance to operate
them.

I might mention that that bulletin was issued only in the
last three weeks, and we will meet again with the con-
struction industry after they have had a chance to work
under these rules.

Senator Connolly: When you talk about codification, you
mean incorporating whatever rules you would derive
from that ruling into the statute?

Mr. Cohen: That is right, the completed contract method
developed as an administrative practice, but there was
nothing officially from the Department of National Reve-
nue on that. What the association really wants is to get
that administrative practice brought into the statute. We
are quite content to do that, once we are satisfied that
everybody knows exactly what is meant by the completed
contract method.

Senator Lang: This is a very general question to the
minister. There seems to be a belief held by some people,
even in moderate income groups, and by those who have
now completed their 1972 tax forms, that the rate of tax
has gone up invisibly under the new tax system, as
opposed to the pre-1971 system, probably in the bracket
structures. I was wondering if the minister could give us,
in any general way, a comparison as to the dollar volume
of revenue generated, as of this date, from personal
income taxes, as of this date, compared with as of, say, a
year ago from this date, under the old system?

Hon. Mr. Turner: Mr. Chairman, we have not a compari-
son of what the revenue is under this system and what it
would be under the old system. As a matter of fact, we
have not a complete assessment yet of the revenue, of
course, on the 1972 fiscal year. In terms of the increased
revenue, it is due largely to two factors.

First, there is the very strong expansion of the economy,
particularly in the fourth quarter of 1972 and through the
first quarter of 1973. The second reason is that inflation
compounds itself against the progressive tax system, and
it brought in much higher revenues than were anticipated
at the time of the reform. I venture to say that if you were
to put those same factors against the pre-reform system,
you would not have too much difference in revenue. In
order to make sure that does not happen, there was a
gradual reduction on the first $500 through until 1976, a
reduction of 17 per cent down to 6 per cent in the next
three years. It is just an added assurance that the new
system does not provoke more revenue than the old
system.

I think it is fair to say that if you add the February
budget to this situation, the tax return from Canadian
citizens has again been reduced by $1,300 million which,
applied across the board, would be equivalent to a 12 to 13
per cent tax cut.
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Compounded to that, there is the raising of the exemp-
tions—single, from $1,500 to $1,600; married, $2,850 to
$3,000, and so on. There is also the indexing system, pro-
posed, which will ensure that the raising of tax rates will
not result automatically from inflation boosting one
income group into another tax bracket. When we add
these figures conclusively, it might be interesting to pro-
ject that against the old system. Here again, the increase
in revenue is largely expansion in the economy and the
effect of inflation.

The Chairman: Mr. Minister, may I interject this point?
When the then Minister of Finance was before our com-
mittee, he was asked a question along that line. I think his
statement was that, if you took all the tax provisions of
Bill C-259 and followed them right down to 1976, you
would find not an increase by 1976 but an actual reduc-
tion in the overall amount that would be collected.

Hon. Mr. Turner: Certainly, if you take that de-escalation
on the first $500, that would be true.

Senator Connolly: Are we talking only about personal
taxes?

The Chairman: Yes.
Senator Connolly: Not about personal and corporate?

The Chairman: The then minister was talking about
both.

Senator Connolly: What are you talking about now—both
or personal only?

The Chairman: What the minister is now talking about, I
take it, is the personal income tax, when answering Sena-
tor Lang.

Hon. Mr. Turner: I think the senator was talking about
personal income tax.

Senator Lang: Yes.

Senator Flynn: I intend to put a question later on
anyway, maybe in June, to see how many people have
filed returns, because I would like to compare the actual
number with the prediction of your predecessor, who said
that the new system would exclude from the payment of
income tax so many hundreds of thousands of people. I
wonder whether events will prove this true.

Hon. Mr. Turner: It may not be proven true, Mr. Chair-
man, because inflation has brought a lot of other people
back on to the income tax rolls. It would therefore be
pretty difficult to make a calculation.

Senator Benidickson: There has also been an increase in
the work force.

Senator Flynn: What you are suggesting is that adjust-
ments and so on have not kept pace with inflation.

Hon. Mr. Turner: I am saying that part of the problem of
trying to assess whether Mr. Benson’s predictions to this
committee were right or not would be having to ascertain
how many people were brought back on to the income tax
rolls because of inflation of incomes bringing them back
into the brackets, how much would result from produc-
tivity putting them into higher salary ranges and how

much would result from the expansion of the economy. It
would be pretty hard to calculate that for you.

Senator Flynn: I am quite sure that when you calculated
your budget you took all these factors into account.

Hon. Mr. Turner: Well, I was not thinking about two years
ago, I was thinking of tomorrow, senator.

The Chairman: Senator Sparrow, you had a question
which we thought you should reserve until the minister
was here.

Senator Sparrow: Thank you, Mr. Chairman.

In the transfer of farm property from father to son,
there is now to be no tax attracted to that transfer, but
there is no such provision for a family farm corporation.
Would you explain to us the purpose of leaving the family
farm corporation out of the amendment?

Hon. Mr. Turner: Basically, we must consider that what
we have done here is to make an exception to the general
rule of a deemed capital gain on death as it applies to the
family farm. We did that for a number of reasons. First of
all, we did it for sociological reasons. We wanted to pre-
serve the family farm, making sure that one generation
could pass it to another generation. In the second place,
we did it because we believe agriculture and the produc-
tion of agricultural produce—particularly when part of
our problem in the cost of living is a shortage of supply—
is a socio-economic fact which we want to promote. But
this is an exception. The family farm was made an excep-
tion from this general rule in the February budget
retroactive to January 1, 1972.

We extended it as well during the lifetime. The honour-
able senator knows that the tax-free transfer is now effec-
tive during the lifetime on the same condition, namely,
that the farmland remains in active cultivation of agricul-
ture and that the ownership remains in the family.

Senator Sparrow: Thank you.

Hon. Mr. Turner: Now, incorporation affects mostly large
holdings. Incorporation was basically made for manage-
ment of farms from a tax point of view or an estate
planning point of view. Shares are easier to pass in part
than farmland. Proper planning can allow the shares to
be passed during the lifetime of the father to the children
quite easily, and if I were to get into the tax-free transfer
of incorporated family farms, then I would really be into
the tax-free transfer of every business in this country—

Senator Lang: Hurrah!

Hon. Mr. Turner: —because it would be difficult to distin-
guish that. While we were dealing with land owned by
people directly, then we had specific considerations that
differentiated it from any other kind of business: first, the
importance of family farming; second, the volatile nature
of land; third, the high capitalization of the farm; and,
fourth, the lack of liquidity. Now, these problems are
much easier met if you break down the farm unit into a
corporation and then transfer the shares over a lifetime.
That is the reason we stopped short of that.

Senator Benidickson: Mr. Chairman, when we deal with
changes in the Income Tax Act we are dealing only with
taxpayers, but from the overall social aspect would the
minister have any comment to make as to the percentage
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of the working force or the percentage of people able to
work, including unemployed, who are not personal
income tax payers? Do you happen to know that percent-
age? And how many people are in the work force but earn
too little, under our system of exemptions, to get any of
what we are talking about here today in the way of bene-
fits, reductions and things of that kind?

Hon. Mr. Turner: We could get that information for you,
Mr. Chairman, and send it to the committee.

Senator Benidickson: Even if most of what is in this bill is
of benefit or of relief advantage to the taxpaying portion
of the population, the only way a government can help the
others would be through social policies such as changing
the family allowance and so on.

Hon. Mr. Turner: That is so.

Senator Benidickson: And by doing what you did in your
budget when you relieved the amount of import taxes and
sales taxes on certain commodities such as foods, chil-
dren’s clothing and the like.

Hon. Mr. Turner: Basically, it has to be done, as you say,
through social policy, although we have in the budgets of
May and February raised the basic old age pension, raised
the guaranteed income supplement and escalated both
against the cost of living.

Senator Benidickson: And helped students.

Hon. Mr. Turner: We have helped students, yes, but here
again we have to have deductions against income, and you
are talking about the people without income. By escalat-
ing the tax brackets and the exemptions we keep the
lower level of taxability the same compared to the cost of
living. So we have tried to use the tax system in that sense
to keep the same marginal rates.

Senator Flynn: We got much more than we expected
before the election, but, if the figures that you are going to
give to Senator Benidickson are to be useful, they should
cover the years 1969, 1970, 1971 and 1972. Would that be
possible?

Hon. Mr. Turner: We might give them to you from 1957
and 1958 as well, senator. I would be glad to do that.

Hon. Senators: Hear, hear.
Senator Flynn: You can start from 1956, then.

Hon. Mr. Turner: I would be glad to give you the overall
picture. I might say that the economic realities change.
The economy is in a far higher growth cycle this spring
than it was last spring, and, as the chairman said, we are
expected to bring forth different economic policies to
reflect different economic realities.

Senator Flynn: Political realities are economic realities,
too, I suppose.

Hon. Mr. Turner: And vice versa.

Senator Benidickson: What would you consider the most
practical basis for providing these figures? Would you
consider that we should look at the eligible work force or
the existing work force when we are relating it to
non-taxpayers?

Hon. Mr. Turner: We will try to compile it on both
assumptions, senator, and we will do it over a period of
time which will show some useful trends.

Senator Connolly: Mr. Chairman, the last time we had the
privilege of having the Minister of Finance here was when
we had the tax reform law at the end of 1971. At that time
the critical question before the committee was the posi-
tion which was taken by the then minister, Mr. Benson,
with reference to the suggested amendments proposed by
this committee. Since that time there has been reconsider-
ation given—which is what Mr. Benson promised this
committee would be given—to about seven or nine differ-
ent proposals for change. Would it be fair to ask the
minister how many of those have now been dealt with,
and, perhaps, what remains to be dealt with, or if those
that have not been implemented cannot be?

Hon. Mr. Turner: I think that is a fair question, Mr.
Chairman. It underlines some of the very useful work
done by this committee in the review of the tax reform
bill, and I think it might be useful for the country to know
and for this place to understand what has happened to its
suggestions. I can give you a list of amendments in this
bill now before the committee, Bill C-170, which respond
to the commitments made by Mr. Benson when he
appeared before this committee.

Senator Flynn: In December, 1971.

Hon. Mr. Turner: In December, 1971. At that time Mr.
Benson promised that—and I think his cryptic words
were—‘“‘something would be done” in connection with
several points that were raised by the Senate.

Now, what were the promised commitments? First of
all, gifts of certain types of property to charities: In virtue
of subclause 35(7) of this bill, C-170, the donor may value
the gift between fair market value and zero.

Secondly, in-kind distributions from employees’ profit-
sharing plan: In virtue of subclause 49(2) of Bill C-170 the
property is deemed to be disposed of by the plan for
proceeds equal to cost amount to the trust. This means
that no gain or loss in respect of the property is recog-
nized in the hands of the beneficiary until it is disposed of
by him.

Thirdly, there was an undertaking to deal with in-kind
distributions from deferred profit-sharing plans. In virtue
of clause 51 of this bill capital gains of a plan accrued
after 1971 on in-specie distributions are not taken into
account in computing the beneficiary’s income until he
disposes of the property.

Fourthly, implementation of foreign accrual property
income, the FAPI In virtue of clause 78 of this bill a
further two-year delay is proposed for the starting date of
the FAPI rules; and, indeed, I have given an undertaking
to the country that I am looking at these rules very seri-
ously indeed and hope to have an announcement before
too long.

Fifthly, tax-exempt non-resident investors. In virtue of
subclause 68(2) of this bill provision has been made for the
Minister of National Revenue to issue a certificate of
exemption to certain non-resident persons, who are
exempt in the country of their residence, so that they will
be exempt from withholding tax.
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Sixthly, six-year instalments for certain deemed capital
gains. By reason of clause 58 of this bill, in certain
instances an increase in tax occasioned by deemed capital
gains may be paid in six equal annual instalments. There
was some concern on the part of this committee that
immediate payment would place an undue burden on the
taxpayer.

Seventhly, there is now an exemption from departure
tax rules. If the committee will turn to clause 9 of the bill
you will find that temporary residents of Canada who
during a ten-year period are not resident in Canada for
more than 36 months will be exempt from the departure
tax rules. So, if you are not in the country for more than
three years out of ten, those rules will not apply.

Now, Mr. Chairman, in addition to the foregoing, the
Senate review of Bill C-259, as it was then, raised a
number of points, and several of these points have been
met by amendments proposed in Bill C-170, even though
there was no commitment by Mr. Benson in respect of
those matters raised by your committee. I have already
dealt with the commitments.

The following is a list of several important amendments
in Bill C-170 dealing with matters raised by this commit-
tee, but which were not the subject of undertakings by Mr.
Benson in response to your questioning. They were, how-
ever, adopted by me.

Senator Benidickson:

elsewhere?

And not necessarily raised

Hon. Mr. Turner: Well, I can say that these amendments
were prompted by recommendations of this committee.

First, deferral of capital gain on inter-generation trans-
fer of farm property. I shall be talking about that later.

Second, inclusion in the definition of “principal resi-
dence” of property held under a lease. This is in the bill.

Third, refundable dividend tax account of an amal-
gamated corporation will include such accounts of pre-
decessor corporations immediately before the amalgama-
tion.

Fourth, the inclusion of debt obligations issued on June
18, 1971 in section 16. This is dealt with in clause 3 of this
bill.

The Senate suggested a number of problems encoun-
tered in determining the cost of ineligible investments.
Problems such as these led to the proposed repeal of the
special tax on such investments. In other words, we elimi-
nated that tax altogether. I think the tax conceptually had
a lot of merit, but it turned out to be too complex. Every
small businessman in the country had to spend a fortune
on tax lawyers and accountants and I did not think it
worth it, so I scrapped it. This committee was concerned
about that.

I think that is a summary of some of the action that was
either committed by my predecessor to this committee or
was prompted by suggestions made by this committee.

Senator Connolly: Mr. Chairman, could I just follow up
on that by saying this; I think that statement is a very
important one for this committee. I am not too sure that
the reporter got all of the words, and I wonder if the
minister could supply a copy of the statement from which

he has read to the reporter so that we can be sure our
record is right.

Hon. Mr. Turner: I certainly shall ensure that proper
supporting documentation is given to the reporting serv-
ices of the Senate.

Senator Connolly: I should also comment that it looks as
if the minister came prepared for just such a question,
because it is an accounting by him for an undertaking
that was made over a year ago—indeed, a year and a half
ago—because Mr. Benson gave us the same undertaking
when he came before us when we were studying the bill
even before we actually had it. Now, are there any out-
standing items?

Hon. Mr. Turner: Mr. Chairman, I just wanted to say that
I would never dare to come to this committee without
being prepared.

Senator Connolly: I think the minister is well prepared
wherever he is.

Senator Flynn: Well, you could take a risk and you could
consult with Senator Connolly before.

Hon. Mr. Turner: I can say quite truthfully that I did not
get tipped off, but I would have been disappointed if
somebody had not put the question.

Senator Connolly: I think it is very important for this
committee to have this record made, and I am delighted,
as I am sure all the members of the committee are delight-
ed, that the results of our inquiry have been so fruitful.

Mr. Chairman, the only other matter I want to raise is
this. I think perhaps the minister could confirm my under-
standing that all these changes that have now been imple-
mented will date back to the effective date of the original
bill, January 1, 1972.

Hon. Mr. Turner: All these amendments that I have recit-
ed are retroactive to January 1, 1972, and will take effect
as if the original recommendations of the Senate had
immediately been enacted at the time of the bill.

Senator Connolly: I wish the press were here so that they
would know what the effect of the Senate’s work has been
upon the taxpayer.

Hon. Mr. Turner: That is up to you, Mr. Chairman—to sell
that.

Senator Hays: Mr. Chairman, may I ask the minister a
question?

The Chairman: Certainly.

Senator Hays: In clause 6(1)(b) where we are talking
about livestock and basic herds, I am wondering why we
cannot include bull semen with livestock.

Hon. Mr. Turner: Maybe we are out of date.

Senator Hays: I think we are out of date. If I might make
an explanation, Mr. Minister, 70 per cent of all dairy cattle
in Canada, which number millions, and a big percentage
of all dairy herds in Canada no longer keep bulls. They
buy semen and, therefore, I think it should be included
with livestock.
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Hon. Mr. Turner: I understand that Mr. Cohen gave an
undertaking that the department would look into it, and
we will. One of the problems I found, Mr. Chairman, when
I took over this portfolio was that there were not many
people in the department or the Department of National
Revenue who knew too much about what went on on the
farm.

Senator Connolly: You come here and you’ll find out!

Hon. Mr. Turner: So when I took over this portfolio, we
set up—frankly, at the instance of Pat Mahoney, and it
was a very good idea—an interdepartmental committee of
Finance, National Revenue and Agriculture so that we
could continue to examine, on an ongoing basis, the
application of the Income Tax Act to the agricultural
community to see that this law works down on the farm.

As a result of that, we received recommendations
regarding the family farm, the taxation of quotas, the
valuation of animals not in the basic herd, and so on, that
are found in this particular bill. That will be an ongoing
process, and I will raise the question asked by Senator
Hays with that committee.

Senator Lang: It seems to me that the Department of
Transport should be brought in, or is that too subtle? I
was thinking of s-e-a-m-e-n!

Mr. Chairman, I am led to believe that some of the
nightmarish qualities of this legislation came about
because the drafters were under tremendous pressure to
produce the results within a limited time frame. As a
result we have, first of all, this tremendous amount of
cross-referencing and, in my opinion, an inadequate
breakdown by subject matter. Secondly, as the bill now
stands there has been, as a result of what I mentioned, a
distortion, almost a desecration of the English language to
fit certain mathematical concepts, Would the minister
consider referring this act to a committee of expert drafts-
men somewhere, who might at their leizure, not under
pressure, attempt over a period of years to redraft the
whole act into a more understandable form?

I say this seriously, because in my opinion it is very
important that our law, no matter on what subject, should
be capable of being understood by an intelligent, well-
informed layman, in addition to lawyers and chartered
accountants. This is a long-term suggestion, but I think it
is important that we attempt to put into English which
will be generally understandable, at least, the basic con-
cepts underlying the act. Those concepts are not too dif-
ficult to understand, but they are certainly not readily
identifiable out of this piece of legislation. I do not know
whether this is feasible, but I just put it forward.

Hon. Mr. Turner: I sympathize with the points taken by
Senator Lang. A tax statute is not the easiest reading in
the world in any country or language. It is obvious that
this statute will take a good deal of time to digest, even by
the accounting and legal professions. I have given an
undertaking to the country and to both professions,
through the Canadian Institute of Chartered Accountants
and the Canadian Bar Association, that I will continue to
move to take the rough edges off tax reform where I find
them, where hardship results or is anticipated, where
drafting irregularities appear which would unduly com-
plicate the statute and where its results had not been
contemplated by the draftsmen. We will continue to do

that. This also applies to cases in which Canadian busi-
ness at home or abroad is prejudiced.

Now, in order to re-draft this statute we would have to
reorganize some of the concepts. It is not just a word
game; it is a concept game; and one cannot be severed
from the other. I would be very reluctant to put this
statute back in the mill.

Senator Lang: I am not suggesting that, but only the
question of drafting.

Senator Connolly: Have the Canadian Tax Foundation,
the Canadian Bar Association or the Canadian Institute
of Chartered Accountants ever made a similar suggestion
to that of Senator Lang?

Senator Benidickson: Is it in their interest?
Senator Connolly: I think it is in the interest of all.

Senator Flynn: Perhaps the suggestion put forward by
Senator Lang should be considered in the light of the
comments we heard from lawyers who appeared before
the committee who had endeavoured to obtain informa-
tion from the officials of the department and were not too
happy. All lawyers expert in income tax legislation are on
the same level now; no one knows. I do not know if expert
draftsmen would be able to do the job proposed by Sena-
tor Lang.

[Translation]

The Hon. Mr. Turner: It is always a question of human
nature. You know, the great experts, the old people
always resist change because it puts youth in the same
position. The same thing happened with the revision of
the Civil Code of the Province of Quebec. All the proce-
dural experts were opposed to it while all young lawyers
were in favour. Why? To achieve equal opportunities.

Senator Flynn: At that time, I belonged to the youth
group.

[English]

The Chairman: Are there other questions which senators
wish to put to the minister?

Mr. Minister, it is not thatwe do not like your company—we
do—but we have been getting along very well with Mr.
Cohen, and he has been staying clear of any commitments
on policy. The chairman, of course, will protect him in
that regard.

Hon. Mr. Turner: Thank you, Mr. Chairman.

The Chairman: Unless there is an unforeseen develop-
ment, we could continue with Mr. Cohen. We have now
proceeded as far as section 30 of the bill, so we are moving
along.

You did not mention one of our top priorities, the non-
resident-owned investment corporations. They are not
equated to a non-resident individual in the treatment you
have accorded them.

Hon. Mr. Turner: By way of preamble, should the commit-
tee decide in its wisdom that it wishes me to return, I will
be available. I am located in the West Block. That applies
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to the companion pieces of legislation for 1972, Bills C-171
and C-172.

For investments in Canadian property the NRO effec-
tively remains a conduit, or pipe—that is, its tax treatment
is substantially the same as the treatment given non-resi-
dents. Thus capital gains on taxable Canadian property
are taxed at 25 per cent to the NRO and gains on other
Canadian property are exempt when realized. These gains
may be distributed tax free to shareholders by way of a
capital gains dividend. Interest, dividends and other
categories of income are taxed at 25 per cent (15 per cent
before 1976). When the earnings are distributed, the tax is
refunded to the NRO and the dividend will attract the
non-resident withholding tax of 15 per cent or 25 per cent
depending on the treaty situation of the shareholder.

While these rules effectively provide a conduit treat-
ment for Canadian investment, the NRO has always
borne tax on foreign income. Such income would, of
course, not bear Canadian tax if received directly by the
foreign investor. Under the act as it now stands foreign
income remains taxable in the same way as Canadian
source income. Capital gains on foreign investments are
not taxed when realized by the NRO, but would attract
the non-resident withholding tax when distributed.

The shares of an NRO are treated for the purposes of
the capital gains tax in the same manner as the shares of
any other Canadian corporation. The shareholder will be
taxed on any gain if the shares represent taxable Canadi-
an property in this hands.

Senator Benidickson: While the minister is present, Mr.
Chairman, would you permit a short question with
respect to one of the other bills which was referred to us?
We might then not require his presence further. This
relates to the act to amend the Customs Tariff and the act
to amend the Excisd Tax Act. The amendments to the
Customs Tariff, in the main, provide easier access to this
country, without tariff barriers, for products from under-
developed countries.

Hon. Mr. Turner: Right.

Senator Benidickson: Senator Connolly indicated that a
certain number of countries had taken similar action.

Hon. Mr. Turner: Right.

Senator Benidickson: I wondered whether the United
States was among those countries.

Hon. Mr. Turner: That is the only country which, aside
from us, has not yet taken action.

Senator Benidickson: That was the answer to my ques-
tion. Thank you.

Senator Grosart: I asked a question earlier today refer-
ring to the magnitude of the scope of the preferences now
granted by us to the developing countries. I asked the
question because of the exemptions appearing in the
revised Customs Tariff Act, section 3(2). They appear on
page 2 of the act as passed by the Commons. There was
also the statement of the minister that it is the govern-
ment’s intention to exclude the preferential system at the
outset, to limit the number of sensitive products, mainly
textile products, and to exercise export restraint. My point
is that the bill is not all that generous to developing

countries. Most of their manufactured and semi-manufac-
tured products are now admitted free.

Would the minister tell us, firstly, what is the dollar
volume of the exemptions compared to the present
volume of imports? I think we have one figure of $160
million. I would like to know what part that is of the total;
and, particularly, what is the quality and nature of the
respective exports which will still be under the old tariff
rates and not under the preferential rates, (a) in view of
the exemptions in the bill, and (b) the intention to exercise
executive authority to proscribe other items.

Hon. Mr. Turner: I would like to ask Mr. Rod Grey, the
Assistant Deputy Minister, to deal with that rather techni-
cal question.

Mr. Rodney de C. Grey, Assistant Deputy Minister, Depart-
ment of Finance: Mr. Chairman, in the exclusions in the
second part of the section, where there is a long list of
tariff items, essentially what is excluded from the previ-
ous general provision are agricultural products, which are
the subject of special preferential rates set out in the
following pages.

Items omitted from the exclusions are the non-agricul-
tural tariff headings which appear in what essentially are
the food chapters of the Customs Tariff. This is probably
a complicated way of drafting it, but it happened to be the
shortest way.

By general international agreement each country put
forward, on a completely unilateral basis, those tariff
items covering agricultural products for which it was
prepared to offer preferential rates.

The other items to be excluded, which are more of a
safeguard action, are those textiles and other products
where we have asked for, or have negotiated, export
restraints by other countries. It seemed to us unreason-
able, for example to ask the Government of Japan to
restrain their exports and at the same time give a new
tariff preference to some less developed country which
would be competing with Japan in this market.

Senator Grosart: Is that not the whole purpose of the
preferences, to give that preference to developing coun-
tries over the developed countries?

Mr. Grey: Not in those very special cases, senator.
Imports from, say, Japan, or from other developed coun-
tries, not only face the tariff, but those countries are
asked by us, under the threat of surtax action, to impose a
quantitative restraint on their exports. It seemed unrea-
sonable to contemplate that we would be increasing the
discrimination against them, while at the same time
asking them to deny themselves normal commercial
opportunities in the Canadian market. I would think that
our list of exclusions on that basis will be found to be
shorter than that of any other industrialized country.

Senator Connolly: What was that again?

Mr. Grey: The point I was making, senator, was that our
list of exclusions—

Senator Connolly: In Canada?

Mr. Grey: Yes—is shorter than that of other industrial-
ized countries. I think that Japan and the EEC have held
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out more products from their tariff preference scheme
than we have.

Senator Grosart: The question I would like answered is
what are the sensitive areas of exclusion from the point of
view of, say, some developing countries with which we
have had traditional trade? What are the items that they
would object to now and say that we have not been
generous enough? You used the word “sensitive.” You are
thinking of sensitive in your own terms, ‘“sensitive,” on
our side. What items, in the agricultural, manufacturing
or semi-manufacturing areas would they complain about?
Some of us go to these countries and are faced with this
question. May I say that I am now a constant reader of
yours, and I congratulate you on your excellent study for
the Canadian Economic Policy Committee. I read it a few
weeks ago.

The Chairman: Will your answer be a long one?

Mr. Grey: No. On the agricultural side, the problem we
faced were representations from those Commonwealth
countries which are underdeveloped. They did not want
us to extend preferences to competing imports from coun-
tries not in the Commonwealth.

Senator Grosart: Particularly the Caribbean.

Mr. Grey: That is one of the reasons why some agricul-
tural products are not in the selective list of preferences.

Senator Grosart: What products, if I may ask?
Mr. Grey: I think the major one is rum.
Senator Hays: And whisky.

Mr. Grey: In the industrial sector, the main thing that we
were excluding, that developing countries might be com-
plaining of, are textile products. Unlike the United States,
the competition in the Canadian market for textile prod-
ucts comes largely from East Asia, and we do not have
special arrangements with very many of the developing
countries. Colombia, Mexico and India are ones that we
are concerned with. They are competitive with the
Canadian market over a very narrow range, primarily
because our market has been open to Japan for a longer
period than have the markets of Europe.

The Chairman: We must get back to the bill.

Senator Grosart: I know that the minister wishes to get
away. My final question is: Developing countries see a
conflict between the preferential system we offer and the
action we take in connection with VER. How many coun-
tries are involved? I think about seven or eight.

Mr. Grey: You are referring to so-called voluntary export
restraints. The weight of those are there with Japan,
Taiwan, Hong Kong, and South Korea. Proportionately,
we have used this system less with developing countries in
Latin America. The scope of the voluntary export
restraint on those developing countries to which we will
now be extending the preferences is quite minimal.

The Chairman: Mr. Minister, as I said before, as much as
we enjoy your company, we will let you go about your
other duties. Should we again -need your help, we will call
upon you. Mr. Cohen has been getting along very well,
and we will now continue with him. I understand there
are no more general questions, which was the purpose of

inviting you here. I do not see that any other questions can
arise in the rest of the bill, but if there are we might need
to yell for help.

Thank you for coming, Mr. Minister.

Hon. Mr. Turner: Thank you, Mr. Chairman; and I want to
thank the members of the committee for their usual
courtesy.

Senator Connolly: Mr. Chairman, with reference to Bill
C-172, will the committee be dealing with that bill in any
greater detail than has already been done? I am wonder-
ing whether we will need Mr. Grey or the other officials
for our consideration of that bill when we reach it.

The Chairman: Let me put it this way, Senator Connolly:
Bill C-172 will be considered after we have dealt with Bill
C-170. At that time I will put you in the position where you
can give your own answer to that question, by asking you
to take over the chair while we are considering that bill.

Senator Connolly: I am very flattered, Mr. Chairman, but
I am afraid I may not be able to do that.

The Chairman: In any event, we cannot say “yes” or “no”
at this point.

Senator Connolly: I may ask Senator Beaubien or Sena-
tor Lang to take the chair in that event, Mr. Chairman.

The Chairman: We will now get back to Bill C-170.
Senator Connolly: Do you want Mr. Grey to wait?

The Chairman: Well, I think someone from the depart-
ment should be here.

Senator Benidickson: Is there any likelihood that we can
complete our consideration of Bill C-170 and get to these
other bills before 6 o’clock? We are now only about one-
third of the way through it.

The Chairman: I think we can move along fairly quickly
on the rest of it. I hope we will be through by 6 o’clock.

No words are being wasted, Mr. Cohen. We are now at
clause 24.

Mr. Cohen: Clause 24 concerns itself with the distribu-
tion of pre-1972 special surplus accounts. This is a reliev-
ing provision which is designed to make it easier for
corporations to make use of the special dividend proce-
dures under section 83(1) of the Income Tax Act.

Senator Lang: That clause does not relieve the section
where you get the 100 per cent penalty, does it?

Mr. Cohen: It does not eliminate it. That so-called 100 per
cent tax is still there. This clause is designed to make the
operation such that people will not run into that 100 per
cent tax as frequently as they might have previously. This
is very much a relieving provision to help corporations
avoid running into that tax. If a corporation deliberately
puts itself into that position, then that tax is still
applicable.

The Chairman: But there is a period of 90 days before the
minister makes his determination, is there not?

Mr. Cohen: That is correct, Mr. Chairman.

Senator Lang: Is that dealt with in clause 24?
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Mr. Cohen: It is partially dealt with in clause 24 and
partially in a later clause, the number of which escapes
me at the moment.

The Chairman: Shall clause 24 carry?
Hon. Senators: Carried.
The Chairman: We now come to clause 25.

Mr. Cohen: Clause 25 envisages an extension to the so-
called rollover rules in transferring property to corpora-
tions. It now will permit a resource property—that is, a
mineral property or oil and gas rights—to be transferred
to a corporation without running into any forced realized
capital gain. In that sense it is a relieving provision.

The Chairman: Clause 25(3) deals with the transfer of
partnership property.

Mr. Cohen: That follows from clause 25(1) and (2), which
deal with transfers by individuals and clause 25(3) deals
with the transfer from a partnership to a corporation.

The Chairman: Shall clause 25 carry?
Hon. Senators: Carried.
The Chairman: Next is clause 26, on page 45 of the bill.

Mr. Cohen: Clause 26, again, is a relieving provision. It
deals with what is called cumulative deduction account. It
prevents a new corporation formed by statutory amalga-
mation from being denied access to the small business
deduction; that is, the 25 per cent taxation rate on the first
$50,000 of income in the first taxation year of the amal-
gamated company. There was a technical problem in the
drafting which denied the amalgamated company in its
first year the opportunity to take advantage of the small
business deduction. This amendment is designed to clear
that up.

The Chairman: Shall clause 26 carry?
Hon. Senators: Carried.
The Chairman: We now move to clause 27.

Mr. Cohen: Clause 27, again, concerns itself with the
distribution of special surpluses. This amendment is
designed to deal with the problems which arise on liquida-
tion or the winding up of a corporation. Again, by and
large, this is a relieving provision and is designed to make
the rules work better and more easily, and more manage-
able when a corporation is wound up. There are a number
of technical aspects to it, but that is the substance of it.

Senator Lang: What was the problem which this is meant
to alleviate?

Mr. Cohen: It was really multifold, senator. One was with
respect to when the corporation’s fiscal year ended in the
instance of liquidation; and another was that there was no
sale from the corporation to the shareholders on winding
up. If there was a deemed realization, the rules did not fit
properly. These rules are designed to overcome those
obstacles.

Senator Lang: It seems to me the Income Tax Act as it
stands now is perfectly clear in this respect. I do not see
why we have to get into this type of thing.

Mr. Cohen: It is the capital gains coming out of the
corporation that poses the problem.

The Chairman: Otherwise, you would not have a
problem.

Shall clause 27 carry?
Hon. Senators: Carried.
The Chairman: Clause 28, on page 50.

Mr. Cohen: Clause 28 will permit a newly formed corpo-
ration to elect to be a public corporation from the date of
its incorporation, provided it meets the prescribed condi-
tions, before it is required to file a tax return for its first
taxation year. In effect, this gives a newly formed corpo-
ration time to get onside and meet the qualifications so
that it can be a public corporation for the whole of its first
taxation year.

The Chairman: So that if it gets onside at any time
during the first taxation year, it can be treated as though
it had been onside for the whole year?

Mr. Cohen: Exactly, Mr. Chairman.

The Chairman: And that is not possible under the
present law?

Mr. Cohen: No, Mr. Chairman. Under the present Income
Tax Act you have to meet the test throughout the whole of
the year, so that if it is a newly formed corporation it is
virtually impossible to meet the test.

Senator Beaubien: This permits a private company to
become a public company?

Mr. Cohen: That is correct, senator.

Senator Beaubien: What are the requirements for qualify-
ing as a public company?

Mr. Cohen: Generally speaking, senator, the require-
ments are that you have to have a minimum number of
shareholders, depending on whether they are holders of
common shares or preferred shares, and you have to have
gone through, if I may use the term, a public distribution.
You cannot simply be a private company with a lot of
shareholders; you have to offer your shares to the public.
If a corporation is listed on the stock exchange, it is
automatically a public corporation.

The Chairman: Shall clause 28 carry?
Hon. Senators: Carried.
The Chairman: Next is clause 29.

Mr. Cohen: Clause 29 concerns itself with the criteria for
qualifying as a foreign affiliate. The rule was that the
Canadian shareholder had to have at least a 10 per cent
interest in the foreign company in order to qualify it as a
foreign affiliate. This clause reduces that minimum from
10 to 5 per cent on an elective basis. This clause, when
adopted, would permit a few additional companies who
have less than 10 per cent interest in a foreign corporation
to qualify it as a foreign affiliate, if they so choose.

The Chairman: Shall clause 29 carry?

Hon. Senators: Carried.
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The Chairman: Next is clause 30.

Mr. Cohen: This is a technical correction with respect to
a problem dealing with partnerships. The purpose of this
clause is to clarify that the special elections available to
taxpayers in the computation of income are also available
to members of partnerships in the computation of their
partnership incomes. Such election has to be made by a
partner on behalf of all members of the partnership.

The Chairman: So many times in this bill and in the
Income Tax Act itself you use the word “elect” or “elec-
tion”. What discretion, if any, is there going to be in the
administration of this?

Mr. Cohen: Very little, Mr. Chairman. This term really
means two things. First of all, it means that you have to
meet the criteria which are normally spelled out, either in
the statute or, occasionally, in the regulations; and,
secondly, you normally have to elect in a prescribed
manner, which means filling out the prescribed forms.

The Chairman: That is not quite what I meant. If there is
a time factor in the election, is there going to be any
leeway, or will the door be shut if you miss by a day?

Mr. Cohen: Well, I am not responsible for the administra-
tion of the statute. Normally, we provide in the regula-
tions what the prescribed time period is. I suppose if you
are not within the prescribed time period, you are out of
luck.

The Chairman: Ordinarily, but in the regulations there
might be some discretion.

Mr. Cohen: Normally, I think the Department of Nation-
al Revenue is quite flexible. . .

The Chairman: Well, I have no comment!
Shall clause 30 carry?

Hon. Senators: Carried.
The Chairman: Clause 31.

Mr. Cohen: This is a technical amendment concerning
the taxation of trusts.

The Chairman: Clause 31 deals with the French
language.

Mr. Cohen: Subsection (1) is a correction of the French
language. Subsection (2) deals with the computation of
income of a trust. It is really designed to make sure the
income is not taxed twice.

The Chairman: We can certainly carry that without any
difficulty.

Hon. Senators: Carried.

The Chairman: Clause 32.

Mr. Cohen: These again are technical amendments per-
taining to the change in policy. They reflect little or no
change in policy. My comments here are really applicable
to both clauses 32 and 33. I do not know whether you want
to get into the detail of them all. They are really technical
amendments designed to make these rules make more
appropriate.

Senator Lang: I would like to know what the problems
are. I am not trying to get a free legal refresher course.

The Chairman: There must be problems that made you
make these changes. Without going into a lot of detail,
what was the problem? Was it that the rules were not
working?

Mr. Cohen: The most difficult problem was that of “par-
tial satisfaction.” Let me explain what that means. The
basic philosophy was that if you were the beneficiary of a
trust and the property was distributed out of the trust, it
was designed to be what we would call a rollover situation
and there would be no realization of capital gains. The
most severe problem that we encountered arose in cases
where instead of having the whole of your interest
redeemed in exchange for the property out of the trust
you got only part of your interest redeemed. For example,
suppose a will creating a trust and providing for the
payment of the capital property to a son, one half of it
when he attains the age of 25 and one half when he attains
the age of 30. When the child turned 25 he would get a
partial satisfaction of his interest in the trust and, as the
bill was previously drafted, that was going to occasion a
capital gains tax. It was not meant to. The most important
change here is to make sure that there is a rollover in that
situation, in this partial distribution. That is the kind of
problem.

Senator Lang: When does he get the whole tax?

Mr. Cohen: He never pays tax until he in fact disposes of
the property.

The Chairman: Shall that clause carry?
Hon. Senators: Carried.

The Chairman: You said that clause 33 belongs in the
same category.

Mr. Cohen: Yes, sir. The changes in clause 33 are really
of the same generic nature as those in clause 32, and I
have spoken to both of them.

The Chairman: The changes are of the same nature. It is
really the words “any capital interest or part thereof”.

Mr. Cohen: That is the change, the “part thereof”.
The Chairman: The “part thereof”?

Mr. Cohen: That is right.

The Chairman: Shall clause 33 carry?

Hon. Senators: Carried.

The Chairman: We do not spend too much time where it
is relieving, such as that. That takes us to clause 34.

Mr. Cohen: I think this clause speaks for itself.

The Chairman: This carries quite easily. That is the
over-65.

Mr. Cohen: That is right.

Senator Benidickson: This is the one from which refunds
on paid tax are expected.
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The Chairman: No. Clause 34 deals with extending the
allowance to people over 65, from $650, I think it is, to
$1,000.

Senator Benidickson: Somebody referred to it yesterday.
It was not $650 for long. It used to be $500.

The Chairman: Yes. The only answer I would make is,
whether it be $500 or $650, the big and real question is that
when this bill becomes law it is $1,000. Whatever it moved
up from does not give me that much concern. Shall that
clause carry?

Hon. Senators: Carried.
The Chairman: Clause 35.

Mr. Cohen: Clause 35 involves two additions to the type
of expenditures that will qualify as medical expenses.

The Chairman: I do not think we need waste much time
on this.

Senator Connolly: You dealt with that last night.
The Chairman: We dealt with that last night.
Senator Connolly: It is the full-time paid attendant.

The Chairman: The full-time paid attendant, yes. We
went into that pretty fully. I think we can pass that with-
out your help, Mr. Cohen.

Senator Benidickson: The only thing is that there has to
be certification as to the necessity of it from a medical
person.

Mr. Cohen: That is correct.
Senator Benidickson: That was not mentioned last night.

The Chairman: As part of that, on page 62 it deals with
the blind person and persons confined to a bed or wheel-
chair. There you have the $1,000 allowance. Then you
have the transportation problem.

Mr. Cohen: That is correct. That is the cause of the
amendment.

The Chairman: The amendment, Senator Benidickson,
will be at the bottom of page 63 of the bill as passed; it will
be the paragraph you see beginning: “(1.1)””. That is where
transportation services are not available. There was some
extension given as to providing the remuneration, and I
think even some relative, if they had a car, could drive the
person to where they could get medical services. Certain-
ly, I would say those provisions are so beneficial that we
will not hesitate very long on them.

Senator Benidickson: The benefits, of course, apply, do
they not, only if the distance is 25 miles for greater.

The Chairman: Yes, that is right. On page 64 it deals with
the gift. This was one of our top priority items, which you
have dealt with completely. If a man gives a gift of some
property in-specie of some kind or other and it is useful to
the organization or institution to which he gives it, if that
institution ultimately disposes of it at a gain, under the
original act I think the donor was going to run into capital
gains tax.

Senator Connolly: Or his estate.

Mr. Cohen: The donor would have run into capital gains
tax at the time of the gift.

The Chairman: That is right. We were concerned about
his estate. There might be the incidence of tax after he
died, in his estate.

Mr. Cohen: I think that is correct, senator, if what you
mean is that he made a gift in his will.

Senator Benidickson: Let me understand this. Suppose
somebody disposes of a painting; it is given to an institu-
tion to which the public has access, and is for public
benefit. Does he pay capital gains on the difference
between the current value and his cost, if it is a charity?

Mr. Cohen: It is easier for me to answer that question if I
get a little more specific about the particular institution. If
it is a gift of a paintaing to a public art gallery, there is no
deemed realization. On the other hand if there was a gift
of portfolio securities to a public art gallery with the
intent that the securities could be sold and the proceeds
used, perhaps to buy paintings, any accrued gain on that
stock would be subject to the deemed realization. The test
here is whether the gift is to an institution which can be
reasonably expected to use the property as part of the
operations of the institution. It might be a painting to a
gallery—

Senator Benidickson: Which they could dispose of and use
the proceeds for the benefit of their charitable operation.

Mr. Cohen: They are free to dispose of it; there is no
string attached. It has to be to an institution which can
reasonably be expected to keep it and use it. That is why I
talked about a painting to a gallery, a piece of land to a
boys’ camp looking for a site, that kind of thing. There is
no string attached, once the issue is settled at the time the
gift is made.

Senator Benidickson: I can remember we had the repre-
sentative of some charitable organizations before us when
I was here, and I cannot remember what brought about
their plight in that case.

The Chairman: The Montreal museum was represented
here at one hearing before us and their plight was the risk
that a donor takes if he donates something to an institu-
tion and at some subsequent period of time they dispose
of it. I think the incidence of the tax was going to go back
to the donor. Didn’t Bill C-259 make some provision for
that?

Mr. Cohen: No, sir. It would come in for tax at the time
of the gift, regardless of whatever happened.

Senator Benidickson: The position of the charitabl_e
organization was that they were is some plight about this
particular problem.

The Chairman: Yes, there was a plight, and we made a
recommendation.

Mr. Cohen: I think the minister has answered the recom-
mendation, but perhaps the truth of the matter is that he
has answered it in part; he has dealt with part of the
problem. Certain problems still remain. It is the differ-
ence between a piece of property intended to be used by
the charity in its operations, as opposed, by way of illus-
tration, to stocks and bonds, which obviously are not
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intended to be used but simply the value of them once
converted into money.

Senator Lang: What if I give my collection of paintings to
an art gallery, and borrow them back for the rest of my
life? I think this is done. Is that accepted as being to be
used by them?

Mr. Cohen: It is not intended to be used in that fashion.

Senator Lang: The art itself is a type of thing that is
normally to be used by an art gallery. It does not say
when.

Mr. Cohen: The answer to your question is that if you
give your paintings to the art gallery there is no deemed
realization. If you borrow them back the next day, the
Department of National Revenue may be very apt to say it
was a gift in the first place. But that is a matter of
particular interpretation of the facts.

Senator Lang: That is the way I think it should be left. Do
not put all this in the statute.

The Chairman: The recommendation we made on gifts,
bequests and devises was this:

. where capital property is transferred to a chari-
table organization or other similar tax-exempt organi-
zation by way of gift, bequests or devise, the taxpayer
should be considered to have disposed of the property
for an amount equal to the “cost amount” thereof to
him.

Senator Benidickson: This would eliminate the capital
gains.

The Chairman: At the cost amount.

Mr. Cohen: This amendment deals with that, though in
respect of certain kinds of property only.

The Chairman: I realize that, but we are in agreement
now. I think the limitation was advisable. You have put
that limitation in there so as to avoid any abuses. We were
looking at this to see how you people might look at it if
you had a broad exemption.

Mr. Cohen: That is correct.

Senator Lang: You can control this problem by control of
the use of the deductions at the other end. The only
difference to the tax department is that you are going to
take it as a receipt and set it off against income.

Mr. Cohen: That is exactly the point we are controlling.
There are no strings attached once the gift is clear. There
is mothing in the statute which looks beyond the date of
the gift and says that three years later the charity is
converted. There is no string attached here.

The Chairman: Whatever the problem was, it has been
dealt with. Is the section carried?

Hon. Senators: Carried.

The Chairman: On page 63, as part of that clause 35,
there was a point dealing with students. We carried that,
the educational provision. Then, the gifts of tangible prop-
erty, we have carried that.

Senator Lang: I see that students have to be ten hours a
week in the university. That is an awful lot of university
courses, ten hours a week, right now.

Mr. Cohen: I suppose ten hours is partially arbitrary,
designed to distinguish between a full-time student and a
part-time student. It is our information that most who
have a ten-hour curriculum, it is pretty well more or less
within the requirement.

Senator Lang: Ten hours a week is a lot; you would not
believe it.

Mr. Cohen: They may not attend ten hours a week, but I
think the course would set that out, that they should be
there.

An hon. Senator: That makes how many weeks a year?
Mr. Cohen: It is on a monthly basis.

The Chairman: We turn now to clause 36, on page 67.
What have you to say about that, Mr. Cohen?

Mr. Cohen: Clause 36 deals with the taxation of what are
called part-time residents. This is a person who comes to
Canada in the middle of the year or who leaves Canada in
the middle of the year. The bulk of the changes are
technical and deal with some of the anomalies that arose
out of Bill C-259.

The Chairman: We are getting very much into the use of
the word “anomalies” to explain a lot of circumstances.
What underlines the use of the word “anomalies”? What
were the anomalies?

Mr. Cohen: It is a question where, under the rules, it did
not seem to work out.

The Chairman: In which direction?

Mr. Cohen: These are relieving. By and large, the bill is a
relieving one.

The Chairman: Yes.

Mr. Cohen: This clause cuts both ways, but on balance it
is a relieving one.

The Chairman: Whom does it affect?

Senator Connolly: I think Senator Lang’s example was
one.

Senator Lang: Our main concern is that we did not inhib-
it the movement of employees of companies operating in
various countries, in Canada.

Mr. Cohen: This section does not deal with that. That
problem was dealt with by the method the minister men-
tioned, by the change in the departure tax rule, saying
that if you are here for less than three years over a ten
year period the departure tax rule does not apply. That is
what is causing the problem, with the mobile executive
who comes into Canada for a short period of time. This
section is a carry forward of a provision that has been in
the statute for a long period of time, dealing with how you
tax an individual who comes into Canada during a year
and stays on as a permanent resident or who leaves in
June and ceases to be a permanent resident of Canada.
How do you deal with the first six months of the year? He
is a part-time resident.



1230

Banking, Trade and Commerce

April 17, 1973

Senator Connolly: Has the old rule about 183 days resi-
dence gone out the window?

Mr. Cohen: That is still in our treaties and still in our
statute. If he would have more than 183 days in Canada,
he is deemed to be a resident. That is still in the statute.

Senator Lang: What part of this is not relieving?

Mr. Cohen: I would have to call on some assistance, if
you want the explanation. Perhaps we should deal with
sections 36 and 37 together. I wish to introduce to you Mr.
R. A. Short.

Mr. R. A. Short, Director, International Tax Policy Division,
Department of Finance: Honourable senators, if I may
speak to that one point, section 115 is the subject of the
next clause. It deals with a person who is a non-resident
throughout an entire year, and it makes reference to a
person who, in a previous year, had been resident in
Canada. A part-time resident, a person who during the
course of the year leaves Canada, is taxed on the portion
of the year when he was resident in Canada, under the
general scheme as it applies to all residents, and for the
portion of the year in which he was a non-resident he is
taxed under the general rules applicable to non-residents.

We have imported section 115 into the section 114 rules
relating to part-time residents. The particular reference in
section 115 to a person who had in a previous year ceased
to be a resident in Canada did not make any sense in the
context of section 114 which deals with a person who had
left Canada in that year. For this purpose we had to add
the words that you will see referred to in clause 36, (sec-
tion 114.1), “who has, in the year, or had, in any previous
year”. So that is the change to try to make the rules
appropriate for the part-time resident.

Senator Lang: So a non-resident who is non-resident for
a whole year can be taxed on his Canadian income if he
was a resident for part of the preceding year.

The Chairman: And on the income he has in the period
when he was resident in Canada during the year.

Mr. Short: In the period during which he was non-resi-
dent he would be taxed provided the income of course is
from a Canadian source.

The Chairman: The situation I am thinking of is that of a
resident of Canada who follows the sun for some period
of time. If he follows the sun for 183 days and then comes
back to Canada is he affected by this section?

Mr. Short: Ordinarily not, if he maintains his home, his
family and his affiliations, because then, basically, he is
resident in Canada. The fact that he is temporarily out-
side of the country for more than 183 days does not
matter.

The Chairman: I realize that. He has to completely dis-
sociate himself from Canada in order to lose his residen-
tial status for tax purposes, but what I am trying to
understand is, having that basic rule, how do you deal
with the situation where I am a non-resident for part of
the year and a resident for the rest of the year? If I were
in Canada for 182 days and I destroyed every tangible bit
of evidence that might identify me with Canada, then in
those circumstances would you say that this section
applied to the period I was non-resident? Say I had

severed my affiliations. I am trying to understand how
you can make sense out of our general rule as to who is a
resident and what he has to do in order to lose that
resident status, as against this language of resident part of
the time and non-resident part of the time.

Mr. Cohen: Senator, perhaps we are mixing two things
up here. This rule really deals with a once and a once only
type of situation. It is a situation where you have come to
Canada or you have left Canada in the middle of the year,
and we have to look at what happened before you came
and what happened after you left. Those are two different
things. It is not an annual repetitive thing. You are talking
of a situation where somebody is out of the country for
four months every year because he is following the sun;
he is wintering in the south. That individual undoubtedly
is a resident in Canada for the whole year, and this
section does not apply. It is not relevant because he is a
Canadian resident.

The Chairman: If a non-resident, who comes to Canada
for part of a year, hs any Canadian sources of income
during that period, is he subject to tax on that Canadian
income?

Mr. Cohen: I think that is correct.

Mr. Short: For the period of the year which he was
non-resident he will be  taxed by Canada as a non-resi-
dent. In other words, he will only be taxed on any income
he earned from sources in Canada, but when he becomes
resident in Canada he will then be taxed on his world
income, as is every other person resident in Canada.

The Chairman: Okay.

Senator Lang: Is that Canadian tax at the 15 per cent
withholding rate?

Mr. Short: No. These rates do not apply to income from
business or employment. The taxation of a non-resident
on income such as dividends, interest, royalties and so on
is subject to the non-resident withholding tax under an
entirely separate part of the act.

Senator Lang: In other words, he is taxed at the full rate
on his Canadian income, even though he is not a resident?

Mr. Short: On his Canadian-source business and employ-
ment income, yes.

The Chairman: What is his marginal rate? The marginal
rate for Canadian-source income or his whole income?

Mr. Short: His Canadian-source income.
The Chairman: Do clauses 36 and 37 carry?
Hon. Senators: Carried.

Senator Connolly: Were you intending to finish this pﬂl
this evening, Mr. Chairman, or were you contemplating
adjourning until tomorrow?

The Chairman: I was contemplating that we would finish
this bill, if at all possible, before six o’clock. I was hoping
that if we could get this consideration through now we
might be in a position to report the bill. Can we continue
now?

Senator Hays: Yes, let’s get on with it.
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The Chairman: Clause 38, Mr. Cohen.

Mr. Cohen: Clause 38 concerns the disposition by a non-
resident of what we call taxable Canadian property.
There is a whole set of amendments to the rules to make
these rules work a little better.

The Chairman: We were all through the original provi-
sions which we criticized, I think.

Senator Lang: What was the problem?

The Chairman: It was simply the procedures that had to
be followed where a non-resident was disposing of
Canadian land, and I believe Canadian securities, too.

Mr. Cohen: If he had substantial interests.

Senator Lang: What was the problem, or perhaps I
should ask what was the loophole?

Mr. Cohen: It was not a question of a loophole; on the
contrary, the rules were too tough.

The Chairman: The requirements to complete a sale were
too stringent. It made the position of the purchaser too
difficult.

Mr. Cohen: That is correct, and these provisions are
relieving provisions.

Senator Lang: Does that mean we no longer have to get
that silly affidavit?

Mr. Cohen: Oh, yes, you need the affidavit, buut these
rules make it easier to get it.

The Chairman: And the affidavit is not as silly as it was
before—let’s put it that way.

That takes us right through to page 71, I believe. Does
clause 38 carry?

Hon. Senators: Carried.

The Chairman: Mr. Cohen, clause 39 deals with foreign
tax deductions.

Mr. Cohen: That is correct, sir. The most important
change here is that it is now recognized as a credit as
opposed to a deduction when the tax is paid to a foreign
state. It used to be dealt with as a deduction—

I apologize; that is not accurate. Clause 39 is essentially
a technical amendment to clarify the formula under
which the foreign tax credit is computed.

The Chairman: Does clause 39 carry?
Hon. Senators: Carried.

The Chairman: And now we move to clause 40 on page
76.

Mr. Cohen: This a purely technical correction of the
draft.

The Chairman: Any questions on that?
Shall it carry?

Hon. Senators: Carried.

The Chairman: Then, clause 41.

Mr. Cohen: It is the same kind of provision as far as
mutual funds are concerned as I described for public
corporations. If you are starting up a new mutual fund
trust, this gives you time to get on side.

The Chairman: Carried?
Hon. Senators: Carried.
The Chairman: Clause 42.

Mr. Cohen: This is about non-resident owned investment
corporations. I think the minister spoke to this.

The Chairman: He indicated in the statement he made,
and which you are going to supply to the reporter, the
treatment that had been given in the bill, and I am sure
that the committee recalls that. Even though we say yes,
and carry it, that does not mean that at some stage we
may not think there should be something more than that.

Shall clause 42 carry?

Hon. Senators: Carried.

The Chairman: Clause 43 is also concerned with NRO?
Mr. Cohen: That is correct.

The Chairman: We had the minister’s statement, so we
need not dwell further on that. Shall clause 43 carry?

Hon. Senators: Carried.
The Chairman: Then, clause 44.

Mr. Cohen: This is a relieving provision in connection
with dividends paid by co-operatives. We have a basic 15
per cent withholding tax, and this now provides that
where the recipient of that is an exempt taxpayer, the
co-op is excused from deducting that 15 per cent. The old
rule meant that the co-op deducted the 15 per cent, and
then the recipient got it back.

The Chairman: I am glad they show more sense on this
than they do with the Canada Pension Plan. They make
the deductions, and then you have to claim them back.
You may not even be eligible for the plan, but they still
make the deductions and you have to claim them back.

Shall clause 44 carry?
Hon. Senators: Carried.
The Chairman: Clause 45.

Mr. Cohen: This is purely consequential, as a result of
the elimination of the ineligible investments tax.

The Chairman: Shall the clause carry?
Hon. Senators: Carried.
The Chairman: Clause 46.

Mr. Cohen: The same explanation insofar as credit
unions are concerned.

The Chairman: Shall it carry?
Hon. Senators: Carried.

The Chairman: Clause 47.
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Mr. Cohen: This concerns taxation of insurance corpora-
tions. They are mainly of a technical nature. They make it
clear that the provisions apply not just—this is going to be
complex—for the purposes of computing the business
income of a corporation but generally for computing the
income of the corporation from any source, be it business,
property or otherwise.

The Chairman: This really deals with the section in the
Income Tax Act which preceded Bill C-259, which origi-
nally made out the conditions for taxation of life insur-
ance companies, and you are making some changes now.

Mr. Cohen: That is correct, sir.

The Chairman: Mr. Benson, when he was before us, said
it was time for some changes.

The next question, having got that far, is: Are the
changes of a beneficial nature to the companies?

Mr. Cohen: I think, on balance, the answer is yes,
because most of them have been discussed with represent-
atives of the insurance industry.

The Chairman: Shall it carry?
Hon. Senators: Carried.

The Chairman: I think we had some insurance people
before us last fall, and at that time it was indicated that
discussions were going on.

Clause 49.

Mr. Cohen: Clause 49 is the provision which is of great
interest to this committee. This is the roll-out of securities
from an employees’ profit-sharing plan.

The Chairman: That is right, and we certainly carry that
one. Is it carried?

Hon. Senators: Carried.

The Chairman: That brings us to clause 50 on page 88.
There is one in here that deals with deferred profit-shar-
ing plans. Which one is that?

Mr. Cohen: That comes later. I am not sure where it is
coming, but I know it is coming.

The Chairman: You have ‘“earned income’” in here, so
what is the purpose of this?

Mr. Cohen: This is a relieving amendment which affects
the amount you can contribute to a registered retirement
savings plan. Without going into the mechanics of it, the
effective definition as it previously read was that instead
of being able to contribute 20 per cent of your earned
income, you could only contribute about 162/3 per cent,
and this restores it to what was always intended, the 20
per cent.

The Chairman: At page 89 they talk about refunds of
premiums to estates.

Mr. Cohen: That is a second relieving amendment, sir.
There was concern that if an individual died and left the
proceeds of the registered retirement savings plan to his
spouse, the spouse could not put it into her registered
plan. If it went through a will, it lost its quality; this
amendment preserves the character of the refund if it
moves through a will and out to the spouse.

The Chairman: If she took it and re-invested it in another
registered retirement savings plan, then it certainly would
not flow.

Mr. Cohen: That is right, sir.

Senator Lang: These do not attract tax during their
existence?

Mr. Cohen: The plans themselves are exempt.
The Chairman: Shall clause 50 carry?

Hon. Senators: Carried.

The Chairman: Now we come to clause 51.

Mr. Cohen: This is the roll-out of securities from a
deferred profit-sharing plan.

The Chairman: Since this does what we recommended, I
should think it should be carried.

Shall it carry?
Hon. Senators: Carried.
The Chairman: Then, clause 52 on page 95.

Mr. Cohen: This also concerns taxation of the insurance
industry.

The Chairman:
recommended.

This is something that I think we

Mr. Cohen: I believe that is correct, sir.

The Chairman: As a matter of fact, I have notes on it
here. It is beneficial in the sense, I thihk, that it was
transferring any capital gain from a life company on an
investment in segregated funds.

Mr. Cohen: Yes, it concerns segregated funds.

The Chairman: And them back to the
policyholder.

carries

Shall the clause carry?
Hon. Senators: Carried.
The Chairman: What about clause 537

Mr. Cohen: Clause 53 simply changes the word “or” to
“and”.

The Chairman: Shall it carry?
Hon. Senators: Carried.

The Chairman: You know, we might have a general law
to say that wherever the word “and” is used, you may, if
necessary, substitute the word ‘“‘or”.

Then we come to clause 54 dealing with farmers and
fishermen.

Mr. Cohen: This is a relieving provision to simplify the
way farmers and fishermen report their tax on an instal-
ment basis.

The Chairman: I think it is pretty clear. I read it and I
though I understood it, so it must be all right.

Shall it carry?

Hon. Senators: Carried.
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The Chairman: Then, clause 55.

Mr. Cohen: This deals with the same kind of problem as
it affects individuals who pay quarterly instalments.

Senator Benidickson: When you say “the same”, do you
mean it is the same as for farmers and fishermen?

Mr. Cohen: Yes. The amendment for farmers and fisher-
men was very consequential on this one.

Senator Lang: Why is this better?

Mr. Cohen: Well, it just clarifies the basis. You are enti-
tled to pay your instalments on the lesser of what you
think this year’s income will be or something based on last
year’s. What we have done is to redefine, without chang-
ing the policy, what that last year’s calculation may be in
order to make it easier for people to work it out.

The Chairman: You just calculate your instalments on
the basis of what your tax was last year. The only trouble
is that if you get a reassessment, and you get it later in the
year than the time you pay the first instalment, there
could be some difficulty.

Hon. Senators: Carried.

Senator Benidickson: Is there something new in this bill
that makes it obligatory for a person to pay by instal-
ments the tax on income that has not been subjected to
deduction at source?

Mr. Cohen: There is nothing new, no.

Senator Benidickson: Except perhaps in administration in
the Department of National Revenue.

Mr. Cohen: There is nothing new.
Senator Benidickson: Nothing new?
Mr. Cohen: No.

Senator Benidickson: It is simply proposed for the
administration of the Department of National Revenue as
a better method.

Mr. Cohen: The Department of National Revenue really
worked out a practice which made better sense out of the
old rules, which were difficult to handle. Everyone report-
ed on the basis of practice, rather than the law. We have
codified the practice.

Senator Benidickson: The payments by instalment of tax
on income which has not been subject to deduction at
source is calculated on what base? Is it last year’s income
of a similar nature?

Mr. Cohen: No, there is a choice. It can be calculated on
the taxpayer’s estimate of his income for this year. It used
to be last year’s taxable income with last year’s or this
year’s rates applied. Even Senator Hayden said it is last

year’s tax.
The Chairman: Yes.

Mr. Cohen: It never was last year’s tax; that was the
practice.

The Chairman: Yes.

Mr. Cohen: We propose to amend the law so that it can
now be safely based on the actual tax liability last year.

Senator Benidickson: What are the penalties if that is not
done?

Mr. Cohen: Interest.

Senator Benidickson: It it an automatic percentage of the
tax after, for instance, the expiry of a quarter?

Mr. Cohen: No, it is interest.
Senator Benidickson: Is it interest on the non-payment?
Mr. Cohen: That is correct.

The Chairman: The interest is calculated on the period of
time that the government has not had your money when
they should have had it.

Mr. Cohen: That is correct.

Senator Hays: How can we obtain the interest from the
computer when it has made a mistake and continues to
bill us?

Senator Benidickson: What is the rate of the interest?
Mr. Cohen: 6 per cent.

The Chairman: Does clause 56 carry?

Hon. Senators: Carried.

The Chairman: Clause 57 is the provision for corporation
instalments. There are no problems there. It is straightfor-
ward reading, unless someone has a question on instal-
ment payments by corporations?

Shall clause 57 carry?
Hon. Senators: Carried.
The Chairman: We now move to clause 58.

Mr. Cohen: Clause 58 is the provision which allows six
years to pay the tax on deemed realization on death or on
leaving the country.

Senator Hays: We suggested 20 years.

The Chairman: At some time or other we may wish to
make it 10 years. Does that now go through to page 1027
Does all that deal with the corporation instalment basis
for payment of tax?

Mr. Cohen: Yes, sir, it is a long provision.

The Chairman: Yes, I know; I read through it once and
thought it was complicated. I am a great believer in being
more concise in these matters. I would rather say, “Not-
withstanding anything else anywhere in the income tax
law, this is it”.

Mr. Cohen: It is the “this is it” that takes all that time and
all those words, sir.

The Chairman: Shall clause 58 carry?
Hon. Senators: Carried.

The Chairman: We come now to clause 59.
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Mr. Cohen: Clause 59 is purely consequential on the
discussion we just had with respect to instalments.

Senator Benidickson: For individuals?

Mr. Cohen: Yes.

The Chairman: Shall clause 59 carry?
Hon. Senators: Carried.

The Chairman: We will move to clause 60.

Mr. Cohen: Clause 60 is the repeal of the tax on ineligible
investments.

The Chairman: That is right; that is the small businesses,
the one we recommended, so we do not hesitate on that.
Does clause 61 deal with small businesses also?

Mr. Cohen: There is a recovery of the small business
deduction when a small corporation is sold and control is
acquired by non-residents. Under the act as previously
drafted that situation could arise if the control was
acquired by Canadian corporations and non-residents
together. This provision eliminates the Canadian corpora-
tion; the control must be clearly acquired by non-resi-
dents, not just by non-residents and others. So this is a
relieving provision. It was essentially a drafting error.

The Chairman: So that in those circumstances they are
entitled to the preferred rate of 25 per cent?

Mr. Cohen: The point is the preferred rate is not lost if
the control is acquired simply by another Canadian cor-
poration. It is only lost and recapture suffered when non-
residents acquire control.

Senator Benidickson: But the benefit does not flow if the
control is non-resident?

Mr. Cohen: That is correct.

Senator Benidickson: Is it whenever control becomes
non-resident?

Senator Lang: What is control?

Mr. Cohen: More than 50 per cent of the votes at a
shareholders’ meeting. That is not in the statute, but it is a
judicial interpretation.

The Chairman: Does clause 60 carry?
Hon. Senators: Carried.

The Chairman: Clause 617

Hon. Senators: Carried.

The Chairman: We move now to clause 62.

Mr. Cohen: Clause 62 is a correction of the French
version.

The Chairman: Does clause 62 carry?
Hon. Senators: Carried.
The Chairman: We now have clause 63.

Mr. Cohen: This is the other half of the discussion of
Senator Lang’s inquiry on the distribution of surpluses
and the special tax.

Senator Benidickson: Is this the 15 per cent tax?

Mr. Cohen: This relates to the 15 per cent tax, but under
the old rules a miscalculation would result in the tax on
excessive election.

Senator Benidickson: This would be the 100 per cent that
Senator Lang was discussing.

Senator Lang: That section is not deleted?
Mr. Cohen: No, sir.

Senator Lang: Why is the 100 per cent penalty section not
repealed?

Mr. Cohen: It appears to be a 100 per cent penalty tax,
but it really is not. Working the numbers through indi-
cates that it is the amount of tax that would be paid by a
shareholder in a 61 per cent marginal tax bracket—that is
the highest marginal tax bracket—if he took that out as a
dividend. The amount of what he would have net after he
paid his tax is produced by paying 100 per cent inside the
corporation. The actual number is 98 point something. It
is not really a penalty tax. It is to put a taxpayer in the
same situation as if he took it as an ordinary dividend.

Senator Lang: Let me give you an example of a corpora-
tion which in its opinion has a $1 million capital surplus.
The tax department says no, that is undistributed income
and you paid it out as capital surplus.

Mr. Cohen: Senator, the amendment before you provides
an opportunity to get back onside. In other words, if the
Department of National Revenue says that is really undis-
tributed income you can pay the 15 per cent on it and
suffer no penalty tax. That is really the thrust of this
amendment.

Senator Lang: That solves the problem.

Senator Benidickson: Taking into account the latest
budget, the applicability to the 1973 taxation year, is 61
per cent the top personal rate of income tax?

Mr. Cohen: I pulled that number out, senator. I am not
sure that it is correct.

Senator Benidickson: I thought it was reduced from that.

Mr. Cohen: The base was changed and the exemptions
reduced. I am speaking in terms of the posted tax rates
throughout the country. It is really less than that as a
result of the 5 per cent credit. You are correct.

Senator Benidickson: And it could be larger in a province
such as Manitoba.

Mr. Cohen: If some of the provinces raise their rates it
could increase. I am really speaking with respect to the
posted marginal rates.

The Chairman: Do clauses 63 and 64 carry?
Hon. Senators: Carried.
The Chairman: We now come to clause 65, at page 108.

Mr. Cohen: This adds to the list of exempt property that
does not fall prey to what is known as the tax on foreign
property by certain investment institutions, such as trust
funds and others of that nature. It adds the Caribbean
Development Bank. It simply extends the list.
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The Chairman: Does clause 65 carry?
Hon. Senators: Carried.
The Chairman: We will go to clause 66.

Mr. Cohen: This is one of the provisions pertaining to life
insurance.

The Chairman: Yes, I remember this. Does clause 66
carry?

Hon. Senators: Carried.
The Chairman: We now come to clause 67.

Mr. Cohen: The remarks with respect to clause 66 apply
to clause 67.

The Chairman: Does clause 67 carry?
Hon. Senators: Carried.

The Chairman: We should know them by now. Next is
clause 68.

Mr. Cohen: Clause 68 implements changes in the with-
holding tax. The most important one is the provision
which permits the minister to excuse from the withhold-
ing tax in hardship situations.

The Chairman: Are these the so-called hardship cases?

Mr. Cohen: Yes, sir. It also picks up the problem which I
believe was of interest to this committee with respect to
the exempt institutions, specifically teachers’ insurance
fund.

Senator Benidickson: What is this business about films?

Mr. Cohen: Subsection 212(5) of the statute imposes a
withholding tax on motion picture film royalties paid to
non-residents. The amendment ensures that the tax only
applies to royalties to the extent that the films have been
or are to be used or reproduced in Canada. As previously
drafted, we might have imposed a withholding tax on
films having nothing to do with Canada, which was never
intended.

The Chairman: Shall clause 68 carry?
Hon. Senators: Carried.

The Chairman: Clause 69 is the French version. Is clause
69 carried?

Senator Benidickson: Clause 69 is not all French; are
there any other items?

The Chairman: yes, on the next page. What is the effect
of these provisions on page 112, Mr. Cohen?

Mr. Cohen: Which ones?
Senator Benidickson: Subclause (2), for instance.

The Chairman: The definition of exempt income in sec-
tion 248(1). It is repealed, and then they go on to make
another definition.

Mzr. Cohen: When the Income Tax Act was introduced in
1972, the exempt income was defined as not including
dividend, so that any interest expenses which was related
to the earning of that dividend would be deductible. The

definition of exempt income is being amended to make it
clear that certain tax avoidance schemes cannot be car-
ried out by relying upon the fact that dividend is not
exempt income.

Senator Benidickson: This is closing a loophole?
The Chairman: Does clause 69 carry?
Hon. Senators: Carried.

The Chairman: That carries us through to Part II, which
takes us to to page 114. The rest of the bill deals with
Income Tax Application Rules.

Mr. Cohen: That is correct, except for the very last
clause. Clause 92 deals with another statute altogether; it
is a technical change. Down to clause 91 it deals with what
we call ITAR.

The Chairman: Between pages 114 and page 140, what is
there about these rules? They involve changes in the rules
which were part of C-259 that was enacted at the time.

Senator Benidickson: Circulated by the Department of
National Revenue.

Mr. Cohen: The ITAR stands for Income Tax Applica-
tion Rules. They are a body of rules in the statute and
were a separate part of Bill C-259. They are transitional
rules.

Senator Lang: Why did they not call them transitional
rules? .

The Chairman: That is what they are. When Bill C-259
was being discussed here we talked about them as being
transitional.

Mr. Cohen: I admit that is the way I describe them.

The Chairman: In the changes which have been made
here, should our attention be directed to any particular
one?

Mr. Cohen: I would have to turn the pages to tell you.
The ITAR are very important. They contain, for example,
the neutral zone, because that is a transitional problem.

Senator Benidickson: When you say ‘“transitional”, Bill
C-259 really created a new basic Income Tax Act. These
rules were necessary because of the difference in the end
of the fiscal year.

Mr. Cohen: Essentially, the problem was how to get
people from the old system to the new one. That is a
transitional problem. We needed a whole body of rules
which would get people from the old system to the new
system as generously and sensibly as possible. The reason
they are not part of the Income Tax Act, per se, is because
that in time they will cease to be of any consequence. Most
of them pertain, for example, to property which you
owned on January 1, 1972. If you went out tomorrow and
bought a piece of property, fresh, then the rules would
have no application to you and gradually they will cease
to apply to anyone. It may take a long time, but gradually
that will happen. Perhaps the most important ITA rule, to
which I referred earlier, is the neutral zone. That is the
rule that says that for purposes of capital gains taxation
you can choose to be taxed on the higher of what you paid
and what it was worth on Valuation Day. Eventually



1:36

Banking, Trade and Commerce

April 17, 1973

everyone will have to dispose of the property they owned
on January 1, 1972, and these rules will cease to apply.

Senator Benidickson: You have this option with r espect
to individual items in your portfolio of stock. The option is
applicable individually on each stock.

Senator Lang: No.

Senator Benidickson: You have to choose across the
board.

The Chairman: You have to go one route or the other and
stay with it.

Mr. Cohen: One route is to take the higher of the cost and
the fair market value, and the other is to take the fair
market value.

The Chairman: But you still have not answered my ques-
tion. Is there any good reason why we need to spend time
on these ITA rules?

Mr. Cohen: I do not believe there is.

The Chairman: Do they impose a penalty, or change the
status of a taxpayer?

Mr. Cohen: Yes, they change the status of the taxpayer.
Without question they are relieving, but I do not wish to
hold to that statement without looking at each one; but
heavily, on balance, they are relieving.

Senator Lang: May I direct your attention to 32.1, on page
1297

The Chairman: My own feeling on these ITA rules is that
we should simply approve them. We are not going to
change them. I would not think so, anyway.

Senator Lang: I do not know what this 32.1 means.

Mr. Cohen: That is a relieving provision. It is part of the
problem of distributing the old system surpluses. If you
made an invalid or improper election in 1972, you have
until 1973 to retroactively correct that election.

The Chairman: I do not see that any purpose can be
served by attempting any correction or analysis of these
transitional rules. I do not wish to be taken as an expert,
but having read through them, they seem workable. That
is the most that I can say. If we are not going to do
anything with them, we may as well pass them.

Senator Hays: Agreed.

The Chairman: I believe there was something you
wanted to say, Mr. Cohen, with regard to Part III.

Mr. Cohen: No. I merely wanted to point out that it is not
part of the ITA rules. That is all. It is a technical amend-
ment. It is to make sure that the surtax is applied to the
right companies and the right period, and that it did not
apply when it should not apply.

The Chairman: It is beneficial—

Mr. Cohen: I do not believe it changes anybody’s expec-
tation about the policy. I think everybody assumes that
the rules will work the way this amendment will make
them work.

Senator Beaubien: Mr. Chairman, I move that we report
the bill without amendment.

The Chairman: Is it agreed that we report the bill without
amendment?

Hon. Senators: Agreed.

The Chairman: Senator Connolly is not here to deal with
Bill C-172, to amend the Customs Tariff.

Perhaps Senator Bourget can tell us what is happening
in the chamber.

Senator Bourget: The Senate has not sat yet. They are
waiting until the committee adjourns before ringing the
bell.

The Chairman: We have yet to deal with Bill C-172.
Senator Connolly was going to take the chair. As honour-
able senators are aware, Senator Connolly sponsored the
bill.

Perhaps we can shorten this, Mr. Grey. Senator Connol-
ly gave a full explanation of this bill on second reading
last evening, in addition to which there was also some
discussion earlier today. I have read the bill; I have read
what Senator Connolly said last night; and I heard what
you had to say earlier today. It seems to me the provisions
are quite straightforward. They seem to be based on
policy decisions. Am I correct?

Mr. Grey: Yes, Mr. Chairman.

The Chairman: Of course, all legislation proceeds from
policy decisions. I am referring to policy decisions in the
field of trade between Canada and developing countries,
how we should deal with them, and to what extent we
should deal with them.

My own feeling is that there are no items in the bill
where special conditions or rates, or anything else, are
stipulated, which we in this committee would like to
change.

Senator Lang: Were we to make a change, Mr. Chairman,
it would be a precedent.

The Chairman: I am not so concerned about that. If I felt
strongly enough about something I would be willing to
change it.

I am trying to determine why, in the circumstances, we
should spend time analyzing the provisions of this bill. We
had a full explanation of it on second reading and we are
aware of the principles involved.

Senator Lang: I move that we report the bill without
amendment.

Senator Benidickson: I heard Senator Connolly’s speech
last night. Unfortunately, I was not here this morning to
hear Senator Grosart. I do not know whether he had any
criticism on the bill. I do feel it should be pointed out that
the right of withdrawal, by order of the Governor in
Council, is fairly wide.

Mr. Grey: There is a right to withdraw the benefits of the
preferential tariff from any country or to withdraw any
product.

Senator Benidickson: By order in Council?
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Mr. Grey: Yes. This is a non-reciprocal, non-contractual
arrangement.

Senator Benidickson: So if it turns out that some Canadi-
ans are being hurt as a result of the schedules as pro-
posed, the rights of withdrawal are fairly wide as far as
the executive is concerned.

Mr. Grey: Yes. There are no international obligations
which inhibit us from withdrawing.

Senator Benidickson: So we are not bound by these
schedules?

Mr. Grey: No. It is a non-contractual arrangement.

The Chairman: In the circumstances, I think we should
report the bill without amendment.

Senator Hays: It is so moved.

The Chairman: The protection is there. If at any time
Canada wants to change its position, then the authority to
do so is there.

Mr. Grey: That is correct, Mr. Chairman.

The Chairman: Is it agreed that we report the bill without
amendment?

Hon. Senators: Agreed.
The committee adjourned.
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