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PREFATORY NOTE.

In the arguments before the Supreme Court of Canada and
the Judicial Committee of the Privy Council of most of the
constitutional cases in which the Dominion of Canada has
been represert>d within the last twelve years the undersigned
has had occasion to extract and arrange, more or less systemati-
cally, the decisions and observations of their Lordships of the
Judicial Committee upon the various sections of the British
North Ameriea Acts. This material, though very useful for
reference, has become rather bulky and inconvenient in manu-
script. Hence, in the economy of the Department of Justice,
the utility of revising the compilation, expanding some of the
writer’s explanatory or critical notes, and having the whole
turned out in the shape of a convenient handbook.

By arrangement with the Minister the copyright remains
with the undersigned.

E. L. NEWCOMBE.

2nd December, 1907.
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THE BRITISH NORTH AMERICA ACTS.

The purpose and method of the British North America
Act, 1867, are tersely and comprehensively stated by Lord
Watson in Liquidators of the Maritime Bank of Canada v.
Receiver-General of New Brunswick, 1892 A.C., 441-2, Tlis

Lordship said :—

‘ The object of the Act was neither to weld the provinces
into one nor to subordinate provincial governments to a central
authority, but to create a federal government in which they
thould all be represented, entrusted with the exclusive adminis-
tration of affairs in which they had a common interest, each
provinee retaining its independence and autonomy. That
object was accomplished by distributing between the Dominion
and the provinces all powers, executive and legislative, and all
public property and revenues which had previously belonged to
the provinces.’

Bearing in mind the object so stated, let us consider the
various statutory provisions by which it is effected, as explained
or interpreted by ultimate judicial opinion.

It must not be overlooked in considering the opinions of
their Lordships of the Judicial Committee of the Privy Council
upon the British North America Acts that their Lordships
do not think it advisable to lay down general rules of interpre-
tation. They have intimated that the wiser course is to confine
each decision to the questions necessarily arising for determina-
tion. Thus in Hodge v. The Queen, 9 A. C., 128, Sir Barnes
Peacock, delivering the judgment of the Board, said :—

‘ Their Tordships do not think it necessary in the present
vase to lay down any general rule or rules for the construction
of the British North America Act. They are impressed with the
justice of an observation by Tagarty, C.J., “that in all these

1958—1




2 Introductory.

questions of ulfra vires it is the wisest conrse not to widen the
discussion by considerations not necessarily involved in the de-
cision of the point in controversy.” They do not forget that in
a previous decision on this same statute (Citizens Insurance
Company of Canada v. Parsons, T A.C., 96) their Lordships
recommended that “ in performing the diffienlt duty of deter-
mining such questions, it will be a wise course for those on
whom it is thrown to decide each case which arises as best they
can, without entering more largely upon the interpretation of
the statute than is necessary for the decision of the particular
question in hand.”’

This advice, though often quoted, has not, however, as Lord
Macnaghten said in a recent case,' been always followed, and
some general rules have been expressly laid down, while others
have grown up from numerous proomh-nt* Moreover, the
points necessarily de ided by the Committee in individual cases
usually involve prineiples which may be applied in varions eir-
cumstances and conditions, so that really the ecases upon the
British North America Acts are few which do not contain some
exposition of general and permanent importance.

Reliance upon the apparent application of the decisions of
the Judicial Committee to cases other than those in which they
have been pronounced is limited also by the considerations, in
so far as they apply, which led to the unqualified denial by
Lord Halsbury, L.C., in Quinn v. Leathem, 1901 A.C., 506,
that a case can be quoted for a proposition which may seem to
follow logically from it. ‘Such a mode of reasoning,’ his
Lordship said, ¢ assumes that the law is necessarily a logieal
code, whereas every lawyer must acknowledge that the law is
not always logical at all’—a quality of the law of which, un-
fortunately, the judicial exposition of the British North America
Acts affords some evidence.

In the following pages the interpretation of each section
which has been considered by their Lordships, or any remarks
aiding in construction, will be stated, so far as convenient, in
the words used by their Lordships.

1Attorney l-rmml of Manitoba v. Manitoba Iu'erm' Holders’ Associa.

tion, 1902 A.C
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Title. Preamble. Sections 1-3, 3
e
n

30V, e 3

e
[} v r y
L An Act for the Union of Canada, Nova Scotia and
n New Brunswick, and the Government thereof :
¥y and for Purposes connected therewith.
f [20th March, 1867.]
.

Wuereas the Provinces of Canada, Nova Scotia, and

New Brunswick have expressed their Desire to be feder-

d ally united into One Dominion under the Crown of the

United Kingdom of Great Britain and Ireland, with a

'8 Constitution similar in Prineiple to that of the United
Kingdom:

And whereas such a Union would conduce to the Wel-
fare of the Provinees and promote the Interests of the
British Empire:

e And whereas on the Establishment of the Union by
Authority of Parliament it is expedient, not only that the
Constitution of the Legislative Authority in the Domin-
ion be provided for, but also that the Nature of the Exe-
£ cutive Government therein be declared:

: And whereas it is expedient that Provision be made for

y the eventual Admission into the Union of other Parts of
n British North America:

o Be it therefore enacted and declared by the Queen’s
5 most Excellent Majesty, by and with the Adviece and Con-
Y sent of the Lords Spiritual and Temporal, and Commons,
to in this present Parliament assembled, and by the
is Authority of the same, as follows :—

al T.—PRELIMINARY.

18 Short title 1. This Act may be cited as The British North
n- {merica Act, 1867,

ca

Application 2, The Provisions of this Act referring to Her Majesty
:f~f'-::‘|:|‘;:zl"lr:1ﬁ the Queen extend also to the Heirs and Successors

the Queen. of Ier Majesty, Kings and Queens of the United King-
- dom of Greal Britain and Ireland.

ks
. IL.—Unxiox.
m

Declaration @ Tt shall be lawful for the Queen, by and with the
. of Unlon.  Advice of Her Majesty’s Most Honourable Privy Couneil,
-

to declare by Proclamation that, on and after a Day
1968—1% 3




4 Sections }-5.

therein appointed, not being more than Six Months after
the passing of this Aect, the Provinces of Canada, Nova
Scotia, and New Brunswick shall form and be One
Dominion under the Name of Canada; and on and after
that Day those Three Provinces shall form and be One
Dominion under that Name accordingly.

Construction 4, The subsequent Provisions of this Aect shall, unless

ontxe:x‘:b;‘el--ov1-it is otherwise expressed or implied, commence and have
‘:,o_ of Act. effect on and after the Union, that is to say, on and after

the Day appointed for the Union taking effect in the
Queen’s Proclamation; and in the same Provisions, un-
less it is otherwise expressed or implied, the Name
Canada shall be taken to mean Canada as constituted
under this Aect.

All the Provinces form Part of Canada.—In Attorneys-
General for New Brunswick and Prince Edward Island v.
Attorney-General for Canada (the Representation Case) 1905
A.C., 49, Sir Arthur Wilson, delivering the judgment of the
Board, referring to the meaning of the words ‘ the aggregate
population of Canada,’” as they occur in s. 51, sub-s. 4, said:—

‘ By s. 4, Canada is defined as meaning ““ unless it is other-
wise e\prew-‘l or implied . . . Canada as constituted
under this Act.” Under the sdnmno of the Act the Dominion
was not constituted by the immediate operation of the Act
itself. The territory included in the four original provinces
was incorporated by proclamation issued under the authority of
8. 3. The territory included in the provinces subsequently in-
corporated was admitted by orders-in-council issued under
8. 146, In their Lordships’ opinion all these provinces equally
form part of Canada as constituted under the Aect.’

Four 5. Canada shall be divided into Four Provinces,
Provinees.  ,amed Ontario, Quebec, Nova Scotia, and New Bruns-
wick.

Additional Provinces.—In the Representation Case, supra,
p. 45, Sir Arthur Wilson, delivering the judgment of the Board,
said :—

‘Canada in the widest sense of the term now comprises, in
addition to the four original provinees of Ontario, Quebee,
Nova Scotia and New Brunswick, three other provinees which
have entered the Dominion at various dates subsequent to its
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Sections 6-11, 5

first formation—Manitoba, British Columbia, and Prince
Edward Island. Tt also comprises certain territories which
have not received the organization of provinees.’

Provinces of @, The Parts of the Provinee of Canada (as it exists

“"‘f:;f‘,’ and ot the passing of this Act) which formerly constituted

b respectively the Provinces of Upper Canada and Lower
Canada shall be deemed to be severed, and shall form
Two separate Provinces. The Part which formerly con-
stituted the Province of Upper Canada shall constitute
the Provinece of Onfario; and the Part which formerly
constituted the Provinece of Lower Canada shall consti-
tute the Province of Quebec,

Provinces of w_ The Provinces of Nova Scotia and New Brunswick

:.:’;axi:mu shall have the same Limits as at the passing of this Act.

Brunswick. g y
Decennial 8. In the general Census of the Population of Canada

Census. which is hereby required to be taken in the Year One
thousand eight hundred and seventy-one, and in every
Tenth Year thereafter, the respective Populations of the
Four Provinces shall be distinguished.

III.—Execurive Power.

Declaration @, The Executive Government and Authority of and
of Executive ouor Canada is hereby declared to continue and be vested
Power in the ,

Queen. in the Queen,

The Governor-General in Council represenls the Crown.—
In Liquidators of Maritime Bank of Canada v. Receiver-General
of New Brunswick, 1892 A.C., 443, Lord Watson, referring to
this section, said that the act of the Governor-General and his
Council in appointing a lieutenant-governor was, within the
meaning of the statute, the act of the Crown.

Application  §, The Provisions of this Act referring to the Gover-
::o::or:‘f-@r- nor General extend and apply to the Governor General
ring to for the Time being of Canada, or other the Chief Execu-
g:x:;:;“' tive Officer or Administrator for the Time being carrying
i on the Government of Canada on behalf and in the Name

of the Queen, by whatever Title he is designated.
Constitution 494, There shall be a Council to aid and advise in the
gfmpn';"‘]'y(nr Government of Canada, to be styled the Queen’s Privy
Canada. Council for Canada; and the Persons who are to be Mem-
bers of that Council shall be from Time to Time chosen
and summoned by the Governor General and sworn in
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6 Section 12.

as Privy Councillors, and Members thereof may be from
Time to Time removed by the Governor General.
All Powers 12. All Powers, Authorities, and Funetions which

der Acts . " . e
g b oxer. under any Act of the Parliament of Great Britain, or of

cised by the Parliament of the United Kingdom of Great Britain
}':’:1::::;”»”‘!‘ and Ireland, or of the Legislature of Upper Canada,
advice of Lower Canada, Canada, Nova Scotia, or New Brunswick,

Privy Coun- gpe at the Union vested in or exerciseable by the re-

cil or alon« . . . y
spective Governors or Lieutenant Governors of those
Provinces, with the Advice, or with the Advice and Con-
sent, of the respective Executive Councils thereof, or in
conjunetion with those Councils, or with any Number of
Members thereof, or by those Governors or Lieutenant
Governors individually, shall, as far as the same continue
in existence and capable of being exercised after the
[Tnion in relation to the Government of Canada, be vested
in and exerciseable by the Governor General, with the
Advice or with the Advice and Consent of or in eonjune-
tion with the Queen’s Privy Council for Canada, or any
Members thereof, or by the Governor General individu-
ally, as the Case requires, subject nevertheless (except
with respect to such as exist under Aects of the Parlia-
ment of Great Britain or of the Parliament of the
["nited Kingdom of Great Britain and Ireland) to be
abolished or altered by the Parliament of Canada.

Powers of the Governor-General.—This seetion, it will be
observed, deals only with powers, authorities and functions
under Acts of Parliament or of the several legislatures,

The railway construeted by the government of Nova Scotia

Imuiux:-

to Confederation beeame at the Union the property
of the Dominion. At that time there was in existence, between
the provineial government and the Windsor and Annapolis
Railway Company, which was constrneting a railway from
Windszor to Annapolis under the authority of provincial legis-
lation, a statutory agreement whereby a traffic arrangement was
to be made between the provineial government and the company
for running powers to the company over the Windsor branch
of the government railway. In September, 1871, the Dom-
inion government to implement this obligation entered into an
agrecment or traffic arrangement with the company whereby

among other provisions the exclusive use and possession
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Powers of Governor-General, 7
m of the Windsor branch was made over to the company. After-
wards by order-in-council of Oectober, 1873, the Governor-in-
*h Council, subject to the sanction of Parliament approved of a
of proposal made by the Western Counties Railway Company for
:1': a transfer to it of the Windsor branch upon certain conditic
k, and in May, 1874, an Act was passed by Parliament (37 V.
e e. 16) authorizing such transfer. A question then arose as
:_. to whether the rights of the Windsor and Annapolis Railway
in Company were affected by the latter order-in-council and
f statute,
nt
20 The case came before the Judicial Committee upon appeal
1e in Western Counties Railway Company v. Windsor and Anna
"I. polis Railway Company, 7T A.C., and, p. 188, Lord Watson,
o delivering the judgment, said:
y “The proposals or provisional agreements which are
”” scheduled to the Aet 37 V., e. 16, econtain two distinet tipu
:1- lations, the one relating to the possession and use, and the other
e to the property of the Windsor branch railway., DBy the first
e the appellant company *“ undertake to receive the said railway
and appurtenances on the first day of Deecember, anno Domini
eighteen hundred and seventy-three,” and to work it efficiently
e thereafter. Although the company undertake to receive, there
18 is no corresponding obligation laid upon the government to give
them possession of the railway, either upon the 1st of Decem-
5 ber, 1873, or at any other specified date. By the second of
S these stipulations, it is provided that, upon the completion of
: the Western Counties Railway, then in course of construction
,“ from Yarmouth to Annapolis, the Windsor branch railway
. and its appurtenances shall be and become the absolute property
n of the appellant company.
8- “The Governor-General, with advice of his Couneil, would
18 probably have been entitled. by virtue of the administrative
¥ powers conferred upon him by the 12th section of the British
il North Ameriea Aet, 1867, to make a valid agreement in regard
: to the possession and working of the line; but it is, at least,
" very doubtful whether he would have had the right to alienate
I the property of the line without the sanction of the Dominion
4 Parliament.’




8 Sections 13-18.

The decision turned, however, upon the point that neither
the Aet 37 V., e. 16, nor the scheduled agreements were in-
tended to disturb the rights of the respondent company.

Application 18, The Provisions of this Act referring to the Gover-
of Provisions Genosal in O sil shall i ' ferri

referring to nor General 1n ouncil sha he constru a8 re I'rrlng
Governor  to the Governor General acting by and with the advice of

General In the Queen’s Privy Council for Canada.
Council.

Power to 14, Tt shall be lawful for the Queen, if Her Majesty

m’:xai‘;‘;x thinks fit, to authorize the Governor General from Time to

Governor Time to appoint any Person or any Persons jointly or sev-

General to  erally to be his Deputy or Deputies within any Part or

;ﬁ';::,"lis_ Parts of Canada, and in that Capacity to exercise dur-
ing the Pleasure of the Governor General such of the
Powers, Authorities, and Functions of the Governor
General as the Governor General deems it necessary or
expedient to assign to him or them, subject to any Limi-
tations or Directions expressed or given by the Queen;
but the Appointment of such a Deputy or Deputies shall
not affect the Exercise by the Governor General himself
of any Power, Authority, or Funetion.

Command of 1§, The Command-in-Chief of the Land and Naval
pomed o Militia, and of all Naval and Military Forces, of and in
continue to Canada, is hereby declared to continue and be vested in

be vested in o
T . the Queen,

Seat of Gov- 16. Until the Queen otherwise directs the Seat of

ernment of Government of Canada shall be Ottawa.
Canada.

1IV.—Lecstative Power.

Constitution 49, There shall be One Parliament for Canada, con-
;:,’,,npt”;'t" sisting of the Queen, an Upper House styled the Senate,

Canada. and the House of Commons,
Privileges, 18, The Privileges, Tmmunities, and Powers to be
:l.;';"z: held, enjoyed, and exercised by the Senate and by the
' House of Commons and by the Members thereof respec-
tively shall be such as are from Time to Time defined by
Act of the Parliament of Canada, but so that the same
shall never exceed those at the passing of this Act held,
enjoyed, and exercised by the Commons House of Parlia-
ment of the United Kingdom of Great Britain and Ire-
land and by the Members thereof.

Repeal. 38-39 V., ¢. 38.—This section was repealed and
another substituted by the imperial Act 38-30 V., e. 38,
entitled ¢ An Act to remove certain doubts with respect to the
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Amendment by 35-39 V., c. 38. 9

powers of the Parliament of Canada under section eighteen
of the British North Ameriea Aet, 1867, assented to 19th July,

1875.

8. 1 of the amending Aet and the preamble upon which it

proceeds are as follows:—

80 & 31 Viet,,
e 3.

Substitution
of new sec-
tion for
section 18
of 30 & 31
Viet., c. 8.

\\'HICRB\S by section eighteen of the British North

America Act, 1867, it is provided as follows: “ The
privileges, immunities, and powers to be held, enjoyed,
and exercised by the Senate and by the House of Com-
mons, and by the members thereof respectively shall be
such as are, from time to time, defined by Act of the
Parliament of Canada, but so that the same shall never
exceed those at the passing of this Aet held, enjoyed, and
exercised by the Commons House of Parliament of the
United Kingdom of Great Britain and Ireland, and by
the members thereof; ”

And whereas doubts have arisen with regard to the
power of defining by an Aect of the Parliament of ('anada,
in pursuance of the said section, the said privileges,
powers, or immunities; and it is expedient to remove
such doubts:

Be it therefore enacted by the Queen’s Most Excellent
Majesty, by and with the advice and consent of the Lords,
Spiritual and Temporal, and Commons in this present
Parliament assembled and by the authority of the same,
as follows:—

1. Section eighteen of the British North America Aect,
1867, is hereby repealed, without prejudice to anything
done under that section, and the following section shall
be substituted for the section so repealed:

The privileges, immunities, and powers to be held, en-
joyed and exercised by the Senate and by the House of
Commons, and by the members thereof respectively, shall
be such as are from time to time defined by Aet of the
Parliament of Canada, but so that any Act of the Par-
liament of Canada defining such privileges, immunities
and powers shall not confer any privileges, immunities
or powers exceeding those at the passing of such Aect,
held, enjoyed and exercised by the Commons House of
Parliament of the United Kingdom of Great Britain and
Ireland, and by the members thereof.

Reason for s. 18.—In Fielding v. Thomas, 1806 A.C.,
610, Lord Halshury, L.C., delivering the judgment of the
Board, mentioned the fact that there was no similar enactment




10 Sections 19-23.

to s. 18 relating to the provincial legislatures. *But it is
to be observed,” his Lordship said, ‘that the House of Com-
mons of Canada was a legislative body ereated for the first time
by the British North America Act, and it may have been
thought expedient to make express provision for the privileges,
immunities and powers of the boly so ereated which was not
necessary in the case of the existing legislature of Nova
Scotia.’

First Sesslon 1@, The Parliament of Canada shall be called together

of the Par- 1 Qi Tni

Mament ot 1ot later than Six Months after the Union.

Canada.

2':’:”:" s(;: 20, There shall be a Session of the Parliament of

Parllament Canada once at least in every Year, so that Twelve

of Canada. Months shall not intervene between the last Sitting of
the Parliament in one Session and its first Sitting in the

next Session.

The Senate,

Number of 21, The Senate shall, subject to the Provisions of
Senators.  thig Act, consist of Seventy-two Members, who shall be
styled Senators,

Representa- 222 In relation to the Constitution of the Senate,

tion of pro- (Canada shall be deemed to consist of Three Divisions—
vinces in A
Senate. 1. Ontario;

2. Quebec;

3. The Maritime Provinces, Nova Scotia and New
Brunswick; which Three Divisions shall (subject to the
Provisions of this Aect) be equally represented in the
Senate, as follows: Ontfario by Twenty-four Senators;
Quebee by Twenty-four Senators; and the Maritime Pro-
vinces by Twenty-four Senators, Tweive thereof repre-
senting Nova Scotia, and Twelve thereof representing
New Brunswick.

In the Case of Quebec each of the Twenty-four Sena-
tors representing that Province shall be appointed for
One of the Twenty-four Electoral Divisions of Lower
Canada specified in Schedule A. to Chapter One of the
Consolidated Statutes of Canada.

Qualifica- 23, The Qualification of a Senator shall be as follows:
;‘."::w‘;’_ (1.) He shall be of the full age of Thirty Years:

(2.) He shall be either a Natural-born Subject of the
Queen, or a Subject of the Queen naturalized by
an Act of the Parliament of Great Britain, or
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Sections 24-27. 11

of the Parliament of the United Kingdom of
Great Britain and Ireland, or of the Legislature
of One of the Provinees of Upper Canada, Lower
Canada, Canada, Nova Scotia, or New Bruns-
wick, before the U'nion, or of the Parliament of
Canada after the Union,

(8.) Tle shall be legally or equitably seised as of Free-
hold for his own Use and Benefit of Lands or
Tenements held in free and common Socage, or
seised or possessed for his own Use and Benefit
of Lands or Tenements held in Frane-allen or
in Roture, within the Province for which he is
appointed, of the Value of Four thousand Dol-
lars, over and above all Rents, Dues, Debts,
Charges, Mortgages, and Inecumbrances due or
payable out of or charged on or affecting the
same:

(4.) His Real and Personal Property shall be together
worth Four thousand Dollars over and above his
Debts and Liabilities:

(5.) He shall be resident in the Provinee for which he
is appointed:

(6.) In the Case of Quebee he shall have his Real Pro-
perty Qualification in the Electoral Division for
which he is appointed, or shall be resident in
that Division:

Summons of 94  The Governor General shall from Time to Time,

oo in the Queen’s Name, by Instrument under the Great
Seal of Canada, summon qualified Persons to the Senate;
and, subject to the Provisions of this Aet, every Person
so summoned shall become and be a Member of the
Senate and a Senator,

Summons of 25, Such Persons shall be first summoned to the

First Body gQonate as the Queen by Warrant under Ter Majesty's

of Senators. vy E . N N
Royal Sign Manual thinks fit to approve, and their Names
shall be inserted in the Queen’s Proclamation of Union.

Addition of 2@, If at any Time on the Recommendation of the

:.l':i(:]m 0 Governor General the Queen thinks fit to direct that

SABas. Three or Six Members be added to the Senate, the Gover-
nor General may by Summons to Three or Six qualified
Persons (as the Case may be), representing equally the
Three Divisions of Canada, add to the Senate accord-
ingly.

g’::g"l’: of 9%, In case of such Addition being at any Time made

normal num- the Governor General ghall not summon any Person to

ber. the Senate, except on a further like Direction by the
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12 Sections 28-8}.

Queen on the like Recommendation, until each of the
Three Divisions of Canada is represented by Twenty-four
Senators and no more,

Maximum 28, The Number of Senators shall not at any Time
number of e Jeventv-eigl

R atane. exceed Seventy-eight,

Tenure of 29. A Senator shall, subjeet to the Provisions of this
ZL:‘;‘:(,'“ Act, hold his Place in the Senate for Life.

Resignation 3@, A Senator may by Writing under his Hand
gin’;::m o addressed to the Governor General resign his Place in
the Senate, and thereupon the same shall be vacant.

Disqualifi- 81. The Place of a Senator shall become vacant in
;:L';’l“mg{ any of the following Cases:—

(1.) If for Two consecutive Sessions of the Parlia-
ment he fails to give his Attendance in the
Senate:

(2.) If he takes an Oath or makes a Declaration or
Acknowledgment of Allegiance, Obedience, or
Adherence to a Foreign Power, or does an Act
whereby he becomes a Subject or Citizen, or
entitled to the Rights or Privileges of a Subject
or Citizen, of a Foreign Power:

(3.) If he is adjudged Bankrupt or Insolvent, or
applies for the Benefit of any Law relating to
Insolvent Debtors, or becomes a public De-
faulter:

(4.) If he is attainted of Treason or convicted of
Felony or of any infamous Crime;

(5.) If he ceases to be qualified in respect of Property
or of Residence; provided, that a Senator shall
not be deemed to have ceased to be qualified in
respect of Residence by reason only of his resid-
ing at the Seat of the Government of Canada
while holding an Office under that Government
requiring his Presence there,

Summons on 32, When a Vacancy happens in the Senate by Resig-

;’:;::‘:’ 0 nation, Death or otherwise, the Governor General shall

' by Summons to a fit and qualified Person fill the
Vacancy.

Questions as o
t2 Soliles. 33, If any Question arises respectmg the Qualifica:

tions and  tion of a Senator or a Vacancy in the Senate the same

Vacancies in ghall be heard and determined by the Senate.
Senate.

Appointment 34, The Governor General may from Time to Time,

of Speaker Ly Instrument under the Great Seal of Canada, appoint

of Semate. . Senator to be Speaker of the Senate, and may remove
him and appoint another in his Stead.
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Speaker of the Senate. Sections 35-38. 13

In case of the Absence of the Speaker.—An Act was patsed
by the Parliament of Canada in 1894 (57-58 V., e. 11) en-
titled * An Act respecting the Speaker of the Senate,” provid-
ing in effect that when the Speaker is absent for any cause he
may call upon any senator to preside, or the Senate may choose
any senator to preside, and that any act done by the senator so
presiding shall have the same validity as if done by the Speaker.

This Act was declared to be valid by the imperial Parlia-
ment (59 V., ¢. 3) upon the recital that doubts had arisen as
to the power of the Parliament of Canada to pass it. The
character of these doubts appears from the discussion and
correspondence at the time in connection with the Canadian
Act, and has some relation to the fact that by s 47,
infra, provision is made for the election of a member of the
Commons to act in place of the Speaker of that ouse during
his absence from the Chair; but it is submitted that the necessity
or expediency of obtaining confirmation by the imperial Par-
liament of legislation so simple and so necessarily competent to
the Parliament of Canada is by no means apparent.

Quorum of 85. Until the Parliament of Canada otherwise pro-

Senate, vides, the Presence of at least Fifteen Senators, including
the Speaker, shall be necessary to constitute a Meeting
of the Senate for the Exercise of its Powers.

g;:;l:g in 86. Questions arising in the Senate shall be decided
' by a Majority of Voices, and the Speaker shall in all
Cases have a Vote, and when the Voices are equal the

Decision shall be deemed to be in the Negative,

The House of Commons.

Constitution gwm  The House of Commons shall, subject to the Pro-
of House of % . . .
Commons in Visions of this Aect, consist of One hundred and eighty-one
Canada. Members, of whom Eighty-two shall be elected for
Ontario, Sixty-five for Quebec, Nineteen for Nova

Scotia, and Fifteen for New Brunswick.

Summoning 88, The Governor General shall from Time to Time,

g:;";‘;:: of in the Queen’s Name, by Instrument under the Great

" Seal of Canada, summon and call together the House of
Commons.




14 Sections 39-41.

?::":'l[‘"’l; not 89, A Senator shall not be capable of being elected
House of ©Or of sitting or voting as a Member of the IHouse of

Commons. (Commons,

Electoral 40, Until the Parliament of Canada otherwise pro-
?Ai’;t;a: of vides, Ontario, Quebee, Nova Scotia, and New Bruns-
Provinces. wick shall, for the Purposes of the Election of Members

to serve in the House of Commons, be divided into Elee-

toral Districts as follows:—

1.—~ONTARIO.

Ontario shall be divided into the Counties, Ridings of
Counties, Cities, Parts of Cities, and Towns enumerated
in the First Schedule to this Act, each whereof shall be
an Electoral District, each such Distriet as numbered in
that Schedule being entitled to return One Member.

2—QUEBEC.

Quebec shall be divided into Sixty-five Electoral Dis-
tricts, composed of the Sixty-five Electoral Divisions into
which Lower Canada is at the passing of this Act divided
under Chapter Two of the Consolidated Statutes of
Canada, Chapter .Seventy-five of the Consolidated
Statutes for Lower Canada, and the Aet of the Province
of Canada of the Twenty-third Year of the Queen, Chap-
ter One, or any other Act amending the same in force at
the Union, so that each such Electoral Division shall be
for the Purposes of this Aet an Electoral District en-
titled to return Oune Member,

3—NOVA SCOTIA.

Each of the Eighteen Counties of Nova Seotia shall
be an Electoral Distriet. The County of Halifax shall
be entitled to return Two Members, and each of the other
Counties One Member,

4—~NEW BRUNSWICK.
Each of the Fourteen Counties into which New Bruns-
wick is divided, including the City and County of St
John, shall be an Electoral Distriet, The City of St
John shall also be a separate Electoral Distriet. Each
of those Fifteen Electoral Districts shall be entitled to
return One Member,
S:’"e‘"'l’s‘ﬂ:;e 41, Until the Parliament of Canada otherwise pro-
Election vides, all Laws in foree in the several Provinces at the
};:;}’"ﬂ;’;‘n't’ Union relative to the following Matters or any of them,

namely,—the Qualifications and Disqualifications of
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Controverted Elections. 15

of Canada Persons to be elected or to sit or vote as Members of the

:lrg“ml:e House of Assembly or Legislative Assembly in the sev-
eral Provinces, the Voters at Eleetions of such Members,
the Oaths to be taken by Voters, the Returning Officers,
their Powers and Duties, the Proceedings at Elections,
the Periods during which Elections may be continued,
the Trial of controverted Elections, and Proceedings
incident thereto, the vacating of Seats of Members, and
the Execution of new Writs in case of Seats vacated
otherwise than by Dissolution,—shall respectively apply
to Elections of Members to serve in the House of Com-
mons for the same several Provinces,

Provided that, until the Parliament of Canada other-
wise provides, at any Election for a Member of the House
of Commons for the District of Algoma, in addition to
Persons qualified by the Law of the Province of Canada
to vote, every male British Subject, aged Twenty-one
Years or upward, being a ITouseholder, shall have a vote.

Controverted Elections,—DProvincial Courts.—This seetion
is held to confer impliedly legislative jurisdiction. In Valin
v. Langlois, 5 A.C., 115, the question arose, upon an applica-
tion for special leave to appeal, as to the validity of the
Dominion Controverted Elections Aet of 1874, which con-
ferred upon the provineial courts jurisdiction with respeet to
elections to the Ilouse of Conunons,  Lovd Selborne, delivering
the judgment of the Committee, pp. 118-20, said :

“ Their Lordships find that the subject matter of this con-
troversy, that is the determination of the way in which ques-
tions of this nature are to be decided as to the validity of
the returns of members to the Canadian Parliament, is, bevond
all doubt, placed within the anthority and the legislative power
of the Dominion Parliament by the 41st section of the Act of
1867, . . . . That clanse expressly says that the old mede
of determining this elass of questions was to continue until the
Parliament of Canada should otherwise provide. Tt was,
therefore, the Parliament of Canada which was otherwise to
provide. It did otherwise provide by the Aet of 1873, which
Act it afterwards altered, and then passed the Aet now in ques-
tion. So far it would appear to their Lordships very dif-
fieult to suggest any ground upon which the competeney of the
Parliament of Canada so to legislate could be called in ques-




16 Duties of Provincial Courts. Section }2.

tion. DBut the ground which is suggested is this, that it has
seemed fit to the Parliament of Canada to confer the juris-
diction necessary for the trial of election petitions upon courts
of ordinary jurisdietion in the provinces, and it is said, that
although the Parliament of Canada might have provided in
any other manner for those trials, and might have created any
new courts for this purpose, it could not commit the exercise
of such a mew jurisdiction to any existing provincial eourt.
After all their Lordships have heard from Mr. Benjamin, they
are at a loss to follow that argument, even supposing that this
were not in truth and in substance the creation of a new court.
If the subject-matter is within the jurisdiction of the Dominion
Parliament, it is not within the jurisdiction of the provincial
parliament, and that which is excluded by the 91st section
from the jurisdiction of the Dominion Parliament is not any-
thing else than matters coming within the classes of subjects
assigned exclusively to the legislatures of the provinces. The
only material class of subjects relates to the administration of
justice in the provinces, which, read with the 41st section,
cannot be reasonably taken to have anything to do with election
petitions. There is, therefore, nothing here to raise a doubt
about the power of the Dominion Parliament to impose new
duties upon the existing provineial courts, or to give them
new powers, as to matters which do not come within the classes
of subjects assigned exclusively to the legislatures of the pro-

vinees,’
:\’rlts for 42, For the First Election of Members to serve in the
u::::. Elec-  1louse of Commons the Governor General shall cause

Writs to be issued by such Person, in such Form, and
addressed to such Returning Officers as he thinks fit.
The Person issuing Writs under this Section shall have
the like Powers as are possessed at the Union by the
Officers charged with the issuing of Writs for the Elee-
tion of Members to serve in the respective House of
Assembly or Legislative Assembly of the Province of
Canada, Nova Scotia, or New Brunswick; and the Re-
turning Officers to whom Writs are directed under this
Seetion shall have the like Powers as are possessed at the
Union by the Officers charged with the returning of
Writs for the Election of Members to serve in the same
respective House of Assembly or Legislative Assembly.
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Sections 43-51. 17

As to casual 48, In case a Vacancy in the Representation in the

Vacancles. 115,56 of Commons of any Electoral District happens
before the Meeting of the Parliament, or after the Meet-
ing of the Parliament before Provision is made by the Par-
liament in this Behalf, the Provisions of the last fore-
going Section of this Act shall extend and apply to the
issuing and returning of a Writ in respect of such
vacant District.

As to Elec- 44 The House of Commons on its first assembling

tion of . . "

speaker ot after a General Election shall proceed with all practic-

House of  gble Speed to elect One of its Members to be Speaker.

Commons.

As to filling 45, In case of a Vacancy happening in the Office of

up Vacancy Speaker by Death, Resignation, or otherwise, the House

on Office . : )
e °" of Commons shall with all practicable Speed proceed to

ial elect another of its Members to be Speaker,
on
. Speaker to 46, The Speaker shall preside at all Meetings of the
ol pranIfe, House of Commons,
ets ‘ '
he f»’::‘_"z""" in 4%, Until the Parliament of Canada otherwise pro-
of absence of Vides, in case of the Absence for any Reason of the
Speaker. Speaker from the Chair of the House of Commons for
o~ a period of Forty-eight consecutive Hours, the House may
on elect another of its Members to act as Speaker, and the
1bt Member so elected shall during the Continuance of such
ew Absence of the Speaker have and execute all the Powers,
'm Privileges, and Duties of Speaker.
ses Quorum of 48, The Presence of at least Twenty Members of the
ro- :,‘(‘;’:]’:x‘;ug: House of Commons shall be necessary to constitute a
" Meeting of the House for the Exercise of its Powers;
and for that Purpose the Speaker shall be reckoned as a
Member.
the
use Voting in 49, Questions arising in the ITouse of Commons shall
nd (”‘;::;‘””?: be decided by a Majority of Voices other than that of
the Speaker, and when the Voices are equal, but not
ave otherwise, the Speaker shall have a Vote.
the puration of §0, Every House of Commons shall continue for Five
lec- House of  Years from the Day of the Return of the Writs for
of Commons. . : 2
choosing the House (subjeet to be sooner dissolved by the
of Governor General), and no longer.
Re-
his Deocennial 51. On the Completion of the Census in the Year
the :::;,’:,':"‘;T' One thousand eight hundred and seventy-one, and of
of Represen-  each subsequent decennial Census, the Representation
me tation. of the Four Provinces shall be readjusted by such
,_ Authority, in such Manner, and from such Time, as the

1958—2
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18 The Representation Case.

Parliament of Canada from Time to Time provides, sub-
ject and according to the following Rules:—

(1.) Quebec shall have the fixed Number of Sixty-five
Members :

(2.) There shall be assigned to each of the other Pro-
vinees such a Number of Members as will bear
the same Proportion to the Number of its Popu-
lation (ascertained at such Census) as the
Number Sixty-five bears to the Number of the
Population of Quebec (so ascertained):

(3.) In the Computation of the number of Members
for a Province a fractional Part not exceeding
One Half of the whole Number requisite for
entitling the Province to a Member shall be dis-
regarded; but a fractional Part exceeding One
Half of that Number shall be equivalent to the
whole Number:

(4.) On any such Re-adjustment the Number of Mem-
bers for a Province shall not be reduced unless
the Proportion which the Number of the Popu-
lation of the Province bore to the Number of
the aggregate Population of Canada at the then
last preceding Re-adjustment of the Numbers
of Members for the Province is ascertained at
the then latest Census to be diminished by One
Twentieth Part or upwards:

(5.) Such Re-adjustment shall not take effect until the
Termination of the then existing Parliament.

Aggregate Population of Canada.—The Representation
Case, 1905 A.C., 37, eame before the Judicial Committee upon
appeal from the Supreme Court of Canada in respect of ques-
tions referred to the Supreme Court by the Governor-General
in Council. The question relating to New Brunswick, p. 39,
was i —

‘ In determining the number of representatives in the House
of Commons, to which . ., . ., . New Brunswick
. is entitled after each decennial census, should the
words “ aggregate population of Canada” in sub=. 4 of s. 51
of the British North America Act, 1867, be construed as mean-
ing the population of the four original provinces of Canada, or
as meaning the whole population of Canada, including that of
provinees which had been admitted to the Confederation sub-
sequent to the passage of the British North America Act ?

“
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Aggregate Population of Canada. 19

Sir Arthur Wilson, delivering the judgment of the Com-
mittee, pp. 49-50, said :—

“The scheme of s. 51 is clear and simple. In directing a
re-adjustment of representation after each decennial census,
it provides that Quebec is to have a fixed number of sixty-five
representatives, and that each of the other provinces is to have
assigned to it a number of representatives bearing the same
proportion to its population as sixty-five bears to that of Que-
bee. This is the enactment by virtue of which the number of
representatives of any province can be increased or diminished,
and this is the enactment which furnishes the rule for such a
change. Nor is there any dispute that upon the principle so
laid down taken by itself the reduction in the number of repre-
sentatives of New Brunswick was right.

‘ The question arises upon sub-s, 4, a sub-seetion which intro-
duces a restriction or qualification upon what has gone before,
by saying that on any re-adjustment the number of members
for a provinee shall not be reduced unless the proportion which
the number of the population of the province bore to the num-
ber of the aggregate population of Canada at the last preceding
re-adjustment is ascertained to be diminished by one-twentieth
part or upwards. And the point is as to the meaning of the
words “ the aggregate population of Canada.” By s. 4 Canada
is defined as meaning “ unless it is otherwise expressed or im-
plied . . . Canada as constituted under this Aect.” Under
the scheme of the Act the Dominion was not constituted by the
immediate operation of the Act itself. The territory included
in the four original provinees was incorporated by proclamation
issued under the authority of s. 3. The territory included in
the provinces subsequently incorporated was admitted by
orders-incouncil issued under s. 146, In their Lordships’
opinion all these provinces equally form part of Canada as
constituted under the Act.

‘ The contentions raised on behalf of New Brunswick were
these :—First, it was said that in sub-s. 4 of &, 51 Canada means
only the four original provinces. This contention seems to
their Lordships inconsistent with s. 4. It was next said that
Canada, in subs. 4 of s. 51, could at most only apply to such
provinces as were in the fullest sense themselves governed by
that section, and that by reason of the terms of incorporation
already cited, this was not the case with regard to each of the

three provinces admitted since the original formation of the
1968—23




20 Representation of P. E. Island.

Dominion. Whatever be the case with regard to the latter part
of this contention, it seems clear that the provinees in question
form part of Canada as constituted under the Aect.

‘ Lastly, it was contended that the territories should be
excluded in estimating the aggregate population of Canada
under subs. 4. It is doubtful, however, whether this point
properly arises on the question submitted to the Supreme Court.
1t was not suggested that the exclusion of the territories from the
caleulation could have affected the result of the re-adjustment,
and the Supreme Court has rightly not dealt with this
matter.

Reduction of Representation of P. E. Island.—The question
raised by the same case, relating to Prince Edward Island,

p. 38, was:—

¢ Although the population of Prince Edward Island, as as-
certained at the census of 1901, if divided by the unit of re-
presentation ascertained by dividing the number of 65 into the
population of Quebee is not sufficient to give six members in the
House of Commons of Canada to that province, is the repre-
sentation of Prince Edward Island in the House of Commons
of Canada liable under the British North America Aet, 1867,
and amendments thereto, and the terms of union of 1873 under
which that province entered Confederation, to be reduced below
six, the number granted to that province by the said terms of
union of 1873 ¢’

Sir Arthur Wilson, pp. 50-1, having already disposed of
the question as to New Brunswick, said:—

‘ The case put forward on behalf of Prince Edward Island
was somewhat wider in its scope. It was suggested that s. 51
applies only to the distribution of representatives between the
four original provinces. But the terms on which Prince Ed-
ward Island was incorporated expressly declared that its repre-
sentation was ““to be re-adjusted from time to time under the
provisions of the British North America Act, 1867.

“1t was further argued that, supposing s. 51 to apply to
Prince Edward Island, still it was not liable to have the num-
ber of its representatives reduced in 1903 for the following
reasons: that by the terms of sub-s. 4, there could be no reduction
on any decennial adjustment unless there was a previous re-
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Sections 52-55. 21

adjustment to afford a comparison, so that for any province the
first re-adjustment could not entail a reduction though it might
permit of an inerease, that there was no re-adjustment for any
province unless its representation was altered, and that, there-
for, by the combined operation of s. 51 and of the terms on
which Prince Edward Island entered the Confederation, its
representation could not be reduced unless it had been pre-
viously increased.

¢ This argument assumes that there has been no re-adjust-
ment for any province unless there has been alteration. Their
Lordships think this is to give too narrow a meaning to the
word. In their opinion, when as the result of a census the
representation of the provinees is reconsidered and the necessary
changes, if any, made to bring it into harmony with the results
of the census, that is a re-adjustment within the meaning of
sub-s. 4, whether there be or be not any change in the case of any
particular provinee.”

Increase of B9 The Number of Members of the House of Com-
number of e . . >
House of mons may be from Time to Time increased by the Par-
Commons. liament of Canada, provided the proportionate Represen-
tation of the Provinces preseribed by this Aect is not

thereby disturbed.

Money Votes; Royal Assent.

ﬁﬁDPOD;lﬂt-x 538, Bills for appropriating any Part of the Publie
Bil?s,.n * Revenue, or for imposing any Tax or Impost, shall ori-

ginate in the House of Commons.

Recommend- §4, It shall not be lawful for the House of Com-

ation of y .

money votes, Mons to adopt or pass any Vote, Resolution, Address, or
Bill for the Appropriation of any Part of the Public
Revenue, or of any Tax or Impost, to any Purpose that
has not been first recommended to that House by Message
of the Governor General in the Session in which such
Vote, Resolution, Address, or Bill is proposed.

:‘e‘;yl“t:" 55. Where a Bill passed by the Houses of the Parlia-

Bills, ete. ment is presented to the Governor General for the Queen’s
Assent, he shall declare, according to his Discretion, but
subject to the Provisions of this Act and to Her Majesty’s
Instructions, either that he assents thereto in the Queen's
Name, or that he withholds the Queen’s Assent, or that he
reserves the Bill for the Signification of the Queen’s
Pleasure.
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22 Sections 56-58.

Disallow- 56. Where the Governor General assents to a Bill in

e B ",’n the Queen’s Name; he shall by the first convenient Oppor-

Council of tunity send an authentic Copy of the Act to one of Her

A5t aseent Majesty’s Principal Secretaries of State, and if the Queen

Governor  in Council within Two Years after Receipt thereof by the

General.  Qeoretary of State thinks fit to disallow the Act, such
Disallowance (with a Certificate of the Secretary of State
of the Day on which the Act was received by him) being
signified by the Governor General, by Speech or Message
to each of the Houses of the Parliament or by Proclama-
tion, shall annul the Aect from and after the Day of such
Signification,

Signification §F, A Bill reserved for the Signification of the
‘;{ee:'::e“';n Queen’s Pleasure shall not have any Force unless and
Bill re- until within Two Years from the Day on which it was
served. presented to the Governor General for the Queen’s Assent,
the Governor General signifies, by Speech or Message to
each of the Houses of the Parliament or by Proclamation,
that it has received the Assent of the Queen in Council.
An Entry of every such Speech, Message, or Pro-
clamation shall be made in the Journal of each House,
and a Duplicate thereof duly attested shall be delivered
to the proper Officer to be kept among the Records of
Canada.

V.—ProviNciar CONSTITUTIONS.
Ezecutive Power.

Appointment  §8, For each Province there shall be an Officer, styled

:’:n';::'t“b oy. the Lieutenant Governor, appointed by the Governor Gen-

ernors of eral in Council by Instrument under the Great Seal of
Provinces.  (Janada.

The Lieutenant-Governors directly represent His Majesty.
—1In Liquidators of the Maritime Bank of Canada v. Receiver-
General of New Brunswick, 1892 A.C., 437, the bank having
stopped payment, the question came before the Judicial Com-
mittee upon appeal as to whether the provincial government, as
a simple contract creditor, was entitled to payment in full over
the other depositors and simple contract ereditors of the bank.

Lord Watson, delivering the judgment, p. 441, said:—

‘The Supreme Court of Canada had previously ruled, in
Reg. v. Bank of Nova Scotia, 11 S.C.R., 1, that the Crown, as
a simple contract ereditor for public moneys of the Dominion

depos
other
Lord
The
Sove
islat1
it ha
exter
tain.
157,
their
nega'
ment
Quel
debt«
mon¢
peacl
until
was |
vinee
But
sever
make
Her
the 1
posit
men|
ship
‘

mim
profi
Crov
Sove

]
effec
prov
nate
foun
perii
right
Brit




r

=Y ekoSoPR

e ¥ .

s i

Lieutenant-Governors Directly Represent the King. 23

deposited with a provincial bank, is entitled to priority over
other creditors of equal degree. The decision appears to their
Lordships to be in strict accordance with constitutional law.
The property and revenues of the Dominion are vested in the
Sovereign subject to the disposal and appropriation of the leg-
islature of Canada; and the prerogative of the Queen, when
it has not been expressly limited by local law or statute is as
extensive in Her Majesty’s colonial possessions as in Great Bri-
tain. In Exchange Bank of Canada v. The Queen, 11 A.C.,
157, this Board disposed of the appeal on that footing, although
their Lordships reversed the judgment of the Court below, and
negatived the preference claimed by the Dominion govern-
ment upon the ground that by the law of the province of
Quebee, the prerogative was limited to the case of the common
debtor being an officer liable to account to the Crown for publie
moneys collected or held by him. The appellants did not im-
peach the authority of these cases, and they also conceded that,
until the passing of the British North America Act, 1867, there
was precisely the same relation between the Crown and the pro-
vince which now subsists between the Crown and the Dominion,
But they maintained that the effect of the statute has been to
sever all connection between the Crown and the provinces; to
make the government of the Dominion the only government of
Her Majesty in North America; and to reduce the provinces to
the rank of independent municipal institutions. For these pro-
positions, which contain the sum and substance of the argu-
ments addressed to them in support of this appeal, their Lord-
ships have been unable to find either principle or authority.

¢ Their Lordships do not think it necessary to examine in
minute detail, the provisions of the Act of 1867 which nowhere
profess to curtail in any respect the rights and privileges of the
Crown, or to disturb the relations then subsisting between the
Sovereign and the provinces,’

His Lordship proceeded to refer to the general object and
effect of the Act, showing that the legislative functions of the
provinees, within the limits preseribed, were in nowise subordi-
nate to the Dominion, and, p. 443, he continned :—

Tt would require very express language, such as is not to be
found in the Act of 1867, to warrant the inference that the im-
perial legislature meant to vest in the provinces of Canada the
right of exercising supreme legislative powers in which the
British Sovereign was to have no share.
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24 Sections 59-61.

‘ In asking their Lordships to draw that inference from the
terms of the statute, the appellants mainly, if not wholly, relied
upon the fact that, whereas the Governor-General of Canada is
directly appointed by the Queen, the lieutenant-governor of a
provinee is appointed not by Her Majesty, but by the Governor-
General who has also the power of dismissal. If the Aet had
not committed to the Governor-General the power of appointing
and removing lieutenant-governors, there would have been no
room for the argument which, if pushed to its logical conclusion,
would prove that the Governor-General and not the Queen,
whose viceroy he is, became the sovereign authority of the pro-
vinee whenever the Act of 1867 came into operation. But the
argument ignores the fact that, by s. 58, the appointment of
a provineial governor is made by the ** Governor-General in
Council by instrument under the great seal of Canada,” or, in
other words, by the executive government of the Dominion
which is, by s. 9, expressly declared “to continue and be
vested in the Queen,” There is no constitutional anomaly in an
executive officer of the Crown receiving his appointment at the
hands of a governing body who have no powers and no functions
except as representatives of the Crown. The act of the Gover-
nor-General and his Council in making the appointment is,
within the meaning of the statute, the act of the Crown; and a
licutenant-governor when appointed, is as much the representa-
tive of Her Majesty for all purposes of provineial government
as the Governor-General himself is for all purposes of Dominion
government.’

Tenure of 59. A Licutenant Governor shall hold Office during

office of - ~ N

Lieutenant the Pleasure of the Governor General; but any Lieuten-

Governor.  ant Governor appointed after the Commencement of the
First Session of the Parliament of Canada shall not be
removable within Five Years from his Appointment, ex-
cept for Cause assigned, which shall be communicated to
him in Writing within One Month after the Order for
his Removal is made, and shall be communicated by Mes-
sage to the Senate and to the House of Commons within
One Week thereafter if the Parliament is then sitting,
and if not then within One Week after the Commence-
ment of the next Session of the Parliament.

Salaries of @0, The Salaries of the Lieutenant Governors shall

Lieutenant . fixed and provided by the Parliament of Canada.
Oaths, &c., 61. Every Lieutenant Governor shall, before assuming
of Lisu- the Duties of his Office, make and subscribe before the
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Sections 62-65. 25
tenant Gov- (Governor General or some Person authorized by him,
S Oaths of Allegiance and Office similar to those taken by
the Governor General.

Application @2, The Provisions of this Act referring to the Lieu-

of provisions ¢oant Governor extend and apply to the Lieutenant

referring to ) > .

Lieutenant Governor for the Time being of each Province or other

Governor.  the Chief k. “tive Officer or Administrator for the
Time being carrying on the Government of the Province,
by whatever Title he is designated.

Appointment @8  The Executive Council of Ontario and of Quebec

gmf,f::‘;:,‘:.ahall be composed of such Persons as the Lieutenant Gov-

Ontario and ernor from Time to Time thinks fit, and in the first in-

Wesbes, stance of the following Officers, namely,—the Attorney
General, the Secretary and Registrar of the Provinece,
the Treasurer of the Province, the Commissioner of
Crown Lands, and the Commissioner of Agriculture and
Public Works, with in Quebec the Speaker of the Legis-
lative Couneil and the Solicitor General.

g::ﬁ‘r‘;::m 64. The Constitution of the Executive Authority in

of Nova each of the Provinces of Nova Scolia and New Brunswick

Scotia and ghg], gubject to the Provisions of this Act, continue as

New Bruns- | 2 v s 8 N

wick. it exists at the Union until altered under the Authority
of this Act.

E::i::c(l:ed 65. All Powers, Authorities, and functions which

by Lieu- under any Act of the Parliament of Great Britain, or of

tenant Gov- the Parliament of the United Kingdom of Great Britain

ernor of e E

ontario or and Ireland, or of the Legislatures of Upper Canada,

Quebec with Lower Canada, or Canada, were or are before or at the

advice or Tot 2 . .

alone. Union vested in or exerciseable by the respective Gover-
nors or Lieutenant Governors of those Provinces, with
tho Advice or with the Advice and Consent of the re-
spective Executive Councils thercof, or in conjunction
with those Councils, or with any Number of Members
thereof, or by those Governors or Lieutenant Governors
individually, shall, as far as the same are capable of being
exercised after the Union in relation to the Government
of Ontario and Quebec respectively, be vested in and shall
or may be exercised by the Lieutenant Governor of On-
tario and Quebec respectively, with the Advice, or with
the Advice and Consent of or in conjunction with the re-
spective Executive Councils, or any Members thereof, or
by the Lieutenant Governor individually, as the Case re-
quires, subject nevertheless (except with respect to such
as exist under Acts of the Parliament of Great Bri-
tain, or of the Parliament of the United Kingdom of




26 As to Effect of Section 65.

Greal Britain and Ireland,) to be abolished or altered by
the respective Legislatures of Onfario and Quebec.!

Section 65 as affecting Legislative Powers.—In Altorney-
General for Quebee v, Reed, 10 A.C., 141, it was argued that
the Quebec legislation, 43-44 V., ¢. 9, which imposed a duty of
ten cents upon every exhibit filed in court in any action pend-
ing therein, might be supported under s, 65.

Lord Selborne, L.C., delivering the judgment of the Com-
mittee, pp. 145-6, said :—

¢ With regard to the third argument, which was founded
upon the 65th section of the Act, it was one not easy to follow,
but their Lordships are clearly of opinion that it eannot prevail.
The 65th section preserves the pre-existing powers of the gov-
ernors or lieutenant-governors in council, to do certain things
not there specified. That, however, was subject to a power of
abolition or alteration by the respective legislatures of Ontario
and Quebec, with the exception, of course, of what depended on
imperial legislation. Whatever powers of that kind existed,
the Act with which their Lordships have to deal neither abol-
ishes nor alters them. It does not refer to them in any manner
whatever. It is said that among those powers, there was a
power not taken away to lay taxes of this very kind upon legal
proceedings in the courts, not for the general revenue purposes
of the provinee, but for the purpose of forming a special fund,
called “ the building and jury fund,” which was appropriated
for purposes connected with the administration of justice. What
has been done here is quite a different thing. Tt is not by the
authority of the Lieutenant-Governor in Council. It is not in
aid of the building and jury fund. Tt is a legislative Aect
without any reference whatever to those powers if they still
exist, quite collateral to them; and if they still exist, and if it
exists itself, eapable of being exercised concurrently with them;
to tax for the general purposes of the province, and in aid of
the general revenue, these legal proceedings.

‘ It appears to their Lordships that, unless it can be justified
under the 92nd section of the British North America Act, it
sannot be justified under the 65th.’

Appointment of Queen’s Counsel.—In Attorney-General for
Canada v. Attorney-General for Ontario (the Queen’s Counsel

1 This section, like s. 12, applies in terms only to statutory pmvers.f
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Queen’s Counsel. Sections 66-70. 27

Case), 1898 A.C., 253, Lord Watson, delivering the judgment
of the Committee, said:—

‘In the province of Ontario the right of appointing
Queen’s Counsel has been committed to the Lieutenant-
Governor by an Act passed by the provincial parliament with
the sanction of the Crown. Assuming it to have been within
the competency of the provincial legislature to vest that power
in some authority other than the Sovereign, the Lieutenant-
Governor appears to have been very properly selected as its de-
positary, seeing that, by s. 65 of the British North America
Act, he is entrusted with the whole executive powers, authori-
ties, and functions which before the Union had been vested in
or were exercisable by the Governor or Lieutenant-Governor of
the province of Canada, in so far as these powers, authorities,
and functions may be necessary for the government and admin-
istration of the new province of Ontario.’

A‘Dl’"“fuon 66. The Provisions of this Act referring to the Lieu-
referring 1o tenant Governor in Council shall be construed as referring
Lieutenant to the Lieutenant Governor of the Province acting by

Governor It and with the Advice of the Executive Council thereof.

Administra- @'Y, The Governor General in Council may from Time
:L‘;‘:‘em&:b' to Time appoint an Administrator to execute the Office
of Lieutenant and Funections of Lieutenant Governor during his Ab-

Governor.  gance, Illness or other Inability.

Seats of 68. Unless and until the Executive Government of

('};3:',':'_"' any Province otherwise directs with respect to that Pro-

ments. vinee, the Seats of Government of the Provinces shall be
as follows, namely,—of Ontario, the City of Toronto; of
Quebece, the City of Quebec; of Nova Scotia, the City of
Halifaxz; and of New Brunswick, the City of Frederic-
ton.

Legislative Power.

1.—ONTARIO.

:‘exi-lnture 69, There shall be a Legislature for Onfario consist-
or Ontarlo. jng of the Lieutenant Governor and of One House, styled
the Legislative Assembly of Onfario

::'le'ctlornl 70, The Legislative Assembly of Ontfario shall be
Stricts.  composed of Eighty-two Members, to be elected to repre-
sent the Eighty-two Electoral Districts set forth in the

First Schedule to this Act.
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Legislature
for Quebec.

Constitution
of Legisla-
tive Council.

Qualification
of Legisla-
tive Coun-
cillors.

Resignation,
Disqualifica~
tion, &c.

Vacancies.

Questions as
to Vacan-
cies, &c.

Speaker of
Legislative
Council.

Quorum of
Legislative
Council,

Voting in
Legislative
Council,

Sections 71-79.

2—QUEBEC.

%1, There shall be a Legislature for Quebee, consist-
ing of the Lieutenant Governor and of Two Houses,
styled the Legislative Council of Quebec and the Legis-
lative Assembly of Quebee.

72, The Legislative Couneil of Quebee shall be com-
posed of twenty-four Members, to be appointed by the
Lieutenant Governor in the Queen’s Name, by Instru-
ment under the Great Seal of Quebec, one being ap-
pointed to represent each of the Twenty-four Electoral
Divisions of Lower Canada in this Act referred to, and
each holding Office for the Term of his Life, unless the
Legislature of Quebec otherwise provides under the Pro
visions of this Aet.

%8, The Qualifications of the Legislative Councillors
of Quebec shall be the same as those of the Senators for
Quebee.

74. The Place of a Legislative Councillor of Quebec
shall become vacant in the Cases, mufatis mutandis, in
which the Place of Senator becomes vacant.

75. When a Vacaney happens in the Legislative Coun-
eil of Quebec by Resignation, Death, or otherwise, the
Lieutenant Governor, in the Queen’s Name, by Instru-
ment under the Great Seal of Quebee, shall appoint a fit
and qualified Person to fill the Vacaney.

%6, If any Question arises respecting the Qualifica-
tion of a Legislative Councillor of Quebec, or a Vacancy
in the Legislative Council of Quebee, the same shall be
heard and determined by the Legislative Couneil.

%'7. The Lieutenant Governor may from Time to
Time, by Instrument under the Great Seal of Quebec,
appoint a Member of the Legislative Council of Quebec
to be Speaker thereof, and may remove him and appoint
another in his Stead.

78. Until the Legislature of Quebec otherwise pro-
vides, the Presence of at least Ten Members of the Legis-
lative Council, including the Speaker, shall be necessary
to constitute a Meeting for the Exercise of its Powers.

79, Questions arising in the Legislative Couneil of
Quebee shall be decided by a Majority of Voices, and the
Speaker shall in all Cases have a Vote, and when the
Voices are equal the Decision shall be deemed to be in
the negative.
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80, The Legislative Assembly of Quebec shall be com-
posed of Sixty-five Members, to be elected to represent
the Sixty-five Electoral Divisions or Districts of Lower
Canada in this Act referred to, subject to Alteration
thereof by the Legislature of Quebee: Provided that it
shall not be lawful to present to the Lieutenant Governor
of Quebee for Assent any Bill for altering the Limits of
any of the Electoral Divisions or Districts mentioned in
the Second Schedule to this Act, unless the Second and
Third Readings of such Bill have been passed in the
Legislative Assembly with the Concurrence of the Ma-
jority of the Members representing all those Electoral
Divisions or Districts, and the Assent shall not be given
to such Bill unless an Address has been presented by the
Legislative Assembly to the Lieutenant Governor stating
that it has been so passed.

3—~ONTARIO AND QUEBEC.

81, The Legislatures of Ontario and Quebec respec-
tively shall be called together not later than Six Months
after the Union.

82, The Lieutenant Governor of Ontario and of Que-

bec shall from Time to Time, in the Queen’s Name, by
Instrument under the Great Seal of the Provinee, sum-
mon and call together the Legislative Assembly of the
Province,

83. Until the Legislature of Onfario or of Quebec

of holders ot Otherwise provides, a Person accepting or holding in On-

offices.

tario or in Quebec any Office, Commission, or Employ-
ment permanent or temporary, at the Nomination of the
Licutenant Governor, to which an annual Salary, or any
Fee, Allowance, Emolument, or profit of any Kind or
Amount whatever from the Province is attached, shall
not be eligible as a Member of the Legislative Assembly
of the respective Province, nor shall he sit or vote as
such; but nothing in this Section shall make ineligible
any Person being a Member of the Executive Council of
the respective Province, or holding any of the following
Offices, that is to say, the Offices of Attorney General,
Secretary and Registrar of the Province, Treasurer of
the Province, Commissioner of Crown Lands, and Com-
missioner of Agriculture and Public Works, and in Que-
bee Solicitor General, or shall disqualify him to sit or
vote in the House for which he is elected, provided he is
elected while holding such Office,
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Sections 84-87.

84, Until the Legislatures of Onfario and Quebec re-
spectively otherwise provide, all Laws which at the Union
are in force in those Provinces respectively, relative to
the following Matters, or any of them, namely,—the
Qualifications and Disqualifications of Persons to be
elected or to sit or vote as Members of the Assembly of
Canada, the Qualifications or Disqualifications of Voters,
the Oaths to be taken by Voters, the Returning Officers,
their Powers and Duties, the Proceedings at Elections,
the Periods during which such Elections may be con-
tinued, and the Trial of controverted Elections and the
Proceedings incident thereto, the vacating of the Seats
of Members and the issuing and Execution of new Writs
in case of Seats vacated otherwise than by Dissolution,—
shall respectively apply to Elections of Members to serve
in the respective Legislative Assemblies of Ontario and
Quebec.

Provided that until the Legislature of Ontario other-
wise provides, at any Election for a Member of the Legis-
lative Assembly of Ontario for the District of Algoma,
in addition to Persons qualified by the Law of the Pro-
vince of Canada to vote, every British Subject, aged
Twenty-one Years or upwards, being a Householder, shall
have a Vote,

85. Every Legislative Assembly of Ontario and every
Legislative Assembly of Quebec shall continue for Four
Years from the Day of the Return of the Writs for choos-
ing the same (subject nevertheless to either the Legisla-
tive Assembly of Ontario or the Legislative Assembly of
Quebec being sooner dissolved by the Lieutenant Governor
of the Province), and no longer.

86. There shall be a session of the Legislature of On-
tario and of that of Quebec once at least in every Year,
so that Twelve Months shall not intervene between the
last Sitting of the Legislature in each Province in one
Session and its first Sitting in the next Session.

87. The following Provisions of this Act respecting
the House of Commons of Canada shall extend and apply
to the Legislative Assemblies of Ontario and Quebee, that
is to say,—the Provisions relating to the Election of a
Speaker originally and on Vacancies, the Duties of the
Speaker, the absence of the Speaker, the Quorum, and
the mode of voting, as if those Provisions were here re-
enacted and made applicable in Terms to each such Legis-
lative Assembly.
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Section 88. Provincial Constitutions. 31

4—NOVA SCOTIA AND NEW BRUNSWICK.
Conltll;l-w 88, The Constitution of the Legislature of each of
:‘,‘:;‘:\:,e. the Provinces of Nova Scotia and New Brunswick shall,

of Nova subject to the Provisions of this Act, continue as it exists
Scotia and

New Brups- 8t the Union until altered under the Authority of this

wick, Act; and the House of Assembly of New Brunswick
existing at the passing of this Act shall, unless sooner
dissolved, continue for the Period for which it was
elected.

Existing Constitutions Preserved—In Fielding v. Thomas,
1896 A.C., 600, the House of Assembly of Nova Scotia
had committed the respondent to the common gaol for contempt
in having intentionally disobeyed an order of the House, and he
brought an action against the members who voted for the reso-
lution leading to his imprisonment. The acts complained of
were justified under R.S,, 5th Series, c. 3, ss. 20, 20, 30 and 31,
whereby the House of Assembly took the like privileges, im-
munities and powers as should from time to time be held, en-
joyed or exercised by the House of Commons of Canada; and the
members were declared to be not liable to any civil action, prose-
cution or damages by reason of any matter or thing brought or
said by them before the House by petition, bill, resolution,
motion or otherwise. The House was also declared to be a
court of record for the purpose of summarily inquiring into
and punishing violations or infringements of the Act.

Their Lordships held that if these provisions were intra
vires of the legislature there could be no doubt that the House
had the power which it had exercised with regard to the
respondent.

Lord Halsbury, L.C., delivering the judgment, pp. 609-10,
said :—

¢ According to the decisions which have been given by this
Board there is no doubt that the provineial legislature could not
confer on itself the privileges of the House of Commons of the
United Kingdom or the power to punish the breach of those
privileges by imprisonment or committal for contempt without
express authority from the imperial legislature. By s. 1 of 38
and 39 V., c. 38, which was substituted for s. 18 of the




32 Section 89.

British North America Act, 1867, it was enacted that the
privileges, immunities and powers to be held, enjoyed and ex-
ercised by the Dominion Iouse of Commons should be such as
should from time to time defined by the Act of
Parliament of Canada, but so that any Act of the Parliament
of Canada defining such privileges, immunities or powers
should not econfer any privileges, immunities or powers exceed-
ing those at the passing of such Act held, enjoyed and exercised
by the Commons House of Parliament of the United Kingdom
and by the members thereof. There is no similar enactment in
the British North America Act, 1867, relating to the House of
Assembly of Nova Scotia and it was argued therefore that it was
not the intention of the imperial Parliament to confer such a
power on that legislature. But it is to be observed that the
House of Commons of Canada was a legislative body created for
the first time by the British North America Act, and it may
have been thought expedient to make express provision for the
privileges, immunities and powers of the body so created which
was not necessary in the case of the existing legislature of
Nova Scotia. By s. 88 the constitution of the legislature of the
province of Nova Scotia was, subject to the provisions of the
Act, to continue as it existed at the Union until altered by
authority of the Act. It was therefore an existing legislature
subject only to the provisions of the Aet. By s. 5 of the Colonial
Laws Validity Aet (28-290 V., c¢. 63)" it had at that time
full power to make laws respecting its constitution, powers and
procedure. It is difficult to see how this power was taken away
from it and the power seems sufficient for the purpose.’

5—~0ONTARIO, QUEBEC, AND NOVA SCOTIA.

First Elec- 89, Each of the Lieutenant Governors of Ontario,

ticns, Quebee and Nova Scotia shall cause Writs to be issued
for the First Election of Members of the Legislative As-
sembly thereof in such Form and by such Person as he
thinks fit, and at such Time and addressed to such Re-
turning Officer as the Governor General directs, and so
that the First Election of Member of Assembly for any
Eleetoral Distriet or any Subdivision thereof shall be
held at the same Time and at the same Places as the
Election for a Member to serve in the House of Commons
of Canada for that Electoral Distriet.

'The Colonial Laws Validity Act is printed at length in the Appendix.
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Section 90 and its Application to Sections 53-57.
6—THE FOUR PROVINCES.

Application 90, The following Provisions of this Act respecting

to Legisla- the Parliament of Canada, namely,—the Provisions re-

:.‘::‘;','?;n. lating to the Appropriation and Tax Bills, the Recom-

respecting  mendation of Money Votes, the Assent to Bills, the Dis-

:‘k‘:_"“"’ votes. allowance of Acts, and the Signification of Pleasure on
Bills reserved,—shall extend and apply to the Legisla-
tures of the several Provinces as if those Provisions were
here re-enacted and made applicable in Terms to the re-
spective Provinces and the Legislatures thereof, with the
Substitution of the Lieutenant Governor of the Province
for the Governor General, of the Governor General for
the Queen and for a Secretary of State, of One Year for
Two Years, and of the Province for Canada,

Substitution of Terms.—The provisions respecting the Par-
liament of Canada in this section referred to are contained in
s8. 08-67.  The letter of 5. 90 seems to require that, making the

substitutions as dirceted, these seetions should read, in their

applieation to provineial proceedings, as follows :—( The substi-

tuted words are printed in italics.)

Money Votes; Royal Assenl, Provineial,

Appropria- 53. Bills for appropriating any Part of the Public
:;:;Tﬁ""" X Revenue, or for imposing any Tax or Tmpost, shall ori-
' ginate in the House of Assembly.

Recommen-  §4, Tt shall not be lawful for the House of Assembly

l'lll'u'l":"; :'{‘l“s to adopt or pass any Vote, Resolution, Address, or Bill
for the Appropriation of any Part of the Publie Revenue,
or of any Tax or Tmpost, to any Purpose that has not
been first recommended to that House by Message of the
Lricutenant Governor of the Provinece in the S« ssion in
which such Vote, Resolution, Address, or Bill is pro-
posed.

Governor 55. Where a Bill passed by the House or Houses of

General's the Legislature is presented to the Licutenant Governor

I“m:"“\:“ of the Province for the Governor General’s Assent, he
shall declare, according to his Diseretion, hut subiect to
the Provisions of this Aet and to the Governor General's
Instruetions, either that he assents thereto in the Gover-
nor General’s Name, or that he withholds the Governor
General's Assent, or that he reserves the Bill for the
Signification of the Governor General’s Pleasure.
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Disallowance $@, Where the Lieutenant Governor of the Province
t(“’;\‘;;?;l""'" assents to a Bill in the Governor General’'s Name, he
Act assentedshall by the first convenient Opportunity send an authen-
to by tic Copy of the Act to the Governor General, and if the
5:;;,‘:,':.::,‘:" Governor General in Couneil within One Year after Re-
ceipt thereof by the Governor General thinks fit to dis-
allow the Act, such Disallowance (with a Certificate »f
the Governor General of the Day on which the Act was
received by him) being signified by the Lieutenant Gov-
ernor, by Speech or Message to the House, or, if more
than one, to each of the Houses of the Legislature, or by
Proclamation, shall annul the Act from and after the Day
of such Signification,
Signification g A Bill reserved for the Signification of the Gov-
3&,;:‘::;'.:"" ernor General's Pleasure shall not have any Force unless
pleasure on and until within One Year from the Day on which it
S P0Nves. was presented to the Lieufenant Governor for the Gover-
nor General's Assent, the Lieutenant Governor signifies,
by Speech or Message to the House, or, if more than one,
to each of the Houses of the Legislature or by Proclama-
tion, that it has received the Assent of the Governor
General in Council,

An Entry of every such Speech, Message, or Pro-
clamation shall be made in the Journal of the House, or
of each House, if more than one, and a Duplicate thereof
duly attested shall be delivered to the proper Officer to be
kept among the Records of the Province.

Whether or not this is a correct rendering of these sections,
and whether or not, having regard to the judgment of the
Judicial Committee in Liquidators of the Maritime Bank of
Canada v. Receiver-General of New Brunswick, 1892 A.C.,
437, the Committee would require a more limited substitution
of terms, are questions which the Committee has not expressly
determined.  We know that a ‘lientenant-governor when
appointed is as much the representative of 1is Majesty for all
purposes of provincial government, as the Governor-General
himself is for all purposes of Dominion government.” Yet he
is by statute a lieutenant-governor, and therefore nominally sub-
ordinate; and also by statute, unless the words of s. 90 are
to be limited by interpretation, his legislative acts take effect
in the name of the Governor-General, who exercises upon the
advice of the King's Privy Council for Canada the power of
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disallowance. Perhaps in the present circumstances it may be
assumed that a lieutenant-governor may, consistently with
his quality as representative of His Majesty for all purposes of
provineial government, assent to bills in the name of the Gov-
ernor-General.

The practice in fact varies in the provinees, In Nova Secotia
the enacting clause runs in the name of ‘ the Governor’; in New
Brunswick and Prince Edward Island in the name of ¢ the
Lientenant-Governor ’; while in the other provinces it is in the
name of ‘ His Majesty.’

VI—DisTriBUTION OF LEGISLATIVE POWER.
Powers of the Parliament.

Legislative 91, It shall be lawful for the Queen, by and with the
Authority of Advice and Consent of the Senate and House of Com-
f,"é‘:::g:“ mons, to make Laws for the Peace, Order, and good Gov-
ernment! of Canada, in relation to all Matters not coming
within the Classes of Subjects by this Act assigned ex-
clusively to the Legislatures of the Provinces; and for
greater Certainty, but not so as to restrict the Generality
of the foregoing Terms of this Section, it is hereby de-
clared that (notwithstanding anything in this Act) the
exclusive Legislative Authority of the Parliament of
Canada extends to all Matters coming within the Classes
of Subjects next hereinafter enumerated ; that is to say:—

Apparent Conflict between ss. 91 and 92.—In Citizens

7 A C, 107-8,
Sir Montague Smith, delivering the judgment of the Board,
stated in effect that since it was foreseen that some

and Queen Insurance Companies v. Parsons,

of the classes of subjects assigned to the provincial legis-
latures would unavoidably run into and be embraced by some
of the enumerated classes of subjects in s. 91, an endeavour
appears to have been made to provide for cases of apparent con-
flict, and that with this object it was declared in the second
branch of s. 91 ¢ for greater certainty, but not so as to restrict the
generality of the foregoing terms of this seetion ’ that (notwith-
standing anything in the Act) the exclusive legislative authority
- ' As to effect of the words ‘ peace, order and good government,' see the
observations of Lord Halsbury, L.C., in Riel v. Regina, 10 A.C., 678.9,

infra, pp. 257.8.
1968—3}
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of the Parliament of Canada should extend to all matters coming
within the classes of subjects enumerated in that section, and
that with the same object apparently the paragraph at the end
of s 91 was introduced.

Companics.—Inasmuch as the Judicial Committee has
affirmed that the authority of the Dominion Parliament to ereate
companies for the purpose of carrying on business thronghont
the Dominion, or within two or more of the provinces, belongs
to the Dominion under its general powers of legislation, the
decisions as to the anthority of Parliament relating to the in-
corporation and powers of such companies are grouped under
the introductory clause of s, 91. It does not necessarily follow,
however, that the power may not definitely rest upon the
gpecific enumeration—* The regulation of trade and ecom-
meree,’

In Dobie v. Temporalities Board, T A. C., 136, a
question arose as to whether the legislature of Quebee had
the power to modify or repeal the enactments of a statute of
the old provinee of Canada (22 V., e. 66) entitled * An Act
to incorporate the Board for the management of the Temporal-
ities I'und of the Presbyterian Chureh of Canada in connection
with the Church of Scotland.’

Lord Watson, delivering the judgment of the Committee, pp.
151-2, said:

‘ Respondents further maintained that the legislature of
Quebece had power to pass the Act of 1875, in respeet of these
special eirenmstances: (1), that the domicile and principal office
of the Temporalities board is in the City of Montreal; and
(2), that its funds also are held or invested within the province
of Quebee.  These facts are admitted on record by the appel-
lant, but they do not affect the question of legislative power. The
domicile of the corporation is merely forensie, and cannot alter
its statutory constitution as a board in and for the provinees of
Upper Canada and Lower Canada,  Neither can the accident
of its funds being invested in Quebee give the legislature of
that provinee authority to change the constitution of a corpora-
tion with which it wounld otherwise have no right to interfere.
When funds belonging to a corporation in Ontario are so sitn-
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ated or invested in the provinee of Quebee, the legislature of
Quebee may impose direct taxes upon them for provineial pur-
poses, as authorized by s, 92 (2), or may impose conditions
upon the transfer or realization of such funds; but that the
Quebee legislature shall have power also to confiscate these
funds, or any part of them, for provineial purposes, is a propo-
sition for which no warrant is to be found in the Act of 1867,

‘ Last of all, it was argued for the respondents that, assum-
ing the incompetency of either provincial legislature, acting
singly, to interfere with the Act of 1858, that statute might be
altered or repealed by their joint and harmonious action. The
argument is based upon fuct, because, in the year 1874, the
legislature of Ontario passed an Aet (38 V., ¢, 75), author-
izing the union of the four churches, and containing provisions
in regard to the Temporalities fund and its board of manage-
ment, substantially the same with those of the Quebee Act, 38
V., e. 62, already referred to. It is diffienlt to understand
how the maxim juncta jurant is applicable heve, seeing ‘that
the power of the provineial legislature to destroy a law of the

old province of Canada is measured by its capacity to recon-
gtrunet what it has destroyed. If the legislatures of Ontario
and Quebee were allowed jointly to abolish the board of 1858,
which is one corporation in and for both provinees, they could
only create in its room two corporations, one of which would
exist in and for Ontario and be a foreigner in Quebee, and the
other of which would be foreign to Ontario, but a domestic
institution in Quebee. Then the funds of the Ontario corpora-
tion conld not be legitimately settled npon objects in the pro-
vince of Quebee, and as little could the funds of the Quebee
corporation be devoted to Ontario, whereas the Temporalities
fund falls to be applied either in the provinee of Quebee or
in that of Ontario, and that in such amonnts or proportions as
the needs of the Preshyterian Chureh of Canada in connection
with the Chureh of Seotland, and of its ministers and congre-
gations, may from time to time require. The Parliament of
Canada is, therefore, the only legislature having power to
modify or repeal the provisions of the Act of 1858,

In Citizens and Queen Imsurance Companies v. Parsons, 7
A.C, 96, there was a controversy as to the application of general
provineial legislation, providing for uniform eonditions in poli-
cies of insurance contracted in Ontario. The Citizens In-
surance Company, one of the appellants, was originally in-




38 Dominion Companies.

corporated by an Act of the late province of Canada, 19-20
V., e. 124, by the name of the Canada Marine Insurance
Company. By another Aet of the late provinee, 27-28 V., e
98, further powers, including the power of effecting contracts
of insurance against fire, were conferred on the company, and its
name was changed to the Citizens’ Insurance and Investment
Company; and finally by an Act of the Dominion Parliament,
39 V., e. 55, the company’s name was again changed to its de-
fendant title, and it was provided that the company, by its new
name, should enjoy all th. franchises, privileges and rights,
and be subject to all the liabilities of the company under its
former name.

The Queen Insurance Company, the other appellant, was an
English fire and life insurance company, incorporated under
the provisions of the Joint Stock Companies’ Act of the im-
perial Parliament, 7-8 V., ¢, 110, This company had its
principal office in England, and carried on business in Canada.

Sir Montague Smith, delivering the judgment of the Com-
mittee, pp. 113-4, said:

“1t was contended, in the ease of the Citizens Insurance
Company of Canada, that the company having been originally
incorporated by the Parliament of the late province of Canada,
and having had its incorporation and corporate rights con-
firmed by the Dominion Parliament, could not be affected by
an Act of the Ontario legislature. DBut the latter Aet does not
assume to interfere with the constitntion or status of corpora-
tions. It deals with all insurers alike, including corporations
and companies, whatever may be their origin, whether incor-
porated by Dritish anthority, as in the case of the Queen In-
surance Company, or by foreign or colonial authority, and, with-
out touching their status, requires that if they choose to make
contracts of insurance in Ontario, relating to property in that
provinee, such contracts shall be subject to certain conditions,’

Sir Montague Smith further, pp. 116-7, said:

‘ Taschereau, J., in the course of his vigorous judgment,
seeks to place the plaintiff in the action against the Citizens
Company in a dilemma. He thinks that the assertion of the
right of the province to legislate with regard to the contracts
of insurance companies amounts to a denial of the right of
the Dominion Parliament to do so, and that this is, in effect, to
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deny the right of that Parliament to incorporate the Citizens
Company, so that the plaintiff was suing a non-existent defend-
ant. Their Lordships cannot think that this dilemma is estab-
lished. The learned Judge assumes that the power of the Do-
minion Parliament to incorporate companies to carry on busi-
ness in the Dominion is derived from one of the enumerated
classes of subjeets, viz., ** The regulation of trade and eommeree.”
and then argues that if the authority to incorporate companies is
given by this clause, the exclusive power of regulating them
must also be given by it, so that the denial of one power in-
volves the denial of the other. But, in the first place, it is not
necessary to rest the authority of the Dominion Parliament to
incorporate companies on this specific and enumerated power.
The authority would belong to it by its general power over all
matters not coming within the classes of subjects assigned ex-
clusively to the legislatures of the provinces, and the only
subject on this head assigned to the provincial legislatures
being * The incorporation of companies with provineial objects,”
it follows that the incorporation of companies for objects other
than provineial falls within the general powers of the Parlia-
ment of Canada. But 1t by no means follows (unless indeed
the view of the learned Judge is right as to the scope of the
words “the regulation of trade and commeree ™) that becanse
the Dominion Parliament has alone the right to ereate a cor-
poration to earry on business thronghout the Dominion, that it
alone has the right to regulate its contracts in each of the pro-
vinces. Suppose the Dominion Parliament were to incorporate
a eompany, with power, among other things, to purchase and
hold lands throughout Canada in mortmain, it could scarcely
be contended, if such a company were to earry on business in
a provinee where a law against holding land in mortmain pre-
vailed (each provinee having exclusive legislative power over
“property and civil rights in the provinee ™) that it conld hold
land in that provinee in contravention of the provincial legis-
lation; and, if a company were incorporated for the sole pur-
pose of purchasing and holding land in the Dominion, it might
happen that it eould do no business in any part of it, by reason
of all the provinees having passed mortmain Acts, though the
corporation would still exist and preserve its status as a cor-
porate body.’

In Colonia’ Building and Imvestment Association v. Attor-
ney-General of Quebee, 9 A.C., 157, the company was incor-
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porated by an Aet of the Parliament of Canada, 37 V., e
103; with power to acquire and hold real estate, construet build-
ings, sell and dispose of the said property, and lend money on
security of mortgages upon real estate or on stocks, The chief
office of the company was to be in the city of Montreal, but the
company was authorized to establish branch offices or agencies
throughout the Dominion, and in London and New York, for
such purposes as the directors might determine. It appeared that
the operations of the company had been carried on only in the
provinee of Quebee, and it was objected that the incorporation
of the company was illegal as ultra vires of Parliament, and that
it had no authority to carry on its business in a single province.

Sir Montague Smith, delivering the judgment of the Com-
mittee, pp. 164-5, said :—

‘ Their Lordships eannot doubt that the majority of the
Court was right in refusing to hold that the association was not
lawfully incorporated.  Although the observations of this
Board in the Citizens Insurance Company of Canada v.
Parsons, 7 A, C. 96, referred to by the Chief Justice, put a
hypothetical ease by way of illustration only, and cannot be
regarded as a decision on the case there supposed, their Lord-
ships adhere to the view then entertained by them as to the res-
peetive powers of the Dominion and provineial legislatures in
regard to the incorporation of companies.

‘It is asserted in the petition, and was argued in the Courts
below, and at this bar, that inasmuch as the association had
confined its operations to the province of Quebee, and its busi-
ness had been of a local and private nature, it followed that its
objects were loeal and provineial, and consequently that its in-
corporation belonged exclusively to the provineial legislature.
But surely the fact that the assoeiation has hitherto thought
fit to confine the exercise of its powers to one provinee cannot
affect its status or capacity as a corporation, if the Aet incor-
porating the association was originally within the legislative
power of the Dominion Parliament. The company was incor-
porated with powers to earry on its business, consisting of
various kinds, thronghout the Dominion. The Parliament of
Canada conld alone constitute a corporation with these powers;
and the faet that the exercise of them has not been co-extensive
with the grant eannot operate to repeal the Aet of incorporation,
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Dominion Companies, 11

nor warrant the judgment prayed for, viz. : that the company be
declared to be illegally constituted.’!

By the judgment of the Court of Queen’s Bench it had been
declared that the association had no right to act as a corpora-
tion in respeet of its most important operations within the pro-

vince of Quebee, and the association was thereby prohibited

from so acting within the province. Upon this point Sir
Montague Smith, pp. 165-7, said :—

‘It was not disputed by the counsel for the Attorney-
General that, on the assumption that the corporation was duly
constituted, the prohibition was too wide, and embraced some
matters which might be lawfully done in the provinee, but it
was urged that the operations of the company contravened the
provineial law, at the least, in twu respeets, viz., in dealing in
land, and in acting in contravention of the building Acts of the
provinee.

‘It may be granted that, by the law of Quebee, corporations
cannot aequire or hold lunds without the consent of the C'rown.
This law was recognized by this Board, and held to apply to
foreign corporations in the case of the Chaudiére Gold Mining
Company v. Desbarats, L.R. 5, P. (., 277. Tt may also be as-
sumed, for the purpose of this appeal, that the power to repeal
or modify this law falls within No. 13 of & 92 of the British
North America., viz., ‘Property and civil rights within the
provinee,” and belongs exelusively to the provineial legislature;
so that the Dominion Parliament could not confer powers on
the company to override it. But the powers found in the Act
of incorporation are not neeessarily inconsistent with the pro-
vineial Taw of mortmain, which does not absolutely prohibit
corporations from aequiring or holding lands, hut only requires,
as a condition of their so doing, that they shonld have the con-
sent of the Crown. If that consent be obtained, a eorporation
does not infringe the provineial law of mortmain by acquiring
and holdine lands.  What the Aet of incorporation has done is
to create a legal and artifieial person with eapacity to earry on
certain kinds of business, which are defined, within a defined

, viz., thronghont the Dominion. Among other things, it has

"To the same effect is the decision in Corporation of the City of
Taronto v. Bell Telephone Company of Canada, 1905 AC.. 56 See also
Grand Trunk Railway Company v. Attorney-General of Canada, 1907 A.C.,
67-9. These decisions are quoted infra under s. 91 (29),
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given to the association power to deal in land and buildings, but
the capacity so given only enables it to acquire and hold land in
any province consistently with the iaws of that province relating
to the acquisition and tenure of land. If the company can so
acquire and hold it, the Act of incorporation gives it capacity
to do so.

* It is said, however, that the company has, in fact, violated
the law of the province by acquiring and holding land without
having obtained the consent of the Crown. It may be so, but
this is not the ease made by the petition. Proceedings founded
on the alleged violation, by a corporation, of the mortmain laws,
would involve an inquiry opening questions (some of which
were touched upon in the arguments at the bar) regarding the
scope and effect of these laws, the fact of the Crown’s consent,
the nature and sufficiency of the evidence of it, the conse-
quences of a violation of the laws, and the proper parties to
take advantage of it; questions which are certainly not raised
by the allegations and conclusions of this petition.

‘ So with respect to the objections founded on the Acts of the
provinee with regard to building societies, Chief Justice
Dorion appears to be of opinion that, inasmuch as the legisla-
ture of the province had passed Acts relating to such societies,
and defined and limited their operations, the Dominion Parlia-
ment was incompetent to incorporate the present association,
having for one of its objects the erection of buildings through-
out the Dominion. Their Lordships, at present, fail to see
how the existence of these provincial Aects, if competently
passed for local objects, can interfere with the power of the
Dominion Parliament to incorporate the association in ques-
tion.”

The Liquor Traffic—In Russell v. The Queen, T A.C.,
829, Sir Montague Smith, delivering the judgment, held that
the Canada Temperance Act does not delegate any powers of
legislation, but that it contains within itself the whole legisla-
tion on the matters with which it deals; that the provision that
the second part of the Act shall come into operation in any dis-
trict only by petition of a majority of the electors does not con-
fer on these persons the power to legislate, and that the power
cannot be denied to the Parliament of Canada to legislate con-
ditionally when the subject of the legislation is within its com-
petency.
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His Lordship referred to the enumerations of s 92,
and held that the subject of the Act did not fall within any of
these. He referred to the rules for the construction of ss.
91 and 92 laid down in Citizens and Queen Insurance Company
v. Parsons, supra, and he said that it could not be con-
tended, and indeed was not contended, that if the Act did not
fall within one of the classes of subjects assigned to the provin-
cial legislatures, the Parliament of Canada had not authority
to pass it by virtue of its general power to make laws for the
peace, order and good government of Canada.

His Lordship concluded that the Aet was competent to the
Parliament of Canada, although it was unnecessary to discuss
the question as to whether its provisions fell within any of the
classes of subjects enumerated in s. 91,

The Canada Temperance Act was by the subsequent decision
in Attorney-General for Ontario v. Attorney-General for Canada
(the Prohibition Case) 1896 A.C., 348, referred to the general
powers of the Dominion Parliament in respect of the peace,
order and good government of Canada. The legislation does not
therefore, notwithstanding the observations of their Lordships
in Russell v. The Queen, rest upon the exeention of Dominion
powers with regard to the eriminal law, althongh having, as
stated by their Lordships, direct relation thereto, nor upon the
power of the regulation of trade and commerce.

In Hodge v. The Queen, 9 A.C., 128-30, it was contended
for the appellant that the decision of the Committee in Russell v.
The Queen was conclusive that the whole subject of the liquor
traffic was given to the Dominion Parliament and consequently
taken away from the legislatures, Sir Barnes Peacock, deliver-
ing the judgment, said that the sole question in Russell v. The
Queen was whether it was competent to the Dominion Parlia-
ment, under its general powers to make laws for the peace, order
and good government of the Dominion, to pass the Canada Tem-
perance Aect, and that it was not doubted that the Dominion
Parliament had such authority under s. 91, unless the subject
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fell within some one or more of the classes of subjects by s. 92
assigned exclusively to the legislatures, He quoted from the
judgment, and coneluded :—* It appears to their Lordships that
Russell v. The Queen, when properly understood, is mot an
authority in support of the appellant’s contention, and their
Lordships do not intend to vary or depart from the reasons ex-
pressed for their judgment in that ecase. The principle which
that case and the case of the Citizens Inmsurance Company, 7
A.C., 96, illustrate is, that subjects which in one aspect and for
one purpose fall within s. 92, may in another aspect and for
another purpose fall within s, 91.”

Subsequently an Aet was passed by the Dominion Par-
linment known as the Liquor License Act, 1883, (46 V., e
30). It proceeded upon the recital that it was desirable to
regulate the traffic and sale of intoxicating liquors, that the
law respecting the same should be uniform thronghout the
Dominion, and that provision should be made in regard thereto
for the better preservation of peace and order. The Act was
amended in the following year, (47 V., ¢. 32).

By this Act the sale of liquor by wholesale or retail was pro-
hibited except where licensed under the authority of the Aect,
and provision was made for the issue by the Governor-in-
Council of licenses for the sa'e of liquor in hotels, saloons, shops,
vessels and by wholesale.

Two questions were by the Governor-General in Couneil re-
ferred to the Supreme Court of Canada for determination pur-

suant to 8. 26 of the amending Aet,—first, whether the Liquor
License Aet, 1883, and the amending Aet of 1884, were in whole
or in part within the legislative authority of the Parliament of
Canada; and secondly, if in part only within such legislative
authority, as to what part or parts of the said Aets were com-
petent to the Parliament.

The Sup-eme Court was of opinion that these Acts were,
with the exception of certain seetions, ultra vires. Upon appeal
to the Judicial Committee their Lordships, as appears from the
Queen’s order of 12th Diecmber, 1885, reported to Ter
Majesty—* as their opinion, in reply to the two questions which
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have been referred to them by Your Majesty, that the Liquor
License Act, 1883, and the Aet of 1884 amending the same, are
not within the legislative authority of the Parliament of
Canada. The provisions relating to adulteration, if separated
in their operation from the rest of the Acts, would be within
the authority of the Parliament; but, as in their Lordships’
opinion they cannot be so separated, their Lordships are not pre-
pared to report to Your Majesty that any part of these Aects is
within such authority.’

The grounds of the decision are, however, not reported.
g y I

In the Prohibition Case, 1896 A.C., 348, Lord Watson,
delivering the judgment of the Board, pp. 360-2, said:—

* The general authority given to the Canadian Parliament by
the introductory enactments of s. 91 is * to make laws for the
peace, order and good government of Canada, in relation to all
matters not coming within the classes of subjects by this Act
assigned exclusively to the legislatures of the provinces”; and
it is declared, but not so as to restrict the generality of these
words, that the exelusive authority of the Canadian Parliament
extends to all matters coming within the classes of subjects which
are enumerated in the elause. There may, therefore, be matters
not ineluded in the enumeration, upon which the Parliament of
Canada has power to legislate, because they concern the peace,
order and good government of the Dominion. But to those mat-
ters which are not specified among the enumerated subjects of
legislation, the exception from s. 92, which is enacted by the
coneluding words of s. 91, has no application ; and, in legislat-
ing with regard to such matters, the Dominion Parliament has
no authority to eneroach upon any class of subjects which is ex-
clusively assigned to provineial legislatures by s. 92. These en-
actments appear to their Lordships to indicate that the exercise
of legislative power by the Parliament of Canada, in regard to
all matters not enumerated in s. 91, ought to be strietly confined
to such matters as are unquestionably of Canadian interest and
importance, and onght not to trench upon provineial legislation
with respeet to any of the classes of subjects enumerated in s.
02. To attach any other construction to the general power
which, in supplement of its enumerated powers, is conferred
upon the Parliament of Canada by s. 91, would, in their
Lordships’ opinion, not only be contrary to the intendment of
the Act, but would practically destroy the autonomy of the pro-
vinces. Tf it were once conceded that the Parliament of Canada
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has authority to make laws applicable to the whole Dominion,
in relation to matters which in each province are substantially
of local or private interest upon the assumption that these mat-
ters also concern the peace, order and good government of the
Dominion, there is hardly a subject enumerated in s. 92 upon
which it might not legislate, to the exclusion of the provincial
legislatures.

‘In construing the introductory enactments of s. 91 with
respect to matters other than those enumerated, which concern
the peace, order and good government of Canada, it must be
kept in view that s. 94, which empowers the Parliament of
Canada to make provision for the uniformity of the laws rela-
tive to property and civil rights in Ontario, Nova Scotia and
New Brunswick does not extend to the province of Quebee; and
also that the Dominion legislation thereby authorized is ex-
pressly declared to be of no effect unless and until it has been
adopted and enacted by the provincial legislature. These en-
actments would be idle and abortive if it were held that the
Parliar ot of Canada derives jurisdiction from the introdue-
tory p1 visions of s. 91, to deal with any matter which is in sub-
stance loeal or provineial, and does not trulv affect the interest
of the Dominion as a whole. Their Lordships do not doubt
that some matters, in their origin local and provineial, might
attain such dimensions as to affect the body politic of the Do-
minion, and to justify the Canadian Parliament in passing laws
for their regulation or abolition in the interest of the Dominion.
But great caution must be observed in distinguishing between
that which is local and provineial, and therefore within the
jurisdiction of the provincial legislatures, and that which
has ceased to be merely local or provineial, and has become
matter of national concern, in such sense as to bring it within
the jurisdiction of the Parliament of Canada. An Act restrict-
ing the right to carry weapons of offence, or their sale to
young persons, within the provinee would be within the author-
ity of the provincial legislature. But traffic in arms, or the pos-
session of them under such eircumstances as to raise a suspicion
that they were to be used for seditious purposes, or against a
foreign state, are matters which, their Lordships conceive,
might be competently dealt with by the Parliament of the Do-
minion,

“The judgment of this board in Russell v. Reg., 7 A.C., 829,
has relieved their Lordships from the diffieult duty of consider-
ing whether the Canada Temperance Act of 1886 relates to the
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peace, order and good government of Canada, in such sense as
to bring its provisions within the competency of the Canadian
Parliament. In that case the controversy related to the validity
of the Canada Temperance Act of 1878; and neither the Do-
minion nor the provinces were represented in the argument,
It arose between a private prosecutor and a person who had
been convicted, at his instance, of violating the provisions of
the Canadian Act within a distriet of New Brunswick, in which
the prohibitory clauses of the Aet had been adopted. But the
provisions of the Act of 1878 were in all material respects the
same with those which are now embodied in the Canada Tem-
perance Act of 1886, and the reasons which were assigned for
sustaining the validity of the earlier, are, in their Lordships’
opinion, equally applicable to the later Act. It therefore
appears to them that the decision in Russell v. Reg., supra, must
be accepted as an authority to the extent to which it goes,
namely, that the restrictive provisions of the Act of 1886, when
they have been duly brought into operation in any provineial
area within the Dominion, must receive effect as valid enact-
ments relating to the peace, order and good government of
Canada.’

His Lordship proceeded to state that the authority of the

Dominion Parliament to enaet the Canada Temperance Act was
not derived from s 91 (2) ‘The regulation of trade and
commerce’; and it certainly follows from the judgment that
the Act is upheld merely as an execution of the general power
of Parliament to legislate for the peace, order and good govern-
ment of Canada.

Questions had in the Prohibition ('ase been referred to the
Supreme Court of Canada by the Governor-General in Council.
The seventh question was:—

“(7) Has the Ontario legislature jurisdietion to enact s, 18
of Ontario Aet, 53 V., . 56, intituled “ An Aet to improve the
Liquor License Acts™ as said section is explained by Ontario
Act, 54 V., ¢. 46, intituled “ An Aet respecting local option in
the matter of liguor selling.”

S. 18 is as follows:

“18. Whereas the following provision of this section was at
the date of Confederation in force as a part of the Consolidated
Municipal Act (29th and 30th Viectoria, chapter 51, section
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249, sub-section 9), and was afterwards re-cnacted as sub-section
7 of section 6 of 82nd Vietc-ia, chapter 32, being the Tavern
and Shop License Act of 18. , but was afterwards omitted in
subsequent consolidations of the Municipal and the Liquor
License Aets, similar provisions as to local prohibition being
contained in the Temperance Act of 1864, 27th and 28th Vie-
toria, chapter 18; and the said last mentioned Act having been
repealed in municipalities where not in force by the Canada
Temperance Act, it is expedient that municipalities should have
the powers by them formerly possessed ; it is hereby enacted as
fu”u\\‘\?i

“The council of every township, city, town and ineorpor-
ated village may pass by-laws for prohibiting the sale by retail
of spirituous, fermented, or other manufactured liquors in any
tavern, inn, or other house or place of publie entertainment, and
for prohibiting altogether the sale thereof in shops and places
other than houses of publie entertainment : Provided that the
by-law before the final passing thereof has been duly approved
of by the electors of the municipality in the manner provided
by the sections in that behalf of the Municipal Aet: Provided
further that nothing in this section contained shall be econ-
strued into an exercise of jurisdiction by the legislature of the
provinee of Ontario beyond the revival of provisions of law
which were in force at the date of the passing of the Dritish
North America Act, and which the subsequent legiclation of
this provinee purported to re peal.’

The Aect 54 V., e. 46, declares that . 18 was not intended
to affect the provisions of & 252 of the Consolidated Municipal
Act, being an Aet of the old proy ince of Canada, 29-30 V., e. 51,

)

relating to sales of liquor in original packages of not less than
five eallons or one dozen bottles,

Lord Watson, delivering the judgment, pp. $36-8, thus

explains the provisions of the Temperance Act of 1864, and of

the Canada Temperance Aet:

“The Temperance Act, 1864 (2728 V. e. 18) conferred
upon the municipal conneil of every county, town, township or
incorporated village, * besides the powers at present conferred
on it by law,” power at any time to pass a by-law prohibiting
the sale of intoxieating lignors and the issue of licenses therefor,
within the limits of the municipality. Such by-law was not to
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take effect until submitted to and approved by a majority of the
qualified electors; and provision was made for its subsequent
repeal in deference to an adverse vote of the electors,

‘ The Canada Temperance Act of 1886 (Revised Statutes of
Canada, 49 V., ¢. 106) is applicable to all the provinces of
the Dominion. Its general scheme is to give to the electors of
every county or city the option of adopting or declining to adopt
the provisions of the second part of the Aet, which make it un-
lawful for any person, ““ by himself, his clerk, servant or agent,
to expose or keep for sale, or directly or indirectly, on
any pretence or upon any device, to sell or barter, or in consider-
ation of the purchase of any other property, give to any other
person any intoxicating liquor.,” It expressly declares that no
violation of these enactments shall be made lawful by reason of
any license of any description whatsoever. Certain relaxations
are made in the case of sales of liquor for sacramental or
medicinal purposes, or for exclusive use in some art, trade or
manufacture. The prohibition does not extend to manufac-
turers, importers or wholesale traders who sell liquors in quan-
tities above a specified limit, when they have good reason to be-
lieve that the purchasers will forthwith carry their purchase
beyond the limits of the county or city, or of any adjoining
county or city in which the provisions of the Act are in force.

* For the purpose of bringing the second part of the Act into
operation an order of the Governor-General of Canada in Coun-
cil is required. The order must be made on the petition of a
county or city, which cannot be granted until it has been put
to the vote of the electors of such county or city, When a
majority of the votes polled are adverse to the petition, it must
be dismissed ; and no similar application can be made within the
period of three years from the day on which the poll was taker
When the vote is in favour of the petition, and is followed by a1
order-in-council, one-fourth of the qualified electors of the
county or city may apply to the Governor-General in Couneil
for a recall of the order which is to be granted in the event of
a majority of the electors voting in favour of the application.
Power is given to the Governor-General in Couneil to issue in
the like manner, and after similar procedure, an order repealing
any by-law passed by any municipal council for the application
of the Temperance Act of 1864,

‘ The Dominion Act also contains an express repeal of the

prohibitory clauses of the provincial Act of 1864, and of the
1968—4
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machinery thereby provided for bringing them into operation,
(1) as to every municipality within the limits of Ontario in
which, at the passing of the Act of 1856, there was no municipal
by-law in force, (2) as to every municipality within these
limits in which a prohibitive by-law then in force shall be
subsequently repealed under the provisions of either Act, and
(3) as to every municipality, having a municipal by-law, which
is included in the limits of, or has the same limits with, any
county or city in which the second part of the Canada Temper-
ance Act is brought into force before the repeal of the by-law,
which by-law, in that event, is declared to be null and void.’

It will be observed, therefore, that the general principle and
object of the local Act and of the Dominion Aet, is the same,
namely, prohibition of the sale of intoxicating liquors within
municipal divisions to be applied by the exercise of local option.
The differences between the two Aets, if and so far as material
for the purposes of the case, are indicated by Lord Watson in
his remarks to be presently quoted.

The Dominion Act had been held infra vires by the Com-
mittee in the case of Russell v. The Queen, supra. The local
Act is in the Prohibition Case upheld by the same final author-
ity. The reasoning is remarkable and must be considered.

Lord Watson, delivering the judgment, held that the
exception enacted by the concluding words of & 91 was meant
to include and correctly deseribes all the matters enu-
merated in the sixteen heads of s. 92 as being from a pro-
vineial point of view of a local or private nature; and that
the exception was not meant to derogate from the legislative
authority given to provineial legislatures by these sixteen heads,
save to the extent of enabling Parliament to deal with matters
loeal or private in those cases where such legislation is neces-
sarily incidental to the exercise of the powers conferred upon it
by the enumerative heads of s. 91. Ilis Lordship further stated,
as has been shown, that the exception had no application to
Dominion powers of legislation, not specified among the enum-
erated subjects of s. 91; that in legislating in the execution of
its general unenumerated powers the Dominion Parliament had
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no authority to encroach upon any class of subjects exclusively
assigned to provineial legislatures by s. 92, and that the exercise
of the general powers by the Parliament of Canada ought to be
strictly confined to such matters as are unquestionably of Cana-
dian interest and importance, and ought not to trench upon pro-
vincial legislation with respect to any of the classes of subjects
enumerated in s, 92, He stated that if it were once conceded
that the Parliament of Canada has authority to make laws ap-
plicable to the whole Dominion, in relation to matters which in
each province are substantially of local or private interest up-
on the assumption that these matters also concern the peace,
order and good government of the Dominion, there is hardly a
subject enumerated in 8. 92 upon which it might not legislate
to the exclusion of the provincial legislatures, Ilis Lordship
negatived the contention that Parliament had the power to legis-
late for the purpose of producing general uniformity through-
out the Dominion with regard to any matter which is in sub-
stance local or provincial and does not truly affect the interests
of the Dominion as a whole. Ie stated, however, p. 361, as
already quoted :—

* Their Lordships do not doubt that some matters, in their
origin local and provineial, might attain such dimensions as to
affect the body politic of the Dominion, and to justify the Cana-
dian Parliament in passing laws for their regulation or aboli-
tion in the interest of the Dominion. But great eaution must be
observed in distinguishing between that which is local and pro-
vineial, and therefore within the jurisdiction of the provincial
legislatures, and that which has ceased to be merely local or pro-
vineial, and has become matter of national concern, in such
sense as to bring it within the jurisdiction of the Parliament
of Canada.’

Lord Watson proceeded to explain that the Canada Tem-
perance Act, which had been held in Russell v. The Queen to he
within Dominion authority, was enacted in pursnance of the
general authority of the Dominion with respect to the peace,
order and good government of Canada, and not in virtue of an

enumerated power.
1958—44




The Liquor Traffic.

His Lordship held that the authority of the legislature of
Ontario to enact 53 V., e. 56, s. 18, did not arise under
8. 92 (8) ‘Municipal institutions in the provinee,” or (9)
* Shop, saloon, tavern, auctioneer and other licenses in order
to the raising of a revenue for provineial, local or municipal
purposes;’ and he stated that the only enactments of s. 92
which appear to have any relation to the authority of the pro-
vineial legislatures to make laws for the suppression of the
liquor traffic are to be found in (13) ¢ Property and civil rights
in the province,” and (16) ‘Generally all matters of a merely
local or private nature in the province.”

ITis Lordship stated, pp. 364-5:—° A law which prohibits
retail transactions and restricts the consumption of liquor
within the ambit of the provinee, and does not affect transactions
in lignor between persons in the provinee and persons in other
provinces or in foreign countries, concerns property in the pro-
vince which would be the subject-matter of the transactions if
they were not prohibited, and also the eivil rights of persons in
the province. It is not impossible that the vice of intemperance
may prevail in particular localities within a province to such an
extent as to constitute its cure by restricting or prohibiting the
sale of liquor a matter of a merely loeal or private nature, and
therefore falling prima facie within No. 16.

It was not necessary, in his Lordship’s opinion, to determine
whether provincial legislation for the suppression of the liquor
traffie, confined to matters which are provineial or local within
the meaning of s. 92 (13, and (16), was authorized by one or
the other of these heads, :\.'hnll;:h it could not lillL'il'il”'\' be held
to fall within both of them.

His Lordship stated, p. 365:— In s. 92, No. 16, appears
to have the same office whicii the general enactment with
respect to matters concerning the peace, order, and good govern-
to include provincial legislation i relation to the classes of
ment of ( Jnnlu, 80 flr as ~1|p|vlm rentary of the enumerated
subjects, fulfils in s. 91. Tt assigns to the provine +ial legislature

all matters in a provincial sense local or private which have
been omitted from the preceding enume,«tion, and although its
they were obviously not meant

terms are wide enough to cover,
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Apparently, therefore, the Judicial Committee came to the
conclusion that the Ontario enactment, 53 V., ¢. 56, s. 18, was a
competent exercise of the authority conferred by s. 92 (13) or
(16), with a suggestion of preference for (16). In the later
case of Attorney-General of Manitoba v. Manitoba License-
Holders' Association, 1902 A.C., 78, Lord Macnaghten, as will
be shewn, stated the conclusion that in the opinion of the

Joard the Ontario enactment fell under s, 92 (16), rather than
under (13).

With regard to the argument that the Dominion by the Can
ada Temperance Act had occupied the whole possible field of
legislation upon the restriction of the liquor traffie, and that
provineial authority was thereby suspended or superseded, Lord
Watson, pp. 366-70, continued :—

“ It has been frequently recognized by this Board, and it
may now be regarded as settled law, that according to the scheme
of the British North America Act the enactments of the Parlia-
ments of Canada, in so far as these are within its competency,
must override provineial lesislation. But the Dominion Par
liament has no authority conferred upon it by the Act to repeal
directly any provineial statute, whether it does or does not come
within the limits of jurisdietion preseribed by s. 92, The
repeal of a provincial Act by the Parliament of Canada can only
be effected by repugnancy between its provisions and the en-
actments of the Dominion; and if the existence of such repug
nancy should become matter of dispute the controversy cannot
be settled by the action either of the Dominion or of the pro
vincial legislature, but must be submitted to the judicial tribu-
nals of the country. In their Lordships’ opinion, the express
repeal of the old provineial Act of 1864 by the Canada Temper
ance Act of 1886 was not within the authority of the Parlia-
ment of Canada. Tt is true that the Upper Canada Aect of
1864 was continued in force within Ontario by s. 129 of the
British North America Aet, until repealed, abolished
or altered by the Parliament of Canada, or by the provincial
legislature, according to the authority of that Parlia-
ment or of that legislature. It appears to their Lordships
that neither the Parliament of Canada nor the pro-
vincial legislatures have authority to repeal statutes which they
could not directly enact. Their Lordships had occasion, in
Dobie v. Temporalities Board, T A.C., 136, to consider the
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power of repeal competent to the legislature of a province.
In that case the legislature of Quebee had repealed a statute
continued in force after the Union by s. 129, which had
this peculiarity, that its provisions applied both to Quebee and
to Ontario, and were incapable of being severed so as to make
them applicable to one of these provineces only. Their Lord-
ships held that the powers conferred “upon the provincial
legislatures of Ontario and Quebec to repeal and alter the
statutes of the old parliament of the provinee of Canada are
made precisely co-extensive with the powers of direct legisla-
tion with which these bodies are invested by the other clauses
of the Act of 1867,” and that it was beyond the authority of the
legislature of Quebec to repeal statutory enactments which
affected both Quebee and Ontario. The same principle ought,
in the opinion of their Lordships, to be applied to the present
case. The old Temperance Act of 1864 was passed for Upper
Canada, or, in other words, for the province of Ontario’; and
its provisions, being confined to that provinee only, could not
have been directly enacted by the Parliament of Canada. In
the present case the Parliament of Canada would have no
power to pass a prohibitory law for the province of Ontario,
and could therefore have no authority to repeal in express teris
an Act which is limited in its operation to that province. In
like manner the express repeal, in the Canada Temperance Act
of 1886, of liquor prohibitions adopted by a municipality in
the provinee of Ontario under the sanction of provineial legis
lation dces not appear to their Lordships to be within the
authority of the Dominion Parliament.

“The question must next be considered whether the provin-
cial enactments of . 18 to any, and if so to what extent, come
into collision with the provisions of the Canadian Act of 1886
In so far as they do, provincial must yield to Dominion legisla-
tion, and must remain in abeyance unless and until the Act of
1886 is repealed by the Parliament which passed it.

¢ The prohibitions of the Dominion Act have in some respects
i n effect which may extend beyond the limits of a provinee, and
they are all of a very stringent character. They draw an arbi
trary line at eight gallons in the case of beer, and at ten gal-

"This is a mistake. The Temperance Act of 1864 was passed for the
provinee of Canada, including both Upper and Lower Canada, and the
conclusions founded upon the statement that its provisions were confined
to the provinee of Upper Canad re, therefore, erroneous, so far as con-
cern the particular case, They may be taken, however, to indicate the
view of their Lordships as to the power of the Dominion Parliament to

repeal a preconfederation statute providing for the prohibition of the
liguor traffic and affecting a single province.
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lons in the case of other intoxicating liquors, with the
view of discriminating between wholesale and retail trunsac-
tions. DBelow the limit, sales within a district which has
adopted the Act are absolutely forbidden, except to the two
nominees of the lieutenant-governor of the province, who are
only allowed to dispose of their purchases in small quantities
for medicinal and other specified purposes. In the case of sales
above the limit the rule is different. The manufacturers of
pure native wines from grapes grown in Canada have special
favour shown them. Manufacturers of other liquors within the
district, as also merchants duly licensed, who carry on an ex-
clusively wholesale business, may sell for delivery anywhere
beyond the district unless such delivery is to be made in an
adjoining district where the Act is in force. If the adjoining
district happened to be in a different provinee, it appears to
their Lordships to be doubtful whether, even in the absence of
Dominion legislation, a restriction of that kind could be en-
acted by a provineial legislature.

¢ On the other hand, the prohibitions which s. 18 authorizes
municipalities to impose within their respective limits do not
appear to their Lordships to affect any transactions in liquor
which have not their beginning and their end within the pro-
vinee of Ontario. The first branch of its prohibitory enact-
ments strikes against sales of liquor by retail in any tavern or
other house or other place of public entertainment. The second
extends to sales in shops and places other than houses of publie
entertainment ; but the context indicates that it is only meant
to apply to retail transactions; and that intention is made
clear by the terms of the explanatory Act 54 V., e. 46, which
fixes the line between wholesale and retail at one dozen of
liquor in bottles, and five gallons if sold in other receptacles.
The importer or manufacturer can sell any quantity above that
limit, and any retail trader may do the same, provided that he
sells the liquor in the original packages in which it was re
ceived by him from the importer or manufacturer.

‘Tt thus appears that, in their local application within the
provinee of Ontario, there would be considerable difference be-
tween the two laws; but it is obvious that their provisions could
not be in force within the same district or province at one
and the same time. In the opinion of their Lordships, the
question of conflict between their provisions which arises in this
case does not depend upon their identity or non-identity, but
upon a feature which is common to both. Neither statute is
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imperative, their prohibitions being of no force or effect until
they have been voluntarily adopted and applied by the vote of
a majority of the electors in a distriet or municipality. 1In
Russell v. Reg., supra, it was observed by this Board, with
reference to the Canada Temperance Aect of 1878, “ The Act as
soon as it was passed became a law for the whole Dominion,
and the enactments of the first part, relating to the machinery
for bringing the second part into force, took effect and might
be put in motion at once and everywhere within it.” No fault
can be found with the accuracy of that statement. Mufatis
mulandis, it is equally true as a description of the provisions
of . 18. But in neither case can the statement mean more than
this, that on the passing of the Act each distriet or municipality
within the Dominion or the province, as the case migh’ be,
became vested with a right to adopt and enforce certain pro-
hibitions if it thought fit to do so. But the prohibitions of these
Acts, which constitute their object and their essence, eannot
with the least degree of accuracy be said to be in force any-
where until they have been locally adopted.

¢ If the prohibitions of the ('lanada Temperance Act had been
made imperative throughout the Dominion, their Lordships
might have been constrained by previous aunthority to hold that
the jurisdiction of the legislature of Ontario to pass s. 18 or
any similar law had been superseded. In that case no provin-
cial prohibitions such as are sanctioned by s. 18 could have
been enforced by a municipality without coming into conflict
with the paramount law of Canada. For the same reason pro-
vineial prohibitions in force within a particular distriet will
necessarily become inoperative whenever the prohibitory
clauses of the Act of 1886 have been adopted by that distriet.
But their Lovdships can discover no adequate grounds for hold-
ing that there exists repugnancy between the two laws in dis-
triets of the province of Ontario where the prohibitions of the
(C'anadian Act are not and may never be in force. In a
distriet which has by the votes of its electors rejected the second
part of the Canadian Aect, the option is abolished for three
years from the date of the poll, and it hardly admits of doubt
that there could be no repugnancy whilst the option given by the
Canadian Act was suspended. The Parliament of Canada has
not, either expressly or by implication, enacted that so long as
any district delays or refuses to accept the prohibitions which
it has authorized, the provincial parliament is to be debarred
from exercising the legislative authority given it by s. 92 for

the |
legis
whet
had
paire
bring
‘

to th
that
subje
or wi
has &
part «
H
clude
power
gover;
traffic
one ol
power
Fnl\jm'
minio
jecs f
a law
otherw
those
politie
laws f
minior
or pro
to brin
Tempe
18, au
ing the
the ele
~:llv-" vl
but onl
being a



The Liquor Traffic. 57

the suppresson of the drink traffic as a local evil. Any such
legislation would be unexampled, and it is a grave question
whether it would be lawful. Even if the proyisions of s. 18
had been imperative, they would not have taken away or im-
paired the vight of any district in Ontario to adopt, and thereby
bring into force, the prohibitions of the Canadian Act.

¢ Their Lordships, for these reasons, give a general answer
to the seventh guestion in the affirmative. They are of opinion
that the Ontario legislature had jurisdiction to enact s. 18,
subject to this necessary qualification, that its provisions are
or will become inoperative in any distriet of the provinee which
has already adopted, or may subsequently adopt, the second
part of the Canada Temperance Act of 1886,

Hence it is affirmed or follows that there are matters not in-
cluded in the enumerations of s. 91 upon which Parliament has

power to legislate because they concern the peace, order and good

government of the Dominion. The suppression of the liquor

traffic in the manner achieved by the Canada Temperance Act is
one of these. The Dominion in the execution of these general
powers has no authority to encroach upon any of the exclusive
subjects of provineial legislation enumerated in s, 92, The Do-
minion has no authority to legislate with regard to these sub-
jec s for the purpose of uniformity or with the object of making
a law applicable to the whole Dominion. 1f, however, a matter
otherwise within the enumerations of s. 92 and not within
those of s. 91 attain such dimensions as to affect the body
politie of the Dominion, or to justify Parliament in passing
laws for its abolition or regulation in the interest of the Do-
minion, the project of legislation ceases to be merely local
or provincial and becomes matter of national concern in a sense
to bring it within the jurisdiction of Parliament. The Canada
Temperance Act and the Ontario enactment, 53 V., e. 56, s
18, authorizing the local councils to poss by-laws for prohibit-
ing the sale of intoxicating liquors subject to the approval of
the electors, apparently do not, except as to extra-provincial
sales, differ essentially with regard to subject-matter or method,
but only as to extent of capacity for application, the former
being applieable to all the proviuces, the latter merely to one.
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Yet, inasmuch as the second part of the Canada Temperance
Act and the prohibitions which 53 V., e. 56, s. 18, authorizes
the municipalities to impose cannot consistently be in force
within the same locality at the same time, the latter provisions
must become inoperative in any district where the second part
of the Canada Temperance Act is adopted. Consequently, in
respect of the suppression of the liquor traffie, Parliament may
under its general powers of legislation for the peace, order and
good government of Canada override, or supersede, or encroach,
or trench upon legislation competently enacted by a provinee in
the execution of its exclusive powers; and, this is apparently so
because of the exceptional condition that the matter of the sup-
pression of the liquor traffic has attained such dimensions as to
affect the body politic of the Dominion, and to justify parlia-
ment in passing laws for that object in the interest of the Do-
minion,

The Ontario enactment, 53 V., ¢. 56, s, 18, is upheld either
as affecting property and eivil rights in the province, or as
generally a matter of a merely local or private nature in the
province, Whether or not matters strictly relating to property
and civil rights or of a merely local or private nature in the
province, other than those affecting the liquor traffie, have at-
tained or will attain such magnitude as to affect the body politic
of the Dominion remains to be disclosed; but, if so, it would
seem that Parliament thereby acquires an additional and para-
mount legislative power.

Is the accomplishment of this condition to be in the judg-
ment of Parliament or of the courts? Probably the latter, in
the opinion of Lord Watson, because he says that great caution
must be observed in distingnishing between that which is local
and provineial and that which has ceased to be local and pro-
vincial, and has become matter of national concern. But, if the
courts are to determine, must it not be upon evidence #—and
what is to be the nature of the evidence, or how is the condition
to be established? In this ease there was no evidence ]u*‘\'nnvl

the statutes themselves, unless it were the fact appearing by
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the records of the Board that questions as to legislative authority
for controlling the liquor traffic had previously been three times

before the Committee. That circumstance does not, however,

seem to afford reason for attributing to the Dominion an over-
riding power. The difficulties in the application of this decis-
ion seem to invite further judicial exposition of the law.

In Attorney-Gemeral of Manitoba v. Manitoba License-
Holders’ Association, 1902 A.C., 78, Lord Macnaghten, re-
ferring to the decision in the Prohibition C'ase, said that a care-
ful perusal of the judgment led to the conclusion that in the
opinion of the Board the said enactment 53 V., ¢. 56, s, 18,
fell under s. 92 (16) rather than under (13), and that this
seemed to their Lordships to be the better opinion. Lord
Macnaghten added: ¢ Indeed, if the case is to be regarded as
dealing with matters within the class of subjects enumer-
ated in No. 13, it might be questionable whether the Dominion
legislature could have authority to interfere with the exclusive
jurisdiction of the province in the matter.’

This remark, however, seems scarcely satisfactory, because
Lord Watson distinetly held that it was nnnecessary to deter-
mine whether the provineial legislation fell under s 92 (13) or
(16), and yet he held that in any ecase it wonld be overridden in
any distriet where the second part of the Canada Temperance
Act was bronght into forea. 1lis Lordship also held that the
terms of s. 92 (16) are wide enough to cover, although obviously
not meant to include, provineial legislation in relation to all the
classes of subjects ennmerated in the section; and of eourse this
paragraph, like all the other enumerations of s. 92, is descriptive
of powers declared to be exclusive in the first clause of the
section.

If the Dominion Parliament can in the execution of its
general unenumerated powers, which are not expressed to be ex-
clusive, displace provineial legislation enacted under the au-
thority of any one of the enumerations of s, 92, all of which are
exclusive, it is diffieult to see, notwithstanding the obser-
vation of Lord Maenaghten, in what the relative immunity of
paragraph 13 consists,
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The suggestion is made, with diffidence, that the nltimate
exposition of the true meaning of Lord Watson’s judg-

ment will rest upon the view that the exclusive authority of a
provineial legislature as to any of the enumerations of s. 92
is confined to the local or provinecial aspect or relations of the
subject-matter; and that in so far as the subject-matter has a
broader aspeet, or if it expands or differentiates so as to affect
the whole Dominion, or more provinces than one, it falls within
the general legislative powers of Parliament, the execution of
which is effective to override provincial enactments which are
in their local operation inconsistent. The limitations imposed
by such words as ‘in the provinee,’ ‘ provincial objects,” ¢ pro-
vineial,’ ete., in the respective enumerations of s. 92 cannot be
disregarded'; and it has been frequently affirmed by the Com-
mittee that the legislative authority of Parliament extends to all
matters not committed to the legislatures.*

Subject to the statement that the answers were not meant
to have and could not have the weight of a judicial determina-
tion, except in so far as their Lordships might have occasion to
refer to the opinions already expressed upon the seventh ques-
tion, the Committee answered the third and fourth questions
propounded in the Prohibition Case as follows :—

‘ Question 3.—IHas a provineial legislature jurisdiction to
prohibit the manufacture of spirituous, fermented or other in-
toxicating liquors within the province ¢

¢ Answer.—In the absence of conflicting legislation by the
Parliament of Canada, their Lordships are of opinion that the
provineial legislatures would have jurisdiction to that effect
if it were shown that the manufacture was carried on under
such circumstances and conditions as to make its prohibition a
merely local matter in the provinee.

* Question 4.—Ilas a provincial legislature jurisdiction to
prohibit the importation of such liquors into the provinee ?

'See infra, pp. 1612, and note, p. 162.
*See Valin v. Langlois, 5 A.C., 119-20,; Bank of Toronto v. Lambe, 12

A.C., 587-8; Liquidators of Maritime Bank of Canada v. Receiver-General
of New Brunswick, 1892 A.C., 441-2 ; Brophy v. Attorney-General of Mani-

toba, 1895 A.C., 222 ;: Union Colliery Company of British Columbia v.
Bryden, 1899 A.C., 585,

neg
cia
ter
exc

714
92

wit]
und
the

reas
Hen
gene
lu‘t‘:l

prov

1
v. Ci
ing t
the 1
case
s. 13,
insta
two
grant
dischy
ing tl
they ¢

€K
v

and s
the te

unlaw
in any
assist

alien



Provincial Licenses. Deportation of Aliens. 61

¢ Answer.—Their Lordships answer this question in the
negative. It appears to them that the exercise by the provin-
cial legislature of such jurisdietion in the wide and general
terms in which it is expressed would probably trench upon the
exclusive anthority of the Dominion Parliament.’

Provincial Licenses.—It was held in Russell v. The Queen,
7 A.C., 837-8, quoted at length in this particular under s.
92 (9), that Dominion legislation, though it may interfere
with the sale or use of an article included in a license granted
under s. 92 (9), is not in itself legislation upon or within
the subject of that enumeration, and consequently is not, by
reason of it, taken out of the general powers of Parliament.
Hence a Dominion enactment, whether in the execution of the
general or special powers of s. 91, is not incompetent merely
because it affects the sale of articles authorized to be sold by a
provineial license.

Deportation of Aliens.—In Attorney-General for Canada
v. Cain and Gilhula, 1906 A.C., 544-8, Lord Atkinson, deliver-
ing the judgment of the Committee, said:—

‘The question for decision in this case is whether s. 6 of
the Dominion statute 60-61 V., e. 11 (styled in the respondents’
case ‘ The Alien Labour Aet’), as amended by 1 E. VII, e. 13,
s, 13, is, or is not, ultra vire. of the Dominion legislature.

‘ In the events which have happened, the question has in this
instance become more or less an academie one, inasmuch as the
two persons arrested under the Attorney-General's warrant
granted under the authority of s. 6 were on June 17, 1905,
discharged from eunstody by order of Anglin, J., and a year hav-
ing therefore elapsed since the date of their entry into Canada,
lln-_\' cannot be re-arrested.’

‘8. 9 of 60-61 V., e. 11, has been amended by 61 V., c. 2;
and ss. 1, 6 and 9 of the Alien Labour Aet, as amended, are in
the terms following:—

‘% (1) From and after the passing of this Act it shall be
unlawful for any person, company, partnership or corporation,
in any manner to prepay the transportation, or in any way to

assist or encourage the importation or immigration of any
alien or foreigner into Canada, under contract or agreement,
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(11p
J‘ § parole or special, express or implied, made previous to the im- wer
il o portation of such alien or foreigner, to perform labour or ser- L
[ S vice of any kind in Canada. tha
l | ‘ ‘4 (6) The Attorney-General of Canada, in case he shall be legi
. satisfied that an immigrant has been allowed to land in Canada it, ¢
! ! { contrary to the prohibition of this Aet, may cause such immi- legis
Hi ?"' grant, within the period of one year after landing or entry, to poss
I z be taken into custody and returned to the country whence he pow:
i | ‘ came, at the expense of the owner of the importing vessel, or, to e
Il if he entered from an adjoining country, at the expense of the pern
I 1 person, partnership, company, or corporation violating section plea
1 1 of this Act.’ presc
! { €% (9) This Act shall apply only to the importation or im- ernn
| ! migration of such persons as reside in or are citizens of such Nati
! foreign countries as have enacted and retained in force, or as gover
! enact and retain in force, laws or ordinances applying to the g
‘ Canada, of a character similar to this Aect.” matic
‘ The validity of s. 6 was impeached on several grounds, (17
; and was held to transcend the powers of the Dominion Parlia ment
! ment, inasmuch as it purported to authorize the Attorney has as
! General or his delegate to deprive persons against whom it was depos
to be enforced of their liberty without the territorial limits of ity of
Canada, and upon this point alone the decision of the case the ex
turned. It was conceded in argument before their Lordships, exerci
| on the principle of law laid down by this Board in the case of In re
] MacLeod v. Attorney-Gemeral for New South Wales, 1891 gani 1
! A.C., 455, at p. 459, that the statute must, if possible, be con- Kyte (
strued as merely intending to authorize the deportation of the } Kna
] alien across the seas to the country whence he came if he was the su
imported into Canada by sea, or if he entered from an adjoin the ex

ing country, to authorize his expulsion from Canada across the necesss
Canadian frontier into that adjoining country. The judgment

of the learned Judge was, in effect, based upon the practical

things

right t

¢ impossibility of expelling an alien from Canada into an adjoin ing the
ing country without such an exercise of extra-territorial con the bo
straint of his person by the Canadian officer as the Dominion the stat

Parliament could not authorize. No special significance was

» A ” pointed
attached to the word “ return.” The reasoning of the judgment

by resu

would apply with equal force if the word used had been “ expel ” that the
| or “ deport ™ instead of * return.” the isla
h “In 1763, Canada and all its l]|'|\4'n:|rlll'it'~', with the sov- aite i
: ereignty, ]l!ululY\ and possession, and all other rights which sida By

had at any time been held or mqunu] by the Crown of France put whi
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were ceded to Great Britain, St. Catherine’s Milling and
Lumber Company v. ll‘l‘{’., (1888), 14 A.C,, 46, at p. 53. Upon
that event the Crown of England became possessed of all
legislative and executive powers within the country so ceded to
it, and, save so far as it has since parted with these powers by
legislation, royal proclamation, or voluntary grant, it is still
possessed of them. One of the rights possessed by the supreme
power in every state is the right to refuse to permit an alien
to enter that state, to annex what conditions it pleases to the
permission to enter it, and to expel or deport from the state, at
pleasure, even a friendly alien, especially if it considers his
presence in the state opposed to its peace, order, and good gov-
ernment, or to its social or material interests; \';lHn-]. Law of
Nations, Book 1., see. 231; Book II., sec. 125. The imperial
government might delegate those powers to the governor or
the government of one of the colonies, either by roval procla
mation which has the foree of a statute, Campbell v. Hall,
(1774) 1 Cowper 204, or by a statute of the imperial Parlia-
ment, or by the statute of a loeal parliament to which theC'rown
has assented. If this delegation has taken place, the depositary or
depositaries of the executive and legislative powers and anthor
ity of the Crown can exercise those powers and that anthority to
the extent delegated as effeetively as the Crown could itself have
exercised them. The following cases establish these propositions:
In re Adam (1837) 1 Moo., P.C. 460, at pp. 472-476; Done
gani v. Donegani (1835) 3 Kuapp 63, at p. 88%: Cameron v.
Kyte (1835), 3 Knapp 332, at p. 343 ; Jephson v. Riera (1835),
3 Knapp 130. But as it is conceded that by the law of nations
the supreme power in every state has the right to make laws for
the exelusion or |-\]H:|~inl| of aliens, and to enforee those laws, it
necessarily follows that the state has the power to do those
things which must be done in the very aet of expulsion, if the
right to (‘xlwl is to be exercised l-m'w(i\l'l‘\' at all, notwithstand-
ing the fact that constraint upon the person of the alien outside
the boundaries of the state, or the commission of a trespass by
the state officer on the territories of its neighbour in the manner
pointed out by Anglin, J. in his judgment, should there-
by result. Accordingly it was in In re Adam definitely decided
that the Crown had power to remove a foreigner by force from
the island of Mauritius, though, of course, the removal in that
case would necessarily involve an imprisonment of the alien, out-
side British territory, in the ship on board of which he would be
put while it traversed the high seas.
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‘The question therefore for decision in this case resolves
itself into this: Has the Aet 60-61 V., e. 11, assented to by the
Crown, clothed the Dominion government with the power the
Crown itself theretofore undoubtedly possessed to expel an alien
from the Dominion, or to deport him to the country whence he
entered the Dominion ? If it has, then the fact that extra-terri-
torial constraint must necessarily be exercised in effecting the
expulsion cannot invalidate the warrant directing expulsion
issued under the provisions of the statute which aunthorizes
the expulsion.

‘It has already been decided in Musgrove v. Chun Teeong
Toy, 1891 A.C., 272, that the government of the colony of
Victoria by virtue of the powers with which it was invested to
make laws for the peace, order, and gnml government of the
colony, had authority to pass a law preventing aliens from en-
tering the colony of Vietoria. On the authority of this case,
s. 1 of the above-mentioned statute would be infra vires of
the Dominion Parliament. The enforcement of the provisions
of this section no doubt would not involve extra-territorial
constraint, but it would involve the exercise of sovereign
powers closely allied to the power of expulsion and based on
the same principles. The power of expulsion is in truth but
the complement of the power of exclusion. If entry be pro
hibited it would seem to follow that the government which has
the power to exelude should have the power to expel the alien
who enters in opposition to its laws. In Hodge v. Reg., 9
A.C., 117, it was decided that a colonial legislature has
within the limits prescribed by the statute which ereated it
“an authority as plenary and as ample . . as the imperial
Parliament in the plenitude of its power possessed and could
bestow.”  If, therefore, power to expel aliens who had entered
Canada against the laws of the Dominion was hy this statut
given to the government of the Dominion, as their Lordships

think it was, it necessarily follows that the statute has also

given them power to impose that extra-territorial constraint
which is necessary to enable them to expel those aliens from
their borders to the same extent as the imperial government
could itself have imposed the constraint for a similar purpose
had the statute never heen passed

“Their Lordships therefore think that the decision of

Anglin, J., was wrong.’
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Section 91 (1). Public Debt and Property.
1. The Public Debt and Property.

Power of Parliament to extinguish Private Rights.—In
Western Counties Railway Company v. Windsor and Anna-
polis Railway Company, T A.C., 178, the government of
Canada having acquired by virtue of s. 108 of the British
North America Aect, 1867, the provincial railways in Nova
Scotia, including the Windsor branch, subject to an obligation
previously contracted by the government of the province to
make traffic arrangements with the Windsor and Annapolis
Railway Company as to the Windsor branch, on 22nd Septem-
ber, 1871, entered into a contract with the company, providing
for traffic arrangements and the exclusive use and possession of
the Windsor branch by the company. Subsequently, the
Dominion Aet, 37 V., e. 16, was passed, which it was contended
extinguished all right and interest which the eompany had
under the said agreement and transferred the possession of the
Windsor branch to the Western Counties Railway Company.
The question was argued as to whether the legislative authority
to extinguish this interest rested with the Dominion or with
the loeal legislature,

Lord Watson, delivering the judgment of the Committee,
p, 101, said:

‘ It becomes unnecessary to decide whether, if it had chosen
to do so, the Parliament of Canada would have had the power

to extinguish the rights of the respondent company under the
agreement of the 22nd of September, 1871, Whether that

power is given by the Il]'u\i‘in'}\ of the British North America
\et to the Dominion Parliament or to the legislature of Nova
Seotia is a question of diffieulty and importance; but seeing

that it does not arise for decision in the present ease, their

Lordships express no opinion whatever in regard to it.

2. The Regulation of Trade and Commerce,

Requlation of Imsurance Contracls in a Single Province
not Imeluded. In Citizens and Queen Insuranee l‘um/hm s
v. Parsons, 7 A.C., 1113, Sir Montague Smith, deliver

1958—5




66 Section 91 (2). Regulation of Trade and Commerce.

ing the judgment of the Committee, having referred to this
enumeration, proceeded :—

¢ A question was raised which led to much discussion in the
Courts below and at this bar, viz.,, whether the business of in-
suring buildings against fire was a trade. This business, when
carried on for the sake of profit, may, no doubt, in some sense of
the word be called a trade, But contracts of ilull-lnnil‘\' made l'A‘
insurers can scarcely be considered trading contracts, nor were
insurers who made them held to be “traders” under the English
bankruptey laws; they have been made subject to those laws by
special description. Whether the business of fire insurance
properly falls within the deseription of a “trade” must, in
their Lordships’ view, depend upon the sense in which that
word is used in the particular statute to be construed; but in
the present case their Lordships do not find it necessary to rest
their decision on the narrow ground that the business of insur-
ance is not a trade.!

‘The words “ regulation of trade and commerce,” in their
unlimited sense, are sufficiently wide, if uncontrolled by the
context and other parts of the Aet, to include every regulation
of trade ranging from political arrangements in regard to trade
with foreign governments, requiring the sanction of Parlia-
ment, down to minute rules for regulating particular trades.
But a consideration of the Act shows that the words were not
used in this unlimited sense. In the first place, the collocation
of No. 2, with classes of subjects of national and general eon
cern affords an indication that regulations relating to general
trade and commerce were in the mind of the legislature when
conferring this power on the Dominion Parlinment. If the
words had been intended to have the full scope of which in their
literal meaning they are susceptible, the specific mention of
several of the other classes of .\llh_ir('h‘ enumerated in s, 91
would have been unnecessarv: as, 15, “ Banking”; 17,
“Weights and measures ™ ; 18, * Bills of exchange and vromis
sory notes ™ 19, “ Interest "5 and even 21, “ Bankruptey and
illﬂrl\l‘lll‘l\'.“

¢ “ Regulation of trade and commerce ” may have been used
in some such sense as the words “ regulations of trade” in the
Aet of Union between England and Seotland (6 Anne, e. 11),

«

"In the Prohibition Case, 1896 A, C., 363, Lord Watson said that in
Citizens Insurance Company v. Parsons, the business of fire insurance was
admitted to be a trade.
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and as these words have been used in acts of state relating to
trade and commerce. Article V. of the Act of Union enacted
that all the subjects of the United Kingdom should have * full
freedom and intercourse of trade and navigation ” to and from
all places in the United Kingdom and the Colonies; and article
V1., enacted that all parts of the United Kingdom, from and
after the Union, should be under the same ** prohibitions, res-
trictions and regulations of trade.” Parliament has at various
times since the Union passed laws affecting and regulating spe-
cific trades in one part of the United Kingdom only, without its
being supposed that it thereby infringed the articles of union.
Thus the Aects for regulating the sale of intoxicating liquors
notoriously vary in the two kingdoms. So with regard to Acts
relating to bankruptey, and various other matters,

‘ Construing, therefore, the words ** regulation of trade and
commerce”’ by the various aids to their interpretation above
suggested, they would include political arrangements in regard
to trade requiring the sanction of Parliament, regulation of
trade in matters of interprovincial coneern, and it may be that
they would include general regulation of trade affecting the
whole Dominion. Their Lordships abstain on the present oe-
rasion from any attempt to define the limits of the authority
of the Dominion Parliament in this direction. It is enough
for the decision of the present case to say that, in their view,
its authority to legislate for the regulation of trade and com-
merce does not comprehend the power to regulate by legislation
the contracts of a particular business or trade, snch as the bnsi-
ness of fire insurance, in a single provinee, and therefore that
its legislative :‘H!‘ll\!‘i!_\' does not in the present case confliet or
compete with the power over property and civil rights assigned
to the legislature of Ontario hy No. 13 of = 92,

‘ IHaving taken this view of the present case, it becomes un-
necessary to consider the t|||l-~liun how far the general power
to make regulations of trade and commerce, when competently
exercised by the Dominion Parliament, might legally modify
or :Iﬂ'm‘l property :mnl eivil ritfhh in the ;ll‘n\illw s, Or the ["L’iv
lative power of the provineial legislatures in relation to those
subjects. Questions of this kind, it may be observed, arose and
were treated of by this Board in the eases of L'Union St.
Jacques de Montreal v. Belisle, L.R. 6 P.C., 31; Cushing v.
Dupuy. 5 A.C.. 409,

Sir Montague Smith further, pp. 114-5, said:—
1058—5)




68 Regulation of T'rade and Commerce.

* It was further argued on the part of the appellants that the ‘
Ontario Act was inconsistent with the Aet of the Dominion tion
Parliament, 28 V., ¢. 20, which requires fire insurance com- solid
panies to obtain licenses from the Minister of Finance as a con S. 9§
dition to their carrying on the business of insurance in the ‘
Dominion, and that it was beyond the competency of the pro i
vincial legislature to subject companies who had obtained such sinlas
licensc 8, 48 the .x|»|m‘“.|nl companies had ~|n|||-, to the conditions such
llnlhwml !l'\ the Ontario Act. But the legislation does not really if it
conflict or present any inconsistency. The statute of the Do o toi
minion Parliament enacts a general law applicable to the whole =
Dominion, requiring all insurance companies, whether incor .
porated by foreign, Dominion, or provineial authority, to obtain minio
a license from the Minister of Finance, to be granted « legisls
compliance with the eonditions preseribed by the Aect 1 by it,
ing this Aect to be within the competency of the Dominion Was I
Parliament as a general law applicable to foreign and dom Domix

| merce,

.||4?||~<I'H_‘~ of the
|

rporations, it in no way interferes with tl
ature of the provinee of Ontario to legislate in relatic

Pr

the contracts which e 1']»4\1"|H~lv~ mav enter into in that pr 4
vince. The Dominion Aet contains the following provisio Lamb
which elea recognizes the right of the provineial legislature ment o
to incorporate insurance companies for earrving on busi I
within the provinee itself
would
¢ But nothing herein contained shall prevent any Nranee 5 /sty
company incorporated by or under any Aet of the legislature ‘H' ;
. . " . » { e
of the late provinee of Canada, or of any province of tl t ,
on o
Dominion of Canada, from earrving on anv busin f for
> o % " ar too
gurance within the limits of the late provinee of Canada, or of
. see how
guch provinee only, according to the powers granted to such bi
’ s : objects
ingsurance company within su mits asx aforesaid | binfac

h license as hereinafter mentioned.”

banking

I'h M‘w‘."w'\‘w is directl ' I to the consty * regulaf

sought to be placed by the appellants’ counsel on the words in Seves

‘ provin 1wl objects m No. 11 of s 92 Ihe incor preme (¢
ration of companies with provineial objeets,” by which he which w

i sought to limit thése words to  publie ™ Proving ! the quesi
| as to exelude insurance and commereial compm mittee iy

to an equally explicit recognition
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exelnsive
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Ritchie, (L., ref
of the power of the provinees to incorporate insurance co
panies contained in an earlier Act of the Dominion Parliament
(31 V., e. 48) whieh 18 passed hortly after the estal
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‘ The learned Chief Justice also refers to a remarkable sec-
tion contained in the Aet of the Dominion Parliament con-
solidating certain Acts respecting insurance, 40 V., ¢ 42,
8. 28 of that Aect is as follows:—

““This Act shall not apply to any company within the ex-
clusive legislative control of any one of the provinces of Canada,
unless such company so desires; and it shall be lawful for any
such company to avail itself of the provisions of this Aet, and
if it do so avail itself, such company shall then have the power
of transacting its business of insurance throughoui (‘anada.”

“This pl'u\i~inl| contains a distinet declaration hyv the Do
minion Parliament that each of the provinces had exclusive
legislative control over the insurance companies incorporated
by it, and, therefore, is an acknowledgment that such control
was not deemed to be an infringement of the power of the
Dominion Parliament as to “ the regulation of trade and com
merce.”’

Provincial Taxation not Affected.—In Bank of Toronto v.
Lambe, 12 A.C., 585-6, Lord Hobhouse, delivering the judg
ment of the Committee, stated :—

It has been earnestly contended that the tasation of banks
would unduly cut down the powers of the Parliament in relation
to matters falling within elass 2,vz.," The regulation of trade and
commeree ; and withinelass 15, viz.,* Banking and the incorpora
tion of banks.” Their Lordships think that this contention gives
far too wide an extent to the classes in question. They cannot

see how the power of making banks contribute to the publie

objects of the provinces where they earry on business can in-
terfere at all with the power of making laws on the subjeet of
banking, or with the power of incorporating banks,  The words
“ regulation of trade and commerce ™ are indeed very wide, and
in Severn’s Case, 2, S.C.R., 70, it was the view of the Su-
preme Court that they operated to invalidate the license duty
which was there in question. DBut since that ease was decided,
the question has been more completely sifted bhefore the Com
mittee in Parson’s Case, 7 A.C., 96; and it was found abso
lutely necessary that the literal meaning of the words should be
restricted in order to afford seope fur-lm\\c'r\ which are given
exclnsively to the provineial legislatures, It was there thrown
out that the power of regulation given to the Parliament meant
some general or inter-provineial regulations. No further
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attempt to define the subject need now be made, because their
Lordships are clear that if they were to hold that this power
of regulation prohibited any provineial taxation on the persons
or things regulated, so far from restricting the expressions, as
was found necessary in Parsons’ Case, they would be straining
them to their widest conceivable extent.’

Prohibition of the Liquor Traffic not Included.—In Russell
v. The Queen, T A.C., 842, their Lordships having come to
the conclusion that the Canada Temperance Act, 1878, did
not fall within any of the classes of subjects assigned exclu-
sively to the legislatures, found it unnecessary to discuss the
question whether its provisions also fell within any of the
classes of subjects enumerated in s. 91, but Sir Montague

Smith, delivering the judgment stated that:—

“ In abstaining from this diseussion, they must not be under
stood as intimating any dissent from the opinion of the Chief
Justice of the Supreme Court of Canada and the other
judges who held that the Aet, as a general regulation of tha
traflic in intoxicating liquors throughout the Dominion, fell
within the elass of subjeet, ** The regulation of trade and com
meree,”’ enumerated in that section, and was, on that ground, a
valid exercise of the legislative power of the Parliament of
Canada.’

In the Prohibition Case, 1896, A.C., Lord Watson, PP-

362-3, said:

‘It becomes necessary to econsider whether the Parlia
ment of Canada had authority to pass the Temperance Act
of 1886, as being an Aet for the * regulation of trade and com-
merce ” within the meaning of No. 2 of 8. 91, If it were so,
the Parliament of Canada would, under the exception from s.
02 which has already been noticed, be at liberty to exercise its
legislative anthority, although in so doing it should interfere
with the jurisdiction of the provinces., The scope and effect
of No. 2 of s. 91 were disenssed by this Board at some length
in Cilizens Insurance Company v, Parsons, T A.C., 96, where
it was decided that, in the absence of legislation upon the sub-
ject by the Canadian Parliament, the legislature of Ontario had
authority to impose conditions, as being matters of eivil right,
upon the business of fire insurance, which was admitted to be
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a trade, so long as those conditions only affected provineial
trade. Their Lordships do not find it necessary to re-open that
discussion in the present case. The object of the Canada Tem-
perance Act of 1886 is, not to regulate retail transactions be-
tween those who trade in liquor and their customers, but to
abolish all such tramsactions within every provincial area in
which its enactmments have been adopted by a majority of the
local electors. A power to regulate, naturally, if not neces
sarily, assumes, unless it is enlarged by the context, the con-
servation of the thing which is to be made the subject of regu-
lation. In that view, their Lordships are unable to regard the
prohibitive enactments of the Canadian statute of 1886 as
regulations of trade and commerce. They see no reason to
modify the opinion which was recently expressed on their be-
half by Lord Davey in Municipal Corporation of the City of
Toronto v. Virgo, 1896 A.C., 93, in these terms: “ Their Lord-
ships think there is a marked distinetion to be drawn between
the prohibition or prevention of a trade and the regulation or
governance of it, and indeed a power to regulate and govern
seems to imply the continued existence of that which is to be
regulated or governed.”’

ITis Lordship made no observation npon the point urged in
argument that the anthority conferred was to regulate, not the
liquor traffic, but trade and commerce generally, and that
a branch or particular trade might, in the exercise of a power
so genc 1, be the subject of prohibitive enactments. No ex-
eeption ean, of course, be taken to Lord Davey’s judgment in
Municipal Corporation of the Cily of Toronte v. Virgo. That

was the ease of a by-law of the eity of Toronto prohibiting

hawkers from plying their trade in a substantial and important

portion of the eity, no apprehended nuisance being suggested ;
and it was attempted to justify the making of the by-law in the
execntion of a statutory power * for regulating and governing’
hawkers, It was eontended that the l»‘\ law was ullra vires
and also in restrietion of trade and unreasonable. Lord Davey
said that the two (|\||-~lin-!|~ ran very much into each other, and
that in the view which their Lordships took it was not neces-
sary to consider the second question separately. This case

does not seem, therefore, to conclude the <|l|n‘-¥inn as to the
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72

power of the Dominion Parliament to restrict or even prohibit
a particular branch of trade in the exercise of its constitu
tional authority to regulate trade and commerce. Possibly,
therefore, when that point arises, a reason may be found for
the deeision in the Prohibition Case consistent with a broader
construction of this power than that stated by Lord Watson

3. The Raising of Money by any Mode or System of

Taxation,

Lpparent Conflict with s. 92 (2) how Reconciled.—In Dou
v. Black, L.R., 6 P.C., 282, Sir James Colville, delivering the
_|||‘l:m|‘1|l of the Committee, stated that their ln-r«l-hip-’ con
ceived that s. 91 (3) is to be reconciled with s, 92 (2) by treat-
ing the former as empowering Parliament to raise revenue by
any mode of taxation whether direct or indireet, and the latter
as confining the |I'L'|~|‘l“||"" to direet taxation within the pro
vinee for provineial purposes.

In Citizens and Queen Insurance Companies v. Parsons
7 A.C,, 108, Sir Montague Smith, referring to the apparent
confliet of power between ss, 91 and 92, by way of illustration
of the principle that the powers exclusively assigned to the
provincial legislatures were not to be abscrbed in those given
to the Dominion Parliament, said:

* So, the raising of money by any mode or system of taxa
tion is enumerated among the classes of ~l||>_il-x'l; in 8. 91, but
thongh the deseription is sufficiently large and general to in
el direet taxation within the provinee in order to the raising
of a revenue for provineial purposes, assigned to the provineial
legislatures by s. 92, it obviously could not have been intended
that in this instance also the general power should override the
I:.H'Yiwu\.n One

In Bank of Toronto v. Lambe, 12 A.C., 585, Lord Hob
house, delivering the judgment, having held that the Act
of Quebee, 45 V., ¢. 22, was not wullra vires as authorizing
indireet taxation, proceeded:

“Then is there anything in 8. 91 which operates to restrict
the meaning above aseribed to s. 927 Class 8 certainly is in
literal conflict with it. Tt is impossible to give exclusively to
the Dominion the whole subjeet of raising money by any mode
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Dominion Taxation,

of taxation, and at the same time to give to the provincial legis
latures, exclusively or at all, the power of direct taxation for
provineial or any other purposes. This very conflict between
the two sections was noticed by way of illustration in the case of
Parsons, T A.C., 96, Their Lordships there said: “So the
raising of money by any mode or system of taxation is enn-
merated among the classes of subjects in s 91 ; but,
though the deseription is sufficiently large and general to in
clude ‘direct taxation within the Provinee, in order to the
raising of a revenue for provineial purposes, assigned to the
provincial legislatures by s. 92, it obviously could not have
been intended that, in this instance, also, the general power
should override the particular one.” Their Lordships adhere to
that view and hold that, as regards direct taxation within the
Provinee to raise revenue for provineial purposes, that subject
falls wholly within the jurisdiciion of the provincial legisla
tures.’

It may be observed, however, that there is, perhaps, having
regard to the context, really no literal conflict between ss. 91

(3) and 92 (2) if the enumerations of & 91 are to be construed

as limited ltv\' the prnrl';ll words * for the peace, order and gmnl

government of Canada.” These enumerations are expressly de-
clared to be made for greater certainty, but not to restrict.
Neither, possibly, are they intended to enlarge the general
words as to the subject-matters for legislation ineluded. Con-
sequently it may be that the question will admit of further
consideration, should it ever arise, as to whether, for example,
the Dominion may impose indireet taxes within a provinee in
order to the raising of a revenue for provineial purposes,

Power not limited by Considerations of Euxpe diency.—In
Banlk: n/' Toronto v. Lambe, 12 A.C., 586, Lord Hobhouse,
delivering the judgment of the Committee, said

“ Then it is suggested that the legislature may lay on taxes so
heavy as to erush a bank out of existence, and so to nullify the
power of Parliament to erect banks. But their Lordships eannot
coneeive that when the illl[u-l‘i.ll Parliament conferred wide
powers of loeal self-government on great countries such as Que-
bee, it intended to limit them on the speenlation that they would
be used in an injurious manner. People who are trusted with
the great power of making laws for property and civil rights
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may well be trusted to levy taxes. There are obvious reasons for
confining their power to direct taxes and licenses, because the
power of indirect taxation would be felt all over the Dominion,
But whatever power falls within the legitimate meaning of
classes 2 and 9, is, in their Lordships’ judgment, what the im-
perial Parliament intended to give; and to place a limit on it
because the power may be used unwisely, as all powers may,
would be an error, and would lead to insuperable difficulties in
the construction of the federation Act.’

Licenses to Fish Included.—In Atlorney-General for Canada
v. Attorneys-General for Ontario, Quebec and Nova Scolia,
(the Fisheries Case) 1898 A.C., 713-4, Lord Ierschell de-
livering the judgment of the Committee, said:—

* In addition, however, to the legislative power conferred by
the 12th item of s. V1, the 4th item of that section confers upon
the Parliament of Canada the power of raising money by any
mode or system of taxation. Their Lordships think it is im-
possible to exclude as not within this power the provision im-
posing a tax by way of license as a condition of the right to
fish,

‘It is true that, by virtue of s. 92, the provincial legisla-
ture may impose the obligation to obtain a license in order to
raise a revenue for provineial purposes ; but this cannot, in their
Lordships’ opinion, derogate from the taxing power of the
Dominion Parliament to which they have already called atten
tion,

* Their Lordships are quite sensible of the possible incon-
veniences to which attention was ealled in the course of the
arguments which might arise from the exercise of the right of
imposing taxation in respect of the same subject-matter and
within the same area by different authorities. They have no
doubt, however, that these would be obviated in practice l»y the
;1mu| sense nf the ‘(',l,!i-l:ﬂ\lrv- ('nnrt‘rnwl.’

4. The borrowing of Money on the Public Credit.

. Postal Service.

>

6. The Census and Statisties.
7. Militia, Military and Naval Service, and Defence.
Lands in a Province may be taken for Military Purposes.—
In L'Union St. Jacques v. Belisle, LR., 6 P.C., 37, in
illustrating the principle that a legislature is not to be re-
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Section 91 (8)—(12). Navigation. Seacoast,

strained in the exercise of its powers merely becanse Parlia
ment has overlapping jurisdiction which it might execute in-
consistently, Lord Selborne, expressly referring to s. 91 (7)
as the source of authority, stated as a premise that any part
of the lands in a province might be taken by the Dominion
Parliament for the purpose of military defence.

Perhaps the illustration is somewhat inapt, so far at least

as concerns public lands, since express provision is made by

& 117 that the Dominion may assume any lands or public pro-

perty of a provinee required for fortifications or for the de-
fence of the country.

8. The fixing of and providing for the Salaries and Al-
lowances of Civil and other Officers of the Govern-
ment of Canada.

9. Beacons, Buoys, Lighthouses, and Sable Island.
10, Navigation and Shipping.

Worlks in Navigable Walers.—In the Fisheries Case, 1898
A.C, 717, their Lordships entertained no doubt that the
Dominion Parliament had power to pass chapter 92 of the
Revised Statutes of Canada, entitled * An Act respecting cer-
tain works constructed in or over Navigable Waters,” this

statute (-lvur]) relating to navigation,

11. Quarantine and the Establishment and Maintenance
of Marine IHospitals,

12, Sea Coast and Inland Fisheries.

Seacoasl.—In L'Union SI. ./vl/r(:y<~ v. Belisle, L.R., 6
P.C., 37, Lord Selborne, referred to a suggestion made in
the argument that a provincial legislature could not deal with
any part of the lands upon the seacoast of the provinee, because
by possibility the land might be required for a lighthonse, and
an Act might be passed by the Dominion Parliament to make
a lighthouse there. Ile said that this was not a happy illus-
tration because the whole of the seacoast is by s 91 (12)
put within the exclusive cognizance of the Dominion Parlia-
ment. This observation was, however, ontside the point of the

case, and apparently not carefully considered, as, obviously,
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‘seacoast’ in this connection is used as composite with, or as
an adjective qualifying * fisheries,” and not as deseriptive of an
independent subjeet of legislation.

Proprietary Rights not Affected—In the Fisheries Case,
1898 A.C., 712-3, Lord Herschell, delivering the judgment
of the Committee, said :—

‘ Their Lordships are of opinion that the 91st section of the
British North America Act did not convey to the Dominion
of Canada any proprietary rights in relation to fisheries. Their
Lordships have already noticed the distinetion which must be
borne in mind between rights of property and legislative juris-
diction. It was the latter only which was conferred under the
heading, “ Seacoast and inland fisheries” in s. 91. What-
ever proprietary rights in relation to fisheries were previously
vested in private individuals or in the provinces respectively
remained untouched by that enactment. Whatever grants
might previously have been lawfully made by the provinces in
virtue of their proprietary rights could lawfully be made after
that enactment came into force. At the same time, it must be
remembered that the power to legislate in relation to fisheries
does necessarily to a certain extent enable the legislature so
empowered to affect proprietary rights. An enactment, for ex-
ample, prescribing the times of the year during which fishing
is to be allowed, or the instruments which may be employed for
the purpose (which it was admitted the Dominion legislature
was empowered to pass) might very seriously touch the exercise
of proprietary rights, and the cxtent, character, and seope of
such legislation is left entirely to the Dominion legislature,
The suggestion that the power might be abused so as to amount
to a practieal confiscation of property does not warrant the im-
position by the courts of any limit upon the absolute power of
legislation conferred. The supreme legislative power in rela-
tion to any subject-matter is always capable of abuse, but it is
not to be assumed that it will be improperly used; if it is, the
only remedy is an appeal to those by whom the legislature is
elected. 1f, however, the legislature purports to confer upon
others proprietary rights where it possesses none itself, that in
their Lordships’ opinion is not an exercise of the legislative
jurisdietion conferred by s. 91, If the contrary were held, it
wonld follow that the Dominion might practically transfer to
itself property which has, by the British North America Act,
been left to the provinces and not vested in it.”
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Fisheries—Regulations.

His Lordship eontinued, p, 7T14:—

* It follows from what has been said that in so far as s. 4
of the Revised Statutes of Canada, e. 95, empowers the grant
of fishery leases conferring an exclusive right to fish in pro-
perty belonging not to the Dominion, but to the provinces, it
was not within the jurisdietion of the Dominion Parliament to
pass it.  This was the only section of the Act which was im-
peached in the course of the argument; but the subsidiary pro-
visions in so far as they are intended to enforce a right which
it was not competent for the Dominion to confer, would of
course fall with the prineipal enactment.’

Regulations—Lord Herschell in the Fisheries Case, pp.
714-5, further said :—

“The sections of the Ontario Act of 1892, intituled “ An
Act +for the Protection of the Provineial Fisheries,” which
are in question, consist almost exclusively of provisions relating
to the manuer of fishing in provineial waters. Regulations
controlling the manner of fishing are undoubtedly within the
competence of the Dominion Parliament. The quostion is
whether they can be the subject of provineial legislation: also in
so far as it is not inconsistent with the Dominion legis'ation.

‘ By s. 91 of the British North America Aet, the Parliament
of the Dominion of Canada is empowered to make laws ior the
peace, order and good government of Canada in relation to all
matters not coming within the classes of subjects by that Act
assigned exclusively to the legislatures of the provinces, *“ and
for greater certainty, but not so as to rvestrict the generality of
the foregoing terms of this section, it is declared that (not-
withstanding anything in the Act) the exclusive legislative
authority of the Parliament of C'anada, extends to all matters
coming within the classes of subjects next thereinafter enmmer-
ated.”  The 12th of them is * Seacoast and inland fisheries.”

* The earlier part of this section read in connection with the
appears to amount
to a legislative declaration that any legislation falling strietly
within any of the classes specially enumerated in s 91 is not
within the legislative competence of the provineial legislatures
under s, 92, In any view the enactment is express that laws
in relation to matters falling within anv of the classes enumer-
ated in & 91 are within the “ exclusive ™ legislative authority of
the Dominion Parliament.  Whenever, therefore, a matter is
within one of these specified classes, legislation in relation to
it by a provineial legislature is in their Lordships’ opinion

« words beginning *“ and for greater certainty




78 Section 91 (18)-(15). Banking.

incompetent. It has been suggested, and this view has been
adopted by some of the judges of the Supreme Court, that
although any Dominion legislation dealing with the subject
would override provincial legislation, the latter is nevertheless
valid, unless and until the Dominion Parliament so legislates.
Their Lordships think that such a view does not give their due
effect to the terms of s, 91, and in particular to the word
“ exclusively.” It would authorize, for example, the enactment
of a bankruptey law or a copyright law in any of the provinces
unless and until the Dominion Parliament passed enactments
dealing with those subjects. Their Lordships do not think this
is consistent with the langnage and manifest intention of the
British North America Act.
13. Ferries between a Province and any British or For-
eign Country or between Two Provinces.
14. Currency and Coinage.
15. Banking, Incorporation of Banks, and the Issue of
Paper Money.

Provincial Taxation.~In Bank of Toronto v. Lambe, 12
A.C., 585-6, Lord lobhouse, with regard to the contention
that the taxation of banks by a province would undoubtedly eut
down the powers of Parliament under s, 91 (15), said:—

* Their Lordships think that this contention gives far too
wide an extent to the classes in question. They cannot see how
the power of making banks eontribute to the publie objeets of the
provinces where they carry on business can interfere at all
with the power of making laws on the subject of banking, or
with the power «f incorporating banks.”

Banking Legislation may modify Civil Rights in a Province.
—In Tennant v. Union Bank of Canada, 1804, A.C., 31, a
question was presented as to the validity of certain provisions
of the Bank Act with regard to warehouse receipts.

Lord Watson, delivering the judgment of the Committee,
pp. 45-7, said :—

“The question turns upon the construetion of two clauses
in the British North America Act, 1867. S. 91 gives the
Parliament of Canada power to make laws in relation to all
ma’.ers not coming within the classes of subjects by the Aect
exclusively assigned to the legislatures of the Provinces, and
also exclusive legislative authority in relation to certain enu-
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Banking—Warchouse Receipts. 70

merated subjects, the fifteenth of which is “ Banking, incor-
poration of banks, and the issue of paper money.” 8. 92
assigns to each provincial legislature the exclusive right
to make laws in relation to the classes of subjects therein
enumerated ; and the thirteenth of the enumerated classes is
“ Property and ecivil rights in the provinee,”

‘ Statutory regulations with respect to the form and legal
effect, in Ontario, of warehouse receipts, and other negotiable
documents, which pass the property of goods without delivery,
unquestionably relate to property and civil rights in that pro-
viuce; and the objection taken by the appellant to the provisions
of the Bank Aet would be unanswerable, if it could be shown
that, by the Act of 1867, the Parliament of Canada is absolu-
tely debarred from trenching to any extent upon the matters
assigned to the provincial legislature by s. 92. But s 91
expressly declares that, *“ notwithstanding anything in this
Act,” the exclusive legislative authority of the Parliament
of Canada shall extend to all matters coming within the enu-
merated classes; which plainly indicates that the legislation of
that Parliament, so long as it strictly relates to these matters,
is to be of paramount authority. To refuse effect to the declara-
tion would render nugatory some of the legislative powers
specially assigned to the Canadian Parliament. For example,
among the enumerated classes of subjects ins, 91 are * Patents
of invention and discovery,” and * Copyrights.” It would
be practically impossible for the Dominion Parliament to le-
gislate upon either of these subjects, without affecting the pro-
perty and civil rights of individuals in the provinces,

* This is not the first occasion on which the legislative limits
laid down by ss. 91 and 92 have been considered by this Board.
In Cushing v. Dupuy, 5 A.C., 409, their Lordships had
before them the very same question of statutory construction
which has been raised in this appeal. An Aet relating to bank-
ruptey, passed by the Parliament of Canada, was objected to as
being ultra vires, in so far as it interfered with property and
civil rights in the provinee; but, inasmuch as * bankruptey
and insolvency ™ form one of the classes of matters enumerated
in & 901, their Lordships upheld the validity of the statute.
In delivering the judgment of the Board, Sir Montague Smith
pointed ont that it would be impossible to advance a step in the
construction of a scheme for the administration of insolvent
estates, withont interfering with and modifying some of the
ordinary rights of property.
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‘The law being so far settled by precedent, it only remains
for consideration whether warehouse receipts, taken in security
by a bank, in the course of the business of banking, are matters
coming within the class of subjects deseribed in s. 91, sub-s.
15, as * Banking, incorporation of banks, and the issue of
paper money.” 1f they are, the provisions made by the Bank
Act with respect to such receipts are intra vires. Upon that
point, their Lordships do not entertain any doubt. The legis-
lative authority conferred by these words is not confined to the
mere constitution of corporate bodies with the privilege of
carrying on the business of bankers. It extends to the issue of
paper currency, which necessarily means the creation of a
species of personal property earrying with it rights and privil-
eges which the law of the province does not, and cannot, attach
to it. It also comprehends * banking,” an expression which is
wide enough to embrace every transaction coming within the
legitimate business of a banker.

‘ The appellant’s counsel hardly ventured to dispute that the
lending of money on the security of goods, or of documents re-
presenting the property of goods, was a proper banking transac-
tion. Their chief contention was that, whilst the legislature of
Canada had power to deprive its own creature, the bank, of
privileges enjoyed by other lenders under the provineial law, it
had no power to confer upon the bank any privilege as a
lender, which the provineial law does not recognize. It might
enact that a security, valid in the case of another lender, should
be invalid in the hands of the bank; but could not enact that a
security should be available to the bank, which would not have
been effectual in the hands of another lender. Tt was said, in
support of the argument, that the first of these things did, and
the second did not, constitute an interference with property and
civil rights in the province. Tt is not easy to follow the dis-
tinetion thus suggested. There must be two parties to a trans-
action of loan; and, if a security, valid according to provineial
law, was made invalid in the hands of the lender by a Dominion
statute, the civil rights of the borrower would be affected,
beeanse he could not avail himself of his property in his deal-
ings with a bank.

‘ But the argument, even if well founded, ean afford no test
of the legislative powers of the Parliament of Canada., These
depend upon s. 91, and the power to legislate conferred by
that clanse may be fully exercised, although with the effect of
modifying civil rights in the province. And it appears to their
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Section 91 (16)—(21). Bankruptcy and Insolvency. 81

Lordships that the plenary authority given to the Parliament
of Canada by s. 91, subs. 15, to legislate in relation to banking
transactions, is sufficient to sustain the provisions of the Bank
Act which the appellant impugns,’

16, Savings Banks.

17. Weights and Measures.

18, Bills of Exchange and Promissory Notes,
19, Interest,

20. Legal Tender.

21, Bankruptey and Insolvency.

Special Provincial Legislation as to a Private and Local
Sociely not Affected.—1In L'Union St. Jacques v. Belisle, 1.R.,
G P.C.,, 31, the question was whether a provincial Aet,
dealing solely with the affairs of a particular society which
were in an embarrassed situation, and imposing a forced com-
mutation of existing rates upon two annuitants of the society,
came within the Dominion powers of legislation expressed in
s. 91 (21). Lord Selborne, delivering the judgment, pp. 36-7,
said :—

‘ Now it has not been alleged that it comes within any other
class of the subjects so enumerated except the 21st < Bank-
ruptey and insolvency ”; and the question therefore is, whether
this is a matter coming under that class 21, of bankruptey and
insolvency ¢ Their L()l‘(lblllp’i observe that the scheme of
enumeration in that seetion is, to mention various categories
of general subjects which may be dealt with by legislation.
There is no indication in any instance of anything being con-
templated, except what may be properly deseribed as general
legislation ; such legislation as is well expressed by Mr, Justice
Caron when he speaks of the general laws governing faillite,
bankruptey and insolvency, all which are well known legal terms
expressing systems of legislation with which the subjects of
this country, and probably of most other civilized countries,
are perfectly familiar. The words deseribe in their known
legal sense provisions made by law for the administration of
the estates of persons who may become bankrupt or insolvent,
according to rules and definitions preseribed by law, including
of eourse the conditions in which that law is to be brought into
operation, the manner in which it is to be bronght into opera
tion, and the effect of its operation.  Well, no such general law
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covering this particular association is alleged ever to have been
passed by the Dominion. The hypothesis was suggested in
argument by Mr. Benjamin, who certainly argued this case
with his usual ingenuity and force, of a law having been pre-
viously passed by the Dominion legislature, to the effect that
any association of this particular kind throughout the Domin
ion, on certain specified conditions assumed to be exactly those
which appear upon the face of this statute, should thereupon,
ipso facto, fall under the legal administration in bankruptey
or insolvency. Their Lordships are by no means prepared to
say that if any such law as that had been passed by the Do-
minion legislature it would have been beyond their competency ;
nor that, if it had been so passed, it would have been within
the competency of the provincial legislature afterwards to
take a particular association out of the scope of a general law
of that kind, so competently passed by the authority which had
power to deal with bankruptey and insolvency. But no such
law ever has been passed ; and to suggest the possibility of such
a law as a reason why the power of the provineial legislature
over this local and private association should be in abeyance
or altogether taken away, is to make a suegestion which, if
followed up to its consequences, would go very far to destroy
that power in all eases.’

In the conclusion of his reasons, pp. 37-8, his Lordship
stated :—

‘The fact that this particular society appears upon the
face of the provincial Act to have been in a state of embar-
rassment, and in such a finaneial condition that, unless relieved
by legislation, it might have been likely to come to ruin, does
not prove that it was in any legal sense within the category of
msolvency. And in point of fact the whole tendency of the
Act is to keep it out of that category, and not to bring it into
it.  The Act does not terminate the company; it does not pro-
pose a final distribution of its assets on the footing of insolv-
ency or bankruptey; it does not wind it up. On the contrary,
it contemplates its going on, and possibly at some future time
recovering its prosperity, and then these creditors, who seem on
the face of the Aet to be somewhat summarily interfered with,
are to be reinstated.’

Parliament may interfere with Property and Civil Rights
and Procedure.—In Cushing vs. Dupuy, 5 A.C., 415-6, Sir
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Montague Smith, delivering the judgment of the Committee,
said:—

“It would be impossible to advance a step in the eonstrue-
tion of a scheme for the administration of insolvent estates
without interfering with and modifying some of the ordinary
rights of property, and other eivil rights, nor without providing
some mode of special procedure for the vesting, realization,
and distribution of the estate, and the settlement of the lia-
bilities of the insolvent. Procedure must necessarily form an
essential part of any law dealing with insolvency. It is, there-
fore, to be presumed, indeed it is a necessary implication, that
the imperial statute, in assigning to the Dominion Parliament.
the subjects of bankruptey and insolvency, intended to confer
on it legislative power to interfere with property, civil rights,
and procedure within the provinees, so far as a general law
relating to those subjects might affeet them. Their Lordships
therefore think that the Parliament of Canada wonld not in-
fringe the exclusive powers given to the provincial legislatures
by enacting that the judgment of the Conrt of Queen’s Bench
in matters of insolveney should be final, and not subject to the
appeal as of right to Her Majesty in Couneil allowed by article
1178 of the Code of Civil Procedure.’

Local Legislation respecting Priority of Assignments, Judg-
ments and Execulions not Affected.—In Atltorney-General for
Onftario v. Attorney-General for Canada (the Assignments and
Preferences Case) 1894 A.C., 189, the question was as to the
validity of s. 9, of R. 8. 0., 1887, ¢. 124, entitled * An Act re-
specting Assignments and Preferences by Insolvent Persons.’
This section is as follows:—

¢ An assignment for the general benefit of ereditors under
this Act shall take precedence of all judgments and of all exe-
cutions not completely exeeuted by payment, subjeet to the lien,
if any, of an execution creditor for his costs, where there is but
one execution in the sheriff’s hands, or to the lien, if any, of
the ereditor for his costs, who has the first exeention in the
sherifP’s hands’

Lord Herschell, L.C., delivering the judgment of the Com-
mittee, pp. 200-1, said :—

Tt is not necessary in their Lordships’ opinion, nor wonld

it be expedient to attempt to define what is covered by the words
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“ bankruptcy ' and “insolvency ” in s. 91 of the British
North America Act. But it will be scen fthat it is a feature
common to all the systems of bankruptey and insolvency to
which reference has been made, that the enactments are de
signed to secure that in the case of an insolvent person his
assets shall be rateably distributed amongst his ecreditors
whether he is willing that they shall be so distributed or not.
Although provision may be made for a voluntary assignment
as an alternative, it is only as an alternative. In reply to &
question put by their Lordships the learned counsel for the
respondent were unable to point to any scheme of bankruptey
or insolvency legislation which did not involve some power of
compulsion by process of law to secure to the ereditors the dis-
tribution amongst them of the insolvent debtor’s estate.

“In their Lordships’ opinion these considerations must be
borne in mind when interpreting the words ** bankruptey ™ and
“insolvency  in the British North America Aect. 1t appears
to their Lordships that such provisions as are found in the en-
actment in question, relating as they do to assignments purely
voluntary, do not infringe on the exelusive legislative power
conferred upon the Dominion Parliament. They would ob-
serve that a system of bankruptey legislation may frequently
require various ancillary provisions for the purpose of pre-
venting the scheme of the Aet from being defeated. It may be
necessary for this purpose to deal with the effect of executions
and other matters which would otherwise be within the legisla-
tive competence of the provineial legislature. Their Lord-
ships do not doubt that it would be open to the Dominion
Parliament to deal with such matters as part of a bankruptey
law, and the provineial legislature wounld doubtless be then
precluded from interfering with this legislation inasmuch
as snch interference would affeet the bankruptey law of the
Dominion Parliament. DBut it does not follow that sneh sub-
jeets, as might properly be treated as ancillary to such a law
and therefore within the powers of the Dominion Parliament,
are excluded from the legislative aunthority of the provineial
legislature when there is no hankruptey or insolvency legisla-
tion of the Dominion Parliament in existence.’

In the Fisheries Case, 1898 A.C., T15-6, Lord Herschell,
delivering the judgment of the Committee, said:—

‘Tt is true that this Board held in the case of Attorney-
General of Canada v. Altorney-General of Ontario, 1894 A.C.,
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189, that a law passed by a provincial legislature which
affected the assignmeits and property of insolvent persons was
valid as falling within the heading * Property and civil rights,”
although it was of such a nature that it would be a suitable
ancillary provision to a bankruptey law. But the ground of
this deeision was that the law in question did not fall within
the class “ Bankruptey and insolveney ™ in the sense in which
these words were used in s. 91.”

22. Patents of Invention and Discovery.

Property and Civil Rights may be Affected.—1In Tennant
v. Union Bank of Canada, 1894 A.C., 45, Lord Watson said
by way of example that it would be practically impossible for
the Dominion Parliament to legislate upon ¢ patents of inven-
tion and discovery’ without affecting the property and eivil
rights of individuals in the provinees,

23. Copyrights.

Property and Civil Rights may be Affected.—In the same
place Lord Watson said by way of example that it would be
practically impossible for the Dominion Parliament to legislate
upon ‘copyrights’ without affecting the property and civil
rights of individuals in the provinces.

Copyright Legislation.—The Copyright Act of 1875, passed
by the Parliament of Canada (38 V., c. 88) was reserved for
the signification of Her Majesty’s pleasure, and subsequently
assented to pursuant to the authority of the imperial Canada
Copyright Act, 1875 (3839 V., c. 53). The imperial legis-
lation was deemed necessary or expedient, owing to conflict
between the Canadian Act and the imperial Copyright Act, 5-6
V., e. 45, and its amendments, in the application of these im-
perial statutes to the Dominion, and owing to doubts as to the
power of the Parliament of Canada under the British North
America Act, 1867, and in view of the Colonial Laws Validity
Act (28-20 V., ¢. 63)". Upon similar considerations the operation
of the amending Act passed by the Parliament of Canada in
1889 (52 V., e. 29), which now appears as Part TT. of the Copy-
w right Act, was suspended to a day to be named by proclamation
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of the Governor-General; and, notwithstanding much corres-
pondence and discussion between the government of Canada and
the imperial government as to the enacting authority of the
Parliament of Canada, or the propriety of assenting to the pro-

clamation of the Act, neither of these points has been conceded,
and the statute has not been proclaimed. The government of
Canada has refrained from submitting any issue arising in
this correspondence for the determination of the Judicial Com-
mittee,

24, Indians, and Lands reserved for the Indians.

Proclamation of 1763—Indian Title, Reserves.—In St.
Catherines Milling and Lumber Company v. The Queen, 14
A.C., 53-5, Lord Watson, delivering the judgment of the Com-
mittee, said :—

“The eapture of Quebee in 1759, and the eapitulation of
Montreal in 1760, were followed in 1763 by the cession to
Great Dritain of Canada and all its dependencies, with the
sovereignty, property and possession, and all other rights which
had at any previous time ‘)eon held or acquired by the Crown
of France. A royal proclamation was issued on the Tth of
October, 1763, shortly after the date of the Treaty of Paris, by
which His Majesty King George erected four distinet and sep-
arate governments, styled respectively, Quebee, East Florida,
West Florida, and Grenada, specific boundaries being assigned
to each of them. Upon the narrative that it was just and rea-
sonable that the several nations and tribes of Indians who lived
under British protection should not be molested or disturbed in
the “ possession of such parts of Our dominions and territories
as, not having been ceded to or purchased by Us, are reserved
to them or any of them as their hunting grounds,” it is declared
that no governor or commander-in-chief in any of the new col-
onies of Quebee, East Florida, or West Florida, do presume on
any pretense to grant warrants of survey or pass any patents
for lands beyond the bounds of their respective governments,
or “until Our further pleasure be known,” upon any lands what-
ever which, not having been ceded or purchased as aforesaid,
are reserved to the said Indians or any of them. Tt was fur-
ther declared “to be Our roval will, for the present, as afore-
said, to reserve under Our sovereignty, protection and dominion,
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for the use of the said Indians, all the land and territories not
included within the limits of Our said three new governments
or within the limits of the territory granted to the Iludson'a
Bay Company.” The proclamation also enacts that no private
person shall make any purchase from the Indians of lands re-
served to them within those colonies where settlement was per-
mitted, and that all purchases must be on behalf of the Crown,
in a public assembly of the Indians, by the governor or com-
mander-in-chief of the colony in which the lands lie.

‘The territory in dispute has been in Indian occupation from
the date of the proclamation until 1873, During that interval
of time Indian affairs have been administered successively by
the Crown, by the provincial governments, and (since the pass-
ing of the British North America Aect, 1867) by the gov-
ernment of the Dominion. The policy of these administrations
has been all along the same in this respect, that the Indian in-
habitants have been precluded from entering into any trans-
action with a subject for the sale or transfer of their interest
in the land, and have only been permitted to surrender their
rights to the Crown by a formal contract, duly ratified in a
meeting of their chiefs or headmen convened for the purpose.
Whilst there have been changes in the administrative authority,
there has been no change since the year 1763 in the character
of the interest which its Indian inhabitants had in the lands
surrendered by the treaty. Their possession, such as it was, can
only be ascribed to the general provisions made by the royal
proclamation in favour of all Indian tribes then living under
sovereignty and protection of the British Crown. It was sug-
gested, in the course of the argument for the Dominion, that
inasmuch as the proclamation recites that the territories thereby
reserved for Indians had never been “ceded to or purchased by”
the Crown, the entire property of the land remained with them.
That inference is, however, at variance with the terms of the
instrument, which show that the tenure of the Indians was
a personal and usufructuary right, dependent upon the good
will of the Sovereign. The lands reserved are expressly stated
to be “ parts of Our dominions and territories,” and it is de-
clared to be the will and pleasure of the Sovereign that, « for
the present,” they shall be reserved for the use of the Indians,
as their hunting grounds, under his protection and dominion.
There was a great deal of learned discussion at the Bar with
respect to the precise quality of the Indian right, but their.
Lordships do not consider it necessary to exnress any opinion
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upon the point. It appears to them to be sufficient for the pur-
poses of this case, that there has been all along vested in the
Crown a substantial and paramount estate, underlying the In-
dian title, which became a plenum dominium whenever that
title was surrendered or otherwise extinguished.’

His Lordship continuing, pp. 58-60, said :—

‘The Crown has all along had a present proprietary estate
in the land, upon which the Indian title was a mere burden.
The ceded territory was at the time of the Union, land vested
in the Crown, subject to ‘an interest other than that of the
province in the same,” within the meaning of s. 109 ; and must
now belong to Ontario in terms of that clause, unless its rights
have been taken away by some provision of the Act of 1867
other than those already noticed.

‘ In the course of the argument the claim of the Dominion
to the ceded territory was rested upon the provisions of s. 91
(24), which in express terms confer upon the Parliament of
Canada power to make laws for “ Indians, and lands reserved
for the Indians.” It was urged that the exclusive power of legis-
lation and administration carried with it, by necessary impli-
cation, any patrimonial interest which the Crown might have
had in the reserved lands. In reply to that reasoning, counsel
for Ontario referred us to a series of provincial statutes prior
in date to the Act of 1867, for the purpose of showing that the
expression “ Indian reserves ” was used in legislative language
to designate certain lands in which the Indians had, after the
royal proclamation of 1763, acquired a special interest, by
treaty or otherwise, and did not apply to land occupied by them
in virtue of the proclamation. The argument might have de-
served consideration if the expression had been adopted by the
British Parliament in 1867, but it does not ocenr in section
91 (24), and the words actually used are, according to their
natural meaning, sufficient to include all lands reserved, upon
eny terws or conditions, for Indian occupation. It appears to
be the plain policy of the Act that, in order to ensure uni-
formity of administration, all such lands, and Indian affairs

generally, shall be under the legislative control of one central
authority.

¢ Their Lordships are, however, unable to assent to the argu-
ment for the Dominion founded on section 91 (24). There can
be no a priori probability that the British legislature, in a branch
of the statute which professes to deal only with the distribution
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of legislative power, intended to deprive the provinces of rights
which are expressly given them in that branch of it which re-
lates to the distribution of revenues and assets. The fact that
the power of legislating for Indians, and for lands which are
reserved to their use, has been entrusted to the Parliament of
the Dominion is not in the least degree inconsistent with the
right of the provinces to a beneficial interest in these lands,
available to them as a source of revenue whenever the estate of
the Crown is disencumbered of the Indian title.

‘By the treaty of 1873 the Indian inhabitants ceded and
released the territory in dispute in order that it might be opened
up for settlement, immigration, and such other purpose as to
Her Majesty might seem fit, “to the government of the Do-
minion of Canada,” for the Queen and her suecessors for ever,
It was argued that a cession in these terms was in effect a con-
veyance to the Dominion government of the whole rights of
the Indians, with consent of the Crown. That is not the
natural import of the language of the treaty, which purports
to be from beginning to end a transaction between the Indians
and the Crown; and the surrender is in substance made to the
Crown. Even if its langnage had been more favourable to the
argument of the Dominion upon this point, it is abundantly
clear that the commissioners who represented Her Majesty,
whilst they had full authority to aceept a surrender to the
Crown, had neither anthority nor power to take away from
Ontario the interest which had been assigned to that province
by the imperial statute of 1867.

In Attorney-General for, Canada v. Attorney-General for
Ontario (the Robinson Treaties Case), 1897 A.C., 210-1, Lord
Watson said that the expression in s. 109—* an interest other
than that of the province in the same '—appeared to their Lord-
ships to denote some right or interest in a third party indepen-
dent of and capable of being vindicated in competition with the
beneficial interest of the provinee.

It therefore appears that lands reserved for Indians subject
to a title such as existed in the St. Catherines Milling Case are
vested in the Crown in the right of the provinee subject to the
Indian title or interest, which, though a mere burden, is an in-
terest ‘ other than that of the provinee in the same ’ within the
meaning of s. 109, and therefore apparently an interest inde-
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pendent of and capable of being vindicated in competition with
the beneficial interst of the province. The title is in the Crown
burdened with the Indian interest, and, subject to this, the
beneficial interest is in the provinee within which the lands lie.

The Dominion, after making the Northwest Angle Treaty
of 1873, whereby it was stipulated as one of the considerations
that certain special reserves should be made for the Indians,
purported to set out and appropriate as such special reserves for
the use of the Indians, but without the concurrence of Ontario,
portions of the land surrendered, and among others one known
as Reserve 38 B. A portion of this reserve was in 1886 sur-
rendered to the Crown in trust to sell and invest the proceeds
and pay the interest to the Indians and their descendants for-
ever. This surrender was made in pursuance of the Indian
Act, and the Dominion having accordingly sold and conveyed
these lands, the question arose in Ontario Mining Company v.
Seybold, 1903 A.C., 73, as to the power of the Dominion to
convey the fee or other interest of the Indians. At the trial
of the action before the Chancellor of Ontario he held in his
reasons for judgment that:—

‘Over the Reserve 38 B the Dominion had and might ex-
ercise legislative and administrative jurisdiction, while the
territorial and proprictary ownership of the soil was vested
in the Crown for the Lenefit of and subject to the legislative
control of the province of Ontario. The treaty land was, in
this case, set apart of the surrendered territory by the Do-
minion—that is 1 v, the Indian title being extinguished for
the benefit of the provinee, the Dominion assumed to take of
the provineial land to establish a treaty reserve for the Indians.
Granted that this might be done, yet when the subsequent sur-
render of part of this treaty reserve was made in 1886 the
effect was again to free the part in litigation from the special
treaty privileges of the band, and to leave the sole proprietary
and present ownership in the Crown as representing the pro-
vinee of Ontario. That js the situation so far as the title to
the land is concerned.’

Upon appeal to the Jundicial Committee, Lord Davey, de-
livering the judgment, p. 82, said:—
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“Their Lordships agree with the Courts below that the de-
cision of this case is a corollary from that of the St. Cather-
ines Milling Company v. Reg., 14 A.C., 46. The argument
of the learned counsel for the appellants at their Lordships’ bar
was that at the date of the letters patent issued by the Dominion
officers to their predecessors in title the land in question was
held in trust for sale for the exclusive benefit of the Indians,
and therefore there was no beneficial interest in the lands left
in the province of Ontario. This argument assumes that the
Reserve 38 B was rightly set out and appropriated by the Do-
minion officers as against the government of Ontario, and
ignores the effect of the surrender of 1873 as declared in the
previous decision of this Board. By s. 91 of the British North
America Act, 1867, the Parliament of Canada has exclusive
legislative authority over “ Indians and lands reserved for the
Indians.” But this did not vest in the government of the Do-
minion any proprietary rights in such lands, or any power by
legislation to appropriate lands which by the surrender of the
Indian title had become the free public lands of the province as
an Indian reserve, in infringement of the proprietary rights of
the provinee. Their Lordships repeat for the purposes of the
present argnment what was said by Lord Herschell in delivering
the judgment of this Board in the Fisheries Case, 1898 A.C.,
700, as to the broad distinction between proprietary rights and
legislative jurisdietion. Let it be assumed that the government
of the province, taking advantage of the surrender of 1873,
came at least under an honourable engagement to fulfil the
terms on the faith of which the surrender was made, and, there-
fore, to econcur with the Dominion government in appropriat-
ing certain undefined portions of the surrendered lands as
Indian reserves. The result, however, is that the choice and
Tocation of the lands to be so appropriated could only be effec-
tively made by the joint action of the two governments.’

ITis Lordship proeceded to show that by the agreement be-
tween the Dominion and Ontario incorporated in the statute of
the Dominion, 54-55 V., e. 5, and in that of Ontario, 54 V.,
¢. 3, and subsequently signed by the proper officers of the two
governments on 16th April, 1894, it had been admitted and
agreed that the concurrence of the province of Ontario in

the selection of these special reserves was necessary; and His
Lordship concluded, therefore, that in fact the special reserves
including 38 1., had not been effeetively set apart or constituted.
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Lord Davey, p. 84, said, however :—

‘Tt is unnecessary for their Lordships, taking the view of
the rights of the two governments which has been expressed,
to discuss the effect of the second surrender of 1886, Their

Lordships do not, however, dissent from the opinion expressed
by the Chancellor of Ontario on that question.’

This decision, therefore, determines nothing with regard to
the quality or extent of the interest acquired by the Indians in
special reserves competently selected and appropriated for
them under the provisions of the treaty of 1873. Moreover,
the case is not properly reported so far as the statement goes
that counsel were heard on behalf of the Dominion, the fact
being that during the argument the practical questions in differ-
ence between the Dominion and Ontario were arranged by
agreement between counsel as stated by Lord Davey at the
conclusion of his judgment; and consequently counsel for the
Dominion were not ealled upon nor was any argument made
on behalf of the Dominion in support of the contention put
forward in the case of the Dominion, that, assuming Reserve
38 B to have been validly ereated according to the intention of
the treaty of 1873, the Indians acquired therein an interest
which, upon surrender to the Dominion for sale, it became com-
petent to the Dominion to convey. This point, therefore, re-
mains open so far as the Judicial Committee is concerned.

25, Naturalization and Aliens,

Provincial Legislation against the Employment of Aliens
Invalid—By s. 4 of the Coal Mines Regulation Act, 1890,
of British Columbia, it is enacted that ‘ no boy under the age of
twelve years, and no woman or girl of any age, and no China-
man shall be employed in or allowed to be for the purpose of
employment in any mine to which the Act applies, below
ground.’

In Union Colliery Company of British Columbia v. Bry-
den, 1899 A.C., 580, the action was brought against the appel-
lant company by the respondent, a shareholder, for a declara-
tion, and the controversy before the Judicial Committee was

. e

of

C
re
ea
th

re:

ali

8e(

sh
(]
to

sid
int
see




Naturalization and Aliens. 93

limited to the single question whether the enactments of s.
4, in regard to which the appellant ‘company had stated the
plea of ulira vires, were within the competency of the legis-
lature,

Lord Watson, delivering the judgment of the Committee,
pp. 585-6, said :—

‘ There can be no doubt that, if s. 92 of the Act of 1867 had
stood alone and had not been qualified by the provisions of the
clause which precedes it, the provineial legislature of Dritish
Columbia would have had ample jurisdiction to enact s. 4 of the
Coal Mines Regulation Act. The subject matter of that enact-
ment would elearly have been ineluded in s 92, subs. 10,
which extends to provineial undertakings such as the coal mines
of the appellant company. It would also have been included
in 5. 92, subs. 13, which embraces “ property and civil rights
in the provinee.”

‘Dut s. 91, subs. 25, extends the exclusive legislative
authority of the Parliament of Canada to “ naturalization and
aliens.” 8, 91 concludes with a proviso to the effect that
“any matter coming within any of the classes of subjects en-
nmerated in this section shall not be deemed to come within the
class of matters of a local or private nature comprised in the
enumeration of the classes of subjects by this Aet assigned ex-
clusively to the legislatures of the provinces.”

‘8. 4 of the provincial Aet prohibits Chinamen who are
of full age from employment in underground coal workings.
Every alien when naturalized in Canada becomes ipso facto, a
Canadian subject of the Queen; and his children are not aliens,
requiring to be naturalized, but are natural-born Canadians. It
can hardly have been intended to give the Dominion Parliament
the exclusive right to legislate for the latter class of persons
resident in Canada; but s. 91, sub-s. 25, might possibly be
construed as conferring that power in the ease of naturalized
aliens after naturalization. The subject of “ naturalizatiqn”
seems prima facie to include the power of enacting what shall
be the consequences of naturalization, or, in other words, what
shall be the rights and privileges pertaining to residents in
Canada, after they have been naturalized. Tt does not appear
to their Lordships to be necessary, in the present ease, to con-
sider the precise meaning which the term * naturalization ™ was
intended to bear, as it ocenrs in s 91, subs. 25. But it
seems clear that the expression “aliens” ocenrring in that
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clause refers to, and at least includes, all aliens who have not
yet been naturalized; and the words “no Chinaman,” as they
are used in s. 4 of the provincial Act, were probably meant to
denote, and they certainly inelude, every adult Chinaman who
has not been naturalized.”

Lord Watson proceeded to state, pp. 587-8, that the provi-
sions of s, 4 are capable of being viewed in two different aspects,
according to the one of which they would fall under . 92, while
according to the other they would belong to the class of subjects
described by s. 91 (25). He said:—

‘ They may be regarded as merely establishing a regulation
applicable to the working of underground coal mines; and, if
that were an exhaustive description of the substance of the en-
actments, it would be difficult to dispute that they were within
the competency of the provincial legislature, by virtue either of
8. 92, subs, 10, or section 92, subs. 13. But the leading
feature of the enactments consists in this—that they have, and
can have, no application except to Chinamen who are aliens
or naturalized subjects, and that they establish no rule or regu-
lation except that these aliens or naturalized subjects shall not
work, or be allowed to work, in underground e»al mines within
the province of British Columbia.

‘ Their Lordships see no reason to doubt that, by virtue of
s. 91, subs. 25, the legislature of the Dominion is invested
with exclusive authority in all matters which directly concern
the rights, privileges, and disabilities of the class of Chinamen
who are resident in the provinces of Canada. They are also of
opinion that the whole pith and substance of the enactments of
8. 4 of the Coal Mines Regulation Act, in so far as objected to
by the appellant company, consists in establishing a statutory
prohibition which affects aliens or naturalized subjects, and
therefore trench upon the exclusive authority of the Parlia-
ment of Canada. The learned judges who delivered opinions
in the full Court noticed the fact that the Dominion legislature
had passed a ‘ Naturalization Act, No. 113 of the Revised
Statutes of Canada, 1886," by which a partial control was ex-
ercised over the rights of aliens. Walkem, J., appears to regard
that fact as favourable to the right of the provincial parliament
to legislate for the exclusion of aliens being Chinamen from
underground coal mines. The ahstinence of the Dominion Par-
liament from legislating to the full limit of its powers, could
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not have the effect of transferring to any provingial legislature
the legislative power which had been assigned to the Dominion
by s. 91, of the Act of 1867

Provincial Franchise Laws not Affected.—In Cunningham
v. Tomey Homma, 1903 A.C.; 155-7, Lord Halsbury L.C., de-
livering the judgment of the Committee, said :—

‘In this ease a naturalized Japanese claims to be placed
upon the register of voters for the electoral district of Van-
couver City, and the objection which is made to his elaim is
that by the electoral law of the provinece it is enacted that no
Japanese, whether naturalized or not,shall have his name placed
on the register of voters or shall be entitled to vote. Applica-
tion was made to the proper officer to enter the applicant’s name
on the register, but he refused to do so upon the ground that the
enactment in question prohibited its being done. This refusal
was overruled by the Chief Justice sitting in the county court,
and the appeal from his decision to the Supreme Court of
British Columbia was disallowed. The present appeal is from
the decision of the Supreme Court.

¢ There is no doubt that, if it is within the capacity of the
province to enact the electoral law, the claimant is qualified by
the express language of the statute; but it is contended that the
91st and 92nd sections of the British North America Act have
deprived the province of the power of making any such provi-
sion as to disqualify a naturalized Japanese from electoral
privileges. It is maintained that s, 91, sub-s. 25, enacts, that
the whole subject of naturalization is reserved to the exclu-
sive jurisdiction of the Dominion, while the Naturalization
Act of Canada enacts that a naturalized alien shall within Can-
ada be entitled to all political and other rights, powers and priv-
ileges to which a natural born British subject is entitled in
Canada. To this it is replied that, by s. 92, subs. 1, the
constitution of the province and any amendment of it are placed
under the exclusive control of the provineial legislature. The
question which their Lordships have to determine is which of
these two views is the right one, and, in determining that ques-
tion, the policy or impolicy of such an enactment as that which
excludes a particular race from the franchise is not a topie
which their Lordships are entitled to consider.

‘The first observation which arises is that the enactment,
supposed to be ultra vires and to be impeached upon the ground
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of its dealing with alienage and naturalization, has not neces-
sarily anything to do with either. A child of Japanese parent-
age born in Vancouver City is a natural born subject of the
King, and would be equally excluded from the possession of the
franchise. The extent to which naturalization will econfer
privileges has varied both in this country and elsewhere. From
the time of William I1I. down to Queen Viectoria no natural-
ization was permitted which did not exclude the alien natural-
ized from sitting in Parliament or in the Privy Council.

‘In Lawrence's Wheaton, p. 903 (2nd annotated ed., 1863),
it is said that “ though (in the United States) the power of
naturalization be nominally exclusive in the federal govern«
ment, its operation in the most important particulars, especially
as to the right of suffrage, is made to depend on the local consti-
tution and laws.” The term “ political rights ” used in the Cana-
dian Naturalization Act is, as Walkem, J., very justly says, a
very wide phrase, and their Lordships concur in his observation
that, whatever it means, it cannot be held to give necessarily a
right to the suffrage in all or any of the provinces. In the his-
tory of this country the right to the franchise has been granted
and withheld on a great number of grounds, eonspicuously upon
grounds of religions faith, yet no one has ever suggested that a
person excluded from the franchise was not under allegiance to
the Sovereign.

‘ Could it be suggested that the provinee of British Columbia
could not exelude an alien from the franchise in that provinee ?
Yet, if the mere mention of alienage in the enactment could
make the law ulfra vires, such a construction of s. 91, sub-
& 25, would involve that absurdity. The truth is that the
language of that section does not purport to deal with the econ-
sequences of either alienage or naturalization. It undoubtedly
reserves these subjects for the exelusive jurisdietion of the Do-
minion—that is to sav, it is for the Dominion to determine
what shall constitute either the one or the other, but the ques-
tion as to what consequences shall follow from either is mnot
touched. The right of protection and the obligations of allegi-
ance are necessarily involved in the nationality conferred by
naturalization ; but the privileges attached to it, where these
depend upon residence, are quite independent of nationality.

‘ This, indeed, seems to have been the opinion of the learned
judges below; but they were under the impression that they
were precluded from acting on their own judgment by the de-
eision of this Board in the case of "nion Colliery Company v.
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Bryden, 1889 A.C., 587. That case depended upon totally
different grounds. This Board, dealing with the particular
facts of that case, came to the conclusion that the regulations
there impeached were not really aimed at the regulation of coal
mines at all, but were in truth devised to deprive the Chinese,
naturalized or not, of the ordinary rights of the inhabitants of
British Columbia, and, in effect, to prohibit their continued
residence in that province, since it prohibited their earning their
living in that province. It is obvious that such a decision ean
have no relation to the question whether any naturalized person
has an inherent right to the suffrage within the province in
which he resides.’

Deportation.—In Attorney-General for Canada v. Cain
and Gilhula, 1906 A.C'., 542, quoted under the first paragraph
of 8. 91, supra, the authority of the Parliament of Canada
to enact provisions for the deportation from Canada of aliens
was affirmed by the Judieial Committee.

26, Marriage and Divorce,

Nolemnization of Marriage not Affected—In C'itizens and
Queen Imsurance Companies v. Parsons, 7T A.C., 108, Sir
Montague Smith, by way of illustrating the statement that Par
liament could not have intended that the powers exclusively
assigned to the provineial legislatures should be absorbed in
those given to the Dominion Parliament, said :—

‘Take as one instance the subject, * Marriage and divoree ™
contained in the enumeration of subjects in s, 91; it is evident
that solemnization of marriage would come within this general
deseription, vet * Solemmization of marriage in the provinee "
one can doubt, notwithstanding the general language of s, 91,
that this subject is still within the exclusive authority of the
legislatures of the provinces,’

is enumerated among the classes of subjeets in s. 92, and no

27. The Criminal Law, except the Constitution of Courts
of Criminal Jurisdietion, but including the Pro-
cedure in Criminal Matters,

Disqualification and Punishment for Corrupt Practices at

Elections.—In Theberqge v. Laudry, 2 A\.C'., 102, upon an appli-
1968—7
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cation for leave to appeal from the judgment of the Superior
Court of Quebee, finding that the petitioner under the Quebec
Controverted Eleetions Aet, 1875, as a eandidate, was guilty of
corrupt practices, and declaring his seat to be vacant, Mr. Ben-
jamin in support of the application had urged that the Quebee
Controverted Elections Aet under which the proceedings were
taken provided for punishment for corruption, but that by the
British North America Aect, 1867, ss. 91 and 84, it appeared
that the Quebee legislature had no power to pass any provi-
sion relating to qualification or disqualification except as
bestowed by s. 84, and that it was therefore wultra vires of
the legislature to provide disqualification and other punish-
ments for corrupt practices, pointing out that the provincial
legislature was in faet prohibited from eriminal legislation,
even in regard to eriminal procedure.

Lord Cairns, in disposing of this argument, p. 109,
stated :—

‘ Their Lordships were in one part of Mr. Benjamin’s argu-
went pressed with another matter, that, even if an appeal should
not be here admitted generally, yet that there was in the finding
of the Judge a subordinate part, which ought to be brought by
way of review before this tribunal. Mr, Benjamin said that the
Judge had found that the petitioner was personally guilty of
corrupt practices; and then he said that the Quebee Election
Act, by a particular section, the 267th, provided that if it is
proved before the Court that corrupt practices have been com-
mitted by or with the actual knowledge or consent of any candi-
date, not only the eleetion shall be void, but the eandidate shall,
during the seven years next after the date of such decision, be
incapable of being elected to and of sitting in the Legislative
Assembly, of voting at any election of a member of the Iouse,
or holding an office in the nomination of the Couneil of the
Lieutenant Governor of the provinece. Mr. Benjamin con-
tended that the Act of parliament, so far as it engrafted on the
decision of the Judge, this declaration of ineapacity was ultra
vires the power of the legislature of the provinee. Upon that
point their Lordships do not think it necessary to express any
opinion whatever. If the Act of Parliament was in this respect,
as eontended, wllra vires the provineial legislature, the only
result will be that the consequence declared by this seetion of
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the Act of Parliament will not enure against and will not affect
the petitioner; but is not a subject which should lead to any
different determination with regard to that part of the case.’

Provincial Criminal Law.—In Russell v. The Queen,
A.C., p. 840, Sir Montague Smith, delivering the judgment,
said :—

‘It was argued by Mr. Benjamin that if the Act related to
criminal law, it was provineial eriminal law, and he referred to
sub-s. 15 of s, 92, viz.:—* The imposition of any (sic) punish-
ment by fine, penalty or imprisonment for enforcing any law
of the province made in relation to any matter coming within
any of the classes of subjects enumerated in this section.” No
doubt this argument would be well founded if the principal mat-
ter of the Act could be brought within any of these classes of
subjects; but as far as they have yet gone, their Lordships fail
to see that this has been done.’

This statement is of importance inasmuch as it recognizes
the existence of provineial eriminal law, or the authority of a
provincial legislature to enaet provisions which if enacted by
the imperial Parliament would be denominated eriminal, or fall
within the category of the eriminal law. It seems to be in-
volved in this that there may be enactments of eriminal law
competent to a local legislature but incompetent to the Dominion
Parliament.

Local House of Assembly cannot constitute itself a Court
of Record to try Criminal Offences—By the Revised Statuteés
of Nova Seotia, 5th Series, ¢. 3, 8. 30, it was provided that each
[House of the legislature should be a conrt of record and
have all the rights and privileges of a court of record for
the purpose of summarily inguiring into and punishing the acts,
matters or things declared by the said chapter to be violations
or infringements thereof ; and each House was declared to pos-
sess all such powers and jurisdiction as might be necessary for
such inquiry, execution and punishment.

In Fielding v. Thomas, 1896 A.C.; 612, Lord Halsbury,

L.C., referring to this seetion, said that their Lordships were

disposed to think that the Iouse of Assembly could not eonsti
1958—73
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tute itself a court of record for the trial of eriminal offences, and
that read in the light of other sections, and having regard to the
subject-matter, 5. 30 was merely intended to give the IHouse
the powers of a court of record for the purpose of dealing
with breaches of privileges and contempt by way of commit-
ment. His Lordship added that if the section meant more than
this, or if it were taken as a power to try or punish eriminal
offences otherwise than as incident to the protection of members
in their proceedings, s. 30 could not be supported.

Profanation of the Lord's Day.—The case of Atlorney-
General for Ontario v. Hamilton Street Railway Company
(the Lord's Day Case), 1903 A.C., 524, came before the Judi-
cial Committee upon appeal from the Court of Appeal for
Ontario. Questions had been referred to the Court by the
Lieutenant Governor, among others (1) * IHad the legislature
of Ontario jurisdiction to enact ¢. 246 of the Revised Statutes
of Ontario, 1897, entitled *“ An Aect to prevent the Profana-
tion of the Lord’s Day,” and in particular ss. 1, 7 and 8
thereof ¢’
Lord Halsbury, L.C., delivering the judgment of the Com-
mittee, pp. H28-9, said:
¢ Their Lordships are of opinion that the Aet in question,
Revised Statutes of Ontario, 1897, ¢. 246, intituled *“ An Act
to prevent the Profanation of the Lord’s Day,” treated as a
whole, was beyond the competency of the Ontario legislature
to enact, and they are accordingly of opinion that the first ques-
tion which was referred to the Court of Appeal for Ontario by
the Lieutenant Governor, pursuant to e¢. 84 of the Revised
Statutes of Ontario, 1897, ought to be answered in the negative,
“ The question turns upon a very simple consideration. The
reservation of the eriminal law for the Dominion of Canada is
eiven in clear and intelligible words which must be construed
according to their natural and ordinary signification. Those
words seem to their Lordships to require, and indeed to admit, i
of no plainer exposition than the language itself affords. 8.
! 01, sub-s. 27 of the British North America Act, 1867, re-
serves for the exclusive legislative anthority of the Parliament
of Canada * the eriminal law, except the constitution of conrts
i of eriminal jurisdietion.” It is, therefore, the eriminal law in 1
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its widest sense that is reserved, and it is impossible, notwith-
standing the very protracted argument to which their Lordships
have listened, to doubt than an infraction of the Act, which in its
original form, without the amendment afterwards introduced,
was in operation at the time of confederation, is an offence
against the eriminal law. The faet that from the eriminal law
generally there is one exception, namely, * the constitution of
courts of eriminal jurisdiction,” renders it more clear, if any-
thing were necessary to render it more clear, that with that ex-
ception (which obviously does not inelude what has heen con-
tended for in this case) the eriminal law, in its widest sense, is
reserved for the exelusive authority of the Dominion Parlia-
ment.

It is to be observed that their Lordships give no opinion with
respect to the validity of the amendment introduced after Con-
federation. By this amendment tramway companies were, sub-
ject to certain exceptions, prohibited from working their
trams on Sunday. The judgment indeed determines nothing
more than that the Aect, R.8.0., 1897, ¢, 246, contains a crim-
inal enactment; and this is apparent upon inspection of the
Act.

The statement that the eriminal law in its widest sense is
reserved for the exclusive legislative anthority of Parliament
must, it is conceived, be taken subject to an exception of the
legislation which is competent to a legislature under s, 92
(15) “The imposition of punishment by fine, penalty, or im-
prisonment for enforcing any law of the provinee made in re-
lation to any matter coming within any of the classes of sub-
jeets enumerated in this seetion,” and which may, as in Russell
v. The Queen, supra, be termed provineial eriminal law.

The Canada Temperance Act.—In Russell v. The Queen,
7 A.C., 8389, Sir Montague Smith, delivering the judgment,

said that the Canada Temperance Act did not belong to the

clasd of subjects  property and civil rights,” but had in its
legal aspect an obvious and close similarity to laws which place
restrictions on the sale or custody of poisonous drugs or of
dangerous explosives, and that this sort of legislation related
rather to public order and safety. Morcover, his Lordship

said :—
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‘ In however large a sense these words are used, it could not
have been intended to prevent the Parliament of Canada from
declaring and enacting certain uses of property, and certain
acts in relation to property, to be eriminal and wrongful. Laws
which make it a eriminal offence for a man wilfully to set fire
to his own house on the ground that such an act endangers the
publie safety, or to overwork his horse on the ground of cruelty
to the animal, though affecting in some sense property and the
right of a man to do as he pleases with his own, eannot properly
be regarded as legislation in relation to property or to civil
rights. Nor could a law which prohibited or restricted the sale
or exposure of cattle having a contagious disease be so regarded.
Laws of safety, or morals, and which subject those who con-
travene them to eriminal procedure and punishment, belong to
the subject of public wrongs rather than to that of civil rights.
They are of a nature which fall within the general authority
of Parliament to make laws for the order and good government
of Canada, and have direet relation to eriminal law, which is
one of the enumerated classes of subjects assigned exelusively
to the Parliament of Canada.’

Nothwithstanding such direct relationship to the eriminal
law, it was ultimately held, as has been already shown,
that the Canada Temperance Act was not passed in the execu-
tion of the powers of the Dominion Parliament with regard to
the eriminal law.

28. The Establishment, Maintenance, and Management of
Penitentiaries.

20. Such Classes of Subjects as are expressly excepted in
the Enumeration of the Classes of Subjects by this
Act sssigned exelusively to the Legislatures of the
Provinces.

The Ewceptions.—The subjects expressly excepted in the
enumeration of s. 92, which defines exclusive powers of the
legislatures, are mentioned in paragraphs 1, 7 and 10 of that
seetion as follows:—

1. The Amendment from Time to Time, notwithstand-
ing anything in this Act, of the Constitution of the Pro-
vince, except as regards the Office of Lieutenant
Governor.

7. The Establishment, Maintenance, and Management
of Hospitals, Asylums, Charities and Eleemosynary In-
stitutions in and for the Province, other than Marine
Hospitals,
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10. Local Works and Undertakings other than such as

are of the following classes:—

a. Lines of Steam or other Ships, Railways, Canals,
Telegraphs, and other Works and Undertakings
conneeting the Province with any other or others
of the Provinees, or extending beyond the Limits
of the Province:

b. Lines of Steam Ships between the Provinece and
any British or Foreign Country:

¢. Such Works as, although wholly situate within the
Provinee, are before or after their Execution de-
clared by the Parliament of Canada to be for the
general Advantage of Canada or for the Advantage
of Two or more of the Provinces,
The classes of subjects so excepted fall by s. 91 (29) within

the exclusive legislative authority of Parliament, and the deci-
sions with regard to these excepted classes of subjects are,
therefore, grouped in this place.

Marine hospitals, excepted by s. 92 (7), are also named in
s. 91 (11).

It will be observed that paragraph 10 ig not well expressed.
The sub-paragraphs a, b and ¢ are stated as exceptions from
‘local works and undertakings,” but the works and undertakings
mentioned in sub-paragraphs a and 4 are not local, and it is
only in sub-paragraph ¢ that any local works are deseribed.
The drafting would have been improved by transferring sub-
paragraphs a and b directly to the enumerations of s, 91,

It is questionable whether . 93 (1) states an exception
within the meaning of s. 91 (29).

Dominion Railways and Telephones—In Bourgoin v. La
Compagnie du Chemin de Fer de Montreal, Ottawa et Occi-
dental, 5 A.C., 402-3, Sir James Colville said, referring to a
notarial act or deed confirmed by a statute of the Quebec legis-
lature (39 V., e. 2):—

“The combined effect, therefore, of the deed and of this
statute, if the transaction was valid, was to transfer a federal
railway, with all its appurtenances, and all the property, lia-
bilities, rights, and powers of the existing company, to the Que-
bee government, and, through it, to a company with a new
title and a different organization; to dissolve the old federal
company, and to substitute for it one which was to be governed
by, and subject to, provincial legislation.
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‘It is contended on the part of the appellants that this
transaction was invalid, and altogether inoperative to affect the
obligations of the company. They insist that, by the general
law, and by reason of the special legislation which governed it,
the company was incompetent thus to dissolve itself, to abandon
its undertaking, and to transfer that, and its own property, lia-
bilities, powers, «nd rights to another body, without the sane-
tion of an Act of a competent legislature; and, further, that
the legislature of Quebec was incompetent to give such sane-
tion. This contention appears to their Lordships to be well
founded.

‘ That such a transfer, except under the authority of an Act
of Parliament, would in this country be held to be ultra vires
of a railway company, appears from the judgment of Lord
Cairns in Gardner v. London, Chatham and Dover Railway
Company, L. R., 2 Ch. 201, 212, That it is equally repugnant
to the law of the Province of Quebee, so far as that is to be
gathered from the Civil Code, is shown by the 369th article of
that Code. But the strongest ground in favour of the appel-
lants” contention is to be found in the special legislation touch-
ing this railway company.’

Iis Lordship then referred to the history of the legislation
showing that the railway, originally authorized by a statute of
Quebee, had been by Dominion statute declared a work for the
general advantage of Canada, subjeet to the Dominion Railway
Act of 1868; that it was enacted that no part of the Quebeo
Railway Act, 1869, should apply to the railway or the company,
and in effect that the Quebee legislation ineorporating the com-
pany should be read and construed as if enacted by Parliament.

His Lordship, p. 404, continued :—

‘ These provisions, taken in connection with, and read by
the light of those of the imperial statute, the British North
America Aect, 1867, which are contained in s. 91, and sub-s.
10c. of s. 92, establish, to their Lordships’ satisfaction, that
the transaction between the company and the government of
Quebee could not be validated to all intents and purposes by an
Act of the provincial legislature, but that an Aet of the Par-
liament of Canada was essential in order to give it full force
and effect.’

In Canadian Pacific Railway Company v. Corporation of
the Parish of Notre Dame de Bonsecours, 1889 A.C., 367, a
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question arose as to a railway ditch and the applica-
tion of the local law. By the Municipal Code of Quebee,
articles 867 to 878 inclusive, municipal watercourses, which
apparently are held to include a diteh such as the one in respect
of which the action was brought, are required to be kept, by the
owner or occupant of the land through which the watercourse
passes, in good order and free from obstruetion which would
impede the water-flow ; and by articles 21 and 22 every railway
company is subject to the enactments of the Municipal Code
with regard to the maintenance of watercourses upon the pro-
perties possessed or occupied by it in a municipality, and liable
for refusal to perform the work for which it is responsible, not
only to damages, but also to a fine of twenty dollars for each
day of neglect.

Where the Canadian Pacific Railway passes through the
Parish of Notre Dame de Bonsecours, and through the lands
belonging to Julien Gervais, there was a ditch upon the land of
the company between the line of rails and the boundary of
Julien Gervais’ lands. This ditch became obstructed and the
rural inspector of the parish served the company with a notice
requiring the company within eight days, ‘& voir i nettoyer,
réparer et mettre en bon état le fossé sud de votre voie, i

'endroit ou elle traverse la terre portant le numéro huit des
I

plan et livre de renvoi officiels de la dite municipalité, et
appartenant a Julien Gervais.’

The company did not eomply with the notice and the action
was brought by the corporation of the parish to recover the
statutory penalties. Upon appeal to the Judicial Committee
the defence urged by the company was that the regulation of
the matters to which the order of the inspector related, and
which the corporation was seeking to enforce by penalty,
belonged to the Parliament of Canada and not to the local
legislatures.

Lord Watson, delivering the judgment of the Committee,
pp. 372-3, said:—

‘ The British North America Aect, whilst it gives the legis-
lative control < the appellants’ railway qua railway to the
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Parliament of the Dominion, does not declare that the railway
shall cease to be part of the provinees in which it is situated,
or that it shall, in other respects, be exempted from the juris-
diction of the provineial legislatures, Accordingly, the Parlia-
ment of Canada has, in the opinion of their Lordships, exclu-
sive right to prescribe regulations for the construction, repair,
and alteration of the railway, and for its management, and to
dictate the constitution and powers of the company; but it is,
inter alia, reserved to the provineial parliament to impose
direet taxation upon those portions of it which are within the
province, in order to the raising of a revenue for provineial
purposes. It was obvionsly in the contemplation of the Aet of
1867 that the “ railway legislation,” strictly so ealled, applie-
able to those lines which were placed under its charge, should
belong to the Dominion Parliament. It therefore appears to
their Lordships that any attempt by the legislature of Quebec
to regulate by enactment, whether described as municipal or
not, the structure of a diteh forming part of the appellant com-
pany’s authorized works would be legislation in excess of its
powers, If, on the other hand, the enactment had no reference
to the structure of the diteh, but provided that, in the event of
its becoming choked with silt or rubbish, so as to cause overflow
and injury to other property in the parish, it should be thor-
oughly cleaned out by the appellant eompany, then the enact-
ment wonld, in their Lordships’ opinion, be a piece of muni-
cipal legislation competent to the legislature of Quebee.’

Lord Watson stated further that the question depended
upon the character of the ditch and the real nature of the
operation which the company was by the notice required to
perform. As to the structure of the ditch itself there was no
information, but it appeared that the diteh had become ob-
structed so that the water from it escaped and inundated the
land of Julien Gervais.

Their Lordships construed the notice served by the rural
ingpeetor as amounting simply to a requisition that the com-
pany should elean the diteh by removing the obstruetion and
restoring the diteh to the state in which it was before the
obstruction occurred. They did not consider that any strue-
tural alteration of the diteh was vequired, and they held
therefore that the company was subject to the requirements of
the Municipal Code.
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In Madden v. Nelson and Fort Sheppard Railway ('om-
pany, 1899 A.C., 626, the question is concerned with the
absence of a fence which it was elaimed the provineial legisla-
ture required. The Cattle Protection Act of British Columbia,
1891, 54 V., e. 1, as amended by 58 V., e, 7, provided in effeet
that every railway company operating a railway in British
Columbia under the authority of the Parliament of Canada
should be liable in damages to the owner of any cattle injured
or killed on its railway by its engines or trains, unless a fence
of a certain character, on each side of the railway, were erected
to prevent cattle from getting on the railway; and that when the
fence was not of the character required the company should be
held liable for all damages caused through the insufficiency of
the fence to prevent cattle from trespassing upon adjoining
lands.

The action was brought to recover the value of two horses
killed on the railway of the respondent company by reason of
there being no fence on the side of the railway. The company

objected that the railway having been declared by the Parlia-
ment of Canada to be a work for the general advantage of
Canada it was subject in respect thereof only to Dominion
legislation, and not to the Cattle Protection Act of DBritish
Columbia.

Lord Ialsbury, L.C'., delivering the judgment of the Com-
mittee, pp. 627-9, said:—

“The course of the argument has been rather to suggest
that if there is no direct enactment in the statute (Cattle
Protection Aet, 1891, 54 V., e. 1( B.C.), as amended by the
C'attle Protection Aet, 1805, 58 V., e. 7 (B.C.)—the validity
of which is in question) to create any erection or constrne-
tion of the works of the railway that it would avoid the
objection of the statute being ultra vires. But their Lordships
are not disposed to yield to that suggestion, even if it were true
to sayv that this statnte was only an indirect mode of eausing
the construetion to be made, becanse it is a very familiar prin-
ciple that you eannot do that indireetly which vou are prohi-
bited from doing direetly. TDut it is an under-statement of the
difficulties in the way of the appellants to speak of it as an in-
direct operation of the statute to direct that this company
should erect fences and provide against the particular class of
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accident which happened in this ease, because the provineial
legislature that passed this enactment seem to have been under
the impression that they were not proceeding indirectly at all
—that they were proceeding direetly, and the preamble of their
statute points out what they were intending to do. That pre-
amble recites: “ And whereas railway companies incorporated
under the authority of the Parliament of Canada, or deciared
by the said Parliament to be for the general advantage of
Canada, or for the advantage of two or more of the provinces,
do not recognize any obligation on their part to fence against
such eattle: and whereas it is just that such railway companies
shounld, in the absence of proper fences, be held responsible for
cattle injured or killed on their railways by their engines or
trains.”  In other words, the provinecial legislature have
pointed out by their preamble that in their view the Dominion
Parliament has neglected proper precautions, and that they are
going to supplement the provisions which, in the view of the
provinecial legislature ,the Dominion Parliament ought to have
made; and they thereupon proceed to do that which they recite
the Dominion Parliament has omitted to do. It would have
been impossible, as it appears to their Lordships, to maintain
the authority of the Dominion Parliament if the provineial
parliament were to be permitted to enter into such a field of
legislation, which is wholly withdrawn from them, and is,
therefore, manifestly ultra vires.

‘ Their Lordships think it unnecessary to do more than to
say that in this case the line seems to have been drawn with
sufficient precigion m the case of the Canadian Pacific Railway
Company v. Corporation of the Parish of Notre Dame de
Bonsecours, 1809 A.C., 367, where it was decided that al-
though any direction of the provineial legislature to ereate new
works on the railway and make a new drain and to alter its
construction would be beyond the jurisdietion of the provineial
legislature, the railway company were not exempted from the
municipal state of the law as it then existed—that all land-
owners, including the railway company, should clean out their
ditches so as to prevent a nuisance. It is not necessary to do
more here than to say that this case raises no such question
anywhere near the line, because in this case there is the actual
provision that there shall be a liability on the railway company
unless they ereate such and such works upon their roadway.
This is manifestly and clearly beyond the jurisdiction of the
provincial legislature.
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This case and that of Canadian Pacific Railway Com-
pany v. Parish of Notre Dame de Bonsecours, supra, considered
together, give rise to some uneertainty, though it is probable
that neither of them involves the denial of any Dominion legis-
lative power. A Dominion railway company may not be requirel
by provincial statute to construet a ditch or erect a fence, If,
however, the company do construet a ditch, the company appar-
ently becomes subject to existing provineial legislation in respect
of keeping the diteh open and free from obstruetion, just as it
does, it is assumed, in the same respeet beeome subject to the
common law of the province. If the company build a fence, is
it in like manner affected by provineial legislation with regard
to keeping the fence in repair? The point is not determined by
the case of Madden v. Nelson and Fort Sheppard  Railway
(‘ompany, but it seems to be inconsistent with the earlier
decigion to answer the question in the affirmative. It is diffieult
to suppose that the relative jurisdiction of the Dominion and
the provinees over a Dominion railway can be affected by the
circumstance that the company has seen fit to exercise its power
to construet a ditch; and it can hardly admit of doubt that, if
it should become advisable in the interest of the railway to fili
up or discontinue the use of the diteh, Parliament wounld have
the jurisdiction to authorize the doing of this, notwithstanding

any provineial enactment,

In Corporation of the Cily of Toronto v. Bell Telephone

Company of Canada, 1905 A.C., 52, the respondent company

was incorporated by the Dominion Aet, 43 V., e, 67, whereby it
was authorized to enter upon the streets and highways of the
city of Toronto, and to construet conduits or lay cables there-
under, or to erect poles with wires upon the streets. The con-
sent of the municipal corporation was not by the Dominion
statute required. The question was whether the power so con-
ferred was affected by the Ontario Aet, 45 V., e. 71, which was
passed to authorize the exercise of these powers within the pro-

vinee, but subject to the consent of the municipal corporation,
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Lord Macnaghten, delivering the judgment of the Com-
mittee, pp. 56-9, said :—

* The eompany had been incorporated by a Dominion statute
of April 20, 1880 (43 V., ¢. 67), for the purpose of carrying
on the business of a telephone company. The scope of its
business was not confined within the limits of any one province,
It was authorized to acquire any lines for the transmission of
telephone messages ¢ in Canada or elsewhere,” and to construct
and maintain its lines along, across or under any publie high-
ways, streets, bridges, watercourses, or other such places, or
across or under any navigable waters, “ either wholly in Ca-
nada or dividing Canada from any other country,” subject to
certain conditions and restrictions mentioned in the Aet, which
are not material for the present purpose.

‘ The British North America Act, 1867, in the distribution
of legislative powers between the Dominion Parliament and
provincial legislatures, expressly excepts from the class of
“local works and undertakings ”' assigned to provincial legisla-
tures, “lines of steam or other ships, railways, canals, tele-
graphs and other works and undertakings connecting the pro-
vinee with any other or others of the provinces or extending
beyond the limits of the provinee” (s. 92, subs. 10a). 8.
91 confers on the Parliament of Canada exclusive legislative
authority over all classes of subjects so expressly excepted.
It can hardly be disputed that a telephone company, the objects
of which as defined by its Aet of incorporation contemplate
extension beyond the limits of one provinee, is just as much
within the express exception as a telegraph company with like
powers of extension. It would seem to follow that the Bell
Telephone Company acquired from the legislature of Canada
all that was necessary to enable it to earry on its business in
every province of the Dominion, and that no provincial legisla-
lature was or is competent to interfere with its operations,
as authorized by the Parliament of Canada. It appears,
however, that shortly after the incorporation of the com-
pany doubts arose as to its right to carry on local business.
The question was raised in the provinee of Quebee, and decided
adversely to the company in the case of Reg. v. Mohr, T Q.L.R.,
183. In consequence of this deeision, with which their
Lordships are unable to agree, the company applied for and
obtained from the legislature of Ontario an  Aet of
March 10, 1882 (45 V., 71, Ontario), authorizing it to
exercise within that province the powers which the Dominion
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At had purported to confer upon it. This Aect, however, ac-
cording to the construction placed upon it by the corporation
(which, for the present purpose, their Lordships assume to be
correct) makes the consent of the municipal council a condition
precedent to the exercise of the ecompany’s powers in cities,
towns, and incorporated villages.

‘ The company was proceeding to construet its lines in the
city of Toronto without having obtained the consent of the cor-
poration, when the corporation brought the two actions which
resulted in the special case the subject of the present appeal.

‘ The case was heard in the first instance by Street, J., who
decided in favour of the eorporation: but his decision was re
versed by the Court of Appeal for Ontario, Maclennan, J. A.,
(]i.~.~(~n|ill;_'4

* The view of Street, J., apparently was that, inasmuch as
the Aet of incorporation did not expressly require a connection
between the different provinces, the exelusive jurisdietion of the
Parliament of Canada over the undertaking did not arise on
the passing of the Aet, and would not arise unless and until
such a connection was actually made. In the meantime, in his
opinion, the connection was a mere paper one, and nothing
could be done under the Dominion Act without the authority
of the legislature of the provinece. This view, however, did not
find favour with any of the learned Judges of Armeal. In the
words of Moss, C.J.0., “ the question of the legislative juris-
diction must be judged of Ly the terms of the enactment, and
not by what may or may not be thereafter done under it. The
failure or neglect to put into effect all the powers given by the
legislative authority affords no ground for questioning the
original jurisdietion.” If authority be wanted in support of
this proposition, it will be found in the case of Colonial Build-
ing and Investment Association v. Attorney-General of Quebee,
(1883) 9 A.C., 157, at p. 165, to which the learned Judges
of Appeal refer,

‘ Maclennan, J. A., differed from the rest of the court on
one point only. Ile agreed in thinking that it would not be
competent for a provineial legislature of itself to limit or in-
terfere with powers conferred hy the Parliament of Canada, but
he seems to have thought that the Bell Telephone Company by
reason of its application to the Ontario legislature was pre-
cluded or estopped from disputing the competency of that legis-
lature, and that the enactment making the consent of the cor-
poration a condition precedent amounted to a legislative bar-
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gain between the company and the corporation to the effect that
the company would not use the powers conferred upon it by
the Dominion Parliament without the consent of the corpora-
tion. Their Lordships, however, cannot accept this view. They
agree with the Chief Justice in thinking that no trace is to be
found of any such bargain, and that nothing has occurred to
prevent the company from insisting on the powers which the
Dominion Aet purports to confer upon it.’

It was argued that the company was formed to carry on and
was carrying on two separate and distinet businesses, a local
business and a long distance business, and that the local busi-
ness and the undertaking of the company so far as it dealt with
local business fell within provineial jurisdiction ,but their Lord-
ships found that the facts did not support this contention.

Lord .\I;H'll;(;_’llll'll, p- 60O, I'l'fvl‘l‘(‘ll to one other |mim as
follows ;-

“An Act of May 17, 1882 (45 V., e¢. 95) amending
the company’s Aect of incorporation, and passed by the Do-
minion legislature immediately after the passing of the Ontario
Act, was referred to in the course of the argument. This Aect
seems to have been intended, partly at any rate, to neuntralize
the effect of the Ontario Act. It declares the Aect of incorpora
tion as thereby amended and the works thereunder authorized
“to be for the general advantage of Canada.” It is not very
easy to see what the part of the seetion declaring the Aet of
incorporation to be for the general advantage of Canada means.
As regards the works therein referred to, if they had been
“ wholly situate within the province,” the effect wonld have been

to give exclusive jurisdietion over them to the Parliament of
Canada; but, inasmuch as the works and undertaking of the
company authorized by the Act of incorporation were not con
fined within the limits of the province, this part of the declara
tion seems to be unmeaning.’

In Attorney-General for British Columbia v. Canadian
Pacific I.'u//u-vl!/ Company, 1906 A.C., 210, the defendant
company justified the right to take and appropriate for the
purposes of its railway and works a part of the foreshore in the
city of Vancouver under the authority of its Aet of incorpora
tion, 44 V., e. 1, s. 18 (a), which provides that:—* The com-
pany shall have the right to take, use, and hold the beach and

sh
wl
of
Vi
thy
fo

for




is

8
!

Dominion Works and Undertakings. 113

land below high-water mark in any stream, lake, navigable
water, gulf or sea in so far as the same shall be vested in thq
Crown, and shall not be required by the Crown, to such extent
as shall be required by the company for its railway and other
works, and as shall be exhibited by a map or plan thereof de-
posited in the office of the Minister of Railways.’

Sir Arthur Wilson, delivering the judgment of the Com
mittee, pp. 210-1, said :—

‘The second contention in support of the right of the
Dominion Parliament to legislate for the foreshore in question
is rested upon s. 91, read with s. 92, of the British North
America Aet, which secures to the Dominion Parliament ex
clusive legislative authority in respect of lines of steam or
other ships, railways, canals, telegraphs, and other works and
undertakings connecting any province with any other or others
of the provinces, or extending beyond the limits of the pro-
vinee, a deseription which clearly applies to the Canadian
Pacific Railway.

* It was argued for the appellant that these enactments ought
not to be so construed as to enable the Dominion Parliament
to dispose of provincial Crown lands for the purposes mentioned.
But their Lordships cannot concur in that argument. In Cana-
dian Pacific Railway Company v. Corporation of the Parish of
Notre Dame de Bonsecours, 1599 A.C., 367, (a case relating to
the same company as the present) the right to legislate for the
railway in all the provinees through which it passes was fully
recognized. In Toronto Corporation v. Bell Telephon Company
of Canada, 1905 A.C., 52, which related to a telephone com-
pany whose operations were not limited to one provinee, and
which depended on the same sections, this Board gave full effect
to legislation of the Dominion Parliament over the streets of
Toronto which are vested in the eity corporation. To construe
the sections now in such a manner as to exclude the power of
Parliament over provincial Crown lands would, in their Lord
ships’ opinion, be inconsistent with the terms of the sections
which they have to constrne, with the whole scope and purpose
of the legislation, and with the prineiple acted upon in the pre-
vious deeisions of this Board. Their Lordships think, therefore,
that the Dominion Parliament had full power, if it thought fit,
to authorize the use of provineial Crown lands by the company
for the purposes of this railway.’

1968—8
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A similar view had been suggested by Lord Selborne in
1874 in L'Union St. Jacques v. Belisle, L.R., 6 P.C., 37,

In Grand Trunk Raidway Company v. Attorney-General
for Canada, 1907 A.C., pp. 67-9, Lord Dunedin, delivering
judgment of the Committee, said :—

‘ The question in this appeal is as to the competency of the
Dominion Parliameunt to enact the provisions contained in
8. 1 of 4 E. VIL, e 31, of the statutes of Canada.
These provisions may be generally described as a prohibition
against any *‘ contracting out” on the part of railway com-
panies within the jurisdiction of the Dominion Parliament
from the liability to pay damages for personal injury to their
servants,

‘It is not disputed that in the partition of duties effected by
the British North America Act, 1867, between the provincial
and the Dominion legislatures, the making of laws for
through railways is entrusted to the Dominion.

‘ The point therefore comes to be within a very narrow com-
pass. The respondent maintains, and the Supreme Court has
upheld his contention, that this is truly railway legislation.

‘ The appellants maintain that, under the guise of railway
legislation, it is truly legislation as to civil rights, and, as such,
under s, 92 sub-s. (13) of the Dritish North America Aect,
appropriate to the province.

“The construction of the provisions of the British North
America Aet has been frequently before their Lordships. It
does not seem necessary to recapitulate the decisions. DBut a
comparison of two eases decided in the year 1894, viz,
Altorney General of Ontario v. Attorney General of Canada,
1894 A.C., 189, and Tennant v. Union Bank of Canada,
1804 A.C., 31, seems to establish these two propositions:
First, that there can be a domain in which provineial and Do-
minion legislation may overlap, in which ease neither legislation
will be ultra vires, if the field is elear; and Secondly, that if the
field is not elear, and in such a domain the two legislations
meet, then the Dominion legislation must prevail.

¢ Accordingly, the true question in the present case does not
seem to turn upon the question whether this law deals with a
civil right—which may be coneeded—but whether this law is
truly ancillary to railway legislation.

‘It seems to their Lordships that, inasmuch as these rail-
way corporations are the mere creatures of the Dominion
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legislature—which is admitted—it cannot be considered out
of the way that the Parliament which calls them into existence
should prescribe the terms which were to regulate the relations
of the employees to the corporation. It is true that, in so
doing, it does touch what may be described as the civil rights
of those employees. But this is inevitable, and, indeed, seems
much less violent in such a case where the rights, such as they
are, are, so to speak, all intra familiam, than in the numerous
cases which may be figured where the civil rights of outsiders
may be affected. As examples may be cited provisions relating
to expropriation of land, conditions to be read into contracts of
carriage, and alterations upon the common law of earriers,
‘In the factum of the appellants it is infer alia set forth
that the law in question might * prove very injurious to the
proper maintenance and operation of the railway. It would
tend to negligence on the part of employees, and other results
of an injurious character to the public service and the safety
of the travelling public would necessarily result from such a
far reaching statute.”
¢ This argument is really conclusive against the appellants.
Of the merits of the policy their Lordships cannot be judges.
But if the appellants’ factum properly deseribes its scope, then
it is indeed plain that it is properly ancillary to through rail-
way legislation.’"
And any Matter coming within any of the Classes of
Subjects enumerated in this Section shall not be deemed
to come within the Class of Matters of a local or private
Nature comprised in the Enumeration of the Classes of
Subjects by this Act assigned exclusively to the Legisla-
tures of the Provinces.

Object of this Clause.~—In Citizens and Queen Insurance
Companies v. Parsons, 7 A.C., 1078, the Committee stated

in cffect that inasmuch as it was foreseen that some of the

classes of subjects assigned to the provineial legislatures
would unavoidably run into and be embraced by some
of the enumerated classes of subjects in s 91, an en-

deavour appears to have been made for eases of apparent con-
fliet, and that with this objeet the paragraph at the end of

'See also the most recent case (November, 1907) of Corporation
of the City of Toronto v. Canadian Pacific Railway Company, the judg-
ment in which, pronounced by Lord Collins, was published after these
pages had been printed.
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s. 91 was introduced, though, as their Lordships stated,
‘it may be observed that this paragraph anvlies in its gram-
matical construetion only to No. 16 of s. 92,

In the Prohibition Case, 1896 A.C., 359-60, Lord Watson
said ;—

‘It was apparently contemplated by the framers of the
imperial Aet of 1867 that the due exercise of the enumerated
powers conferred upon the Parliament of Canada by s. 91
might, occasionally and ineidentally, involve legislation upon
matters which are prima /m‘/l' committed <'X(‘lu>i\'\'l.\' to the
provincial legislatures by s. 92. In order to provide against
that contingeney, the concluding part of s. 91 enacts that ** any
matter coming within any of the classes of subjects enumerated
in this section shall not be deemed to come within the class of

matters of a local or private nature comprised in the enumera
tion of the classes of subjects by this Act assigned exelusively
to the legislatures of the provinees.” It was observed by this
Board in Citizens’ Insurance Company of Canada v. Parsons,
7 A.C, 108, that the paragraph just quoted * applies in its
grammatical construction only to No. 16 of s. 92." The ob-
servation was not material to the question arising in that case,
and it does not appear to their Lordships to be strictly aceurate.
It appears to them that the language of the exception in s, 91
was meant to include and correetly deseribes all the matters
enumerated in the sixteen heads of s, 92, as being, from a pro-
vineial point of view, of a local or private nature. It also ap
pears to their Lordships that the exception was not meant to
derogate from the legislative authority given to provineial legis-
latures by these sixteen sub-sections save to the extent of enab-
ling the Parliament of Canada to deal with matters local or
private in those cases where such legislation is necessarily inci-
dental to the exercise of the powers conferred upon it by the
enmmerative heads of clause 91. That view was stated and illus
trated by Sir Montague Smith in Citizens’ Insurance C'om
pany of Canada v. Parsons, T A.C., 108-9, and in Cushing v.
Dupuy, 5 A.C., 415; and it has been recognized bv this Board
in Tennant v. Union Bank of Canada, 1894 A.C., 46, and in
V[ torney General of Onlario v. Attorney General for the Do
minion, 1894 A.C., 200,

In L'Union St Jacques v. Belisle, L. R, 6 P.C,
35-6, Lord Selborne, referring to s, 92 (16), held that

the provineial legislation in question related to a private and
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local matter, and that unless the general effect of s. 92 (16)
was, for the purpose, qualified by something in s 91,
it was a matter not only within the competency, but within
the exclusive competency of the provincial legislature, 8. 91,
Lord Selborne said, referring to its coneluding paragraph,
undoubtedly qualified s. 92 (16) if the subject-matter were
within any one of the different classes of subjects in s. 91
specially enumerated; and he added that the onus was on the
respondent (who was denying the validity of the Aet) to
show that the subject matter, being of itself of a local or private
nature, did also come within one or more of the classes of sub
jects specially enumerated in s, 91,
Exclusive Powers of Provineial Legislatures.

Subjects of 92, In each Province the Legislature may exclusively

;'.’,(.;I:l,;':'l:, make Laws in relation to Matters coming within the

Legislation. (lasses of Subjects next hereinafter enumerated, that is
to say,
1. The Amendment from Time to Time, notwithstand-
ing anything in this Act, of the Constitution of the
Province, except as regards the Office of Lieutenant
Governor,

Powers and Privileges of the Legislatures.—In Fielding v.
Thomas, 1896 A.C., 600, questions arose as to the power of
the legislature of Nova Seotia to enact ecertain clanses of e. 3 of
the Revised Statutes (fifth series) respeeting the composition,
powers and privileges of the Houses of the legislature. 8.
20 of this Aet provided that the Houses of the legislature

and the committees and members thereof should respectively

hold, enjoy and exercise the like privileges, immunities and pow-

ers as should for the time being be held, enjoyed and exercised
by the Senate and House of Commons of Canada respectively,
and the committees and members thereof, 8. 26 enacted
that no member of either House should be liable to any civil
action or damages by reason of any matter or thing brought
by him before the House. 8. 29 provided that insults to
or assaults or libels upon members of either Touse during the
session of the legislature should be deemed infringements of
the Act; and ss. 30 and 31 provided that each House
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should be a eonrt of record and have all the rights and privil-
eges of a court of record for the purpose of summarily in-
quiring into and punishing the acts, matters and things de-
clared to be violations or infringements of the Aect, and that
every person guilty of any such infringement or violation
should be liable to imprisonment for such time during the
session of the legislature then being held as might be deter-
mined by the IHouse.

The respondent having signed and published a petition
annexing exhibits which contained statements reflecting upon

a member of the House of Assembly, a resolution was passed by

the House that the respondent had by such publication been
guilty of a breach of the privileges of the House and should be
summoned to attend. The respondent attended and was ordered
to withdraw and remain in attendance, and subsequently ordered
to be called in and reprimanded. He refused to obey, whereupon
he was, by order of the House, arrested by the Sergeant-at-
Arms, brought to the Bar of the House, and directed by the
Hounse to be committed to the common jail at ITalifax for
forty-eight hours, with the proviso that the punishment should
cease if any prorogation supervened. The respondent, having
been discharged by habeas corpus, brought his action against
the appellants, all of whom were present and voted for the
passing of the resolution which led to the imprisonment. The
defence rested upon the enactments above mentioned.

Lord Halsbury L.C., delivering the judgment of the Com-
mittee, pp. 610-3, said :—

“ Their Lordships are, however, of opinion that the British
North Ameriea Act itself confers the power (if it did not
already exist) to pass Acts for defining the powers and privil-
eges of the provineial legislature. Dy s. 92 of that Act the pro-
vineial legislatures may exelnsively make laws in relation to
matters coming within the classes of subjects enumerated, (infer
alie) the amendment from time to time of the constitution of
the provinee, with but one exception, namely as regards the
office of lientenant-governor.

“ It surely eannot be contended that the independence of the
provisional legislature from ontside interference, its protection,
and the proteetion of its members from insult while in
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the discharge of their duties, are not matters which may be
classed as part of the constitution of the province, or that legis-
lation on such matters would not be aptly and properly des-
cribed as part of the constitutional law of the province.

‘It is further argued that the order which the respondent
disobeyed was not a lawful order or one which he was under
any obligation to obey. The argument seems to be that the
vi.ginal eause of eomplaint was a libel; that though the par-
ticular breach of the Act complained of was the disobedience to
the orders of the House, yet as those orders were issuned in refer-
ence to a certain petition presented to the House the contents
of which were alleged to be libellous and during the investigu-
tion of the question—who was responsible for its presentation ?
and as it must be assumed that a libel is a matter beyvond
the jurisdietion of the House to be inquired into, inasmuch as
libel is a eriminal offence and the criminal law is one of the
matters reserved for the exclusive jurisdietion of the Dominion
Parliament, the whole matter was wultra vires, and both the
members who voted and the officers who carried out the orders
of the House are responsible to an ordinary action at law.

‘ Their Lordships are unable to acquiesce in any such con-
tention. It is true that the eriminal law is one of the subjects
reserved by the British North America Aet for the Dominion
Parliament, but that does not prevent an inquiry into and the
punishment of an interference with the powers conferred upon
the provincial legislatures by insult or violence. The legis-
lature has none the less a right to prevent and punish obstrue-
tion to the business of legislation becanse the interference or
obstruction is of a character which involves the commission of
a criminal offence or brings the offender within reach of the
criminal law. Neither in the TTouse of Commnions of the United
Kingdom nor the Nova Scotia Assembly could a breach of the
privileges of either body be regarded as subjects ordinarily in-
cluded within that department of state government which is
known as the eriminal law.

“The effort to drag such questions before the ordinary
courts when assaults or libels have been in question in the
dritish Houses of legislature have been invariably un-
successful, and it may be observed that, 1, W. and M., Sess.
IT,, e. 2, 8 1, subs, 9, “ That the freedom of speech and debates
or proceedings in Parliament, onght not to he impeached or
questioned in any court or place out of Parliament,” is de-
claratory and not enacting.
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‘ Their Lordships are therefore of opinion that s. 20 of the
provincial Aet is not wltra vires and affords a defence to the
action. It may be that ss. 30, 31 of the provincial Aet, if con-
strued literally and apart from their context, would be wlira
vires. Their Lordships are disposed to think that the House
of Assembly could not constitute itself a court of record for
the trial of eriminal offences. But read in the light of the other
sections of the Act, and having regard to the subject-matter
with which the legislature was dealing, their Lordships think
that those sections were merely intended to give to the House
the powers of a court of record for the purpose of dealing
with breaches of privilege and contempt by way of committal.
If they mean more than this, or if it be taken as a power to
try or punish eriminal offences otherwise than as ineident to
the protection of members in their proceedings, s. 30 could not
be supported.

‘It is to be observed that the case of Berton v. Taylor, 11
A.C., 197, referred to by one of the learned judges below, is no
authority in favour of the contention here. No statute was there
relied upon, but the Legislative Assembly itself in that case had
in pursnance of statutory powers adopted certain standing rules
or orders for the orderly conduet of the business of the
Assembly. The trespasses complained of were adjudged by
this Board not to be justifiable under the standing orders. It
was then sought to justify the aets in question as being within
a power incident or inherent in a colonial legislative assembly.
This Board refused to adopt that contention, but their Lord-
ships expressly added :—

** They think it proper to add that they eannot agree with
the opinion which seems to have been expressed by the Court
below, that the powers conferred upon the Legislative Assembly
by the constitution Aect do not enable the Assembly “to
adopt from the imperial Parliament, or to pass by its own
authority, any standing order giving itself the power to punish
an obstructing member, or remove him from the chamber, for
any longer period than the sitting during whieh the obstruetion
oceurred.”  This, of course, could not be done by the Assembly
alone without the assent of the Governor. Dut their Lordships
are of opinion that it might be done with the Governor’s assent ;
and that the express powers given by the constitution Act are
not limited by the prineiples of common law applicable to
those inherent powers which must be implied (without express
grant) from mere necessity, according to the maxim, Quando
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lex a[iqllid concedil, concedere videtur el illud, sine quo res
ipsa esse non polest. Their Lordships’ affirmance of the judg-
ment appealed from is founded on the view, not that this could
not have been done, but that it was not done, and that nothing
appears on the record which ean give the resolution suspending
the respondent a larger operation than that which the Court
below has aseribed to it.”

‘ But independently of these considerations the provisions
of & 26 of the Act of the provineial legislature would in their
Lordships’ opinion form a complete answer to the action even
if the act complained of had been in itself actionable. Their
Lordships are here dealing with a civil action and they think
it suflicient to say that the legislature could relieve members of
the House from civil liability for acts done and words spoken
in the House whether they conld or could not do so from lia-
bility to a eriminal prosecution.

‘ No such question as that which arose in Barton v. Taylor,
supra, arises here. All these matters—the express enactment of
the privileges of the House of Commons of the United King-
dom—the express power to deal with such aets by the pro-
vincial Assembly—the express indemnity against any action at
law for things done in the provineial parlinment, are all ex-
plicitly given and the only arguable question iz that which their
Lordships have dealt with, namely, whether it was within the
power of the provineial legislature to make such laws.’

Queen’s Counsel.—1In the Queen’s Counsel Case, 1898 A.C.,
2147, Ontario having passed a statute in 1873 (36 V., e. 3),

subsequently revised as e. 139 of the Revised Statutes, 1877,

authorizing the Lieutenant-Governor by letters patent to ap-

point Queen’s Connsel, questions as to the authority of the
Lieutenant-Governor to make such appointments were referred
by the Lientenant-Governor to the Court of Appeal for Ontario.
Upon appeal to the Judicial Committee, Lord Watson, de-
livering the judgment, pp. 251-5, said:—

 The appointment of counsel for the Crown, and the granting
of precedence at the bar to certain of its members, are matters
which do not appear to their Lordships to stand upon precisely
the same footing. In England the frst of these rights has
always been matter of prerogative in this sense, that it has been
personally exercised by the Sovereign with the advice of the
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Lord Chancellor, the appointment being made by letters patent
under the sign-manual. In early times the appointment was
accompanied with a fee or retainer of moderate amount, but
that formality has long since fallen into abeyance. The terms
of the patent have been limited to appointing the grantees to be
of counsel for the Sovereign, subject to the condition that they
are to take precedence inter se according to the priority of their
appointment. Royal patents of precedence infer se were in use
to be granted to sergeants-at-law who did not derive their position
from the Crown. (See note, 16 C.B., N.8., 1.) Beyond these
limits the Sovereign has never in modern times professed to con-
fer upon Crown Counsel, or other members of the bar, a right
of precedence or pre-audience in the courts of England. These
are matters which have been regulated in practice either by the
diseretion of the bench or by the courtesy of the profession. The
effect of an appointment as Queen’s Counsel is that the holder
cannot appear in court as counsel for any party litigating with
the Crown unless he has obtained a license from Her Majesty.

‘The exact position occupied by a Queen’s Counsel duly
appointed is a subjeet which might admit of a good deal of
discussion. It is in the nature of an office under the Crown,
although any duties which it entails are almost as unsubstantial
as its emoluments; and it is also in the nature of an honour or
dignity to this extent, that it is a mark and recognition by the
Sovereign of the professional eminence of the counsel upon
whom it is econferred. But it does not necessarily follow that, as
in the case of a proper honour or dignity, the elevation of a
member of the bar to the rank of Queen’s Counsel cannot be
delegated by the Crown, and ecan only be effected by the direct
personal act of the Sovercign. Even in the case of titles of
honour, it does not appear to be doubtful that the Sovereign
may, with the assistance of an Act of the legislature, exercise
the prerogative in a manner which would but for its provisions
be unconstitutional. Tt was adjudged by the Honse of Lords
in the case of the Wensleydale Peerage that it was beyond the
constitutional right of the Monarch to confer upon a life peer,
of any rank whom Her Majesty might choose to create, the
privilege of sitting and voting in Parliament. But life peer-
ages carrying that privilege have since then been ereated by the
Crown under the authority of and to the extent permitted by
the Appellate Jurisdietion Aet, 1876,

“In the provinee of Ontario the right of appointing Queen’s
Counsel has been committed to the Lieutenant-Governor by an
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Act passed by the provincial parliament with the sanction of
the Crown. Assuming it to have been within the competency of
the provincial legislature to vest that power in some authority
other than the Sovereign, the Lieutenant-Governor appears to
have been very properly selected as its depositary, seeing that,
by s. 65 of the British North America Act, he is entrusted with
the whole exeeutive powers, authorities, and funetions which
before the Union had been vested in or were exercisable by the
Governor or Lieutenant-Governor of the Province of (fanada,
in so far as these powers, authorities, and funetions may be ne-
cessary for the government and administration of the new pro-
vince of Ontario.

“The next and only other point requiring to be considered
in this case is, whether the legislature of Ontario had jurisdie-
tion to confer npon the Lieutenant-Governor those powers which
are now embodied in the revised statute of December, 1877.
That is a question which can only be solved by reference to the
provisions of the imperial Act of 1867; and there are three of
the enactments of s, 92 which appear to their Lordships to have
an immediate bearing upon it. The first head of that clause
gives to the legislature of each province exclusive authority to
make laws from time to time for the amendment of the consti-
tution of the provinee, *“ except as regards the office of lieutenant-
governor,” By sub-s. 4 of the same clause, * the establishment
and tenure of provineial offices, and the payment of provineial
officers.” Again, by the 14th head, the legislature is empowered
to make laws in relation to the administration of justice in the
provinee, * inclnding the constitution, maintenance, and organ-
ization of provineial courts, both of eivil and eriminal jurisdie-
tion, and ineluding procedure in eivil matters in these courts.”

‘By the combined effect of these enactments it is entirely
within the discretion of the provineial legislature to determine
by what officers the Crown, or in other words the executive gov-
ernment of the provinee, shall be represented in its courts of
law or elsewhere, and to define by Act of parliament the duties,
whether substantial or honorary, which are to be ineumbent
upon these officers, and the rights and privileges which they are
to enjoy. The revised statute of 1877, in so far as it relates
to the appointment of Queen’s Counsel, is, in the opinion of
their Lordships, within the limits of that legislative anthority;
and, that being so, there appears to them to be no ground for the
suggestion that its provisions, when given effect to by the Lien- *
tenant-Governor will constitute an encroachment upon the pre-
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rogative of the Crown, or upon the rights of any representative
of the Crown to whom, by the terms of his commission, the
right of appointing counsel to represent the Sovereign may have
been delegated.

“On the other hand, the enactments of s, 92, sub-s. 14, con-
fer upon the provincial legislature in wide and general terms
power to regulate the constitution and organization of all courts
of law in the provinee, civil or eriminal. It is no doubt true
that, with two exceptions, these being the Courts of Probate in
Nova Scotia and New Brunswick, the appointment of the judges
of the superior district, and county ecourts in each provinee, is
committed to the Governor-General of Canada by s. 96, subject
to the condition that, until the laws of the provinces are made
uniform, these judges must be selected from the bar of the pro
vince in which the appointment is made. And, by & 100, the
right to fix the salaries, allowaneces, and pensions of these judges,
except in the case of the Courts of Probate in Nova Seotia and
New Brunswick, is vested in the Parliament of Canada, upon
which there is also imposed the duty of providing the salaries,
allowances, and pensions so fixed. But in all other respeets the
courts of each provinee, including the judges and the officials
of the court, together with those persons who practise before
them, are subjeet to the jurisdiction and eontrol of the provin-
cial legislature: that legislature and no ofher has the right to
prescribe rules for the gualifications and admission of praeti-
tioners, whether thev be pleaders or solicitors, Their Lordships,
in these eirenmstances, do not entertain any doubt that the par-
liament of Ontario had ample anthority to give the Lientenant-
Governor power to econfer precedence by patent.nnon such mem-
bers of the bar of the provinee as he may think fit to seleet.’

Electoral Franchise.—TIn Cunningham v. Tomey Homma,
1903 A.C., 151, (quoted supra under s. 91 (25), a ques-
tion arose as to the validity of the electoral law of British
Columbia whereby it was enacted that no Japanese, whether
naturalized or not, should have his name placed on the register
of voters or be entitled to vote. Rival considerations were
urged as to whether the enactment could be justified under
8. 92 (1), or whether it did not affect the subject of naturaliza-
tion and aliens assigned by s 91 (25) to the Dominion. The
Judicial Committee upheld the legislation apparently as in
execution of the powers conferred by s. 92 (1).
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2. Direct' Taxation within the Provinee in order to the
raising of a Revenue for Provincial Purposes.

Local Assessment.—In Dow v¢. Black, LR., 6 P.C,

281-2, upon the question as to whether the legislature

of New Brunswick had power to pass an Act by which an

assessment for local purposes could be imposed on the town of

St. Stephen, Sir James Colville, delivering the judgment of
the Committee, said:—

“ It has been argued that whereas the 91st section reserves

to the Parliament of Canada exclusive power of legislation in
respect of, amongst other subjects, ** The raising of money by
any mode or system of taxation,” the only qualifications imposed
on that general reservation are to be found in the 2nd and 9th
articles of the 92nd section. The latter has obviously no bearing
on the present question. As to the former, it was contended
that it authorizes direct taxation only for the purpose of raising

a revenue for general provineial purposes, that is, taxation in-
cident on the whole provinee for the general purposes of the
whole provinee.

‘ Their Lordships see no ground for giving so limited a con
struction to this clause of the statute. They think it must be
taken to enable the provineial legislature, whenever it shall see
fit, to impose direct taxation for a local purpose upon a par
tieular loeality within the provinee. They eonceive that the Srd
article of s. 91 is to be reconciled with the 2nd article of
s. 92, by treating the former as empowering the supreme
legislature to raise revenne by any mode of taxation, whether
direct or indirect; and the latter as confining the provineial
legislature to direct taxation within the provinee for provineial
purposes.’

Direct Taration—In Attorney-General  for Quebec v,
Queen Imsurance Company, 3 A.C., 1100-1, their Lordships
having considered that a statute imposing a tax upon
certain policies of insurance and receipts or renewals was not
a licensing Aet, but really a stamp Aet, it beeame necessary to
consider the effect of s. 92 (2), and Sir G. Jessel, M.R., de-
livering the judgment, said:—

“ The single point to be decided npon this is whether a stamp
Act—an Act imposing a stamp on policies, renewals, and re-

"l‘lu‘rnwlnvn"l;hl]n explained, in Bank of Toronto v. Lambe, 12 AC,,
586, that this power is so limited because the power of indirect taxation
would be felt all over the Dominion, infra, p. 135,
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ceipts, with provisions for avoiding the poliey, renewal, or
receipt, in a court of law, if the stamp is not aflixed—is or is
not direct taxation ¢ Now, here again we find words used which
have either a technical meaning, or a general, or, as it is some
times called, a popular meaning. One or other meaning the
words must have; and, in trying to find out their meaning we
must have recourse to the usual sources of information, whether
regarded as technical words, words of art, or words used in
popular language. And that has been the course pursued by
the Court below. First of all, what is the meaning of the words
as words of art?! We may consider their meaning either as
words used in the sense of political economy, or as words used
in jurisprudence in the courts of law. Taken in either way
there is a multitude of authorities to show that such a stamp
imposed by the legislature is not direct taxation. The political
economists are all agreed. There is not a single instance pro-
duced on the other side. The number of instances cited by Mr.
Justice Taschereau, in his elaborate judgment, it is not neces
sary here to more than refer to. But surely if one conld have
been found in favour of the appellants, it was the duty of the
appellants to call their Lordships’ attention to it. No such
case had been found. Their Lordships, therefore, think they
are warranted in assuming that no such case exists. As
regards judicial interpretation, there are some English decisions
and several American decisions, on the subject, many of which
arc referred to in the judgment of Mr. Justice Tascherean.
There, again, they are all one way. They all treat stamps
either as indirect taxation, or as not being direct taxation.

Again, no authority on the other side has been'cited on the part
of the appellant.

¢ Lastly, as regards the popular use of the word, two eyclo-
paedias at least have been produeed, showing that the popular

use of the word is entirely the same in this respect as the
technical use of the word. And here again there is an utter
deficiency on the part of the appellants in producing a single
instance to the contrary. That being so, it is not necessary,
it appears to their Lordships, for them to consider the scien
tifie definition of direet or indirect taxation. All that it is
necessary for them to sav is that finding these words used in an
Act of Parliament, and finding that all the then known defini-
tions, whether technieal or general, wonld exelude this kind of
taxation from the category of direct taxation, they must con-
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sider it was not the intention of the legislature of England to
include it in the term * direct taxation,” and therefore that the
imposition of this stamp duty is not warranted by the terms
of the 2nd sub-s, of s. 92 of the Dominion Aet.

In Attorney-General for Quebec v. Reed, 10 A.C., 141,
a question arose as to the validity of the Quebee Act, 43-44 V.,
¢. 9, which imposed a duty of ten cents upon every exhibit
filed in court in any action pending therein, and the first point
considered was whether this charge could be justified under

8 92,

Lord Selborne, L.C., delivering the judgment of the

Committee, pp. 143-4, referring to * direet taxation,’ said :—

* Now it seems to their Lordships that those words must be
understood with some reference to the common understanding
of them which prevailed among those who had treated, more or
less scientifically, such subjects before the Act was passed.
Among those writers we find some divergence of view. The
view of Mill and those who agree with him is less unfavourable
to the appellant’s arguments than the other view, that of Mr.
McCulloch, and M. Littré. It is, that you are to look to the
ultimate incidence of the taxation, as compared with the
moment of time at which it is to be paid; that a direct tax is
—in the words which are printed here from Mr. Mill’'s book
on political economy—*‘ one which is demanded from the very
persons who it is intended or desired should pay it.” And then
the converse definition of indirect taxes is, “ those which are
demanded from one person in the expectation and intention that
he shall indemnify himself at the expense of another.”

¢ Well now, taking the first part of that definition, can it be
said that a tax of this nature, a stamp duty in the nature of a
fee payable upon a step of a proceeding in the administration
of justice, is one which is demanded from the very persons who
it is intended or desired should pay it? It must be paid in
the course of the legal proceeding, whether that is of a friendly
or of a litigious nature. Tt must, unless in the case of the last
and final proceeding after judgment, be paid when the ultimate
termination of those proceedings is uncertain; and from the
very nature of such proceedings until they terminate, as a rule,
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and speaking generally, the ultimate incidence of such a pay-
ment cannot be ascertained. In many proceedings of a friendly
character the person who pays it may be a trustee and adminis-
trator, a person who will have to be indemnified by some-
body else afterwards. In most proceedings of a contentious
character the person who pays it is a litigant expecting or hop-
ing for success in the suit; and, whether he or his adversary
will have to pay it in the end, must depend upon the ultimate
termination of the controversy between them. The legislature,
in imposing the tax, cannot have in contemplation, one way or
the other, the ultimate determination of the suit, or the final
incidence of the burden, whether upon the person who had to
pay it at the moment when it was exigible, or nupon any one
else. Therefore, it cannot be a tax demanded * from the very
persons who it intended or desired should pay it,” for in truth
that is a matter of absolute indifference to the intention of the
legislature. And, on the other hand, so far as relates to the
knowledge which it is possible to have in a general way of the

position of things at such a moment of time, it may be assumed
that the person who pays it is in the expectation and intention
that he may be indemnified, and the law which exacts it eannot
assume that that expectation and intention may not be realized.

\s in all other cases of indirect taxation, in particular in

stances, by particular bargains and arrangements of individuals,
that which is the generally presumable incidence may be altered.
An importer may be himself a consumer. Where a stamp duty
upon transactions of purchase and sale is payable, there may be
gpecial arrangements between the parties determining who shall
bear it. The question whether it is a direct or an indirect tax
cannot depend upon those special events which may vary in
particular cases; but the best general rule is to look to the time
of payment, and if at the time the ultimate incidence is un
certain, then, as it appears to their Lordships, it eannot, in this
view, be ealled direct taxation within the meaning of the 2nd
section of the 92nd clanse of the Aet in question, still less can it
be ealled so, if the other view, that of Mr. MeCulloch, is cor-
reet.’

In Bank of Toronto v. Lambe, 12 A.C., 575, the validity of a
statute of Quebee (45 V., e, 22) wy

imposed taxes on certain commereial eorporations earrying on

in controversy, This Ael
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business within the province.

Lord Hobhouse, delivering the
judgment, pp. 579-80, thus described the effect of the Act:—

‘In the year 1882, the Quebec legislature passed a statute
entitled, “An Act to impose certain direct taxes on certain com-
mercial corporations.” It is thereby enacted that every bank
carrying on the business of banking in this province; every in
surance company accepting risks and transacting the business of
insurance in this provinee; every incorporated company carry
ing on any labour, trade, or business in this provinee; and a
number of other specified companies, shall annually pay the
several taxes thereby imposed upon them. In the case of banks,
the tax imposed is a sum varying with the paid-up capital, and
an additional sum for each office or place of business,

One of the grounds urged against the Act was that it author-
ized indirect taxation. Lord Hobhouse, pp. 581-4, stated:—

‘ First, is the tax a direct tax? For the argument of this
question, the opinions of a great many writers on political
economy have been cited, and it is quite proper, or rather neces-
sary, to have careful regard to such opinions, as has been said
in previous cases before this Board. Dut it must not be for-
gotten that the question is a legal one, viz. :—What the words
mean, as used in this statute ; whereas the economists are always
seeking to trace the effect of taxation thronghout the com
munity, and are apt to use the words * direet,” and * indirect,”
;H‘l'“l‘!“llg',:l.\' !llt'l\' find that the burden of a
less with the person who first pays it.

ax abides more or
This distinetion is illus-
trated very clearly by the quotations from a very able and clear
thinker, the late Mr. Faweett, who, after giving his tests of
direct and indireet taxation, makes remarks to the effect that a
tax may be made direct or indirect by the position of the tax
payers, or by private bargains about its payment. Doubtless
such remarks have their value in an economical diseussion.
Probably it is true of every indirect tax that some persons are
both the first and the final payers of it; and of every direct tax,
that it affects persons other than the first payers; and the excel
lence of an economist’s definition will be measured by the
accuracy with which it eontemplates and embraces every inei-
dent of the thing defined. Put, that very excellence impairs its
value for the purposes of the lawyer. The legislature eannot
possibly have meant to give a power of taxation, valid or invalid,

according to its actual results in particular cases.
1958—9

It must have
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contemplated some tangible dividing line, referable to, and as-
certainable by the general tendencies of the tax, and the com-
mon understanding of men as to those tendencies.

¢ After some consideration, Mr, Kerr chose the definition of
John Stuart Mill, as the one he would prefer to abide by. That
definition is as follows:—

** Taxes are either direct or indirect. A direct tax is one
which is demanded from the very persons who it is intended or
desired should pay it. Indirect taxes are those which are
demanded from one person, in the expectation and intention
that he shall indemnify himself at the expense of another; such
are the excise or customs.  The producer or importer of a com
modity is ealled upon to pay a tax on it, not with the intention
to levy a peculiar contribution upon him, but to tax through him
the consumers of the commodity, from whom it is supposed that
he will recover the amount by means of an advance in price.”

‘1t is said that Mill adds a term—that to be strietly direct,
a tax must be general; and this condition was much pressed at
the bar. Their Lordships have not thought it necessary to ex-
amine Mill's works for the purpose of ascertaining precisely
what he does say on this point; nor would they presume to say
whether for economical purposes such a condition is sound or
unsound ; but they have no hesitation in rejecting it for legal
purposes. It would deny the character of a direct tax to the
income tax of this country, which is always spoken of as such,
and is generally looked upon as a direet tax of the most obvious
kind; and it would run counter to the common understanding
of men on this subject, which is one main clue to the meaning
of the legislature.

¢ Their Lordships then take Mill’s definition above quoted,
as a fair basis for testing the character of the tax in question,
not only because it is chosen by the appellant’s counsel, nor only
because it is that of an eminent writer, nor with the intention
that it shonld be considered a binding legal definition, but be-
canse it seems to them, to embody with sufficient accuracy for
this purpose an understanding, of the most obvious indicia of
direct and indirect taxation, which is a common understanding,
and is likely to have been present to the minds of those who
passed the federation Act.

¢ Now, whether the probabilities of the ease or the frame of
the Quebee Act are considered, it appears to their Tordships
that the Quebec legislature must have intended and desired
that the very corporations from whom the tax is demanded
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should pay and finally bear it. It is carefully desigued for that
purpose. It is not like a customs duty, which enters at once
into the price of the taxed commodity. There the tax is de-
manded of the importer, while nobody expects or intends that
he shall finally bear it. All scientific economists teach that it
is paid, and scientific financiers intend that it shall be paid, by
the consumer ; and even those who do not accept the conclusions
of the economists maintain that it is paid, and intend it to be
paid by the foreign producer. Nobody thinks that it is, or
mtends that it shall be, paid by the importer from whom
it is demanded. But the tax now in question is demanded
directly of the bank, apparently for the reasonable purpose of
getting contributions for provineial purposes from those who
are making profits by provineial business. It is not a tax on
any commodity which the bank deals in and cun sell at an en-
hanced price to its customers. It is not a tax on its profits, nor
on its several transactions. It is a direct lump sum, to be
assessed by simple reference to its paid-up capital and its places
of business. It may possibly happen that in the intricacies of
mercantile dealings the bank may find a way to recoup itself
out of the pockets of its Quebee enstomers. But the way must
be an obscure and eireuitous one, the amount of reconpment
cannot bear any direct relation to the amount of tax paid, and
if the bank does manage it, the result will not improbably dis-
appoint the intention and desire of the Quebec government. For
these reasons their Lordships hold the tax to be direct taxation
within class 2 of s 92 of the federation Act. There is
nothing in the previous decisions on the question of direct
taxation which is adverse to this view. In the case of Queen
Insurance Company, 3 A.C., 1090, the disputed tax was im-
posed under cover of a license to be taken out by insurers. But
nothing was to be paid directly on the license, nor was any pen-
alty imposed upon failure to take one. The price of the license
was to be a percentage on the premiums received for insurances,
each of which was to be stamped accordingly. Such a tax wonld
fall within any definition of indirect taxation, and the form
given to it was apparently with the view of bringing it under
class 9 of s. 92, which relates to licenses. In Reed’s Case,
10 A.C., 141, the tax was a stamp duty on exhibits produced in
courts of law, which in a great many, perhaps most, instances
wonld certainly not be paid by the person first chargeable with
it In Severn’s Case, 2 S.C.R., 70, the tax in question

was one for licenses which by a law of the legislature of On-
1968—93
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tario were required to be taken for dealing in liquors. The
Supreme Court held the law to be wltra vires mainly on the
grounds that such licenses did not fall within class 9 of s.
92, and that they were in conflict with the powers of Parlia-
ment under class 2 of s 91, It is true that all the judges
expressed opinions that the tax being a license duty, was not a
direct tax. Their reasons do not elearly appear, but, as the tax
now in question is not either in substance or in form a license
duty, further examination of that point is unnecessary.’

In Brewers and Mallsters’ Association of Ontario v.
Attorney-General for Ontario, 1897 A.C., 231, there was an
appeal from the decision of the Court of Appeal for Ontario
a8 to two questions referred for opinion by the Lieutenant-
Governor in Couneil.  These questions were :—

‘(1) Is subs. 2 of s 51 of the Lignor License Aect (Re-
vised Statutes of Ontario, e. 194), l‘w]llil'il'g every brewer, dis-
tiller, or other person duly licensed by the governmem of Can-
ada, as mentioned in sub-s. 1, to first obtain a license under the
Act to sell by wholesale the liquor manufactured by him, when
sold for consumption within the provinee, a valid enactment ¢

“(2) Has the legislature of Ontario power, either in order
to raise a revenue for provineial purposes or for any other

objeet within provineial jurisdietion, to require brewers, dis
tillers, and other persons ||||l.\ licensed lb‘\' the ;_'n\('l'mlu'm of
Canada for the manufacture and sale of fermented, spirituous,
or other liquors, to take out licenses to sell the liquors manu
factured by them, and to pay a license fee thervefor?’

Lord Herschell, delivering the judgment of the Committee,

pp. 235-7, said:

“The determination of the appeal depends on what is the
true meaning and effeet of the 2nd and 9th sub-ss. of s. 92
of the British North Ameriea Act. The judgment appealed
from can only be supported by establishing either that the fec
imposed is “ direct taxation” within the meaning of sub-s. 2,
or that the license is comprised within the term “ other
licenses ” in sub-s, 9.

“The question what is *“ direet taxation ” within the mean
ing of sub=s. 2 does not come now before this Board for eon-
sideration for the first time. In the case of Bank of To
ronto v. Lambe, 12 A.C., 575, it was necessary to put a
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construetion on those words, The legislature of Quebee had
imposed a tax on every bank carrying on business within the
provinee. This tax was a sum varying with the paid-up capital,
with an additional sum for each office or place of business. The
question at once arose, was this “ direct taxation "¢ It was
contended that the tax was not direct, but indirect. All the
arguments in favour of the view that the taxation was indirect,
which have been foreibly put before their Lordships by the
learned counsel for the appellants in the present ease, were then
pressed upon this Board in vain. The legislation impeached
was held valid on the ground that the tax imposed was direct
taxation in the province within the meaning of sub-s, 2.

* Their Lordships are quite unable to discover any substan-
tial distinetion between the case of Bank of T'oronto v. Lambe
and the present case. So far as there is any difference it does
not seem to them to be favourable to this appeal.

* Their Lordships pointed out that the question was not what
was direct or indirect taxation according to the elassification of
political economists, but in what sense the words were employed
by the legislature in the British North America Act. At the
same time they took the definition of John Stuart Mill as
sceming to them to embody with sufficient accuracy the com
mwon understanding of the most obvious indicia of direet and
indirect taxation which were likely to have been present to the
minds of those who passed the federation Act.

‘ The definition referred to is in the following terms: “ A
direct tax is one which is demanded from the very person who
it is intended or desired should pay it. Indirect taxes are those
which are demanded from one person in the expectation and
intention that he shall indemnify himself at the expense of
another, such as the exeise or customs,”

‘ In the present case, as in Lambe’s Case, 12 A.C., 575, their
Lordships think the tax is demanded from the very person whom
the legislature intended or desired should pay it. They do not
think there was either an expectation or intention that he shonld
indemnify hime-elf at the expense of some other person. No
such transfer of the burden would in ordinary course take place
or can have been contemplated as the natural result of the legis
lation in the ease of a tax like the present one, a uniform fee
trifling in amount imposed alike upon all hrewers and distillers
without any relation to the quantity of goods which they sell.
It eannot have been intended by the imposition of sueh a burden
to tax the customer or consumer. Tt is of course possible that
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in individual instances the person on whom the ta is imposed
may be able to shift the burden to some other shoulders. But
this may happen in the case of every direct tax.

* It was argued that the provineial legislature might, if the
judgment of the court below were upheld, impose a tax of such
an amount and so graduated that it must necessarily fall upon
the consumer or customer, and that they might thus seek to
raise a revenue by indirect taxation in spite of the restriction
of their powers to the imposition of direct taxation. Such a
case is conceivable . But if the legislature were thus, under
the guise of direct taxation, to seek to impose indirect taxation,
nothing that their Lordships have decided or said in the present
case would fetter any tribunal that might have to deal with such
a case if it should ever arise.’

Taxation within the Province.—In Dobie v. Temporal-
ities Board, T A.C., 151, Lord Watson, delivering the judg-
ment of the Committee said, referring to the funds of the Tem-
poralities Board which were invested in the province of Que-
bee :—* When funds belonging to a corporation in Ontario are
go situated or invested in the province of Quebec the legisla-
ture of Quebec may impose direct taxes on them for provineial
purposes as authorized by s. 92 (2), or may impose conditions
upon the transfer or realization of such funds.

In Bank of Toronto v. Lambe, 12 A.C., 584-5, Lord Hob-
house, delivering the judgment, said:—

¢ The next question is whether the tax is taxation within the
province. It is urged that the bank is a Toronto corporation,
having its domicile there, and having its capital placed there;
that the tax is on the capital of the bank; that it must therefore
fall on a person or persons, or on property, not within Quebec.
The answer to this argument is that class 2 of s. 92 does
not require that the persons to be taxed by Quebec are to be
domiciled or even resident in Quebec. Any person found within
the province may legally be taxed there if taxed direetly. This
bank is found to be carrying on business there, and on that
ground alone it is taxed. There is no attempt to tax the eapital
of the bank, any more than its profits. The bank itself is
directly ordered to pay a sum of money; but the legislature
has not chosen to tax every bank, small or large, alike, nor to
leave the amount of tax to be ascertained by variable accounts
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or any uncertain standard. It has adopted its own measure
either of that which it is just the banks should pay, or of that
which they have means to pay, and these things it ascertains
by reference to facts which can be verified without doubt or
delay. The banks are to pay so much, not according to their
capital, but according to their paid-up capital, and so much
on their places of business. Whether this method of assessing
a tax is sound or unsound, wise or unwise, is a point on which
their Lordships have no opinion, and are not called on to form
one, for as it does not carry the taxation out of the province it
is for the legislature and not for courts of law to judge of its
expediency.’

Court will not inquire as to Propriety of Tax.—In Bank
of Toronto v. Lambe, supra, Lord Hobhouse, p. 586, said :—

‘ Then it is suggested that the legislature may lay on taxes
80 heavy as to erush a bank out of existence, and so to nullify
the power of Parliament to erect banks, But their Lordships
cannot conceive that when the imperial Parliament conferred
wide powers of local self-government on great countries such as
Quebee, it intended to limit them on the speculation that they

would be used in an injurious manner. People who are trusted
with the great power of making laws for property and eivil
rights may well be trusted to levy taxes. There are obvious
reasons for confining their power to direct taxes and licenses,
because the power of indirect taxation would be felt all over the
Dominion. But whatever power falls within the legitimate
meaning of classes 2 and 9, is, in their Lordships’ judgment,
what the imperial Parliament intended to give; and to place a
limit on it because the power may be used unwisely, as all
powers may, would be an error, and would lead to insuperable
diffienlties m the construetion of the federation Act.’

3. The borrowing of Money on the sole Credit of the
Provinee.

4. The Establishment and Tenure of Provineial Offices
and the Appointment and Payment of Provincial

Officers.
Queen’s Counsel—In the Queen’s Counsel Case, 1898
A.C., 253, this enumeration is referred to by their Lordships
as authorizing in combination with s. 92 (1) and (14) the Act
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of Ontario (36 V., e. 3) conferring upon the Lieutenant-Gov-
ernor the power to appoint Queen’s Counsel.

5. The Management and Sale of the Public Lands
belonging to the Province and of the Timber and
Wood thereon.

s.—In the Fisheries Case,
1898 A.C., 716, Lord Herschell, delivering the judgment of
the Committee, said :—

Disposal of Property in Fisherie

‘ 8o, too, the terms and conditions upon which the fisheries,
which are the property of the provinee, may be granted, leased,
or otherwise disposed of, and the rights which consistently with
any general regulations respecting fisheries enacted by the Do-
minion Parliament, may be conferred therein, appear proper
subjects for provineial legislation, either under class 5 of s. 92,
“The management and sale of public lands,” or under the
class * Property and ecivil rights.” Such legislation deals
directly with property, its disposal, and the rights to be en-
joyed in respect of it, and was not, in their Lordships’ opinion,
intended to be within the scope of the class *“fisheries,” as
that word is used in s. 92

R.S.0., 1887, ¢. 24, 5. 47.—Lord Herschell in the same
case, p. 714, expressed the view that R.S.0., 1887, ¢. 24, s. 47,
is within the legislative authority of Ontario except so far as
concerns lands in public harbours and canals, if any of the
latter be included. This section authorizes the Lieutenant-
Governor to make sales or appropriations of ‘land ecovered
with water in the harbours, rivers and other navigable waters
in Ontario under such conditions as it has been or it may be
deemed requisite to impose, but not so as to interfere with the
use of any harbour as a harbour or with the navigation of any
harbour, river or other navigable waters.’

R.S.Q., 1888, ss. 1375-7.—Ilis Lordship stated also, p.
717, that ss. 1375 and 1376, and the first subs. of s. 1377
of the Revised Statutes of Quebee, 1888, relating to the dis-
posal of public lands, afforded good illustrations of legislation
such as their Lordships regarded as within the functions of a
provineial legislature.
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6. The Establishment, Maintenance, and Management
of Public and Reformatory Prisons in and for the
Province.

7. The Establishment, Maintenance, and Management
of Hospitals, Asylums, Charities, and Eleemosynary
Institutions in and for the Province, other than
Marine Hospitals.

In and for the Province.—In Dobiec v. Temporalities
Board, 7 A.C., 151, it was urged that the legislature
of Quebee had authority to enact the statute 38 V., c. 64,
under & 92 (7), (11) or (13). Lord Watson considered that
the most plausible argument was founded upon the terms
of 5. 92 (13), but he held that the legislation, the effect of which
was to destroy a corporation created by the legislature of
the old province of Canada, with eorporate existence, rights
and objects in both the provinees of Ontario and Quebee, and
to alter the class of persons interested in the funds of the cor-
poration, was not competent to the legislature under s. 92 (13),
and for the same reason that it did not fall under s. 92 (11).

The Temporalities Board was incorporated and provisions
made for the management of the fund by statute of old Canada,
22 V., e. 66. The fund was ereated by arrangement with the
government as a commutation of certain rights in the clergy
reserves of the ministers of the Presbyterian Church of Canada
in conneetion with the Church of Seotland. 1Tis Lordship stat-
ed that even assuming that the Temporalities fund might be
correctly deseribed as a charity or as an eleemosynary institu-
tion, it was not in any sense established, maintained or man-
aged ‘in or for’ the province of Quebec,

8. Municipal Institutions in the Province.

This Enumeration confers merely the Right to Create.—In
the Prohibition Case, 1896 A.C., 363-4, Lord Watson said :—
‘ The authority of the legislature of Ontario to enact s. 18
of 53 V., e. 56, was asserted by the appellant on various
grounds. The first of these, which was very strongly insisted
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on, was to the effect that the power given to each province by
No. 8 of 5. 92 to credte municipal institutions in the province
necessarily implies the right to endow these institutions with
all the administrative functions which had been ordinarily pos-
sessed and exercised by them before the time of the Union. Their
Lordships can find nothing to support that contention in the
language of s. 92, No. 8, which, according to its natural mean-
ing, simply gives provincial legislatures the right to create a
legal body for the management of municipal affairs. Until con-
federation, the legislature of each province as then constituted
could if it chose, and did in some cases, entrust to a munici-
pality the execution of powers which now belong exclusively to
the Parliament of Canada. Since its date a provincial legisla-
ture cannot delegate any power which it does not possess and the
extent and nature of the funetions which it can commit to a
municipal body of its own creation must depend upon the legis-
lative authority which it derives from the provisions of s. 92
other than No. 8.

In Hodge v. The Queen, 9 A.C., 131, Sir Barnes Peacock,
delivering the judgment of the Committee, said that the sub-
jects of legislation in the Ontario Liquor License Act, R.8.0.,
1877, c. 181, ss. 4 and 5, seemed to come within the heads Nos.
8, 15 and 16 of s. 92 of the British North America Act, 1867.
But in view of the later decisions of the Committee and par-
ticularly the observations of Lord Watson, just quoted, it is
understood that these remarks must refer distributively to
separate and distinet provisions of the Liquor License Aect, and
that it was not intended to attribute in anywise to s. 92 (8)
the comprehensive authority to regulate the liquor traffie. It
is, in fact, not unlikely that the statement of Sir Barnes Pea-
cock was rather too broad in including number 8 as a founda-
tion for the power exercised in the enactment of ss. 4 and 5 of
the Ontario Liquor License Act. At all events, it seems clear
both in reason and authority that a legislature derives no power
to prohibit the liquor traffic from its legislative capacity with
respect to municipal institutions.
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9. Shop, Saloon, Tavern, Auctioneer, and other
Licences in order to the raising of a Revenue for
Provincial, Local, or Municipal Purposes.

Stamp Tax upon Insurance Policies.—In Attorney-General
for Quebec v. Queen Insurance Company, 3 A.C., 1890, a
question arose as to the validity of a statute of the legislature of
Quebee (39 V., e. T), which imposed a tax upon certain policies
of insurance and certain receipts or renewals. Their Lordships
considering the various provisions and effect of this statute came
to the conclusion that it was not intended to operate as a licens-
ing Act, but as providing a stamp duty. Sir G. Jessel, M.R,,
delivering the judgment of the Committee, p. 1099, said:—

“1t is not in substance a license Act at all. It is nothing
more nor less than a simple stamp Act on policies, with pro-
visions referring to a license, because it must be presumed, the
framers of the statute thought it was necessary, in order to cover
the kind of tax in question with legal sanction, that it should be
made in the shape of the price paid for a license.’

The decision therefore affirms nothing with regard to the
seope of 8. 92 (9), and it Las been considered in its appropriate
place under s. 92 (2).

Parliament may exercise ils Powers although Licenses
thereby Affected.—In Russell v. The Queen, T A.C., 829,
upon appeal from the decision of the Supreme Court of
Canada refusing an application for a writ of certiorari to
remove a convietion for unlawfully selling liquor contrary to
the second part of the Canada Temperance Act, 1878, it was
contended that the legislation was wltra vires of the Dominion
because it fell within s. 92 (9).

Sir Montague Smith, delivering the judgment of the
Committee, pp. 837-8, said :—* With regard to the first of these
classes, No. 9, it is to be observed that the power of granting
licenses is not assigned to the provineial legislatures for the
purpose of regulating trade, but ““in order to the raising of a
revenue for provineial, local or municipal purposes.”

‘The Act in question is not a fiscal law; it is not a law for

aising revenue; on the contrary, the effect of it may be to de-
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stroy or diminish revenue; indeed it was a main objection to the
Act that in the city of Fredericton it did in noint of fact
diminish the sources of municipal revenue. It is evident, there-
fore, that the matter of the Act is not within the class of subject
No. 9, and consequently that it could not have been passed by
the provineial legislature by virtue of an authority conferred
upon it by that sub-section,

* It appears that by statutes of the province of New Bruns-
wick, authority has been conferred upon the municipality of
Fredericton to raise money for municipal purposes by granting
licenses of the nuture of those deseribed in No. 9 of s 92,
and that licenses granted to taverns for the sale of intoxieating
liquors were a profitable source of revenue to the municipality.
It was contended by the appellant’s counsel, and it was their
main argument on this part of the case, that the Temperance
Act interfered prejudicially with the traffic from which this
revenue was derived, and thus invaded a subject assigned ex-
clusively to the provineial legislature. DBut, supposing the
effect of the Act to be prejudicial to the revenue derived by the
municipality from licenses, it does not follow that the Dominion
Parliament might not pass it by virtue of its general authority
to make laws for the peace, order, and good government of
Canada. Assuming that the matter of the Act does not fall
within the elass of subject deseribed in No. 9, that sub-section
can in no way interfere with the general authority of the Par
liament to deal with that matter. If the argument of the
appellant, that the power given to the provineial legislatures to
raise a revenue by licenses prevents the Dominion Parliament
from legislating with regard to any article or commodity which
was or might be covered by such licenses were to prevail, the
consequence would be that laws which might be necessary for
the publie good or the public safety could not be enacted at all.
Suppose it were deemed to be necessary or expedient
for the national safety, or for political reasons, to prohibit the
sale of arms, or the carrying of arms, it could not be con-
tended that a provincial legislature would have authority,
by virtue of sub-section 9 (which alone is now under diseussion)
to pass any such law, nor, if the appellant’s argument were to
prevail, would the Dominion Parliament be competent to pass
it, since such a law would interfere prejudicially with the
revenue derived from licenses granted nnder the authority of
the provineial legislature for the sale or the carrying of arms.
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Their Lordships think that the right construetion of the enact-
ments does not lead to any such inconvenient consequence,

‘ It appears to them that legislation of the kind referred to,
though it might interfere with the sale or use of an article in-
cluded in a license granted under sub-section 9, is not in itself
legislation upon or within the subject of that sub-section, and
consequently is not by reason of it taken out of the general
power of the Parliament of the Dominion. It is to be observed
that the express provision of the Aet in question that no licenses
shall avail to render legal any act done in violation of it, is only
the expression, inserted probably from abundant caution, of
what would be necessarily implied from the legislation itzelf,
assuming it to be valid.

Abolition of the Liquor Traffic—In the Prohibition Case,
1806 A.C., 364, Lord Watson said :—

‘ Their Lordships are likewise of opinion that s. 92, No, 9,
does not give provincial legislatures any right to make laws for
the abolition of the liquor traffic. It assigns to them *shop,
saloon, tavern, auctionecr and other licenses in order to the rais
ing of a revenune for provincial, loeal or municipal purposes,™
It was held by this Board in Hodge v. Reg., 9 A.C., 117, to

include the right to impose reasonable conditions upon the
licensees which are in the nature of regulation: but it cannot,
with any show of reason, be constrned as anthorizing the aboli-
tion of the sources from which revenue is to be raised.’!

Brewers' and Distillers’ Licenses: No Idem Genus.—In
Brewers’ and Maltsters” Association of Ontario v, Attorney-Gien-
eral for Ontario, 1897, A.C., 231, upon the question as to the
validity of sub-s, 2 of s, 51 of the Ontario Liquor License Act,
requiring every brewer and distiller, or other person dnly
licensed by the government of Canada, as mentioned in sub-s,
1, to first obtain a license under the Aet to sell by wholesale
the lignor manufactured by him, when sold for consumption
within the provinee, Lord Herschiell, delivering the jundgment of
the Committee, held that the taxation so imposed was direct
taxation within the provinee, and he stated that that view was
sufficient to dispose of the appeal. Lord Herschell added, how-
ever, p. 237 +—

7 In fact, article 9 is not named in lrv—:l:lg}lnx ut in Hodge v. The
Queen. The legislative power in question in that case was expressly attri-

buted by their Lordships to articles 8, 15 and 16 of s. 92, Sce the judg-
ment infra, pp. 176-7.
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‘ But their Lordships were not satisfied by the argument
of the learned counsel for the appellants that the license which
the eractment renders necessary is not a license within the
mear. ; of subs. 9 of s. 92. They do not doubt that general
words may be restrained to things of the same kind as those
particularized, but they are unable to see what is the genus
which would include * shon, saloom, tavern and auctioneer”
licenses, and which would exclude brewers’ and distillers’
licenses.’

10. Local Works and Undertakings other than such as
are of the following Classes,—

a. Lines of Steam or other Ships, Railways,
Canals, Telegraphs, and other Works and Un-
dertakings connecting the Province with any
other or others of the Provinces, or extending
beyond the Limits of the Province:

b. Lines of Steam Ships between the Province

and any British or Foreign Country:
¢. Buch Works as, although wholly situate within
the Province, are before or after their Execu-
tion declared by the Parliament of Canada
to be for the general Advantage of Canada or
for the Advantage of Two or more of the

Provinees.

Provincial Legislature may subsidize an Excepted Work.—
In Dow v. Black, L.R., 6 P.C., 272, the facts were that pre-
viously to the coming into force of the British North America
Act, 1867, the Houlton Branch Railway Company had been in-
corporated by the legislature of New Brunswick with power to
construct a railway from Debee, New Brunswick, to the boun-
dary line between New Brunswick and the state of Maine.
Afterwards by Aet of the legislature of New Brunswick (33 V.,
. 47), reciting that the town of Houlton, Maine, had agreed to
the payment of a bonus of $30,000 to the Houlton Branch Rail-
way Company for the construetion of a railway from Houlton
to Debec; that the company was willing to construet the railway
upon condition that the town of St. Stephen in New Brunswick
would give the company an additional bonus of $15,000;
that the inhabitants of the lower district of the town of St.
Stephen were willing to give the said bonus, and that it should
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be raised upon the credit of the real and personal property of
the inhabitants of the said district in such manner as might be
thought most advisable, authority was given for raising the said
sum of $15,000 by the issue of debentures, to be retired with the
interest by assessment of the real and personal property of all
persons resident in the lower district of St. Stephen.

The question arose upon certiorari of a rate assessment for
payment of the interest upon these debentures, and the Supreme
Court of New Brunswick thereupon pronounced the Act ultra
vires for reasons arising out of exception a of the 10th enu-
meration of s. 92,

Sir James Colville, delivering the judgment of the
Judicial Committee, upon appeal, said that their Lordships
were of the opinion that the validity of the Act did not depend
upon the 10th enumeration, and, p. 281, His Lordship
added :—* They are of opinion that the Act cannot be said to be
a law in relation to a local work or undertaking within the fair
and reasonable meaning of these words. The incorporation of
the company, with its powers, and the construction of the rail-
way up to the frontier, and therefore, so far as any legislative
power within the British Dominions could determine that eon-
struction, had been already anthorized by the Acts passed before
the imperial statute came into operation. The Aect now in
question did not purport to enlarge the powers of the railway
company, nor could it give them powers to be exercised on the
foreign soil of Maine. Their Lordships consider that if the rail-
way company had chosen to make an arrangement with the in-
habitants of Houlton, in the state of Maine, for the construetion
of the railway on the terms of the bonus of $30,000 which had
been offered to them from Houltor, there would have been no
legal objection to their carryingeut that arrangement. The
Act was merely one which enabled (ie majority of the inhabi-
tants of the parish of St. Stephen to raise by local taxation a
subsidy designed to promote a work which they considered to he
for the benefit of their town, and to place the inhabitants in a
position to bargain and to act for their common benefit in the
same manner as a private person might have thought it for his
benefit to do. TIn substance and prineiple it does not differ from
a private Aet authorizing the trustees or gnardians of a minor
to let a warehouseé to such a company. Supposing the work, in-
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stead of being a railway, had been a canal, and the inhabitants
had been authorized to make a bargain for the supnly of water
to the district, could any doubt have been entertained on the
subject. Their Lordships are therefore of opinion that no
objection to the validity of the Act is to be found in the sub-
section in question.’

Lines extending from a Province into a Foreign Country.—
In the same case, p. 280, Sir James Colville, referring to s. 92
(10a), said :—

* A question touching the construction of this sub-section has
been raised both here and in the Court below. The respondents
insist that the lines of railways which are thereby put within
the exclusive jurisdiction of the Parliament of Canada are all
railways which extend either beyond the limits of the province
into other provinces within the Dominion or into foreign coun-
tries, On the other hand, the appellants contend that a more
limited construction is to prevail, and that if the sub-section be
taken in connection with the following sub-section (b) it will be
found to apply only to railways extending beyond the limits of
one provinee into another provinee of the Dominion.’

Their Lordships, however, did not find it necessarv to de
termine this question of construetion, being of the opinion that
the validity of the Aet did not depend npon this sub-paragraph.

Gieneral Advantage of Canada.—In Corporation of the City
of Toronto v. Bell Telephone Company of Canada, 1905, A.C.,
60, Lord Macenaghten, delivering the judgment of the Com-

lniHl-v, \:|i1l:~'-

“An Act of May 17, 1882 (45 V., ¢. 95), amending the
company’s Act of incorporation, and passed by the Dominion
legislature immediately after the passing of the Ontario Act,
was referred to in the course of the argument. This Aet seems
to have been intended, partly at any rate, to neutralize the
effect of the Ontario Aet. It declares the Act of incorporation
as thereby amended and the words thereunder authorized * to
be for the general advantage of Canada.” 1t is not very easy
to see what the part of the section declaring the Aet of incor
poration to be for the general advantage of Canada means.
As regards the works therein referred to, if they had been
“wholly situate within the provinee,” the effect would have
been to give exclusive jurisdietion over them to the Parliament
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of Canada; but, inasmuch as the works and undertaking of the
company authorized by the Aect of incorporation were not con-
fined within the limits of the In'uvim-v, this part of the declara-
tion seems to be unmeaning.’

Transfer of a Dominion Railway.—In Bourgoin v. La Com-
pagnie du Chemin de fer de Montreal, Ottawa et Occidental, 5
A.C., 381, where the intended effect of a deed and a statute
of Quebec was to transfer a federal railway with all its
appurtenances, property, liabilities, rights and powers to the
Quebee government, and through it to a company with a new
title and a different organization, to dissolve the federal
company and to substitute for it one which was to be governed
by and subject to provineial legislation, it was held that
such a transfer could not operate except under authority of
a competent legislature, and that the legislature of Quebec was
incompetent to sanction the transfer. Sir James Colville,
p. 404, said :— These provisions, taken in connection with, and
read by the light of those of the imperial statute, the British
North America Aet, 1867, which are contained in s, 91 and sub-s.
10¢ of 5. 92, establish to their Lordships’ satisfaction, that the
transaction between the company and the government of
Quebee conld not be validated to all intents and purposes by an
Act of the provineial legislature, but that an Act of the Parlia-
ment of Canada was essential in order to give it full foree and
effeet.”

11. The Incorporation of Companies with Provineial
Objects.

Provincial Insurance Companies—In Citizens and Queen
Insurance Companies v. Parsons, T A.C., 96, the contention
having been raised that an Ontario statute (39 V., ¢. 24), regu-
lating the conditions of fire insurance contracts within the prov-
ince, was inconsistent with the Dominion Aet (38 V., e. 20),
which required fire insurance companies to obtain licenses from
the Minister of Finance as a condition to their carrying
on the business of insurance within the Dominion, and that it
was ultra vires of the Ontario legislature to subject companies
which had obtained such licenses to the conditions imposed by

' See also McGregor v. Esquimalt and Nanaimo Ruilway Company,
1907 A.C., 468, infra, pp. 160-1.
1958—10
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the Ontario Act, Sir Montague Smith, delivering the judgment,
pp. 114-6, held that the legislation did not really conflict
or present any inconsistency. Ilis Lordship referred to a sec-
tion of the Dominion Aect which provided in effect that nothing

therein contained should prevent any insurance ecompany in-

corporated by a provineial legislature from carrying on busi-
ness within the limits of the incorporating province, according
to the powers granted by the province, and without Dominion
license.

His Lordship proceeded :—* This recognition is direetly op-
posed to the construetion sought to be placed by the appellant’s
counsel on the words “ provineial objects” in No. 11 of s,
92— The incorporation of companies with provincial objects,”
by which he sought to limit these words to “ publie ” provincial
objects, so as to exclude insurance and commercial companies.

‘ Ritehie, C, J., refers to an equally explicit recognition of
the power of the provinces to incorporate insurance companies
contained in an earlier Act of the Dominion Parliament (31
V., . 48) which was passed shortly after the establishment of
the Dominion.

“The learned Chief Justice also refers to a remarkable see
tion contained in the Aet of the Dominion Parliament consoli
dating certain Acts respecting insurance (40 V., c. 42). 8, 28
of that Aect is as follows:—

¢ % This Act shall not apply to any company within the ex-
clusive legislative control of any one of the provinees of Canada,
unless such company so desires; and it shall be lawful for any
such company to avail itself of the provisions of this Aet, and if
it do so avail itself, such company shall then have the power of
fransacting its business of insurance throughout Canada.”

“This provision contains a distinet declaration by the
Dominion Parliament that each of the provinces had exclusive
legislative control over the insnrance companies incorporated by
it, ard, therefore, is an acknowledgment that such control was
not desmed to be an infringement of the power of the Dominion
Parliament as to ““ the regulation of trade and commerce.”

“The declarations of the Do mninion Parliament are not, of
course, couvclusive upon the construetion of the British North
America Act; but when the proper construetion of the langnage
used in that £ et to define the distribution of legislative powers
is doubtful, thc interpretation put upon it by the Dominion
Parliament in its actual legislation may properly be considered.”
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ment, Provincial Objects—His Lordship in the same case held
mflict that it was not necessary to rest the authority of the Dominion

a sec- Parliament to incorporate companies on the specific aud enu-
thing merated power of s. 91 (2), and pp. 116-7, stated that:—
Wy in * The anthority would belong to it by its general power over all
busi- matters not coming within the classes of subjects assigned ex-

rding clusively to the legislatures of the provinces, and the only sub-
ject on this head assigned to the provincial legislatures being
*“the incorporation of companies with provineial objects,” it
follows that the incorporation of ecompanies for objects other
than provineial falls within the general powers of the Parlia-
ment of Canada.' But it by no means follows (unless indeed the
view of the learned Judge is right as to the scope of the words
“the regulation of trade and commerce”) that because the
Dominion Parliament has alone the right to create a corpora-
tion to carry on business throughout the Dominion, that it alone
has the right to regulate its contracts in each of the provinces.
Suppose the Dominion Parliament were to incorporate a com-
pany, with power, among other things, to purchase and hold
lands thronghout C'anada in mortmain, it could scarcely be con-
tended, if such a company were to carry on business in a pro-
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"“|'_ vince where a law against holding land in mortmain prevailed
[!":2: (each province having exclusive legislative power over “ pro-
3.

perty and eivil rights in the provinee”), that it could hold
land in that province in contravention of the provincial legisla-
tion; and, if a company were incorporated for the sole purpose
of purchasing and holding land in the Dominion, it might
happen that it could do no business in any part of it, by reason
of all the provinees having passed mortmain Aects, though the
corporation would still exist and preserve its status as a cor-
porate body.’
|='|]\.: In Dobie v. Temporalities Board, T A.C., 136, by
L5 by an Act of the legislature of the old Province of Canada
was (22 V., e. 66), entitled * An Act to incorporate the Board
nion for the management of the Temporalities Fund of the
’ Presbyterian Church of Canada in connection with the Church
'.~“If of Scotlend,” the commissioners appointed to administer the
"l':l""l" fund, which had been created for the ministers of the Preshy-
e terian Church of Canada in connection with the Church of
o Scotland, were together with four additional members and their
red.” 'As to whether provincial legislation can authorize any project be-

yond the limits of the province, see infra, pp. 161-2.
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successors constituted a body politic and corporate by the name
of the ‘ Board for the Management of the Temporalities Fund
of the Presbyterian Church of Canada in connection with the
Church of Seotland,” and the funds held by them as commis-
sioners were vested in the board *in trust for the said church,
subject to the condition that the annual interest should remain
chargeable with the stipends and allowances payable to the
persons entitled thereto, in terms of the arrangement under
which the fund was contributed by the commutors. It was ex-
pressly enacted that all members of the board should also be
members of the Presbyterian Church of Canada in conneetion
with the Chureh of Scotland ; and provision was made for filling
up vacancies oceasioned by the death or resignation of a member,

by his removal from the provinee of (anada, or by his leaving

the communion of the said church.

Subsequently by Act of the legislature of Quebec (38 V.,
c. 64), the constitution of the board and the purposes of the
trust created by the Act (22 V., e. 66), were altered, and it was
urged that this was competent to the legislature of Quebec
under s. 92 (11). The legislation necessarily affected the
rights and status of the corporation as previously existing in the
province of Ontario, as well as the rights and interest of in-
dividual incorporators in that provinee, and the fund adminis
1e-ed by the corporate board under the Aet (22 V., e, 66), which
was held in perpetuity for the benefit of the ministers and
members of a church having its loeal situation in both pro
vinces. The proportion of the fund and its revenues falling to
cither provinee were uncertain and fluctuating, so that 1t wae
impossible for the legislature of Quebee to appropriate a
definite share of the corporate funds to its own provinee without
trenchine on the rights of the corporation in Ontario,

Their Lordships therefore held that the Quebee Aet (58
V., ¢. 64) conld not be upheld as in exeention of the power
conferred by s. 92 (11), and they said, p. 151, that if the
Board incorporated by the Aet (22 V., e. 66) could be held
to be a “ company * within the meaning of clause 11, its objects

were eertainly not provineial.
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| name In Colonial Building and Investment Association v. Attor-
Fund ney-General of Quebee, 9 A.C., 165, Sir Montague Smith,
th the delivering the judgment of the Committee, said :—

mmis- ‘It is asserted in the petition, and was argued in the courts

wrch,’ below, and at this bar, that inasmuch as the association had con-
emain fined its operations to the province of Quebee, and its business
o the had been of a local and private nature, it followed that its
under objects were local and provincial, and consequently that its in-
corporation belonged exclusively to the provineial legislature.
But surely the fact that the association has hitherto thought fit
to confine the exercise of its powers to one provinee cannot affect
its status or eapacity as a corporation, if the Aet incorporating
filling the association was originally within the legislative power of the
ember, Dominion Parliament. The Company was incorporated with
eaving powers to carry on its business, consisting of various kinds
thronghout the Dominion. The Parliament of Canada could
= alone constitute a corporation with these powers; and the fact
8V, that the excrcise of them has not been co-extensive with the
of the grant cannot operate to repeal the Aet of incorporation, nor
it was warrant the judgment prayed for, viz, that the company be
Juebee declared to be illegally constituted.’

vas ex-
lso be

\ecetion

d the In Dow v. Black, L.R., 6 P.C., 272, the legislature of
in the New Brunswick had authorized payment of a bonus to  the

of in- Houlton Branch Railway Company, incorporated by the legis-

Iminis lature previously to the Union, to assist the company to extend
which its railway to Houlton in the state of Maine. This legislation
rs and was upheld as affecting matters of a merely local or private
nature in the provinee; and, the legislature of Maine having
authorized the town of Houlton to grant a bonus to the company

for the saume purpose, their Lordships considered that if the

h pro
ling to
1t was

late a railway eompany had chosen to make an arrangement with the

inhabitants of Houlton in the state of Maine for the construe-
tion of the railway on the terms of the honus which had been
so offered to it from IToulton there would have been no legal
objection to the company earrying out that arrangement. Tt is

vithout

et (98
pn\\'l'r
if the
e held
n\ljm'l*

to be observed that this railway company had been, as stated by
the Committee, duly incorporated by Act of a competent legisla-
ture previously to the coming into force of the British North
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America Act, 1867, and that apparently no question was raised
as to the capacity of the company to construct a railway in the
state of Maine. This case, therefore, does not affect the question
as to the capacity or power of a company incorporated under
8 92(11).

Domicile—In Dobie v. Temporalities Board, T A.C.,
151, Lord Watson, delivering the judgment, said:—*The
respondents further maintained that the legislature of Que-
bec had power to pass the Aet of 1875, in respect of
these special circumstances, (1) that the domicile and prin-
cipal office of the Temporalities Board is in the city of
Montreal; and (2) that its funds also are held or invested
within the province of Quebec. These facts are admitted
on record by the appellant, but they do not affect the question
of legislative power. The domicile of the ecorporation
is merely forensie, and cannot alter its statutory constitution
as a board in and for the provinces of Upper Canada and
Lower Canada. Neither ean the accident of its funds being
invested in Quebec give the legislature of that province au-
thority to change the constitution of a corporation with which
it would otherwise have no right to interfere. When funds
belonging to a corporation in Ontario are so situated or invested
in the province of Quebee, the legislature of Quebee may im-
pose direct taxes upon them for provineial purposes, as anthor
ized by 8. 92 (2), or may impose conditions upon the transfer
or realization of such funds; but that the Quebec legislature
shall have power also to confiscate these funds, or any part of
them, for provineial purposes, is a proposition for which no
warrant is to be found in the Act of 1867,

Juneta juvant.—Lord Watson, in the same case, pp. 151-2,
further said:—* Last of all, it was argued for the respondents
that, assuming the incompetency of either provineial legisla
ture, acting singly, to interfere with the Aect of 1858,
that statute might be altered or repealed by their joint
and harmonious action. The argument is based upon
fact, because, in the year 1874, the legislature of Ontario
passed an Act (38 V., e. 75), authorizing the union of the
four churches, and containing provisions in regard to the Tem-
poralities fund and its board of management, substantially the
same with those of the Quebee Act, 38 V., e. 62, already re-
ferred to, It is diffienlt to understand how the maxim juncla
juvant is applicable here, seeing that the power of the provincial




Section 92 (12) and (13). 151

raised legislature to destroy a law of the old province of Canada is
measured by its eapacity to reconstrnet what it has destroved,
If the legislatures of Ontario and Quebec were allowed jointly
to abolish the Board of 1858, which is one corporation in and
for both provinees, they could only create in its room two cor-
porations, one of which would exist in and for Ontario and be

in the
1estion
under

A.C,, a foreigner in Quebee, and the other of which would be foreign
= The to Ontario, }{‘lt a dolnos'lic institution in Quebee. Then the funds
Que- uf.th(- Ontario corporation could not be legitimately settled upon
et of objects in the province of Quebee, and as little could the funds
prin- of the Quebee corporation be devoted to Ontario, whereas the
ty of T“ml”’fﬂ]itit‘s.fnml falls to be applied either in the provinee
vosted of Qud_u-(- or in that of Ontario, and that in such amounts or
nitted proportions as the needs of the Preshyterian Church of Canada
wstion in connection with the Chureh of Seotland, and of its ministers
sation and congregations, may from time to time require. T!m Parlia-
ution ment of Canada is, therefore, the only legislature having power
. and to modify or repeal the nrovisions of the Aet of 1858,

being
s din. 12, The Solemnization of Marriage in the Province.
which

o Not included in s. 91 (26).—In Citizens and Queen In-
unds

surance Companies v. Parsons, T A.C., 108, Sir Montague

: \i'l'lll~1 Smith, by way of illustrating the statement that Parlinment
oo could not have intended that the powers exclusively assigned to
nsfer the provineial legislatures should be absorbed in those given to
ature the Dominion Parliament, stated :—* Take as one instance the
rt of subject “Marriage and divoree” contained in the enumera-
h no tion of subjects in s 91. Tt is evident that solemnization

of marriage would come within this general description, yet
51-2, “Solemnization of marriage in the province” is enumerated
Eaite among the classes of subjects in s. 92, and no one can doubt,
T notwithstanding the general langnage of s. 91, that this subject
858, is still within the exclusive anthority of the legislatures of the
joint provinces.’

apon
tario 13. Property and Civil Rights in the Province,

r']'e Powers enumerated in s. 91 Paramount.—In Cushing v.
em- '

! the Dupuy, 5 A.C., 415-6, Sir Montague Smith, delivering the
7 re- jndgment of the Committee, said :—

neta Tt would be impossible to advance a step in the construetion
reial
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of a scheme for the administration of insolvent estates without
interfering with and modifying some of the ordinary rights of
property, and other civil rights, nor without providing some
mode of special procedure for the vesting, realization, and dis-
tribution of the estate, and the settlement of the liabilities of the
insolvent. Procedure must necessarily form an essential part
of any law dealing with insolvency. It is, therefore, to be pre-
sumed, indeed it is a necessary implication, that the imperial
statute, in assigning to the Dominion Parliament the subjects of
bankruptey and insolvency, intended to confer on it legislative
power to interfere with property, eivil rights, and procedure
within the provinees, so far as a general law relating to those
subjects might affect them. Their Lordshipd therefore think
that the Parliament of Canada would not infringe the exclusive
powers given to the provineial legislatures, by enacting that
the judgment of the Court of Queen’s Beneh in matters of in-
solveney should be final, and not subject to the appeal as of right
to Her Majesty in Council allowed by article 1178 of the Code
of Civil Procedure.

In Tennant v. Union Bank of Canada, 1894 A.C., 46-7,
quoted above under s. 91 (15), (22) and (23), the judgment
of their Lordships proceeds npon the passage just quoted from
Cushing v. Dupuy, and it is said that the power to legislate
conferred by s. 91 may be fully exercised, although with the
effect of modifying civil rights in the provinces.

In Attorney-General of Ontario v. Mercer, 8 A.C., T76, Lord
Selborne, L.C., delivering the judgment of the Board, said that
the extent of the provineial power of legislation over ¢ property
and civil rights in the provinee’ cannot be ascertained without
at the same time ascertaining the power and rights of the
Dominion under ss. 91 and 102,

The reasons on account of which R.S.0., 1887, e. 124,
8. 9, was held infra vires of the Ontario legislature in the
absence of a sgystem of Dominion bankruptey legislation are
stated under s. 91 (21), supra, quoting the judgment of
Lord Herschell in the Assignments and Preferences case, 1894
A.C., 180, The effect of the local enactment was to give to
assignments for the general benefit of creditors priority over
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ithout unsatisfied judgments and executions, and it was held that this

its of was a provision properly ancillary to bankruptey legislation,

]“'";'_"' but nevertheless competent to a provinee so long as it did not
ais-

affeet any existing Dominion law.
f the ’

part Civil Rights

—Insurance Contracts.—In Citizens and

} pre- Queen Insurance Companies v. Parsons, 7T A.C., 109-11, Sir
)erla:. Montague Smith, delivering the judgment of the Board, said :—
;:l:“ ‘The main contention on the part of the respondent was
sdure that the Ontario Act in question had relation to matters coming
those within the class of subjects described in No. 13 of s 92,
think viz.,, “ Property and civil rights in the province.” The Aect
usive deals with policies of insurance entered into or in force in the
that provinee of Ontario for insuring property situate therein
f in- against fire, and preseribes certain conditions which are to form
right part of such contracts. These contracts, and the rights arising

Code from them, it was argued, eame legitimately within the elass of
subject, * Property and civil rights.” The appellants, on the
other hand, contended that civil rights meant only such rights

16-7, as flowed from the law, and gave as an instance the status of
nent persons, Their Lordships eannot think that the latter construe-
— tion is “l(" correct one. They find no sufficient reason i'n the
date language itself, nor in the other parts of the Aect, for giving so

narrow an interpretation to the words “ecivil rights.” The
words are sufficiently large to embrace, in their fair and
ordinary meaning, rights arising from contract, and such
rights are not included in express terms in any of the enumer-
ated classes of subjects in 8. 91.
‘It becomes obvions, as soon as an attempt is made to con-
erty strue the general terms in which the classes of subjects in
e 8. 91 and 92 are described, that both sections and the other
the parts of the Aet must be looked at to ascertain whether langnage
of a general nature must not by necessary implication or reason-
able intendment be modified and limited. Tn looking at . 91,
124, it will be found not only that there is no class including,
the generally, contracts and the rights arising from them, but that
are one class of contracts is mentioned and enumerated, viz., “ 18,
of Bills of exchange and pr.mniiisnry nntf‘.ﬂ." which it would have
804 been unnecessary to specify if anthority over all contracts and
5 the rights arising from them had belonged to the Dominion
Parliament.

‘The provision found in s. 94 of the British North

the
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America Act, which is one of the sections relating to the distri-
bution of legislative powers, was referred to by the learned
counsel on both sides as throwing light upon the sense in which
the words “ property and ecivil rights,” are used. By that see-
tion the Parliament of Canada is empowered to make provision
for the uniformity of any laws relative to “ property and civil
rights ” in Ontario, Nova Seotia, and New Brunswick, and to
the procedure of the courts in these three provinces, if the
provincial legislatures choose to adopt the provisions so made.
The province of Quebec is omitted from this section for the
obvious reason that the law which governs property and eivil
rights in Quebee is in the main the French law, as it existed at
the time of the cession of Canada, and not the English law
which prevails in the other provinces. The words “ property
and civil rights ™ are, obviously, used in the same sense in this
section as in No. 13 of s 92, and there seems no reason
for presuming that eontracts and the rights arising from them
were not intended to be included in this provision for uni-
formity. 1If, however, the narrow construction of the words,
“eivil rights,” econtended for by the appellants, were to prevail,
the Dominion Parliament eould, under its general power, legis-
late in regard to contracts in all and each of the provinees, and,
as a consequence of this, the province of Quebee, though now
governed by its own Civil Code, founded on the French law, as
regards contracts and their incidents, wonld be subject to have
its law on that subject altered by the Dominion legislature,
and brought into uniformity with the English law prevailing
in the other three provinces, notwithstanding that Quebee has
been carefully left out of the uniformity seetion of the Aect.
‘It is to be observed that the same words, * civil rights,”
are employed in the Act of 14 G. IIL, e. 83, which made pro-
vision for the government of the provinee of Quebec. 8. 8
of that Aect enacted that His Majesty’s Canadian subjects
within the provinece of Quebec should enjoy their property,
usages, and other civil rights, as they had before done, and that
in all matters of controversy relative to property and ecivil
rights resort should be had to the laws of Canada, and be deter-
mined agreeably to the said laws. In this statute the words
“ property ” and “ eivil rights ™ are plainly used in their largest
sense; and there is no reason for holding that in the statute
under discussion they are used in a different and narrower one.”

Dominion  Corporations.—1is Lordship proceeded to

hold that it did not follow that because the Dominion
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Parliament had alone the right to create a corporation to
carry on business throughout Canada, the Parliament alone
had the right to regulate its contracts in each of the provinees;
and, p. 117, he added by way of illustration:—* Suppose the
Dominion Parliament were to incorporate a company, with
power, among other things, to purchase and hold lands through-
out Canada in mortmain, it could scarcely be contended, if such
a company were to carry on business in a province where a law
against holding land in mortmain prevailed (each province
having exclusive legislative power over  property and ecivil
rights in the provinee ™), that it could hold land in that pro-
vince in contravention of the provincial legislation; and, if a
company were incorporated for the sole purpose of purchasing
and holding land in the Dominion, it might happen that it could
do no business in any part of it, by reason of all the provinces
having passed mortmain Acts, though the corporation would
still exist and preserve its status as a corporate body.’

In Colonial Building and Investment Association v. At-
lorney-General of Quebee, 9 A.C., 168-9, Sir Montague Smith,
delivering the judgment of the Committee, said :—

“It should be observed that their Lordships, in the case
supposed in their judgment in the appeal of the Citizens In-
surance Company, in regard to corporations created by the
Dominion Parliament with power to hold land being subject
to the law of mortmain existing in any provinee in which they
sought to acquire it, had not in view the special law of any
one provinee, nor the question whether the prohibition was
absolute, or only in the absence of the C‘rown’s consent. The
objeet was merely to point out that a corporation conld only
exercise its powers subject to the law of the provinee, whatever
it might be, in this respect.’

In Dobie v. Temporalities Board, 7T A.C., 136, the
Quebee Act, 38 V., e. 64, as explained by Lord Watson in
delivering the judgment of the Committee, dealt with a
single statutory trust, and interfered direetly with the consti-
tution and privileges of a corporation created by an Act

of the provinee of Clanada, and having its corporate existence

and corporate rights in the provinee of Ontario, as well
as in the provinee of Quebec. The professed object and effect
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of the Act were not to impose conditions on the dealings of the
corporation with its funds within the province of Quebee, but
to destroy the old corporation and create a new one, and to alter
materially the class of persons interested in the funds of the
corporation. It was urged that the Act might be supported as
within the authority of the legislature of Quebec under s,
92 (13) ‘ Property and civil rights in the provinee.” Lord
Watson in delivering the judgment with regard to this argu-
ment, pp.. 150-1, said :—

‘The Quebee Act of 1875 does not, as has already been
pointed out, deal direetly with property or contracts affecting
property, but with the civil rights of a corporation, and of
individuals, present or future, for whose benefit the corpora-
tion was created and exists, If these rights and interests were
capable of division according to their local position in Ontario
and Quebee respectively, the legislature of each province would
have power to deal with them so far as situate within the limits
of its authority. If, by a single Aect of the Dominion Parlia
ment, there had been constituted two separate eorporations for
the purpose of working, the one a mine within the province of
Upper Canada, and the other a mine in the province of Lower
Canada, the legislature of Quebec would clearly have had
authority to repeal the Act so far as it related to the latter mine
and the corporation by which it was worked.

‘The Quebee Aect, 38 V., e. 64, does not profess to repeal
and amend the Aect of 1858, only in so far as its provisions mav
apply to or be operative within the provinee of Quebee, and its
enactments are apparently not framed with a view to any snch
iimitation, The reason is obvious, and it is a reason which
appears to their Lordships to be fatal to the validity of the Aet.
The corporation and the corporate trust, the matters to which
its provisions relate, are in reality not divisible according to the
limits of provineial authority. In every case where an Act
applicable to the two nrovinces of Quebee and Ontario, can
now be validly repealed by one of them, the result must be to
leave the Aet in full vigour within the other province. But, in
the present ease, the legislation of Quebee must necessarily
affect the rights and status of the corporation as previously ex
isting in the provinee of Ontario, as well as the rights and in-
terests of individual corporators in that province. In addition
to that, the fund administered by the corporate board, under
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f the the Act of 1858, is held in perpetunity for the benefit of the min-
, but isters and members of a church having its local situation in
‘alter both provinces, and the proportion of the fund and its revenues
£ the falling to either province is uncertain and fluctnating, so that

it would be impossible for the legislature of Quebec to appro-
priate a definite share of the corporate funds to their own pro-

vince without trenching on the rights of the cornoration in
Lord Ontario.
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It is assumed that his Lordship in the illustration of a

l single Act of the Dominion Parliament constituting two separ
een

. ate corporations for the purpose of workine the one a mine
‘ting

1 of within the province of Upper Canada, and the other a mine
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e within the provinee of Lower Canada, intended to refer not to
were the Dominion Parliament, but to the legislature of the old pro-

tario vince of Canada, because an Act such as his Lordship suggests

ould of the Dominion Parliament would, it is conceived, plainly be

"ll!“ ultra vires, and consequently not the subject of repeal in any
ria- . .

f“r part by the legislature of Quebec.
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Prohibition of the Liquor Traffic—In Russell v. The
Queen, T A.C., 838-40, as to the argnment that the legislation
fell within s, 92 (13), Sir Montagne Smith, delivering the
judgment, said:—

real ‘Their Lordships cannot think that the Temperance Act
nay in question properly belongs to the class of subjects, * property
lits and ecivil rights,” It has in its legal aspect an obvious and
nch close similarity to laws which place restrietions on the sale or
vich custody of poisonous drugs, or of dangerously explosive sub-
\et, stances. These things, as well as intoxicating liquors, can, of
iich course, be held as property, but a law placing restrictions on
the their sale, enstody, or removal, on the ground that the free sale
Act ar use of them is dangerous to publie safety, and making it a

can criminal offence punishable by fine or imprisonment to violate
y to

in
ily

these restrictions, eannot properly be deemed a law in relation
o property in the sense in which those words are used in the
92nd seetion.  What Parliament is dealing with in legislation of
¢ this kind is not a matter in relation to property and its rights,
n- but one relating to public order and safety. That is the prim-
ion ary matter dealt with, and though incidentally the free use of
ler things in which men may have property is interfered with, that

ex-




E— e e s ——— e
e S -

= -

ety e S i e

158 Property and Civil Rights.

incidental interference does not alter the character of the law.
Upon the same considerations, the Aet in question cannot be
regarded as legislation in relation to civil rights. In however
large a sense these words are used, it could not have been in-
tended to prevent the Parliament of Canada from declaring and
enacting certain uses of property, and certain acts in relation
to property, to be eriminal and wrongful. Laws which make
it a criminal offence for a man wilfully to set fire to his own
house on the ground that such an act endangers the public safety
or to overwork his horse on the ground of cruelty to the animal,
though affecting in some sense property and the right of a man
to do as Le pleases with his own, cannot properly be regarded as
legislation in relation to property or to civil rights. Nor could
a law which prohibited or restricted the sale or exposure of
cattle having a contagious disease be so regarded. Laws of this
nature designed for the promotion of public order, safety, or
morals, and which subject those who contravene them t
eriminal procedure and punishment, belong to the subject of
public wrongs rather than to that of civil rights. They are of
a nature which fall within the general authority of Parliament
to make laws for the order and good government of Canada, and
have direct relation to criminal law, which is one of the
enumerated classes of subjects assigned exclusively to the Par-
liament of Canada.

* It was said in the course of the judgment of this Board in
the case of the Citizens Insurance Company of Canada v. Par-
sons, T A.C., 96, that the two sections (91 and 92) must be read
together, and the language of one interpreted, and, where neces-
sary, modified by that of the other. Few, if any, laws could
be made by Parliament for the peace, order and good govern-
ment of Canada which did not in some incidental way affect
property and eivil rights; and it conuld not have been intended
when assuring to the provinces exclusive legislative authority on
the subjects of property and civil rights, to exclude the Parlia-
ment from the exercise of this general power whenever any such
incidental interference wounld resnlt from it. The true nature
and character of the legislation in the partienlar instance under
discussion must always be determined, in order to ascertain the
class of subject to which it really belongs. In the present case
it appears to their Lordships, for the reasons already given, that
the matter of the Aet in gquestion does not properly belong to
the class of subjects, * property and civil rights,”” within the
meaning of sub-s, 13.

“
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Lord Watson in the Prohibition Case, 1896 A.C., 364-5,
made some observations as to the possibility of the Ontario Aect,
53 V., e. 56, s. 18, falling within this enumeration, but appar-
ently he preferred to refer the enactment to the »~—ar conferred
by & 92 (16) ‘Generally all matters of a merely local or pri-
vate nature in the province,” and he said that it could not be
logically held to fall within both of these enumerations, Iis
Lordship’s remarks are quoted under s. 92 (16) infra.

Fisheries.—In the Fisheries Case, 1898 A.C., 716, Lord
Herschell, delivering the judgment of the Committee, said :—

‘ But whilst in their Lordships’ opinion all restrictions or
limitations by which public rights of fishing are sought to be
limited or controlled can be the subject of Dominion legisla-
tion only, it does not follow that the legislation of provincial
legislatures is incompetent merely because it may have rela-
tion to fisheries. For example, provisions preseribing the mode
in which a private fishery is to be conveyed or otherwise dis-
posed of, and the rights of succession in respect of it, would be
properly treated as falling under the heading “ Property and
civil rights ” within s. 92, and not as in the class “ fisheries ”
within the meaning of s. 91, So, too, the terms and conditions
upon which the fisheries which are the property of the provinee
mav be granted, leased, or otherwise disposed of, and the rights
which consistently with any general regulations respecting fish-
eries enacted by the Dominion Parliament may be conferred
therein, appear proper subjeets for provincial legislation, either
under class 5 of s. 92, “ The management and sale of publie
lands,” or under the class “ Property and civil rights.” Such
legislation deals directly with property, its disposal, and the
rights to be enjoyed in respect of it, and was not in their Lord-
ships’ opinion intended to be within the scope of the class
“ fisheries ” as that word is used in s 92

Lord Herschell stated also that ss. 1375 and 1376 and
the first subsection of s 1377 of the Revised Statutes of
Quebee, 1888, afforded good illustrations of legislation such as
their Lordships regarded as within the functions of a provin-
cial legislature.

Dominion Railways.—In Canadian Pacific Railway Com-
pany v. Corporation of the Parish of Notre Dame de
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Bonsecours, 1899 A.C., 367, their Lordships held that the Can-
adian Pacific Railway Company, in respect of the removal of
obstructions from a ditch upon the company’s land, was subject
to the provisions of the Municipal Code of Quebec; and upheld
a penalty imposed upon the company for refusal to remove the
obstructions as required, pursuant to the Municipal Code, by
notice of the rural inspector of the parish. The grounds of
this decision are stated under s. 91 (29).!

Lands conveyed by the Dominion to subsidize a Local Rail-
way.—In the recent case of McGregor v. Esquimalt and Nanai-
mo Railway Company, 1907, A.C., 462, a question was consid-
ered as to the effect of legislation of British Columbia with re-
gard to the title to lands which had been transferred by the
provinee to the Dominion, and by the Dominion conveyed to
the respondent company.

By statute of British Columbia, 47 V., e. 14, the province
granted to the Dominion certain lands situate in Vancouver
Island, with the mines and minerals therein, for the purpose of
aiding the eonstruetion of a railway between Esquimalt and
Nanaimo. By statute of the Dominion, 47 V., ¢. 6, the Governor-
in-Council was authorized to grant to the Esquimalt and Nanai
mo Railway Company the said lands in aid of the construe-
tion of the railway, and on 21st April, 1887, the Dominion
pursuant to this authority granted the land to the respondent
company.

By statute of British Columbia, 3-4 E. VIL, ¢. 54, it was
provided that upon application, aceompanied by proof, t
the Lieutenant-Governor in Council within twelve months,
showing that any settler had, prior to the enactment of the
local Aet, 47 V., e. 14, occupied or improved land within
the area so granted by the Dominion to the respondent com-
pany, with a bona fide intention of living on the land,
a Crown grant of the fee simple in the land should be
issued to him, or his legal representative, free of charge, in
accordance with the provisions of the Land Aet in force at the
time when the land was first so occupied or improved by the

”‘.\'upru, pp. 1016,  See also Madden v. Nelson and Fort .\'h:']r,mr:‘l
Railway Company, 1899 A.C., 626, supra, pp. 107-9.
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y Can- settler. Pursuant to the authority of this latter Act, the gov-
val of ernment of British Columbia did, in 1904, grant certain lands
abject within the said area to the appellant.
ipheld By Dominion Aect, 4-5 E. VIL, c. 90, the railway of the
ve the respondent company was declared to be a work for the general
le, by advantage of Canada.
s of It was urged on behalf of the appellant that the later pro-
vincial grant had effect to convey the fee simple, notwithstand-
Rail- ing the previous transfer and conveyance as between the gov-
'anai- ernments and as between the Dominion and the respondent
meid- company, and the Committee so held.
th re- Sir Henri Taschereau, delivering the judgment of the Com-
v the wittee, p. 468, said:— On the constitutionality of the Act of
bd o 1904, and the power of the British Columbia legislature to en-
act it, their Lordships see no reason for doubt. The legislature
) had the exclusive right to amend or repeal, in whole or in part,
vinee its own said statute of December, 1833, (47 V., e. 14). And the
uver Act relates, not to public property of the Dominion, as con-
se of tended for by the respondents, but to property and ecivil rights
and in the province, and affects a work and undertaking purely
local, (s. 92, sub-s. 10, of the British North America Aect).
This railway is the property of the respondents, and the said
land had ceased to be the property of the Dominion in 1887 by
the grant thereof to the respondents. By an Aet passed in 1905
nion by the Dominion Parliament the legislative power over the
dent company has since been transferred to the federal authority,
but that Aect, of course, has no application to this case.’

rnor-
anai-
true-

was Extra-provincial Effect—Query.—Lord Watson, in the
, Prohibition Case, 1896 A.C., 368, referring to the provisions
iths, of the Canada Temperance Aet, said:—

the ‘The manufacturers of pure native wines, from grapes

thin grown in Canada, have special favour shown them., Manufae-
om- turers of other liquors within the district, as also merchants
ol duly licensed, who carry on an exclusively wholesale business,
may sell for delivery anywhere beyond the district, unless such
delivery is to be made in an adjoining district where the Act
isin foree. If the adjoining distriet happened to be in a differ-
ent provinee, it appears to their Lordships to be doubtful
the whether, even in the absence of Dominion legislation, a restrie-

tion of that kind could be enacted by a provineial legislature.’
1958—11 3
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Lord Macnaghten, however, in Attorney-General of Mani-
toba v. Manitoba License-Holders' Association, 1902 A.C., 80,
upheld the provisions of the Manitoba Liquor Act, although he
said that,—* Unless the Act becomes a dead letter, it must in-
terfere with the revenue of the Dominion, with licensed trades
in the provinee of Manitoba, and indirectly at least with busi-
ness operations beyond the limits of the provinee.” His Lord-
ship added that all objections arising upon these considerations
were removed by the judgment of the Committee in the Prohi
bition Case.

It is presumed, therefore, that Lord Macnaghten's observa
tions were not intended to be inconsistent with those of Lord
Watson above quoted, and the question, accordingly, is open as
to whether a local legislature may prohibit the making of a
contract within the provinee which is intended to be execnted
outside of the provinee. It is submitted, however, that such
legislation would have an effect in excess of * local or private,”
words deseriptive of qualities apparently essential to the
validity of any provineial enactment.!

Powers  of Parliament—Query.—In  Western Countics
Railway Company v. Windsor and Annapolis Railway Com

pany, T A.C., 178, the government of Canada having acquired
by virtue of s. 108 of the DBritish North America Aet,
1867, the provincial railways in Nova Scotia, subject to an ob

ligation previously contracted by the provineial government to
make traffic arrangements as to the Windsor branch with the
Windsor and Annapolis Railway Company, on 22nd Sep
tember, 1871, entered into a contract with the Wind
sor and Annapolis Railway Company providing for such traflic
arrangements and the exelusive use and possession of the
branch by the company. Subsequently the Dominion Aet, 37
V', e. 16, was passed, which it was contended extinguished all
right and interest which the company had under the said agree
ment, and transferred the possession of the Windsor branch to
the Western Counties Railway Company. A question was

' As showing to some extent the extra- h|||1u||u| incapacity of a local
legislature, see also Dobie v. Temporalities Board, 7 A.C., , and Bank

of Toronto v, Lambe, 12 A.C., 58446, supra, pp. |n 5 and 137; also supr
p. 125, note,
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raised as to whether the legislative authority to extinguish this

interest rested with the Dominion or with the loeal legisla-
ture.

Lord Watson, delivering the judgment of the Committee,
p. 191, said :—

‘ It becomes unnecessary to decide whether, if it had chosen
to do so, the Parliament of Canada would have had the power to
extingnish the rights of the respondent company under the
agreement of the 22nd of September, 1871, Whether that
power is given by the provisions of the British North America
Aet to the Dominion Parliament or to the legislature of Nova
Scotia is a question of difficulty and importance; but seeing
that it does not arise for decision in the present case, their
Lordships express no opinion whatever in regard to it.

14. The Administration of Justice in the Provinee,
including the Constitution, Maintenance, and Or-
ganization of Provincial Courts, both of Civil and
of Criminal Jurisdiction, and including Procedure
in Civil Matters in those Courts,

Fire Marshal’s Courl.—In Regina v. Coote, 1..R., 4 P.C.,
399, an Aet of the Quebee legislature constituted officers named
fire marshals for Quebee and Montreal respectively, with power
to inquire into the eanse and origin of fires occurring in those
cities; and conferred upon each of them “all the powers of any
judge of sessions, recorder or coroner, to smmmon before him
and examine upon oath all persons whom he deemed capable of
giving information, or giving evidence tonching or concerning
such fire

Objection having been taken at the trial that to constitute a
conrt such as that of a fire marshal was beyond the power of
the legislature, it was held by the Court of King's Bench that
the constitution of the court of fire marshal with the powers
given to it was within the eompetency of the legislature; and,
upon appeal to the Judieial Committee of the Privy Couneil,
this opinion was, of course, upheld.

Appeal—In Theberge v. Laudry, 2 A.C'., 102, there was an

application for special leave to appeal, and the question arose
1958—11}
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under the Quebee Controverted Elections Aect, 1875. By this
it was provided in effect that the Superior Court sitting in re-
view should determine whether a member whose election or
yeturn was complained of had been duly elected or declared
elected ; whether any other person, and who, had been duly
clected; whether the election was void, and all other matters
arising out of the petition or requiring to be determined. Tt
was further provided that the judgment should not be suseeptible
of appeal. It was urged that this latter provision did not take
away any prerogative right of the Crown, and that it might be
satisfied by holding that the intention of the legislature was that
there should be no appeal from the Superior Court to the Court
of Queen’s Bench in the province. Lord Cairns, L.C., p. 106,
said :—

* ¢ Their Lordships wish to state distinctly that they do not
desire to imply any doubt whatever as to the general principle,
that the prerogative of the Crown cannot be taken away except
by express words and they would be prepared to hold, as often
has been held before, that in any case where the prerogative
of the Crown has existed, precise words must be shown to take

away that prerogative. But, in the opinion of their Lordships,
o somewhat different question arises in the present case.

His Lordship proceeded to state that the Aect did not provide
for the docision of mere ordinary civil rights, but ereated an
entirely new and up to that time unknown jurisdiction in a par
tienlar court for the purpose of taking out, with its own consent,
of the Legislative Assembly and vesting in the Court that very
|N‘l'llli:|l‘ jlll'iu“x'linzl which up to that time had existed in the
Legislative Assembly, of deciding election petitions, and deter
mining the statns of those who claimed to be members of the
I.(‘;_'i~|;|li\l- .'\“l'mI'l_\'. This jnri-dirlinn was \IM to be ex
tremely special, one of its incidents or consequences being that
it shonld be exercised in such a way as to become speedily con-
clusive, and enable the constitution of the Legislative Assembly
to be known.

“Mis  Lordship, pp. 107-8, continued :—* Now, the
subject-matter, as has been said, of the legislation is extreme Iy
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peculiar. It concerns the rights and the privileges of the elec-
tors and of the Legislative Assembly to which they elect
members, Those rights and privileges have always, in every
colony, following the example of the mother country, been
jealously maintained and guarded by the Legislative Assembly.
Above all, they have been looked upon as rights and privileges
which pertain to the Legislative Assembly, in complete inde-
pendence of the Crown, so far as they properly exist. And it
would be a result somewhat surprising, and hardly in conson
ance with the general scheme of the legislation, if, with regard
to rights and privileges of this kind, it were to be found that in
the last resort the determination of them no longer belonged to
the Legislative Assembly, no longer belonged to the Superior
Court which the Legislative Assembly had put in its place, but
belonged to the Crown in Council, with the advice of the
advisers of the Crown at home, to be determined without refer
ence either to the judgment of the Legislative Assembly, or of
that court which the Legislative Assembly had substituted in its
place.

‘ These are considerations which lead their Lordships not in
any way to infringe, which they would be far from doing, npon
the general principle that the prerogative of the Crown, onece
established, cannot be taken away, except by express words: but
to consider with anxiety whether in the scheme of this levisla-
tion it ever was intended to ereate a tribunal which shonld have,
as one of its ineidents, the liability to be reviewed hy the Crown
under its prerogative. Tn other words, their Lordships have to
congider, not whether there are express words here taking away
prerogative, but whether there ever was the intention of
creating this tribunal with the ordinary incident of an appeal
to the Crown. Tn the opinion of their Lordships, adverting to
these considerations, the H0th section, which says that the judg-
ment shall not be snsceptible of appeal, is an enactment which
indicates clearly the intention of the legislature under this Aet,
~an Act which is assented to on the part of the Crown, and to
which the Crown, therefore, is a party—to create this tribunal
for the purpose of trying election petitions in a manner which
should make its decision final to all purposes, and should not
annex to it the incident of its judgment being reviewed by the
Crown under its prerogative,

‘In the opinion, therefore, of their Lordships, there is not
in this case, adverting to the peeuliar character of the enact-
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ment, the prerogative right to admit an appeal, and therefore
the petition must be refused.’

In Cushing v. Dupuy, 5 A.C., 409, the proceedings were
under the Dominion Insolvency Aet (38 V., e. 16), and
came before the Judicial Committee on appeal from the
Court of Queen’s Bench of Quebee. By s. 128 of the In-
solvency Act provision was made for appeals in the provinee of
Quebee, and by s. 28 of an amending Act (40 V., c. 41),
it was enacted that the judgment of the court to which
under s. 128 the appeal could be made should be final. This
court in the provinee of Quebec was the Court of Queen’s
Bench, and the questions considered were, first, as to whether
the Court of Queen’s Bench was right in holding that the appeal
to Her Majesty in Couneil given de jure by article 1178 of the
Code of Civil Procedure from final judgments rendered on
appeal by that Court was taken away by the said s 28;

and, secondly, if that were so, whether the power of the Crown,

by virtue of its prerogative, to admit the appeal was thereby

affected. The first of these questions was determined in the af-

firmative and the second in the negative. Their Lordships were

of opinion that the Parliament of Canada did not infringe the

exclusive powers given to the provincial legislatures by enact- |
ing that the judgment of the Court of Queen’s Bench in mat- {

! ters of insolvency shonld be final and not subjeet to the appeal :

! as of right to Her Majesty in Council, allowed by the said '

| { article, 1178, They were also of opinion that the enactment 1

}‘ did not infringe the Queen’s prerogative sinee it only provided i

i 1

! that the appeal to Her Majesty given by the Code, framed under
¥ ! the authority of the provineial legislature as part of the civil U
’ r ' procedure of the province, should not be applicable to judg- [
¥ : ments in the new proeeedings in insolveney which the Dominion ;II
| Act created, and that such a provision in no way trenches on a
] : the royal prerogative. b
' Their Lordships were of opinion that the word ‘final’ in n
‘ the amending Act was in effect an apt word to exclude appeals d
4 as of right to Ier Majesty, as well as appeals to the Supreme :”

Court of Canada.
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It was unnecessary, in their Lordships’ view, to consider
what powers might be possessed by the Parliament of Canada
to interfere with the royal prerogative since the amending sec-
tion did not propose to touch it, but they affirmed that upon
general principle the rights of the Crown could only be taken
away by express words. Their Lordships proceeded to review
the cases of Cuvillier v. Alywin, 2 Knapp's P.C., 72; in re
Louis Marois, 15 Moore’s P.C., 189, and Theberge v. Laudry,
2 A.C., 102, and they concluded, applying the principle of the
latter case to the enactment in question, that as the enactment
contained no words which purported to derogate from the pre-
rogative of the Queen to allow, as an act of grace, appeals from
the Court of Queen’s Bench in matters of insolvency, her
authority in that respect was unaffected by it.

The question as to the power of the federal legislature of
Australia to take away the prerogative right of Her Majesty
to allow appeals from the colony, was considered in the very
recent case of Webb v. Outtrim, 1907 A.C., where, pp. 91-2,
Lord Halsbury, delivering the judgment of the Judicial Com-
mittee, says:—

¢ With respect to the objection urged—both as a preliminary
objection and one of substance—to the hearing of the appeal at
all by this Board, their Lordships are disposed to adopt the
reasoning of the Supreme Court in giving leave to appeal. The
only basis upon which the objection can be suagested to be
founded is the Commonwealth Aect, and no dirct authority
under that Act has been shown. If, as Hodges, J. savs, there
is no direct authority, it is not reasonable to suppose that the
British Parliament ever intended so important an end to be
attained by indirect or circuitons methods. * In such an im-
portant matter direct authority wonld be given, or none at all,
and none is direetly given.” The learned Judge continues: “ 1
may further observe that the appeal to the King in Couneil was,
as a matter of history, one of the matters that was prominently
before the British legislature at the time it passed the Com-
monwealth Constitution Aet, and the extent to which a eitizen's
chanee of getting a hearing from that angnst tribunal is affected
is shown in ss. 73 and 74. Neither of these sections
authorizes the Commonwealth Parliament to take away the
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right in such a case as the one I am now considering, nor
does any other section directly give such authority, And I
think I might content myself by saying those two sec-
tions deal with this subject and do not authorize the Common-
wealth Parliament to deprive the subject of this right of
appeal against a judgment of the state Court, and no other
section gives such anthority.,” Their Lordships also concur in
what the same learned judge says at the end of his judgment :
“1If the federal legislature had passed an Aect which said that
hereafter there shall be no right of appeal to the King in
Couneil from a decision of the Supreme Court of Vietoria in
any of the following matters, and had then set out a number
of matters, ineluding that now under consideration, I should
have felt no doubt that such an Aect was outside the power of
that federal legislature, And in my opinion it is outside
their power to do that very thing in a roundabout way.”’

Parliament may impose Duties upon Provinecial Courts.-—

In Valin v. Langlois, 5 A.C., 115, it was contended, upon an

application for special leave, that the Dominion Controverted
Elections Aect of 1874, conferring upon the provineial courts
jurisdiction with respeet to eleetions to the House of Commons,
was ultra vires as affecting provincial powers of legislation
under s. 92 (14). Lord Selborne, delivering the judgment
of the Board, pp. 1189, said :—

“The controversy is solely whether the power which that
Parliament possesses of making provision for the mode of deter-
mining such questions has been competently or incompetently
exercised. The only ground on which it is alleged to have been
incompetently exercised is that by the 91st and 92nd clauses of
the Act of 1867, which distribute legislative powers between the
provineial and the Dominion legislatures, the Dominion Parlia
ment is excluded from the power of legislating on any matters
coming within those classes of subjects which are assigned ex-
clusively to the legislatures of the provinees, One of those
classes of subjects is defined in these words, by the 14th sub-
section of the H2nd clause:—* The administration of justice in
the provinee, including the constitution, maintenance and or-
ganization of provincial courts, both of eivil and of eriminal
jurisdietion, and ineluding procedure in eivil matters in those
courts.” The argument, and the sole argument, which has been
offered to their Lordships to induee them to come to the conelu-
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sion that there is here a serious question to be determined, is
that the Act of 1874, the validity of which is challenged, con-
travenes that partienlar provision of the 92nd seetion, which
exclusively assigns to the provineial legislatures the power of
legislating for the administration of justice in the provinces, in-
cluding the constitution, maintenance and organization of pro-
vineial courts of eivil and eriminal jurisdietion, and including
procedure in civil (not in eriminal) matters in those courts.
Now, if their Lordships had for the first time, and withont any
assistance from anything which has taken place in the colony, to
apply their minds to that matter, and even if the 41st seetion
were not in the Aet, it would not be quite plain to them that the
transfer of the jurisdiction to determine upon the right to seats
in the Canadian legislature—a thing which had been always
done, not by courts of justice, but otherwise—would come
within the natural import of those general words:—* The ad-
ministration of justice in the provinee, and the constitution,
maintenance and organization of provincial eourts, and pro-
cedure in civil matters in those courts.” Dut one thing at least
is clear, that those words do not point expressly or by any neces-
sary implication to the particular subject of election petitions;
and when we find in the same Aet another clause which deals
expressly with those petitions there is not the smallest diffienlty
in taking the two clauses together and placing upon them botl:
a consistent construetion.’

His Lordship proceeded to state that there was nothing in
the case to raise a doubt as to the powers of the Dominion
Parliament to impose new duties or confer new powers upon
existing provinecial courts in respect of matters which do not
come within the classes of subjects assigned exclusively to the
local legislatures, Lord Selborne’s view appears to have been
that Parliament can confer any jurisdiction upon a provineial
court which a loeal legislature cannot eonfer, although, doubt-
less, the constitution of a court is affected by the enlarging of
its powers,!

Tax upon Exhibits filed in Court.—In Attorney-General for
Quebee v. Reed, 10 A.C., 141, the question was whether a duty
of ten cents imposed by the Aet of Quebece, 43-44 V., ¢. 9, upon
every exhibit filed in court in any action pending therein

See Lord Selborne’s observations quoted under s. 41, supra, pp.

15-6.
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conld be supported under s. 92 (14). Lord Selborne, L.C,,
delivering the judgment of the Committee, pp. 144-5, said :—

‘One of the things which are to be within the powers
of the provincial legislatures—within their exclusive powers—
is the administration of justice in the province, including the
constitution, maintenance and organization of provineial
courts, and including the procedure in civil matters in the
courts, Now it is not necessary for their Lordships to deter-
mine whether, if a special fund had been created by a pro-
vincial Act for the maintenance of the administration of jus-
tice in the provineial courts, raised for that purpose, appropri-
ated to that purpose, and not available as general revenue for
general provincial purposes, in that case the limitation to direct
taxation would still have been applicable. That may be an im-
portant question which will be considered in any case in which
it may arise; but it does not arise in this case. This Act does
not relate to the administration of justice in the province; it
does not provide in any way, directly or indirectly, for the
maintenance of the provincial courts; it does not purport to
be made under that power, or for the performance of that duty.
The subject of taxation, indeed, is a matter of procedure in the
provineial courts, but that is all. The fund to be raised by
that taxation is carried to the purposes mentioned in the 2nd
sub-section ; it is made part of the general consolidated revenue
of the province. It, therefore, is precisely within the words
“taxation in order to the raising of a revenue for provineial
purposes.” If it should greatly exceed the eost of the adminis
tration of justice, still it is to be raised and applied to general
provineial purposes, and it is not more specially applicable for
the administration of justice than any other part of the general
provineial revenne, Their Lordships, therefore, think that it
cannot be justified under the 14th sub-section.’

Judges, Officers, ete.~In the Queen’s Counsel ('ase, 1898
A.C., 247, Lord Watson, delivering the judgment of the
Board, said that by the combined effect of s. 92 (1), (4) and
(14), it was entirely within the diseretion of the provineial
legislature to determine by what officers the exeentive govern-
ment of the provinece should be represented in its conrts of law
or elsewhere, and to define the duties, powers and privileges of

these officers,

Lord Watson, pp. 254-5, further said :—
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‘The enactments of s. 92, sub-s. 14, confer upon the
provineial legislature in wide and general terms power to
regulate the constitution and organization of all courts of law
in the province, civil or eriminal, It is no doubt true that with
two exceptions, these being the Courts of Probate in Nova
Scotia and New Brunswick, the appointment of the judges of
the superior, distriet, and county courts in each province is
committed to the Governor-General of Canada by s. 96, subject
te the condition that, until the laws of the provinces are made
uniform, these judges must be sclected from the bar of the
provinee in which the appointment is made. And, by s. 100,
the right to fix the salaries, allowances, and pensions of these
judges, except in the case of the Courts of Probate in Nova
Scotia and New Brunswick, is vested in the Parliament of
Canada, upon which there is also imposed the duty of providing
the salaries, allowances, and pensions so fixed. But in all other
respects the courts of each provinee, including the judges and
the officials of the court, together with those persons who
practise before them, are subject to the jurisdiction and control
of the provineial legislature; thet legislature and no other has
the right to preseribe rules for tie qualifications and admission
of practitioners, whether they be pleaders or solicitors.’

15. The Imposition of Punishment by Fine, Penalty,
or Imprisonment for enforecing any Law of the
Provinee made in relation to any Matter coming
within any of the Classes of Subjects enumerated
in this Section.

Provincial Criminal Law.—In Russell v. The Queen, 7
A.C., 840, Sir Montagne Smith, delivering the judgment of
the Board, said :—

‘It was argned by Mr, Benjamin that if the Aet related to
eriminal law, it was provincial eriminal law, and he referred to
subs, 15 of s, 92, viz:—* The imposition of any punishment
by fine, penalty or imprisonment for enforcing any law of
the provinee made in relation to any matter coming within any
of the classes of subjects ennmerated in this seetion.” No donbt
this argument would be well founded if the prineipal matter of
the Aei could be bronght within any of these elasses of subjects,’

It wonld seem to follow from this, as already pointed out,
that there is a field of eriminal legislation competent to a local
legislature, but incompetent to the Dominion Parliament.
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Hard Labour.—In Hodge v. The Queen, 9 A.C., 117, it was
urged that the Ontario legislature had no power to impose
imprisonment at hard labour for breach of rules or by-laws of
the License Commission, and eould eonfer no authority to do so.
Sir Barnes Peacock, delivering the judgment of the Committee,
p. 133, said:—* If, as their Lordships have decided, the sub-
jects of legislation eome within the powers of the provincial
legislature, then No. 15 of s 92 of the British North
Ameriea Act, which provides for * the imposition of punish-
ment by fine, penalty or imprisonment, for enforcing any law
of the province made in relation to any matter coming within
any of the classes of subjects enumerated in this section,” is
applicable to the case before us, and is not in conflict with No.
27 of s. 91; under these very general terms, “ the imposition
of punishment by imprisonment for enforcing any law,” it
seems to their Lordships that there is imported an authority to
add to the confinement or restraint in prison that which
is generally incident to it—* hard labour”; in other words,
that ““ imprisonment ” there means restraint by econfinement in
a prison, with or without its usnal accompaniment, “hard
labour.”

‘* The provineial legislature having thus the authority to im-
pose imprisonment with or without hard labonr, had also power
to delegate similar authority to the municipal body which it
created, called the License Commissioners,’

16. Generally all Matters of a merely local or private
Nature in the Province,

Private and Local Society—In L'Union St. Jacques v.
Belisle, 1.R., 6 P.C., 31, the question arose as to the validity
of a statute of the legislature of Quebee dealing with the
powers of a society known as L'Union St. Jacques de Montreal,
This Aet, taking notice of a certain state of embarrassment re
sulting from what it deseribed in substance as improvident
regulations of the society, imposed a forced commutation of
their existing rights upon two widows, who, at the time the Act
was passed, were annuitants of the society under its rnles, re
serving to them the rights so eut down in the futnre possibl
event of the improvement up to a certain point of the affairs of

the society.
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It was held by the Committee that this legislation was com-
petent to the legislature in the execution of the power con-
ferred by section 92 (16).

Lord Selborne, p. 35, said, referring to this enumeration :—
“1f there is nothing to eontrol that in the 91st section it would
seemn manifest that the subject-matter of this Aet, the 33 V., .
58, is a matter of a merely local or private nature in the pro-
vinee, because it relates to a benevolent or benefit society incor-
porated in the city of Montreal within the provinece which
appears to consist exclusively of members who would be subject
prima facie to the control of the provincial legislature, . .

. Clearly this matter is private; clearly it is local, so far as
locality is to be considered, because it is in the provinee, and in
the eity of Montreal.

Lord Selborne proceeded to state that—* Unless, therefore,
the general effect of that head of s. 92 is for this purpose
qualified by something in s. 91, it is a matter not only
within the competeney, but within the exclusive competency of
the provineial legislature. Now, s 91 qualifies it un-
doubtedly, if it be within any one of the different classes of sub
jects there specially enumerated ; because the last and conelud
ing words of & 91 are:—“ And any matter coming within
any of the classes of subjeets enumerated in this section shall
not be deemed to come within the class of matters of a local or
private nature comprised in the ennmeration of the classes of
subjects by this Act assigned exclusively to the legislatures of
the provinees.,”  DBut the onus is on the respondent to show that
this, being of itself of a loeal or private nature, does also come
within one or more of the classes of subjects speeially enumer-
sted in the 91st section.’

Loecal Tacation.~—In Dow v. Black, L.R., 6 P.C., 282
Sir James Colville, delivering the judgment, having decided
that a provireial legislature had power to impose direct
taxes for a local purpose npon a particnlar locality as a
matter of direet taxation within the provinee, stated that
even if the legislation did not fall within the 2nd article
of & 92 it wonld ('II‘H".\‘ be a law relating to a matter

of a merely local or private nature within the meaning
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of the 9th article of s 92, and therefore legislation which
the provincial legislature was competent to pass, unless its
subject-matter eould be distinetly shown to fall within one or
other of the classes of subjects specially enumerated in s. 91;
and this view his Lordship stated was in accordance with
the ruling of the Committee in L'Union St. Jacques de Mont-
real v. Belisle L.RR., 6 P.C., 31.

The reference to the 9th article is probably a mistake.
Doubtless his Lordship intended instead to refer to the 16th
article,

The Liquor Traffic—In Russell v. The Queen, T A.C.,
840-2, Sir Montague Smith, delivering the judgment of the
Board, said :—* It was lastly contended that this Act fell within
sub-s. 16 of s, 92— Generally all matters of a merely local or
personal (sic) nature in the province.”

* It was not, of course, contended for the appellant that the
legislature of New Brunswick could have passed the Act in
question, which embraces in its enactments all the provinces;
nor was it denied, with respeet to this last contention, that the
Parliament of Canada might have passed an Act of the nature
of that under discussion, to take effect at the same time through-
out the whole Dominion. Their Lordships understand the con-
tention to be that, at least in the absence of a general law of
the Parliament of Canada, the provinces might have passed a
local law of a like kind, each for its own province, and that, as
the prohibitory and penal parts of the Aet in question were to
come into force in those counties and cities only in which it
was adopted in the manner preseribed, or, as it was said, “ly
local option,” the legislation was in effeet, and on its face, upon
a matter of a merely loeal nature. The judgment of Allen, C.J.,
delivered in the Supreme Court of the provinee of New Bruns-
wick, in the case of Barker v. The City of Fredericton, 3 P.
& B. 139, which was adverse to the validity of the Aet in ques-
tion, appears to have been founded npon this view of its en-
actments, The learned Chief Justice says:—* Had this Act
prohibited the sale of liquor, instead of merely restricting and
regulating it, I should have had no donbt about the power of
the Parliament to pass such an Aect: but T think an Aet which
in effect authorizes the inhabitants of each town or parish to
regulate the sale of liquor, and to direct for whom, for what
purposes, and under what conditions spirituous liquors may

tl
de
de
io

th

in
P
a
di
th
me
th
no
vis
cat
i]u
loc
the



Local and Private Matlers. 175

be sold therein, deals with matters of a merely local nature,
which, by the terms of the 16th sub-section of s. 92 of the
British North America Act, are within the exelusive control
of the local legislature,

¢ Their Lordships cannot concur in this view. The declared
object of Parliament in passing the Aect is that there should
be uniform legislation in all the provinces respecting the traffic
in intoxieating liquors, with a view to promote temperance
in the Dominion. Parliament does not treat the promotion of
temperance as desirable in one provinee more than in another,
but as desirable everywhere throughout the Dominion. The
Act, as soon as it was passed, became a law for the whole
Dominion, and the enactments of the first part, relating to the
machinery for bringing the second part into force, took effect
and might be put in motion at once and everywhere within it.
[t is true that the prohibitory and penal parts of the Act are
only to come into foree in any county or city upon the adoption
of a petition to that effect by a majority of electors, but this
conditional application of these parts of the Act does not con
vert the Aect itself into legislation in relation to a merely loeal
matter. The objects and scope of the legislation are still
general, viz., to promote temperance by means of a nniform
law throughout the Dominion.

‘ The manner of bringing the prohibitions and penalties of
the Act into force, which Parliament has thought fit to adopt
does not alter its general and uniform character. Parliament
deals with the subject as one of general concern to the Domin-
ion, upon which uniformity of legislation is desirable, and
the Parliament alone ean so deal with it.  There is no ground
or pretense for saying that the evil or vice struck at by the Act
in question is local, or exists only in one province, and that
Parliament, under colonr of general legislation, is dealing with
a provineial matter only. It is, therefore, unnecessary to
discuss the considerations which a state of eireumstances of
this kind might present. The present legislation is clearly
meant to apply a remedy to an evil which is assumed to exist
throughout the Dominion, and the local option, as it is called,
no more localizes the subject and scope of the Act than a pro-
vision in an Aect for the prevention of contagious diseases in
cattle, that a public officer should proclaim in what distriets it
should come in effect, would make the statute itself a mere
local law for each of these districts. In statutes of this kind
the legislation is general, and the provision for the special
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application of it to particular places does not alter its to |
character.’ pov

In Hodge v. The Queen, 9 A.C., 117, the Liquor License P

Act of Ontario, R.8.0., 1877, e 181, provided by s 4 .
that the License Commission might make regulations i1
for determining, among other things, the conditions and tior
qualifications requisite for tavern and shop licenses within the tavi
municipality for the sale of spiritucus and fermented liquors;
for limiting the number of these licenses, and for regulating the !‘I‘ll»ll
taverns and shops to be licensed. By s. 5 the Commission was the
authorized to impose penalties for infraction of any such resolu- ihyes
tion. A resolution was passed in pursnance of this authority pro- sion
hibiting any bowling-alley, billiard or bagatelle table to be used Lay
or like games to be played in any licensed tavern or shop during
the time prohibited for the sale of liquor, and that persons
guilty of infraction of the resolution should be subject to a
penalty, and in default of payment to imprisonment with hard
labour, The appellant, the holder of a retail license, was con- On
vieted of permitting a billiard table to be used within the period
prohibited by the resolution.

Sir Barnes Peacock, delivering the judgment of the Com-
mittee, pp. 130-1, said:—* Their Lordships proceed now to
consider the subject matter and legislative character of
ss. 4 and 5 of the Liquor License Act of 1877, c. 181, Re-
vised Statutes of Ontario. That Aet is so far confined
in its operation to municipalities in the provinee of Ontario,
and is entirely loeal in its character and operation. It author-
izes the appointment of license commissioners to act in each
municipality, and empowers them to pass under the name of
resolutions, what we know as by-laws, or rules to define the con-
ditions and qualifications requisite for obtaining tavern or shop
licenses for sale by retail of spirituous liquors within the muni-
cipality ; for limiting the number of licenses; for declaring that
a limited number of persons qualified to have tavern licenses
may be exempted from having all the tavern accommadation re-
quired by law, and for regulating licensed taverns and shops, for
defining the duties and powers of license inspectors, and to im-
pose penalties for infraction of their resolutions. These seem
to be all matters of a merely loeal nature in the province, and
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to be similar to, though not identical in all respeets with, the
powers then belonging to municipal institutions under the
previously existing laws passed by the local parliaments.

* Their Lordships consider that the powers intended to be
conferred by the Act in question, when properly understood, are
te make regulations in the nature of police or municipal regula-
tions of a merely local character for the good government of
taverns, ete., licensed for the sale of liquors by retail and such
an arve ealeulated to preserve, in the municipality, peace and
publie decency, and repress drunkenness and disorderly and
riotous conduct.  As such they cannot be said to interfere with
the general regulation of trade and commerce which belongs to
the Dominion Parliament, and do not confliet with the provi-
sions of the Canada Temperance Act, which does not appear to
Lave as yet been locally adopted.

* The subjects of legislation in the Ontario Aet of 1877, ss.
+ and 3, seem to come within the heads Nos. 8, 15 and 16 of
s. 92 of DBritish North America statute, 1867,

*Their Lordships are therefore of opinion that in relation
to <, 4 and 5 of the Aect in question, the legislature of
Ontario acted within the powers conferred on it by the imperial
Act of 1867, and that in this respect there is no confliet with
the powers of the Dominion Parliament.’

Sir Barnes Peacock, in the same ease, p. 133, stated
further:—* Many other objections were raised on the part of
the appellant as to the mode in which the license commission-
ers exereised the authority conferred on them, some of which do
not appear to have been raised in the Court below, and others
were disposed of in the course of the argument, their Lordships
being elearly of opinion that the resolutions were merely in the
nature of municipal or police regulations in relation to licensed
houses, and interfering with liberty of action to the extent ouly
that was necessary to prevent disorder and the abuses of lignor
licenses,” !

In the Prohibition Case, 1896 A.C., 3645, Lord Watson,
delivering the judgment, said:—

*The only enactments of s. 92 which appear to their Lord
ships to have any relation to the anthority of provineial legis-
latures to make laws for the snppression of the liguor traffie are
to be found in Nos. 13 and 16, which assign to their exelusive
Jurisdietion, (1) * Property and ecivil rights in the provinee,”

'Lord Watson said in the Prohibition Case, 1896 AC,, , that the
Board held in Hodge v, The Queen that these regulations were autnorized
hy . 02 (9), supra, p. 141,

1058—12
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and (2) “Generally all matters of a merely local or private
nature in the provinee.” A law which prohibits retail transac
tions and restricts the consumption of liquor within the ambit
of the province, and does not affect transactions in liquo
between persons in the provinee and persons in other provinees
or in forcign countries, concerns property in the provinee which
would be the subject-matter of the transactions if they were not
prohibited, and also the eivil rights of persons in the
provinee. It is not impossible that the vice of intemperance
may prevail in particular localities within a provinee to such an
extent as to constitute its cure by restrieting or prohibiting the
sale of liquor a matter of a merely loeal or private nature, and
therefore falling prima facie within No, 16, In that state of
matters, it is eonceded that the Parliament of Canada could not
imperatively enact a prohibitory law adapted and confined to
the requirements of loealities within the provinee where prohibi
tion was urgently needed.

It is not necessary for the purposes of the present appeal to
determiné whether provineial legislation for the suppression of
the liquor traffie, confined to matters which are provincial or
local within the meaning of Nos. 13 and 16, is anthorized by the
one or by the other of these heads. It eannot, in their Lord
ghips” opinion, be logically held to fall within both of them. Tn
8. 92, No, 16, appears to them to have the same office which the
general enactment with respeet to matters eoncerning the peace,
order, and good government of (fanada, o far as supplementary
of the ennmerated subjects, fulfils in s 91, Tt assigns to the
provineial legislature all matters in a provineial sense loeal or
private whieh have been omitted from the preceding enmmera
tion, and althongh its terms are wide enongh to ecover, they were
obviously not meant to inelnde provineial legislation in velation
to the elasses of subjects alveady enumerated.’

In the same case, p. 371, Lord Watson, with reference to
questions 3 and 4, which had heen submitted, gave the follow-
ing answers :—

“Question 3.—Tlas a provineial legislature jurisdietion to
prohibit the manufacture of spirituons, fermented or other in
toxieating liquors within the provinee?

¢ Answer.—In the absence of conflicting legislation by the
Parliament of Canada, their Lordships are of opinion that the
provineial legislatures would have jurisdiction to that effect if
it were shown that the mannfacture was earried on under such
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cirenmstances and eonditions as to make its prohibition a merely
local matter in the provinee,

*Question 4—Ilas a provineial legislature jurisdietion to
prohibit the importation of such liquors into the provinee

*Answer,—Their Lordships answer this question ia the
negative. It appears to them that the exereise by the provineial
legislature of such jurisdiction in the wide and general terms in
which it is expressed would probably trench upon the exelusive
authority of the Dominion Parliament.’

In Attorney-General of Manitoba v. Manitoba License-
Holders’ Association, 1902 A.C., 73, the following question was
submitted to the Court of King’s Beneh of Manitoba by the
Lieutenant-Governor in Couneil and argned upon appeal before
the Judicial Committee:—* ad the Legislative Assembly of
Manitoba jurisdietion to enact the Liquor Aet, and if not in
what particular or respeet has it exceeded its power ¢

The Liquor Act here referred to is the Manitoba statute
63-64 V., e, 22,

Lord Maenaghten, delivering the judgment of the Com-
wittee, pp. 77-80, said:—

‘ The question at issue depends on the meaning and effect of
those seetions in the British North Awmeriea Aet, 1867, whieh
provide for the distribution of legislative powers between the
Dominion and the provinces. The subject has been disenssed
before this Board very frequently and very fully.  Mindful of
adviee often quoted  (see Cilizens Insurance Company v.
Parsons, 1851, T A.C., 109), but not perhaps always followed,
their Lordships do not propose to travel beyond the particular
case before them.

*The drink question, to nse a common expression which is
convenient if not altogether acenrate, is not to be found speei
fically mentioned cither in the classes of subjects ennmerated in
s 01 and assigned to the legislature of the Dominion, or
in those enumerated in & 92 and thereby appropriated to
provineial legislatures.  The omission was probably not aeei-
dental.  The result has been somewhat remarkable.  On the
one hand, according to Russell v, Req., T A.C., 829, it is com-
petent for the Dominion legislature to pass an Aet for the
suppression of intemperance applicable o all parts of the
Dominion, and when duly brought into operation in any par

1958123
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ticular district deriving its eflicacy from the general authority
vested in the Dominion Parliament to make laws for the peace,
order and good govermment of Canada. On the other hand,
according to the decision in Attorney-General for Ontario v.
Attorney-General for the Dominion, 1896 A.C., 348, it is not
incompetent for a provineial legislature to pass a measure for
the repression, or even for the total abolition of the liguor tratlic
within the provinee, provided the subject is dealt with as a
matter * of a merely local nature ™ in the provinee, and the Act
itself is not repugnant to any Aet of the Parliament of Canada.
“In delivering the judgment of this Board in the case of
Attorney-General for Ontario v. Altorney-General fur the
Dominion, supra, Lord Watson expressed a decided opinion
that provineial legislation for the -nppn~-mu of the liquor
traftic could not be supported under either No. 8 or No.
9 of s 92, His Lordship observed that the only enactments
of that section which appeared to have any relation to
such legislation were to be found in Nos. 13 and 16, which
assigned to the exclusive jurisdietion of provineial legislatures
(1) * Property and ecivil rights in the provinee,” and (2)
* Generally all matters of a merely local or private nature in the
provinee.” e added that it was not necessary for the purpose of
that anpeal to determine whether such legislation was authorized
Iy the one or by the other of these heads, Although this particular
question was thus left apparently undecided, a careful l""“\'l
of the judgment leads to the conclusion that, in the opinion of
the Board, the case fell under No. 16 rather than under No. 13,
And that seems to their I,nnl~h||»~ to be the better opinion. In
ating for the suppression of the liquor traffic the objeet in

' is the abatement or prevention of a loeal evil, rather than
the regulation of property and eivil rights, thongh, of eourse, no
sneh legislation can be carried into effeet without nmrh-lm"
more or less with * property and eivil rights in the provinece,”
Indeed, if the case is to be regarded as dealing with natters
within the elass of subjeets (-nmnm':mul in No. 13, it might he
questionable whether the  Dominion legislature could have
authority to interfere with the exelusive |n||~xh(1|nn of the pr
vinee in the matter.

“The controversy, therefore, seems to be narrowed to this
one point: Is the ~ul>)w t of the Liguor Act a matter “ of a merely
Joeal nature in the provinee ™ of Manitoba, and does the Liquor
Act deal with it as such? The judgment of this Doard in the
case of Allorney-Geneval for Onlarvio v. Attorney- General for
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the Dominion, 1896 A.C., 348, has relieved the case from
some, if not all, of the diffienlties which appear to have pre
sented themselves to the learned judges of the Court of King's
Bench. This Board held that a provineial legislature has juris-
dietion to restrict the sale within the provinee of intoxicating
liquors so long as its legislation does not conflict with any legis
lative provision which may be competently made by the Parlia
ment of Canada, and which may be in force within the proviuce
or any district thereof. It held, further, that there might he
circumstances (sce report to Her Majesty, May 9, 1506) in
which a provineial legislature might have jurisdiction to pro
Libit the manufacture within the provinee of intoxicating
liquors and the importation of such liguors into the proviuce,
For the purposes of the present question it is immaterial to in
quire what those cirenmstances may be.  The judgment, there
fore, as it stands, and the report to Ier late Majesty consequent
thereon, show that in the opinion of this tribunal matters which
are ** substantially of local or of private interest ™ in a provinee
—matters which are of a local or private nature * from a pro-
vineial pninl of view,” to use expressions to be found in the
judgment—are not exeluded from the eategory of ** matters of a
merely local or private nature,” beeanse legislation dealing with
them, however earefully it may be framed, may or must Lave
an effeet outside the limits of the provinee, and may or mnst
interfere with the sources of Dominion revenne and the indus
trial pursuits of persons licensed under Dominion statutes to
carry on particular trades.

*The Liquor Aet proeeeds upon a recital that * it is expedi-
ent to snppress the liquor traffie in Manitoba by prohibiting pro-
vincial transactions in liquor.” That is the declared object of
the legislature set out at the commencement of the Aet.  To-
wards the end of the Act there occurs this seetion: “ 119, While
this Aet is intended to prohibit and shall prohibit transaetions
in liquor which take place wholly within the provinee of Mani-
toba, except under a license, or as otherwise snecially provided
by this Aet, and restriet the consmmption of liguor within the
limits of the province of Manitoha, it shall not affeet and is not
intended to affect bona fide transactions in liquor between a
person in the provinee of Manitoba and a person in another
provinee or in a foreign country, and the provisions of this Aet
ghall be constrned accordingly.”

¢ Now that provigion is as much part of the Aet as any other
section eontained in it. Tt must have its full effect in exempting
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from the operation of the Act all bona fide transactions in liquor
which come within its terms. It is not necessary to go through
the provisions of the Act. It is enongh to say that they are
extremely stringent—more stringent probably than anything
that is to be found in any legislation of a similar kind. Unless
the Act becomes a dead letter, it must interfere with the revenue
of the Dominion, with licensed trades in the province of Mani-
toba, and indirectly at least with business operations beyond the
limits of the provinee. That seems clear. And that was sub
stantially the ground on which the Court of King’s Bench de-
clared the Aet unconstitutional. Dut all objections on  that
score are in their Lordships’ opinion removed by the judgment
of this Board in the case of Attorney-General for Onlario v.
Attorney-General for the Dominion, supra. Having atten-
tively considered the very able and elaborate judgments of
Killam, C.J., and Bain, J., in which Richards, J., concurred,
and the arguments of counsel in support of their view, their
Lordships are not satisfied that the legislature of Manitoba has
transgressed the limits of its jurisdietion in passing the Liquor
Aet.’

The general result in this decision follows logieally enongh
from the judgment of the Doard in the Prohibition (Case.
But it is to be regretted, having regard to the reasoning of
the Committee in that case, that Lord Maenaghten did
not explain the gronnds upon which the Committee considered
it doubtful whether the Dominion Parliament would
have authority to interfere with the exclusive jurisdietion of
the provinees in relation to the suppression of the liquor
traflic if the provincial legislation were to be regarded as
referable to matters within the power stated in s 92 (13)
“Property and eivil rights in the provinee,” rather than in
s. 92 (16) ‘Generally all matters of a merely loeal or

private nature in the provinee.” It was held in the Prohibi-
tion ('ase, as Lord Macnaghten observes, that the prohibitory

legislation in question in that case fell within the enwmerations
(13) or (16) of s 92, although, in the opinion of their
Lordships, it was not necessary to determine within which of
these enumerations the subject was embraced. Lord Watson

proceeded to hold, however, that in these civcumstanees the pro-
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hibitory legislation enacted by the Canada Temperance Aect in
the execution of the general unennmerated powers of the Dom-
inion would override the provineial legislation in any loeality
where the former was brought into foree. It is diffienlt, there-
fore, without explanation, which the Judicial Committee alone
is competent to give, to aseertain why there shonld be a differ-
ence in the effect of Dominion legislation as to a provineial en-
actment, whether the latter were justified under s 92 (13)
or (16).

It is true that Lord Watson says in the Prohibition Case,
p. 365, that in s 92, article 16 has the same office which
the general enactment with respect to matters concerning the
peace, order and good government of Canada, so far as
supplementary of the ennmerated subjects, fulfils in = 901;
that it assigns to the provineial legislatures all matters in a pro
vineial sense loeal or private omitted from the preceding
enumerations, and that it was not meant to inelude the provin-
cial powers already enumerated.  The fact remains, neverthe-
less, that whatever is included in the 16th enumeration is
within the exclusive legislative anthority of the provinees; and
the coneluding paragraph of s 91 applies, as has been shown,
to the first fifteen enumerations of s. 92 in the same manner
and to the same extent as it applies to the 16th enumeration.
The general character of article 16 does not therefore appear
to afford an explanation.

It is to be observed upon the anthority of the two last-
quoted eases that a matter may be merely loeal or private for
the purposes of s, 92 (16), although it is provineial or publie
as to the area or interest which it affects,

General Scope and Effect of ss. 91 and 92.—1laving thus
completed a review of the observations of their Lordships ex-
plaining certain of the particular powers conferred upon Par-
liament and the loeal legislatures by the separate articles of
ss. 91 and 92, it will be convenient, before considering the
later seetions, to refer to or extract certain passages from
the judgments of their Lordships in which have been discussed
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the general constitution of the Parliament and the local legisla-
tures as affected by ss. 91 and 92, the general scope and effect
of the sections, and the principles by which they are to be
constred.!

In The Queen v. Burah, 3 A.C., 903-5, Lord Selborne,
referring to the judgment appealed from of the High Court at
Caleutta, said that the Indian legislature seemed to be regarded
as in effeet an agent or delegate acting under a mandate from
the imperial Parliament which must in all cases be executed
diveetly by itself, e said that that opinion rested upon a
mistuken view of the powers of the Indian legislature and of
the nature and prineiples of legislation. His Lordship pro-
ceeded ;

*The Indian legislature has powers expressly limited by
the Act of the imperial Parliament which ereated it, and it can,
of course, do nothing beyond the limits which eirenmserile
these powers, But, when acting within those limits, it is not
in any sense an agent or delegate of the imperial Parliament,
Lut has, and was intended to have, plenary powers of legislation,
as large, and of the same nature, as those of Parliament itself,
The established courts of justice, when a question arises
whether the preseribed limits have been exeeeded, must of neces
sity determine that question; and the only way in which they
can properly do so, is by looking to the terms of the instrument
by which, affirmatively, the legislative powers were created, and
by which, negatively, they are restricted. Tf what has been
done is legislation, within the general scope of the affirmative
words which give the power, and if it viclates no express condi
tion or restriction by which that power is limited (in which
eategory wonld, of course, be included any Act of the imperial
Parliament at variance with it), it is not for any court of
justice to inquire further or to enlarge constructively those
conditions and resirietions,”

In Hodge v. The Queen, 9 A.C., 131-2, Sir DBarnes
Peacock, delivering the judgment of the Committee, said:—

¢ Assuming that the loeal legislature had power to legislate
to the full extent of the resolutions passed by the license com-
missioners, and to have enforced the observance of their
enactments by penalties and imprisonment with or without

' Ree, in eddition to the other authorities hc sre quoted, the Probibition
Case, 18% AC., 38, discussed supra, pp. 1560,




Nections 91 and 92—eneral Intention, 185

hard labour, it was further contended that the imperial Parlia-
ment had conferred no authority on the local legislature to
delegate those powers to the license commissicners or anv other
persons, In other words, that the power conferred hy the im-
perial Parliament on the local legislature should he exercised
in full by that body, and by that body alone. The maxim,
delegatus non potest delegare, was relied on,

* It appears to their Lordships, however, that the objection
thus raised by the appellants is founded on an entire miscon-
ception of the true character and position of the provineial
legislatures, They are in no sense delegates of or acting under
any mandate from the imperial Parliament.  When the British
North America Act enacted that there should be a legislature
for Ontario, and that its Legislative Assembly should have
exclusive anthority to make laws for the provinee and for pro-
vincial purposes in relation to the matters enumerated in s.
92, it conferred powers not in any sense to be exercised by dele
gation from or as agents of the imperial Parliament, but
authority as plenary and as ample within the limits preseribed
by s 92 as the imperial Parliament in the plenitude of its
power possessed and conld bestow. Within these limits of sub-
jeets and area the local legislature is supreme, and has the
same anthority as the imperial Parliament, or the Parliament
of the Dominion, would have had under like eirenmstances to
confide to a municipal institution or body of its own ereation
authority to make by-laws or resolutions as to suhjeets specified
in the enactment, and with the objeet of earrving the enanctment
into operation and effeet.

It is obvions that such an authority is ancillary to legisla-
tion, and without it an attempt to provide for varving details
and machinery to earry them out might become oppressive, or
absolutely fail. The very full and very elaborate judgment of
the Court of Appeal contains abundance of precedents for this
legislation entrusting a limited diseretionary anthority to others,
and has many illustrations of its necessity and eonvenience,
Tt was argued at the bar that a legislature committing import-
ant regnlations to agents or delegates effaces itself. That is not
so. It retains its powers intact, and ean, whenever it pleases,
destroy the agency it has ereated and set up another or take the
matter directlv into its own hands.  Tlow far it hall seck the
aid of subordinate agencies, and how lone it shall eontinue
them, are matters for each legislature, and not for conrts of
law, to decide.

i
|
|
|
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In Liquidators of the Maritime Bank of Canada v. Receiver-
General of New Brunswick, 1592 A.C., 441-3, Lord Watson,
delivering the judgment of the Committee, said :—

‘The object of the Act was neither to weld the provinees
into one nor to subordinate provincial governments to a
central authority, but to ereate a federal government in which
they should all be represented, entrusted with the exclusive
administration of affairs in which they had a common interest,
cach province retainig its independence and autonomy. That
object was accomplished by distributing between the Dominion
and the provinces all powers, executive and legislative, and all
public property and revenues which had previously belonged
to the provinces, so that the Dominion government should be
vested with such of these powers, property, and revenues as

were necessary for the due performance of its constitutional
functions, and that the remainder should be retained hy th
provinees for the purposes of provineial government. But, in
so far as regards those matters which, by s. 92, are specially
reserved for provineial legislation, the legislation of each pro
vinee continues to be free from the control of the Dominion
and as supreme as it was before the passing of the Aet. 1In
Hodge v. The Queen, 9 A.C., 117, Lord Fitzgerald, delivering
the opinion of this Board, said: “When the DBritish Nortl
America Act enacted that there should be a legislature for
Ontario, and that its Legislative Assembly should have exeln
sive authority to make laws for the provinee and for provineial
purposes in relation to the matters enumerated in s 92, it
conferred powers not in any sense to he exercised by delegation
from or as agents of the imperial Parliament, but authority as
plenary and as ample within the limits preseribed by s. 92
as the imperial Parliament in the plenitude of its power pos
sessed and ecould bestow.  Within these limits of subjeet and
arca, the loeal legislature is supreme, and has the same
authority as the imperial Parliament, or the Parliament of
the Dominion.”  The Aet places the constitutions of all pro
vinees within the Dominion on the same level ; and what is true
with respeet to the legislature of Ontario, has equal applica
tion to the legislature of New DBrunswick.

‘It is elear, therefore, that the provineial legislature of
New DBrunswick does not oceupy the subordinate position which

was aseribed to it in the argument of the anvellants, Tt de-
rives no authority {from the government of Canada, and itz
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status is in no way analogous to that of a municipal institution,
which is an authority constituted for purposes of local
administration. It possesses powers, not of administration
merely, but of legislation in the strictest sense of that word;
and, within the limits assigned by s. 92 of the Act of 1867,
these powers are exclusive and supreme. It would require very
express language, such as is not to be found in the Act of 1867
to warrant the inference that the imperial legislature meant to
vest in the provinees of Canada the right of exercising supreme
legislative powers in which the British Sovercign was to have
no share.

There is, it is conceived, an inaceuracy in the statement that
the Dominion is vested with such of the powers (executive
and legislative), property and revenues as are necessary
for the due performance of its constitutional funections, and
that the remainder is retained by the provinces for the
purpose of provineial government.  So far as concerns legis-
lative powers, these are, by the operation of ss. 91 and 92,
assigned in general terms to the Dominion, and the provineial
powers are limited to those ennmerated. Seetions 12 and 65 dis-
tribute the statutory exeentive powers existing at the Union,
The publie property and revenues are also assigned generally to
the Dominion by the combined effect of s, 102, and the follow
ing sections of that group relating to the distribution of rev-
enues and assets, although as to lands, mines, minerals and)
royalties, the general provision is, by s 109, in favour of the
provinees, while the Dominion by the preceding section takes
only certain enumerated property.

In L'Union St. Ja: ques v, Belisle, 1L.R., ¢ P.C., 35, Lord
Selborne, delivering the judgment of the Board, said:

¢ The scheme of the 91st and 92nd sections is this. DBy the
91st seetion some matters—and their Lordships may do well to
assume, for the argument’s sake, that they are all matters, ex-
cept those afterwards dealt with by the 92nd section—their
Lordships do not decide it, but for the argument’s sake they
will assume it; eertain matters, being upon that assumption all
those which are not mentioned in the 92nd section, are reserved
for the exelusive legislation of the Parliament of Canada, ealled
the Dominion Parliament ; but bevond controversy there are
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certain other matters, not only not reserved for the Dominion
Parliament, but assigned to the exclusive power and competency
of the provincial legislature in each province.

In the same ecase competing considerations were urged as to
whether a provincial Aet ¢hould be upheld as in the exeeution
of & 92 (16), or whether it was wlfra vires as falling
‘

within s. 91 (21). Lord Selborne, pp. 36-7, said :—

¢ The hypothesis was suggested in argument by Mr, Benjamin,
who certainly argued this case with his usnal ingenuity and
force, of a law having been previously passed by the Dominiom
legislature, to the effect that any association of this particular
kind throughout the Dominion, on certain specified conditions
assumed to be exaetly those which appear upon the face of this
statute, should therenpon, ipso facto, fall under the legal admin
istration in bankruptey or insolveney. Their Lordships are by
no means prepared to say that if any such law as that had heen
passed by the Dominion legislature, it would have been heyond
their competency; nor that, if it had been so passed, it would
have been within the competency of the provineial legislature
afterwards to take . particular association out of the scope of
o general law of that kind, so competently passed by the
authority which had power to deal with bankruptey and insols
ency. But no such law ever has been passed: and to sneves
the possibility of such a law as a reason why the power of the

provineial legislature over this loeal and private association
should be in abevance or altogether taken awav, is to make 4
suggestion which, if followed np to its consequences, wonld g
very far to destroy that power in all eases.

In Valin v. Langlois, 5 A.C., 118, Lord Selborne said that
it was not to be presumed that the legislature of the Dominion
had exceeded its powers unless upon grounds really of a serions
character.

At pp. 11920 of the same case, Lord Selborne said:—
“1f the subjeet-matter is within the jurisdietion of the Dom-
inion Parliament, it is not within the jurisdietion of the pro-
vincial parliament, and that which is exeluded hy the 91st
section from the jurisdiction of the Dominion Parliament iz
not anything else than matters coming within the elasses of
subjects assigned exclusively to  the legislatures of the
provinees.
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In Citizens and Queen Insurance Companies v, Parsons,
7 A.C, 1079, Sir Montague Smith, delivering the judg-
ment of the Committee, having referred to ss. 91 and 92,
said —* The scheme of this legislation, as expressed in the
first branch of s. 91, is to give to the Dominion Parliament
authority to make laws for the good govermment of Canada in
all matters not coming within the classes of subjects assigned
exclusively to the provincial legislature. If the 91st section
had stopped here, and if the classes of subjects enumerated in
s, 92 had been altogether distinet and different from those
in & 91, no conflit of legislative authority could have
arisen.  The provineial legislatures would have had exclusive
legislative power over the 16 elasses of subjects assigned to
them, and the Dominion Parliament exclusive power over all
other matters relating to the good government of Canada. But
it must have been foreseen that this sharp and definite distine-
tion had not been and could not be attained, and that some of
the classes of subjects assigned to the provineial legislatures
unavoidably ran into and were embraced by some of the
enumerated elasses of subjects in & 91; hence an endeavour
appears to have been made to provide for cases of apparvent con-
flict; and it would seem that with this object it was declared in
the second branch of the 91st seetion, for greater certainty, but
not so as to restrict “ the generality of the foregoing terms of
this section,” that (notwithstanding anything in the Aet) the
exclusive legislative authority of the Parliament of Canada
should extend to all matters coming within the classes of sub-
jeets enumerated in that section.  With the same ohject, appar-
ently, the paragraph at the end of s. 91 was introduced, though
it may be observed that this paragraph applies in its grammati
cal construetion only to No. 16 of &, 92,

* Notwithstanding this endeavour to give pre
Dominion Parliament in ecases of a conflict powers, it is
obvious that in some eases where this apparent conflict exists,
the legislature could not have intended that the powers ex-
t"|l~i\|-l\‘ :I"i!ll"l‘ to ||n' ]H"l\'ill“i:ll ]'-:i-l-lnll'u ~]l<»‘IH |w
absorbed in those given to the Dominion Parliament. Take as
one instance the subject ** Marriage and divoree,” containel
in the enumeration of subjeets in & 91, Tt is evident that
solemnization of marriage would eome within this general
deseription; yet “Solemnization of marriage in the provinee ™
is enumerated among the ¢

sminence to the

lasses of subjects in < 92, and
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no one ean doubt, notwithstanding the general language of
g. 91, that this subjeet is still within the exclusive authority
of the legislatures of the provinees. So “ The raising of money
by any mode or system of taxation” is enumerated among
the elasses of subjeets in s. 91; but, though the deseription
is sufficiently large and general to include ** Direct taxation
within the province, in order to the raising of a revenue for
provineial purposes,” assigned to the provineial legislatures by

92, it obviously eould not have been intended that, in
this instance also, the general power should override the pu
ticular one. With regard to certain classes of subjeets, ther
fore, generally deseribed in s 91, legislative power may
reside as to some matters falling within the general deseription

LN

of these subjects in the legislatures of the provinces. In thes
cases it is the duty of the courts, however diffienlt it may be, to
ascertain in what degree, and to what extent, authority 1o deal
with matters falling within these classes of subjects exists i
each legislature, and to define in the particular case before
them the limits of their respective powers. It conld not have
been the intention that a confliet should exist: and, in order 1o
prevent such a result, the two sections must he read together,
and the language of one interpreted, and, where necessary,
modified by that of the other. In this way it may, in most
cases, be found possible to arrive at a reasonable and practi
construction of the langnag
the l'(‘ﬁ'u'(‘“‘\'l' powers thev eontain, and give effeet (o all of then

v of the seetions, 5o as to reconcil

In performing this diffienlt duty, it will be a wise course for
those on whom it is thrown to decide each case which arises as
best they ean, withont entering more largely npon an interpre
tation of the statute than is Necessary for the decision of the par
ticular question in hand.

“The first question to be decided is, whether the Aet im
peached in the present appeals falls within any of the classes of
ed exclusively to

subjects enumerated in s 92, and ass
the legislatures of the provinces; for if it does not, it can be of
no validity, and no other question would then arise. Tt is only
when an Aet of the provincial legislature prima facie falls
within one of these classes of subjects that the further questions
arise, viz., whether, notwithstanding this is so, the subjeet of th
Act does not also fall within one of the enumerated classes of
subjects in s, 91, and whether the power of the provineial legis-
lature is or is not |ll(‘l‘(‘l'.\' overborne.’
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Again in the same case, p. 110, his Lordship said:
* It becomes obvions, as soon as an attemypt is made to con
strue the general terms in which the classes of subjects in ss,

01 and 92 are deseribed, that both sections and the other
parts of the Aet must be looked at to aseertain whether langnage

of a general nature must not by necessary implication or reason
able intendment be modified and limited.’

Sir Montague Smith further in the course of the Judgment,

p. 116, stated:—* The declarations of the Dowminion Parlia-

ment are not, of conrse, conclusive upon the construction of the

British North America Aet: but when the proper construetion

of the langnage nsed in that Aet to define the distribution of

legislative powers is doubtful, the interpretation put upon it hy
the Dominion Parliament in its actual legislation may properly
be considered.’

In Dobie . Temporalities Board, T A.C., 148, Lord
Watson, 1]1'“\1-|'i||; the jmlgllwlll. referred to the comments
made by the Board upon the general scheme of ss. 91
and 92 in Cilizens and Queen Insurance Companics v.
Parsons, and he said that their Lordships found no reason
to modify in any respeet the principles of law npon which they
proceeded in deeiding that case,

In the judgment of the Committee in Russell v. The Queen,
TN, NG, their Lordships stated that the general scheme
of distribution of legislative powers, and the general scope and
effect of s, 91 and 92, and their relation to each other had
been fully eonsidered and commented on by the Board in the
case of Cilizens and Queen I'nsurance I'umlnluh s v. Parsons,
and they proceeded to re-instate and apply the particulars of
constrnetion enunciated in that case,

In Bank of Toronto v. Lambe, 12 A.C., 581, the
method of inguiry stated and approved in Citizens and Queen
Insurance Companies v. Parsons was adopted by the Commit-
tee for the purpose of ascertaining whether the legislation there
in question fell within s. 91 or s 92,

In Attorney-General of Ontario v. Mereer,8 A.C., 775, Lord

Selborne, L.C., said that the words of the statute must receive

g E— -
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their proper construction whatever that may be, but that if this ol
is doubtful the more consistent and probable construction onght
in their Lordships’ opinion to be preferred.’

In Hodge v. The Queen, 9 A.C., 130, Sir Darnes Peacock,
i delivering the judgment of the Committee referring to the

judgment in Russell v. The Queen, supra, said :—

*The principle which that case and the case of the Citizens
Insurance Company, T A.C.; 96, illustrate is that subjects which
in one aspeet and for one purpose fall within s. 92, may in
another aspeet and for another purpose fall within s, 91.

In Bank of Toronto v. Lambe, 12 A.C., 587-8, Lord ges
Hobhouse, delivering the judgment of the Committee, stated :
* Their Lordships have been invited to take a ve
this part of the ease, and to apply to the construction of the
federation Act the principles laid down for the United States
by Chief Justice Marshall. Every one would gladly aceept th
guidance of that great judge in a parallel case.  Dut he was
dealing with the constitution of the United States. Under that
constitution, as their Lordships understand, each state iy
make laws for itself, uncontrolled by the federal power, and

ry wide range on

subject only to the limits placed by law on the range of snbjects
within its jurisdietion. In such a constitution Chief Justic
Marshall found one of those limits at the point at which the
action of the state legislature enme into confliet with the power
vested in Congress. The appellant invokes that prineiple to sup
port the conclusion that the federation Aet must be so construed
as to allow no power to the provineial legi

latures under s, 92, 299
which may by possibility, and if exercised in some extravaziut
way interfere with the objects of the Dominion in exercisi
their powers under s 91, It is quite impossible to argue
from the one ease to the other.  Their Lordships have to en
strae the express words of an Aet of Parliament whieh w
an elaborate distribution of the whole field of legislani
:Illlllvil'hv\' l\l‘l\\'l‘i‘ll fwo !(‘giJnli\‘n' Iun“(‘\ :ln-l at the same time
provides for the federated provinees a ecarefully bhalaneed
constitution, under which no one of the parts ean pass i :
itself, except under the eontrol of the whole acting throng!
Governor-General.  And the question they have to answer is

ws {

absol

18ee also the observations of Lord Herschell, L.C.. in Brophy 1
{ttarney-General of Manitoba, 1895 A.C., 2156, infra, pp. 2084
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whether the one body or the other has power to make a given
law. If they find that on the due construetion of the Aet a
legislative power falls within s. 92, it would be quite wrong
of them to deny its existence because by some possibility it may
be abused, or may limit the range which otherwise would be
open to the Dominion Parliament.

It only remains to refer to some of the grounds taken by
the learned judges of the lower courts which have been strongly
objected to at the bar. Great importance has been attached to
French authorities who lay down that the impot des palentes,
which is a tax on trades, and which may possibly have atforded
hints for the Quebee law, is a direct tax. And it has been sug
gested that the provincial legislatures possess powers of legisla
tion either inherent in them or dating from a time anterior to
the federation Aet, and not taken away by that Act.  Their
Lordships have not thought it necessary to call on the respond
ent’s counsel, and, therefore, possibly have not heard all that
may be said in support of such views, DBut the judgments below
are so carefully reasoned, and the citation and discussion of
them here has been so full and elaborate, that their l.lﬂ'll\llip.\‘
feel justified in expressing their present dissent on these points.
They eannot think that the French authorities are useful for
anything but illustration, and they adhere to the view which has
always been taken by this Committee, that the federation Act
exhausts the whole range of legislative power, and that whatever
is not thereby given to the provineial legislatures rests with the
Parliament,’

In Brophy v. Attorney-General of Manitoba, 1895 A.C.,
222, Lord Herschell, L.C., delivering the judgment, said:

“It must be remembered that the provineial legislature is
not in all respects supreme within the provinee, Its legislative
power is strietly limited. It can deal only with matters deelured
to be within its cognizance by the British North America Aet
s varied by the Manitoba Aet.  In all other cases leg
authority rests with the Dominion Parliament.  In relation t
the subjects specified in s, 92 of the DBritish North Ameriea
\et, and not falling within those set forth in s. 91, the exelu-
sive power of the provineinl legislature may be said to be
absolute.’

Lord Hersehiell, in the Fisheries Case. 1808 AC., T15

said, referring to s. 91:— The earlier part of this section
1958—13
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read in econnection with the words beginning “and for
greater certainty,” appears to amount to a legislative declara-
tion that any legislation falling strietly within any of the
classes specially enumerated in s, 91, is not within the legis-
lative competence of the provincial legislatures under s, 92,
In any view the enactment is express that laws in relation to
matters falling within any of the classes ennmerated in s, 91
are within the “exclusive ' legislative authority of the Dom
inion Parliament. \Whenever, therefore, a matter is within one
of these specified classes, legislation in relation to it by a pro-
vineial legislature is in their Lordships’ opinion incompetent,
It has been suggested, and this view has been adopted by some
of the judges of the Supreme Court, that although any
Dominion legislation dealing with the subject would overrid
provincial legislation, the latter is nevertheless valid, unless and
until the Dominion Parliament so legislates. Their Lordships
think that such a view does not give their due effect to the terms
of 8. 91, and in particnlar to the word * exclusively.” Tt would
authorize for example, the enactment of a bankruptey law or a
copyright law in any of the provinces unless and until the
Dominion Parliament passed enactnients dealing with those
subjects. Their Lordships do not think this is eonsistent with
the language and manifest intention of the Dritish North
Ameriea Aet’

The situation as to ecompeting powers of legislation is very
coneisely stated by Lord Dunedin in the late ease of Grand Trunk
Railway Company v. Altorney-General for Canada, 1907 A.C.,
G7-8, as follows :—

“The construction of the provisions of the British North
America Act has been frequently before their Lordships. It
does not seem necessary to recapitulate the decisions. DBut a
('ump:lrisnn of two cases decided in the year 1894, viz., Attorney
General of Ontario v. Attorney-General of Canada, 1894 A.C,
189, and Tennant v. Union Bank of Canadn, 1894 A.C., 31,
seems to establish these two propositions: First, that there can
be a domain in which provineial and Dominion legislation may
overlap, in which case neither legislation will be ulfra vires, if
the field is clear; and secondly, that if the field is not elear, and
in such a domain the two legislations meet, then the Dominio
legislation must prevail.’

In Dobic v. Temporalities Board, 7 A.C., 151-2, Lord
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Watson, delivering the judgment of the Committee, said:—

‘It was argued for the respondents that, assuming the incom-
petency of either provincial legislature, acting singly, to inter-
fere with the Act of 1858, that statute might be altered or
repealed by their joint and harmonious action. The argnment
i based upon fact, because, in the year 1874, the legislature
of Ontario passed an Aet (38 V., e, 75), authorizing the
union of the four churches, and containing provisions in regard
to the Temporalities fund and its board of management, sub-
stantially the same with those of the Quebee Act, 38 V., .
€2, already referred to. It is difficult to understand how the
maxim juneta juvant is applicable here, seeing that the power
of the provineial legislature to destroy a law of the old pro-
vinee of Canada is measured by its capacity to reconstruet what
it has destroyed. If the legislatures of Ontario and Quebee
were allowed jointly to abolish the board of 1858, which is one
corporation in and for both provinces, they could only ereate in
ite room two corporations, one of which wonld exist in and for
Ontario and be a foreigner in Quebee, and the other of which
would be foreign to Ontario, but a domestie institution in
Quebee,  Then the funds of the Ontario corporation could not
be legitimately settled upon objects in the provinee of Quebee,
and as little conld the funds of the Quebee eorporation he de-
voted to Ontario, whereas the Temporalities fund falls to be
applied either in the provinee of Quebee or in that of Ontario,
end that in such amounts or proportions as the needs of the
Presbyterian Chureh of Canada in conneetion with the Chureh
of Scotland, and of its ministers and congregations, may from
time to time require.  The Parliament of Canada is, therefore,
the only legislature having power to modify or repeal the pro-
visions of the Aet of 1858,

It does mot by any means follow that the maxim
Junela juvant may not apply as between the Dominion and the
provinees since, as has been seen, by the interpretation of the
Committee, all legislative power not committed to the loecal
legislatures is with the Dominion Parliament.

In St. Catherines Milling and Lumber Company v. The
Queen, 14 A.C., 59, Lord Watson, delivering the judg-
ment of the Committee, said:—* There ean be no a priori
probability that the British legislature, in a branch of the sta-

tute which professes to deal only with the distribution of legis-
1958—133
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lative power, intended to deprive the provinees of rights which
are expressly given them in that braneh of it which relates to
the distribution of revenues and assets, The fact that the power
of legislating for Indians, and for lands which are reserved to
their use, has been entrusted to the Parliament of the Dominion
is not in the least degree inconsistent with the right of the pro-
vinees to a beneficial interest in these lands, available to them
as a source of revenue whenever the estate of the Crown is dis
encumbered of the Indian title.

In the Fisheries Case, 1808 A.C., 709, Lord Herschell,
delivering the judgment of the Committee, said:—* It must
also be borne in mind that there is a broad distinetion between
proprietary rights and legislative jurisdiction. The fact that
such jurisdietion in respeet of a particular subject-matter is
conferred on the Dominion legislature, for example, affords no
evidence that any proprietary rights with respect to it were
transferred to the Dominion. There is no presumption that
wse legislative jurisdiction was vested in the Dominion

IN‘
Parlimment proprietary rights were transferred to it.’

In Ontario Mining Company v. Seybold, 1903 A.C., 82,
Lord Davey said:—* Their Lordships repeat, for the purposes
of the present argument, what was said by Lord IHerschell in
delivering the judgment of this Board in the Fisheries Case,
as to the broad distinetion between proprietary rights and
legislative jurisdietion.’

Referring to the power of the Dominion Parliament to muke

regulations with respeet to the fisheries, and to the fact that

such regulations might seriously affeet the exercise of prop
etary rights, although the extent, character and scope of the
regulations are left entively to the Dominion Parliament, Lord
Herschell, in the Fisheries Case, 1598 AC., 713, said:

¢ The suggestion that the power might be abused so as to amoun
to a practical confiscation of property does not warrant the
imposition by the courts of any limit upon the absolute power
of legislation conferred. The supreme legislative power in rela
tion to any subject-matter is always capable of abuse, but it is
not to be assumed that it will be improperly used; if it is, the
only remedy is an appeal to those by whom the legislature is
clected.

In Union Collic ry Company of British Columbia 1.
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Bryden, 1899 A.C., 584-5, Lord Watson, delivering the judg-
ment of the Committee, said :—

“In considering the issne to which the ease has thus been
narrowed, the evidence led by the parties appears to their Lord-
ships to be of no relevaney. It is chiefly directed to the char-
acter, whether reasonable or unreasonable, of the legislation
which has been impugned by the appellant company. But the
question raised directly coneerns the legislative anthority of the
legislature of British Columbia, which depends upon the con-
struction of ss, 91 and 92 of the British North Ameriea Aet,
1867.  These clauses distribute all subjects of legislation
between the Parliament of the Dominion and the several legis
latures of the provinees. TIn assigning legislative power to the
one or the other of these parliaments, it is not made a statutory
condition that the exercise of such power shall be, in the opinion
f a court of law, disereet.  In so far as they possess legislative
jurisdietion, the diseretion committed to the parliaments,
whether of the Dominion or of the provinees, is unfettered. Tt
iz the proper function of a court of law to determine what are
the limits of the jurisdietion committed to them ; but when that
point has been settled, courts of law have no right whatever to
inquire whether their jurisdiction has been exercised wisely or
not. There are varions considerations disenssed in the jnde-
ments of the courts below which, in the opinion of their Lord-
ships have as little relevaney to the question which they had to
decide as the evidence upon which these considerations are
founded.”

Education.

Legis

res

lation 93. In and for each Province the Legislature may
~ I“"i"'”l exclusively make Laws in relation to Education, subject
education, : N : L

and according to the following Provisions:—

(1.) Nothing in any such Law shall prejudicially affect
any Right or Privilege with respect to Denomi-
national Schools which any Class of Persons
have by Law in the Province at the Union:

(2.) All the Powers, Privileges, and Duties at the
Union by Law conferred and imposed in Upper
Canada on the Separate Schools and School
Trustees of the Queen’s Roman Catholic Sub-
jeets shall be and the same are hereby extended
to the Dissentient Schools of the Queen’s Pro-
testant and Roman Catholic Subjects in Quebee:

e
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(3.) Where in any Province a System of Separate or
Dissentient Schools exists by Law at the Union
or is thereafter established by the Legislature
of the Province, an Appeal shall lie to the Gov-
ernor General in Council from any Aet or Deci-
sion of any Provincial Authority affecting any
Right or Privilege of the Protestant or Roman
Catholic Minority of the Queen’s Subjects in
relation to Education:

(4.) In case any such Provincial Law as from Time to
Time seems to the Governor General in Council
requisite for the due Execution of the Provisions
of this Section is not made, or in case any Deci
sion of the Governor General in Couneil on any
Appeal under this Section is not duly executed
by the proper Provineial Authority in that
Behalf, then and in every such Case, and as far
only as the Circumstances of each Case require,
the Parliament of Canada may meke remedial
Laws for the due Execution of the Provisions of
this Section and of any Decision of the Gover
nor General in Council under this Section.

The Manitoba Schools (Cases.—In Brophy v. Atlorney
General of Manitoba, 1895 A.C., 213, the Board held that by
the Manitoba Aet, 1870, (33 V., e. 3), 8. 22 of the latter Aet was
intended to be substituted as to Manitoba for s. 93 of the Bri-
tish North America Aet, 1867; and although, therefore, the
'“il‘llh‘i“ll in the Manitoba Schools cases lbl‘w'l-l'lll'll mainly
upon consideration of s, 22 of the Manitoba Aet, vet the pro
visions of s. 93 of the British North America Aet, 18567, wer
contrasted, and their effect also considered, so that it seems not
ill:l[llll"!ltl'i:vh‘ here to give |x|:|<'(- to these decisions,

S. 22 of the Manitoba Aet, 1870, is as follows:

Legisle tion €22, In and for the Provinee, the said Legislature may

touchin, . . ) . .
sehools sub- exclusively make Laws in relation to Education, subject

ject to cer- and according to the following provisions:—
t?(‘,',,,,._mm" ‘(1) Nothing in any such Law shall prejudicially affect
any right or privilege with respect to Denominational
Schools which any elass of persons have by Law or prac-
tice in the Provinee at the Union.

“(2) An appeal shall lie to the Governor General in
Council from any Act or decision of the Legislature of
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the Provinee, or of any Provincial Authority, affecting
any right or privilege of the Protestant or Roman Catho-
lic minority of the Queen’s subjects in relation to Edu-
cation,
Power re- “(3) In case any such Provineial Law, as from time
served to

to time seems to the Governor General in Council requi-
Parliament.

site for the due execution of the provisions of this sce-
tion, is not made, or in ease any decision of the Governor
General in Council on any appeal under this section is not
duly executed by the proper Provineial Authority in that
behs
the ¢
Canada may make remedial Laws for the due execution of
the provisions of this section, and of any decision of the
Governor General in Council under this section.’

[, then, and in every such case, and as far only as
rumstances of each case require, the Parliament of

In f'i/_l/ of ||‘mul/u'/ v. Barrett, 1892 A.C., 451, Lord
Macenaghten, delivering the judgment, thus defined the question
for consideration:—* In its legal aspect the question lies in a
very narrow compass. The duty of this Board is simply to
determine as a matter of law whether, according to the true
construction of the Manitoba Aet, 1870, having regard to the
state of things which existed in Manitoba at the time of the
Union, the provineial legislature has or has not exceeded its
powers in passing the Public Schools Aet, 1890

Ilis Lordship, having referred to the terms of s 22, pp.
452-5, proceeded

“ At the commencement of the argnment a doubt was sug
gested as to the competency of the present :|‘v[u-:|l in consequence
of the so-called appeal to the Governor-General in Couneil pro-
vided In‘\' the Aet. But their I,"l"l‘lli]h are satisfied that the
provisions of sub-ss, 2 and 3 do not operate to withdraw
such a guestion as that involved in the present case from the
jurisdietion of the ordinary tribunals of the country.

‘*Subss. 1, 2 and 3 of s 22 of the Manitoba Aet,
1870, differ but slightly from the corresponding sub-ss. of
g, 93 of the Dritish North Ameriea Aet, 1867, The ulll‘\'
important difference is that in the Manitoba Aci, in sub-s.
1, the words “by law” are followed by the words “or prae
tice,” which do not oceur in the corresponding passage in the
British North America Aet, 1867. These words were no doubt
introduced to meet the speeial case of a conntry which had not
as yet enjoved the security of laws properly so called, Tt is
not, perhaps, very asy to define precisely the meaning of such
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un expression as “ having a right or privilege by practice.” Dut

the objeet of the enactment is tolerably clear. Evidently the

word “ practice ” is not to be construed as equivalent to ** custom
Laving the force of law.” Their Lordships are convineed that
it must have been the intention of the legislature to preserve
every legal right or privilege, and every benefit or advantage in
the nature of a right or privilege with respect to denominational
schools which any class of persons lll‘;“'li(‘:l”)‘ <'||jn_\<-nl at the
time of the Union,

* What, then, was the state of things when Manitoba was
admitted to the Union? On this point there is no dispute. It
is agreed that there was no law or regulation or ordinance with
respect to edueation in foree at the time. There were, there
fore, no rights or privileges with respeet to denominational
schools existing by law. The practice which prevailed in
Manitoba before the Union is also a matter on which all parties
are agreed.  The statement on the subject by Archbishop Taché,
the Roman Catholie Archbishop of St. Boniface, who has given
evidence in Barrett’s case, has been accepted as accurate and
("V“I'I]!"l'.

*“There existed,” he says, “ in the territory now constitnt
illL' the Provinee of Manitoba a number nf vm‘l'li\'i' schools for
children.

““These schools were denominational schools, some of
them being regulated and controlled by the Roman Catholie
Church, and others by various Protestant denominations,

““The means necessary for the support of the Roman
("atholie schools were supplied, to some extent, by school fees,
paid by some of the parents of the children who attend the
schools, and the rest was paid out of the funds of the Church
contributed by its members.

““During the period referred to Roman Catholies had no
interest in or control over the schools of the Protestant denom
inations, and the members of the Protestant denominations had
no interest in or control over the schools of Roman Catholics.
There were no publie schools in the sense of state schools.
The members of the Roman Catholic Church supported the
schools of their own Church for the benefit of Roman Catholie
children, and were not under obligation to, and did not eon
tribute to, the support of any other schools.”

‘ Now, if the state of things which the Archbishop deseribes
as existing before the Union had been a system established by
law, what would have been the rights and privileges of the
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Roman Catholics with respect to denominational schools? Tliey
would have had by law the right to establish schools at their
own expense, to maintain their schools by school fees or volun

tary contributions, and to econduet them in accordance with
their own religious tenets,  Every other religious body which
was engaged in a similar work at the time of the Union wonld
have had preeisely the same right with respeet to their denom
inational schools. Possibly this right, if it had been defined or
recognized by positive enactment, might have had attached to
it, a8 a necessary or appropriate ineident, the right of exemp
tion from any contribution under any circumstances to schools
of a different denomination. But, in their Lordships’ opinion,
it would be going much too far to hold that the establishiment

of a national system of edueation upon an unsectarian basis is
so inconsistent with the right to set up and maintain denomina

tional schools that the two things cannot exist together, or that

the existence of the one necessarily implies or involves im
munity from taxation for the purpose of the other. Tt has been
objected that if the rights of Roman Catholies and of other
religions bodies, in respect of their denominational schools, are
to be so strietly measured and limited by the practice which
actnally prevailed at the time of the Union, they will be redneed
to the eondition of a * natural right ™ which * does not want
any legislation to protect it.” Such a right, it was said, eannot
be ealled a privilege in any proper sense of the word. Tf that
be so, the only result is that the protection which the Aet pur
ports to extend to rights and privileges existing *“ by practice ™
has no more t-]-t'r:xliun than the protection which it purports to
afford to rights and privileges existing ““ by law.” Tt ean hardly
be contended that, in order to give a substantial operation and
effect to a saving clanse expressed in general terms, it is incum
bent upon the court to discover privileges which are not
apparent of the Ill‘i"\'l‘,\'. or to :|~l'l'“u- lli~lin<~!i\‘<- illh} |><-"H||'H'
features to rights which seem to be of such a ecommon type as
not to deserve special notice or require special protection.’

is Lordship then referred to the constitution of the pro-
vinee in 1870, and to the Aect of the provincial legislature of
1571 establishing a system of denominational education in the
common schools, which was maintained until 1890, The Publie
Schools Act, 1800, (53 V., e. 38), abolished this denominational
system.  Having referred to the main provisions of the latter
Aet, his Lordship, pp. 457-9, concluded :—




202 Manitoba Schools Cases.

 Their Lordships have to determine whether that Aet pre-
judicially affects any right or privilege with respect to denom-
inational schools which any class of persons had by law or
practice in the province at the Union,

¢ Notwithstanding the Public Schools Aet, 1890, Roman
Catholies and members of every other religious body in Mani-
toba are free to establish schools throughout the provinee; they
are free to maintain their schools by school fees or voluntary
subseriptions; they are free to conduet their schools according
to their own religions tenets without molestation or interference.
No child is compelled to attend a publie school. No special
advantage other than the advantage of a free education in
schools condueted under public management is held out to those
who do attend. But then it is said that it is impossible for
Roman Catholies, or for members of the Church of England
(if their views are correctly represented by the Bishop of
Rupert’s Land, who has given evidence in Logan’s case), to
send their children to publie schools where the education is not
superintended and directed by the authorities of their Church,
and that therefore Roman Catholies and members of the Church
of England who are taxed for public schools, and at the same
time feel themselves compelled to support their own schools, are
in a less favourable position than those who can take advantage
of the free education provided by the Aet of 1890, That may
be so. But what right or privilege is violated or prejudicially
affected by the law ¢ Tt is not the law that is in fault. Tt is
owing to religious convietions, which everybody must respect,
and to the teaching of their Chureh, that Roman Catholies and
the members of the Church of England find themselves unable
to partake of advantages which the law offers to all alike.

* Their Lordships are sensible of the weight which must
attach to the unanimous decision of the Supreme Court.  They
have anxiously considered the able and elaborate judgments by
which that decision has been supported. But they are unable
to agree with the opinion which the learned judges of the
Supreme Court have expressed as to the rights and privileges
of Roman Catholies in Manitoba at the time of the Union. They
doubt whether it is permissible to refer to the course of legisla-
tion between 1871 and 1890, as a means of throwing light on
the previous practice or on the eonstruction of the saving clause
in the Manitoba Act. They cannot assent to the view, which
seems to be indicated by one of the members of the Suprem
Court, that publie schools under the Act of 1890 are in reality
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Protestent schools,  The legislature has declared in so many
words that “* the public schools shall be entirely unsectarian.”
and that prineiple is carried out throughout the Act.

“With the policy of the Aet of 1890 their Lordships are
not concerned. But they cannot help observing that, if the
views of the respondents were to prevail, it would be extremely
difficult for the provincial legislature, which has been en
trusted with the exclusive power of making laws relating to
education, to provide for the educational wants of the more
sparsely inhabited districts of a country almost as large as Great
Britain, and that the powers of the legislature, which on the
face of the Aect appear so large, wonld be limited to the useful
but somewhat humble office of making regulations for the sani
tary eonditions of schoolhouses, imposing rates for the support
of denominational schools, enforeing the compulsory attendance
of scholars, and matters of that sort.”

In the case of Brophy v. Attorney-General of Manitoba,
1805 ALCL, 215-6, Lord Herschell, L.C., delivering the judg-
ment, stated that the decision in City of Winnipeg v. Barrett
had given rise to some misapprehension. His Lordship ex-
plained the decision as follows :—

“In Barrett’s Case the sole question raised was whether
the Public Schools Aect of 1890 prejudicially affected any right
or privilege which the Roman Catholies by law or practice had
in the provinee at the Union. Their Lordships arrived at the
conclusion that this question must be answered in the negative.
The u]l]_\' right o1 ])r‘i\‘i]'“" which the Roman Catholies then
possessed, either by law or in practice, was the right or privilege
of establishing and maintaining for the nse of members of their
own Church such schools as they pleased. It appeared to their
Lordships that this right or privilege remained untonched, and
tlerefore conld not be said to be affected by the legi<lation of
1800, It was not doubted that the objeet of the 1st sub-section
of & 22 was to afford protection to denominational schools,
or that it was proper to have regard to the intent of the legisla-
ture and the surrounding eircumstances in interpreting the
enactment. But the question which had to be determined was
the true construction of the langnage used. The function of
a tribunal is limited to construing the words emploved; it is
not justified in forcing into them a meaning which they cannot
reasonably bear. Tts duty is to interpret, not to enact. Tt is
true that the construetion put by this Board upon the 1st sub-
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section reduced within very narrow limits the protection af
forded by that sub-section in respect of denominational schools,

i It may be that those who were acting on behalf of the Roman the
i‘; Catholie community in Manitoba, and those who either framed int
?; or assented to the wording of that enactment, were under the off
ol impression that its scope was wider, and that it afforded protec pot
i tion greater than their Lordships held to be the ease. But suel, v
considerations cannot properly influence the judgment of those in

i é who have judicially to interpret a statute. The question is, not s
! what may be supposed to have been intended, but what has heen tol

i said.  More complete effect might in some cases be given to the sal
intentions of the legislature, if violence were done to the 3

language in which their legislation has taken shape, but such a
course would on the whole be quite as likely to defeat as 1o
further the object which was in view. Whilst, however, it is
necessary to resist any temptation to deviate from sound rules
of construetion in the hope of more completely satisfving the
intention of the legislature, it is quite legitimate where more
than one construetion of a statute is possible, to select that one
which will best carry out what appears from the general scope
of the legislation and the surrounding cireumstances to have
been its intention.

The Roman Catholie minority of Manitoba having appealed sul

to the Governor-General in Council from the Manitoba Edueca- b

tion Acts of 1890 (53 V., ec. 37 and 38), questions as to the l\:‘

right of appeal and as to the application of the British North I

¥ America Aect, 1867, and the Manitoba Aect, 1870, were referred "
by the Governor-General in Couneil to the Supreme Conrt of th

Canada, and came on appeal before the Judicial Committee in or

Brophy v. Attorney-General of Maniloba, supra. Lord Hers- .

{ chell, L.C., delivering the judgment, pp. 212-3, said :— \
! ‘ The learned judges of the Supreme Court were divided in is
i opinion upon each of the questions submitted. They were all, In
however, by a majority of three judges out of five, answered po

in the negative. tio

‘The appeal to the Governor-General in Counecil was the

founded upon the 22nd section of the Manitoba Aet, 1870, and all

the 93rd section of the British North Ameriea Act, 1867. By 80

the former of these statutes (which was confirmed and declared of

to be valid and effectual by an imperial statute) Manitoba was va

created a provinee of the Dominion. th
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*The 2nd section of the Manitoba Aet enacts that, after the
preseribed day the DBritish North Ameriea Aet shall, ** except
those parts thereof which are in terms made or by reasonable
intendment may be held to be specially applicable to or only to
affect one or more but not the whole of the provinees now com
posing the Dominion, and except so far as the same may be
varied by this Aet, be applicable to the provinee of Manitola
in the same way and to the like extent as they apply to the
several provinees of Canada, and as if the provinee of Mani
toba had been one of the }ll'”\il\t'l‘\ nl'i};ill;l”\ united |l'\ the
said Aet” It cannot be n|||:'~liu|n'~l. l|u-l‘<»l’ul'l', that s, 93
of the British North America Aet (save such parts of it as
are specially applicable to some only of the provinces of which
the Dominion was in 1870 |'~-I||[mv-lw|) is made applicable to
the provinee of Manitoba exeept in so far as it is varied by the
Manitoba Aect. The 22nd section of that statute deals with the
same subject-matter as s. 93 of the British North America
\et. The 2nd sub-seetion of this latter seetion may be dizearded

from consideration, as it is manifestly applicable only to the
provinees of Ontario and Quebee. The remaining provisions
closely correspond with those of s. 22 of the Manitoba Aet,
I'he only difference between the introductory part and the 1st
sub-section of the two seetions, is that in the Manitoba Aet the
“or practice " are added after the word * law ™ in the
15t sub-seetion.  The 3red sub-seetion of s 22 of the Manitoba
\et is identical with the 4th sub-section of s 93 of the
British North America Aet. The 2nd and 3rd sub-sections
respectively are the same, except that in the 2nd sub-section of

Manitoba Aet the words ** of the legislature of the provinee

or ™ are inserted before the words * any provineial authority,”
nd that the 3rd sub-scetion of the Dritish North America Aet

miences with the words: * Where in any [nl'n\ilu il system
of separate or dissentient schools exists by law at the Union or
is thereafter established by the legislature of the province.”
In view of this comparison, it appears to their Lordships im
possible to come to any other conelusion than that the 22nd see
tion of the Manitoba Aet was intended to be a substitute for
the 93vd seetion of the British North Ameriea Aet.  Obviously
all that was intended to be identical had been repeated, and in
g0 far as the |'I"-\i~in||- of the Manitoba Aet differ from those
of the earlier statute, they must be regarded as indicating the
variations from those provisions intended to be introdueed in
the ]-l'n\im'v of Manitoba.

o
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* In their Lordships’ opinion, therefore, it is the 22nd section
of the Manitoba Aet which has to be construed in the presem
case, though it is of course legitimate to consider the terms of
the earlier Act, and to take advantage of any assistance they
may afford in the eonstruetion of enactments with which thev
so closely correspond and which have been substituted for them.’

Having referred to the judgment of the Committee in
Cily of Winnipeg, v. Barrett, supra, His Lovdship, pp. 216-23,
proceeded :

“ At the ontset this question presents itself. Are the 2l
and 3rd subsections, as contended by the respondent, and af
firmed by some of the judges of the Supreme Court, designed
only to enforee the prohibition contained in the 1st sub-section ?
The arguments against this contention appear to their Lord
ships conclusive. In the first place that sub-section needs no
further provision to enforee it. It imposes a limitation on the
legislative powers conferred.  Any enactment contravening its
provisions is beyond the eompeteney of the provincial legisla
ture, and therefore null and void. It was so decided by this
Board in Barrett’s ('ase. A doubt was there suggested
whether that :||||u-:|| wias i‘ullllN'll'lll. in consequence of the pre
visions of the 2nd sub-section, but their Lordships were satis
fied that the provisions of sub-ss, 2 and 3 did not ** operatc
withdraw such a question as that involved in the case from the
jurisdietion of the ordinary tribunals of the country.” It i
hardly necessary to point out how improbable it is that it should
have been intended to give a coneurrent remedy by appeal to

the” Governor-General in Couneil.  The inconveniences and
difficulties likely to arise, if this double remedy were open, an
obvious, If, for example, the Supreme Court of Canada, an
this Committee on appeal, declared an enactment of the legis
lature of Manitoba relating to edueation to be infra vires, and
the Governor-General in Council on an appeal to him considered
it ultra vires, what would happen? If the provincial legisla
ture declined to vield to his view, as would elmost eertainls
and most naturally be the ease, recourse coma only he |
the Parliament of the Dominion. But the Parliament of
C'anada is only empowered to legislate as far as the eivenn
stances of the case require * for the due execution of the pro
visions " of the 22nd section. If it were to legislate in such a
case as has been supposed, its legiglation would necessarily b
declared wultra vires by the courts which had decided that the
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provisions of the section had not been violated by the legisla-
ture of the province. If on the other hand the Governor-Gen-
eral declared a provineial law to be infra vires, it would be an
ineffectnal declaration. It could only be made effectual by the
action of the courts, which would have for themselves to deter-
mine the question which he decided, and if they arrived at a
different conclusion and pronounced the enactment ulfra vires
it would be none the less null and void because the Governor-
General in Council had declared it infra vires. These con
siderations are of themselves most cogent to show that the 2nd
sub-section ought not to be construed as giving to parties ag-
grieved an appeal to the Governor-General in Couneil conenr-
rently with the right to resort to the courts in case the
provisions of the 1st sub-section are contravened, unless no other
construction of the sub-sections be rr;hnll:ll»'.\' ]n»niM". The
nature of the remedy, too, which the 3rd sub-section provides,
for enforcing the de

sion of the Governor-General, ~l|‘nn;_"|.\'
confirms this view. That remedy is either a provineial law or
a law passed by the Parliament of Canada. What would be
the utility of passing a law for the purpose merely of annulling
an enactment which the ordinary tribunals would without
legislation declare to be null, and to which they would refuse
to give effect 2 Such legislation would indeed be futile.

“So far the matter has been dealt with apart from an ex-
amination of the terms of the 2nd sub-section itself. The con-
siderations adverted to wonld seem to justify any possible
construction of that sub-section which would avoid the conse-
quences pointed out.  But when its language is examined, =o
far from presenting any difficulties, it greatly strengthens the
conelusion suggested by the other parts of the seetion.  The

1st sub-section iz confined to a right or privilege of a * class of
persons ' with respeet to denominational edneation *“ at the
Union ”; the 2nd sub-section applies to laws affecting a right or
privilege ** of the Protestant or Roman Catholie minority ” in
relation to edueation,  1f the objeet of the 2nd sub-seetion had
been that eontended for by the rvespondent, the natnral and
obvions mode of expressing such intention would have heen to
authorize an appeal from any Act of the provineial legislature
affecting “ any such right or privilege as aforesaid.” The limit-
ing words “ at the Union” are, however, omitted, for the ex-
pression ““ any elass of persons ” there is substituted ** the Pro-
testant or Roman Catholie minority of the Queen’s subjects,”
and instead of the words “with respect to denominational

schools  the wider term “ in relation to education ” is used.
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‘ The 1st sub-section invalidates a law affecting prejudicially
the right or privilege of * any class ” of persons; the 2nd sub-
section gives an appeal only where the right or privilege affected
is that of the * Protestant or Roman Catholie minority.” Any
class of the majority is elearly within the purview of the 1st
sub-section, but it seems equally clear that no class of the Pro-
testant or Catholic majority would have a locus standi to
appeal under the 2nd sub-section because its rights or privileges
lad been affected.  Moreover, to bring a case within that sub-
section it would be essential to show that a right or privilege
had been * affected.” Could this be said to be the case because
a void law had been passed which purported to do something
but was wholly ineffectual ¥ To prohibit a partieular enactment
and render it ulfra vires surely prevents its affecting any rights,

“ It would do violence to sound canons of construction if the
same meaning were to be attributed to the very different
language employed in the two sub-sections.

*In their Lordships’ opinion the 2nd sub-section is a sub-
stantive enactment, and is not designed merely as a means of
enforeing the provision which precedes it The question then
arises, does the sub-seetion extend to rights and privileges ac-
quired by legislation subsequent to the Union? It extends in
teris to *any " right or privilege of the minority affected by
an Aet passed by the legislature, and would therefore seem 1o
embrace all ri;_‘hl* and privileges existing at the time when such
Aet was passed. Their Lordships see no justification for putting
a limitation on language thus unlimited. There is nothing in
the surrounding eircumstances, or in the apparent intention of
the legislature, to warrant any such limitation. Quite the
contrary. It was urged that it would be strange if an appeal
lay to the Governor-General in Council against an Aet passed
by the provincial legislature becanse it abrogated rights con-
ferred by previous legislation, whilst if there had been no
previous legislation, the Acts complained of would not only have
been intra wvires but could not have afforded ground for any
appeal.  There is mo doubt foree in this argument, but it
admits, their Lordships think, of an answer.

“Those who were stipulating for the provisions of s 2
as a condition of the Union, and those who gave their legisla-
tive assent to the Aect by which it was bronght about, had in
view the perils then apprehended. The immediate adoption by
1I|v legislature of an educational system obnoxious either to

Catholies or Protestants wonld not be contemplated as possible.

99
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As has been already stated, the Roman Catholies and Protes-
tants in the provinece were about equal in number. It was
impossible at that time for either party to obtain legislative
sanction to a scheme of edueation obnoxious to the other. The
establishment of a system of publie edueation in which both
parties would coneur was probably then in immediate prospeet.
The legislature of Manitoba first met on the 15th of March,
1871, On the 3rd of May following the Education Aet of 1871
received the royal assent. DBut the future was uncertain.
Fither Roman Catholies or Protestants might become the pre-
ponderating power in the legislature, and it might under such
conditions be impossible for the minority to prevent the ereation
at the publie cost of schools which, though acceptable to the
majority, could only be taken advantage of by the minority on
the terms of sacrificing their cherished convietions. The change
to a Roman Catholie system of publie schools would have been
regarded with as much distaste by the Protestants of the pro
vince as the change to an unsectarian system was by the Catho-
lies.

* Whether this explanation be the correct one or not, their
Lordships do not think that the diffieulty suggested is a suffi-
cient warrant for departing from the plain meaning of the
words of the enactment, or for refusing to adopt the construe-
tion which apart from this objection wounld seem to be the right
one,

* Their Lordships being of opinion that the enactment which
governs the present case is the 22nd seetion of the Manitoba
Aet, it is unnecessary to refer at any length to the arguments
derived from the |wl'n\'i~iul|.~ of 8. 93 of the British North
America Aet.  But in so far as they throw light on the matter
they do mot in their Lordships’ opinion weaken, but rather
strengthen the views derived from a study of the later enact
ment. It is admitted that the 3rd and 4th sub-sections of
& 93 (the latter of which is, as has been observed, identical
with subs. 3 of s 22 of the Manitoba Aet) were not
intended to have effect merely when a provineial legislature
had exceeded the limit imposed on its powers by sub-s. 1,
for sub-s. 3 gives an appeal to the Governor-General not only
where a system of separate or dissentient schools existed
in a provinee at the time of the Union, but also where in any
provinee such a system was * thereafter established by the legis-
lature of the provinee.,” Tt is manifest that this relates to a
state of things created by post-union legislation. Tt was said
1958—14
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it refers only to acts or decisions of a “ provincial authority,”
and not to aets of a provineial legislature. It is unnecessary
to determine this point, but their Lordships must express their
dissent from the argument that the insertion of the words “ of
the legislature of the provinee” in the Manitoba Act shows
that in the British North America Act it could not have been
intended to comprehend the legislatures under the words “ any
provincial authority.” Whether they be so comprehended or
not has no bearing on the point immediately under diseussion,

‘It was argued that the omission from the 2nd sub-s. of
8. 22 of the Manitoba Act of any reference to a system of
separate or dissentient schools * thereafter established by the
legislature of the province” was unfavourable to the conten-
tion of the appellants, This argument met with some favour
in the Court below. If the words with which the 3rd sub-sec-
tion of s 93 commences had been found in subs. 2 of
s. 22 of the Manitoba Act, the omission of the following words
would no doubt have been important. But the reason for the
difference between the sub-sections is manifest. At the time
the Dominion Aect was passed a system of denominational
schools adapted to the demands of the minority existed in some
provinces, in others it might thereafter be established by legis-
lation, whilst in Manitoba in 1870 no such system was in opera-
tion, and it could only come into existence by being * thereafter
established.” The words which preface the right of appeal in
the Act ereating the Dominion would therefore have been quite
inappropriate in the Aet hy which Manitoba became a provinee
of the Dominion. But the terms of the eritical sub-section of
that Act are, as has been shown, quite general, and not made
subject to any condition or limitation.

¢ Before leaving this part of the case, it may be well to notice
the argument. urged by the respondent that the construction
which their Lordships have put upon the 2nd and 3rd sub-sec-
tions of s 22 of the Manitoba Act is inconsistent with the
power conferred upon the legislature of the province to “ ex-
clusively make laws in relation to education.” The argument is
fallacious. The power conferred is not absolute, but limitea,
1t is exercisable only * subjeet and according to the following
provisions.” The sub-scctions which follow, therefore, whatever
be their true construction, define the conditions under which
alone the provineial legislature may legislate in relation to
education, and indieate the limitations imposed on, and the
exceptions from, their power of exclusive legislation. Their
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right to legislate is not indeed, properly speaking, exclusive, for
in the case specified in sub-s. 3 the Parliament of Canada
is authorized to legislate on the same subject. There is, there-
fore, no such inconsistency as was suggested.

* The learned Chief Justice of the Supreme Court was much
pressed by the consideration that there is an inherent right in
a legislature to repeal its own legislative acts and that * every
presumption must be made in favour of the constitutional right
of a legislative body to repeal the laws which it has itself
enacted.” e returns to this point more than once in the course
of his judgment, and lays down as a maxim of constitutional
construction that an inherent right to do so cannot be deemed
to be withheld from a legislative body having its origin in a
written constitution, unless the constitution in express words
takes away the right, and he states it as his opinion that in
construing the M mnnlm Act the Court ought to prmt-wl on
this principle, and to hold the legislature of that province to
have absolute powers over its own legislation, untrammelled by
any appeal to federal authority, unless it could find some res-
triction of its rights in that respect in express terms in the
constitutional Aet.

* Their L nlwlslni]w are unable to concur in the view that there
is any presumption which ought to influence the mind one way
or the other. It must be remembered that the provineial legis-
lature is not in all respects supreme within the provinee. Its
legislative power is strietly limited. It can deal only with
matters declared to be within its cognizance by the British
North America Act as varied by the Manitoba Act. In all
other cases legislative authority rests with the Dominion Par-
liament. In relation to the subjects specified in s. 92 of
the British North Ameriea Act, and not falling within those
set forth in s. 91, the exclusive power of the provincial
legislature may be said to be absolute. But this is not so as
regards edueation, which is separately dealt with and has its
own code both in the British North Ameriea Act and in the
Manitoba Aet. It may be said to be anomalous that such a
restriction as that in question should be imposed on the free
action of a legislature, but is it more anomalous than to grant
to a minority who are aggrieved by legislation an appeal from
the legislature to the executive authority? And yet this right
is expressly and beyond all controversy conferred.” Tf, upon the
natural construetion of the 1 anguage used, it <hould appear that
an appeal was permitted under ciremmstances involving a fettes
1958143
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upon the power of a provincial legislature to repeal its own
enactments, their Lordships see no justification for a leaning
against that construetion, nor do they think it makes any differ-
ence whether the fetter is imposed by express words or by neces-
sary implication.

“In truth, however, to determine that an appeal lies to the
Governor-General in Council in such a ease as the present does
not involve the proposition that the provincial legisl-*ure was
unable to repeal the laws which it had passed. The validity
of the repealing Act is not now in question, nor that it was
effectual.  If the decision be favourable to the appellants the
consequence, as will be pointed out presently, will by no means
necessarily be the repeal of the Acts of 1800 or the re-enactiaent
of the prior legislation. .

* Bearing in mind the circumstances which existed in 1870
it does not appear to their Lordships an extravagant notion that
in creating a legislature for the provinee with limited powers
it should have been thought expedient, in case either Catholies
or Protestants became preponderant, and rights which had come
into existence under different circumstances were interfered
with, to give the Dominion Parliament power to legislate upon
matters of education so far as was necessary to protect the
Protestant or Catholie minority as the case might be.’

is Lordship proceeded to examine in detail the provisions
of the Manitoba Schools Aet of 1871, and its amendments, and,
pp. 226-7, continued :—

* The sole question to be determined is whether a right or
privilege which the Roman Catholic minority previously en-
joyed has been affected by the legislation of 1890, Their Lovd-
ships are unable to see how this question ean receive any but
an aflirmative answer.  Contrast the position of the Roman
Catholies prior and subsequent to the Acts from which they
appeal.  Before these passed into law there existed denomina-
tional schools, of which the control and management were in
the hands of Roman Catholies, who could seleet the books to e
used and determine the character of the religions teaching.
These schools received their proportionate share of the money
contributed for school purposes out of the general taxation of
the provinee, and the money raised for these purposes by loeal
assessment was, so far as it fell upon Catholies, applied only
towards the support of Catholie schools,  What is the position
of the Roman Catholic minority under the Acts of 18007
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Sehools of their own denomination, condueted aceording to their
views, will receive no aid from the state. They must depend
entirely for their support upon the contributions of the Roman
Catholic community, while the taxes out of which state aid is
granted to the schools provided for by the statute fall alike on
Catholies and Protestants.  Moreover, while the Catholie in-
habitants remain liable to local assessment for school purposes,
the proceeds of that assessment are no longer destined to any
extent for the support of Catholie schools, but afford the means
of maintaining schools which they regard as no more snitable
for the education of Catholie ehildren than if they were dis-
tinetively Protestant in their character.

“In view of this comparison it does not seem possible to say
that the rights and privileges of the Roman Catholie minority
in relation to edueation which existed prior to 1890 have not
been affected.”

e

is Lordship, pp. 228-9, concluded :—

‘For the reasons which have been given, their Lordships
are of opinion that the 2nd sub-section of s 22 of the
Manitoba Aect is the governing enactment, and that the appeal
to the Governor-General in Council was admissible by virtue
of that enactment, on the grounds set forth in the memorials
and petitions, inasmneh as the Aets of 1800 affected rights or
privileges of the Roman Catholic minority in relation to eduea-
tion within the meaning of that sub-section. The further
question is submitted whether the Governor-General in Couneil
has power to make the declarations or remedial orders asked
for in the memorials or petitions, or has any other jurisdiction
in the premises. Their Lordships have decided that the Gov-
ernor-General in Council has jurisdiction, and that the appeal
is well founded, but the particular course to be pursned must be
determined by the authorities to whom it has been committed
by the statute. It is not for this tribunal to intimate the pre-
cise steps to be taken. Their general character is sufficiently
defined by the 3rd sub-section of s. 22 of the Manitoba Act.
It is certainly not essential that the statutes repealed by the Act
of 1890 should be re-enacted, or that the precise provisions of
these statutes should again be made law. The system of eduea-
tion embodied in the Acts of 1800 no doubt commends itself
to, and adequately supplies the wants of the great majority of
the inhabitants of the province. All legitimate ground of com-
plaint would be removed if that system were supplemented by
provisions which would remove the grievance upon which the
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appeal is founded, and were modified so far as might be neces-
sary to give effect to these provisions.”

Uniformity of Laws in Ontario, Nova Scotia, and New
Brunswick.
Legislation @4, Notwithstanding anything in this Act, the Par-
{‘r’; (‘}‘r”i]"::v“:')iuuu at of Canada may make Provision for the Uniformity
i thiee of all or any of the Laws relative to Property and Civil
Provinees, Rights in Ontario, Nova Scotia, and New Brunswick,
and of the Procedure of all or any of the Courts in those
Three Provinces, and from and after the passing of any
Act in that Behalf the Power of the Parliament of Can-
ada to make Laws in relation to any Matter comprised in
any such Act shall, notwithstanding anything in this
Act, be unrestricted; but any Aect of the Parliament of
Canada making Provision for such Uniformity shall not
have effect in any Provinee unless and until it is adopted
and enacted as Law by the Legislature thereof.

Property and Civil Rights.—In Citizens and Queen In-
surance Companies v. Parsons, 7 A.C., 110, Sir Montague
Smith, referring to s. 94, said:—

“The provinee of Quebee is omitted from this section for
the obvious reason that the law which governs property and eivil
rights in Quebee is in the main the French law as it existed at
the time of the cession of Canada, and not the English law,
which prevails in the other provinees. The words * property
and civil rights " are obviously nsed in the same sense in this
section as in No. 13 of & 92, and there seems no reason for
presuming that contracts and the rights arising from them were
not intended to be inceluded in this provision for uniformity.’

Agriculture and Immigration.
Concurrent  @F, In each Province the Legislature may make Laws

Rg::;::tiﬂx{n in relation to Agriculture in the Provinee and to Immi-

respecting  gration into the Province; and it is hereby declared that

';:"’c""“"“' the Parliament of Canada may from Time to Time make

Laws in relation to Agriculture in all or any of the Pro-
vinees, and to Immigration into all or any of the Pro-
vinces; and any Law of the Legislature of a Provinece
relative to Agriculture or to Immigration shall have effect
in and for the Provinee as long and as far only as it is
not repugnant to any Aect of the Parliament of Canada.
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VIL—J UDICATURE.
Appoint- 96. The Governor General shall appoint the Judges of
ment of the Superior, Distriet, and County Courts in each Pro-

Judges, 3 . 2
. vinee, except those of the Courts of Probate in Nova

Scotia and New Brunswick.!

Selection of @Y, Until the Laws relative to Property and Civil

(‘l’:?:;‘ro In&(.. Rights in Ontario, Nova Scotia, and New Brunswick, and
the Procedure of the Courts in those Provinees, are made

uniform, the Judges of the Courts of those Provinces

appointed by the Governor General shall be selected from

the respective Bars of those Provinces.

Selection of @8, The Judges of the Courts of Quebee shall be

3::.{;‘:1 I gelected from the Bar of that Provinee,

Tenure of 99, The Judges of the Superior Courts shall hold office

‘J‘:“:,‘l'l‘:"m during good Behaviour, but shall be removable by the

Superior Governor General on Address of the Senate and House

Courts, of Commons.

salarics, &c., 100, The Salaries, Allowances, and Pensions of the
of Judges. Jyudges of the Superior, District, and County Courts (ex-
cept the Courts of Probate in Nova Secotia, and New
Brunswick), and of the Admiralty Courts in Cases where
the Judges thereof are for the Time being paid by Salary,
shall be fixed and provided by the Parliament of Canada.!
General 101, The Parliament of Canada may, notwithstand-
‘\"""I'I:t”"r&r ing anything in this Aet, from Time to Time provide for

' the Constitution, Maintenance, and Organization of a
General Court of Appeal for Canada, and for the Estab-
lishment of any additional Courts for the better Adminis-
tration of the Laws of Canada.

Creation of a new Courl.—In Valin v. Langlois, 5 A.C.,
115, upon an application for special leave to appeal, it was
urged that the Dominion Controverted Elections Aet of 1874,
which conferred upon the provineial eourts jurisdietion with
resnect to elections to the Dominion Iouse of Commons, was
invalid. But it was considered by their Lordships (even as-
suming that the effeet of the statute was not in truth and sub-
stance to create a new court) to be within the authority of
Parliament under s. 41, and not excluded by s. 92 (14),
to confer this jurisdiction upon existing provineial courts.
Their Lordships were further of opinion, however, that the
effect of the statute was to ereate a new court. Lord Selborne,
'See Buckley v. Edwards, 1892 A.C,,
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pp. 120-1; said:—* When their Lordships go on to look
at the provisions which follow in the Aet, it is elear not only "
that a new jurisdiction is conferred upon those courts, c
but that everything necessary for the exercise of that new juris- b
dietion is provided for, even the power to take evidence; it is fu
‘ said that a single judge in rotation, and not the entire court, is
| to exercise that jurisdiction; and in the 48th section: * That
i on the trial of an election petition, and in other proceedings
| under this Aet, the judge shall, subject to the provisions of this
i Act, have the same powers of jurisdiction and authority as a
i judge of one of the superior courts of law or equity for the
i :: provinee in which such election is held, sitting in term or pro-
e ¥ ceeding at the trial of an ordinary eivil suit, and the court held 0
'L by him in such trial shall be a court of record.” Words could
d not be more plain than those to create this as a new court of tl
: i i record, and not the old eourt with some superadded jurisdie- "
h }wl tion to be exercised as if it had been part of its old jurisdietion. ‘31
i And all that is said as to the employment of the same officers, )
i or of any other machinery of the court for certain purposes a
ol defined by reference to the existing procedure of the courts,— in
| ‘l; shows that the Dominion legislature was throughout dealing A
ol with this as a new jurisdiction created by itself, although in L
i many respects adopting, as it was convenient that it should of
i ; adopt, existing machinery.’ P!
& The Committee did not expressly attribute the power of so
' 3 creating a court for the trial of Dominion elections to e, v
.i ? i% 101.  That section was not referred to by Lord Selborne, and ll:l
| ‘1’! it is consistent with the decision that the Committee intended pe
L85 4 to uphold the legislation as an execution of the powers conferred po
"'é.i. by s. 41; but it is apprehended that s. 101 aptly defines by
¢ ] the power, vii
.3 ]"l
i i His Majesty’s Prerogative of Appeal—The question as to ;"
3 i the powers of the Parlianment of Canada to interfere with the \\'.i
%, ! prerogative right of appeal to ITis Majesty is referred to in the th
B decisions quoted supra under s. 92 (14) of Theberge 1. tie
i Laudry, 2 A.C., 102, and Cushing v. Dupuy, 5 A.C., 409. De
The late case touching the powers of the federal legislature to
of Australia of Webb v. Outtrim, 1907 A.C., 81, is also there hie
quoted. the




Secltion 102. Duties and Revenues.

VIIL.—Revesves; Desrs; Assers; TAXATION,

Creation of 102, All Duties and Revenues over which the respee-
Consoli- tive Legislatures of Canada, Nova Scotia, and New
dated rev- . v o
enue Brunswicl, before and at the Union had and have Power
fund. of Appropriation, except such Portions thereof as are by
this Act reserved to the respective Legislatures of the
Provinces, or are raised by them in accordance with the
special Powers conferred on them by this Act, shall form
One Consolidated Revenue Fund, to be appropriated for
the Public Service of Canada in the Manner and subjeet
to the Charges in this Act provided.

Duties and Revenues F veepled.—In Attorney-General of
Ontario v. Mercer, 8 A.C., 775, Lord Selborne, L.C., delivering
the judgment of the Committee, said :—* The words of exception
in & 102 refer to revenuesof two kinds: (1) such portions
of the pre-existing ** duties and revenues " as were by the Act
“reserved to the I'L--[u‘t'li\‘v |(~gi~|;|llll‘|'i of the |ll‘n\'i|1('|'-";
and (2) such duties and revenues as might be ** raised hy them,
in accordance with the special powers conferred on them by this
Aet”; . . . the latter being the produce of that power of
“direct taxation within the provinces, in order to the raising
of a revenue for provineial purposes,” which is conferred upon
provineial legislatures by s. 92 of the Aet.

In St. Catherines Milling and Lumber Company v. The
Queen, 14 A.C., 56-7, Lord Watson, delivering the judg-
ment of the Committee, said, referring to s 102:—*1t
enacts that all * duties and revenues” over which the res-
pective legislatures of the united provinces had and have
power of :lppl‘n]n‘i:llinlx, " exeept such ]nll‘liwll\ thereof as are
by this Act reserved to the respective legislatures of the pro-
vinces, or are raised by them in accordance with the special
powers econferred upon them by this Aet,” shall form one con-
solidated fund, to be appropriated for the publie service of
Canada. The extent to which duties and revenues arising
within the limits of Ontario, and over which the legislature of
the old provinece of Canada possessed the power of appropria-
tion before the passing of the Act, have been transferred to the
Dominion by this elause, ean only be ascertained by reference
to the two exceptions which it makes in favour of the new pro-
vineial legislatures.

‘The second of these exceptions has really no bearing on
the present case, becaunse it comprises nothing beyvond the
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revenues which provincial legislatures are empowered to raise
by means of direct taxation for provincial purposes, in terms
of s. 92 (2). The first of them, which appears to compre-
hend the whole sources of revenue reserved to the provinces by
8. 109, is of material consequence. S. 109 provides
that “ all lands, mines, minerals and royalties belonging to the
several provinees of Canada, Nova Scotia and New Brunswick,
at the Union, and all sums then due or payable for such lands,
mines, minerals or royalties shall belong to the several provinces
of Ontario, Quebee, Nova Scotia and New Brunswick in which
the same are situate or arise, subject to any trusts existing in
respect thereof, and to any interest other than that of the pro-
vinee in the same.” In connection with this clause it may be
observed that by s. 117 it is declared that the provinces
shall retain their respective public property not otherwise dis-
posed of in the Aet, subject to the right of Canada to assume
any lands or public property required for fortifieations or for
the defence of the country. A different form of expression is
used to define the subject-matter of the first exeeption, and the
property which is directly appropriated to the provinces; but
it hardly admits of doubt that the interests in land, mines,
minerals and royalties, which by s. 109 are declared to belong
to the provinces include, if they are not identical with, the
“ duties and revenues ” first excepted in s, 102

Expenses of 108, The Consolidated Revenue Fund of Canada shall
2‘("“""“"“' be permanently charged with the Costs, Charges, and
i Expenses incident to the Collection, Management, and

Receipt thereof, and the same shall form the First Charge
thereon, subject to be reviewed and audited in such Man-
ner as shall be ordered by the Governor-General in Coun-
cil until the Parliament otherwise provides.

Interest of 104, The annual Interest of the Public Debts of the

Provinclal goveral Provinees of Canada, Nova Scotia, and New

public debts, s "o
Brunswick at the Union shall form the Second Charge
on the Consolidated Revenue Fund of Canada.

Salary of 105, ['nless altered by the Parliament of Canada, the

:7"“1‘1:::;" salary of the Governor General shall be Ten thousand

’ ' Pounds Sterling Money of the United Kingdom of Great
Britain and Ireland, payable out of the Consolidated
Revenue Fund of C'anada, and the same shall form the
Third Charge thereon.

Appropria- 106, Subject to the several Payments by this Act

tion from  hupoed on the Consolidated Revenue Fund of Canada,
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time to the same shall be appropriated by the Parliament of
time. Canada for the Public Service.

Transfer of 107, All Stocks, Cash, Banker's Balances, and
stocks, &c. Qoonrities for Money belonging to each Province at the
Time of the Union, except as in this Aect mentioned,
shall be the Property of Canada, and shall be taken in
Reduction of the amount of the respective Debts of the
Provinces at the Union.

Transter of 108, The Public Works and Property of each Pro-
'\‘";]‘:':]\';‘IZ 0 yince, enumerated in the Third Schedule to this Aect,
: " shall be the Property of Canada.

The third schedule may be here conveniently introduced.

It is as follows:

Provineial Public Works and Property to be the Property

of Canada.
1. Canals, with Lands and Water Power connected
therewith,
2. Public Harbours
3. Lighthouses and Piers, and Sable Island.
4. Steamboats, Dredges, and Public Vessels.
5. Rivers and Lake Improveinents,

6. Railways and Railway Stocks, Mortgages, and other
Debts due by Railway Companies.

7. Military Roads,

8. Custom Houses, Post Offices, and all other Publie
Buildings, except such as the Government of Canada
appropriate for the Use of the Provincial Legisla-
tures and Governments,

9. Property transferred by the Tmperial Government,
and known as Ordnance Property.

10. Armouries, Drill Sheds, Military Clothing, and
Munitions of War, and Lands set apart for general
Public Purposes,

Crown Lands reserved for Indians.—1In St. Catherines Mill-
ing and Lumber Company v. The Queen, 14 A.C., 56, Lord

Watson, delivering the judgment of the Committee, said :—

‘8. 108 enacts that the public works and undertakings
enumerated in schedule 3 shall be the property of Canada. As
specified in the schedule, these consist of publie undertakings
which might be fairly considered to exist for the henefit of all
the provinees federally united, of lands and buildings necessary
for earrying on the eustoms or postal service of the Dominion,
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{ what forms a part of that harbour. It is only possible to deal
i with definite issues which have been raised. It appears to have
i been thought by the Supreme Court in the case of Holman v.
ti Green, that if more than the public works connected with the
' harbour passed under that word, and if it included any part
§ i of the bed of the sea, it followed that the foreshore between the
( { high and low water-mark, being also Crown property, likewise
q i passed to the Dominion.
ih “ Their Lordships are of opinion that it does not follow that,
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or required for the purpose of national defence, and of “lands
set apart for general public purposes.” It is obvious that the
enumeration cannot be reasonably held to include Crown lands
which are reserved for Indian use.

Public Harbours—1In the Fisheries Case, 1898 A.C., 711-
2, Lord Herschell, delivering the judgment of the Committee,

said :—

“With regard to public harbours, their Lordships entertain
no doubt that whatever is properly comprised in this term
1 beeame vested in the Dominion of Canada. The words of the
b enactment in the 3rd schedule are precise. It was contended on
i
}

behalf of the provinces that only those parts of what might

y

i ordinarily fall within the term * harbour” on which public
: works had been executed became vested in the Dominion, and |
that no part of the bed of the sea did so. Their Lordships are
unable to adopt this view. The Supreme Court, in arriving at
the same eonclusion, founded their opinion on a previous deci-
sion in the same court in the case of Holman v. Green, 6
S.C.R., 707, where it was held that the foreshore between
high and low water-mark on the margin of the harbour became
the property of the Dominion as part of the harbour.

* Their Lordships think it extremely inconvenient that a de
termination should be sought of the abstract question, what falls
within the deseription * publie harbour.” They must decline
to attempt an exhaustive definition of the term applicable to all
cagses, To do so would, in their judgment, be likely to prove
misleading and dangerous. It must depend, to some extent, at
all events, upon the circumstances of each particular harhour

because the foreshore on the margin of a harbour is Crown
property, it necessarily forms part of the harbour. It may or
may not do so, according to circumstances, If, for example, it
had actually been used for harbour purposes, such as anchoring
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ships or landing goods, it would, no doubt, form part of the
harbour ; but there are other cases in which, in their Lordships’
opinion, it would be equally clear that it did not form part of
it.”

R.8.0. 1887, e. 24, s 47, provides that the Lien-
tenant-Governor in Council may authorize sales or appropria-
tions of ‘land covered with water in the harbours, rivers and
other navigable waters in Ontario under such conditions as it
has been or it may be deemed requisite to impose, but not so as
to interfere with the use of any harbour as a harbour or with
the navigation of any harbour, river or other navigable water.’

Lord Herschell, in the last qllnh-«] case, p. T14, expressed
the view that the legislature of Ontario had authority to enact
this section except in so far as it relates to lands in the harbours
and canals, if any of the latter be included in the words * other

navigable waters of Ontario.

In Attorney-General for British Columbia v. Canadian
Pacific Railway Company, 1906 A.C., 204, there was a ques
tion in controversy as to the right of the n--|mn<l<vm to appro
priate for its railway and works certain foreshore in the eity
of Vancouver at the ends of the streets running down to the
water, and to exclude the |)Hi»|il‘ from access l»_\' those streets
to the sea. The company justified under powers granted to it
by the Parliament of Canada.

Sir Arthur Wilson, delivering the judgment of the Com
mittee, pp. 208-10, said:—* The railway company justifies
what it has done under s. 18 (a) of the Aet of the Dominion
Parliament which incorporated it (44 V., e. 1), which says:

“%The company shall have the right to take, use and hold
the beach and land below high-water mark in any stream, lake,
navigable water, gulf or sea in so far as the same shall be vested
in the Crown and shall not be required by the Crown, to such
extent as shall be required by the ecompany for its railway and
other works, and as shall be exhibited by a map or plan thereof
deposited in the office of the Minister of Railways.”

“The map or plan required by the last words of the section
was duly deposited.
“The right of the Dominion Parliament =o to legislate with
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respect to provincial Crown lands situated as these are was
based in argument upon two distinet grounds,

‘The first ground was this: 8. 108, with the third
schedule of the British North America Aet, 1867, (imperial
Act 30-31 V., e. 3), includes public harbours amongst the pro-
perty in each province which is to be the property of Canada,
This certainly empowers the Dominion Parliament to legislate
for any land which forms part of a public harbour.

‘In a case heard by this Board, Attorney-General for the
Dominion of Canada v. Attorneys-General for Ontario, Quebec
and Nova Scotia, 1898 A.C., 712, it was laid down that:—

““It does not follow that, because the foreshore on the
margin of a harbour is Crown property it necessarily forms
part of the harbour, It may or may not do so, according to
circnmstances. If, for example, it had actually been used for
harbour purposes, such as anchoring ships or landing goods, it
would, no doubt, form part of the harbour; but there are other
cases in which in their Lordships’ opinion, it is equally clear
that it did not form part of it.”

‘In accordance with that ruling the question whether the
foreshore at the place in question formed part of the harbour
was in the present case tried as a question of fact, and evidence
was given bearing upon it directed to show that before 1871,
when British Columbia joined the Dominion, the foreshore at
the point to which the action relates was used for harbour pur-
poses, such as the landing of goods and the like. That evidence
was somewhat scanty, but it was perhaps as good as could
reasonably be expected with respect to a time so far back, and
a time when the harbour was in so early a stage of its commer-
cial development. The evidence satisfied the learned trial
judge, and the full Court agreed with him. Their Lordships
see no reason to dissent from the conclusion thus arrived at.
And on this ground, if there were no other, the power of the
Dominion Parliament to legislate for this foreshore would be
clearly established.’

Rivers and Lake Improvements.—In the Fisheries Case,
1808, A.C., 709-11, Lord Herschell, delivering the judgment
of the Committee, said :—

‘It is unnecessary to determine to what extent the rivers
and lakes of Canada are vested in the Crown, or what public
rights exist in respect of them. Whether a lake or river be
vested in the Crown as represented by the Dominion or as re-
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presented by the province in which it is situate, it is equally
Crown property, and the rights of the public in respect of it,
except in so far as they may be modified by legislation, are
precisely the same. The answer, therefore, to such questions
as those adverted to would not assist in determining whether in
any particular case the property is vested in the Dominion or
in the province. It must also be borne in mind that there is a
broad disfinetion between proprietary rights and legislative
jurisdiction. The fact that such jurisdietion in respect of a
particular subject-matter is conferred on the Dominion legisla-
ture, for example, affords no evidence that any proprietary
rights with respect to it were transferred to the Dominion.
There is no presumption that because legislative jurisdietion
was vested in the Dominion Parliament proprietary rights were
transferred to it. The Dominion of Canada was called into
existence by the DBritish North America Act, 1867. Whatever
proprietary rights were at the time of the passing of that Act
possessed by the provinces remain vested in them except such
as are by any of its express enactments transferred to the
Dominion of Canada.

‘ With these preliminary observations their Lordships pro-
ceed to consider the questions submitted to them. The first of
these is whether the beds of all lakes, rivers, public harbours,
and other waters, or any and which of them situate within the
territorial limits of the several provinees, and not granted
before Confederation, became under the British North America
Act the property of the Dominion.

‘It is necessary to deal with the several .~II|n_im'I matters re-
ferred to separately, though the answer as to each of them
depends mainly on the construetion of the Srd schedule to the
British North America Act. By the 108th section of that Aect
it is provided that the public works and property of each pro-
vinee enumerated in the schedule shall be the property of
Canada. That schedule is headed, * Provincial Public Works
and Property to be the Property of Canada,” and contains an
enumeration of various subjects, numbered 1 to 10. The fifth
of these is * Rivers and lake improvements,” The word
“rivers ™ obviously applies to nothing which was not vested in
the provinee, It is contended on behalf of the Dominion that
under the words quoted the whole of the rivers so vested were
transferred from the provinee to the Dominion. It is contended,
on the other hand, that nothing more was transferred than the
improvements of the provineial rivers, that is to say, only publie
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works which had been effected and not the entire beds of the
rivers, If the words used had been ** River and lake improve-
ments,” or if the word *lake” had been in the plural,
* lakes,” there could have been no doubt that the improvements
only were transferred. Cogent arguments were adduced in
support of each of the rival constructions. Upon the whole
their Lordships, after careful consideration, have arrived at
the conclusion that the Court below was right, and that the im-
provements only were transferred to the Dominion. There can
be no doubt that the subjects comprised in the schedule are for
the most part works or constructions which have resulted from
the expenditure of public money, though there are exceptions.
It is to be observed that rivers and lake improvements are
coupled together as one item. If the intention had been to
transfer the entire bed of the rivers and only artificial works
on lakes, one would not have expected to find them thus coupled
together. Lake improvements might in that case more naturally
have been found as a separate item or been coupled with canals,
Moreover, it is impossible not to be impressed by the incon
venience which would arise if the entire rivers were transferred,
and only the improvements of lakes. How wounld it be possible
in that case to define the limits of the Dominion and provineial
rights respeetively ¢ Rivers flow into and out of lakes; it would
often be difficult to determine where the river ended and the
lake began. Reasons were adduced why the rivers should have
been vested in the Dominion; but every one of these reasons
scems equally applieable to lakes. The construetion of the words
as applicable to the improvements of rivers only is not an im
possible one. It does no violence to the langnage employed.
Their Lordships feel justified, therefore, in putting upon the
language used the construetion which seems to them to be more
probably in accordance with the intention of the legislature.

Railways.—1In Western Counties Railway Company 1.
Windsor and Annapolis Railway Company, T A.C., 178, the
faets, so far as material to the present purpose, were that the
Windsor branch railway, in the province of Nova Scotia
running from Windsor Junetion to Windsor, conneeted with
Halifax by the trunk line, had been construeted as a
public railway of the province previously to Confedera-
tion. By a contract between the Commissioner of Rail-
ways for Nova Scotia and Messrs. Punchard, Barry & Clark,
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made under authority of the Nova Scotia statute 28 V.,
e. 23, by which these gegtlemen beecame bound to construct a
railway from Windsor to Annapolis, it was agreed infer alia
that before the said line from Windsor to Annapolis was opened
a traflic arrangement should be made between the provineial
government and Messrs, Punchard, Barry & Clark * for the
mutual use and enjoyment of their respective lines of railway
between Halifax and Windsor and Windsor and Annapolis,
including running powers, or for the joint operation thereof, on
equitable terms to be settled by two arbitrators to be chosen hy
the parties in case of difference.” This agreement was made in
November, 1866, By Act of the legislature of Nova Scotia,
30 V., e. 36, passed in May, 1867, Messrs, Punchard, Barry
and Clark were constituted a body corporate under the name
of the Windsor and Annapolis Railway Company, and the said
agreement of November, 1866, between them and the Commis-
sioner of Railways was, by the same Aet, adopted and con-
firmed.

The Windsor branch railway became the property of the
Dominion on 1st July, 1867, by force of s. 108 of the
British North America Aet, 1867, read in connection with the
third schedule of the Act.  On 22nd September, 1871, the gov

ernment of Canada, as then owner of the railway and in
pursnance of the obligation to make a traffic arrangement evi

denced by the agreement of November, 1866, entered into an
agreement with the Windsor and Annapolis Railway Company,
giving that company exclusive use and possession of the
Windsor branch, with running powers over the trunk line.

This agreement was to continue for twenty-one vears, with
certain rights of renewal.

Lord Watson, delivering the judgment of the Committee, p.

187, said :—* The 108th section of the British North America

\ct, 1867, which must be read in connection with the third sche

dule of the Act, had the effect of transferring, upon the 1st of
July, 1867, to the Dominion of Canada, all railways which were

the property of the province of Nova Scotia. Their Lordships

are of opinion that it had not the effect of vesting in Canada
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any other or larger interest in these railways than that which
belonged to the province at the time of the statutory transfer.
Accordingly, the Dominion took the property of the Windsor
branch railway, subject to the same obligation by which the
right of the provincial government was affected, viz., to enter
into a traffic arrangement with the respondent company in
terms of the agreement confirmed by the provincial statute of
the 7th of May, 1867 ; and it was in pursuance of that obliga-
tion that the Dominion government entered into the agreement
of the 22nd of September, 1871,

I'mperial Reserves.—In Attorney-General of British Colum-
bia v. Attorney-General of Canada, (the Deadman’s Island
Case), 1906 A.C., 552, a question arose as to whether a small
island called Deadman’s Island, lying near the entrance to
Burrard Inlet, in the harbour of “ancouver, was held by the
Crown in the right of the Dominion, or of British Columbia.

The island had admittedly been reserved by the imperial
Crown previously to the Union, and it was included with other
lands in a despatch of 27th March, 1884, whereby the imperial
government through the colonial office, after consultation with
the admiralty and war offices, transferred reserved lands men-
tioned in the schedule to the Dominion government.

Lord Dunedin, delivering the judgment of the Committee,
p. 556, said:—* Viewed as a question of fact, their Lordships
have come to the conclusion, without diffieulty, that the land in
question was originally, and subsequently was maintained, as
a military reserve; that accordingly it remained imperial pro-
perty at the time of the Dritish North America Act, and fell
neither to the colony in virtue of s. 117, nor to the Dominion
in virtue of s, 108, but that it was transferred to the Dominion
by the imperial government in virtue of a despatch.’

Property in 109, All Lands, Mines, Minerals, and Royalties be-
f\‘ﬁ:::' &o. longing to the several Provinces of Canada, Nova Scolia,
' and New Brunswick at the Union, and all Sums then due
or payable for such Lands, Mines, Minerals, or Royalties,
shall belong to the several Provinces of Ontario, Quebec,
Nova Scotia, and New Brunswick in which the same «.¢
situate or arise, subject to any Trusts existing in respect
thereof, and to any Interest other than that of the Pro-
vinee in the same,
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h Lands Escheated to the Crown~—In Atlorney-General
r. of Ontario v. M ercer, 8 A.C., 767, the question to be de-
ol termined was whether lands in Ontario escheated to the
= Crown for defeet of heirs ‘belong’ (in the sense in which
|r| the verhb is used in the British North America Act, 1867,)
f to Ontario or to the Dominion. Lord Selborne, L.C.,
- delivering the judgment of the Committee, pp. 775-6,
it said:— There is only one clause in the Aect by which
any sources of revenue appear to be distinetly reserved

b to the provinces, viz., the 109th section (here quoted). The
provineial legislatures are not, in terms, here mentioned; but

d the words, ** shall belong to the several provinees,” are obviously
I equivalent to those wused in s 126, “are by this Aet re-
0 served to the respective governments, or legislatures of the
) provinees.” That they do not apply to all lands held as private
. property at the time of the Union seems clear from the corres
1 ponding langnage of s 125.—“No lands or property
belonging to Canada, or any provinee, shall be liable to taxa

w tion,” where public proverty only must be intended. They evi-
il dently mean lands, ete., which were, at the time of the Union,
h in some sense and to some extent ‘uu////r‘/ juris; and in this
n respect they receive illustrations from another seetion, the 117th
(which their Lordships do not regard as otherwise very mate

rial), “ The several provinces shall retain all their respective

W publie property, not otherwise disposed of by this Act, subject
“ to the right of Canada to assume any lands or public property
n rwlnirml for fortifications, or for the defence of the ('n|lllll'.\'.“
- The Lord Chancellor, pp. 776-9, continued :—* It was not
‘i‘ xli~[»u|m|. in_ the argument fjn!' the .l)n!nininn at the bar, }hut
. all l«-rrvl.lm"ml revenues arising within each province from
" “lands (in which term must ln-' v'nm||n-|u~n<h-:l all estates in
land), which at the time of the Union belonged to the Crown,

were reserved to the respective provinees by s. 109; and

it was admitted that no distinetion could, in that respect, he

W made between Crown lands then ungranted and lands which
“" had previously reverted to the Crown by escheat. DBut it was
e insisted that a line was drawn at the date of the Union, and that

the words were not sufficient to reserve any lands afterwards
escheated, which at the time of the Union were in private
hands, and did not then belong to the Crown.

‘If the word *“ lands ™ had stood alone, it might have heen
diffienlt to resist the foree of this argument. Tt would have been

diffieult to say that the right of the lord paramount to future
1958—15}
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“ ’

escheats was “ land belonging to him,” at a time when the fee
simple was still in the freehoider. If capable of being deseribed
as an interest in land, it was certainly not a present proprietary
right to the land itself. The word * lands,” however, does not
here stand alone. The real question is as to the effect of the
words “ lands, mines, minerals and royalties,” taken together.
In the Court of Appeal of the province of Quebec, it has been
held that these words are sufficient to pass subsequent escheats ;
and for this purpose stress was laid by some, at least, of the
learned judges of that Court (the others not dissenting), on
the particular word *royalties” in this context. If *lands
and royalties” only had been mentioned (without * mines”
and “ minerals ) it would have been clear that the right of
escheats (whenever they might fall) incident at the time of the
Union to the tenure of all socage lands held from the Crown
was a “ royalty ” then belonging to the Crown within the pro-
vinee, so as to be reserved to the provinee by this section, and
excepted from s. 102, After full consideration, their
Lordships agree with the Quebee Court in thinking that the
mention of * mines” and * minerals” in this context is not
enough to deprive the word * royalties ” of what would, other-
wise, have been its proper force. It is true (as was observed
in some of the opinions of the majority of the judges in the
Supreme Court of Canada) that this word * royalties ” in min-
ing grants or leases (whether granted by the Crown or by a
subject) has often a special sense, signifying that part of the
reddendum which is variable, and depends upon the quantity
of minerals gotten. 1t is also true that in Crown grants of land
in British North America the practice has generally been to
reserve to the Crown, not only royal mines, properly so called,
but minerals generally; and that mining grants or leases had,
before the Union, been made by the Crown both in Nova Seotia
and in New Brunswick; and that, in two Aets of the province
of Nova Scotia (one as to coal mines, and the other as to mines
and minerals generally) the word “ royalties ™ had been used in
its special sense, as applicable to the variable reddenda in min-
ing grants or leases, Another Nova Seotia Act of 1849, snr-
rendering to the provincial legislature the territorial and
casnal revenues of the Crown arising within the provinee, was
also referred to by Mr. Justice Gwynne. But the terms of that

Act were very similar to those now under consideration: and if

“ royalties,” in the context which we have here to consider, do
not necessarily and solely mean reddenda in mining grants or
leases, neither may they in that statute,
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‘It appears, however, to their Lordships to be a fallacy to
assume that, because the word * royalties™ in this context
would not be inofficions or insensible if it were regarded as
having reference to mines and minerals, it ought, therefore, to
be limited to those subjects. They see no reason why it should
not have its primar

and appropriate sense as to (at all events)
all the subjects with which it is here found associated—Ilands
as well as mines and minerals. Even as to mines and minerals,
it here necessarily signifies rights belonging to the Crown jure
coronw, The general subjeet of the whole section is of a high
political nature; it is the attribution of royal territorial rights
for purposes of revenue and government, to the provinces in
which they are situate or arise. It is a sound maxim of law,
that every word ought, prima facie, to be construed in its
primary and natural sense, unless a secondary or more limited

sense is required by the subject or the context. In its primary
and natural sense, “ royalties ” is merely the English transla
tion or equivalent “regalitates,” “ jura regalia,” * jura
regia,” (see, in voce "“‘n_\';l'li(w," Cowell’s Iu/v‘r’/rrr ter,
Wharton’s Law Lexicon, Tomlin’s and Jacobs' Law Diction-
aries). * Regalia” and “regalitates,” according to Dunecange,
are “jura re

a”; and Spelman ((floss, Areh.) says, * Regalia
dieuntur jura ommia ad fisenm speetantia.,” The subject was
diseussed with much fulness of learning in Dyke v. Walford,
5 Moore, P.C. 434, where a Crown grant of jura regalia, he
longing to the Connty Palatine of Laneaster, was held to pass
the right to bona vacantia. * That it is a jus™ (said Mr. Ellis,
in his able argument, ibid., p. 480) “is indisputable; it must
also be regale; for the Crown holds it generally through Eng
land by royal prerogative, and it goes to the successor of the
Crown, not to the heir or personal representative of the Sover-
eign. It stands on the same footing as the right to escheats, to
the land between high and low water mark, to felons’ goods, to
treasure trove, and other analogous rights.” With this state-
ment of the law their Lordships agree, and they consider it to
have been, in substance, afiirmed by the judgment of Iler
Majesty in Couneil in that case.

 Their Lordships are not now ealled upon to decide whether
the word “rovalties” in s. 109 of the DBritish North
Ameriea Act of 1867, extends to other royal rights besides
those connected with * lands,” *“ mines ” and ** minerals.” The
question is, whether it ought to be restrained to rights connected
with mines and minerals only, to the exclusion of royalties,
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such as escheats, in respect of lands. Their Lordships find
nothing in the subject or the context, or in any other part of the
Act, to justify such a restriction of its sense. The larger inter-
pretation (which they regard as, in itself, the more proper and
natural) also seems to be that most consistent with the nature
and general objeets of this particular enactment, which cer-
tainly includes all other ordinary territorial revenues of the
Crown arising within the respective provinces.

“The eonclusion at which their Lordships have arrived is,
that the escheat in question belongs to the province of Ontario.’

Lands Reserved for Indians—In St. Catherines Milling
and Lumber Company v. The Queen, 14 A.C., pp. 55-6,
. Lord Watson, delivering the judgment of the Committee, said:
‘By an imperial statute passed in the year 1840 (3-4 V.,
c. 35), the provinees of Ontario and Quebee, then known as
Upper and Lower Canada, were united under the name of the
province of Canada, and it was, infer alia, enacted that, in con-
sideration of certain annual payments which Ier Majesty had
agreed to accept by way of civil list, the produce of all terri-
torial and other revenues at the disposal of the Crown arising
in either of the united provinees, should be paid into the con-
solidated fund of the new provinece. There was no transfer to
the province of any legal estate in the Crown lands, which con-
tinued to be vested in the Sovereign; but all moneys realized
by sales or in any other manner became the property of the
province. In other words, all beneficial interest in such lands
within the provineial boundaries belonging to the Queen, and
cither producing or capable of producing revenue, passed to the
provinee, the title still remaining in the Crown. That con-
tinued to be the right of the province until the passing of the
British North America Act, 1867. Ilad the Indian inhabi-
tants of the area in question released their interest in it to the
Crown at any time between 1840 and the date of that Aect, it
does not seem to admit of doubt, and it was not disputed by the
learned counsel for the Dominion, that all revenues derived
from its being taken up for settlement, mining, lumbering and
other purposes would have been the property of the provinee of
Canada. The case maintained for the appellants is that the
Act of 1867 transferred to the Dominion all interest in Indian
lands which previously belonged to the province.

“The Act of 1867, which created the federal government,
repealed the Act of 1840, and restored the Upper and Lower
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Canadas to the condition of separate provinces, under the titles
of Ontario and Quebee, due provision being made (s. 142)
for the division between them of the property and assets of the
united provinee, with the exception of certain items specified in
the fourth schedule, which are still held by them jointly. The
Act also contains careful provisions for the distribution of
legislative nowers and of revenues and assets between the res-
pective provinces included in the Union, on the one hand, and
the Dominion, on the other. The conflicting claims to the ceded
territory maintained by the Dominion and the provinee of
Ontario are wholly dependent upon these statutory provisions.
In construing these enactments, it must always be kept in view
that, wherever publie land with its incidents is deseribed as
“the property of ” or as * helonging to” the Dominion or a
province, these expressions merely import that the right to its
beneficial use, or to its proceeds, has been appropriated to the
Dominion or the province, as the case may be, and is subject
to the control of its legislature, the land itself being vested in
the Crown.’

His Lordship having referred to ss. 102 and 108, pp. 579

y

continned :—

‘The enactments of s. 109 are, in the opinion of their
Lordships, sufficient to give to each provinee, subject to the ad-
ministration and control of its own legislature, the entire bene-
ficial interest of the Crown in all lands within its boundaries,
which at the time of the Union were vested in the Crown, with
the exception of such lands as the Dominion aequired right to
under s. 108, or might assume for the purposes specified
in s 117. Its legal effect is to exclude from the
“duties and revenues” appropriated to the Dominion all the
ordinary territorial revenues of the Crown arising within the
provinces. That construction of the statute was accepted by
this Board in deciding Attorney-General of Ontario v. Mercer,
8 A.C., 767, where the controversy related to land granted in
fee simple to a subject before 1867, which became escheat to
the Crown in the year 1871. The Lord Chancellor (Earl Sel-
borne), in delivering judgment in that case, said (8 A.C'.,, 776):
“ It was not disputed, in the argument for the Dominion at the
bar, that all territorial revenues arising within each province
from ‘lands’ (in which term must be comprehended all estates
in land) which at the time of the Union belonged to the C'rown,
were reserved to the respective provinees by s. 109; and it
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was admitted that no distinetion could in that respect be made
between lands then ungranted and lands which had previously
reverted to the Crown by escheat. But it was insisted that a
line was drawn at the date of the Union, and that the words
were not sufficient to reserve any lands afterwards escheated
which at the time of the Union were in private hands, and did
not then belong to the Crown.” Their Lordships indicated an
opinion to the effect that the escheat would not, in the special
circumstances of that case, have passed to the province as
“lands ”; but they held that it fell within the class of rights
regerved to the provinces as “ royalties ” by s. 109.

‘Had its Indian inhabitants been the owners in fee simple
of the territory which they surrendered by the treaty of 1873,
Attorney-General of Ontario v. Mercer, supra, might have been
an authority for holding that the province of Ontario
could derive no benefit from the cession, in respect that
the land was not vested in the Crown at the time of the Union.
But that was not the character of the Indian interest. The
Crown has all along had a present proprietary estate in the
land, upon which the Indian title was a mere burden. The
ceded territory was at the time of the Union land vested in the
Crown, subject to ““ an interest other than that of the province
in the same,” within the meaning of s. 109; and must now
belong to Ontario in terms of that clanse, unless its rights have
been taken away by some provision of the Act of 1867 other
than those already noticed.’

In Ontario Mining Company v. Seybold, 1903 A.C., 79,
Lord Davey, delivering the judgment of the Board, said:—

‘ The lands in question are comprised in the territory with-
in the provinece of Ontario, which was surrendered by the
Indians by the treaty of October 3, 1873, known as the North-
west Angle Treaty. It was decided by this Board in the St.
Catherines Milling Company's Case, 14 A.C., 46, that prior
to that surrender the province of Ontario had a proprietary
interest in the land, under the provisions of s. 109 of the British
North America Aect, 1867, subjeet to the burden of the Indian
usufruetuary title, and upon the extingnishment of that title
by the surrender the province acquired the full beneficial in-
terest in the land, subject only to such qualified privilege of
hunting and fishing as was reserved to the Indians in the treaty.
In delivering the judgment of the Board, Lord Watson ob-
served that in construing the enactments of the British North
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America Aet, 1867, “ it must always be kept in view that wher-
ever public land with its incidents is described as * the property
of ’ or as * belonging to’ the Dominion or a provinee, these ex-
pressions merely import that the right to its beneficial use or
its proceeds has been appropriated to the Dominion or the
provinee, as the case may be, and is subject to the control of
its legislature, the land itself being vested in the Crown.”
Their Lordships think that it should be added that the right of
disposing of the land can only be exercised by the Crown under
the advice of the ministers of the Dominion or provinee, as the
case may be, to which the beneficial use of the land or its pro
ceeds has been appropriated, and by an instrnment under the
seal of the Dominion or the province.’

British Columbia Railway Bell—Precious Metals.—In At-
torney-General of British Columbia v. Attorney-General of
Canada, (the Precious Metals Case) 14 A.C., 295, the question
was as to whether the transfer of lands, which British Col
umbia had by article 11 of her terms of union with the Dom-
inion agreed to make, carried with it the precious metals.

Article 11 of the terms of union with British Columbia is
as follows:—

“11. The government of the Dominion undertake to secure
the commencement simultaneously, within two years from the
date of the Union, of the construction of a railway from the
Pacific towards the Rocky Mountains, and from such point as
may be selected east of the Rocky Mountains towards the
Pacifie, to conneet the seaboard of British Columbia with the
railway system of Canada; and further, to secure the comple-
tion of such railway within ten years from the date of the
Union.

“ And the government of British Columbia agree to convey
to the Dominion government, in trust, to be appropriated in
such manner as the Dominion government may deem advisable
in furtherance of the construction of the said railway, a similar
extent of publie lands along the line of railway throughout its
entire length in British Columbia, not to exceed, however,
twenty (20) miles on each side of said line, as may be appro-
priated for the same purpose by the Dominion government from
the public lands in the Northwest Territories and the province
of Manitoba: Provided that the quantity of land which may be
held under pre-exemption right, or by Crown grant, within the
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limits of the tract of land in British Columbia to be so conveyed
to the Dominion government shall be made good to the
Dominion from contignous public lands; and, provided further,
that until the commencement within two years, as aforesaid,
from the date of the Union, of the construction of the said rail-
way, the government of British Columbia shall not sell or
alienate any further portions of the public lands of British
Columbia in any other way than under right of pre-emption,
requiring actual residence of the pre-emptor on the land claimed
by him. In consideration of the land to be so conveyed in aid
of the construction of the said railway, the Dominion govern-
ment agree to pay to British Columbia, from the date of the
Union, the sum of $100,000 per annum, in half-yearly pay-
ments in advance.’

Lord Watson, delivering the judgment of the Committee,
pp. 301-305, said:—‘ Whether the precious metals are or are
not to be held as included in the grant to the Dominion gov-
ernment, must depend upon the meaning to be attributed to
the words “ public lands” in the 11th article of union. The
Act 47 V., c. 14, 5. 2, which was passed in fulfilment of the
obligation imposed upon the province by that article, and the
agreement of 1883, defines the area of the lands, but it throws
no additional light upon the nature and extent of the interest
which was intended to pass to the Dominion. The obligation
is to “convey” the lands, and the Aect purports to “ grant”
them, neither expression being strictly appropriate, though suffi-
ciently intelligible for all practical purposes. The title to the
public lands of British Columbia has all along been, and still
is, vested in the Crown; but the right to administer and to dis-
pose of these lands to settlers, together with all royal and terri-
torial revenues arising therefrom, had been transferred to the
provinee before its admission into the federal union. Leaving
the precious metals out of view for the present, it seems clear
that the only “ conveyance ” contemplated was a transfer to the
Dominion of the provineial right to manage and settle the lands
and to appropriate their revenues, It was neither intended that
the lands should be taken out of the provinee, nor that the
Dominion government shonld oceupy the position of a free-
holder within the provinece. The object of the Dominion
government was to recoup the cost of construeting the railway
by selling the land to settlers, Whenever land is so disposed
of, the interest of the Dominion comes to an end. The land
then ceases to be public land, and reverts to the same position
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as if it had been settled by the provincial government in the
ordinary course of its administration. That was apparently
the consideration which led to the insertion, in the agreement
of 1883, of the condition that the government of Canada should
offer the land for sale, on liberal terms, with all convenient
speed.

¢ According to the law of England, gold and silver mines
until they have been aptly severed from the title of the Crown,
and vested in a subject, are not regarded as partes soli, or as
incidents of the land in which they are found. Not only so,
but the right of the Crown to land, and the baser metals which
it contains, stands upon a different title from that to which its
right to the precions metals must be aseribed. 1In the Mines
Case, 1 Plowd. 336, 336a, all the justices and barons agreed
that in the case of the baser metals, no prerogative is given to
the Crown; whereas * all mines of gold and silver within the
realm, whether they be in the lands of the Queen or of subjects,
belong to the Queen by prerogative, with liberty to dig and
carry away the ores thereof, and with other such incidents
thereto as are necessary to be used for the getting of the ore.”
In British Columbia the right to public lands and the right to
precious metals in all provineial lands, whether publie or pri
vate, still rest upon titles as distinet as if the Crown had never
parted with its beneficial interests; and the Crown assigned
these beneficial interests to the government of the provinee, in
order that they might be appropriated to the same state purposes
to which they would have been applicable if they had remained
in the possession of the Crown. Although the provineial gov
ernment has now the disposal of all revenues derived from
prerogative rights connected with land or minerals in British
Columbia, these revenues differ in legal quality from the or-
dinary territorial revenues of the Crown. It therefore appears
to their Lordships that a conveyance by the provinee of ** publie
lands ” which is, in substance, an assignment of its right to
appropriate the territorial r

venues arising from such lands,
does not imply any transfer of its interest in revenues arising
from the prerogative rights of the Crown,

‘ The grounds npon which the majority of the learned judges
of the Supreme Court decided in favour of the Dominion are
]ll‘ivll_\' and foreibly stated in the judgment delivered by Sir
William Ritehie, C.J. They were of opinion that the rule of
construction which excepts the precions metals from a convey-
ance of land by the Crown to a subject has no applieation to the
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provisions of the 11th article of union, which they regarded as ti
a statutory compact between two constitutional governments, >
The learned Chief Justice said: “ This was a statutory arrange- o
ment between the government of the Dominion and the govern- .
ment of British Columbia in settlement of a constitutional ques- by
tion between the two governments, or rather giving effect to and i
carrying out the constitutional compact under which British al
Columbia became part and parcel of the Dominion of Canada, p
and, as a part of that arrangement, the government of British it
Columbia relinquished to the Dominion of Canada, as repre &
sented by the Governor-General, all right to certain publie L
lands belonging to the Crown, or to the province of British "
Columbia, as represented by the Lieutenant-Governor.” of
* If the 11th article of union had been an independent treaty ‘e
between the two governments, which obviously contemplated the the
cession by the province of all its interests in the land forming pri
the railway belt, royal as well as territorial, to the Dominion ol
government, the conclusion of the Court below would have been wl
inevitable. But their Lordships are unable to regard its pro st
visions in that light. The 11th article does not appear to them
to constitute a separate and independent compact. It is part of sid
a general statutory arrangement, of which the leading enact- 2
ment is, that, on its admission to the federal union, British i
Columbia shall retain all the rights and interests assigned to it 6
by the provisions of the British North America Act, 1867, tlho
which govern the distribution of provineial property and bt
revenues between the province and the Dominion; the 11th b
article being nothing more than an exception from these provi- i
sions. The article in question does not profess to deal with u«%
; jura regia; it merely embodies the terms of a commercial trans- Th
i action, by which the one government undertook to make a it:
} railway, and the other to give a subsidy, by assigning part of in t
its territorial revenues. foat
: ‘ Their Lordships do not think it admits of doubt, and it in
Bl was not disputed at the bar, that s. 109 of the British North tinnt
America Act must now be read as if British Columbia was one o
of the provinces therein enumerated. With that alteration, it {m‘
3 enacts that “all lands, mines, minerals and royalties,” which
i i s : gy men
& belonged to British Columbia at the time of the Union, shall for o,
i v the future helong to that provinee and not to the Dominion. In s
‘[f | order to construe the exception from that enactment, which is N -r:
[‘, y ool created by the 11th article of union, it is necessary to ascer- e
& tain what is comprehended in each of the words of the enumera- 7
In
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tion, and particularly in the word * royalties,” The scope and
meaning of that term, as it occurs in s. 109, underwent
careful consideration in the case of Attorney-General of Ontario
v. Mercer, 8 A.C., 767, which was appealed to this Board
by the Dominion government in name of the defendant Mercer.
In that case their Lordships were of opinion that the mention
of * mines and minerals ” in the context was not enough to de
prive the word “ royalties ” of what would otherwise have been
its proper force. The Earl of Selborne, in delivering the judg
ment of the Board, said:—*It appears, however, to their

Lordships to be a fallacy to assume that because the word
“royalties” in this context would not be regarded as in
officions or insensible, if it were regarded as having reference
to mines and minerals, it ought, therefore, to be limited to
those subjects. They see no reason why it should not have its
primary and appropriate sense as to (at all events) all the
subjects with which it is here found associated, lands as well as
mines and minerals—even as to mines and minerals it here
necessarily signifies rights belonging to the Crown jure corone.”

“ It is not necessary for the purposes of this appeal to con-
sider whether the expression “ royalties ” as used in s. 109 in-
cludes jura regalia other than those connected with lands, mines
and minerals. Attorney-General of Ontario v. Mercer, 8 A.C.,
767, is an authority to the effeet that, within the meaning of
the clause, the word “ royalties” comprehends, at least, all
revenues arising from the prerogative rights of the Crown in
connection with * lands, mines and minerals.” The exception
created l».\ the 11th article of union, from the rights specially
assigned to the provinee by s. 109 is of “lands” merely.
The expression “lands ” in that article admittedly earries with
it the baser metals, that is to say * mines " and “ minerals "
in the sense of s. 109. Mines and minerals in that sense are
incidents of land. ' nd, as such, have been invariably granted,
in accordance with the uniform course of provineial legisla
tion, to settlers who purchase land in British Columbia. Dut
jura regalia are not accessories of land: and their Lordships

are of opinion that the riehts to which the Dominion govern-
ment became entitled under the 11th article did not, to any
extent, derogate from the provineial right to * royalties ™ con-
nected with mines and minerals under s, 109 of the British
North America Aet)’

Trust
the

existing—Interest other than t)

Robinson

of the Province.—

Treaties Case the facts were that in

In
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1850 the Ojibewey Indians, by two treaties with the
government of the old province of Canada, ceded ecertain
lands in the districts of Lake Huron and Lake Superior
formerly held as Indian reserves in consideration of specified
money payments and annuities, and the further agreement that
if the territory ceded should in the future produce an amount
which would enable the government of the province without
incurring loss to increase these annuities they should be in-
creased ; but not so that the annual payment to any individual

should exceed one pound provineial currency, or such further

sum as might be ordered by Her Majesty.

The effect of these treaties was, as held by the Judicial Com-
mittee, that whilst the title to the lands ceded continued to be
vested in the Crown, all beneficial interest in them, together
with the right to dispose of the lands and to appropriate their
proceeds, passed to the government of the province, which also
became liable to fulfil the promises and agreements made on its
behalf by making due payment to the Indians of the stipulated

annuities.

At Confederation the beneficial interest in the territories
ceded became vested, under s. 109 of the British North
America Act, 1867, in the province of Ontario. In 1873 the
Indians preferred a claim against the Dominion government
for an increase of their respective annuities upon the
ground that the proceeds of the surrendered lands had become
large enough to enable the stipulated inerease to be paid without
involving loss. The government of the Dominion recognizing
this claim inereased the annuities, and claimed indemnity
from Ontario upon the ground that the treaty stipulation giving
the Indians a right to the increase of annuity either constituted
a trust burdening the surrender of the lands and their proceeds
within the meaning of s. 109, or ecreated an interest in
the same other than that of the old provinee within the mean-
ing of that section; and, the heneficial interest in the territories
ceded having passed to Ontario, it was sought tv make Ontario
solely liable.
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Lord Watson, delivering the judgment of the Board, pp.
210-1, said:— The expressions “subject to any trusts
existing in respect thereof,” and * subject to any interest other
than that of the provinee,” appear to their Lordships to be in-
tended to refer to different classes of right. Their Lordships
are not prepared to hold that the word * trust ” was meant by
the legislature to be strictly limited to such proper trusts as
a court of equity would undertake to administer; but, in their
opinion, it must at least have been intended to signify the exis
tence of a contractual or legal duty, incumbent upon the holder
of the beneficial estate or its proceeds, to make payment, out of
one or other of these, of the debt due to the ereditor to whom
that duty ought to be fulfilled. On the other hand, * an interest
other than that of the province in the same” appears to them
to denote some right or interest in a third party, independent
of and capable of being vindicated in eompetition with the bene
ficial interest of the old |v|'<r\in|'¢'. Their |‘Hl"l~]|ilt» have been
unable to discover any reasonable grounds for holding that, by
the terms of the treaties any independent interest of that kind
was conferred upon the Indian communities; and, in the argu-
ment addressed to them for the appellants, the claim against
Ontario was chiefly, if not wholly, based upon the provisions of
8. 109 with respect to trusts,’

Lord Watson is reported to have said during the argument,
referring to s. 109 :—* If the Crown right was subject to a
burden upon the land, the interest is to pass to the province
under that burden. There was to be no change in the position
of the Crown. I think the whole effect of this clause is to ap
propriate to the province of Ontario all the interest in lands
within that province as vested in the Crown, subjeet to all the
conditions under which they were vested in the Crown. "
The policy of these sections of the Aet, 109 and 112 and
111 and 142, when read together, appears to me to be
generally this, beyond all dispute. . . . . The intention
obviously was to provide that with regard to all those debts and
liabilities of the old province of Canada, which were simply
debts and liabilities charged generally upon the revenues of the
provinces, the creditors were to be paid by the Dominion, and
to a certain extent, in excess of a particular sum, the Dominion
was to be recouped by the two new provinees in the proportions
which might be determined wnder the provisions of s 142,
On the other hand to this extent it is made plain—at least I
hold it to be made very plain under s, 109—that any debt
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or liability which was made a proper charge upon any property
or assets passing to the vrovinee under s. 109, was to remain
that charge, and was not to be satisfied by the Dominion gov-
ernment under s. 111.”*

Iis Lordship further in his judgment, pp. 2112,
said :—* Their Lordships entirely agree with the following ob-
servations made by King J., one of the minority in the Supreme
Court: * Practically it does not now, and it never did, make any
difference to the Indians whether they were declared to have an
interest in the proceeds of the land or not. Their assurance
would be equal in either case.” Even at the present time, and
in view of the change of circumstances introduced by the Act of
1867, their Lordships think it must still be matter of absolute
indifference to the Indians whether they have to look for pay-
ment to the Dominion, to which the administration and control
of their affairs is entrusted by s. 91 (24) of the Act of 1867, or
to the province of Ontario. But it is clear that, for the pur-
poses of the present question, the construction of the treaties
must be dealt with on the same footing as if it had arisen
between the Indians and the old province of Canada; and it
must be kept in view that, whilst the Indians had no interest
in making such a stipulation, an agreement by the province to
make a particular debt a charge upon a particular portion of
its annual revenues, or an agreement to hold such portion of its
revenue in trust for the future payment of that debt, might
have oceasioned considerable inconvenience to the government
of the province. Why, in these circumstances, a liberal con-
struction should be resorted to for the purpose of raising an
equitable right in the Indians which is of no pecuniary advan-
tage to them, and to which the provinee did not, according to
the ordinary and natural construction of the instruments, con-
sent, and eannot with any degree of probability be presumed to
have consented, their Lordships are at a loss to understand.
The so-called equity appears to have been conjured up for the
doubtful purpose of construing the provisions of s 109
with an amount of liberality which the ordinary canons of con-
struction do not admit of.”

And Lord Watson, p. 213, stated in conelusion:—* Their
Lordships have had no difficulty in coming to the conclu ion
that, under the treaties, the Indians obtained no right to their

! Lefroy on Legislative Power in Canada. 612, note.
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annuities, whether original or augmented, beyond a promise

and agreement, which was nothing more than a personal obliga

tion by its governor, as representing the old province, that the

latter should pay the annuities as and when they became due;
that the Indians obtained no right which gave them any interest
in the territory which they surrendered, other than that of the
!?ril\'i“('

and that no duty was imposed upon the provinee,
whether in the nature of a trust obligation or otherwise, to
apply the revenue derived from the surrendered lands in pay
ment of the annuities.’

Assets con-
nected with
Provincial
debts
"'unlfllfllul wnr 111, Canada shall be liable for the Debts and Liabili-
he able D . > . . * v

Provincial ties of each Province existing at the Union.

debts,
Debts of y . y :

Hnr‘u:m(' nnd’ anada for llll'. A\‘ln-vnm (if any) by which the Debt of
Quebec. the Province of Canada exceeds at the

110, All Assets connected with such Portions of th
Public Debt of each Province as are assumed by that
Provinee shall belong to that Province.

112, Ontario and Quebee conjointly shall be liable to

Union Sixty-two
million five hundred thousand Dollars, and shall be
Interest at the Rate of Five
per Annum thereon,

per Centum

Assets of

118, The Assets enumerated in the Fourth Schedule

:)‘::}‘xll:\l,l“ andy, this Act belonging at the Union to the Province of
. Canada shall be the Property of Onfario and Quebee
conjointly.

The fourth schedule may be here conveniently introduced.

It is as follows:—

Assets to be the Property of Ontario and Quebec con-
jointly.

Upper Canada Building Fund

Lunatic Asylums,

Normal School.

Court Houses,

in

Aylmer, Lower Canada.

Montreal,

Kamouraska,

Law Society, Upper Canada.

Montreal Turnpike Trust.

University Permanent Fund.

Royal Institution,

Consolidated Municipal Loan Fund, Upper Canada.
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Consolidated Municipal Loan Fund, Lower Canada.
Agricultural Society, Upper Canada.

Lower Canada Legislative Grant.

Quebee Fire Loan.

Temiscouata Advance Account.

Quebec Turnpike Trust.

Education—East.

Building and Jury Fund, Lower Canada.
Municipalities Fund.

Lower Canada Superior Edueation Income Fund.

Debt of 114, Nova Scotia shall be liable to Canada for the

Nova Scotla. A yount (if any) by which its Public Debt exceeds at the
Union Eight million Dollars, and shall be charged with
Interest at the Rate of Five per Centum per Annum
thereon,

Debt of 115, New Brunswick shall be liable to Canada for

:;'c'; Bruns-ge Amount (if any) by which its Public Debt exceeds at
the Union Seven million Dollars, and shall be charged
with Interest at the Rate of Five per Centum per Annum
thereon.

Payment of 116, In case the Public Debts of Nova Secotia and

'\f‘"""""‘ 0 New Brunswick do not at the Union amount to Eight

Nova Scotia ~ ., Preiy .

and New million and Seven million Dollars respectively, they shall

Brunswick. regpectively receive by half-vearly Payments in advance
from the Government of Canada Interest at Five per
Centum per Annum on the Difference between the actual
Amounts of their respective Debts and such stipulated
Amounts,

Provinelal 117, The several Provinces shall retain all their re-

:‘e’:’ll;“ Pro* gpective Public Property mnot otherwise disposed of in

' this Aet, subject to the Right of Canada to assume any

Lands or Public Property required for Fortifications or
for the Defence of the Country.

The Assuming of Provincial Lands for Purposes of De-
fence.—In L'Union St. Jacques v. Belisle, L.R., 6 P.C., 37,
Lord Selborne, referring to s. 91 (7) ‘Militia, military and

naval service, and defence’ as the source of authority, attri-
buted to the Dominion Parliament the power to take any part
of the lands in a province for the purpose of military defence.
The public lands of a province may, however, apparently be
assumed by the Dominion under s. 117, and probably by exe-

cutive act,

Aet
:-'in]]
1
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As to the method of taking over such lands by the Dominion,
it is to be observed that in the Deadman’s Island Case, 1906
A.C., 556, Lord Dunedin speaks of one of His Majesty’s
military reserves having been competently transferred to (a-
nada by a despateh.

May the Dominion not likewise appropriately assume for
the defence of the country the public lands of a provinee by a
Jespatch to the province ?

Lord Watson in the St. Catherines Milling Case, 14 A.C.,
57-58, mentions lands which the Dominion might assume for
the purposes specified in s. 117, together with the lands ac-
quired by the Dominion under s. 108, as excepted from the
operation of s, 109—the section which constitutes the title of
the provinees to their Crown lands,

Grants to 118, The following Sums shall be paid yearly by
Provinces.  ("anada to the several Provinees for the Support of their
Governments and Legislatures:
Dollars.
Eighty thousand.
.Seventy thousand.
..Sixty thousand.
Fifty thousand.

Ontario . .
Quebec, .
Nova Scotia ..
New Brunswick
Two hundred and sixty thousand;
and an annual Grant in aid of each Province shall be
made, equal to Eighty Cents per Head of the Popula-
tion as ascertained by the Census of One thousand eight
hundred and sixty-one, and in the Case of Nova Scotia
and New Brunswick, by each subsequent Decennial Cen-
sus until the Population of each of those two Provinces
amounts to Four hundred thousand Souls, at which Rate
such Grant shall thereafter remain. Such Grants shall
be in full Settlement of all future Demands on Canada,
and shall be paid half-yearly in advance to each Provinee;
but the Government of Canada shall deduet from such
Grants, as against any Province, all Sums chargeable as
Interest on the Public Debt of that Province in excess of
the several Amounts stipulated in this Act.
The British North America Act, 1907 —By the imperial
Act 7 E. VIL, e. 11, entitled ¢ An Aet to make further provi
sion with respeet to the sums to be paid by Canada to the several
1958163




244 The British North America Act, 1907.

Provinees of the Dominion,’ assented to 9th August, 1907, upon
the recital that an address has been presented to His Majesty
by the Senate and House of Commons of Canada in the terms
set forth in the schedule to the Aet,' it is enacted as follows:—

Paymentsto 1, (1) The following grants shall be made yearly by
be made by (“anada tp every province, which at the commencement of
Canada to . . . 8 :
provinces. this Act is a province of the Dominion, for its local pur-
poses and the support of its Government and Legisla-
ture:—
(a) A fixed grant—
where the population of the provinee is under
one hundred and fifty thousand, of one hund-
red thousand dollars;
where the population of the provinee is one
hundred and fifty thousand, but does not ex-
ceed two hundred thousand, of one hundred
and fifty thousand dollars;
where the population of the province is two
hundred thousand, but does not exceed four
hundred thousand, of one hundred and eighty
thousand dollars;
where the population of the provinee is four
hundred thousand, but does not exceed eight
hundred thousand, of one hundred and ninety
thousand dollars;
where the population of the provinee is eight
Lundred thousand, but does not exceed
one million five hundred thousand, of two
hundred and twenty thousand dollars;
where the population of the province exeeeds
one million five hundred thousand, of two
hundred and forty thousand dollars; and

_—

(b) Subject to the special provisions of this Aet as
to the provinces of British Columbia and
Prince Edward Island, a grant at the rate of
eighty cents per head of the population of the
province up to the number of two million five
hundred thousand, and at the rate of sixty
cents per head of so much of the population
as exceeds that number.

DA Aol

e Ty

(2) An additional grant of one hundred thousand dol-
lars shall be made yearly to the province of British Col-
umbia for a period of ten years from the commencement
of this Aet.

J 'The schedule is not printed here as it does not seem to affect
the construction of the Act.
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(3) The population of a province shall be ascertained
from time to time in the case of the provinces of Mani-
toba, Saskatchewan, and Alberta, respectively, by the last
quinquennial census or statutory estimate of population
made under the Aects establishing those provinees or any
other Act of the Parliament of Canada making provision
for the purpose, and in the case of any other province by
the last decennial census for the time being.

(4) The grants payable under this Aet shall be paid
half-yearly in advance to each province.

(5) The grants payable under this Act shall be sub-
stituted for the grants or subsidies (in this Act referred
to as existing grants) payable for the like purposes at
the commencement of this Act to the several provinces of
the Dominion under the provisions of section one hund-
red and eighteen of the British North Ameriea Act, 1867,
or of an Order in Council establishing a province, or of
any Act of the Parliament of Canada containing diree
tions for the payment of any such grant or subsidy, and
those provisions shall cease to have effect

(6) The Government of Canada shall have the same
power of deducting sums charged against a province on
account of the interest on public debt in the case of the
grant payable under this Act to the province as they have
in the case of the existing grant,

(7) Nothing in this Act ghall affect the obligation of
the Government of Canada to pay to any province any
grant which is payable to that province, other than the

existing grant for which the grant under this Act is sub-
stituted,

(8) In the case of the provinces of British Columbia
and Prince Edward Island, the amount paid on account
of the grant payable per head of the population to the
provinees under this Act shall not at any time be less than
the amount of the corresponding grant payable at the
commencement of this Aet; and if it is found on any
decennial census that the population of the provinee has
decreased since the last decennial eensus, the amount paid
on account of the grant shall not be decreased below the
amount then payable, notwithstanding the dec v of
the population.

2. This Act may be cited as the British North Am-
erica Act, 1907, and shall take effect as from the first day
of July, nineteen hundred and seven.
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8. 118 is therefore by the effect of s. 1, subs. 5, repealed,
and replaced by the provisions of the Aect of 1907.

Further 119, New Brunswick shall receive by half-yearly

;::"B::n'_ Payments in advance from Canada for the Period of Ten

ek, years from the Union an additional Allowance of Sixty-
three thousand Dollars per Annum; but as long as the
Public Debt of that Province remains under Seven mil-
lion Dollars, a Deduction equal to the Interest at Five
per Centum per Annum on such Deficiency shall be made
from that Allowance of Sixty-three thousand Dollars,

Form of 120. All Payments to be made under this Aect, or in

payments.  gischarge of Liabilities created under any Act of the Pro-
vinces of Canada, Nova Scotia, and New Brunswick re-
spectively, and assumed by Canada, shall, until the Par-
liament of Canada otherwise directs, be made in such
Form and Manner as may from Time to Time be ordered
by the Governor General in Council.

Canadian 121, All Articles of the Growth, Produce, or Manu-

"':l'r?‘:"’;; facture of any one of the Provinces, shall, from and after

"7 the Union, be admitted free into each of the other Pro-
vinces,

Continu- 122, The Customs and Excise Laws of each Province
e °:n'f,“" shall, subject to the Provisions of this Aect, continue
excise laws. in force until altered by the Parliament of Canada.
Exportation 198, Where Customs Duties are, at the Union,
f'."{:nlnm.p‘orb'e_lm'inhle on any Goods, Wares, or Merchandises in any
tween two Two Provinces, those Goods, Wares, and Merchandises
Provinces.  may. from and after the Union, be imported from one of
those Provinces into the other of them on Proof of Pay-
ment of the Customs Duty leviable thereon in the Pro-
vince of Exportation, and on Payment of such further
Amount (if any) of Customs Duty as is leviable thereon
in the Province of Importation.
Lumber 124, Nothing in this Act shall affect the Right of
R:_’:;“l‘:,'l;e'.\'wu- Brunswick to levy the Lumber Dues provided in
" Chapter Fifteen of Title Three of the Revised Statutes
of New Brunswick, or in any Aet amending that Act be-
fore or after the Union, and not increasing the Amount
of such Dues; but the Lumber of any of the Provinces
other than New Brunswick shall not be subject to such
Dues.
Exemption 125, No lands or Property belonging to Canada or

of Publie . : 0
Lands, &, any Province shall be liable to Taxation.
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Provincial 1286. Such Portions of the Duties and Revenues over
(rlf":’no‘::ad“ed which the respective Legislatures of Canada, Nova Scotia,
fund. and New Brunswick had before the Union Power of Ap-
propriation as are by this Act reserved to the respective
Governments or Legislatures of the Provinces, and all
Duties and Revenues raised by them in accordance with
the special Powers conferred upon them by this Act, shall
in each Province form One Consolidated Revenue Fund
to be appropriated for the Public Service of the Province.

Revenues other than Territorial—In Liquidators of the
Maritime Bank of Canada v. Receiver-General of New Bruns
wick, 1892 A.C., 437, the question was argued as to whether the
government of New Brunswick had a preference over other
depositors in the winding up of the bank. It was urged in
argument for the liquidators that the Lieutenant-Governor did
not immediately represent the Sovereign ; that he was a sort of
subordinate administrator under the Governor-General by whom
he was appointed, and consequently that the claim of the pro
vineial government ought not to be regarded as a Crown debt to
which the royal prerogative would attach. In support of the
opposite contention, counsel for the Receiver-General referred
to ss, 109 and 126, Lord Watson, delivering the judgment,
pp. 443-4, said:—

‘The point raised in this appeal, as to the vesting or non-
vesting of the public property and revenues of each province
in the Sovereign as supreme head of the state, appears to their
Lordships to be practically settled by previous decisions of this
Board.

“The whole revenues reserved to the provinces for the pur
poses of provincial government are specified in ss. 109
and 126 of the Act. The first of these clanses deals with * all
lands, mines, minerals and royalties belonging
provinces of Canada, Nova Scotia, and New Brunswick at the
Union,” which it declares  shall belong to the several provinces
of Ontario, Quebee, Nova Scotia, and New Brunswick, in which
the same are situate or arise.”” If the Aet had operated such
a severance between the Crown and the provinces, as the appel-
lants suggest, the declaration that these territorial revenues
ghould * belong ™ to the provinees would hardly have been con-
sistent with their remaining vested in the Crown. Yet, in

g to the several
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Attorney-General of Ontario v. Mercer, 8 A.C., T67; St. Cath-
erine’s Milling and Lumber Company v. The Queen, 14 A.C.,
46; and Attorney-General of British Columbia v. Attorney-
General of Canada, 14 A.C., 295, their Lordships expressly
held that all the subjects described in s. 109 and all re-
venues derived from these subjects, continued to be vested i
Her Majesty as the sovereign head of each province. .
126, which embraces provincial revenues other than those aris-
ing from territorial sources and includes all duties and revenues
raised by the provinces in accordance with the provisions of
the Aet, is expressed in language which favours the right of the
Crown, because it describes the interest of the provinees as a
right of appropriation to the public service. And, secing that
the successive decisions of this Board, in the case of territorial
revenues are based upon the general recogmition of Her Ma-
jesty’s continued sovereignty under the Act of 1867, it appears
to their Lordships that, so far as regards vesting in the Crown,
the same consequences must follow in the case of provineial
revenues which are not territorial.’

IX.—MiscELLANEOUS PROVISIONS.

General.

As to Legis- {27, If any Person being at the passing of this Act a

ve O - N . 4 »
L’l::“]:‘ :‘““ Member of the Legislative Council of Canada, Nova

provinces  Scolia, or New Brunswick, to whom a Place in the Senate
:’:;‘:;’:":‘f is offered, does not within Thirty Days thereafter, by
* Writing under his ITand addressed to the Governor Ge:
eral of the Provinee of Canada or to the Lieutenant Gov-
ernor of Nova Scotia or New Brunswick (as the Case may
be), accept the same, he shall be deemed to have declined
the same; and any Person who, being at the passing of
this Act a Member of the Legislative Council of Nova
Scotia or New Brunswick, accepts a Place in the Senate
shall thereby vacate his Seat in such Legislative Counecil.

Oath of 128, Every Member of the Senate or House of Com-
'z'c'"‘““' mons of Canada shall before taking his Seat therein take
' and subseribe before the Governor General or some Per-
son authorized by him, and every Member of a Legislative

Council or Legislative Assembly of any Province shall

before taking his Seat therein take and subscribe before

the Lieutenant Governor of the Province or some Person

authorized by him, the Oath of Allegiance contained in

the Fifth Schedule to this Act; and every Member of the

Senate of Canada and every Member of the Legislative
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Council of Quebec ghall also, before taking his Seat
therein, take and subscribe before the Governor General,
or some Person authorized by him, the Declaration of
Qualification contained in the same Schedule.

The fifth schedule may here be conveniently reproduced.

It is as fo

Continu-
ance of ex-
Isting Laws,
Courts.
Officers, &c.

Hows :
OATH OF ALLEGIANCE.
I, A. B., do swear, That I will be faithful and bear true
Allegiance to Her Majesty Queen Vietoria,
Note.—~The Name of the King or Queen of the United King-

dom of Great Britain and Irveland for the time being ds to be

substituted from Time to Time, with proper Terms of Refer_
ence thereto.

DECLARATION OF QUALIFICATION,

1, A. B., do declare end testify, That T am by Law duly
qualified to be appointed a Member of the Senate of Can-
ada [or as the Case may be], and that T am legally or
equitably seised as of Freehold for my own Use and
Benefit of Lands or Tenements held in Free and Common
Socage [or seised or possessed for my own Use and Bene-
fit of Lands or Tenements held in Franc-alleu or in
Roture (as the Case may be),] in the Provinee of Nova
Scotia [or as the Case may be,] of the Value of Four
thousand Dollars over and above all Rents, Dues, Debts,
Mortgages, Charges and Incumbrances due or payable
out of orcharged on or affecting the same, and that I have
not collusively or colourably obtained a Title to or be-
come possessed of the said Lands and Tenements or any
Part thereof for the Purpose of enabling me to become a
Member of the Senate of Canada [or as the Case may be],
and that my Real and Personal Property are together
worth Four thousand Dollars over and above my Debts
and Liabilities,

129, Except as otherwise provided by this Act, all
Laws in foree in Canada, Nova Scotia, or New Brunswick
at the Union, and all Courts of Civil and Criminal Juris-
diction, and all legal Commissions, Powers, and Authori
ties, and all Officers, Judicial, Administrative, and Minis-
terial, existing therein at the Union, shall continue in
Ontario, Quebee, Nova Scotia, and New Brunswick, re-
spectively

, a8 if the Union had not been made; subject
nevertheless (except with respect to such as are enacted
by or exist under Acts of Parliament of Great Britain or
of the Parliament of the United Kingdom of Great Bri-




Repeal of Pre-Confederation Statutes.

tain and Ireland), to be repealed, abolished, or altered
by the Parliament of Canada, or by the Legislature of
the respective Provinee, according to the Authority of the
Parliament or of that Legislature under this Act.

Powers of Repeal.—In Dobie v. Temporalities Board,
7 A.C, 147, Lord Watson, delivering the judgment, said
that the powers conferred by this section upon the present pro-
vincial legislatures to repeal and alter statutes of the legisla-
tures of the old provinces are made precisely co-extensive with
the powers of direct legislation with which the legislatures are
invested by the other clauses of the British North Amerien Act,
1867.

In the Prohibition Case, 1896 A.C., 366-7, Lord Watson,
delivering the judgment of the Committee, said :—

‘The repeal of a provincial Aect by the Parliament of
Canada can only be effected by repugnancy between its provi-
sions and the enactments of the Dominion ; and if the existence
of such repugnancy should become matter of dispute, the con-
troversy cannot be settled by the action either of the Dominion
or of the provincial legislature, but must be submitted to the

judicial tribunals of the country. In their Lordships’ opinion
the express repeal of the old provincial Aet of 1864 by the
Canada Temperance Act of 1886 was not within the authority
of the Parliament of Canada. It is true that the Upper
Canada Act of 1864 was continued in force within Ontario by
8. 129 of the British North America Act “ until repealed, abol-
ished or altered by the Parliament of Canada, or by the pro-

»

vincial legislature,” according to the authority of that parlia-
ment “or of that legislature.” It appears to their Lordships
that neither the Parliament of Canada nor the provincial
legislatures have authority to repeal statutes which they counld
not directly enact. Their Lordships had occasion in Dobie v.
Temporalities Board (T A.C., 136) to consider the power of
repeal competent to the legislature of a province. In that case
the legislature of Quebee had repealed a statute continued in
force after the Union by s. 129 which had this peculiarity,
that its provisions applied both to Quebee and to Ontario, and
were incapable of being severed so as to make them applicable
to one of these provinees only. Their Lordships held (7 A.C,,
147) that the powers eonferred “upon the provineial legisla-




Section 130. 251

tures of Ontario and Quebec to repeal and alter the statutes of
the old parliament of the province of Canada are made pre-
cisely co-extensive with the powers of direct legislation with
which these bodies are invested by the other clauses of the Aect
of 1867 ; and that it was beyond the authority of the legis-
lature of Quebec to reneal statutory enactments which affected
both Quebec and Ontario. The same principle ought, in the
opinion of their Lordships, to be applied to the present case.
The old Temperance Act of 1864 was passed for Upper Canada,
or in other words ,for the province of Ontario; and its provi-
sions, being confined to that provinee only, could not have been
directly enacted by the Parliament of Canada. In the present
case the Parliament of Canada would have no power to pass a
prohibitory law for the province of Ontario; and counld there
fore have no authority to repeal in express terms an Act which
is limited in its operation to that province. In like manner,
the express repeal, in the Canada Temperance Act of 1886, of
liquor prohibitions adopted by a municipality in the province
of Ontario under the sanction of provincial legislation, does
not appear to their Lordships to be within the authority of the
Dominion Parliament.’

Lord Watson was, however, speaking under the mistake
in fact, that the Temperance Act of 1864 of the old pro-
vinee of Canada was limited in its application to Upper Can-
ada, and that its provisions being, therefore, confined to the
provinee of Ontario could not have been directly enacted by
the Parliament of Canada. Tt is doubtful whether his Lord-
ship would have intended the observations above quoted to
apply to the case of repeal in terms by the Parliament of Can-
ada of a statute passed by one of the provinces before Confe-
deration with relation to a matter which, under the Act of

Union, falls within the exelusive authority of Parliament.

Transter of 180, Until the Parliament of Canada otherwise pro

;'.m";" to  yides, all Officers of the several Provinces having Duties
anada,

to Discharge in relation to Matters other than those com-
ing within the Classes of Subjects by this Act assigned
exclusively to the Legislatures of the Provinces shall be
Officers of Canada, and shall eontinue to discharge the
Duties of their respective Offices under the same Liabili-
ties, Responsibilities, and Penalties as if the Union had
not been made.
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Appoint- 131. Until the Parliament of Canada otherwise pro-
ment of neWyijes the Governor General in Council may from Time
officers. " . ' 3
to Time appoint such Officers as the Governor General
in Council deems necessary or proper for the effectual
Execution of this Act.

Treaty obli- 182, The Parliament and Government of Canada

sations. shall have all Powers necessary or proper for performing
the Obligations of Canada or of any Provinee thereof,
as Part of the British Empire, towards Foreign Coun-
tries, arising under Treaties between the Empire and such
Foreign Countries.

Use of Eng- 188, Either the English or the French Language may
:,l.:fn":al‘n_be used by any Person in the Debates of the Houses of
guages. the Parliament of Canada and of the Houses of the
Legislature of Quebec; and both those Languages shall
be used in the respective I'ecords and Journals of those
Houses; and either of those Languages may be used by
any Person or in any Pleading or Process in or issuing
from any Court of Canada established under this Act, and
in or from all or any of the Courts of Quebec.
The Acts of the Parliament of Canada and of the
Legislature of Quebee shall be printed and published in
both those Languages.

Ontario and Quebec.

Appoint- 1834, Until the Legislature of Onfario or of Quebec

a‘:}':'l“‘\"o:_'uthl-r\\'inn provides, the Lieutenant Governors of Ontario

cers for and Quebec may each appoint under the Great Seal of the

Ontario and Province the following Officers, to hold Office during Plea-

Quebse. sure, that is to say,—the Attorney General, the Secretary
and Registrar of the Provinee, the Treasurer of the Pro-
vinee, the Commissioner of Crown Lands, and the Com-
missioner of Agriculture and Public Works, and in the
Case of Quebee the Solicitor General; and may, by Order
of the Lieutenant Governor in Counecil, from Time to
Time prescribe the Duties of those Officers and of the
several Departments over which they shall preside or to
which they shall belong, and of the Officers and Clerks
thereof ; and may also appoint other and additional Offi-
cers to hold Office during Pleasure, and may from Time
to Time prescribe the Duties of those Officers, and of the
several Departments over which they shall preside or to
which they shall belong, and of the Officers and Clerks
thereof.
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Powers, 185. Until the Legislature of Ontario or Quebec
::;";:{(t‘ otherwise provides, all Rights, Powers, Duties, Fune-
tive omcers.tions, Responsibilities, or Authorities at the passing of
this Act vested in or imposed on the Attorney General,
Solicitor neral. Secretary and Registrar of the Pro-
vince of Canc slinister of Finance, Commissioner of
Crown Lands, Commissioner of Public Works, and Min-
ister of Agriculture and Receiver General, by any Law,
Statute or Ordinance of Upper Canada, Lower Canada,
or Canada, and not repugnant to this Act, shall be vested
in or imposed on any Officer to be appointed by the Lieu-
tenant Governor for the Discharge of the same or any of
them; and the Commissioner of Agriculture and Publie
Works shall perform the Duties and Functions of the
Office of Minister of Agriculture at the passing of this
Act imposed by the Law of the Provinee of Canada, as
well as those of the Commissioner of Public Works.
Great Seals. 186, Until altered by the Lieutenant Governor in
Couneil, the Great Seals of Onfario and Quebec respec-
tively shall be the same, or of the same Design, as those
used in the Provinces of Upper Canada and Lower Can-
ada respectively before their Union as the Provinee of
Canada,
Construe- 187. The Words “ and from thence to the End of the
ton of tem- thay next ensuing Session of the Legislature,” or Words
porary ActS.io the same Effect, used in any temporary Act of the
Province of Canada not expired before the Union, shall
be construed to extend and apply to the next Session of
the Parliament of Canada, if the Subject Matter of the
Act is within the Powers of the same as defined by this
Act, or to the next Sessions of the Legislatures of Onfario
and Quebec respectively, if the Subject Matter of the
Act is within the Powers of the same as defined by this

Act.

As to Brrors 1838, From and after the [nion the Use of the Words

In names.  « [Fpper Canada” instead of “ Ontario,” or “ Lower
“Canada ” instead of “ Quebee” in any Deed, Writ, Pro
cess, Pleading, Document, Matter, or Thing, shall not in
validate the same.

As to issue 189, Any Proclamation under the Great Seal of the

of Procla-  Proyinee of Canada issued before the Union to take effect

mations be- pscry . : v_s

tore Union, At a Time which is subsequent to the U'nion, whether re-

to commencelating to that Provinee, or to Upper Canada, or 10 Lower

aft J Y P .

after Unlon. ynada, and the several Matters and T'hings therein pro-
claimed shall be and continue of like Force and Effect as

if the Union had not been made,
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As to tesue 140, Any Proclamation which is authorized by any

of Procla- Act of the Legislature of the Province of Canada to be

:ll::‘ronll!ulon.i““"d under the Great Seal of the Province of Canada,
whether relating to that Province, or to Upper Canada, or
to Lower Canada, and which is not issued before the
Union, may be issued by the Lieutenant Governor of On-
tario or of Quebee, as its Subject Matter requires, under
the Great Seal thereof; and from and after the Issue of
such Proclamation the same and the several Matters and
Things therein proclaimed shall be and continue of the
like Forece and Effect in Ontario or Quebec, as if the
Union had not been made.

Peniten- 141, The Penitentiary of the Province of Canada

tlary. shall, until the Parliament of Canada otherwise provides,
be and continue the Penitentiary of Onfario and of Que-
bee.

aniuetion 148, The Division and Adjustment of the Debts,

respecting  Credits, Liabilities, Properties, and Assets of Upper Can-

debts, & ada and Lower Canada shall be referred to the Arbitra-
ment of Three Arbitrators, One chosen by the Govern-
ment of Onfario, One by the Government of Quebee, and
One by the Government of Canada; and the Selection of
the Arbitrators shall not be made until the Parliament
of Canada and the Legislatures of Ontario and Quebec
have met; and the Arbitrator chosen by the Government
of Cunada shall not be a Resident either in Onfario or
in Quebee.!

Dbttt 148, The Governor General in Council may from

oty Time to Time order that such and so many of the Re-
cords, Books, and Documents of the Province of Canada
as he thinks fit shall be appropriated and delivered either
to Ontario or to Quebec, and the same shall thenceforth
be the Property of that Province; and any Copy thereof
or Extract therefrom, duly certified by the Officer having
charge of the Original thereof, shall be admitted as Evi-
dence.

Constitu- 144, The Licutenant Governor of Quebec may from

::,?,,,,?,{, : mTimo to Time, by Proclamation under the Great Seal

Qu,b,c_p of the Province, to take effect from a day to be appointed
therein, constitute Townships in those Parts of the I’ro-
vinee of Quebec in which Townships are not then already
constituted, and fix the Metes and Bounds thereof.

u'l For a report of ﬂu- proceedings before the ludlrml f‘nmmlttw relat-
ing to this abritration see Cartwright’s Cases, vol, 1V,,




Sections 145-146.

X.—INTERCOLONIAL RAILWAY.

Duty of 145, Inasmuch as the Provinces of Canada, Nova
Government ../ lesw vick 22 :
S8 Fee Scotia, and New Brunswick have joined in a Declaration

llament of that the Construction of the Intercolonial Railway is

Carvada to essential to the Consolidation of the Union of British

:J:;('h::ll: North America, and to the Assent thereto of Nova Scotia

described, and New Brunswick, and have consequently agreed that
Provision should be made for its immediate Construe-
tion by the Government of Canada: Therefore, in order
to give effect to that Agreement, it shall be the Duty of
the Government and Parliament of Canada w provide
for the Commencement within Six Months after the
[Union, of a Railway connecting the River St. Lawrence
with the City of Halifax in Nova Scotia, and for the
Construction thereof without Intermission, and the Com-
pletion thereof with all practicable Speed.

XI—ApMISSION OF OTHER COLONIES,

Power to 146. It shall be lawful for the Queen, by and with

admit New- the Advice of Her Majesty’s Most Honourable Privy

foundland, . A

&c., into the Council, on Addresses from the Houses of the Parlia-

Union. ment of Canada, and from the Houses of the respective
Legislatures of the Colonies or Provinees of Newfound-
land, Prince Edward Island, and British Columbia, to
admit those Colonies or Provinees, or any of them, into
the Union, and on Address from the Houses of the Parlia-
ment of Canada, to admit Rupert’s Land and the North-
western Territory, or either of them, into the Union, on
such Terms and Conditions in each Case as are in the
Addresses expressed and as the Queen thinks fit to ap
prove, subject to the Provisions of this Aect; and the Pro-
visions of any Order in Council in that Behalf shall have
effect as if they had been enacted by the Parliament of
the United Kingdom of Great Britain and Ireland.

Additional provisions regarding the administration of
Rupert’s Land are made by the Rupert’s Land Act., 1868, 31-32
V., ¢. 105 (imp.). These include authority for the surrender of
the territory to Her Majesty by the Hudson’s Bay Company,
and a general definition of the legislative powers which may be
exercised by the Parliament of Canada with respect to the terri-
tory upon its admission into the Dominion. The Aect is printed
at length in the Appendix.
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As to Repre- 147, In case of the Admission of Newfoundland and

;l‘-':l.;;?d- ' Prince Edward Island, or either of them, each shall be

land and  entitled to a Representation in the Senate of Canada of

Prince Ed- Four Members, and (notwithstanding anything in this

ward Island : A -

in Senate, Act) in case of the Admission of Newfoundland the nor-
mal Number of Senators shall be Seventy-six and their
maximum Number shall be Eighty-two; but Prince Ed-
ward Island when admitted shall be deemed to be com-
prised in the third of Three Divisions into which Canada
is, in relation to the Constitution of the Senate, divided
by this Aect, and accordingly, after the Admission of
Prince Edward Island, whether Newfoundland is ad-
mitted or not, the Representation of Nova Secolia and
New Brunswick in the Senate shall, as Vacancies oceur,
be reduced from Twelve to Ten Members respectively, and
the Representation of each of those Provinces shall not
be increased at any Time beyond Ten, except under the
Provisions of this Act for the Appointment of Three or
Six additional Senators under the Direction of the Queen.

(Schedules 1. and 11, not printed. Schedule I. enumerales
the Electoral districts of Onlario for the purposes of s. 40.
Schedule I1. names twelve Electoral districts under the caption,
" Electoral Districts of Quebee specially fixed.”)

(Sehedules I11,, IV, and V. are /u'/u/rw/ under ss. 108, 113
and 128 respectively, which refer to them.)

There are the following amending Acts:—34-35 V., ¢, 28;
3839 Ve, 38; 49-50 V., e. 35, and 7 E. VIL, e. 11.

3435 V., e. 28,

An Act respecting the establishment of Provinees in the
Dominion of Canada.

[20th June, 1871.]

\ "HEREAS doubts have been entertained respecting
the powers of the Parliament of Canada to estab
lish Provinees in territories admitted, or which may here
after be admitted into the Dominion of Canada, and to
provide for the representation of such Provinees in the
said Parlinment, and it is expedient to remove such
doubts, and to vest such powers in the said Parliament:
Be it enacted by the Queen’s most excellent Majesty,
by and with the advice and consent of the Lords Spiritual
and Temporal and Commons, in this present Parlinment
assembled, and by the authority of the same, as follows:—
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Peace, Order and Good Government.

Short title

« This Act may be cited for all purposes as “ The
*“ British North America Act, 1871.”

Parliament
;;{“; "'T::""V establish new Provinees in any h‘rrivnr,x-\' forming for the
lish new time being part of the Dominion of Canada, but not in

Provinces oluded in any Provinece thereof, and may, at the time of
and provide |

for the con-Such establishment, make provision for
stitution, ,I|H|
& thercof

2. The Parliament of Canada may from time to time

the constitution
administration of any such Provinee, and for the
passing of laws for the peace, order, and

good govern
ment of such Provinee, and for its representation in the
1id Parliament,

‘T"‘“’y'l"‘l;:n“' 3. The Parliament of Canada may from time to time,
Provinces. With the consent of the Legislature of any Provinee of
the said Dominion, inerease, diminish, or otherwise alter
the limits of such Provinee, upon such terms and condi
tions as may be agreed to by the said Legislature, and

v, with the like consent, make provision respecting the

effect and operation of any such inerease or diminution

r alteration of territory in relation to any Provinee af
fected thereb

Parliament 4. The Parliament of Canada may from
of Canada

may legis- Make

time to tinm
wovision for the administration, peace, order, and

late for any g
territory not
ncluded in a
Province

government of any territory not for the t

included in any Provinee

Peace, Order and Good Government.—In Riel v. Reqgina, 10

A.C., 675, the petitioner was tried and convicted of treason
under the procedure enacted |
1880, (43 V., e. 25) S.

y the Northwest Territories Aet

76 conferred upon the stipendiary

magistrates in the Territories jurisdietion to hear and deter

mine criminal offences, including treason, with the intervention

of a jury of six. It was urged before the Board, upon applica
tion for special leave to appeal, that the Dominion Parliament
had no power to deprive the petitioner of a right which he
claimed to have under English law to trial before a judge with
1 jury of twelve,  Lord Halsbury, L.C., delivering the

ment of the Judicial Committee, pp. 678-0, said

‘It appears to be suggested that any provision differing
from the provisions which in this country have been made for
administration, peace, order

and good government ecannot, as
1068—17
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matters of law, be provisions for peace, order and good govern-
ment in the territories to which the statute relates, and further
that, if a court of law should come to the conclusion that a
particular enactment was not caleulated as matter of fact and
policy to secure peace, order and good government, that they
would be entitled to regard any statute directed to those objects,
but which a court should think likely to fail of that effect, as
ultra vires and beyond the competency of the Dominion Parlia-
ment to enact,

“ Their Lordships are of opinion that there is not the least
colour for such a contention. The words of the statute are apt
to authorize the utmost diseretion of enactment for the attain-
ment of the objects pointed to. They are words under which
the widest departure from eriminal procedure, as it is known
and practised in this country, have been authorized in Her
Majesty’s Indian Empire. Forms of procedure unknown to
the English common law have there been established and acted
upon, and to throw the least doubt upon the validity of powers
conveyed by those words would be of widely mischievous conse-
1l||1’“(‘('..

Confirma- 5. The following Acts passed by the said Parliament
:;t“"r,‘;'”“;_“‘ of Canada, and intituled respectively: “ An Act for the
ment of “ temporary government of Rupert’s Land and the North
2':;“;;;’ “Western Territory when united with Canada,” (32-33
‘Canadian), V., e 3) and “ An Act to amend and continue the Aect
cap. 8, 88 “thirty-two and thirty-three Vietoria, chapter three, and
::,‘m) f‘”"“a “to establish and provide for the government of the
* 74 Provinee of Manitoba,” (83 V., e. ®) shall be and b
deemed to have been valid and effectual for all purposes
whatsoever from the date at which they respectively re-
ceived the assent, in the Queen’s name, of the Governor
General of the said Dominion of Canada.

Limitation 6. Except as provided by the third section of this Aect,
of powers of it hall not be competent for the Parliament of Canada to
Parliament 3 % . .
of Canada alter the provisions of the last mentioned Act of the said
to legisiate Parlinment in so far as it relates to the Provinee of Mani
{‘llrh:‘.'ll ’i:,::_'"h»l-n_ or of any other Act hereafter establishing new Pro-
vince. vinees in the said Dominion, subject always to the right
of the Legislature of the Province of Manitoba to alter
from time to time the provisions of any law respeeting
the qualification of electors and members of the Legisla-
tive Assembly, and to make laws respecting elections in
the said Provinee.
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38-39 V., c. 38.
The title, preamble and s. 1 of 38-39 V., e. 38, have been
already printed under s. 18 of the original Act, which is thereby
repealed and for which a new section is thereby substituted.
The remaining provisions of this statute (ss,
as follows:—

2 and 3) are

Oonfrma- 2. The Act of the Parliament of Canada passed in the
::l‘ml'::{rl;:-l thirty-first year of the reign of Her present Majesty,
ment of Can-chapter twenty-four, intituled: “ An Aect to provide for
ada 31 & 32 ogths to witnesses being administered in certain cases
Viet., e. 3. gor the purposes of either House of Parliament” shall
be deemed to be valid, and to have been valid as from the
date at which the royal assent was given thereto by the
Governor General of the Dominion of Canada.

Short title. This Aect may be cited as the Parliament of Canada
. g

Act, 1875,

$9-50 V., e. 35.

An Act respecting the Representation in the Parliament

of Canada of Territories which for the time being form

part of the Dominion of Canada, but are not included
in any Provinee,

[25th June, 1886.]

\ "HHEREAS it is expedient to empower the Parlininent

of Canada to provide for the representation in th

Senate and House of Commons of Canada,

or either of
them, of

any territory which for the time

being forms
part of the Dominion of Canada, but is not included i
any provinee:

]

Be it therefore enacted by the Queen’s Most Exeellent
Majesty, by and with the adviee and consent of the Lords
Spiritual and Temporal, and Commons, in this present
Parliament assembled, and by the authority of the sam
as follows:

Prevision by 1, The Parliament of Canada may, from time to t'me,
Parllament make provision for the representation in the Senate and
of Canada H ¢ O s of O ] ith . f
tor ropresens1iouse of Commons of Canada, or in either of them, «

tation of any territories which for the time being form part of
territories. the Dominion of Canada, but are not included in any

Provinee thereof.
1968—17}
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Bftect of 2, Any Act passed by the Parliament of Canada before

ﬁ::e:: ’;:"(he passing of this Act for the purpose mentioned in this

Canada. Act shall, if not disallowed by the Queen, be, and shall be
deemed to have been, valid and effectual from the date at
which it received the assent, in Her Majesty’s name, of
the Governor-General of Canada.

It is hereby declared that any Act passed by the Par-
liament of Canada, whether before or after the passing of
this Act, for the purpose mentioned in this Aet or in the

& British North America Aect, 1871, has effect, notwith-

Viet, ¢. 2. gtanding anything in the British North America Act,

0 &n 1867, and the number of Senators or the number of Mem-

Viet, e 3 bors of the House of Commons specified in the last-men-
tioned Act is increased by the number of Senators or of
Members, as the ease may be, provided by any such Act
of the Parliament of Canada for the representation of
any provinces or territories of Canada.

short title. @, This Act may be cited as the British North America

and con- )
struction. t, 1886.

30 & 31 This Act and the British North America Aect, 1867,

,\.'.“;-q“; 3. and the British North America Aect, 1871, shall be con-

Viet.. ¢, gs8trued together, and may be cited together as the British
North America Aects, 1867 to 1886,

The remaining amendment, 7 E. VIL, e. 11, is printed

ymder s. 118 of the original Act which it supersedes,




Definitions
“ Colony.”

‘Legl la
ture
Colonial
Legisla
ture
Represen
tative Legis
lature

“ Colonial
Law

Act of Par
liament, &e
when to ex
tend to
Colony

* Governor."

‘ Letters
Patent.”

APPENDIX.
28-20 V., e, 63,

An Act to remove Doubts as to the Validity of Colonial
Laws.
(29 June, 1865.)

\ THEREAS doubts have been entertained respecting

the Validity of divers Laws enacted or purporting
to have been enacted by the Legislatures of certain of Her
Majesty's Colonies, and respecting the Powers of such
Legislatures, and it is expedient that such Doubts should
Oove |I

Be it hereby enacted by the Queen’s most Excellent

jesty, by and with the Advice and Consent of the
Lords Spiritual and Temporal, and Commons, in this
present Parliament assembled, and by the Authority of
the same, as follows

1. The Term “ Colony ” shall in this Aect include all
of Her Majesty's Possessions abroad in which there shall
exist a Legislature, as herein-after defined, except the
Channel Islands, the Isle of Man, and such Territories as
may for the Time being be vested in Her Majesty under
or by virtue of any Act of Parliament for the Govern
ment of India:

The Terms “ Legislature ” and “ Colonial Legislature ”
shall severally signify the Authority, other than the Im
perial Parliament or Her Majesty in Couneil, competent
to make Laws for any Co'm

The Term “ oapresentat ve Legislature” shall signify
any Colonial Leg. lature which shall comprise a Legisla
tive Body of which tlalf are elected by Inhabitants
of the Colony

The Term * Colonial Law” shall include Laws made
for any Colony either by such Legislature as aforesaid or
by Her Majesty in Council:

An Act of Parliament, or any Provision thereof
hall, in construing this Aet, be said to extend to any
Colony when it is made applicable to such Colony by the

express Words or necessary intendment of any Aect of

Parliament

The Term “ Governor” shall mean the Officer lawfully
administering the Government of any Colony:

The Term “ Letters Patent ” shall mean Letters Patent
under the Great Seal of the United Kingdom of Great
Britain and Ireland
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Colonial 2, Any Colonial Law which is or shall be in any re-

x.‘; ;‘;":e_s;wt-t repugnant to the Provisions of any Act of Parlia-

pugnancy. ment extending to the Colony to which such Law may
relate, or repugnant to any Order or Regulation made
under Authority of such Act of Parliament, or having
in the Colony the Force and Effect of such Act, shall be
read subject to such Act, Order, or Regulation, and shall,
to the Extent of such Repugnaney, but not otherwise, be
and remain absolutely void and inoperative.

Colonial 8 No Colonial Law shall be or be deemed to have been

Law when y.id or inoperative on the Ground of Repugnancy to the

not void for "

repugnancy, Law of England, unless the same shall be repugnant to
the Provisions of some such Act of Parliament, Order or

Regulation as aforesaid.

Colonial 4, No Colonial Law, pussed with the Concurrence of

'v‘l':":{ ""]‘;' 1n. Or assented to by the Governor of any Colony, or to be

consistency hereafter so passed or assented to, shall be or be deemed to

with In- have been void or inoperative by reason only of any In-

structions. . . . 82
structions with reference to such Law or the Subject
thereof which may have been given to such Governor by
or on behalf of Her Majesty, by any Instrument other
than the Letters Patent or Instrument authorizing such
(iovernor to concur in passing or to assent to Laws for
the Peace, Order, and Good Government of such Colony,
even though such Instruetions may be referred to in such
Letters Patent or last-mentioned Instrument.

Colonial 5. Every Colonial Legislature shall have, and be
Legislature g...00d at all Times to have had, full Power within its
may estab- & B s . 4 g
lish, &ec., Jurisdiction to establish Courts of Judieature, and to
:'0\""! of abolish and reconstitute the same, and to alter the Con-
-ty stitution thereof, and to make Provision for the Adminis-
Represen- tration of Justice therein; and every Representative
tative Legls- | ooiglature shall, in respeet to the Colony under its Juris-
lature may e b e
alter Con. diction, have, and be deemed at all Times to have had,
stitution.  full Power to make Laws respecting the Constitution,
Powers and Procedure of such Legislature; provided
that such Laws shall have been passed in such Manner
and Form as may from Time to Time be required by any
Act of Parliament, Letters Patent, Order in Couneil, or
Colonial Law for the Time being in force in the said
Colony.

Certified 6. The Certificate of the Clerk or other proper Officer
coples of  of a Legislative Body in any Colony to the Effect that the
l,‘;'\',r:"“::',ho Document to which it is attached is a true Copy of any
that they Colonial Law assented to by the Governor of such Colony,
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are properlyor of any Bill reserved for the Signification of Her
passed. Majesty’s Pleasure by the said Governor, shall be primd
facie Evidence that the Document so certified is a true
Copy of such Law or Bill, and as the case may be, that
such Law has been duly and properly passed and assented
to, or that such Bill has been duly and properly passed
Proclama- and presented to the Governor; and any Proclamation
tion to be purporting to be published by Authority of the Governor
'f:::'“',‘”;“‘(:" in any Newspaper in the Colony to which such Law or
Disallow- Bill shall relate, and signifying Her Majesty's Disallow
ance. ance of any such Colonial Law, or Her Majesty's Assent
to any such reserved Bill as aforesaid, shall be prima

facie Evidence of such Disallowance or Assent.
“And Whereas Doubts are entertained respecting the
Validity of certain Acts enacted or reputed to be enacted
by the Legislature of South Australia:’ Be it further

enacted as follows

Certain Acts 7, All Laws or reputed Laws enacted or purporting to

of Legisla- haye been enacted by the said Tegislature, or by Per

ture of . . . .

South Aus- 8ons or Bodies of Persons for the Time being acting as

tralia to besuch Legislature, which have received the Assent of Her

vall Majesty in Council, or which have receive e Assent of
the Governor of the said Colony in the Name and on
behalf of Her Majesty, shall be and be deemed to have
been valid and effectual from the Date of such Assent
for all Purposes whatever: provided that nothing herein
contained shall be deemed to give Effect to any Law or
reputed Law which has been disallowed by Her Majesty,
or has expired, or has been lawfully repealed, or to pre-
vent the lawful Disallowance or Repeal of any Law.

RUPERT'S LAND ACT, 568
31-32 V., e. 105

An Act for enabling Her Majesty to aceept a Surrender
upon Terms of the Lands, Privileges, and Rights of
“The Governor and Company of Adventurers of Eng
land trading into Hudson’s Bay,” and for admitting the
same into the Dominion of Canada.

[31sf July, 1868.]

Recital of \\v HEREAS by certain Letters Patent granted by 1Tis

Charter of 2 ” + P .

Hudson's late Majesty King Charles the Second in the
Bay Com- Twenty-second Year of His Reign certain Persons therein
f"‘:',” o~ named were incorporated by the Name of “ The Governor
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and Company of Adventurers of England trading into
Hudson’s Bay,” and certain Lands and Territories, Rights
of Government, and other Rights, Privileges, Liberties,
Franchises, Powers, and Authorities, were thereby granted
or purported to be granted to the said Governor and Com-
pany in His Majesty’s Dominions in North America:

And whereas by the British North America Act, 1867,
it was (amongst other things) enacted that it should be
lawful for Her Majesty, by and with the Advice of Her
Majesty’s most Honourable Privy Council, on Address
from the Houses of the Parliament of Canada to admit
Rupert’s Land and the North-Western Territory, or either
of them, into the Union on such Terms and Conditions
as are in the Address expressed and as Her Majesty thinks
fit to approve, subject to the Provisions of the said Act:

And whereas for the Purpose of earrying into effect the
Provisions of the said British North America Act, 1867,
and of admitting Rupert’s Land into the said Dominion
as aforesaid upon such Terms as Her Majesty thinks fit
to approve, it is expedient that the said Lands, Territories,
Rights, Privileges, Liberties, Franchises, Powers, and
Authorities, so far as the same have been lawfully granted
to the said Company, should be surrendered to IHer
Majesty, Her Heirs and Suecessors, upon such Terms and
Conditions as may be agreed upon by and between Ier
Majesty and the said Governor and Company as herein
after mentioned:

Be it therefore enacted by the Queen’s most Excellent
Majesty, by and with the Advice and Consent of the
Lords Spiritual and Temporal, and Commons, in this
present Parliament assembled, and by the Authority of
the same, as follows:

1. This Act may be cited as “ Rupert’s Land Act,
]h‘l\."

2. For the purposes of this Act the Term “ Rupert's
Land,” shall include the whole of the Lands and Terri-
tories held or claimed to be held by the said Governor
and Company.

8. It shall be competent for the said Governor and
Company to surrender to Her Majesty, and for THer
Majesty by any Instrument under Her Sign Manual and
Signet to aceept a Surrender of all or any of the Lands,
Territories, Rights, Privileges, Liberties, Franchises,
Powers, and Authorities whatsoever granted or purported
to be granted by the said Letters Patent to the said Gover-
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nor and Company within Rupert’s Land, upon such Terms
and Conditions as shall be agreed upon by and between
Her Majesty and the said Governor and Company; pro-
vided, however, that such Surrender shall not be accepted
by Her Majesty until the Terms and Conditions upon
which Rupert’s Land shall be admitted into the said
Dominion of Canada shall have been approved of by
Her Majesty, and embodied in an Address to Her Ma-
jesty from both the Houses of the Parliament of Canada
in pursuance of the One hundred and forty-sixth Section
of the British North America Act, 1867: and that the
snid Surrender and Aceceptance thereof shall be null and
void unless within a Month from the Date of Such Ac-
ceptance Her Majesty does by Order in Council under
the Provisions of the said last-recited Act admit Rupert’s
Land into the said Dominion; provided further, that no
Charge shall be imposed by such Terms upon the Con-
solidated Fund of the United Kingdom.

4., Upon the Aceeptance by Her Majesty of such Sur-
render all rights of Government and Proprietary Rights,
and all other Privileges, Liberties, Franchises, Powers,
md Authorities whatsoever, granted or purported to be
granted by the said Letters Patent to the said Governor
wmd Company withinRupert’s Land, and which shall
have been so surrend: red, shall be sbsolutely extinguished;
provided that nothing herein contained shall prevent the

id Governor and Company from continuing to ecarry

vl

on inkuy s Land or elsewhere Trade and Commere

B. It shall be competent to Her Majesty by any such
Order or Orders in Council as aforesaid, on Address
from the Houses of the Parliament of Canada, to de-
clare that Rupert’s Land shall, from a date to be therein
mentioned, be admitted into and become Part of the Do
minion of Canada; and thereupon it shall be lawful for
the Parliament of Canada from the date aforesaid to
make, ordain, and establish within the Land and Terri
tory so admitted as aforesaid all such Laws, Institutions,
and Ordinances, and to constitute such Courts and
Officers, as may be necessary for the Peace, Order, and
good Government of Her Majesty’s Subjects and others
therein: Provided that, until otherwise enacted by the
said Parliament of Canada, all the Powers, Authorities,
and Jurisdietion of the several Courts of Justice now
established in Rupert’s Land, and of the several Officers
thereof, and of all Magistrates and Justices now acting
within the said Limits, shall continue in full Force and
Effect therein.
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